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C. C. Ct. Cas 

C. L. Ch. 

C. L. J 

C. L. J. N. S 

C. L. J. O. S 

C. L. R 

C. L. R 

C. L. R 

C. L. T 

C. L. T. Occ. N. 

C. P 

C. P. D 

C. P. D 

C. R. [date] A. C. 

C. T. R 

O. W. N 

Cab. & El 

Cald. Mag. Cas. 

Calth. 

Cam. Cas. 

Cam. Prac 

Camp. 

Can. Com. Cas. ... 

Can. Crim. Cas. 

Can. Gaz. 

Can. Ry. Cas 

Car. & Kir 

Car. M. 

Car. C. L. 

Card. Doc. Ann. 

Carl 

Carp. Pat. Cas. ... 

Cart. 

Cart. 

Carth 

Cary 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp. Finch 
Cas. temp. King 
Cas. temp, Talb. 

Cass. Dig. 

Oh. (preceded by date) 

Ch. App. 

Oh. Cas. in Ch 

Oh. Ch 

Ch. D. ... •«, 

Rob. ... •*, 

Char. Cham. Cas. 

Char. Pr. Cas 

Chip 


CJourt of Appeal Reports, 3 vols., 1867 — 1877 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1845 — 1866 ... 

Common Bench Reports, New Series, 20 vols., 1856 — 1865 ... 

Canadian Bankruptcy Reports Annotated, 1920 — (current) ... 
Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambers ... 

Cape Law Journal ... 

Canada Law Journal, New Series, 1865 — (cunent) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Common Law Reports, 3 vols., 1853 — 1856 

Commonwealth Law Reports 

Calcutta Law Reporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 6 vols., 1876 — 1880 ... 
Cape Provincial Division Reports 
Canadian R^orts, Appeal Cases ... 

Cape Times Reports of the Supreme Court of the Cape of Good 

Hope 

Calcutta Weekly Notes 

Cababd and Ellis’s Reports, Queen’s Bench Division, 1 vol., 

1882—1885 

Caldecott’s Magistrates’ Cases, 1 vol., 1776 — 1786 
Calthrop’s City of London Cases, King’s Bench, 1 vol., 1609 — 

1618 

Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court Practice 
Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 ... 

Commercial Law Reports of Canada, 4 vols., 1901 — 1905 
Canadian Criminal Cases, Annotated, 1898 — (current) 

Canadian Gazette ... 

Canadian Railway Cases ... 

Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 

1842 

Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1646 — 1716 ... 

New Brunswick Reports (Carleton) 

Carpmael’s Patent Cases, 2 vols., 1602 — 1842 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 ... 

Cary’s Reports, Chancery, 1 vol. ... 

Cases in Chancery, fol., 3 parts, 1660 — 1697 

Cases of Practice, King’s Bench, 1 vol., 1665 — 1775 ... 

Cases of Settlements and Removals, 1 vol., 1685 — 1727 
Cases temp. Finch, Chancery, fol., 1 vol., 1673 — 1680 
Select Cases temp. King, Chancery, fol., 1 vol., 1724 — 1733 ... 
Cases in Equity temp, Talbot, fol., 1 vol., 1730 — 1737 

Cassells’ Digest ... ... ... ... ... 

Law Report, Chancery Division, since 1890 {e.g,^ [1891] 1 CJh.) 
Law Reports, Chancery Appeals, 10 vols., 1866 — 1875 

Choyce Cases in Chancery, 1557 — 1606 ... ... 

Upper Canada Chancery Chambers Reports 

Law Reports, Chancery Division, 45 vols., 1876 — 1890 

Christopher l^binson’s Reports, Admiralty, 6 vols., 1798 — 1808 

Qiarley’s Chamber Cases, i vols., 1875 — 1876 

Charley’s New Practice Reports, 3 vols., 1876 — 1876 

New Brunswick Reports (Cnipman) 


N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. Af. 
Can. 

8. Af. 
Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Chit. 

Cl. & Fin. 


a. & Sc. Dr. Oaa. 
Clay 


aif. & Bick. ... 
aif. & Steph. ... 

Co. A 

Co. Ent. 

Co. Inst. 

Co. L. J. 

Co. Litt. 

Co. Rep. 

Coch. 

Cockb. & Rowe 

Coll 

Coll. Jurid. 

Colles 

Colt 

Com. 


Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 

Cong. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop. temp. Brough. 

Coop. temp. Cott. 


Cor. 

Corb. & D. 

Correspondances Jud. ... 
Couper ... 

Cout. 

Cout. Dig. 

Cowp. 

Cox & Atk. 

Cox, C. C 

Cox, Eq. Cas. 

Cox, M. & H 


Cr. & J. 

Cr. & M. 

Cr. & Ph. 

Cr. App. Rep. ... 
Cr. M; & B. 

Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
Cripps* Chiuxjh Cas. 
Cro. Car. 


Cro. Eliz. 


Cro. Jac. 

Cru. Dig. 

Ounn. 

Curt. 


Chitty*8 Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831— 

1840 

Clark and Scully’s Drainage Oases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

1650 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867 — 1872 

Cook’s Lower Canada Admiralty Court Caises 

Coke’s Entries 
Coke’s Institutes 

Colonial Law Journal 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 ... ... 

Nova Scotia Reports (Cochran) ... 

Ck)ckbum and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

Colies’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 169.5 — 1740 
Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841—1843 

Congdon’s Digest ... 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

0. Cooper’s Re^rts, Clianceiy, 1 vol., 1792 — 1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 

1834 

C. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 5 vols., 1868 — 1885 ... 
C^outlees’ Unreported Cases 
Coutlees’ Digest 

Oowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vol., 1846—1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminfu Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834—1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvent Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 

Croke’s Reports temp, Charles I., King’s Bench and Common 

Pleas, 1 vol., 1626 — 1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1682—1603 

Croke’s Reports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. ... 
Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiasucal Reports, 3 vols., 1834 — 1844 


D. 

D. O. A. ... 
D.L.R. 


Duxbury’s Reports of the High Court of the South African 
Republic ... 

Dorion’s Queen’s Bench Reports 

Dominion Law Reports 


Eng. 


Eng. 

Cam 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir, 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Cam 
Cam 
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Dal. 

Dalr. 


Dad* ••• ••• 

Dan. & li. 

Day. & Mer. 

Day. Ir. ... 

Day. Pat. Oaa. ... 

Day 

Dea. & Sw. 

Deac 

Deac. & Oh. 
Dears. & B. 

Dears. C. O. 

Deas & And. 

De G 

De G. & J. 

De G. & Sm. 

De G. P. & J. ... 

De G. jr. & Sm. 

De G. M. & G. ... 

Delane ... 

Den. 

Dick. 

Dirl. 

Doda. 

Donnelly 

Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & Ry. K. B. 

Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Dowl. 

Dowl. N. S. 

Dr. & Wal. 

Dr. & War. 


Dra. 

Drew. 

Drew. &> Sm. 
Drinkwater 
Drury temp. Nap. 

Drury temp, Sug. 

Dugd. Orig. 

Du^. (Ct. of Sees.) 

Dunning 

Durie 

Dyer 


Dalison’s Reports, Common Pleas, foL, 1 vol., 1540 — 1574 ... 

Dalrynaple’s Decisions, Court of Session (Scotland), foL, 1 vol.. 

1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Dayison and Meriyale’s Reports, Queen’s Bench, 1 vol., 1843 — 

1844 

Davys* (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1004 — 

1611 

Davies’ Patent Cases, 1 vol., 1785 — 1816 

Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 ... 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1850 — 1858 
Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1850 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 6 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859 — 

1862 

De Gex, Jones, and Smith’s Reports, Cliancery, 4 vols., 1802 — 

1865 

De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

1851—1857 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols,, 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 

—1827 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1843 

Draper’s King’s Bench Reports ... 

Drewry’s Reports, Chancery, 4 vols,, 1852 — 1859 
Drewry and Smale’s R^orts, Chancery, 2 vols., 1859 — 1865... 
Drinkwater’s Reports, (5ommon Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 

—1844 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

183^1862 

Dunning’s Reports, King’s Bench, 1 vol., 1763 — 1764 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

—1042 

Dyer’s Reports, King’s Bench, 3 vols., 1613 — 1681 


Eng. 


Scot. 

Eng. 

Eng. 


Eng. 


Ir. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng, 


Eng. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir 

Can. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir. 

Eng. 

Scot. 

Eng. 


Scot. 

Eng. 


E. & A. ... 
E. & B. ... 

E. & E. ... 
E. B. & E. 


E. D. C 

E. D. L. 

E. L. R 

E. R. (or Eng. Rep.) 
E. R. ... ... 

Bag. & Y. 


Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1862 — 

1868 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

1858—1860 

Reports of the Eastern Districts Court (Cape) from 1880 ... 

South African Law Reports, Eastern Districts Local Division 
Eastern Law Reporter 
English Reports ... 

Ohtaiio Election Reports ... ... ... ... 

Eagle and Younge’s^the Cases, 4 vols., 1204 — 1826 


Can. 

Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Cam 
Eng. 
Can. 
Eng. 
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Hast 

East, P. C. 
Ecc. & Ad. 
Eden 
Edgar 
Edw. 

Elcbies ... 

Emden’s B. C. 

Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Rep. 

Esp. 

Ex. D, ... 
Exch. 


Exch. 0. R. 


East’s Reports, King’s Bench, 10 vols., 1800 — 1812 

East’s Pleas of the &own 

gpinks* Ecclesiasticaland Admiralty Reports, 2 vols., 1853 — 1866 

Eden’s Reports, Chancery, 2 vols., 1767 — 1766 

Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1725 

Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 

Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — 
1754 

Emden’s Building Contracts, Building Leases and Building 
Statutes ... 

Roscoe’s English Prize Cases, 2 vols., 1746 — 1868 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 

Equity Reports, 3 vols., 1853 — 1855 ... ... 

Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 ... 

Law Reports, Exchequer Division, 6 vols., 1875 — 1880 
Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847—1856 

Exchequer Court Reports ... 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 


Scot. 


Eng. 

Eng. 

Eng. 

JEng. 

Eng. 

Eng. 

Eng. 

Can. 


F. (a. of Sess.) 


F. 


F. & F 

F. N. D. 

Fac. Coll. 

Falc. 

Falc. & Fitz. 
Fenton ... 

Ferg 

Fitz. Nat. Brev. 

Fitz-G 

FI. & K. 


Fonbl. 

For. 

Forb 

Fort. De Laud. 
Fortes. Rep. 

Fost. 

Fount. ... 

Fox & S. Ir. ... 
Pox & S. Reg. ... 
Pras. 

Freem. Ch. 

Freem. K. B. 


Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 

1898—1906 

Foord’s Reports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1867 
Finnemore’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 38 vols., 1752—1841 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherbert’s Natura Brevium 

Fitz-Gibbons* Reports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

—1713 

Fortesque, De Laudibus Legum Angliae 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 

Foster’s Crown Cases, 1 vol., 1708 — 1760 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822—1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1895 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1670—1704 ! 


G. 


G. & R. 


G. I. Dig. 
G. W. D. 
G. W. L. 


Gal. & Dav. 
Gale 

Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
Giflf. 

Gilb. 

GUb. a P. 
Gilb. Ch. 


Gilm. & F. 


Gl. A J. 

GJanv. ... 
Glanv. El. Cas. 
Glascock 


Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest 

South African Law Reports, Griqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Reports, Exchequer, 2 vols., 1835—1836 

New Zealand Gazette Law Reports 

Geldert ’s Digest ... ... ... 

Gibson’s Codex Juris Ecclesiastici Anglicani 

Giffard’s Reports, Chancery, 6 vols., 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 
1726 ... ... ,,, ,,, 

Gilmour and Falconer’s Decisions, Court of Session (Scotland),* 
2 parte. Part I. (Gilmour) 1661—1666, Part II. (Falconer) 
1681—1686 


Glyn ^d Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Lembus et Consuetudinious Regni Angliae 

Glanville’s Election Cases, 1 vol., 1623—1624 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 ... 


Scot. 


S. Af. 
Eng. 
S. Af. 


Scot. 


Scot. 

Eng. 

N.Z. 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Scot. 


Ir. 


Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 


Can. 
Can. 
S. Af. 
S. Af. 


Eng. 

Eng. 

N.Z. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir. 



Reports included in this Work and their Abbreviations. xxiii 


Gt>db* ... ... ... Godbolt’a Beporta, King’s Bench, Common Pleaa, and Exche- 
quer, 1 voL, 1674 — 1637 Eng. 

Gouldsb. Gouldsboroufi^’s Keporta, Queen’s Bench and King’s Bench. 1 

vol., 1686—1601 ... ... Eng. 

Gow Gow*s Beporta, Nisi Prlus, 1 vol., 1818 — 1820 Eng. 

Gr. ... Upper Canada Chancery (Grant) Can. 

Griffin’s Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 ... ... ... ... Eng. 

Gwilh Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 Eng. 


H. 

H. & C 

H. & N 

H. & Tw. 

H. & W. 

H. B. B. (preceded by 
date) 

H. C 

H. B. C 

H. L. Caa. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes 

Hale, C. L. 

Hale, P. C. 

Han. 

Har. & Ruth. ... 

Har. & W. 

Hare 


Hard 

Hare 

Hawk. P. C. 

Hay 

Hay & Marr. 
Hayes 

Hayes Jo. 

Hem. & M. 

Het 

Hob 

Hodg 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. B. 
Hop. &i Colt. 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 

How. C 

How. C. S. 


How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. C. ... 

Hume 

Hut 

Hy. B1 

Hyde 


Hertzog’s Reports of the High Court of the South African 

Republic, 1893 ... ... ... ... ... 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 
Hurlstone and Norman’s Reports, Exchequer,7 vols. ,1866 — 1862 
Hall and Twells’ Reports, Chancery, 2 vols., 1848—1860 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840— 

1841 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1916—1917 (e.g., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay ) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1836 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres* Reports, Exchequer, fol., 1 vol., 1655 — 1069... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the Crown, 2 vols 

Hay’s Reports ... ... 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1836 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W, Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 
W, Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Repoits ... 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1763—1817 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 ... ... ... 

Hudson on Building Contracts, 2 vols • • * 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas* fol., 1 vol., 1617 — 1638 ... 
Henry Blackstone’s Reports, CJommon Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 


S. Af. 
Eng. 
Eng. 
Eng. 


Eng. 

Eng. 
8. .Ai. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Ir. 


Ir. 

It. 

Ir. 


Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 


I. C. L. R. 
I. Ch. R, 
Eq. R. 


Irish Common Law Reports, 17 vols., 1849 — 1866 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 13 vols., 1838 — 1861 


Ir. 

Ir. 

Ir. 



xxiv Reports mcaouDED in this Work and their Abbreviations. 

I. L. R Irish Law Reports, 13 vols., 1838 — 1851 

I. L. R. (Vol.) All. ... Indian Law Reports, Allahabad ... 

I. L. R. (Vol.) Bom. ... Indian Law Reports, Bombay 

L L. R. (Vol.) Calc. ... Indian Law Reports, Calcutta ... 

I. L. R. (Vol.) Lah. ... Indian Law Reports, Lahore 

I. L, R. (Vol.) Mad. ... Indian Law Reports, Madras 

I. L. R. (Vol.) Pat. ... Indian Law Reports, Patna 

I. L. R. (Vol.) Ran. ... Indian Law Reports, Rangoon 

I. L. T Irish Law Times, 1867 — (current) 

I. L. T. Jo, ... ... Irish Law Times Journal, 1867, — (current) ... 

I. R. (preceded by date) Irish Reports, since 1893 (e.ff., [1894] 1 I. R.) ... 

1. R. (Vol.) C. L. ... Irish Reports, Common Law, 11 vols., 1866 — 1877 

L R. Eq. Irish Reports, Equity, 11 vols., 1866—1877 

I. R., R. L Irish Reports, Registry Appeals in the Court of Exchequer 

Chamber and Appeals in the CJourt for Land Cases Reserved, 

1 vol., 1868—1876 

Ind. Awards ... ... Industrial Awards Recommendations 

Ind. Jur. N. S. ... ... Indian Jurist, New Series ... 

Ind. Jur. O. 8. ... ... Indian Jurist, Old Series ... 

Ir. Cir. Rep Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur. ... ... ... Iri^ Jurist, 18 vols., 1849 — 1866... 

Ir. L. Rec. 1st ser. ... Law Recorder (Ireland), Ist series, 4 vols., 1827 — 1831 

Ir. L, Rec. N. S. ... Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 

Irv. ... ... ... Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 

J. Bridg. ... ... Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 

—1621 

J. D. R. ... ... ... Juta’s Daily Reporter, reporting Cases in the Cape Provincial 

Division ... 

J. P. ... ... ... Justice of the Peace, 1837 — (current) 

J. P. Jo. ... ... Justice of the Peace (Weekly Notes of Cases) ... 

J. R. ... ... ... Jurist Reports 

J. R. N. S. ... ... Jurist Reports, New Series 

J. Shaw, Just. ... ... J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jac. ... ... ... Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jac. & W. ... ... Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

James ... ... ... Nova Scotia Repoits (James) 

Jebb & B. Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb & S. ... ... Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb, C. C. ... ... Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb, Cr. & Pr. Cas. ... Jebb’s Crown and Presentment Cases 

Jenk. ... ... ... Jenkins’ Reports, 1 vol., 1220 — 1623 

Jo. & Car. Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jo. & Lat. Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1846 

Jo. Ex. Ir. ... ... T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

John Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 

John. & H. ... ... Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 

Jur. ... ... ... Jurist Reports, 18 vofi., 1837 — 1854 

Jur. N. S. Jurist Reports, New Series, 12 vols., 1855 — 1867 

K, ... ... ... Kotze’s Reports of the High Court of the Transvaal Province 

1877—1881 

K. & G. ... Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 

K. & J. ... ... ... Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 (e.ff,, [1901] 2 

K. B.) 

Karnes, Diet. Dec. ... Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Rem. Dec. ... Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 

Karnes, Sel. Dec. ... Karnes, l^lect Decisions, Court of Session (Scotland), 1 vol., 

1752—1768 

Kay Kay’s Reports, Chancery, 1 vol., 1853 — 1854 

Keb. ... Keole’s Reports, fol., 3 vols., 1661 — 1677 

Keen ... Keen’s Remits, Rolls Court, 2 vols., 1836 — 1838 

Keil Kehwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 

Kel Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 

Kel. W W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731—1734 

Keny Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 

Keny . Ch. Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1 7 53 — 1754 

Kerr New Brunswick Reports (Kerr) 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir, 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Ir. 

Ir. 

Ir, 

Eng. 

Eng. 

Eng, 

Eng. 


O. .OJ.. 

Eng. 

Eng, 

Eng. 

Scot. 

Soot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

C3an. 
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Kilkerran 

Kn. & Omb 

Knapp 

Knox 

Konst. & W. Rat. App. 
Konst. Rat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol.. 

1738—1762 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 

Knapp's Reports, Privy Council, 3 vols., 1829 — 1836 

Knoxes Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1912 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 


L« & G. temp* Plunk. ... 

L. & G. temp, Sugd. 

L. & Welsh 

L. C. & M. Gaz. 

L. C. J 

L. C. L. J 

L. C. R 

L. G. R. 

L. J. Adm. 

L. J. Bey 

L. J. C. C 

L. J. C. P 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex 

L. J. Ex. Eq. ... 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. C 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. J. P. C 

L. J. P. M. & A. 

L. Jo 

L. L. R 

L. M. & P 

L. N 

L. R. A. & E. ... ... 

L. R. C. C. R 

L. R. C. P 

L. R. Eq 

L. R. Exch 

L. R. H. L 

L. R. Ind. App, 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir 

L. R. P. & D 

L. R. P. C 

L. R. Q. B 

L. R. Q. B 

L. R. j^. & Div. 

L. T 

L. T. Jo 

L. T. O. S 

L. Th 

Lane 

Lat. 

Laws. Reg. Cas. 

Ld. Raym. 

Le. & Ca. 

Leach 

Lee 

Lee temp. Hard. 


lioyd and Goold’s Reports temp, Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1835 

Lloyd and AVelsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 
Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1866—1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1866—1875 


Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866— (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865—1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Coimcil, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877—1893 


Law Reports, Probate and Divorce, 3 vols., 1865 — 1875 

Law Reports, Privy Council, 6 vols., 1865—1875 

Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 

Quebec Reports, Queen’s Bench ... ... ... 

Law Reports, l^otch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 

La Themis ... 

Lane’s Reports, Exchequer, foL, 1 vol., 1605 — 1611 

Latch’s Reports, King’s Bench, fol., 1 vol., 1626 — 1628 

Lawson’s Registration Cases, 1896 — (current) ••• 

Lord Raymond’s Reports* King’s Bench and Common Pleas, 

3 vols., 1694—1732 ^ • 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 ... ... 

Sn* G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1768 ... 

T. Lee’s Cases temp, H€u?dwicke, King’s Bench, 1 vol., 1733 - 
1788 
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Can. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 



xzvi Eeports included in this Wore and their Abbreviations. 


Leg. Rep. 

Legge 

Leon. 

Lev 

Lew. 0. 0. 

Ley 

Lib. Ass. 

LUly 

Litt 

Lloyd, L. E. 

Ll^d, Pr. Cas. ... 

Long. & T. 

Lords Journals ... 
Lud. E. C. 

Lumley, P. L. C. 
Lush. 

Lut 

Lut. Reg. Cas. ... 
Lynd 

M 

M. &8 

M. &W. 

M. C.C 

M. C. R. 

M. H. C. R. 

M. L. R. (Vol.) K. B. 

Q. B 

M. L. R. (Vol.) S. O. 
M. M. Cas. 

Mac. 

Mac. & G. 

Mac. &H. 

M‘Cle 

M‘Cle. &yo. ... 
Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 

Macq. 

Macr. 

Mad 

Madd 

Madd. & a. 

Madox ... 

Madox, Exch. ... 
Mag 

Man. & G. 

Man. & Ry. K. B. 

Man. & Ry. M. 0. 
Man. L. J. 

Man. L. K. 

Man. R. temp. Wood 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh 

Marsh- 

Mayn. 

Meg. 


Legal Reporter 

Legge*s sports 

Leonard’s Reports, Ring’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1662 — 1616 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
liber Assisarum, Year Books, 1 — 61 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfleld and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1869 — 1802 ... 

Sir E. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1863 
Lynd wood, Provinciale, fol., 1 voh 

Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828 — 1860 

Maule and Selwvn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Mceson and Welsby’a Reports, Exchequer, 16 vols., 1830 — 1847 
Mining Commissioner’s Cases 
Montreal Condensed Reports 

Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 ... 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 

M‘Cleland’8 Reports, Exchequer, 1 vol., 1824 

M‘01elandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 ports, 

1833—1839 ... ^ ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
vol., 1839 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

1802—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Madras High Court Report 

Maddock’s Reports, Chancery, 6 vols., 1816 — 1822 

Maddock and Geldart’a Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) ... ... 

Madox’s Formulare Anglicanxim ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London. 

6 vols., 1848—1852 

Manmng^an^d Granger’s Reports, Common Pleas, 7 vols.. 

Manning and Ryland’s Reports, King’s Bench, *6 vols., 1827— 
1830 ... ... ... ,,, ,,, ,,, 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 

Manitoba Law Journal 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Repoi^ (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol.. 

1639—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813—1816 

Marshall’s Reports ... ... ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 
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Eng. 

Eng. 
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Eng. 

Eng. 
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Can. 

Can. 

Can. 

Eng, 

Eng. 


Eng. 
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Eng. 
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Men. ... ... ... Menzie’s Beports of the Supreme Court of the Cax>e of Gk>od 


Hope, 1828—1850 S. Af. 

Mer. ... ... ... Merivale’s Reports, Chancery, 3 vols., 1816 — 1817 ... ... Eng. 

Milw. ... ... ... MUward’s Ecclesiastical Reports (Ireland), 1 vol., 1810 — 1843 Ir. 

Mod. Rep. Modem Reports, 12 vols., 1609 — 1765 Eng. 

Mol MoUoy’s R^ort’s, Chancery (Ireland), 3 rols., 1808 — 1831 ... Ir. 

Mont. ... ... ... Montagu’s Reports, Bankruptcy 1 vol., 1829—1832 ... ... Eng. 

Mont. & A. ... ... Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 Eng. 

Mont. & B Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Mont. & Ch, ... ... Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Mont. & M. ... ... MontaguandMacarthur’sReport8,Bankruptcy,l vol., 1826—1830 Eng. 

Mont. D. & De G. ... Montagu, Deacon, and Do Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moo. Su P. ... ... Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moo. & S. ... ... Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. App. ... Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 1872 Eng. 

Moo. P. C. C. ... ... Moore’s Privy Council Cases, 16 vols., 1836 — 1863 ... ... Eng. 

Moo. P. C. C. N, S. ... Moore’s Privy Council Cases, New Series, 0 vols., 1862 — 1873 Eng. 

Mood. & M. ... ... Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Mood. & R. ... ... Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Mood. C. C. ... ... Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... ... Eng. 

Moore, C. P. ... ... J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Moore, K. B. ... ... Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 Eng. 

Mor. Diet. ... ... Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 Scot. 

Morr. ... ... ... Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... ... Eng. 

Mos. ... ... ... Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Eng. 

Mun. Rep. ... ... Municipal Reports ... ... ... ... ... ... ... Can. 

Murd. Epit. ... ... Murdoch’s Epitome ... ... ... ... ... ... Can. 

Murp. & H. ... ... Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murr. ... ... ... Murray’s R^orta, Jury Court (Scotland), 6 vols., 1816 — 1830 Scot. 

My. & Cr. ... ... Myine and Cfraig’s Reports, Chancery, 6 vols., 1836 — 1841 ... Eng. 

My. & K. ... ... Myine and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 ... Eng. 


N. A. 0. ... ... ... Native Appeal Cases 

N. & S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... 

N. B. Eq. Rep. ... ... New Brunswick Equity Reports ... 

N. B. R. ... ... New Brunswick Reports ... 

N. B. R, (All.) ... ... New Brunswick Reports (Allen) ... 

N. B. R. (Ber.) New Brunswick Reports (Berton) 

N. B. R. (Carl.) ... New Brunswick Reports (Carleton) 

N. B. R. (Chip.) ... New Bmnswick Reports (Chipman) 

N. B. R. (Han.) ... New Brunswick Reports (Hannay) 

N. B. R. (Kerr) ... New Brunswick Reports (Kerr) ... 

N. B. R, (P. & B.) ... New Brunswick Reports (Pugsley and Burbidge) 

N. B. R. (P. & T.) ... New Brunswick Reports (Pugsley and Trueman) 

N. B. R. (Pug.) ... New Brunswick Reports (Pugsley) 

N, B. R. (Tru.) ... New Brunswick Reports (Trueman) 

N. I. (preceded by date) Northern Ireland Law Reports, 1925 — (current) {e.g,, [1925] N. I.) 

N. L. R Natal Law Reports 

N. P. D. ... ... ... South African Law Reports, Natal Provincial Division 
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Ch. 

Ch. I)iv. . 
Co. 

Co-op. Assocn 
Comrs. . 
Consd. • 
Oorpn. . 

Ot. 

Ot. of Ch. 

Ct. of Eq. 

Ct. of R. 
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Distd. . 
Div. Ct. 


for Defendant. 
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„ Divisional Court. 


Eccl. Comrs. 
Bed. Ct. 

Ex. Ch. 

Ex p. 

Exch. 

Exor. 
Exorship. 
Expld. . 
Extd. 
Extrix. . 


Ecclesiastical Commisslonora. 
Ecclesiastical Court. 
Exchequer Chamber. 

Ex parte. 

Exchequer. 

Executor. 
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Explained. 

Extended. 

Executrix. 


Fi. fa. 
FoUd. 


„ Fieri facias, 
„ Followed. 


G. S. W. Ry. Co. 

G. C. Ry. Co. 

G. E. Ry. Co. 

G. N. of Scotland Ry. Co 
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. Co 
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Jud. Act 


,, Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. & B. Ry. Co. 

Li. & N. E. Ry, Co. 

L. & N. W. Ry. Co. 
L. & S. W. Ry. Co. 

L. & Y. Ry. Co. 

L. B. . 

L. B. & S. C. Ry. Co. 
L. C. ... 
L. C. & D. Ry. Co. 

L. C. C. 

L. Elec. Ry. Co. 

L. G. Board . 

L.J. 

Li. J J. . . . 

L. M. & S. Ry. Co. 

U T. & S. Ry. Co. . 
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London 4& North Western Railway Co. 

,, liOndon South Western Railway Co. 

Lancashire & Yorkshire Railway Co. 

,, Local Board. 

,, London, Brighton 4fe South Coast Railway Co. 
., Lord Chancellor. 
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,, London County Council. 

„ London Electric Railway Co. 

„ Local Government Board. 

Lord Justice. 

„ Lords Justices. 

„ London, Midland 4fc Scottish Railway Co. 

„ London, Tilbury & Southend Railway Co. 


M. S. Act 

M. S. & L. Ry. Co. 

Mags. 

Man. 

Mentd. . 

Met. Dist. Ry, Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. 

Mtgee. . 

Mtgor. . 


Merchant Shipping Act. 

„ Manchester, Sheffield & Lincolnshire Railway Co, 
,, Magistrates. 

Manitoba. 

Mentioned. 

, Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

, Midland Great Western Railway Co. 

., Midland Railway Co. 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. B. Ry. Co. 
N. P. . 

N. P. . 


New Brunswick. 

, North British RaDway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 



AbbkIeviations. 


N. S. • 

• 

• for Nova Scotia. 

N, W. P. 

• 

• ** 

North-West Provinces. 

N. W. T. 

• 

• »» 

North-West Territories. 

• • • 

• 

• »» 

Ontario. 

Oi*d* • • • 

• 

• t» 

Order. 

Overd* • • • 

• 

• p» 

Overruled. 

P. C. . 

• 

• 99 

Privy Council. 

P. E. . 


• 99 

Prince Edward Island. 

Petn* 


• • 9 

Petition or Election Petition. 

Pltf. 

• 

• * > 

Plaintiff. 

Q. B. Div. 


• »> 

Queen’s Bench Division. 

• • • 

• 

• 99 

Qtujere, 

Que. 

• 


Quebec. 

R. C. . 

• 


Rural Council. 

R* B* 0« • • 

• 


Rural District Council. 

R(« A.* • • 

« 


Rural Sanitary Authority. 

R. S. O* • • 

• 


Revised Statutes of Can^a. 

R. S« O* « • 



Rules of the Supreme Court, 1883. 

Refd. 



Referred. 

Regn. of Trade Mk. 



Registration of Trade Mark. 

Regr. of Trade Mks. 



Registrar of Trade Marks. 

Resp. 



Respondent. 

Restg. • 



Restoring. 

Revsd. • • • 



Reversed. 

Revsg. • • 



Reversing. 

Ry. Co. 



Rail. Co. or Railway Co. 

S. 0. . 



Same Case. 

S. C. (name of colony following) 

Supreme Court of a Colony. 

S. E. . 

• 


Settled Estates. 

S. E. & C. Ry. Co. . 

• 


South Eastern & Chatham Railway Co 

S. E. By. Co. 

# 


South Eastern Railway Co. 

S. P. . 

e 


Same Point. 




Steamship. 

Sask. 



Saskatchewan. 

belied. • • • 



Schedule. 

Sci, fa, . • • 



Scire facias. 

Sect • • • 



Section. 

Set. L^ind Act • 



Settled Land Act. 

Sottlmt. 



Settlement. 

Soc. . • • 



Society. 

Soc. Anon. 



8oci4t4 Anonyme, etc. 

Solr. • • • 



Solicitor. 

Trade Mk. • • 



Trade Mark. 

Tram. Co. • • 



Tramways Company. 

U. O. . 



Urban Council. 

U. D. O. 



Urban District Council. 

U. S. A. 



United States of America. 

Union Aasmt. Com. 



Union Assessment Committee. 

Uiban S. A. • 



Urban Sanitary Authority. 

v.»o. • • • 

• 

• 99 

Vice-Chancellor. 

Workmen’s Comp. Act 

• 

* 

Workmen’s Compensation Act. 

Y* T* # • • 

• 

• fl 

, Yukon Territory. 
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MEANING OF TEEMS 

USED IN CLASBIEYINO ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as Mentioned,** are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,** which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ** arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ** (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ** (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former* 

“ Considered '* (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted *’ (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ** (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ** (Extd.). — Compare Applied,*' supra. 

** Followed ’* (Folld. ). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

** Not Followed ** (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 

** Overruled ’* (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

Referred ** (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

Mentioned ** (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to 4o with the point in the Digest paragraph. 
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A.-O. . 

Act. 

Admltv 
Affd. * . 

Affg. . 

Akt. 

Alta. 

Anon. . 
Apld. 

Appct. , 
Appln. . 
Appln. • 
Applt . 
Apprvd 
Arbn. 

Arch bp. 

Art. 

Ass. Tax Case 
Assce. . 
Assocn. 


for Attorney-General. 

„ Actiengesellschaft. 

„ Admiralty. 

,, Affirmed. 

„ Affirming. 

„ Aktiengesellschaft ; Aktiebolaget ; Aktieaelskabeb. 
,, Alberta. 

„ Anonymous. 

„ Applied. 
ff Applicant. 

„ Application. 

„ Application to Register a Trade Mark. 

„ Appellant. 

„ Approved. 

„ Arbitration. 

„ Archbishop. 

„ Article. 

„ Assessed Tax Case. 

„ Assurance. 

„ Association. 


13. C. . 
B. C. . 

Bkpcy. . 
Bkpt. 
Blag. Soc. 
Bp. 
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„ British Columbia. 
„ Bankruptcy. 

„ Bankrupt. 

„ Building Society. 
,, Bishop. 


C. A. . 

O. & S. L. By 
C. C. A. 

C. C. R. 

C. C. R. 

O. L. P. Act. 
C. Im By. Co. 
C. O. R. 

C. S. U. C. 

Ca, sa. . 

Cale. By. Co. 
Ch. 

Ch. Div. 

Co. 

Co-op. Assocn 
Comrs. . 
Consd. • 
Corpn. . 

Ct, 

Ct, of Ch. 

Ct. of Eq. 

Ct. of R. 


Co. 


„ Court of Appeal. 

„ (IJity & South London Railway Co. 

„ Court of Criminal Appeal. 

„ County Court Buies. 

„ CJourt of Crown Cases Reserved. 

„ Common Law Procedure Act. 

„ Central London Railway Co. 

„ Crown Office Buies. 

„ Con^lidated Statutes of Upper Canada. 
ff Capias ad satisfadandunu 
„ Caledonian Railway Co. 

„ Chancery, 
n Chancery Division. 

9 , Company. 

„ Co-operative Supply Association, 
y, Commissioners. 

„ Considered. 

„ Corporation. 

„ Couit. 

„ Court of Chancery. 

„ Court of Equity. 

„ Court of Review. 


D. C. 
Dbtd. 


,, Divisional Court. 
•» Doubted. 
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Deft, . 
Distd. • 
Div. Ct. 


for Defendant. 

„ Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p. 

Ex<m. . 
Exor. 
Exorship. 
Expld. . 
Extd. . 
Extrix. . 


„ Ecclesiastical Commisslonora. 
„ Ecclesiastical Court. 

Exchequer Chamber. 

„ Ex paHe, 

„ Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

„ Extended. 

„ Executrix. 


Ft. fa, 
FoUd. 


„ Fieri faciaa, 
„ Followed. 


G. & S. W. Ry. Co. 
G. O. Ry. Co. 

G. E. Ky. Co. 

G. N. of Scotland R, 
G. N. I*icc. & Brompi 
G. N. Ry. Co. 

G. S. & W. Ry. Co 
G. W. Ry. Co. 


y. Co 

ton Ry. Co 
of Ireland 


Govt. 
Grdns. . 


„ Glasgow &> South Western Railway Co. 

., Great Central Railway Co. 

Great Eastern Railway Co. 

„ Great North of Scotland Railway Co. 

„ Great Northern, Piccadilly &> Brompton Railway Co. 
„ Great Northern Railway Co. 

„ Great Southern & Western Railway Co. of Ireland 
,, Great Western Railway Co. 

,, Government. 

„ Guardians or Guardians of the Poor. 


n. o. of A. 
H. L. . 


„ Tligh Court of Australia. 
House of Lords. 


I. R. Comrs. 
Insce. • 


„ Inland Revenue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. & B. Ry. Co. . 
L. & N. E. Ry. Co. 

L. & N. W. Ry. Co. 
L. & 8. W. Ry. Co. 

L. & Y. Ry. Co. 

L. B. . 

L. B. & 8. C. Ry. Co. 

L. O. . 

L. C. & D. Ry. Co. 

L C C 

l! Elec. Ry. Co. ! 
L. G. Board . 

L.J. 

L.JJ. . 

L. M. & 8. Ry. Co. 

L. T. & 8. Ry. Co. . 


,, London & Brighton Railway Co. 

,, London & North Eastern Railway Co. 

,, Ix>ndon & North Western Railway Co. 

,, Ix)ndon & South Western Railway Co. 

Lancashire & Yorkshire Railway Co. 

,, Local Board. 

,, London, Brighton & South Coast Railway Co. 
., Lord Chancellor. 

„ liondon, Chatham & Dover Railway Co. 

„ London County Council. 

„ Ix)ndon Electric Railway Co. 

, Local Government Board. 

,, Lord Justice. 

„ Lords Justices. 

„ London, Midland & 8cottish Railway Co. 

,, London, Tilbury & Southend Railway Co. 


M. 8. Act 

M. 8. & L. Ry. Co. 

Mags. 

Man. 

Mentd. . 

Met. Diet. Ry. Co. . 
Met. Ry. Co. . 

Mid. G. W. Ry. Co, 
Mid. Ry. Co. . 
Mtge. 

Mtgee. . 

Mtgor. . 


., Merchant Shipping Act. 

„ Manchester, ^^effleld & Lincolnshire Ridlway Oo. 
„ Magistrates. 

, . Manitoba. 

Mentioned. 

, Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

, Midland Great Western Railway Co. 

„ Midland Railway Co. 

„ Mortgage. 

., Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry. Co. 
N, P. . 

N. F. . 


., New Brunswick. 

, North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 
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N. 8. • 


• 

m 

for Nova Scotia. 

N, W. P. 


• 

e 

99 

North-West Provinces. 

N. W. T. 




»9 

North-West Territories. 

Ont. 




99 

Ontario. 

Ord. 


• 

• 

99 

Order. 

Overd. • 


• 

• 

9» 

Overruled. 

P. C. . 


• 


99 

Privy Council. 

P. E. I. . 




99 

Prince Edward Island. 

Pctn. 




' 9 

Petition or Election Petition. 

Pltf. 


• 


t > 

Plaintiff. 

Q. B. Div. 


• 


99 

Queen’s Bench Division. 



• 


99 

Qxicere. 

Que. 




99 

Quebec. 

R. C. . 




99 

Rural Council. 

H. D. O. 




99 

Rural District Coxmcil. 

R. 8. A. 




9« 

Rural Sanitary Authority. 

R. 8. C. 




*9 

Revised Statutes of CanMa. 

R. 8. O. 




9» 

Rules of the Supreme Court, 1883. 

Refd. . 




9 ’ 

Referred. 

Regpi. of Trade Mk. 



99 

Registration of Trade Mark. 

Regr. of Trade Mks. 



99 

Registrar of Trade Marks. 

Resp. 




99 

Respondent. 

Restg. . 

• m 



99 

Restoring. 

Revsd, . 

• • 



99 

Reversed. 

Revsg. • 

• • 



99 

Reversing. 

Ry. Co. 

• • 



99 

Rail. Co. or Railway Co. 

8. C. 

• • 


. 

99 

Same Case. 

S. C. (name of colony following) 

99 

Supremo Court of a Colony. 

8. E. . 


e 


99 

Settled Estates. 

S. E. & C. Ry. Co. • 

• 


•9 

South Eastern & Chatham Railway Oo 

8. E. Ry. Co 


• 


99 

South Eastern Railway Co. 

8. P. 


• 


99 

Same Point. 

8.8. 

• . 

• 


99 

Steamship. 

Sask. 

* • 



99 

Saskatchewan. 

Sched. • 




99 

Schedule. 

Sci, fa. • 




99 

Scire facias. 

Sect 


• 


99 

Section. 

Set. Hand Act • 

• 


99 

Settled Land Act. 

Settlmt. 


• 


99 

Settlement. 

Soc. 




99 

Society. 

Soc. Anon. 




>9 

Soci^t4 Anonyme, etc. 

Solr. 


• 


99 

Solicitor. 

Trade Mk. 


• 

• 

99 

Trade Mark. 

Tram. Co. 


• 

• 

99 

Tramways Company. 

U. O. . 


• 

• 

99 

Urban Council. 

U. D. O. 




9> 

Urban District Council. 

U. 8. A. 



• 

9* 

United States of America. 

Union Aasmt. Com. 



>9 

Union Assessment Committee. 

Uiban S. A. 

• • 

• 

• 

9. 

Urban Sanitary Authority. 

V.-O. . 

V • 

• 

• 

«> 

Vice-Chancellor. 

Workmen’s Comp. Act 

• 

• 

99 

Workmen’s CompoBsation Act. 

Y. T. . 

• • 

• 

• 

99 

Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different eirpressions used to describe the effect of the annotatini^ cases have the 
following meanings, and the classilication of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” ore grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically infer «e. The terms used in classi- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enimciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Compare “ Applied,” supra . 

** FolLiOWED ” (Polld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not PoLiiOWED ” (N.F.). — Compare “ Folixdwed,” supra, to which it is the adverse. 

Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to bo wrong. 

•• Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — The 

Sect. 1.— NECESSITY FOR WRITING. 

See Law of Property Act, 1925 (c. 20), s. 40. 

Memorandum or note.l — See Sect. 8 , post. 


SrxT. 2.— OFFER AND ACCEPTANCE. 

Sub-sect. 1. — Offer. 

See, generally. Contract, Vol. XII., pp. 53-0.3 ; 
Landlord & Tenant, Vol. XXX., pp. 371, 372. 

1. What amounts to offer — Whether state- 
ment of price at which wllUng to sell.] — Tlie mere 
statement of the lowest price at whicli a vendor 
will sell contains no implied contract to sell at 
that price to the persons making the inquiry. — 
Harvey v. Facey, [1893] A. C. 552 ; 62 L. J. P. C. 
127 ; 09 L. T. 504 ; 42 W. R. 129 ; 9 T. L. R. 
012 ; 1 R. 428, P. C. 

2. Whether tender — Of such sum as 

would exceed other tenders by two hundred pounds 
— Undertaking to accept ** highest net money 
tender.’*] — The owner of certain coal mines pro- 
]) 08 ed to receive sealed tenders from two parties 
who were competing for the purchase of them, 
&; undertook to accept the highest net money 
tender. One of the competitors offered such a 
sum as would exceed by £200 the amount offered 
by the other : — Held : a tender in this form did 
not answer the description of the highest net money 
tender, & an order was made striking out i he state- 
ment of claim in an action for specific performance 
of an alleged contract founded on such tender as 
disclosing no reasonable cause of action.-— South 
Hetton Coal Co. v. Has well, SiiouroN & 
Easington Coal & Coke Co., [1898] 1 Ch. 405 ; 


Contract of Sale. 

07 L. .T. Ch. 238 ; 78 L. T. 300 ; 40 W. R. 355 ; 
14 T. L. R. 277 ; 42 Sol. Jo. 345, C. A. 

3. How offer determined — By rejection — 
Counter offer.] — Deft., on June 0, offered in writing 
to sell his farm for £1,000 ; but pltf. offered £950, 
which deft, on .Tune 27, after consideration, 
refused lo accept. June 29 pltf., by letter agreed 
to give £1 000, but tliere appeared to be no assent 
on the part of deft., thougli there had been no 
witlidrawal of the first offer : — Held : there was 
no binding contract within St at. Frauds. — Hyde 
V, Wrench (1840), 3 Beav. 334 ; 4 Jur. 1100 ; 49 
E. R. 132. 

AvnoUdum : — Consd. Stevenson r. McLean (1880), 5 Q. 13. D. 
:34G. 

4 . Failure to accept within reason- 

able time.] — Unless a valid acceptance be given, 
within a reasonable time, to a wiitten offer to 
sell an estate, it will be treat(*d as abandoned. — 
Williams v, Williams (1853), 17 Beav. 213 ; 51 
E. R. 1015. 

5. .] — ^An offer to sell land, 

to be binding upon the person making it, must be 
accepted witliin a reasonable time. If the person 
making the offer die, become bkpt., or sell, before 
the acceptance of the offer, the land is not bound. 
— ^Meynell V. Surtees (1855), 25 L. J. Ch. 257 ; 
25 L. T. O. S. 227 ; 1 Jur. N. S. 737 ; 3 W. R. 
535, I.. C. 

Annotation .-—Reid, Bencckc r. Chadwicke (185G), 4 W. R. 
687. 

6. .] — Powers v. Fowler 

(1855), 4 E. & B. 519, n. ; 25 L. T. O. S. 203 ; 119 
E. R. 190, Ex. Ch. 

7. .]— Rummens V, Robins, No. 

35, post. 


part I. SECT. 2, SUB-SECT. 1. 

a. What amounts to offer — 'Po sell 
fee .] — Glarkk V. Docherty (1879), 5 
V. L. R. 283.— AUS. 

b. Statement of considera- 

tion only .] — BLACKSToeiv v. Wiltjams 
(1907), 7 Terr. L. R. 362 ; 5 W. L. R. 
85 ; G W. L. R. 79.— CAN. 

c. Offer made for valuable con- 

sideration gives option to purchase .] — 
An offer, though made for valuable 
oonfllderation, to sell & convey land 
on payment of $500 to bo made on or 
before a fixed date only gives an 
option to purchase which cannot bo 
exerolfiod as of right after the time 
limited, & the addition of a olause 
providing that, if the payment is not 


then made, tho vendor shall bo at 
liberty to cancel tho agreeincnt confers 
no additional right upon tho proposed 
purchobcr, so that tho vendor may 
refuse a tender of tho money subse- 
quently made, although ho has given 
no notlco & has done no j)OHitivo act of 
cancollation. — IVierson v. Houghton 
(1909), 19 Man. L. R. 168. -CAN. 

d. Authority given to agent 

to make irujuirics — Agent i seceding 
auihority .] — Good v. Bkbcoby (1913), 
25 W. L. R. 639 ; 5 W.W.R. 245 ; 14 
D. L. R. 325 ; 23 Man. L. R. 603.— 
CAN. 

Depends upon language 
used .] — ^Whether a proposal is to be 
construed as an invitation to deal or 


as an offer which can be turned by 
acceptance into a binding agreement 
depends upon tho language used & the 
oircuiustances of the particular case. — 
Canadian Dyers Assocn., Ltd. v. 
Burton (1920), 47 O. L. R. 259; 18 
O. W. N. 83.— CAN. 

f. Instructions to agent to 

find bai/er.]— PuRNA Chandra Dutt 
v. INDRA Chandra Roy (1921), I. L. R. 
49 Calc. 389.— IND. 

3i. How offer determined — IJy re- 
jection — Counter offer.] — A specific 
countor-offor or rejection puts an end 
to an offer. — Shaw v. Jones, [1924] 
N. Z. L. R. 1133.— N.Z. 

g. By revocation before ac- 

ceptance — Offer given for value.}-— 



Pakt I. -The Contract of Sale. 


13 


8. Failure to accept within stipu- 

lated time,] — ^At a sale by auction D. became the 
purchaser for £6,000 of certain real estate. Before 
the sale took place the auctioneer had received 
a letter from S., stating that he had been pre- 
vented from attending the sale, & asking if any 
of the lots remained unsold. After the sale was 
concluded the auctioneer informed D. that a 
client of his was inquiring about the property, & 
D. then said that he was willing to resell the same 
for £6,600, of which £100 should be paid to the 
auctioneer as commission, provided the offer 
was accepted within a specified time. The offer 
was communicated by the aucl ioneer by letter to 
S., who wrote a reply to the auctioneer accepting 
it. S. brought an action against D. for the specific 
performance of the agreement. The evidence was 
conflicting as to the time within which D.’s offer 
was to be accepted, & his contention was that it 
was not accepted in time. He also contended that 
the auctioneer’s authority did not extend to 
making a contract, but only to bringing the 
parties together: — Held: th<" auctioneer was 
authorised to make a binding contract for a sale 
of D.’s interest under liis contract ; but the action 
must be dismissed on the gi’ound that the offer 
had not been accept ('d within the time limited 
by I). — Saunders v. Hence (1885), 52 L. T. 644 ; 
29 Sol. Jo. 356. 

Annotation : — Refd. Rosenbaum v. Bclson, [1900] 2 Ch. 267. 

9. By revocation before acceptance — 

Sale to third party.] — Mkynell v. Surtees, No. 
5, ante. 

10. Addition of new terms to pro- 

posal.] — When an offer in writing is made by tlie 
owner to sell an estate on specified terms, Ac this 
is unconditionally accepted, there is a binding 
contract, which neither parly can vary, but the 
owncT is entitled, at any time before his offer 
has been definitely accepted, to add any nc'w 
terms to his proposal. If these be re-fused, the 
treaty is at an end. 

The time for i)aying the deposit may be made an 
('ssential term for entering into a contract for sale 
of an estate. 

Pltf.’s soli*, wrote to deft.’s agent that he was 
instructed to make him an offer of £25,000 for 
the purchase of his estate. Heft.’s ag(*nt wrote, 
in answer, that ho was authorised to accept the 
offer, “ subject to the terms of a contract being 
arranged ” between the two solrs. : — Held : this 
was not a concluded contract. — Honeyman v. 
Marryat (1855), 21 Bcav. 14 ; 25 L. T. O. S. 
170 ; 1 Jur. N. S. 857 ; 3 W. R. 502 ; .52 H. K. 
763 ; affd. (1857), 6 H. L. Cas. 112, IT. L. 

^Inmtation^ : — Apld. Rossiter v. Miller (1S77), T) Cli. D. 

(548. (Nec 3 App. CuH. 1124.) Refd. C’liinnock e. Ely 

(1864), 11 L. T. 536 ; Rosbitcr r. Miller (1878), 26 W, R. 

865. 

11. Necessity for formal notice — 

Offeree aware of withdrawal.] — (1) An <)ffer in 
writing for the sale of real estate, giving time for 
the acceptance of the offer, cannot be converted 


into a binding contract, if at any time before 
acceptance the person to whom the offer is made 
becomes aware of its withdrawal, although formal 
notice of such withdrawal may not be given to 
him. 

(2) If a man who makes an offer dies, the offer 
cannot be accepted after he is dead (Hellish, L. J.). 
— Hickinson V. Dodds (1876), 2 Ch. D. 463 ; 45 
L. J. Ch. 777 ; 34 L. T. 607 ; 40 J. P. 532 ; 24 
W. R. 594, C. A. 

Annotations : — Distd. Bransom v. Stannard (1879), 41 1 j. T. 
434 ; Henthorn v. Fraser, [1892] 2 Ch. 27. Refd. Bristol. 
Cardiff Sz Swansea Aerated Bread Co. v. Maggs (1890), 44 
Ch. D. 616. Mentd. Reichel v. Oxford (Bp.) (1887), 35 
Ch. D. 48. 


12. .] — ^Where an offer is made 

under such circumstances that it must have been 
within the contemplation of the parties tliat, accord- 
ing to the ordinary usages of mankind, the post 
might be used as a means of communicating the 
acceptance, the acceptance is complete as soon as 
it is posted ; but this doctrine does not apply to 
the revocation or modification of an offer. 

Hefts, handed to pltf., at their office in Liverpool, 
an offer in writing to sell him certain real property 
in Birkcnliead, where he resided. On the follow- 
ing day pltf.’s solr. wrote by his direction accept- 
ing the offer. After the letter was posted, but 
before it reached its destination, pltf. received 
through the post a withdrawal of the offer : — 
Held : the acceptance was complete before the 
offer was withdrawn. — Henthorn v. Fraser, 
fl892] 2 Ch. 27 ; 61 Ij. J. Ch. 373 ; 06 L. T. 439 ; 
40 W. R. 433 ; 8 T. L. R. 459 ; 30 Sol. Jo. 380, 


V . 

Annotatum<i : — Folld. Raeburn <Sc V5rcl v. BurnesR (1895), 
11 T. L. R. 399. Apld. Bruner v. Moore, [1904] 1 Ch. 
305; .lames v. CharUjred Accountants Institute (1907), 
98 L. T. 225. Refd. Gofflu v. Honlder (1920), 90 L. J. Ch. 
488. 

13. Revocation by letter— Must 

reach offeree before letter of acceptance posted.] — 

Henthorn v. Fraser, No. 12, nrde. 

14 . Agreement for acceptance within 

specified period.] — (1) Heft, having offered to 
purchase a house & to give pltf. six weeks for a 
dcTinite answer — Held : before the offer was 
accepted, deft, might retract it at any time during 


the six weeks. 

(2) Heft. off(*red to purchase a house upon 
certain terms, “ possession to be given on or before 
July 25” ; pltf. agreed to the terms, & said ho 
would give possession on Aug. 1 : — Held : no 
acceptance of deft.’s offer.— RouTLEDGB v. GRANT 
(1828), 4 Bing. 053 ; 3 C. & P. 267 ; 1 Moo. & P. 
717 ; 6 L. J. O. S. C. P. 166 ; 130 E. R. 920. 

Annotcdions :—A8 to (1) Refd. Head v. Hl^gon (1828), 3 
Man. N; Ry. K. B. 97 ; Byrne v. Van Tienhovon (1880), 
5 C. P. D. 344 ; Stevenson v. McLean (1880), 5 (,). B. 1). 
346; Reichel v. Oxfoid (Bp.) (1887), 35 Ch. D. 48 ; 
Bristol, Cardiff & Swansea Aerated^ Co. v. Ma^f^s 

(1890), 44 Ch. D. 616. As to (2) Dlstd. Chinnock iJ. Ely 
(1864), 2 Hem. & M. 220 ; Dickinson r. Dodds (1876), 2 
Ch. D. 463. 

15 . .]— Bristol, Cardiff iVc 

Swansea Aerated Bread Co. v. Maggs, No. 


29, post. 


(JOLDSBOKOUOH, MORT & Co. V. QUINN 
(1910), 10 C. L. R. 674.— AUS. 

h. .] — A parcel of land 

having been plaoed by pltf. in a land 
agents hands for sale, deft, offered to 
purchase it, & signed a form of agree- 
ment for sale & purchase, which was 
taken by the agent to pltf. & was 
signed by him, but before deft, was 
notified thereof he gave notice to the 
agent withdrawing his offer : — Held : 
the instrument, though in form an 
agreement, was in substance a mere 
offer, & as deft, had withdrawn before 
he was notified of Its acceptance, thOTe 


was no completed agreement. — L arkin 
V. Gardiner (1895), 27 O. R. 125. — 

CAN. 


k. .] — Arciidekin V. 

McDonald (Mon.) (1912), 20 W. L. R. 
»95 ; 1 W, W. R. 1014 ; 1 D. L. R. 


1. .] — ^An offer to sell land 

may bo retracted by the vendor at 
any time before the purchaser inti- 
mated his acceptance of it, or If the 

S ui’chasor objects to any of the terms of 
le offer, or falls to make the cash pay- 
ment stipulated for within a reasonable 
time. — ^MANSON V. Pollock (1914), 27 


W. L. R. 370 ; 
D. L. R. 618; 

CAN. 


6 W. W. R. 205 ; 1 6 
24 Man. L. R. 67. — 


j][l. . ] — E((ALA I'EDDA 

»APA Natdu V. Mukikbamy Aiyar 
1922), I. L. R. 46 Mad. 30.- IND. 

J — Riphards V. Hill, 

1920] N. Z. L. R. 724.— N.Z. 

0 . Non-compliance with con- 

ition vrecedent.] — Hollister v. Por- 
UKT, [1922] 1 W. W. B. 30 ; 66D.L. R. 
79 ; 17 Alta. L. R. 298.— CAN. 
p. Eeiractation of offer — 2Hme /or.] 
-A retractation of an offer to purchase 
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iS>c<. 2 . — Offer and acceptance : fiub-aects, 1 <& 2, A. 

16. Extension of period by 

agreement.] — Morrell v, Studd & Millington, 
No. 32, post 

Death of person making offer.] — 

Meynell V, Surtees, No. 6, ante. 

18. .] — Dickinson v. Dodds, No. 

11, ante. 

1®- Bankruptcy of person making offer.] 

— Meynell v. Surtees, No. 5, ante. 

Effect of bankruptcy on contracts generally.] — 

See Bankruptcy, Vol. V., pp. 930-934. 


Sub-sect. 2. — Acceptance. 

A. In General. 

See, generally. Contract, Vol. XII., 63-75, &, 
compare. Landlord & Tenant, Vol. XXX., pp. 
371, 372. 

20. Necessity for — To constitute agreement.] — 

Where a letter contains the entire terms of an 
agreement for the purchase of lands, it is not 
necessary for pltf. to prove that he accepted the 
terms. If it require pltf. to supply a term in the 
agreement, there must be a special acceptance in 
writing supplying that term, in order to take the 
case out of Stat. Frauds. — ^Boys v. Ayerst (1822), 
6 Madd. 316 ; 56 F. R. 1112. 

21. .] — Harvey v. Facet, No. 1, 

ante. 

22. Nature of — Must be unqualified.] — In 

order to constitute an agreement by letters, the 
answer to the written proposal must be a simple 
acceptance of the terms proposed, without the 
introduction of any new or different term. — 
Holland v, Eyre (1825), 2 Sim. & St. 194 ; 57 
E. R. 319. 

ATirwtaiions Lucas v. James (1849), 7 Hare, 410; 

Goodwin v. Fielding (1853), 1 W. R. 255. 

23. .] — Routledge V. Grant, No. 

14, ante. 

24. What amoimts to — Communication of 
assent by letter — Complete at time of posting.] — 

Purchaser offered a price for an estate, & the 
vendor, by a letter sent by post <fc received by the 
purchaser the day after it was put into the post 


office, accepted the offer ; — Held : the vendor 
was bound by the contract from the time when ho 
posted his letter, although it was not received by 
purchaser until the following day. — Potter v. 
Sanders (1846), 6 Hare, 1 ; 67 E. R. 1057. 
Annotations : — Distd. British & Ainericai) Telegraph Co. v. 

Colson (1871), L. R. 6 Exch. 108. Refd. He Imperial 

Land Co. of Marseilles, Harris’ Cose (1872), 7 Ch. App. 

587 ; Household Fire Insoo. v. Grant (1879), 4 Ex. D. 

216. 

25. .] — Hentiiorn V . Fraser, 

No. 12, ante. 

26. Communication of assent to agent 

making offer — Not communicated by agent to 
principal.] — B. was authorised by deft, to make a 
proposal of sale of some land to pltf., but to be 
accepted within a week. Pltf. wrote to B. within 
that time, accepting the offer, but B did not com- 
municate the acceptance to deft, until long after : 
— Held: there was a valid contract, which was 
not destroyed by the neglect of B. to communicate 
the acceptance to deft. — Wright v. Bigg (1852), 
15 Beav. 592 ; 51 E. R. 668. 

B. Conditional Acceptance. 

See, generally. Contract, Vol. XII., pp. 62, 
72-75, 83-89, Nos. 353-358, 415-433, 490-54ii. 

27. Acceptance adding new terms — Offer to 
purchase — Expression of hope by vendor to give 
possession on specified day.] — (1) A proposal by a 
purchaser to take the remainder of a lease was 
answered by a letter, which, after acceding to 
the proposal, added, “ We hope to give you pos- 
session at lialf-quarter day” : — Held: Ihe addition 
did not introduce a new term, but the acceptance 
was unconditional. 

(2) Semhle : whore the purchaser, after trans- 
mission to him of tlie original lease, prepares a 
draft assignment & makes various objections as 
to repairs & other matters, bub does not require 
production of the landlord’s title he will be con- 
sidered to have waived its production. — Clive v. 
Beaumont (1848), 1 De G. Sm. 397 ; 12 L. T. 
O. S. 530 ; 13 Jur. 226 ; 63 E. R. 1121. 

Annotations : — As to (2) Refd. Simpson v. Sadcl (1854), 4 

De G. M. & G. 60">. Gcnendly, Mentd. Gaston v. Fraukuin 

(1848), 2 Do G. be Sm. 561 ; Scurgrill v. Hurry (1850), 14 

Jur. 847 ; Corless v. Sparling- (1873), 21 VV. K. 876. 

28. Offer to sell — Non-acceptance subject 

to approval of title.] — (1) Where a ct. lias to find 


a landed estate is of no avail if posted 
of same date with the aecoptaneo of 
the offer, though before the acceptance 
has boon delivered to the offeror. — 
Thomson v. Jamks (1855), 18 Dunl. 
(Ct. of Sees.) 1 ; 27 Sc. Jm*. 632. — 
SCOT. 


PART I. SECT. 2, SUB-SECT. 2. — A. 

20 i. Necessity for — To constitute 
agreemcrU.] — Where an alternative offer 
of letting or selling is made by a letter 
a contract is sufficiently constituted 
by an answer accepting the offer as to 
sale. — Morrison v. Nkil (1875), 1 
V. L. n. 287.— AUS. 

20 ii. .] — Niesmann v. 

COLLINGRIDGE (1921), 29 C. L. R. 177. 
—AUS. 

20iil. .] — One lot of land 

out of several sold was purchased for 
aid 5s. After the sale ajiother person 
came Into the office of pltf.’s solr. & 
offered £100. An application by pltf. 
made In the circumstances to sub- 
stitute the latter person for the pur- 
chaser was refused with costs. — 
McRoberts V. Durie (circa 1864), 
1 Ch. Ch. 211.— CAN. 

— ho WES V. Her- 
ron (Alta.) (1911), 18 W. L. R. 167.— 

CAN. 

20 7. .] — Caret v. Roots 


(Alta.) (1912), 21 W. L. R. 795 ; 2 
W. W. R. 677 ; 5 D. L. U. 670.— CAN. 

20 vi. .1 — Lawrence v. 

Pringle (B. C.) (1912), 21 W. L. R. 
546 ; 2 W. W. R. 575.— CAN. 

20 vii. .] — A confirmatl(3n 

which only remains in the breast of the 
confirmer. Sc is never communicated 
to the other side, has no binding effect. 
— Bennett v. Newcombe (B. C. ) ( 19 1 3 ), 
24 W. L, 11. 59; 11 D. L. R. 87 — 
CAN. 

20 viii. .) — Allan v. Riopel 

(1913), 26 W. L. H. 248 ; 5 W. W. R. 
712 ; 14 D. L. R. 811 ; 7 Alta. L. R. 
65.— CAN. 

20 ix. .] — Deft., through 

his agent, sent pltf. an offer by mail to 
sell him certain land for $1,800 on 
terms. On the day that he received 
this offer pltf. wired the agent as 
follows ; ‘^Send lowest cosh price. 
Will give $1,600 cash. Wire.” The 
agent replied by wire as follows : 
“ Cannot reduce price.** Pltf. on 
receipt of this wire wrote accepting 
the offer : — Held : the telegram read- 
ing “ Cannot reduce price ** was a 
renewal of the original offer, not merely 
a rejection of pltf. *8 counter-offer, Sc 
pltf. *8 acceptance of it completed the 
contract of sale. — Livingstone v. 
Bvani^[1925] 4 D. L. R. 760 ; [1926] 
3 W. W. R. 453.— CAN, 


q. I*romptitn(lc.] — Kllly 

Holley (Man.) (1912), 22 W. L. R. 
587 ; 8 D. L. R. 176 ; 3 W. W. R. 412. 

— CAN. 

r. Must he in temiH of offer.] — If 

the holder of an option to purebjiso 
land, instead of accepting tnc offer 
himself within the time linn ted, tendors 
another person as purchaser, & asks 
tlio vendor to sign a contract of sale 
to such other person, the vendor is not 
boimd to Hull to such other person. — 
VANDERLIP V. I'KTEliSON (1906), 4 

W. L. R. 403 ; 16 Man. L. R. 341.— 
CAN. 

t. .] — An offer to soil im- 

movable property for a definite pi ice, 
payable in manner to he arranged, 
is not an offer to sell for payment of 
cash agednst transfer ; &, apart from 
the agreement as to the method of 
payment, can only be turned into a 
contract of sale by the acceptance & 
tender of the price. — Greenberg v. 
Waschice, [1911] W. L. D. 1.— S. AF. 


PART I. SECT, 2, SUB-SECT. 2.— B. 

u. Acceptance adding new terms — 
Offer to purchase .] — McIntyre v. Hood 
(1884), 9 S. C. K. 666.— CAN. 

a. .] — Rtan V. Sing 

(1884), 7 O. R. 266.— CAN. 
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a contract in a correspondence & not in one 
particular note or memorandum formally signed, 
the whole of that which has passed between the 
parties must be taken into consideration. Apply- 
ing this rule, though the first two letters of a corre- 
spondence seemed to constitute a complete con- 
tract, the House, upon the whole of what had 
passesd in letters & conversation, came to the 
conclusion that no concluded &; complete contract 
has been established. 

(2) I am disposed rather to look upon the words 
[“ subject to the title being approved by our 
solr.”] as meaning nothing more than a guard 
against it being supposed that the title was to be 
accepted without investigation, as meaning in 
fact the title must be investigated & approved of 
in the usual way, which would be by the solr. of 
the purchaser (Loud Cairns, C.). — Hussey v. 
Horne-Payne (1879), 4 App. Cas. 311 ; 41 L. T. 
1 ; 43 J. P. 814 ; 27 W. R. 585 ; suh nom. Hussey 
V. Payne, 48 L. J. Ch. 846, H. L. 

Annotations: — As to (1) Consd. Williams v. Brisco (1882), 
22 Cli. D. 441. Distd. Wood v. Aylward (1887), 67 L. T. 
64. Apld. Wylson v. Dunn (1887), 34 Gh. D. 569. Conid. 
Tennont v. Welch (1888), 58 L. T. 3G8. Diatd. Bolton 
I'artners v. Lambert (1889), 41 Ch. D. 295. Consd. 
Bellamy v. Dobonham (1890), 45 Ch. D. 481. Apld. 
Bristol, Cardiff & Swansea Aerated Bread Co. v. Magrjrs 
(1890), 44 Ch. 1). 616. Distd. Perry tJ. Sufflelds, [1916] 
2 Gh. 187. Refd. May t?. Thomson (1882), 20 Ch. D. 705 ; 
Mason v. Von Buch (1899), 15 T. L. 11. 430 ; Lever v. 
Koffler, [1901] 1 Ch. 543 ; Bristol Tramways, etc. Carriage 
(^o. V. Fiat Motors, [1910] 2 K. B. 831 ; Brooks v. Knowles 
(1911), 6 B. W. C. C. 15 ; Von Hatzfeldt-Wildcnhurg v. 
Alexander, [1912] 1 Ch. 284 ; Morrell v. Studd 6c Milling- 
ion, [1013] 2 Ch. 648 ; Love & Stewart v. Instono (1917), 
33 T. L. R. 475. As to (2) Distd. Wilcox v. Redhead 
(1880), 49 L. J. Ch. 639. Apld. Ladle v. Addison (1882), 
52 L. J. Ch. 80. Consd. Pago v. Norfolk (1894), 70 L. T. 
781. Apld. Chipportleld v. Carter (1895), 72 L. T. 487. 
Refd. Ilaegerstrand r. Anno Thomas S.S. Co. (1906), 10 
Com, Cas. 67. Generally. Mentd. Bank of New Zealand 
V. Simpson (1900), 69 L. J. P. (D. 22. 

29 , Purchaser requiring restriction 

against carrying on similar business.] — An offer to 
sell property may be withdrawn at any time 
before acceptance, even though a period is stated 
during which the offer is to remain open. 

M., a baker, on May 29, 1889, wrote to G., a 
director of an Aerated Bread co., the following 
letter : — “ I beg to submit to you the following 
conditions for disposal of my business carried on 
at 15 Duke Street, Cardiff. Lease & goodwill, 
£450, lease from Sept. 29, 1888, for fourteen years. 
All fixtures, fittings, utensils, etc., stock-in-trade, 
connected with the premises to bo taken at 
valuation. Yours truly, R.M. This offer to 
hold good for ten days.” On June 1, 1889, G. 
replied : “I accept your offer for shop & lease, etc. 
15 Duke Street, Cardiff. Yours truly, J.G., for 
B., C. & S. Aerated Bread co. Mr. R. M.” M.’s 
solr. then sent G. a formal memorandum of agree- 
ment comprising several terms not expressed in 
the two letters. The co.’s solrs. added a clause 
restricting M. from carrying on a similar business 
within certain limits. A correspondence then 
followed between the solrs. for the co. & for M. 
respecting the terms of the memorandum, & on 
Jime 7, 1889, M.’s solr. wrote withdrawing the 
offer. In an action by the co. against M. for 
specific performance of the contract alleged to be 
constituted by the two original letters ; — Held : 
although those two letters would, if nothing else 
had taken place, have been sufficient evidence of 
a complete agreement, yet the co. had themselves 


shown that the agreement was not complete by 
stipulating afterwards for an important additional 
term, namely, the restriction on M.’s carrying on 
business, which kept the whole matter of purchase 
& sale in a state of negotiation only ; & M. was 
therefore at liberty to put an end to the negotia- 
tions by withdrawing his offer, though within the 
ten days mentioned in his letter. — ^Bristol, Cardiff 
& Swansea Aerated Bread Co. v. Maogs (1890), 
44 Ch. D. 616 ; 59 L. J. Ch. 472 ; 62 L. T. 416 ; 
38 W. R. 393 ; 6 T. L. R. 227. 

Annotations : — Consd. Bellamy v. Debenliam (1890), 45 

Ch. D. 481. Refd. Mason v. Von Buch (1899), 15 T. L. K. 

430 ; Watson v. MoAllum (1902), 87 L. T. 547 ; Morrell 

V. Studd &c Millin^D, [1913] 2 Ch. 648 ; Perry v. Sufflelds, 

[1916] 2 Ch. 187. 

30. Vendor fixing time for completion.] — 

The agent for an intending purchaser of property 
having made an offer for it received in reply a 
letter from the vendor’s agent accepting the offer 
& fixing a time for signing the contract. The 
purchaser’s agent not having attended within the 
time named, the vendor refused to complete : — 
Held : the contract was complete, for the naming 
of a time for signing a contract did not constitute 
a condition of the acceptance. — B ransom v. 
Stannard (1879), 41 L. T. 434 ; 28 W. K. 180. 

31. .] — It is said, however, that the 

agreement is silent as to the date for completion. 
It is the first time I have heard that a contract is 
not complete, so as to satisfy Siat. Frauds, unless 
the date fixed for completion is prescribed. It 
is part of the common haw applicable to cases of 
this kind that the fixing of the date for completion 
is a matter which arises after the title has been 
accepted, or rather after the inquiry as to title. 
Then it is said there is no stipuaiion as to the 
payment of a deposit. Again I say I have never 
heard that there may not be a perfectly good 
contract satisfying the provisons of Stat. Frauds 
although there is no provision for payment by 
instalments. Then it is said that pltf. would have 
liked to have a deposit. I daresay ho would, 
but that is quite a different matter. Mere arrange- 
ments which in the ordinary course of business 
are left to the legal advisers to settle, such as the 
date for completion, are subsequent matters 
which do not prevent the two letters constituting 
a concluded agreement (Cozbns-Hardy, M.R.). — 
Perry v. Supfields, Ltd., [1910] 2 Ch. 187 ; 85 
L. J. Ch. 460 ; 115 L. T. 4 ; 60 Sol. Jo. 494, C. A. 

Annotation : — Refd. Rawlinson v. Ames, [1925] Ch. 96. 

32. Vendor requiring payment of deposit 

& fixing of time for completion — & provision for 
securing purchase-money.] — Although a written 
offer to purchase land limits a definite time for 
acceptance, with a proviso withdrawing the offer 
if not accepted within that time, that time limit 
may nevertheless be extended by a parol agreement 
before it expires, or, if not so extended, the actual 
acceptance though out of time may bo a parol 
agreement be treated as a valid acceptance, & in 
neither case is any memorandum of the parol 
agreement required by Stat. Frauds. — Morrell r, 
Studd & Millington, [1913] 2 Ch. 648 ; 83 L. J. 
Ch. 114 ; 109 L. T. 628 ; 68 Sol. Jo. 12. 

Annotation: — ^Reld. Hartley v. Hymans, [1920 J 3 K. B. 475. 

33. Vendor requiring payment of deposit.] — 

Perry v, Suffields, Ltd., No. 31, ante. 

34. Partial acceptance — Some terms left un- 
settled.] — Pltf.’s agents wrote to deft, negotiating 


Ryan (1909), M. 


.1 — He Cahill 
C. 0. 320.— CAN. 


„ 0* Offer to seUA — Bbien v. 

SWAINSON (1877), 1 L. R. It. 136.— 
1R« 


d. Acceptance must he in terms of 
offer. ] — Richardson v. Ramsay (1912), 
20 W. L. R. 666 ; 1 W. W. R. 1070.— 

CAN. 

0 . .] — Contract for sale of 


land bold not established because the 
alleged acceptance of the offer of sale 
was not an absolute & unqualified 
assent to the terms of the offer. — 
Coulter w. Timliok (Man.), [1919] 2 
W. W. R. 736.— CAN. 
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Sale of Land. 


Sect 2. — Offer mid acceptance : Svh-secL 2, B, 
Sects, 3 4.] 

the sale of the lease of a lodging-house : — “ We 
have much pleasure in forwarding for your 
approval particulars, inclosed were particular's of 
two houses, one 22 Belgrave Road, premium 250 
guineas, rent £80, term about sixteen years, 
certain fixtures & planned furniture at a 
valuation.” Deft, replied “ I have decided on 
taking 22 Belgrave Road, & have spoken to my 
private agent, Mr. C. of, etc., who will arrange 
matters witli you if you will put yourselves in 
communication with him. I leave town this 
afternoon, so if you have occasion to write to 
me please address as before to Cirencester ” : — 
Held : deft.’s reply was not a sufficient acceptance 
of the terms proposed in pltf.’s agent's letter so 
as to constitute a complete binding agreement. — 
Stanley v. Dowdeswell (1874), L. R. 10 C. P. 
102 ; 39 J. P. 393 ; 23 W. R. 389. 


Sect. 3.— CONSENSUS BETWEEN PARTIES. 

See, generally, Contract, Vol. XII., pp. 90-02, 
Nos. 555-565. 

35. General rule.] — (1) An agreement for the 
sale of lands, which shows on the face of it that the 
parties are not agreed as to the terms of the con- 
tract between them, & as to commencement of 
the title, does not express the intention of the 
parties with such certainty that a ct. of equity will 
enforce performance of it. 

(2) Where an offer to sell lands is made by one 
party, & not accepted by the other within two 
months, the party making the offer may withdraw 
it at his discretion. — Rummens v. Robins (1865), 
3 De G. J, <fe Sm. 88 ; 14 L. T. 717 ; 11 Jur. N. S. 
631 ; 13 W. R. 979 ; 40 E. R. 571, L. JJ. 

36. .] — Deft, instructed her solrs. to 

sell her house for £10,000, subject to the con- 
ditions under which she had purchased it, & the 
solrs. employed a house agent to sell the house, 
with directions that the contract of sale was to 
be prepared by them. With a knowledge of these 
circumstances, pltf. offered to purchase the house 
for the sum named. Deft.’s solrs. then wrote 
to the purchaser, informing him, that the draft 
contract was being prepared, & would be forwarded 
to pltf. for approval: — Held: (1) this letter, 
coupled with the previous negotiations, did not 
amount to a complete sale, even if it did, deft.’s 
solrs. had only a limited authority, & she was not 
boimd to complete the contract. 

(2) As soon as the fact is established of the 
final mutual consent of the parties to certain terms, 
& those terms are evidenced by writing duly 
signed, there exist all the materials necessary to 
make a legally binding contract. But if to a 
proposal or offer an assent is given subject to a 
provision as to a contract, then the stipulation 
as to a contract is a term of the assent, & there is 
no agreement independent of that stipulation 
(IfORD Westbuby, C.). — Chinnock V . Ely 
(MAR cmoNEse) (1865), 4 De G. J. & Sm. 638 ; 6 


New Rep. 1 ; 12 L. T. 251 ; 29 J. P. 279; 11 
Jur. N. S. 329 ; 13 W. R. 597 ; 46 E. R. 1066, 

L. C. 

AnnotalUms : — Ab to (1) Bold. Rossdale v. Denny, [1921] 1 

Ch. 57. A8 to (2) Consd. Winn v. Bull (1877), 7 Ch. D. 29. 

Distd. Ro^jsiter v. Miller (1878), 3 App. Cas. 1124. Apld. 

Bertel v. Nevoux (1878), 39 L. T. 257 ; Hawkesworth v. 

Chaffey (1886), 55 L. J. Ch. 335. Reid. Preston v. Luck 

(1884), 27 Ch. D. 497 ; Chill Ingworth v. Escho (1923), 

129 L. T. 808. 

37. .] — Kensington Borough Council v, 

Willett (1905), Times Nov. 16. 

38. — — .] — The ct. will not order the specific 
performance of an agreement for the sale & pur- 
chase of land, the terms of which are ambiguous 
& understood in different senses by the contract- 
ing parties, & where the price to be paid is uncertain 
not only in value but in nature and character. 

Resp. agreed to sell a farm for shares in a 
syndicate formed to “ develop ” a mining pro- 
perty. He declined to carry out the agreement 
on the ground that it was a necessary imi)lication 
of the agreement that the syndicate should be 
equipped with a reasonable working capital. 
The parties were not agi*eed as to wliat would 
constitute such a capital, or as to the meaning of 
the word “ develop ” : — Held : no such implication 
could be imported into the contract, & it was too 
ambiguous to be specifically enforced. — Douglas 
V . Baynes, [1908] A. C. 477 ; 78 L. J. P. 0. 13 ; 
99 L. T. 599 ; 24 T. L. R. 896, P. C. 

39. .] — A contract by a rector for the 

sale of the rectory house & glebe land belonging 
thereto for £4,500 was pleaded as concluded in 
three specified letters. Before this the negotia- 
tions for the sale between the rector & his agent 
Sl the pui’chaser had been conducted at interviews 
& by letters on the footing that 3 acres of the glebe 
land should be reserved for the erection of a new 
rectory, & that certain fixtures should be taken 
by the purchaser. In defence to an action by 
the vendor for specific performance the imrchaser 
pleaded that there was no concluded agreement. 
Sc if there were there was no memorandum of 
it in writing to satisfy Stat. Frauds. Pltf.’s 
counsel waived the reservations in the vendor’s 
favour, & was willing to convey the redtory house 
Sc all the glebe on payment of £4,500 : — Held : 
an agreement such as the vendor now asserted to 
bo subsisting had never been contemplated by the 
parties. Sc was not the subject of the present action, 
which accordingly failed. — Allsopp v. Orchard, 
[1923] 1 Ch. 323 ; 92 L. J. Ch. 257 ; 128 L, T. 
823 ; 67 Sol. Jo. 312. 

See, also, Sect. 8, sub-sect. 1, B. (6), post. 


Sect. 4.— DETERMINATION OF PRICE. 

40, General rule — Price essence of contract.] — 

POPHAM V. Eyre (1774), Lofft, 786 ; 98 E. R. 
919, L. C. 

AnnotaiUm ; — Reid. Davis v. Symouds (1787), 1 Cox, Eq. 
Cas. 402. 

41, .] — ^According to the Roman Sc 

bhe English Law, as administered both in cts. of 
Aw Sc equity, a fixed price is an essential ingredient 


PART I. SECT. 3. 

1. Material difference in mhject- 
'inatier of sale — Land subject to right of 
ivay .] — Where purchaser of a house had 
no knowledgro of a light of way, & the 
agrreement for same ma<lo no mention 
of it : — Held : there was an honest 
mistake, but the parties were never 
ad idem for vendors never intended to 
sell save subject to the right ; the right 
of way made the subject-matter 


materially different, & purchaser had 
the right to refuse to accept something 
other than he thought no was pur- 
chasing & for which the contract called. 
— Fesskuton V, Wilkinson (1914), 
26 O. W. R. 419 ; 6 O. W. N. 347 ; 17 
D. L. R. 808.-^AN. 


g. Misleading advertise^nent at 
sheriff’s sale,] — Reed v. Renton 
(Alta.), [1924] 3 W. W. R. 881.— CAN. 


PART I. SECT. 4. 


40 i. General rule — Price essence of 
contract .] — The price under a contract 
for the sale or purchase of land is an 
essential feature of the contract. — 


Townlby V. City of Vancouver, 
[1924] 3 D. L. R. 948 ; [1924] 3 

W. W. R. 78 ; 34 B. C. R. 201.— CAN. 


h. Necessity for .] — Stow v. Currie 
(1910), 16 O. W. R. 341 ; 21 0. L. R. 
486; 1 O. W. N. 1007.— CAN. 



Part I. — The Contract or Sale. 


17 


in a contract of sale. A contract therefore that 
does not settle the price is valid & complete only 
when & if the party, to whom it is referred, shall 
fix it ; ifc is otherwise totally inoperative. 

The price is of the essence of a contract of sale 
(Grant, M.R.). 

The ct., however, has never gone the length of 
compelling a party to buy or sell the whole 
subject of his agreement at a price that ho has 
never fixed & that was never fixed in any mode, 
to which he has given his consent (Grant, M.R.).- 
Milnes V. Gery (1807), 14 Ves. 400 ; 33 E. R. 574. 

jtnnotations : — Consd. Tillett v. Charing Cross Bridge Co. 
(1859), 26 Bear. 419. Apld. Vickers r. Vickers (1867), 
h. K. 4 Eq. 629. Distd. Richardson v. Sinltli (1870), 5 
Ch. App. 648 ; Refd. Blundell v. Brotlargh (1810). 17 
Vcs. 232 ; Pritchard v. Ovey (1820), 1 Jac. & W 396 ; 
Morgan v. Milman (1853), 3 Do G. M. & G. 24 ; Clark v, 
Westrope (1856), 18 C. B. 765 ; iScott v. Avery (1856), 5 
H. L. Cas. 811 ; Collins v Collins (1858). 26 Bcav. 306 ; 
Loftufl V. Roberts (1902), 18 T. L. R. 532. Mentd. Hart 
V. Hart (1881), 18 Ch. D. 670 ; County Hotel & Wine Co. 
V. L. & N. W. Ry., [1918] 2 K. B. 251. 

42. .] — The price is of the essence 

of a contract of sale : if, therefore, to be fixed by 
arbitrators, & they do not fix it, there is no 
contract ; but tlie ct. determining that an agree- 
ment ought to be executed does not require 
foreign aid to carry the details into execution. — 
Gourlay V. Somerset (Dukp:) (1815), 19 Ves. 
429 ; 34 E. R. 570. 

Annniaiions : — Apld. Morgan v, Milman (1853), 3 De G. M. 
tSc G 24. Refd. Damlcy v. L. C. tz D. Rv. (1805), 3 De 
G. J. & Sm. 24. Mentd. Soutli Wales 113 % v. Wythes 
(1854), 5 De G. M. & G. 880 ; Hart v. Hart (1881), 18 
(’h, D. 670 ; Evershed v. Evershed (1882), 46 L. T. 090. 

43. .] — Douglas v. Baynes, No. 38, 

anie. 

Compare Mistake, Vol, XXXV., pp. 108, 100, 
Nos. 132-140. 

44. Provision for ascertainment of price in 
particular manner — Arbitration — Price not fixed by 
arbitrators.] — Gourlay v. Somerset (Duke), No. 
42, ante, 

45 . ,] — Specific performance 

cannot be decreed of an agreement to sell at a 
price to be fixed by arbitrators, already ai)pointed 
to settle other matters in dispute between the 
parties, where deft., the vendor, had refused to 
execute the arbn. bond, & it was therefore un- 
certain that any award would ever be made. — 
Wn.KS V. Davis (1817), 3 Mer. 507 ; 30 E. R. 195, 
L. C. 


Annotations : — Consd. Agar v. MacUew (1825), 4 L. J. O. S, 
Ch, 16. Apld. Vickers v. Vickers (1867), L. R. 4 Eq. 529, 


46. 


Effect of death of one party .]- 


Specific performance refused under a contract for 
sale at a price, to be fixed by arbitrators within a 
certain time, or if they should not agree to make 
their award ^thin the iime, by an umpire, also 
within a limited time. The construction of the 
contract, requiring the delivery of the award in 
5vriting to each party, being, that, though the 
consequential acts, executing the conveyances, 
etc., might be done by representatives, it was 
with reference to the terms, to be fixed by the 
award, personal to the parties ; one of whom died 
before it. — Blundell v. Brett argh (1810), 17 
Ves 232 ; 34 E. R. 90, L. C. 

.-.Consd. Pritchard v. Ovey (1820), 1 Jac. & W. 

5?^- -rAP}**- Morgan v. Milman (1853), 3 Do G. M. & G. 

^4. Refd, McDougal v. Robertson (1827), 4 Bing. 435 ; 

-Brooke v. Mitchell (1840), 8 Dowl. 392. 


47. - — j — ^ landowner, through 

* land a railway co. proposed to pass, agreed 
m May, 1864, to withdraw his opposition to their 
Pill on the ^rms that the co. would vary the 
course of their line & make certain bridges, works, 
« ^proaches. The co. gave a notice to treat, & 
on Mar. 20, 1867, they went into possession. On 
— ^VOL. XL. 


May 27, a further agreement was come to that the 
CO. should pay £2,250 for purchase -money & 
compensation, & should construct the bridges 
askew according to an agreed plan. The co. con- 
structed the line as agreed upon, but did not 
complete the works, nor pay the purchaR(‘-money, 
nor the interest, though completion of the works 
was demanded in July, 1868, &; payment of 
interest in Dec. 1808. On Feb. 6, 1869, a sub- 
stituted agreement was made between the land- 
owner & the CO., whereby it was agreed that an 
estimate should be made by the co.’s engineer of 
the cost of completing the road, & submitted to 
A., the landowner’s agent, “ for apx)roval ; in 
case of difierence, the amount to be determined 
by B. ” ; the amount, “ when agieed or deter- 
mined,” to be paid to the landowner, “ in discharge 
of all obligations ” as to the road ; A “ tlic 
purchase to be completed forthwith.” In Dec. 
1871, A. died ; & in May, 1872, the co., for the 
I first time, sent in an estimate for the cost of 
completing the road. The purchase had not been 
completed, & neither the purchase-money nor 
any interest had been paid. B. was living : — 
Held : the submission of the estimate to A. for 
approval was of the essence of the agreement of 
Feb. 0, 1869 ; &, inasmuch as by his death the 
agreement was incapable of being performed in 
the manner & form therein specified, the ct. could 
not enforce performance of it. — Firth v . Midland 
Ry. Co. (1875), L. R. 20 Eq. 100 ; 44 L. J. Ch. 
313 ; 32 L. T. 219 ; 23 W. R. 509. 

Anmytafiov — Mentd. County Hotel & Wino Co. v. L. & 

N. W. Ry., [1918] 2 K. B. 251. 

4g, Valuation — Valuation not made — 

Jurisdiction of court to enforce.] — Where there is 
a contract to sell at a valuation by A. B. <& 0. the 
ct. will compel the vendor to poimit the valuation. 
The time of valuation is of the essence of the 
contract, but deft, cannot take advantage of it, 
if he improperly occasion the delay. — M orse v. 
Merest (1821), 6 Madd. 26 ; 50 E. R. 999. 
Annotations • —Distd. Riehnrdpou i% Smith (1870), 5 Ch. App. 

649, II. Refd. Pope v. Duncannon (1838), 9 Sim. 177. 

49. .) — By the terms of 

the agreement the land was to bo valued, & the 
purchase-money was not to be less than £400. 
(??/. ; whether this agreement could be enforced, 
no valuation having been made. — P otts v . Thames 
IIaven, Dock & Ry. Co. (1851), 15 Jur. 1004. 

50. .] — A. & B., being in 

partnership as distillers, camo to an agreement 
whereby B. was to buy out A., it was agreed 
that if B. should, during A.’s life, be desirous of 
retiring, ho should give notice, & A. should then 
have an option of repurchase, on the terms that 
within six months after notice by A., the premises, 
goodwill, stock-in-trade, & all such of the subsisting 
contracts as A. should be willing to take, should 
be valued “ in the usual way ” by two valuers, one 
to bo named by A., the other by B., or by the 
umpire of the two valuers. B. gave notice of his 
intention to retire ; whereupon A. gave notice of 
liis intention to repurchase ; & two valuers were 
appointed ; but after the appointment B, refused 
to allow his valuer to proceed with the valuation : 
— Held : there was no contract between the parties 
which the ct. could specifically enforce. — V ickers 
V. Vickers (1867), L. R. 4 Eq. 529 ; 36 L. J. Ch. 
940. 

Annotations • — Consd. Smith v PeterH (1875), L. R. 20 Eq. 

611 . Refd. KlchardBon v. Smith (1 870), 5 Ch. App. 649, n.; 

Loftus V. Roberts (1902), 18 T. L. R. 632. 

Conclusiveness of valuatlon.]- 
Upon a contract for the sale of a farm it was, by a 
letter signed by both parties, referred to a valuer 
to ascertain certify the amount of the following 
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Sect, 4. — Determination of price. Sects, 5, 6 cfe 7 : 

Sub-sect , 1.] 

pai’ticulars : “ (1) the seed wheat <S6 vetches sown 
on tlie several fields of A/s late farm at B. previous 
to Dec. 25, 1847, the day possession was given to 
the purchaser ; (2 ) the labour of ploughing & 

sowing the same ; (3) the quantity <fe cost price, at 
the kiln, of the lime carried on the said farm since 
IVlichaelmas, 1847, but not the cost of carriage ; 
(4) the value of the hay left on the farm at Christ- 
mas, 1847. All the above are to be paid for by 
Mr. B. We mutually agree to abide by your 
valuation.” The valuer luiving allowed a certain 
sum for 3 ploughings of a portion of the land, a 
certain other sum for lime, & a certain other sum 
for “ working out & burning stroyle,” the ct. 
declined to interfere. — B hanscomue v. Bowcliffe 
(1848), 0 C. B. 523 ; 18 L. J. O. P. 38 : 13G E. R. 
1353. 

62. By umpires — Effect of under-valua- 

tlon by umpires.] — Specific pcrfoimance will not 
be decreed of an agreement to sell certain property 
at a price to be settled by two persons who are 
named, if the ct. secs reason to believe that the 
price, subsequently fixed by these i>ersons, is 
considerably below the real value of the property. 
— Pakken V. WniTUY, Whitby v. Paiiken (1823), 
Turn. & B. 300 ; 37 K. B. 1142. 
yinnoiationh : — Reid. Bower v Cooper (1843), 2 Tlaro, 408. 

Meutd. Handley Isc Jonew v. Edwards (lb38), 1 Curt. 722. 

53 , — Specific perfonnance of 

/in agre(‘m(‘nt to purchase at a price to be fixed by 
third persons named in the contract, decreed, 
though price thus fixed was inadequate, there 
being no evidence that the valuation was unfair. — 
Wekkes V, Galiaud (1809), 21 L. T. 055 ; 18 
W. B. 331. 

54 , Non-ascertainment in manner speci- 

fied — Jurisdiction of court to order ascertainment 
in other manner.] — Whore on a sale of property 
the parties having stipulated that the price shall 
be ascertained in a particular way & it is not so 
ascertained the ct. cannot, in the absence of 
special circumstances, interfere to aid the carrying 
out of the contract by having the price ascertained 
in some different mode.- Morgan v. Milman 
(1853), 3 1)0 G. M. & G. 24 ; 22 L. ,T. Ch. 897 ; 20 
L. T. O. S. 285 ; 17 Jur. 193 ; 1 W. R. J31 ; 43 
K. R. 10, ].. C. & L. J.T. 

Annotations : — Consd. Haynos v. Haynos (18G1), 1 Brew. & 

Kin, 42C. Refd. Jie Dykes’ Estate (1809), 17 W. K. C58. 

Mentd. Johnson v. Brogge, [1901] 1 Ch. 28. 

Inclusion of price in memorandum or note.] — 

See Sect. 8, sub-sect. 4, B. (c). 


Sect. 5. -AGREEMENT CONTEMPLATING EXE- 
CUTION OF MORE FORMAL DOCUMENT. 

See Contract, Yo). XII., pp. 83-89, Nos. 490- 
646 ; Landlord & Tenant, VoI. XXX., pp, 372, 
373, Nos. 302-371. ^ 


Sect. 6.— CONTRACT CONTAINED IN SERIES 
OF LETTERS. 

See Contract, Vol. XII., pp. 70-82, Nos. 471- 
489. 


Sect. 7.— THE STATUTE OF FRAUDS— LAW OF 
PROPERTY ACTS. 

Sub-sect. 1. — What is Ii^terbst in Land, 

See, now, Iaw of Property Act, 1925 (c. 20), s. 40 . 

65. Agreement to share purchase.] — A. & B. 
being severally in treaty to purchase a house & 
toft of land of 8. they agree by parol, that A. shall 
desist, & that B. shall purchase, & let A. have 
part of the ground, wliich he wanted, at a propor- 
tionable price. B. purchases, & refuses to perform 
the agi'eement. This agreement is within the pro- 
vision of Stat. Frauds. — Lamas v, Bayly (1708), 2 
Vem. 627 ; 1 Eq. Cas. Abr. 22 ; 23 E. R. 1011, 
L. C. 

Annotation .—Refd. Maddlson v. Aldereon (1883), 8 App. Ca‘^. 

467. 

66. S. P. Anon. (1709), 2 Eq. Cas. Abr. 45 ; 
22 E. R. 40, h. 0. 

57. Sale of mortgaged estate — After fore- 
closure decree.] — Bill to carry into execution on a 
parol agreement between soli's., that there should 
1)0 a decree of foreclosure, that the estate should 
be sold, the mtg(‘e. paid her principal & interest, 
& the remainder to the migor., dismissed at the 
Rolls, as witliin Stat. Frauds, on appeal evidence 
of the agreement read dc bene esae, but the decree 
affinmed. — Cox v, Peele (1788), 2 Bro, C. C. 334 ; 
29 E. R. 180, L. 0. 

68. Agreement by tenant for payment to 
landlord — For consent to assignment of lease.] — 

A tenant having agreed with his landlady, that if 
she would accept another for her tenant in his 
place, he being restrained from assigning the lease 
without her consent, he would pay her £40 out of 
£100 which he was to receive for the good will, if 
her consent were obtained ; & having received the 
£100 from the new tenant, who was cognisant of 
this agreement ; is liable to the landl^y in an 
action for money had & received for her use ; the 
consideration being executed, & therefore the 
case being taken out of Stat. Frauds, as a contract 
lor an interest in land. — Griffith v. Young (1810), 
12 East, 613 : 104 E. R. 201. 

Annotations : — Apld Groon v. Saddingrton (1857), 7 E. & B 

503. Refd. Cooking v. Ward (1845), 1 C. B. 858. Mentd. 

Cheshire v. Vaughan, [1920] 3 K. B. 240. 

59. Contract for profits of living.] — Wliere a 
bcneficcd clergyman enters into an agreement to 
permit the profits of his living to be received by a 
third person for the purpose of the surplus, after 
payment of a competent stipend to a curate to 
servo the church, being applied in liquidation of 
liis debts : — Held : an agreement of the above 
description, signed by the creditors only, & not 
by the debtor, or by any person thereunto by him 


PART I. SECT. 7, SUB-SECT. 1. 

k. Milling innhtr A' iimher UmUs.]-~ 
Allen 6c Sons r. Kirk, 11927 J S. Ii. Q. 

85.— AUS. 

l. .] — A contract for an in- 

lerest in a limber limit is a contract 
for an interest In land withm Stat. 
Frauds. — HoKn'’LER v. Irwin (1903), 
25 C. L. T. 32; 2 0. B. 714: 4 
O. W. B. 172.— CAN. 

— McNeill v. Haines 
(188.9), 13 1>. n. IJ5.— CAN. 

n. .] — Aa a general rule a 

contract for the sale of standing timber 
which is not to he aerored imme- 
diatelyia a sale of an interest in land. — / 


Handy v. Cabbt’thkrs (1893), 25 
O. K. 279.— CAN. 

o. Agreement to clear land.] — An 
agreement to enter upon & clear land, 
6c take the wood after it is cut down 
m payment of the labour, is not for 
an mtorcst in lands within Stat. Frauds. 
—Hamilton v. McDonell (1838), 5 
O. 8. 720.— CAN. 

p. Devisee* s contingent interest in 
real estate.] — Semble : the pmrehaso of 
a devisee’s contingent Interest in real 
estate Is within the Stat. Frauds. — 
McDiarmii) V, McDiarmid (1802), 9 

Or-- 

Q. Dight of enlru.l — Toronto (Bp.) 


V. Cantwell (1862), 12 C. P. 607. — 
CAN. 

r. AgreAnnent to give ‘mortgages .] — 
Johnstone v. Cowan (1865), 25 

U. C. B. 470.— CAN. 

t. .) — Thompson v. Yockney 

(Man.) (1912), 22 W. L. R. 863; 8 
D. L. R. 776 ; 3 W. W, R. 591.— CAN. 

a. Building resting on stone pillars,] 
— Action to recover the price of a 
certain building, plea that the contract 
of sale was not in writing signed by 
the deft. Pltf. gave in evidence that 
the building in question was erected 
on land to which neither of the parties 
claimed title, & that It rested on stone 
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lawfully authorised, does not amount to such a 
substitution of a new agreement in the place of 
tlie old contract as to operate as a bar to an action 
at the suit of a creditor who has signed it, it being 
a contract “ for an interest in or concerning lands, 
tenements, or hereditaments,” within Stat. Frauds. 
— Alchin V. Hopkins (1834), 1 Bing. N. C. 99 ; 

4 Moo. & S. 615 ; 3 L. J. 0. P. 272 ; 131 F. K. 
1055. 

jnnotaiions : — ^Refd. Lory? w. Storle (1849), 13 Jur. 227 ; 

McManus v. Cooke (1887), 36 Ch. D. GSl. Meotd. 

Hawkins v. Gatlieroole (1855), C Do G. M. & G. 1. 

60. Sale of business premises & stock.] — In 

consideration that A., who was in the possession & 
occupation of premises wherein he carried on the 
business of a milk m an would yield up the posses- 
sion & occupation of the premises to B., & permit 
liirn thenceforth to occupy the same, &; would 
iissign over to B. all his property in the stock & 
plant, & deliver the same to B., the latter promised 
to pay A. a certain sum : — Held : this was a i 
contract for an interest in or concerning lands I 
within Stat. Frauds, s. 4 . — Smabt v, Haiidinq 
( 1855), 15 C. B. 052 ; 3 C. L. R. 351 ; 24 L. J. C. P. 
76 ; 1 Jur. N. S. 311 ; 3 W. R. 245 ; 139 E. R. 581. 
.Innotation : — Refd. Lavery v. Turley (1860), 6 II. & N. 239. 

61. Sale of benefit of licence to use premises 
as slaughterhouse.] — Pltf. & deft, agreed by word 
of mouth that pltf. should pay £37 for the interest 

f deft, in premises occupied by him as a slaughter- 
house for the fixtur()S ; deft, to return £10 if | 
pltf. w'ere refused a licence to use the premises as 
a slaughterhouse. The* pi‘emis(‘s & lixtures were 
transferred to pltf. deft, received the £37. 
Subsequently this action was brought to recover 
£10 on an allegation that the licence to use the 
premises had been refused to pltf. A non-suit 
was directed on the ground that the contract was 
for an interest in land & was void under Stat. 
Frauds, s. 3 ; — Held : the contract being executed 
as far as regarded the land, & the promise sued on 
relating wholly to money, pltf. might recover, 
though the contract was not in writing. — Green 
V. Haddington (1857), 7 E. & B. 503 ; 29 L. T. 
O. S. 144 ; 3 Jur. N. 8. 717 ; 5 W. R. 593 ; 119 
E. R. 1333. 

Annotations : — ^Expld. Hodgson v. Johnson (1858), E. B. & E. 

685. Refd. Llndlcy r. Lacey (1864), 13 W. 11. 80. Mentd. 

►Shadwellv. 8hadwell (1860), 9 W. U. 163. 

62. Sale of benefit of mortgage on land.] — 

Comrs. for a local improvement were incorporated 
by Act of Parliament, empowered to borrow 
money on mtge. of the lands or funds acquired by 
them by virtue of the Acts or on bond. By a 
subsequent Act, which provided a form of bond, 
it was recited “ that the comrs. had pursuant to a 
power in that behalf contained in one of their 
Acts, executed an indenture dated May 26, 1852, 
for securing the performance of the condition of 
certain bonds granted pursuant to a deed of 
settlement of oven date therewith & therein re- 
ferred to.” The form of bond given by the Act 


contained the following provisos : Provided 
always that the lands, tenements, money, pro- 
perty & effects of the eomrs. accpiired A to be 
acquired under or for the piu’poses of the Acts, 
or any of them shall alone be answerable^ to pay &; 
satisfy the principal sum & interest secured by 
the above written bond, & that no comr. or other 
person shall in any case be personally liable to 
pay the same principal & interest, or any part, 
thereof ; provided also, that the above written 
bond is granted by the comrs. to the intent that 
it may be entitled to the benefit of an indenture 
of mtge. dated May 2(5, 1852, executed by the 
comrs. under the authority of the above mentioned 
Acts, & may be subject to the powers <Sc provisions 
of an indenture of settlement of the same dattj 
referred to in the indenture of mortgage : —Held : 
these bonds conferred upon the holder an intc^rest 
in land within Htat. JVauds, s. 4. — TopriN v, 
Lomas (1855), 16 C. B. 115 ; 24 L. J. O. P. 114 ; 

I 25 L. T. O. S. 129 ; 3 W. R. 416 ; 139 E. R. 711. 
Annotations : — Distd. Powell t\ Jessop (1856), 18 O. B. 336. 

Apld. Driver w. Bioad, [1893J 1 Q. B. 539. 

63. Agreement to procure transfer or sale of 

lease.] — Pltf., being desirous of obtaining a trans- 
fer of the lease of a public-house from deft., wht> 
was a i>ublic-house broker, signed an agreement 
in the following terms : ” Mr. H. (pltf.) now 

informs me ho is in possession of £60 cash, A such 
being the cas(‘, I hereby agn'O to get the h'ase 

I everything, for such sum of £60 cash.” Deft, had 
no interest in the i)ublic-house himself : — Held : 
the contract requiivd to be in writing under Stat. 
Frauds, s. 4. — Horsey v. Graham (1869), L. R. 5 
C. P. 9 ; 39 L. J. (\ P. 58 ; 21 L. T. 530 ; 18 
W. R. 141. 

64. Agreement for use of dock.] — I lefts., n 
municipal corpn., were possessed of a dock of 
wliich they allowed the use to ships needing 
repairs, under certain printed regulations. Pltf. 
entered into a parol agreement with defts. for th(i 
use of the dock, upon the terms of such regulations. 
By these regulations it was provided that tlio dock 
should be ” let ” to parties requiring the same for 
the repair of vessels at such rates as the council 
of the borough should from time to time sanction, 
& that v(‘S8els entered in a book kept by the 
borough treasurer should be allowed to tmter tiie 
dock, as far as possible, according to the order of 
entry in the book. The regulations contained 
provisions that defts. should be entith'd to detain 
the vessel in the dock until the dockage was paid, 
that the corpn. foreman should open & shut the 
dock gates, 6o various other provisions tending to 
show that defts. intended to retain possession of 
& control over the dock while in use by vessels. 
Defts. did not admit pltf.’s vessel into the dock in 
her turn. In an action for breach of contract by 
pltf. against defts. : — Held : the contract was not 
for an interest in land within Stat. Frauds, s. 4, 
<fc therefore need not be in writing. — Wells v. 


plllain, which pltf. built i—IIeM : in 
sufllciont to ^ve the building the lega 
character of a chattel, & therefore the 
contract waa void under the thlrci 
clause of Stat. Frauds. Had pltf 
showed that the building rested on thi 
Pinal'S solely by its own weight, with 
out being affixed to the pillars oi 
connected with the soil, the case woulc 
still have been within Stat. Frauds 
s. 4. — McKenzie v. McDonald (1869) 
3 N. S. R. (2 G. & O.) 11.— CAN. 

b. Agreement to relinquish interest ii 
land.] — Murdoch v. Currell (1893; 
25 N. S. R. (13 R. & G.) 293.— CAN. 

c. Timber licence — Assignment of. 
--Lauohlan V. Prescott (1897), 
N. B. Eq. Rep. 406.— CAN. 


d. .] — A sale of 

under licenses to cut timber on Crown 
lands is a contract for the sale of an 
inL'rest in land. — Vaughan-Rhyh r. 
Laidlaw (1911), 44 B. C. R. 458.— 
CAN. 

6. AgreemerU to hid in at 

auction .] — An agreement under which 
a Crown land lumber licence weis bid 
in at public sale at the up -sot price by 
deft., in whose name the licence waa 
issued, for pltf., who had paid to deft, 
the up -sot price previous to the sale, 
does not relate to an Interest In land 
within Stat. Frauds. — McGregor v. 
Alexander (1899), 2 N. B. Kq. Rep. 
54.~<!AN. 

f. .1- An Interest In a special 


timber licence Issued under Land 
Act, of B. C. is an Interest In lands. 
V. Cl Alt y (1910), 15 

B. C. R. 9.— CAN. 

g. Crop of wild hay .] — SuARPB v. 
DiTNDvs (1911), 21 Man. L. II. 191. — 
CAN. 


h. Agreement for sale or mort- 
gage.] -An agroeinont for sale or a 
mtge. registered or unregistered creates 
an interest in land. — SEmfiR v. The 
KEO iarRAR (1014), 30 \V. L. R. 256 ; 
7 W. W. R. 901 : 20 D. L. R. 106.— 
CAN. 


k. Whether money derived from sale 
of lafid. ]— Leslie v. Stevenson (1915), 
9 O. W. N. 82 ; 34 O. L, R. 473. — CAN. 
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Sed. n.—The Statute of Frauds— Law of Froperty 
Ads ; Svh-seds. 1 , 2 <fc 3. Sed. 8 : Svh-sede. 
T «&2.1 

Kingston-upon-Uui.t. Coupn. (1875), L. K. 10 
C. P. 402 ; 44 L. J. C. P. 2.57 ; 32 L. T. 015 ; 23 
W. R. 602. 

Artnoiationa : — Distd. Webber v. Lee (1882), 9 O. B. D. 315. 

Refd. Kerriflon v. Smith, (1897] 2 Q. B. 445. Mentd. 

Bourne & Hollingsworth v. Marylebone B. C. (1908), 

72 J. P. 129. 

66. Sale of fixtures.] — The tenant of pn'mises 
having become bkpt., the trustee sold tlie tenant’s 
fixtures on the premises to pltf., & he sold them to 
deft., the landlord. There was no agreement in 
writing, & the value of the fixtures was above 
£10. An action having been brought for the 
price : — Held : the sale was not vnthin Stat. 
Frauds, s. 4, as the sale of an interest in land, nor 
within 8. 17 as the sale of goods <te chattels ; & 
the action was therefore maintainable. — Lke v. 
Gaskell (1870), 1 Q. B. D. 700 ; 45 1.. J. Q. B. 
540 ; 34 L. T. 750 ; 40 J. P. 725 ; 2t W. B. 824. 
Annotations : — Consd. Underwood v. Bnrgh Castle Brick & 

Cement Syndicate. [1922] 1 K. B. 123. Reid. Jaivia v. 

Jarvis (1893), 03 L. J. Ch. 10; Thomos v. Jennings 

(1896), CO L. J. Q. B. 5. Mentd. Pr Allen, [1907] 1 C’h. 575. 

66. .] — Machinery affixed to a building 

is land within Stat. Frauds. — J ab vis v. Jarvis 
( 1893), 03 L. J. Oh. 10 ; 09 L. T. 412 ; 9 T. L. B. 
031 ; 37 Sol. .lo. 702 ; 1 Mans. 199 ; 8 B. 301. 

67. ,] — Such a contract cannot be pro- 
perly described as a contract for th(‘ sale of goods 
or chattels within Stat. Frauds, s. 17 ; nor could 
it be correctly desciibed as “ a contract or sale 
of an interest concerning lands,” within the 
meaning of sect. 4 of that statute ; for tenant’s 
removable fixtures while annexed to the freehold 
are not goods <Sr chattels, tSc the riglit to sever & 
remove them from tlie freehold io wliicli they are 
attached, does not give the tt‘nant an interest in 
the frocliold itself (Hankins, J.). — Thomas v. 
Jennings (1899), 00 J^. J. Q. B. 5 ; 75 L. T. 274 ; 
45 W. ]?. 93 ; 12 T. L. K. 037 ; 40 Sol. Jo. 731. 

68. Agreement to charge rent — In considera- 
tion of loan.] — A customer, in July, borrowed 
£200 from his bankers upon the t(*rms of a verbal 
agreement that the loan should be repaid out of 
the rent of a farm which would become due to 
liim at Mieliaedmas. The money was advanced 
by the bank(u\s, tlie customer then gave them a 
letter addressed by him to the tenant of the farm, 
by wliich lie autliorised & requested tlie tenant, 
when liis Michaelmas r(‘nt became due, to pay 
£200 to the banlvcrs. The letter contained no 
reference to tlic loan, & did not show that any 
consideration had been given for the autliority. 
The bankers sent the letter to tlie tenant. The 
customer was adjudicated a bk])t. upon an act of 
bkpey. committed in Aug. ; — Held : as the rent 
was an interest in land, the agreement was one 
which, by Stat. Frauds, s. 4, could not be proved 
by parol evidence, 6^ tlierefore the letter could 
alone be looked at. 

The real arrangement between bkpt. & the 
bankers was a verbal one, lie agreeing, in con- 
sideration of an advance by them, to charge in 
their favour rent which was not then due. That 
is a contract charging an interest in land, & Stat. 


Frauds prevents us from receiving parol evidence 
to show what the verbal arrangement was ( Jessel, 
— jfe Whitting, Bx p. Hall (1879), 10 
Ph. D. 015 ; 48 L. J. Bey. 79 ; 40 L. T. 179 ; 27 
W. R. 385, C. A. ^ 

Annotations ;--Apld. Mounsey v. Rankin (1885), Cal^ 

496. Refd. McManus v. Cooke (1887), 35 Ch. D. 681. 
Mentd. Greenway v. Atkinson (1881), 29 W. R. 5C0 ; 
Percival v. Dunn (1885), 29 Ch. D. 128 ; Brandts v. 
Dunlop Rubber Co., [1904] 1 K. B. 387, 

69. Option to purchase — Must be made in 
writing.] — Tn a conveyance of a plot of land, 
reserving the min(‘s under it to the vendor, there 
was a covenant by the vendor with the purchaser 
that, in case the vendor, liis heirs or assigns, 
should at any time thereafter sell, or agree to sell, 
to any person the mines under the same adjoining 
lands belonging to him, he, Ids heirs or assigns, 
would at the sam(' time offer to the purchaser of the 
plot of land, his heirs or assigns, the mines under 
that plot, & give him & them the refusal of the 
same for one montli from the time such offer 
should be made, at the same price per acre as the 
vendor, Ids heirs or assigns, should liave agreed 
to sell the adjoining mines ; if the purchaser, 
his heirs or assigns, should accept such offer, & 
within such month agree to purehase the mines 
so offered, at the price at which they sliould be 
offered, the vendor, his heirs or assigns, should 
convey the same to the purchaser, his lieirs or 
assigns : — Held : it was necessary tliat th(‘ offer 
should be made in writing, ik> consequently tin* 
non -acre] )tance within a month of a 7)arol offer 
made by tlie devisees of the vendor did noi 
deprive the assigns of the purchaser of tlieir riglits 
under tlie covenant. — Birmingham (’anal (’o. v. 
Cartwright (1879), 11 C^h. D. 421 ; 48 L. J. Ch. 
552 ; 40 L. T. 784 ; 27 W. B. 597. 

Annotations Mentd. lie Bliprht, Bliprht r. HaTtnoll (1881), 
45 L. T. 524 ; L. & 8. W. K>. v. Gomiii (1882), 20 Ch. D. 
562. 


70. Grant of right of shooting.] — A grant of a 
right to shoot over land & to take away a part of 
the game killed is a grant of an interest in land <te 
within Stat. l^auds. — Webber i\ Lee (1882), 9 
Q. B. D. 315 ; 51 L. .1. Q. B. 485 ; 47 L. T. 215 ; 
47 J. P. 4 ; 30 W. R. 800, C. A. 

Annotation: — ^Refd. R. v, Siurey County Court JudKC, 

[1910] 2 K. B. 410. 

71. Sale of building materials.] — A contract 
for the sale of “ tlie building materials ” of a 
house, with a condition that all materials were to 
be taken down <fe cleared off tlie ground within 
two months, “ after which dat(‘ any materials then 
not cleared will be deemed a trespass A: become 
forfeited, & the purchaser’s riglit of acc(‘ss to the 
ground shall absolutely cease,” is a contract lor 
the sale of an interest in or concerning land within 
Stat. Frauds, s. 4, & accordingly, from the absence 
of any sufficient description in the contract of the 
vendor, avoided.— Lavery v, Pursell (1888), 39 
Ch. D. 508 ; 57 L. J. Ch. 570 ; 58 L. T. 840 ; 37 
W. K. 103 ; 4 T. L. R. 353. 

Annotation : — ^Retd. Jarvis v. Jarvis (1893), 63 L. J. Ch. 10. 

72. Partnership in land — Assignment of 
partnership share.] — (1) G., S. & B. were partners 
in trade under the firm of “ G,, S., & B.” & the 
partnership assets comprised leaseholds. S. <fe B. 
agreed with G. to retire from the business & to 


l. Sale of mill tf’ machinery .] — Mc- 
Pherson V. United States Fidelity 
& Guarantee Co., McGuire v. Mc- 
Pherson (1915), 33 O. L. R. 524. — 

CAN. 

m. Assignment hy vendor of sum 
out of moneys owing under agreement of 
sale — Assignment also of agreement S 
land — Whether ossignTnent creates an 
interest in land sujjfieient lo support 


caveat.] — Drewry v. Ck)wiE (Sask.), 
[1919J 2 W. W. R. 388.-— CAN. 

n. Advertisement or application for 
timber lease.] — An advertisement or 
application for a timber lease confers 
no interest in the land on appet. — 
CiARK V. Miluoan, [1920] 1 W, W. R. 
1044.— CAN. 

o. Agreement to cut hay.] — An agrree- 
ment by the owner of land giving 


the light to another to cut the hay 
^\bloh is to grow thereon is the sale of 
an interest in land. — Kirk r. Ford 
(Sask.), [1920] 3 W. W. R. 91 ; 53 
D. L. R. 644.— CAN. 

p. Independent contract relating to 
previous purchase of land — Not in 
itself concerning land.] — Where an 
agreement for the purchase of lands is 
followed hy an independent contract 
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assign their respective shares to him, & B. signed 
& gave to Gr. the following memorandum : “ Rough 
draft. Memorandum from G., S., & B. This is to 
record that in consideration of G. or his exors. 
paying B., or his assigns the sum of £100 on Jan. 1, 
1890, & the sum of £100 on every Jan. 1 for the 
nine succeeding years, B. agrees to withdraw from 
the firm of G., S. & B.’* The parties intended that 
a more formal document should be prepared & 
signed by them respectively. 

In an action by G. to enforce specific perfonn- 
ance of the above agreement ; — Held : although a 
jiartnership in land may be proved by parol evi- 
denc(‘, yet an agreement by one of the partners to 
retire & to assign his share in the partnership 
assets, is an agreement to assign an interest in 
land & must be evidenced by a sufficient memo- 
randum within Stat. Frauds. 

(2) It is an entirely ditterent thing to say that 
iK'cause the agreement is silent as regards the time, 
which the parties have not thought fit expressly 
to memtion, yet the time shall be regarded as such 
an essential term that the contract is not good 
without its being mentioned (Kekewicii, J.). — 
Gray v, Smith (1889), 43 Ch. D. 208 ; 58 Jj. J. Ch. 
803 ; ()1 L. T. 481 ; affd., 43 Ch. D. 217, C. A. 
Aniwtatwns : — Reid. Jennings v. Jennings, [1808] 1 Ch. 378 ; 
He Do Nicols. De Nicola v. Curlier, [10001 2 C‘h. 410. 
Mentd. Thmno v. Hhove (1800), 45 Cli. D. 577 ; liiirchell 
V. Wilde, [1000] 1 Ch. 551. 

.J — Sec, also, Contract, Vol. XII., p. 1 19, 

Nos. 770, 771 ; Partnership, Vol. XXXVI., 
pp. 340, 347, Nos. 237-241. 

73. Sale of slag on land.] — In a counterclaim 
by purchasers against a vendor it appeared that 
the vendor was the lessee of certain land part of 
which was composed of slag & cinders. On adjoin- 
ing lands occupied by other persons were two 
disused cinder tips. The vendor had obtained 
from these persons licences to remove from the 
tiijs slag & cinders adhering to forming part of 
their lands. He then agreed with the purchasers 
to sell to them all the slag on the demised premises 
from tlie tips on the lands adjoining, or so much 
thereof as the purchasers should desire to remove, 
A for tliat purpose to give the purchasers access 
to the demised premises 6c the cinder tips on the 
adjoining lands. After certain slag had been 
removed by the purchasers & sold at a profit the 
lessor A licencors of the vendor inGuvened 6c 
prevented the further removal of slag by the imr- 
chasers. 

The purchasers sued for damages for the vendor’s 
default in delivering or giving access to the slag 
sold : — Held : the agreement was a contract to 
grant an interest in land, A, as the vendor’s failure 
to perform his contract was due solely to a defect 
in his title, the purchasers coidd not recover any 
damages for the loss of their bargain. — Morgan 
Russelt. & Sons, [1909j 1 K. B. 357 ; 78 
B. J. K. B. 187 ; 100 L. T. 118 ; 25 T. L. R. 120 ; 

33 Sol. Jo. 136, I). 0. 

Growing crops.] — See Agriculture, No. II., 
pp. 52-55, Nos. 280-298. 

Contracts partly within Statute of Frauds.] — 
Sec Contract, Vol. XII., pp. 125, 126, Nos. 832- , 
837. » 1 F » » I 

Assignment of leases.] — Sec Lanuloild 6c. Ten- 
ant, Vol. XXXI., pp. 393-395, Nos. 5402-5416. 

Sale of mines.]— Mines, Vol. XXXIV., p. 
958, Nos. 576-579. 

Sale of shares.] —-SY'c Companies, Vol. IX., pp. 


225, 349, Nos. 1436-1438; 2205-2207; Vol. X., 
pp. 1102, 1103, Nos. 7736-7738. 

Sale of debentures.]— Companies, Vol. X., 
p. 771, No. 4826. 

Agreement between husband & wife — Purchase 
of lease by husband at wife’s request.] — See Hus- 
band & Wife, Vol. XXVII., p. 211, No. 1827. 
Indemnification of husband against rent.] — 

See Husband & Wife, Vol. XXVII., p. 211, No. 
1828. 

Agreement to take lodgings.] — Sec Landlord 6i 
Tenant, Vol. XXX., p. 517, Nos. 1720-1723. 

Sale by auction.] — See Auction & Auctioneers, 
Vol. III., p. 7, Nos. 45, 46. 

Advowson.] — See Ecclesiastical I^aw, Vol. 
XIX., p. 370, No. 1893. 

Submission to arbitration.] — See AitBiTRATioN, 
Vol. II., pp. 314, Nos. 15, 16. 

Advancement of money on security of land.] — 
See Mortgage, Vol. XXXV., p. 250, No. 93. 

Conveyance of equity of redemption.] — Sec 
Mortgage, Vol. XXXV., p. 359, No. 1022. 


Sub-sect. 2.— Cc>ntka( ts I’artly within 
Statute. 

Sec Contrac'J’, Vol. XII., pp. 125-128, Nos. 
829-851. 


SuB-sE(T. 3. — J’liE Memorandum or Note. 
Sec Sect. 8, post. 


Sk( T. 8.— THE MEMORANDUM OR NOTE. 

Sub-sect. 1. — In General. 

74. Must be connected with agreement.] — A 

particular writing for thii purchase of an estate, 
no writing within Stat. JGauds, unless tlie party 
purchased by it, or that it was shown him at the 
time of purchase' ; so that if that contains more 
than the words of the conveyance will in strict- 
ness carry, the purchaser cannot comp(4 a specific 
execution of the residue on tlie particular. — Gass 
V, Waterhouse (1691), Free. Gh. 29; 21 E. R. 
15. 

Annotation:- Consd. Cradilofk i\ Hunt, [1923] 2 C’h. 13G. 

75. Time for making — Whether before agree- 
ment concluded.] — The memorandum or note of 
an agreement requii’cd by Stat. Frauds, s. d , must 
be a memorandum of an agreement complete at 
the time the memorandum is made. A l(‘tt(‘i‘ 
from an alleged i)urchaser inclosing 6c referring to 
a draft conveyance in which it was recited that 
he had agreed to purchase land, held not to be a 
memorandum of a completed agieement. — Mon- 
day V. Ahprey (1880), 13 Gh. H. 855 ; 49 L. J. Gh. 
216 ; 42 L. T. 143 ; 38 W. R. 347. 

.] — See, qcncrally, Contract, Vol. XII., pp. 

129, 130, Nos. 857-866. 


Sub-sect. 2. -To Whom Given. 

Ncc, generally n Contract, Vol. XII., i)p. 130, 
131, Nos. 867-873. 

76. To third party —Agent of party.]— Smith 
V, Watson (1719), Bunb. 55 ; 1 15 E. R. 593. 
AnnotcUion : — Refd. Gibson v. Hollaiid (1865), L. P. 1 
C. P. L 


i^duting to that purchase, jet nt>t in 
itBolf coiiceriiing: the lauds, au agree - 
Blent lu waiting, under Stat. Frauds, 
fc>* 4, Is not nooossarj' to bind the parties 


to the contract. — S cotp v. Andeusov 
(1857), 30 L. T. O. S. 204.— IR. 

Agreemeni to surrender lease of 


land— Conditional on hmiu allowed to 
kcr/j nutter uiIh of house iherum.] — 
RONAYNK V. SHRKKAUD (1877), 1. 11. 

11 C. L. 146.— IR. 
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Sect. 8. — The memorandum or note : Siib-sects. 2 <S: 
3, A. (fe B. {a) <fc (fo)0 

77. Solicitor.] — Goodwin v. Field- 

ing, No. 79, post 

78. Mortgagee of premises to be sold,] — 

Seagood V, Meale & Leonard, No. 205, jwst 


Sub-sect. 3. — Form of. 

A. In Gencrat 

See, generally, Contract, Vol. XII , pi), 131-130, 
Nos. 874-915. 

Writing.] — See Law of Property Act, 1925 
(c. 20), s. 40. 

79. Letter.] — The cxirix. of a lessee agreed to 
sell to A. the residue of h(‘r term, except a day, 
& the fixtures on the premises for £400. This 
agreement was entered into by the extrix. without 
advice & there was no written memorandum of it 
except a letter written by the extrix. to her o\vn 
solr. a few hours afteiwards. 

Qu . : whether the letter to the solr. w’as a 
sufiicient memorandum in writing within Stat. 
Frauds. —G oodwin v. Fielding (1853), 4 l)e 
G. M. A G. 90 ; 1 W. K. 343 ; 43 E. K. 441, L. ,TJ . 

80. .] — A. entered into a treaty with 

B.’s agent for the purchase of leasehold ju'emiscs, 
fixtures & furniture, <fc, in going over the premises, 
pointed out the articles of furnitm’e which he would 
take at a valuation, of which the agent made a 
list. No agreement was executed or signed, but 
in the letter which passed between A. & the agent, 
A. consented to take the lease, & added, “ the other 
articles which you included in your list, I will also 
take at a valuation ” : — Held : this was a sufiicient 
note in writing, signed by the party, to take the 
case out of Stat. Frauds ; parol evidence was 
admissible to show who was the principal ; as 
deft, disputed the contract, the ct. would only 
allow the common reference as to title, without 
the inquiry when a good title could be shown. — 
Morris v. Wilson (1859), 33 L. T. O. S. 50 ; 5 
Jur. N. S. 108. 

Annotations : — Consd. Stanley v. Dowdcsvvell (1874), L. 11. 

10 0. P. 102. Apld. Wylson v. Dunn (1887), 34 Ch. D, 

669. Distd. Pattle v. Anstruther (1893), 69 L. T. 175. 

Apld. Filby v. Hounsell, [1896] 2 ('h. 737, Expld. Lovesy 

V. Palmer, [1916] 2 Cli. 233. Hefd. Commiiis v. Scott 

(1875), L. K. 20 Eq. 11. 


gl. .] — KussiTER V. Miller, No. 124, post 

82. Containing promise conditional on 

acceptance.] — Deft, being solr. for the purchaser 
of real estate, who had made default, wrote to the 
solrs. of pltf., who was the vendor, in the following 
terms : “to save the purchaser from danger of 
entire destruction of his credit, there appears to 
be no alternative but for me to undertake to settle 
the purchase. After long consideration, I very 
reluctantly undertake to settle it within two 
months, if tliat will be satisfactory to your client ** : 
— Held : this expressed a promise conditional on 
pltf.’s accepting the offer, was therefore a memo- 
randum of a contract in consideration that pltf. 
would accept the otter, sufficiently showing the 
consideration to satisfy Stat. Frauds, s. 4. — 
Powers v. Fowler (1855), 4 E. & B. 511 ; 21 
L. T. O. S. 212 ; 3 W. U. 166 ; 119 E. K. 187 ; 
on appeal, 4 E. & B. 519, n., Ex. Ch. 

g 3 . Unconnected letters — Between vendor 

& purchaser & third party.] — Ciiinnock v. Ely 
(Mar-chioness), No. 36, ante. 

84. Containing repudiation of contract.] — 

It is not sufiicient in order to constitute a memo- 
randum of a contract for the sale of land within 
Statute of Frauds, s. 4, that the name of the 
purchaser should merely be placed upon the 
memorandum without any description. It must 
appear from the memorandum that the name was 
that of the imrchaser of the land. 

Letters signed by tlio highest biddtu’ at tlie 
auction, repudiating his liability, but recapitulating 
the terms of the bargain, referring to the 
particulars of sale which with the conditions formed 
one document, may, although the conditions arc 
not specifically referred to, constitute a sufiicient 
memorandum to satisfy Stat. Frauds. — Dewar v. 
Mintoft, [1912] 2 K. B. 373 ; 81 L. J. K. B. 885 ; 
106 L. T. 763 ; 28 T. L. B. 324. 

Amwtation -—Distd. Coheu v. Roche, [1927] 1 K. B. 1C9. 

85. Telegram.] — Coui^land v. Arrowsmitii, 
No. 99, post. 

S6, .] — Pltf., by letter, offered to buy an 

estate for a given sum. Deft, answered by tele- 
gi-am, “ Your offer for the L. estate is accepted.” 
The instructions for the message were signed by 
deft. ; but the telegram received by pltf. merely 
contained the names of the sender & the receiver, 
written by the co.’s clerk in the usual printed form : 
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79 i. Letter.] — Munroe r. Heubach 
(1909), 18 Man. L. R. 450 ; 10 W. L. R. 
196.~CAN. 

79 ii. .] — Brown v. Street 

(Saak.) (1912), 21 W. L. R. 40; 3 
D. L. R. 291. —CAN. 

79 Hi . .] — Mansfield r. To- 

ronto General Trusts Corpn. (1912), 
20 W. L. R. 344 ; 22 Mau. L. R. 49.— 
CAN. 

r. Where subsequent oral agree- 

ment not in accordance with writing in 

g rior agreement,] — Where lu attempt- 
ig to efatabliah a written contract for 
the sale of land to him by a deft, from 
letters, a pltf. falls but j) roves a sub- 
sequent parol agreement, he cannot 
u order to satisfy Instruments Act, 
1890, B. 208, rely upon letters as con- 
stituting a sufiicient memorandum. — 
Haydon V. McLeod (1900-1), 27 V. L. 
11. 395.— AUS. 


t. Acceptance with additional 

conditions as to title,] — Hor*E v. DIXO^ 
(1876), 22 Gr. 439.— CAN. 

a. Hufflciency of.] — McNeil v. 

McDonald (1893), 25 N. S. R. 306.— 
CAN. 


b, Neceasitv for writing.] ~A shorifl 
sold property under an execution, 


but a sotdomeut was effected & 
the execution creditor desired the 
sheriff not to convey. The purchaser 
filed a bill against the sheriff to compel 
specific performance, but no memo- 
randum had been mad© or signed by 
the sheriff : — Held : the contract must 
bo in writing. — ^Witham v. Smith 
(1855), 6 Gr. 203.— CAN, 

0. .] — Hoskins v. Mitcheson 

(1857), 14 U. C. R. 551.— CAN. 

d. .] — Gross v. Brioker (1860), 

18 U. C. R. 410.— CAN. 

e. .] — ^A. being lessee of land 

with a right to purchase within a 
certain period, at a certain price, 
assigned his interest to B., who agreed 
to take the deed in his own name & 
convey to pltf. on repayment of the 
money paid by him with interost at 
20 per cent. B. neglected the matter, 
& the owner of the land, the time 
having expired, refused to sell except 
at a much higher price. Upon action 
by A. against B. for damages : — Held : 
It being a contract relating to land not 
in writing, ho could not recover. — Vox 
V. Weir (1860), 9 O. P. 487.— CAN. 

1, — ^Archer v. Scott (1870), 

17 Gr. 247.--CAN. 

g. .] — North Vancouver Dis- 

trict V. Traoy (1903), 34 S. O. R. 


132.— CAN. 

h. .] — An oral agi cement to sell 

land is valid at common law, 6c is 
not rendered void by Stat. I’rauds ; 
the statute does not affect the validity 
of the agreement, but only the remedy 
upon it. — Fenson v. Shore (Man.) 
(1912), 22 W. L. R. 202 ; 6 D. L. R. 
376 ; affd- (1913), 22 W. L. R. 514 ; 
2 W. W. R. 1082.— CAN. 

k. .] — Ritchie v. Gibbs (Alta.) 

(1913), 24 W. L. R. 660 ; 4 W. W. R. 
985.— CAN. 

l. .] — Jack v. Alexander 

(1801), Rowe, 496.— IR. 

m. .] — Johnston v. McAl- 

lister (1835), 1 Jo. Ex. Ir. 499. — IR. 

n. .]— Henderson v. McKen- 

zie (1875), 1 N. Z. Jur. N. S. 47.— 
N.Z. 

o. .] — A verbal contract of salo 

of land in the Orange i^e State is 
null & void inasmuch as Ordinance 12 
of 1906, 8. 49, requires all such con- 
tracsts to be in writing, & part per- 
formance thereof does not validate it 
so as to enable an action to bo sus- 
tained on the contract. — Wilken v. 
Kohler, [1913] App. D. 135.— S.AF. 

Oral agreement reduced to 
writing — difference in terms of oral dt 
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— SembU : this was a sufficient signature by deft., 
under Stat. Frauds, to render hiTn liable to be 
charged on the contract. — Godwin v. Francis 
(1870), L. R. 5 C. P. 295 ; 39 L. J. C. P. 121 ; 21 
L. T. 361. 


Apld. MoBlain v. Cross (1871), 25 L. T. 804. 
Reid. Williams v. Brisco (1882), 22 Ch. D. 441 ; R. v. 
Riley, [1896] 1 Q. B. 300. Mentd. Re National Coffee 
Palace Co.. Ex p. Panmure (1883), 24 Ch. D. 367 ; Meek 
V. Wendt (^1888), 21 Q. B. D. 126. 

87. Admission in pleading.] — G. sued B. for 
specific performance of a contract to sell a house. 
Defence, signed by counsel, that B. had already 
contracted to sell to F., counterclaim for re- 
scission. G. then added B. as deft. B. relied on 
his contract, & counterclaimed for a declaration 
tluit he was entitled to the house free from G.’s 
claim. G., in answer to E., relied on Stat. Frauds : 
— Held : B.’s defence, which contained all the tenn 
of E.’s contract, was sufficient memorandum within 
Stat. Frauds. — Grindell v, Bass, [1920] 2 Ch. 
487 ; 89 L. J. Ch. 591 ; 124 L. T. 211 ; 36 T. L. R. 
867. 


Jinuitatiou Apld. Farr, Smith v. Mcsscre, [1928] 1 K. B. 


Connected Dorunienls, 

(a) Ducunu'iiis Expressly lief erring to Another. 
SeCi generally y Contract, Vol. XII., pp. 130, 137, 
Nos. 910-925. 

88. Letter acknowledging agreement for sale.] 

— Deft, having acknowledged, by letter, aji agree- 
ment for sale of an estate, takes it out of Stat. 
Frauds.™ Tawney v. Cjiowthbu (1790), 3 Bro. 
C. C. 101 ; 29 E. R. 406, L. C. ; subscqtient pro- 
ceedings (1791 ), 3 Bro. C. C. 318, L. C. 

AmwMion^ : — Consd. Cooke v. Tombs (1794), 2 Aii&t. 420. 
Dbtd. Hldfirway v. Wharton (1857), 0 H. L. Cas. 238. 
Reid. Forster v. Hale (1798), 3 Vee. 096. 

89. Letter from purchaser offering increased 
premium — Letter of acceptance from vendor’s 
agent.] — Skinner v. M‘Douall, No. 254, post. 

90. Letter from purchaser Inclosing & referring 
to draft conveyance.] — M unday v. A^sprey, No. 
75, ante. 

{b) Documents Comiected by Reasonable Inference. 
See, generally^ Contract, Vol. XII., pp. 137-143. 

91. General rule.] — (1) Where a contract in 
writing, or note, exists, which binds one party to 


a contract, under Stat. Frauds, any subsequent 
note in writing, signed by the other, is sufficient 
to bind him, iJrovided it either contains in itself 
the terms of the contract, or refers to any writing 
which contains them. The purchaser of lands by 
auction signed a memorandum of the contract, 
indorsed on the particulars & conditions of sale, k> 
referring to them. Afterwards he wrote to the 
vendor, complaining of a defect in the title, 
referring to the contract expressly, & renouncing 
it. The vendor wrote signed several letters 
mentioning the propei*ty sold, the names of the 
parties, & some of the conditions of sale, insisting 
on one of them as curing the defect, <fc demanding 
the execution of the contract: — Held: these 
letters might be connected with the particulars ^ 
conditions of sale, so as to constitute a memorandum 
in writing, binding the vendor under Stat. Frauds, 
although neither the original conditions parti- 
culars, nor the memorandum signed by the 
purchaser, mentioned, or were signed by, the 
vendor. 

(2) On a sale of a leasehold interest of lands, 
described in the particulars as held for a term of 
twenty-tliree years, at a rent of £55 & as comprising 
a yard, one of the conditions was, that if any 
mistake should be made in the description of the* 
property, or any other error whatever should 
appear in the particulars of the estate, such mistake 
or error should not annul or vitiate the sale, but 
a compensation should be made, to be settled by 
arbn. TJie yard was not, in fact, comprehended 
in the property held for the term at £55, but was 
held by the vendor from year to year, at an 
additional rent. It was essential to the enjoy- 
ment of the property leased for the twenty-thr(‘o 
years. It did not appear that the vendor knew of 
the defect: — Held: this defect avoided llie sale, 
& was not a mistake to be compensated for under 
the above condition ; although, after the day 
named in Ihe conditious for completing the 
I)urchase, & before action brought by the vendee, 
the vejidor procured a lease of the yard for the term 
to the vendee, & offered it to him. — Dobell v. 
Hutchinson (1835), 3 Ad. El. 355 ; 1 Har. eSc W. 
394 ; 5 Ncv. M. K. B. 251 ; 4 L. J. K. B. 201 ; 
111 E. R. 448. 

Annotations : — A't to (1) Apprvd. Rldgway v. Wharton 

(1867), 6 H. Cas. 238. Distd. Matthews v. Bavter 


wnlUn agreement .] — McDougall v. 
MacKay (Soak.) (1922), 68 D. L. U. 
215 ; 64 S. C. R. 1 ; [1922] 3 W. W. K. 
191.- CAN. 

q. Admissionby payment into court.] - 
ToaiN V. Budesa (1902), 4 W. A. L. R. 
87.™ AUS. 

r. Offer <£• acceptance in writing.] — 
An offer in writing to purchase lands, 
stating terms, & an acoeptanco of that 
offer also in writing, is a sufficient con- 
tract under Stat. Frauds. — KmtBY v. 
Lawrence (1844), 1 U. C. R. 184. — 


t. Receipt for purchase-money — Con 
taimng promise of deed when de 
nmnded.] — McManus v. McManiij 
(1876), 24 Gr. 118.— CAN. 

/ . *1 — Maybury V. O 

(1912), 22 O. W. R. 677 ; 3 O. W. N 
1546 ; 26 O. L. R. 628 ; 6 D. L. R 
268.— CAN. 

b. Deed incomplete as conveyance.]— 
JIcCartjeiy V. Cooper (1885), 8 O. R, 
die ; 12 A. R. 284.— CAN. 


c. Formal agreement delivered in 
Knight v. Cushing (Alta.) 
(1912), 20 W. L. R. 28; 1 D. L. R. 
§31 ; 1 w. W. R. 563 ; 2 W. W. R. 
704. — CAN. 


d. Entry in solicitor* 8 instruct ion book.] 
—Murphy v. Harrington, I1927J 
I. R. 339.— IR. 


e. Document confirming sale — Con- 
taining essential terms.] — Poole & 
McLennan v. Noursb, [1918] App. D. 
404.— S. AF. 
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B. (a). 

f. Letter referring to printed con- 
ditions of sale.] — A signed agreomont 
expressed that the subscribors had 
purchased at auction tho lot of land 
sot opposite to their names respec- 
tively, according to tho terms of sale, 
made known at tho tlmo of sal©', & 
they agreed to take the deed, bond, or 
agreomont, or loa&o, as tho coho might 
be, to each of them individually, on 
condition of their having made the 
payments according to tho conditions 
of sale. The conditions of sale, thus 
referred to, had been printed U dis- 
tributed in hand-bills 6c were read to 
the purchasers at the auction : — Held : 
the conditions of sale wore sufficiently 
referred to by, & incorporatoil with, 
the signed a^eemont, so os to con- 
stitute a binding contract in writ- 
ing, within Stat. Frauds. — Dali’on v. 
McBride (1859), 7 Gr. 288.— CAN. 

g. Second agreement referring to 
<&: supplementing prior agreement .] — 
Greenham V. WAVr (186.5), 25 U. C R. 
365.— CAN. 

ih. Letter confirming sale at auction 


— Complaint of failure to incorporate 
all coiuiitions of sale.] — O^Donoiioe v, 
Htammers (1884), 11 8. C. R. 358.— 

CAN. 

k. Letter from jmrehaser accepting on 

conditions set out in loiter of vendor.] 
—Andrews v. Caloki (1907), 38 

S. C. R. 588.— CAN. 

l. Letter referring to receipt cC’ other 
correspondence.] — Bailey v. Dawson 
(1912), 20 O. W. R. 908; 3 O. W. N. 
560 ; 1 D. L. R. 487 ; 25 0. L. R. 387. 
—CAN. 

m. Signed written notice referring 
to prior unsigned written offer .] — A 
wntten notice, signed, roferring to a 
written proposal, not signed & made 
several years before, may bo so con- 
nected with it, as to render the two 
doenmonts a contract, within Stat, 
Frauds, sufficiently signed. — Lawry v. 
Dun ERIN (1839), 1 I. Eq. R. 281. — 


PART I. SECT. 8, SUB-SECT. 3.— 
B.(b). 

91 i. (Jeneral rule.] — Several docu- 
ments may bo construed together as 
t'vndonco of an agreement or not© In 
writing, under SUit. FmudB.--RocH- 
LEAU y. Bidwell (1830), Dra. 357. — 
CAN. 

9111. ,] — LiiOr r. Wells (Sask.) 
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SecU 8. — The memorandum or yioic : Sub-sect 3, 

(1873), 28 L. T. GG9. Consd. Peirce r. Coiy (1874), L. 11. 

1) Q. P. 210 ; Cave v. HaBtingTH (1881), 7 Q. B D. 125. 

Retd. ThomaB v. Brown (1876), 45 L. J. Q. B. 811. yis to 

(2) Refd. lie Fawcett & Holmes (1889), 42 Ch. L). 150. 

92. .] — IlufeSEY V. Horne-Payne, No. 28, 

ante. 

93. .] — Two or more documents which do 

not i(‘fer to each other, but do refer to the same 
parol contract, & which, Avhen taken togetlu'r, 
contain all the terms of the parol contract, may 
together constitute a sufficient memorandum witliin 
the Stat. Frauds. On Sept. 22, 1882, deft, ver- 
bally agreed with pltf. to sell her share in certcain 
property for £200, & signed & gave to hiiri th(‘ 
following receipt : “ Sept. 22, 1882. Peceived of 
J. S. one ])ound of my share in tlie Parrett’s Orove 
l^roperty the sum of two hundred i)ouuds.” No 
time was fixed for eoniphdion, ^ no abstract was 
delivered, k, on Mar. 10, 1883, deft, wrote to 
pltf. : “ Mr. S., Sir, — If the balance of £190 on 
account of the ])ijrchas(' of my share of \ he properly 
be not paid on or before tlie 22nd instant I shail 
consider tlie agreement, made Sept . 22, 1882, not 
any longer binding”: — Held: (1) the word 

‘‘ balance ” in tlie letter suirici(‘ntly reh^rred to 
the receipt to enable 1 he two document s to be read 
together, & that they constituted a sufficient 
memorandum within Stat. Frauds, s. 4 ; (2) ev<‘n 
if the word ” balance ” was not sufficiimt to con- 
nect the two documents, yet as they both ref(Tred 
to the same parol contract, all the teims of which 
were contained in one or other of them, th(‘y could 
bo read together, & together constituted a good 
memorandum within Stat. PTauds.— S tudds v. 
Watson (1884), 28 Ch. D. 305 ; 54 L. J. Ch. (520 ; 
r>2 L. T. 129 ; 33 W. K. 118 ; 1 T, L. P. 83. 
AnnotaHons : — As to (1) Consd. Oliver r. liutiting (1890), 

44 Ch. 1). 205. Distd. Chapronlere v. Lambcit (1917), 

86 L. J. Ch. 726. 

94. Sale by auction — Entry In auctioneer’s 
sales ledger — No reference to conditions of sale.] — 

At a sale by auction subject to conditions, the 
auctioneer enter(‘d in his sale book the names of 
the vendor At purchaser, the sub jc'ct -matter of 
the sale, the amount of the purchase-money, but 
omitted, in the entry, to embody or make any 
reference to the conditions of sale. There was no 
other memorandum or contract in writing : — 
Held : there was no suffici(*nt contract in writing 
within Stat . Frauds, &, specific performance refused 
as against the pui-chaser, — Pishton v. Wiiatmoue 
(1878), 8 Ch. 11. 4(57 ; 47 L. J. Ch. 629 ; 26 W. P. 
827. 

95. Letter by highest bidder — No refer- 

ence to conditions of sale.] — D ewar v. Mintoft, 
No. 84, a7iie. 

90 . Memorandum of contract indorsed 

by purchaser on conditions of sale— Letter com- 
plaining of defect in title — Letter of vendor de- 
manding execution of contract.] — D obell v . Hut- 
chinson, No. 91, ujite. 

97. Letters of vendor 
agent.] — (1) A vendor 


treaty for the sale & purchase of an estate, the 
vendor wrote to his solr., stating that the purchaser 
had agreed to purchase his estate for £60,000, & 
requosied him to settle an agreement on that basis 
for them to sign, adding that he had ^ven to the 
Iiurchaser a copy of this letter not signed, as a 
memorandum. The purchaser subsequently wrote 
to fhe vendor’s solr., inquiring when he woffid 
forward to him the draft of the agreement relative 
to (he purchase he had concluded with the vendor 
for liis estate in that county. Prior to the execu- 
tion of the conveyances the purchaser mad(' his 
will, by which he devised the subject-matter of 
the treaty to trustees upon certain trusts : — Held : 
at the date of his will, the purchaser had a devisable 
interest in the estate. 

(2) A letter, signed by the purchaser, not con- 
taining the terms of the contract, but, on a fair 
view of the evidence, referring, though not in 
terms, to a memorandum containing them : — Held : 
suHicient within the Stat. Frauds. — Morgan v. 
Holford (1852), 1 Sm. & G. 101 ; 20 L. T. O. S. 
177 ; 17 Jur. 225 ; 1 W. R. 101 ; 65 E. P. 45. 

98. Letters of purchaser referring to memo- 
randum — Containing terms of contract.] — Morgan 
V. Holfort), No. 97, ante. 

99. Telegram — Correspondence between vendor 
& purchaser.] — Where the j imposed vendor wrote : 
“ 1 have lot this house to you, the proposed pur- 
chaser on the following terms, etc., stating the terms 
at length,” to which he replied, ” At the risk of 
being thought capricious & irresolute, I have to 
ask you if you will for a pecuniary consideration 
allow mo to withdraw from my obligation to take 
your hous(‘ A farm, etc.,” & in the subsequent 

I correspondence the proposed purchaser referr(*d to 
liis ” engagement,” etc. : — Held : the contract 
could be inferr(‘d from the tenor of this corre- 
spondence with certain telegrams taken together, 
& specific performance d (‘creed accoi’dingly. 

Sernble . a telegram, if properly identified, 
(‘quivalent to a hdter. — Poui*land v. Arrowsmitii 
(1868), 18 L. T. 755. 

100. Agreement for sale of property— Memo- 
randum indorsed on plan.] — Deft, agri'ed to pur- 
chase a wharf, which was described as abutting 
on a towing path, A lately in the oc(‘upation of 
A. B. The contract did not I'efer to any plan, 
but at time of sigmng the agreement, a memo- 
randum referring to the agreement for sale was 
written on a plan of the property, which showed 
that a strip of the wharf was to be taken oft’ A 
added to the towing path : — Held : this plan was 
made part of the agreement, so as to satisfy Stat. 
Frauds ; A it controlled the description in the 
agreement. Decree for specific performance 
affirmed with costs. — Nene Valley Drainage 
(^OMRS. V. Dunkley (1876), 4 Ch. D. 1 ; 41 J. V, 
101, C. A. 


101. Request for letter acknowledging purchase 
— Reply stating willingness to purchase.] — A pro- 
posal had been made that the two pltfs. should 
& purchaser to vendor’s buy a triangular field of about three acres, A that 
A a purchaser being in 1 deft, should buy half an acre of it from them. One 


(1912), 21 W. L. R. 50 ; 2 W. W. R. 
219.— CAN. 

n. SHalc hy ouetioJt — J<iniry in 
aiwtwnur'}-, sales lidytr— Partiealnrs 
of sale entirrd ui hook before sale.] — 
On u salo of lauds l>v public auction, 
the uoto in the aiicU(niccr’s book con- 
tained particulars taken from the 
conditions of sale, the biddings, a 
statement that the lands wore sold 
to pltf. for 4:2,100. & the auctioneer’s 
signature. The puiticulai-s wore filled 
in before the sale ; the rest of the note 
on the following morning : — Held : tho 


auctioned 's note Bufflcicntly refcri*ed 
to the conditions of sale to constitute 
^Nith the latter a good inemoranduin 
within Stat. Fiauds. — M‘Meekin v, 
Stevenson, [1917] 1 I. R. 348.— IR. 

o. Ucceipt — For part payment — 

rkc4jae‘ certificate.] r. 

McHie (N. W. T.) (1906), 3 W. L. R. 
259.— CAN. 

p. Lclhr of npadiation hy 

vendor offering to return ju/rc/a/se* 
money .] — In an action lor specific 
performance against a vendor, the 
evidence to satisfy Stat. Frauds con- 


sisted of a receipt signed by pltf. for 
S'iO, “ to apply on equity on Canadian 
Pacific Ry. land,” describing it, ” at 
?5 50 per acre,” & a letter from the 
vendor offering to return tho $50 & 
ivfemng to the salo as having been 
” dcclan'd off long bcfoiv ” : — Held : 
the Icttei from deft, could bo used with 
the loceipt to satisfy the statute, 
although it repudiated the sale. — 
Berry r. Scott (1905), 3 \V. L. R. 84 ; 
4 \V. L. R. 282 ; 6 Terr. h. R. 369.— 
CAN. 

q. Subsequent correspondence 
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of pltfs. & deft, met on the field ; deft, wished to 
have a piece in one of the angles, & pltf. stepped 
so as to mark out where a base line would cut off 
lialf an acre. Some days afterwards the same 
pltf. wrote to deft, asking her to let them have a 
letter agreeing to purchase the half acre she had 
selected for £350. She wrote back, not expressly 
jcferring to the other letter, that she was willing 
to take half an acre of the land as agreed upon for 
£350. Pltfs. did not obtain a contract with the 
owner of the land for the purchase until Nov. 4, 
which was three months afterwards. On Nov. 13 
deft, threatened to withdraw, & on Nov. 20 her 
solrs. wrote that she did withdi*aw from the 
contract : — Held : ( 1 ) the second letter contained 
a sufficient reference to the first ; & the two letters 
formed a vahd contract within tlie Stat. Frauds ; 
(2) though the two pltfs. were the purchasers of 
the land, & the letters forming the contract passed 
between deft. & one only of pltfs., he must under 
the circumstances bo considered as agent for the 
other as well. — Wylson v. Dunn (1887), 34 Ch. D. 
569 ; 60 L. J. Ch. 855 ; 50 L. T. 192 ; 51 J. P. 
452 ; 35 W. E. 405. 

AnnotatUm : — Generali u, Refd. Bolton I’artncrH r. Lam belt 
(1889), 41 Ch. D. 295. 


102. Letter & envelope.] — An envelope a 
letter wliich is shown by evidence to have been 
inclosed in it are so connected together that the 
envelope may be used to supply the name of one 
of the parties to a memorandum in writing within 
Stat. Frauds, s. 4, or Sale of Goods Act, 1893 
(c. 71). — Pkarce V, Gardner, [1897] 1 Q. B. 088 ; 
00 L. J. Q. B. 457 ; 70 L, T. 441 ; 45 W. 11. 518 ; 
13 T. L. E. 349, C. A. 

Annotations :—ToM. Last v. Huokl(‘Hby (1914), 58 Sol. Jo. 

431. Distd. Cliaproiilcro r. Lambert (1917), 80 L. J. Ch. 

720 Consd. Stokes v. Wlilcher, [1920] 1 Ch. 411. 

103. .] — Where it is proved or admitted that 

a letter has been sent to & received by a party 
inclos(‘d in an envelope addi’essed to tliat i>arty, 
the letter & envelope together constitute^ one 
document or memorandum in writing sufficient 
to satisfy Stat. Frauds. — Last v. Hucklesby 
(1914), 58 Sol. Jo. 431, C. A. 


104. Receipt — For part payment — Memoram 
dum of agreement by purchaser.] — Deft., an estate 
agent, contracted to sell land to pltf., who paid a 
deposit. Deft, signed a receipt in his own name 
for the deposit, & ])ltf. signed an agreement 
containing the terms of the purchase. The owner 
of the land refused to complete the purchase, A 
pltf. sued deft, for damages for breach of th(‘ 
contract to sell. At the trial the jury found that 
deft, sold as principal : — Held : deft . was i)er- 
sonally liable, & the agreement & receipt taken 
together formed a sufficient contract to satisfy 
Stat. Frauds, s. 4. — Long v. Mill^vr (1879), 4 
G. P. D. 450 ; 48 L. J. Q. B. 590 ; 41 L. T. 306 ; 
43 J. P. 797 ; 27 W. R. 720, G. A. 

Annotations : — Consd. Cave v. Ha'itingB (1881), 7 Q. B. D. 
125; Shardlow v. Ck)tteren (1881), 20 Ch. D. 90. Apld. 
StuddH V. Watbon (1884), 28 Ch. D. 305 ; Sidle v. Bond- 
CabbeJl (1885), 2 T. L. li 44 ; Oliver v. Hunting (1890), 
44 (’h. D. 205. Consd. Pearce v. Gardner, 11897] 1 Q. B. 
088 ; Sheers v. Thimblcby (1897), 76 L. T. 709 ; Dewar 
r. Mintoft, [1912] 2 K. B. 373. Apld. Stokes v. Whicher, 
1920] 1 Ch. 411. Refd. Taylor v. Smith, 11893] 2 Q. B. 
05 ; Lastv. Hucklesby (1914), 58 Sol. Jo, 431 ; Chaproniore 
V. Lambert (1917), 117 L. T. 353. 


105. .]— On Nov. 21, 1918, pltf. 

paid deft. £10 & received the following receipt : — 

“ 6d. stamp. 21/11/1918. 

Received of Mr. Auerbach , . . £10 on account 
of House being sold for £500 from Mr. M. Nelson 
Possession to be taken in six weeks after 

date. 

Id. stamp. Morris Nelson, 

21/11/1918.” 

Pltf. alleged & proved that on Nov. 21, 1918, 
before signing this receipt deft, verbally agreed to 
sell liim his house & residence. Nelson Lodge, 
for £500, with possession in six weeks, & that the 
£10 was paid as a deposit on account of the pur- 
chase-money. Pltf. claimed specific performance. 
Deft, relied on Stat. Frauds : — Held : the receipt 
was a sufficient memorandum of the verbal con- 
tract, the date, parties & price being apparent on 
the face of it, & the actual “ house being sold ” 
by deft, to pltf. on that date at that price being 
readily ascertainable by parol evidence. — A uer- 
bach V. Nelson, [1919] 2 Ch. 383 ; 88 L. J. Cli. 
493 ; 122 L. T. 90 ; 35 T. L. E. 655 ; 63 Sol. Jo. 
683. 

106. Memorandum by auctioneers — 

Indorsed on conditions of sale.] — A house k, 
premises were put up for sale by auction under 
conditions of sale which did not contain any 
description of what was sold, but were so (‘xprt'ssed 
tliat it could be inferred from them that the subject 
of sale was real estate. A. S. became the pur- 
chaser. After the sale, the auctioneer signed k 
gave to him the following memorandum at the 
foot of the conditions : “ The property duly sold 
to A. S., Butcher, Pinxton, k deposit paid at close 
of sale,” k at the same tinu^ signed k gave to liim 
the following receipt : “ Pinxton, Mar. 29, 1880. 
Received of A. S., the siiin of £21 as deposit on 
property purchased at £420 at Sun Inn, Pinxton, 
on the above date. G. 0., owner ” : — Held : 
(1) the receipt, memorandum, k conditions con- 
tained a sufficiently definite d(‘Scription of the 
property sold to enable the ct. to receive parol 
evidence of what the property consisted, k Stat. 
Frauds was no defence to an action by the pm*- 
chaser for specific performance ; (2) the receipt 

alone without the memorandum & conditions was 
a memorandum sufficient to satisfy the require- 
ments of Stat. Frauds. — Shardlow v, Co'rrERELL 
(1881), 20 Ch. D. 90 ; 51 L. J. Ch. 353 ; 45 L. T. 
572 ; 30 W. E. 143, C. A. 

Annotations : — As to (1) Apld. Studeis v. Watson (1881), 28 

("]i. D. 305 ; P]ant V. Bourne, [1897] 2 Cli 281. As to (2) 

Apld. Auerbach v. Nelson, [1919] 2 Gli. 383. Gcncrallu, 

Meutd. Savory v. World of Golf, [1914] 2 Ch. 5G6. 

107. Request for “ balance ’’ — 

Reference in both documents to same parol agree- 
ment.] — S tudds V. Watson, No. 93, ante. 

108. Entry on counterpart of cheque 

for Interest on purchase-money — Letter inclosing 
further sum due as Interest.] — Cooivtus v. Quiney 
( 1916), 142 L. T. Jo. 23. 

109. Typewritten contract— Connection of car- 
bon copy with original — Receipt for deposit Indorsed 
on copy.] — S tokes v. Whicher, No. 122, 'post. 

110. Documents compared side by side.] — 
Stokes v. Whicher, No. 122, post. 


draft agreement .] — Selkirk Land & 
Investment Co. v. Robinson (1913), 
25 W. L. H. 392 ; 13 D. L. K. 936 ; 23 
Man. L. ll. 774.— CAN. 


*'• By agent — 2'elegranis from 

agent to vendor .] — Fysh v. Aumstuono 
(1913), 22 W. L. H. 966 ; 9 D. L. R. 
575 ; 3 W. W. R. 717.— CAN. 


, t. Cheque.] — Peterson r. 

Bitcer, [1922] 1 W. W. R. 141 ; 63 
D. L. R. 182 ; 02 S, C. R. 384.— CAN. 


a. fjctter containing ambif/um/s 

reference to receipt .] — Gray v. Mltrcjii- 
SON (Alta.), [1923] 3 W. W. R. 53, 54. 

—CAN. 

b. Agreement referring to list nttaclud 
~ List siibsequently attached vnth a.sst nt 
of purchaser A — Lawrence v. Fordii aai, 
11922] V. L. R. 705.— AUS. 

o. Deed db mortgage .] — Gili.atlev r. 
White (1870), 18 Gr. 1.— CAN. 
d. Letters <£? tclcgraim between vendor 


dt agent of purchaser referring to same 
property— Essentials gathered from whole 
correspimdence.] — McIlvride v. Mills 
(Man.) (1905), 1 W. L. R. 229 —CAN. 


0 . Letter of agent of vendor to vendor 
— Letter oj agent of purchaser to agent of 
vendor .] — Calori ?>. Andrews (1906), 1 2 
B. C. R. 236 ; 4 W. L. It. 259.— CAN. 
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/Sect, 8 . — 'rhe memorandum or note : Sub-aecL 3, B* 
(&); Bvb-aect 4, A, {a) cfe (6).j 

Admissibility ol parol evidence — ^To connect or 
identify documents.] — See Contract, Vol. XII., 
pp. 160, 161, Nos. nu, 1109. 


Sub-sect. 4. — CoN'j’ENTis of. 

A, Parlies, 

(a) In General, 

See, geiurally. Contract, Vol. XII., pp. 143-145. 

111. Necessity for names of parties — Or suffi- 
cient description.] — In order to satisfy the re- 
quirements of Stat. Frauds, the note or memo- 
randum of an agreement for the sale of real estate 
must contain either the names of the contracting 
parties or such a description of them that there 
cannot be any fair dispute as to their identity. 
The term ** vendor ” is not of itself a sufficient 
description of one of the contracting parties. 
Real estate was put up for sale under particulars 
A; conditions of sale wliich did not disclose the 
vendor’s name, but stated that B. was the 
auctioneer. The purchaser of one of the lots 
signed a memorandum acknowlcding his pur- 
chase ; & B. signed at the foot of this memorandiun 
another in these terms, “ Confirmed on behalf of 
the vendor. B.” : — Held: the memorandum did not 
sufficiently show who the vendor was ; & a bill 
for specific performance of the contract for sale 
was dismissed. — ^Potter v, Duffield (1874), L. R. 
18 Eq. 4 ; 43 L. J. Ch. 472 ; 22 W. R. 585. 

V notations : — Ezpld. Beer v. London Sc Paris Hotel Co. 

(1S7/)), 32 L. T. 715. Conad. OonuniDS o. Scott (1875), 

L. R. 20 Eq. 11 ; Thomas v. Brown (1876), 1 (i. B. D. 

711. Expld. Rossiter v. Miller (1877), 46 L. J. Ch. 228. 

Consd. Shar(llowi\ Cotterell (1881) 18 Ch. D. 280. Apld. 

Jarrett r. Hunter (1886), 34 Ch. D. 182 ; Pattle v. 

Anst ruthcr (1 803), 69 L. T. 175. Distd. FUby v. Hounsell, 

ri89G] 2 Ch. 737 ; Carr t). Lynch, [1900] 1 Ch. 613. Apld. 

Loveay v. Palmer, [1016] 2 Ch. 233. Refd. Morgan v. 

Wortliiiiprton (1878), 38 L. T. 443 ; CoorabM v. Wilkes 

(1891), 65 L. T. 56 ; Stokes v. Whichcr, [1920] 1 Ch. 411. 

112. .] — A purchaser undertook, in 

writing, to buy land at a certain price, & to com- 
plete within a certain time ; but the vendor 
was not named in the writing, although there 
was a reference to a certain firm by name as the 
vendor’s agents, & a provision that “ the land- 
lord ” should be considered as an outgoing tenant. 
Subsequently the purchaser wrote a letter to the 
vendor’s agents with reference to the xiayment 
of the purchase-money & the execution by “ Mr. 
O. . . of “ the deeds ” : — Held : there was no 
sufficient identification of the vendor in writing 
in the original document, & the subsequent letter 
did not so clearly refer to the original document 
as to supply the deficiency & satisfy the require- 
ments of Stat. Frauds. — Coombs v, Wilkes, [1891] 


3 Ch. 77 ; 01 L. jr. Ch. 42 ; 05 L. T. 50 ; 40 W. K. 
77 ; 7 T. L. R. 502. 

113. •] — Walters v. Le Blanc 

(1000), 10 T. L. B. 300, C. A. 

114. .] — Pltf. was the lessee of vaults 

in the City of London under a lease granted by the 
Mayor & Corpn. of London & the Mercers’ Co. 
Deft. CO. entered into a negotiation for the pur- 
chase of the lease. The secretary of the co. wrote 
to the house agents acting for pltf. a letter in 
which he said that the directors thereby offered 
to purchase the vaults for £2,500 cash, & to take 
over a mtge. for £3,500 on the lease, these terms 
to include the lease, goodwill, fixtures, etc. The 
house agents answered as follows, “ In reply to 
your letter of the 7th instant we are now instructed 
to accept the offer therein contained, & will for- 
ward contract as soon as we obtain it from the 
solr.” Differences subsequently arose respecting 
the time when possession sliould be given, & 
eventually pltf. brought an action against defts. 
claiming damages for breach of contract : — Held : 
no binding contract had been entered into, because 
the name of the vendor had not been disclosed or 
a sufficient description given so as to satisfy 
Stat. Frauds ; because the letters mentioned 
only what was the property to be purchased & the 
price to be given for it, but left the other necessary 
terms of the agreement, such as the time when 
I>ossession was to be given, to be settled by a 
formal contract to be prepared by a solr. in the 
ordinary way. — Donnison v. People’s Cafe Co. 
(1881), 45 L. T. 187, C. A. 

What is sufficient description .] — See 

Sub-sect. 4, A. (5), post, 

115. Omission of purchaser’s name.] — 

During parol negotiations for the i)urchase of an 
estate, the vendor wrote to the purchaser’s solr., 
proposing that the solr.’s “ client ” should advance 
a sum to pay off a mtge. on the property. After 
further pai*ol negotiations as to the terms, they 
were agreed upon by parol, & the vendor signed Si 
handed to the purchaser a written statement of the 
particulars of the property A of the price. On the 
following day he signed & addressed to the pur- 
chaser a letter containing the following passages, 
“ 1 am about to relet the land at P. for another 
year, concluding you will agree to it. . . . The 
Lady Day rents will be mine & the Michaelmas 
yours ” : — Held : the signed statement of parti- 
culars was not a sufficient memorandum in writing, 
the purchaser’s name not being mentioned in it, 
& the defect was not supphed by the corre- 
spondence. — Skelton v. Cole (1867), 1 De O. &; J. 
587 ; 44 E. R. 850, L. JJ. 

116. Omission of vendor’s name.] — On 

the sale of an estate by auction, the name of the 
owner did not appear in the particulars, or con- 
ditions of sale, & the agreement signed by the 


176 ; 4 W. W. R. 256 ; 11 D. L. R. 
157.— CAN. 

g. Deed, letter, clieQue d' receipt .] — 
Dixon v. Dunmoiuc (1913), 24 O. W. R. 
774 ; 4 O. W. N. 1501 ; 12 D. L. R. 
549.— CAN. 

PART I. SECT. 8, SUB-SECT. 4.— 
A. (a). 

Ill i. Necessity for names of parties 
— Or sufficient description,] — A note 
or momorandum in writing: containing: 
an ogn’oement for the sale of land must, 
to satisfy Stat. Frauds, name both the 
eoutractinf? parties or describe them 
80 that they can bo asoertalnod without 
extrinsic parol ovldenoo, & it is not 
Butfleiont that the agent of the intend- 
ing purchaser is named. — ^Mabkr v, 
PENSKAmKi (1904), 16 Man. L. R. 


236.— CAN. 

116 i. Omission of purchaser's 

name.] — Youno v. Soobie (1853), 10 
U. C. R. 372.— CAN. 

116 ii. .] — Taylor v. 

Grant (1906), 3 W. L. R. 254 ; 6 
Terr. L. R. 353.— CAN. 

116 iii. .] — A writing signed 

by deft, not under seal agreeing to sell 
a parcel of land for $2,000 on terms 
stated, & acknowledgiiig the receipt 
of a cheque for $100 deposit on same, 
but not mentioning the name of any 
poi’son as purchaser or containing any- 
thing to indicate who the purchaser is, 
is not a sufficient memorandum in 
writing to bind deft, under Stat. 
Frauds, Sc, if the person whose name Is 
signed to the cheque is not acting as the 
agent of tho purchaser in the trans- 


action, the cheque & the agroomont do 
not together constitute such sufflclent 
momorandum. — G rant v. Rkid (1907), 
5 W, L. R. 361 ; 16 Man. L. R. 527.— 

CAN. 

116 iv. .] — Whore in a 

momorandum of a contract for the sale 
of land the name of the broker negotlat- 
mg tho sale appears, but there is no 
mention of the name of the purchaser, 
the memorandum is lusumolent to 
satisfy Stat. Frauds. — R athom v. 
Calwell (1911), 16 B. C. R. 201.— 
CAN. 

116 i. — Omission of vendor's 
name.] — Lai.ou v. Winfieij), [1925] 
V. L. R. 306 ; 46 A. L. T. 187.— AUS. 

116 a. .] — Bradley v, 

Eluott (1906), 11 O. L. Li, 398 ; 7 
O. W. R. 137.— CAN. 
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purchaser not mention the owner’s name, 
&; was not signed either by him or the auctioneer ; 
scnible, the seller cannot maintain an action for 
the non-completion of the contract. — Wheeleir v. 
Collier (1827), Mood. & M. 123, N. P. 

Annotations : — Oonsd. Dobell r. Hutchinson (1835), 3 Ad. & 

El. 355. Refd. Laythorpe v. Bryant (1836). 2 Hodgr. 25. 

Mentd. Birch r. Hanson (1831), 1 L. J. Ch. 42 ; Thomett 

V. Haines (1846), 15 M. & W. 367 ; Green v. Baverstook 

(1863), 14 C. B. N. S. 204 ; Williams v. Byrnes (1863), 1 

Moo. P. O. C. N. S. 154. 

117. Connection of documents to ascertain 
Identity.] — Skelton v. Cole, No. 115, ante. 

118. .] — The conditions of sale of a piece 

of land stated that the vendors were trustees, 
without any further description, nor did their 
names appear on the particulars, nor on the 
memorandum of the sale, which was indorsed on 
the particulars & signed by the purchaser’s agent, 
naming the purchaser, & confirmed by the 
auctioneers, as agents for the vendors, without 
naming them. An abstract of the title was 
delivered to the purchaser, entitled with the 
vendors’ names, the purc}iasei‘’s requisitions 
were headed with the vendors’ names : — Held : 
the contract satisfied the requirements of Stat. 
Frauds, as the abstract was sufTQciently connected 
with the memorandum of the sale to be referred 
to in order to cure the defect of tlie omission of the 
vendors’ names from the memorandum. — BoUR- 
DiLLON V. Collins (1871 ), 24 L. T. 344 ; 19 W. 11. 
550. 

119. .] — Coombs v. Wilkes, No. 112, ante. 

120. Offer to agent — Acceptance on behalf of 
named vendor.] — Where a written offer to pur- 
chase land is made to an agent whose name, but 
not that of his principal, appears in the offer, & 
the agent accepts on behalf of his principal, naming 
him, it is sufficiently shown in writing who the 
contracting parties are to satisfy the requhements 
of Stat. Frauds. — Fn.BY v, IIounsell, [1896] 2 
Ch. 737 ; 05 L. J. Ch. 852 ; 75 L. T. 270 ; 45 
W. K. 232 ; 12 T. L. II. 612 ; 40 Sol. Jo. 703. 
Annotations: — Expld. & Distd. Lovesy v. rainier, [191G] 2 

Ch. 233. Refd. Clark v. Robinson (1903), 51 W. R. 443 ; 

Rossclale v. Denny, [1921] 1 Cli. 57 ; Cliillingvvorth v. 

Esche (1923), 92 L. J. Ch. 461. 

(2») Sufficiency of Description. 

See, generally, Contract, Vol. XII., pp. 140- 
1 48 ; & compare Landlord & Tenant, Vol. XXX., 
pp. 377-378. 

121. Purchaser.] — Dewar v. Mintoft, No. 84, 
ante. 

122. “ I — Receipt for deposit on carbon 

copy of contract — Purchaser’s name In original 
contract.] — Deft.’s authorised agent signed for 


him as “ vendor ” a carbon copy of a iyi)e written 
“ contract ” not containing any purchaser’s name, 
by which “ I agree to purchase ” premises described 
at a sum named, to pay a deposit, to complete 
within a limited time & in default pay interest 
on the balance of pur(;hase-money, the vendor to 
show a good title. Pltf. had signed the original 
of which the carbon was a duplicate, & given a 
cheque for the deposit, a receipt signed by 
deft.’s agent being put on the carbon copy. In 
an action for specific performance : — Held : by 
incorporating the cheque into the carbon docu- 
ment ; or by connecting the carbon with its 
original ; or by identifying the person who paid 
the deposit with pltf. there was a sufficient memo- 
randum lyitliin Stat. Frauds. 

Qu. : whether two documents, which did not in 
terms or by inference refer to one another, but, 
when placed physically side by side, show obviously 
that they were i)roduced at the same time & to 
that extent formed a single document, can be 
connected for the purpose of constituting a 
memorandum under Stat. Frauds. — Stokes v. 
WiilciiER, [1920] 1 Ch. 411 ; 89 L. J. Ch. 198 ; 12:J 
L. T. 23 ; 64 Sol. Jo. 292. 

123. Vendor — “ Proprietor.”] — Upon a sale by 

auction of real estate in lots, the particulars stated 
tliat the sale was by direction of the proprietor ; 
but the name of the vendor did not appear. A 
memorandum indorsed on a copy of the parti- 
culars was signed by the purchaser of one of the 
lots, & by the auctioneer on behalf of the vendor : — 
Held : the vendor was sufficiently described, A 
the memorandum was sufficient to satisfy the 
requirements of Stat. Frauds ; & specific per- 

formance of the agreement decreed at the suit of 
the purchaser. — Sale v. Lambert (1874), L. II. 
18 Eq. 1 ; 43 L. J. Ch. 470 ; 22 W. R. 478. 
Amwtaiions : — ^Expld. Potter v. Dufflold (1874), 43 L. J. Ch. 

472. Consd. Thomas v. Brown (187G), 1 O. B. D. 714 ; 

Catling V. King (1877), 25 W. R. 550. Folld. Rosslter r. 

Miller (1877), 4C L. J. Ch. 228. Consd. Shardlow v. 

Cottorell (1881\ 18 Ch. D. 280 ; Carr v. Lynch, [1900] 1 

Ch. 613. Refd. Jarrett v. Hunter (1886), 34 Ch. D. 182 ; 

I’attlc V, Anbtruthcr (1893), 41 W. It. 625 ; Stokes v. 

Whlchor, [1920] 1 Ch. 411. 

124. .] — (1) In a contract for the 

sale of real estate “ proprietors ” is a sufficient 
de.scription of the vendors within Stat. Frauds. 

(2) An estate belonging to applts. was offered 
for sale in lots subject to certain printed conditions 
of sale, one of which provided that the purchaser 
should be required to sign a contract embodying 
the conditions. Resp. made a verbal offer for the 
purchase of certain lots in accordance with the 
conditions. The authorised agent of the vendors 
wrote to him recapitulating the terms of his offer, 


116 iii. .] — The owner of an 

undivided fourth interest in certain 
land accepted an offer for it, subject, 
as ho contended, to the consent of his 
<io -owners, & gave to the proposed 
purchaser a receipt for a payment on 
account, in this receipt being the 
words, “ this receipt subject to owner’s 
approval ” ; — Held : as the vendors 
wore not mentioned or described in the 
receipt, it was not sufladent as a memo- 
randum under Stat. Frauds. — Trem- 
blay V. Dubs AULT (Man.) (1912), 22 
W. L. R. 716.— CAN. 


116 iv. .] — Where at a sale 

of land an auctioneer made a memo- 
randum by writing on the conditions 
of sale the name of the purchaser, & 
endorsing on the back the name of the 
purchaser & the price, but neither the 
conditions nor the auctioneer’s writing 
contained the names of the vendors ; — 
H eld : there was not a suffioient momo- 
mndum in writing to satisfy Stat. 
Jrauds.— Perry v . Morris (1848), 3 
Nfld. L. R. 26.— NFLD, 


116 V. .] — Where an auc- 

tioneer at an auction of laud en- 
dorsed on the conditions of sale memo- 
randa of the names of purchasers & 
their bids, but the vendor’s name did 
not appear : — Held : the memorandum 
was insuflacient \mder Stat. Frauds Sc 
the affixing of his signature by the 
auctioneer a short time after the 
auction, even if it be admitted that his 
signature was sufficient to bind the 
vendor, was after the determination of 
his implied authority as agent of the 
vendee, & could not em’e the defect. — 
MoLea V. Deb Babres (1849), 3 Nfld. 
L. R. 84.— NFLD. 


h. .1 — If there be in a con- 

tract for the sale of land a sufficient 
description of one of the coutiueting 
parties, to enable it to be ascertained 
who he is, it is a sufficient coinpllanco 
with Stat. Frauds. — Aevier v. Watson 
(1888), 14 V. L. R. 771.— AUS. 

k. .] — In order to satisfy Stat. 

I'rauds the names of both parties 


must appear l/i the memorandum 
required by the statute to bo signed by 
tbo party to be charged. — Sawers v. 
Tosh (1909), 28 N. Z. L. R. 748. - 

N.Z. 

117 i. Connexion of documents to 
ascertain identity.]— J uvink v. Deane 
(1850), 2 Ir. Jur. 209.— IR. 

PART I. SECT. 8, SUB-SECT. 4.— 
A. (b). 

l. General rule.] — The dcbcription of 
the parties in a contract for the 
sale of land must bo such that it can 
bo found with perfect certainty, & 
without fear of contradictory evidence, 
who the parties are. — K ino v. Grim- 
wood (1891), 17 V. L. R. 253.— AUS. 

m. .] — A writing in not suffi- 

cient 1o make a contract of purchase 
of land cemply with Stat. Frauds unless 
1 he parties to the contract are specifled 
in the writing, either nominally or by 
description or reference. The i)arUes 
must be described in such manner that 
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Sect. 8 . — The 'tncmorandum or note : Sub-sect. 4^, A. 

(a ).] 

& accepting it on behalf of “ the proprietors,” 
& adding that he had requested the solrs. “ to 
forward to him the agreement for purchase.” 
Resp. wrote back tliat, unless he was left free to 
build or not as he liked, the offer had better be 
reconsidered. The agent replied that the accept- 
ance was not conditional, <fc that h(‘ was at liberty 
to do as lie thought best. Resp. afterwards 
refused to complete the purchase : — Held : the 
letters amounted to a binding contract within 
Stat. Frauds. — Roksiter v. Miller (1878), 3 
App. Cas. 1124 ; 48 L. J. Ch. 10 ; 39 L. T. 173 ; 
42 J. P. 804 ; 20 W. R. 865, H. L. ; revsg. (1877), 
5 Ch. 1). 048, 0. A. ; restg., 46 L. J. Ch. 228. 
An7U)kUum8 : — As to (1) Consd. Shardlow v. Cottorell (1881), 
18 Ch. D. 280 ; Jarrett v. Hunter (1886), 34 Ch. 11. 182 ; 
Pattle V. Anstrutlier (1893), 69 L. T. 175 ; Lovesy v. 
Palmer, [1916] 2 Cli. 233. As to (2) Distd. Domiison v. 
People’s Cafe Co. (1881), 45 L. T. 187. Consd. Hawkes- 
worth r. Chafley (1886), 55 L. J. Ch. 335 ; Lloyd v. 
Nowell, [18951 2 Ch. 744. Apld. Filby v. HounRcll, [1896] 
2 Ch. 737. Consd. Cook v. \MlliamB (1897). 13 T. L. K. 
481 ; North v. Percival, [1898] 2 Ch. 128. Apld. Walters 
r. Le Blanc (1899), 15 T. L. R. 426. Consd. Rossdalc v. 
Benny, [1921] 1 Ch. 57 ; Chillingworth v. Esehe (1923), 
92 L. J. C’h. 461. Reid. Lewis v. Brass (1877), 3 Q. B. B. 
667 ; Winn v. IbilJ (1877), 7 Ch. D. 29 ; Bertel r. Neveux 
(1878), 39 L. T. 257 ; Bonnewell v. Jenkins (1878), 8 
Ch. D. 70 ; Gray v. .smith (1889), 43 C’h. D. 208 ; Love 6c 
Stewart r. Instone (1917), 33 T. L. R. 475. 

125. ,] — (1) If, in a contract for sale, 

the vendor is dc^scribed simply as proprietor,” 

owner,” “ mortgagee,” or the like, the description 
is sufficient to satisfy the requirements of Stat. 
Frauds ; but not so if he is described as “ vendor,” 
or ” client ” or ” friend ” of a named agent, or 
as ” solicitor to the vendor,” even where the solr. 
is himself the vendor & is described in the contract 
as “ A. B, solr. to the vendor.” Semble : a mere 
reference in a condition of sale to a conveyance or 
other document of title relating to tJie property, 
the name or description of the vendor not being 
stated in the condition, is not sufficient to import 
its contents into the contract so as to satisfy the 
requirements of Stat. Frauds, even if such con- 
veyance or other document does show who is the 
vendor. A contract which, under Stat. Frauds, 
is invalid through not naming or sufficiently 
describing the vendor, is not rendered valid by 
the fact tliat the purchaser knew, at the time he 
entered into the contract, who the vendor was. 

(2) Neither parol evidence nor the actual 
knowledge of the pui'chaser who the vendor is 
can be admitted to cover the original defect in the 
contract ; nor can the contents of a conveyance 
or other document referred to in the contract be 
imported into it for the purpose of ascertaining th(' 
owner. — Jarrett v. Hunter (1886), 34 Ch. D. 
182 ; 56 L. J. Ch. 141 ; 55 L. T. 727 ; 51 J. P. 
165 ; 35 W. R. 132 ; 3 T. L. R. 117. 

Annotations: — As to (1) Apld. Pattle v. Anstruther (1893), 
69 L. T. 175. Consd. Filby v. Hounsell, [1896] 2 Ch. 737. 
As to (2) Consd. LovoHy v. Palmer, [1916] 2 Ch. 233. 
Apld. Keen v. Hear, [1920] 2 Ch. 574. 

126. “Company in possession.”] — An 

agreement for the sale of real estate did not dis- 
close the names of the vendors, but it appeared 
therefrom that the vendors were a co. in possession 
of the property offered for sale, & that they had 
carried on operations thereon : — Held : the 
vondoi’s were sufficiently described to satisfy Stat. 
Frauds. — Commins v. Scott (1875), L. R. 20 Eq. 


11 ; 44 B. J. Ch. 563 ; 32 L. T. 420 ; 23 W. R. 
498. 

Annotations : — Consd. Filby v. Hounsell, [1896] 2 Ch. 737. 

Refd. 8hardlow v. Cotterill (1881), 45 L. T. 672 ; Wylsou 

V. Bunn (1887), 34 Ch. B. 569. 

127. “Trustee selling under trust for 

sale.”] — A contract for the sale of land in which 
the vendor is not named, but is stated to be “ a 
trustee selling under a trust for sale,” is sufficient 
within Stat. Frauds. — Catling v. King (1877), 
5 Ch. 1). 660 ; 46 L. J. Ch. 384 ; 30 L. T. 526 ; 41 
J. P. 692 ; 25 W. R. 550, C. A. 

AnnokiiUms .•—Apld. Towle V. Topham (1877), 37 L. T. 308. 

Refd. Moi'gran v. Wj>rthinprtou (1878), 38 L. T. 443 ; 

Shardlow Cotterill (1881), 45 L. T. 572. Mentd. 

Bawkine v. Penrhyn (1877), 6 Ch. B. 318; Futcher o. 

Futchor (1881), 50 L. J. Ch. 735. 

128. “Executors.”] — Tlie particulars of 

sale of a leasehold house stated that it was the 
property of F., deceased, that the sale was by 
direction of his exors., not naming them. A 
memorandum of the sale indorsed on the particulars 
was signed by the auctioneers as agents ” for the 
vendors.” F. was a domiciled Scotsman, & had, 
by a testamentry instrument in the Scottish 
form, named seven i>ersons, & the acceptors of 
them, as exors. Two only accepted office, & con- 
firmation was granted to them subsequently to 
the contract of sale : — Held : the contract was 
valid, & specific performance of it decreed at the 
suit of the exors. — Hood v. Barrington (Lord) 
(1868), L. R. 6 Eq. 218. 

Annotations : — Consd. Sale v. Lambert (1874), L. R. 18 Ef|- 1* 

Apld. Towlo V. Topham (1877), 37 L. T. 308. Refd. Beer 

V. London & Paris Hotel Co. (1875), 32 L. T. 715 ; Thomas 

V. Brown (1876), 45 L. J. Q. B. 811. Mentd. Pepin r. 

Bruydre, [1902] 1 Ch. 24. 

129. “ On behalf of himself & all persons 

interested.”] — A., to whom the owner of a quarry 
had agreed to grant a lease, agreed “ on behalf of 
himself & all persons interested ” to sell ‘‘ the 
quarry ” to B., & ” that the lease agreed to be 
granted by the lessor should be granted as B. niiglit 
direct.” B. liaving refused to complete the 
purchase, A. brought an action for specific per- 
formance, & in his statement of claim stated liis 
agreement with the owner of the quarry as well as 
the memorandum of agreement with B., <k; alleged 
that B. was aware of the nature of A.’s interest 
in the (luarry, & had accepted tlie title. B. 
demurred on the ground that the meiriorandum 
was not sufficient within Stat. Frauds : — Held : 
the memorandum was sufficient. — Morgan v. 
Worthington (1878), 38 L. T. 443. 

130. “ Legal personal representative of 

A. B. ” — No person filling such character at date 
of contract.] — In the conditions of sale tlie vendor 
was described as ” legal personal representative 
of A. B.” At the date of the contract the vendor 
was not A. B.’s legal personal representative; 
there was no person filling that character. But the 
vendor was the only person in a position to become 
“ legal personal representative,” & he subse- 
quently took out letters of administration to A. B.’s 
estate. The purchaser objected to the title on 
this ground ; — Held : the objection failed ; the 
latent ambiguity being raised by parol evidence 
could be got rid of by parol evidence, & there was 
a valid contract. — T owle v. Topham (1877), 37 
L. T. 308. 

131. “ Vendor.”] — Hood v. Barrington 

(Lord), No. 128, ante. 


there can bo no fair or reasonable 
dispute as to their identity. — Mahler 
V. Barker, [1924] 3 B. L. R. 292 ; 
11924] 2 W. W. R. 796 ; 31 B. V. R. 
] 36.- CAN. 

n. Purchaser— ClictU of A.'*] -An 
offer to a “ client of A.” docs not con- 


tain a descilption of the pui chaser 
sufficient to satisfy Stat. Frauds. — 
Newberry v. Brown (1915). 32 

W. L. R. 118; 23 D. L. R. 027.— 

CAN. 

131 i. Vendor — ** Vendor.*’] — “Ven- 


dor “ is not a sufficieiit deseription of 
the party selling: to satisfy Stat. 
Frauds. — WiiJvioT v. Stalker (18S2), 
2 O. R. 78.— CAN. 

131 ii. .] — Maber V. I’EN- 

KAl^Kl, 24 C. L. T. 407.— CAN. 
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f 22 . .] — Potter v. Duffield, No. Ill, 

ante, 

133. ,1 — Pltf. having agreed with C., 

an auctioneer, to buy a house which belonged to 
deft., paid a deposit, & signed a memorandunn , 
stating, “ I have purchased the property . . . & 
have paid £70 as a deposit, ... & agreed with 
the vendor to pay the remainder of the purchase- 
money. . . The memorandum was signed by 
pUf. & by C., “as agent for the vendor,” & “ as 
auctioneer.” There was no further description of 
who the vendor was. Afterwards deft.’s solrs. 
duly sent the abstract of title. Pltf.’s solrs. 
received it made requisitions, stating that they 
did so “ without prejudice to any question that 
may arise as to the contract.” IJltimatcly jiltf. 
repudiated the contract on the ground that the 
memorandum did not disclose the name of tlie 
vendor, & brought an action for the return of the 
deposit. Deft, was always ready to carry out the 
contract : — Held : (1) pltf.’s conduct in receiving 
& inquiring into the abstract of title estopped him 
from denying tlie validity of the contract ; (2) pltf. 
could not sue for return of the deposit on the ground 
of failure of consideration, inasmuch as the money 
was paid under full knowledge of the terms of the 
memorandum, & deft, was always willing to carry 
out the contract. 

(3) Semhle : the contract was not sufficient to 
satisfy Stat. Frauds, the vendor not being 
sufficiently described. — T homas v. Brown (1876), 
1 Q. B. D. 714 ; 45 L. J. Q. B. 811 ; 35 L. T. 237 ; 
24 W. R. 821. 

AimoUitions : — As to (2) Apld. CliUlingrworth v. Esclie, [1923] 

1 Oil, .')76, Consd. IMonnlckendani v. Leanse (1923), 39 

T. L. R. 445. As to (3) Consd. Roswitcr v. Miller (1877), 

4(5 L. J. Ch. 228. 

134. .] — By an agreement in writing 

('xpressed to be made between B. of the one part 

8. of tlie other part, & signed by B. only across 
the receipt stamp, the document being also duly 
stamped as an agreement, it was stated that “ the 
vendor hereby agrees to sell to the purchaser a plot 
of ground, situate near (Church street, Cromer, being 
115 feet front by 56 feet deep, in consideration 
for £650, & hath received £50 on account of same.” 
It was proved that B. had a plot of ground near 
Church street, which was 113 feet 11 inches long 
by about 58 feet deep : — Held : the agreement 
contained a sufficiently definite description of the 
property to enable the ct. to receive evidence of 
what the property consisted ; the vendor’s name 
was sufficiently stated & Stat. Frauds was no 
defence to an action for specific performance. — 
Sidle v. Bond-Cabbell (1885), 2 T. L. li. 44. 

135. .J — Jakrpitt V. Hunter, No. 

12.5, ante, 

136. “ Owner.”] — Jarrett v. Hunter, 

No. 125, ante. 

137 . Subsequent mistaken descrip- 

tion as “ trustee for sale.”] — The memorandum of 
a contract for sale of land was signed in counter- 
part, one copy being signed by “V. «& Son, as 


agents for ” 0. C. who was the vendor’s solr. The 
other copy was duly signed on behalf of the pur- 
chaser : — Held : the latter being a complete 
memorandum as against the purchasc'r, the 
defect in the former was no bar to the vendor’s 
suing for specific performance. 

The memorandum which was at the foot of the 
particulars & conditions stated that V. & Son 
were agents for the “ vendor ” who was described 
as “ vendor ” throughout the conditions. The 
particulars stated that the Sfxle was by direction 
of the “ owner.” The eighth condition, by mistake, 
stated that the vendor was a “ trustee for sale ” : — 
Held : although the word “ owner ” was by itself 
a sufficient description of the vendor, the subse- 
quent mistake was fatal, & the vendor was not 
sufficiently designated. — Butcher v. Nash (1889), 
61 L. T. 72. 

138. .] —Walters v, I^e Blanc 

(1900), 16 T. L. R. 360, 0. A, 

139. “ Mortgagee.”] — Jarrett v. Hun- 

ter, No. 125, anir. 

140. ” Client ” or “ friend ” of named 

agent.] — .Iari:ktt v. Hunter, No. 125, ante, 

141. “ Solicitor to the vendor.”] — 

Jarrett v. Hunteii, No. 125, ante. 

142. “ Agents of vendor.”] — (’oombs v. 

Wilkes, No. 112, aiife, 

143. “ Landlord.”] — Coombs v. WnjvEs, 

No. 112, ante. 

144. ” Our client ” — Conditions of sale 

referring to ” mortgagees.”] — In a purchaser’s 
action for specific performance the deft, alleged 
(a) that there was no concluded contract, but 
only an agreement as to price ; (5) that the agree- 
ment did not satisfy Stat. Frauds, inasmuch as tlu‘ 
vendor was not suffioic'ntly identified ; & (c) that 
the vendor’s agents had no authority to enter into 
the contract : — Held : on the facts, that all thre(‘ 
defences failed, & pltf. was entitled to specific 
performance. — Allen (A. H.) A Co., Ltd. v. 
Whiteman (1920), 89 L. J. Ch. 531; 123 L. T. 
773 ; 64 Sol. Jo. 727. 

145. Insufficiency of description.] — I.avery v. 
PuRSELL, No. 71, a7ife. 

146. Admissibility of parol evidence to 

remedy.] — Jarrett v. Hunter, No. 125, ayiie. 

147. Knowledge by purchaser of identity 

of vendor.] — Jaiu?ett v. Hunter, No. 125, ante. 

148. Whether supplied by references to 

other documents.] — Jarrett v. Hunteb, No. 125, 
ante, 

B, Terms of Contract. 

(a) Mtisi Contain All Essential Terms. 

Sec, generally. Contract, VoL XII., pp. 148, 149, 
Nos. 1015-1025 ; Landlord A Tenant, Vol. 
XXX., pp. 375, 376, Nos. 385, 391. 

149. General rule.] — (1) A. agrees for the pur- 
case of an estai/C, but the agreement not reduced 
into writing ; though A. in confidence thereof gave 
orders for conveyances to be drawn, & went 


136 i. “ Owner.**] — Though the 

uiero description of an o^vner as 
‘ vendor " in the contract or con- 
ditions of sale is Insufflcicnt to satisfy 
Stat. Frauds the term “ owner ” or 
proprietor ’* Is sufficient for the 
purpose. — Author & Co. v. Clark & 
COLLEN, [1917] N. Z. L. R. 706.— 
N.Z. 

o. “ Knonm as property of 

J/*’’]— Gordon v. Murray (1889), 15 

V. L. R. 110.— AUS. 

p. De^ripiion hy initials.] — 

Kennedy v. Oldham (1888), 15 O. R. 
433.— CAN. 

q. — — ^*}Ve.**] — Bennett v. 


Stoduell (1914). 26 O. W. R. 188; 
6 O. W. N. 163; 17 D. L. R. 835.— 

CAN. 

146 i. Insufficiency of description — 
Admissibility of parol evidence to 
remedy.] — ^Whoro an agent contracted 
to soil land as agent for D. Y. the 
vendor’s true name being A. Y. : — 
Held : parol evidence was not ad- 
missible to prove the real name of the 
vendor, & there was no sufficient 
memorandum of the contract within 
Stat. Frauds. — Ford v. Youno (1882), 
8 V. L. R. 93.— AUS. 

146 ii. .] — Pudnky v. 

Strono (1888), 14 V. L. J(. 758.— 
AUS. 


r. Necessity for description as buyer 
d' seller.] — To make a valid memo- 
randum of a contract of sale to 
satisfy Stat. Frauds, it is not necessary 
to describe the parties as buyer Sc 
seller where it Is clear from surrounding 
circinnstanoes which position they 
respectively occupy. — Carncrosr v. 
Hamilton (1890), 9 N. Z. L. R. 91.— 
N.Z. 

PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 i. General rule.] — Whore it ap- 
pears from the evidence that a written 
agreement for sale of land docs not 
correctly contain a material Urm of the 



30 


Sale op Land. 


Sect, 8 . — The memorandum or note: Sub-sect, 4, B. 
(g), jh) <£: (c).] 

several times to view the estate, this ct. will not 
carry such agreement into execution, & Stat. 
Frauds may be pleaded to a bill brought for that 
purpose. 

(2) A letter is not a sufficient evidence of the 
agreement, unless the terms of the agreement are 
mentioned therein, but where a man takes 
possession in pursuance of an agreement, the ct. 
iffill decree an execution of it. — C lerk v. Wright 
( 1737), 1 Atk. 12 ; 20 E. R. 0, L. C. 

Annotation : — As to (1) Reid. Maddlson v. Alderson (1883), 

8 App. Cas. 4fi7. 

150. .] — A letter to a solr., with directions 

for preparing the conveyance of a purchase, 
described generally as the land bought of A., not 
specifying the lor?ns, is not sufficient evidence of 
a contract witliin Stat. Frauds. — R ose v. Cunyng- 
IIAME (1805), 11 Yes. 550 ; 32 E. R. 1202, L. O. 
Annotations: — Mentd. MatUiew v. Osborne ( 1853), 13 C. B. 

1)19 ; Baikworth v. Youns (1856), 4 Drew. 1. 

-.] — Cox V, Middleton, No. 163, post, 

152. .1 — Blackburn v. Walker, [1920] 

W. N. 291. 

153. Letter — Term to be supplied by plaintiff.] — 

Boys v, Ayerst, No. 20, ante, 

154. Asking for abstract & copy of con- 

ditions of sale — Containing no single term or con- 
dition of contract.] — Upon a sale by auction on 
May 9 of a house premises, the same were upon 
deft.’s bidding knocked down to him ; but, being 
the worse for liquor, ho did not then sign the con- 
tract of sale. The following day, however, his 
attorney wrote to the vendor’s attorney as 
follows : — “ Workin^on, May 10, 1872. Dear 
Sir. — I have been instructed by Mr. Baxter to 
prepare his title to the Railway Hotel & premises 
at Workington, which he purchased last evening. 
It has been proposed to my client that ho should 
take possession forthwith, & commence selhng 
the undisposed of stock-in-trade of the late Mrs. 
Cape, which it is intended to value. My client 
is not indisposed to do this, if the vendor will 
consider his taking possession as without prejudice 
to his right, if it is considered necessary, to object 
to the title. Let me hear from you hereon at 
your earliest convenience, & send me the abstract 
of title & copy conditions when ready. Yours, 
truly, J. Milburne.” On May 17, the auctioneer 
wrote his name & the date across the stamp upon 
the conditions of sale, & he went with the vendor’s 
Bolr. to deft, upon the subject, but deft, then 
repudiated the purchase on the ground of drunken- 
ness. Upon this the premises were resold at a 
loss, & the present acton was brought to recover 
the difference & expenses : — Held : the letter of 
Mr. Milburne was not a memorandum or note 
in writing sufficient to satisfy Stat. Frauds, s. 4, 
because it did not contain the terms of the con- 
tract ; & because there was no evidence to show 
any authority on the part of deft, to Mr. Milburne 
to sign any agreement or memorandum for him. 
Semble : if an auctioneer has any implied legal 
authority to bind a vendee upon the sale of real 


property by signing the contract, he must sign 
it at the time of the sale & not subst^quently. — 
Matthews v, Baxter (1873), 28 L. T. 669 ; 21 
W. R. 711. 

155. Receipt — Terms to be expressed In subse- 
quent document.] — A memorandum that A. had 
paid to B. £50 as a deposit in part payment of 
£1,000 for the purchase of a house, the terms to 
be expressed in an agreement to be signed ns 
soon as prepared : — Held : not a sufficient agree- 
ment in writing. — Wood v, Midgley (1854), 5 
De G. M. & G. 41 ; 2 Eq. Rep. 729 ; 23 L. J. Ch. 
553 ; 23 L. T. O. S. 59 ; 2 W. R. 301 ; 43 E. R. 
784, L. JJ. 

Annotations : — Consd. Morgan v. Worthington (1878), 38 

L. T. 443. Refd. Pain v. Coombs (1857), 3 Sm. 6c G. 

449 ; Davies v. Otty (1804), 4 New Rim. 5 ; Lucas v. 

Dixon (1889), 22 Q. B. D. 357. Mentd. Barkwortli r. 

Young (1850), 4 Drew. 1. 

156. Terms only partly set out.] — 0. & S. 

agreed to become partners in a colliery, which 
was to be demised upon a royalty, to be divided 
between them in some proportion. There was no 
agreement signed at the time, but S. signed 
certain receipts for money received from C., & 
which C. alleged were paid on account of the 
partnership : — Held : tlie agreement was for the 
purchase of land, & was not reduced into writing, 
& the receipts given were not sufficient to take the 
agreement out of Stat. Frauds. 

Although the ct. has struggled to bring within 
the description of signed agreements any instru- 
ment, however informal, which does in truth 
disclose what the terms of tlie contract were, it 
always requires the terms to be disclosed, at 
least by reasonable inference. — Caddjck v, Skid- 
more (1857), 2 De G. & J. 52 ; 27 L. J. Ch. 153 ; 
30 L. T. O. S. 205 : 3 Jur. N. S. 1185 ; 0 W. R. 
119 ; 44 E. R. 907, L. C. 

Annotations: — Refd. leaaca r. Evans (1899), 10 T. L. R. 

113 ; Re De Nicols, Do Nicols w. Curlier, [1900] 2 Ch. 

410, 

157 . ,] — Blackburn v. Walker* 

[1920] W. N. 291. 

158. Sale of two separate premises — Statement 
of purchase price in one sum — Date for completion 
to be agreed subsequently.] — Ozd v, Coombes 
(1884), 28 Sol. Jo. 378. 

(b) Must Show Agreement of Parlies. 

See, generally^ Contract, Vol. XII., pp. 149, 
150, Nos. 1026-1032. 

159. Inclusion of additional terms— Letters of 
offer & acceptance — Acceptance Including fresh 
terms.] — Vendor & purchaser had agreed by parol 
upon the sale of a house at a specified price. The 
purchaser, by arrangement, wrote a letter to the 
vendor confirming liis offer, repeating the terms, 
& requesting a reply. The vendor’s solr. replied, 
stating that he was instructed to carry out the 
sale of the house according to the purchaser’s 
letter, but adding, “ there are some details to bo 
embodied in a contract of sale which I will pre- 
pare & forward tor your approval & signature ” : 
— Held : the latter words as to details to bo 
‘mbodied, qualified the otherwise unconditional 


conti'act Stat. Frauds is a bar. — 
Mandziuk V. OzAiiLEY (AH a.), [1920] 
3 W. W. R. 758.— CAN. 

149 ii. .] — I'ATTKRSON V. SCOTT, 

[1922] 2 W. W. R. 700 ; 69 I). L. R. 
81 ; 32 Man. L. R. 343.— CAN. 

t. Letter —Terms only partly set out 
— Formal contract contemplated.] — 
Held : the letters relied upon by pHf. 
as constituting a contract for the sale 
by defts. to him 6c the purchase by him 


from defts. of certain land wore not 
sufficient to constitute a contract of 
which spooffio performance oouhl bo 
ordered, for the reason that the letters 
did not contain all the terms of the 
contract, & It was in the contemplation 
of the parties that a formal contrac5t 
should be prepared Sc executed which 
should contahi terms not set forth 
in the letters. — Ross v. Eastern 
Saskatchewan Land Co. (1911), 17 
W. L. R. 280; 4 Sask. L. R. 340,— 
CAN. 


a. Receipt — Terms only partly set 
out — Formal document contemplate^.] 
— Striokjland V. Ross (Sosk.) (1912), 
21 W. L. R. 945 ; 5 D. L. R. 706 ; 2 
W. W. R. 887.— CAN. 

b. Matters left for future arrange- 
ment .] — WiLLTSTON V. Lawson (1891), 
19 S. C. R. 673.— CAN. 

0. .1 — McKenzie v . Waihh, 

[1921] 1 W. W. R. 1017 ; 61 8. C. R. 
312.— CAN. 
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acceptance of the offer in the purchaser’s letter, 
& there was not a sufficient memorandum in 
writing within Stat, Frauds, s. 4 . — Bali, v, 
liRiDQES (1874), 30 L. T. 430 ; 22 W. R. 552. 

^00. .] — In reply to a written 

offer by A. to purchase B.’s property for £1,450, 
B.’s solrs. wrote accepting the offer, & continued, 
“ We inclose contract for your signature. On 
receipt of this signed by you across the stamp & 
deposit we will send you copy signed by him.” 
The inclosuro was a contract with usual condi- 
tions of sale providing for a deposit of 10 per 
cent., fixing a date for completion, & limiting the 
period of B.’s title. Three days afterwards B.’s 
solrs. again wrote A., “ Kindly let us know whether 
we shall send abstract of title to you or to a solr. 
for you. At the same time perhaps you will 
send us deposit. In order to define time for 
delivery of abstract, & for completion, the con- 
tract sent you had better perhaps be signed, 

1 hough the correspondence is a sufficient contract.” 
A. returned the inclosure unsigned: — Held: the 
letters did not constitute a contract. — J ones v. 
Daniel, [1894] 2 Ch. 332 ; 03 L. J. Ch. 562 ; 70 
L. T. 588 ; 42 W. R. 687 ; 8 R. 579. 

Annotation : — Distd. Roiiso v. Ginsberg (1911), 55 Sol. Jo. 

C32. 

161. Exchange of duplicate parts — Unauthorised 
alteration by vendor’s solicitor In document signed 
by vendor — Subsequent ratification by vendor.] — 

On July 14, 1921, tlie solrs. of pltf. & deft, attended 
to exchange duplicate parts of a contract for the 
sale of two houses by deft, to pltf. & his wif(‘. 
The 23art signed by pltf. contained his name only 
as the purchaser. Without authority deft.’s 
solr. struck out the name of pltf.’s wife in the part 
signed by deft., who afterwards ratified his action 
&; instructed him to proceed with the contract. 
The title was accepted & a draft assignment pre- 
pared & approved by deft.’s solr. On July 26, 
1921, deft.’s solr. wrote to pltf.’s solr. a letter 
headed ” Sweet to Koenigsblatt ” — “ Ilerewith 
replies to requisition. I understood that vacant 
possession could be given & the contract was 
drawn accordingly. The vendors now state that 
vacant possession cannot be given, &, further, 
tliat the purchaser does not expect or require it.” 
Deft, refused to complete, & in an action for 
specific performance he pleaded Stat. Frauds : — 
Held : the ratification related back to the time 
when the acts were done, & that on July 14 it 
was as if deft.’s solr. had in his possession a docu- 
ment with alterations, signed by deft, after they 
were made, & with authority to hand it over as 
part of an operative agreement in return for a 
similar document signed by pltf. ; & that Stat. 
Frauds raised no difficulty, as pltf. was suing on 
an agreement signed by the parties. — Koenigs- 
BLATT V, Sweet, [1923] 2 Ch. 314 ; 92 L. J. Oh. 
598 ; 129 L. T. 659 ; 39 T. L. R. 576 ; 67 Sol. 
Jo. 638, C. A. 

What amounts to concluded contract — Necessity 
for agreement of parties.] — See Sect. 3, ante, 

(c) Description of Property Sold, 

See Contract, Vol. XII., p. 150, No. 1033; 
Landlord & Tenant, Vol. XXX., p. 377, Nos. 
411, 412. 


162. Sufficiency of description.] — After certain 
negotiations for a purchase between the agents 
of the vendor & purchaser, a letter was writticn 
to the vendor by his agent, stating that the imr- 
chaser had agreed by his agent to purchase the 
property, which was sufficiently identified, at a 
certain price. The vendor frequently wrote to 
his agent in reference to the trausaction, such 
letters being communicated to the purchaser’s 
agent. Drafts were prepared, & signed by the 
vendor’s agent in approval, but the vendor died 
before the sale was completed : — Held : there was 
a binding contract within Stat. Frauds, of which 
the ct. would decree specific performance. 

The price being mentioned & the premise's 
identified, under all the circumstances there was 
no doubt that a binding contract had been entered 
into (Wood, V.-C.). — Carpenter v, Churchill 
(Lord) (1854), 2 W. R. 364. 

163. .] — An agreement was in the follow- 
ing words : “A. agrees to pay £625 for the cottage 
& stable, B. paying the expenses of the lease held 
by Mr. C. Signed A. ” : — Held: such an agree- 
ment was not sufficient within the Statute of 
Frauds. 

If the parties contract together for the pur- 
chase of a house, primd facie the contract is to 
imrchase the fee simple. It may be that tlie 
party purchasing may know that the vendor 
had not the fee simple, & then such a contract 
might be performed by the purchaser having all 
the interest of the vendor (Kindersley, V.-C.). 
— Cox V. Middleton (1854), 2 Drew. 209; 2 
Eq. Rep. 631 ; 23 L. J. Ch. 018 ; 23 L. T. O. S. 
0 ; 2 W. R. 284 ; 61 E. R. 699. 


Annotation: — FoUd. Dolling r. Evans (1867), 31 J. P. 375. 

164. .] — An agreement for the sale of a 

leasehold estate did not expressly make it appear 
whether the sale was of the whole int/crest in thc' 
lease or of an underlease only : — Held : the pro- 
visions of Stat. Frauds were not complied with. 
— Dolling v, Evans (1867), 36 L. J. Ch. 474 ; 
15 L. T. 604 ; 31 J. P. 375 ; 15 W. R. 394. 

165. .] — Shardlow V, Cotterkll, No. 

106, ante, 

166. By reference to deeds in possession of 

person named In agreement.] — An agreement in 
writing for the sale of a house did not by descrip- 
tion ascertain the particular house, but it refcrri'd 
to the deeds as being in the possession of a jierson 
named in the agreement. The ct. held the agre('- 
ment sufficiently certain, if it could be ascertained, 
by an inquiry before the master, that the deetls 
in the possession of the person named referred 
to the house in question. — Owen v, Thomas 
(1834), 3 My. & K. 353 ; 3 I;. J. Ch. 205 ; 40 
E. R. 134. 


Annotations: — Apld. McMurray v, Spk'cr (1868), L. K. •> 
Eq. 627. Consd. Smith v. Webster (1876), 3 Ch. D. 49. 
Apld. Naylor v. Goodall (1877), 47 L. J. Ch. 53. ^ Consd. 
Shardlow v, Cotterill (1881), 44 L. T. 549. Befd. Car- 
ponter v. Churchill (1854), 2 W. R. 364 ; Sheers v, 
Thlmbleby (1897), 76 L. T. 709. 


167. “The mill property, including two 

cottages in E. village “—Part of the property not 
In E.]— Tlie words “ the mill property, including 
two cottages in E. village,” were held a sufficient 
description of the subject-matter of a contract 
to take the case out of Stat. Frauds, though 


PART I. SECT. 8, SUB-SECT. 4. — 
B. (0). 

d. Sufficiency of description — “ M 
property. — A contract or memo 
randum In writing for the sale of lan( 
in order to comply with 8tat. Fraud 
must identify the property sold ; i 
not sufficient for a vendor to sa; 

‘I hereby agree to sell my property t 


C.” — CORUORAN V, 0*Rourke (1888), 
14 V. L. R. 889.— AUS. 

e. “ My land.**] — Parker v. 

Barnett (1890), 16 V. L. R. 214.— 

AUS. 

f. Description by mistake as 

whole lot instead of half lot.] — Jennings 
V. Robertson (1852), 3 Or. 513. — 

CAN. 


g. Ten acres of land c£* lands 

belonging to T. adjoining .] — Hornsby 
V. Johnstone (1872), 9 N. S. 11. 1. — 

CAN. 

h. “ My property on K. street.**] 

— MoCltjno V. MoCraoken (1883), 3 

O. R. 696.— CAN. 

j. By reference to sheriff *8 
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Sect. 8. — The mcmoraiidum or note : Suh^scct. 4, B 
«c), (d) (e ) ; 8uh-8ect. 6, A.] 

part of the property was not in the pariah of E. 
— McMubray V. Spicer. (1808), L. R. 5 Eq. 527 
37 L. J. Ch. 505 ; 18 L. T. 110 ; 10 W, R. 332. 
Annolatian-a : — ^Refd. Webb v. Husrhcs (1870), L. R. 10 Eq. 

281 ; McGrory v. Aldordale Estate Co., [1918] A. C 

603. 

168. ‘‘The Jolly Sailor offices, etc.’*] — 

One of three trustees acting as if he were absolute 
owner, entered into a contract to sell the entirety 
of certain freehold property, in one-flfth part of 
which he liad a beneficial interest, describing the 
property as “ The Jolly Sailor offices, etc.’* to 
pltf. The other trust e(‘s afterwards refused to 
concur in the sale. Pltf. having brought his 
action for specific performance of the contract ; 
— Held: the subject-matter of the contract was 
sufficiently defined, as the vagueness, if any, 
about the meaning of the words “ Jolly Sailor 
offices, etc.” might be removed by an inquiry 
at chambers. — Naylor v. Goodall (1877), 47 
L. J. Ch. 63 ; 37 L. T. 422 ; 26 W. Li. 162. 

169. Requirement as to description of property 
sold.] — Testator wrote to his solr. with reference 
to a negotiation for the purchase of certain tithes, 
as follows : ” Previously to paying the amount 
(then came a word illegible) for tithes, glebe, etc., 
it would be advisable to have some information 
as to title, identity of lands,” etc. ; — Held : this 
note was not a note or memorandum in writing 
of a contract within Stat. Frauds. — Savile v. 
Kinnaird (1865), 11 L. T. 687; 11 Jur. N. S. 
195 ; 13 W. R. 308. 

(d) Where Aliernaiive Offers. 

170. Alternative written offers — Verbal accept- 
ance of one.] — Where, after negotiations for the 
letting of a certain property, a letter signed by 
the agent of the owner & containing an alternative 
offer to let the property on the conditions named 
therein, or to sell part at the price therein stated, 
is sent to the intending lessee, & in reply thereto 
he accepts the offer of the property, there is evi- 
dence of a concluded contract for letting sufficient 
to satisfy the Stat. Frauds. — Lever v. Kopfler, 
[1901] 1 Ch. 543 ; 70 L. J. Ch. 395 ; 84 L. T. 584 ; 
4D W. R. 506 ; 45 Sol. Jo. 326. 

(e) Price. 

See, generally. Contract, Vol. XII., p. 152, 
Nos. 1046-1052. 


171. Necessity for statement.] — Carpenter v . 
Churchill (IjOrd), No. 162, ante. 

I 172. Effect of non-disclosure — Contract unen- 
forceable.] — Sales of land by auction are within 
Stat. Frauds ; except sales under decree. 
Auctioneer’s receipt for the deposit, not con- 
taining expressly or by reference the terms, viz. 
the price, cannot have the effect of an agreement, 
binding the vendor, within Stat. Frauds. 

In this instance one very material particular, the 
price to be paid for this estate, does not appear 
uj)on the receipt : for the amount of the deposit, 
unless w'o know the proportion it bears to the 
price, does not show what the price is ; & the 
receipt contains no reference to the conditions 
of sale to entitle us to look at them for the terms. 

. . . Still more should I hesitate to say, the words 
of the statute according to the true construction" 
do not include sales by auction. In A.-G. v. Day, 
No. 248, post. Lord IIardwicke takes occasion 
to state the grounds upon which sales of a parti- 
cular description, viz. under a decree of the ct., 
are necessarily excepted (Grant, M.R.). — Blag- 
den V. Bradbear (1806), 12 Vos. 466 ; 33 E. R. 
176. 

Awwfations : — Apld. Wood v. Midffley (1854), 2 Sm. & G. 
115. Reid. Shaidlow v ColteTlll (1881), 51 L. J. Cb. 
353 Mentd. lie Holland, Gregg v. Holland, [1901] 2 
Ch. 145. 

Determination of price.] — See Part T., Sect, f, 
ante. 

SUB-ftPX’T. 5.— S 

A. In General. 

See Law of Property Act, 1925 (c. 20), s. 40, 
gcncralli/. Contract, Vol. XII., pp. 152-155 ; 
Landlord 6s Tenant, Vol. XXX., pp. 378-379, 
Nos. 420-424. 

173. Necessity for — Signature only by party to 

be charged.] — Many cases liave oc(‘urred where 
agreements for lands api)earing in writing under 
Mie hand of the party who was bound by it , which 
ire the words of Stat. Frauds, notwithstanding 
here was no writing of the other part, have been 
arried into execution ; & I have known the 

objection often taken of its not appearing on the 
Jde of the purchaser & as often overruled (IjORd 
Iaudwicke, 0.). — Backhouse v. Mohun (1736), 

Swan. 434, n. ; 36 E. R. 938, Jj, C. 

174, .] — Buckhousk r. Crossby 

1737), 2 Eq. Cas. Abr. 32 ; 22 E. R. 28, L. C. 
dnvotatvm • — Consd. Martin v. Mitchell, Martin v. I’eilo 

(1820), 2 Jac. & W. 413. 


numbers of lot<i ] — Keefek v. Hoaf 
(1884), 8 O. K. 69.— CAN. 

k. Fifty feet of two lots.] — 

Heath v. Saniord (1907), 17 Man. 
L. 11. 101.— CAN. 

l. ** Lands N.i 23-4-3 E.»’] - 

Caisleyv. Stewart (1911),] 8 W. L. H. 
420 ; 21 Man. L. 11. 341.— CAN. 

m. “ Fifty acres of lands 

across the road . arks v. Clement 
(1918), 41 O. L. R. 344 ; 13 O. W. N. 
297.— CAN. 

n. That other lot.**] — 

Leftley V. Moffat, [1925] 3 D. L. R. 
825 ; 57 O. L. R, 260.— CAN. 

o. “ That property in D. 

street.**] — Flockton v. Leonard 
(1910), 20 N. Z. L. R. 431.— N.Z. 

PART I. SECT. 8, SUB-SECT. 4.— 

B. (e). 

171 i. Neceji<iity for statement .] — 
PiDOEON V. Narbey (1911), 31 N. Z. 
L. R. 385.— N.Z. 

p. NeceasUy for time for payment.] 
— A paper containing a receipt tor 
part of the purchase money, which 
clearly ascertains the land to bo sold 


be the pnee, hut omits to state when the 
balance is payable, although it pro- 
vides that such i)ortjon should bo 
secured by mtge., is sufBcient. — 
Devine v. Griifin U854), 4 Gr. 603. — 
CAN. 

q. — — -.1 — A memorandum of an 
agreement ff)r the sale of land held not 
to satisfy Stat. Frauds, on the ground 
that it was indefinite as to the date & 
amoimta of the deferred payments. — 
Kidd v. Millar, [1918] 2 W. W. R, 
366 ; 13 Alta. L. R. 282 ; 40 D. L. R. 
729.— CAN. 

r. .1 — A contract in writing for 

the sale & purchase of land is not 
a sufticlent memorandum under Stat. 
Frauds if no particular time for pay- 
ment of the purchase-money Is men- 
tioned In the contract, & it contem- 
plates the non-payment of the pur- 
chase-money for an uncertain period, 
Indicated by a condition for the 
periodical payment of interest thereon. 
— Holmes v. Hyland (1885), 3 N. Z. 
L. R. 429 (S. C.).— N.Z. 

t. Necessity for setting out terms 
of payment.] — A memorandum in 
voting, signed by deft., of the sale to 
pltf. of a quarter-section of land 


doBcnbod, contained sufficient par- 
tieularB as to parties, price, etc., but 
did not contain all the terms as 
to payment : — Held : the memoran- 
dum was not snfflclont to satisfy 
Stat. Frauds. — Fenske v. Farbacher 
(Sask.) (1912), 21 W. L. R. 53; 2 

AV. W. R. 216 ; 2 D. L. R. 63L— CAN. 

a. .] — Reynolds v. Foster 

(1913), 23 O. W. R. 933 ; 4 O. W. N. 
694 ; 9 D. L. R. 836.— CAN. 

b. .] — A receipt for a deposit 

paid on an agi cement for the sale of 
land which omits reference to a term 
of the agrtu m<mt providing for the 
defeinng of the payment of the 
remainder of the purchase-money is not 
a memorandum sufficient to satisfy 
Stat. Frauds. — Lesiuk v. ScnNEiDEU 
(Alta.), [1917] 2 W. W. R. 747 ; 36 
D. L. R. 598.— CAN. 

c. .] — lMi*ERiAL Development 

Co. V. Maithew (1909), 10 W. L. R. 
330.— CAN. 


PART I. SECT. 8, SUB-SECT. 5.— A. 

d. What ammints to — Unsigned 
memorandum in handwriting of party 
to he charged — Letter to co-partner giving 
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175 , .] — (1) Specific performance 

decreed ; the abstract, though delivered very late, 

& under a notice, that the vendee would insist 
on his deposit, with interest, if the title should 
not be made out, & possession delivered, by the 
time of payment, having been received & kept 
without objection : & the vendee upon the con- 
struction & the circumstances not being entitled 
to insist on the time, as the essence of the contract. 

(2) An agreement signed by one party only, 
good to charge him witliin Stat. Frauds. 

(3) Under the circumstances therefore, whether 
the time is or is not an objection, founded upon 
the authorities the reports of this ct. furmsh, 
which I will not discuss, let the authorities upon 
that jjoint turn the scale either for deft, or pltf., 
there is no authority that has not some reference 

. to the conduct of the party in the meantime ; 

& upon the conduct this deft, has no right under 
the circumstances to say, this contract was not 
performed within two months (Lord Eldon, C.). 
— Seton V. Slade, Hunter v, Seton (1802), 7 
Ves. 265 ; 32 E. R. 108, L. C. 

426; Roberts u. Berry“ (1853), 3 De" G. 'M.' '& Q.' 28L; 

' 6c Hanley Theatre of Varieties v. Broadbent, fl808J 
' ' (2) Apld. Laythoarp v. Bryant (1836), 

2 Binff. N. C. 735. Refd. Jenkins v. Reynolds (1821), 6 
Moore, C. P. 80. As to (3) Consd. Parkin v. Thorold (1851), 

2 iSirn. N. S. 1. Generally^ Refd. Halsey v. Grant (1806), 
13 Ves. 73. Mentd. Hicks v. Gardner (1837), 1 Jur. 
54 1 ; Stains v. Banks (1863), 9 Jur. N. S. 1049. 

176. .] — An agreement in writing for 

the sale of an estate binding : though signed only 
by the vendor. — Fowle v. Freeman (1804), 9 
Ves. 351 ; 32 E. K. 638. 

Annotatim’S : — Apld. Laythoarp v. Bryant (1836), 2 Bing. 
N. C. 735. Distd. Wood v. Midglcy (1854), 2 Eg. Rep. 
729. Consd. Ridgway v. Wharton (1857), 6 L. H. Gas. 
238 ; Hawkeswortii v. Chatfey (1886), 55 L. J. Ch. 335. 
Reid. Stratford v. Bosworth (1813), 2 Ves. & B. 341 ; 
Jenkins v. Reynolds (1821), 6 Moore, C. P. 86 ; Gidnuock 
V. Ely (1865), 4 De G. J. & Sm. 638 ; Cayley v. Walpole 
(1870), 39 L. J. Ch. 609 ; Smith v. Webster (1876), 3 Ch. 
D. 49 ; Rossitcr v. Miller (1878), 3 App. Cus. 1124 ; Cliil- 
liiigworth V. Ebclio (1923), 92 L. J. Ch. 401. 

177. .] — Deft, purchased certain 

leasehold premises at an auction, & signed a memo- 
randum of the purchase on the back of a paper 
containing the particulars of the premises, the 
name of the owner, & the conditions of sale : — • 
Held : deft, was bound by his contract, notwith- 
standing it was not signed by the vendor. — 
Laythoarp v, Bryant (1836), 2 Bing. N. C. 
735 ; 3 Scott, *238 ; 2 Hodg. 25 ; 5 L. J, C. P. 217 ; 
132 E. R. 283. 

Annotations : — ^Refd. Leroux v. Brown (1852), 12 C. B. 801 ; 
Liverpool Borough Bauk v. Kccles (1859), 4 H. & N. 
139 ; Williams v. Byrnes (1863), 1 Moo. P, C. C. N. S. 
154 ; Reuss v. Plcksley (1866), L. R. 1 Exch. 342 ; Re 
Hoyle, Hoyle Hoyle, [18931 i Ch. 84. Mentd. Harvey 
V. Johnston (1848), 6 C. B. 295 ; Hudspeth v. Yarnold 
(1850), 9 C. B. 625 ; Re Whitehead, Rx v. Whitehead 
(1885), 14 Q. B. D. 419 ; Carlill v. Carbolic Smoke Ball 
Co., [1893] 1 Q. B. 250. 

178. What amounts to — Unsigned memoran- 
dum in handwriting of party to be charged — Name 
appearing in body of document — “ I, A. B.”] — 

An agreement beginning “I, A. B.” though not 
signed by the party is good within Stat. Frauds. 
— Knight v, Crockford (1794), 1 Esp. 190 ; 170 
E. R. 324, N. P. 

Annotaiums : — Consd. Laythoarp v. Bryant (1836), 3 Scott, 
238. Refd. Saundorson v. Jackson (1800), 2 Bos. & P. 
238 ; Hubert v. Troherne (1842), 3 Man. & G. 743. 


179. “ Mr. A. proposes.”] — 

Qu. : whether a note, written in the tliird person, 
Mr. A. proposes,” etc., making an offer to pur- 
chase, being accepted, amounts to a contract in 
writing signed, within Stat. l^rauds. — Morison v, 
Turnoub (1811), 18 Ves. 175 ; 34 E. R. 285, L. C. 
Annotation : — Refd. Sansom v. Prolo (1842), 12 L. J. Ch. 25. 

180. “ Agrees with A. B.”] — 

A. B. having five freehold houses but no other 
property in C. Street, Liverpool, agi’oed to sell 
them to C. for £248 ; & thereupon drew up th(j 
following memorandum in his own handwriting : 
— “ July 26, 1839. C. agrees with A. B. to take 
the property in C. Street for the net sum of 
£248 10s.” : — Held : the agreement was suffi- 
ciently signed by the vendor. — Bleakley v. 
Smith (1840), 11 Sim. 150 ; 59 E. R. 831, 

Ayinotations : — Consd. Shardlow v. Cotterell (1881), 20 

Ch. D. 90. Refd. Evans v. Hoarc, [1892] 1 6. B, 593 ; 
Plant V. Bourne, [1897] 2 Ch. 281 ; Sheers v. Thlmhlehy 
(1897), 76 L. T. 709 ; Auerbach v. Nelson (1919), 88 L. J. 
Ch. 493. 

181. Alteration of draft conveyance In 

party’s handwriting.] — One alters a draft with 
his own hand for the purchasing an estate ; this 
not a signing to take it out of Stat. Frauds, though 
the seller afterwards executed the conveyance, & 
caused it to be registered. 

Unless in some particular cases where there 
has been an execution of the contract by entering 
upon & improving the premistjs, the party’s sign- 
ing the agreement is absolutely necessary for the 
completing of it (Lord Macclesitield, C.). — 
Hawkins v. Holmes (1721), 1 P. Wms. 770 ; 24 
E. R. 606, L. C. 

AnnoUUions : — Consd. Wclford v. Boazely (1747), 3 Aik. 
503- Expld. iShippoy v. Dorrlsou (1805), 5 Esp. 190. 
Refd. Cooko r. Tombs (1791), 2 Anst. 420 ; Gibson v. 
Holland (1865), L. R. 1 C. P. 1. 

182. Printed heading — Name & address of 

vendor.] — An offer to purchase land written on 
paper containing the printed name & address of 
the vendor, but not signed by him, is not a suffi- 
cient memorandum of the conti*act to^ satisfy 
Stat. Frauds, unless it be written at his dictation. 
— IIUCKLESBY V, llooK (1900), 82 L. T. 117 ; 44 
Sol. Jo. 277. 

Annotations Reid. Cohen v. Roche, [1927] 1 K. B. 169. 
Mentd. Bucktou v. L. ic N, W. lly. (1916), 87 L. J. K. B. 
234. 

183. Position of.] — (1) Provided the name be 
inserted in an instrument in such a manner as 
to have the effect of authenticating it, the requisi- 
tion of the Act with respect to signature is com- 
plied with, & it does not matter in what part of 
the instrument the name is found. 

(2) The right to a good title docs not grow out 
of the agreement between the parties, but is given 
by law ; but a purchaser may waive his right by 
going on with the agreement after he has full 
notice that ho is not to expect a good title. This 
is, in such case, matter of notice, <fc not of contract. 
— Ogilvie V. Foljambk (1817), 3 Mcr. 53 ; 36 
E. R. 21. 

Annotations:— As to (1 ) Apprvd. Catoii v. Caton (1867) 
L. R. 2 H. L. 127. Refd. Auerbach v. Nelson, [1919].,^ 
Ch. 383. As to (2) Consd. Evans v. Jaciwon (1836), 
Domielly, 147 ; Cowlev v. Watts (18^3). 32 L. J. Ch. 
591. Distd. Cox V. Middleton (1854), 2 Eq. Rem 631. 
' Apld. McMurray r. Spicer (1868), L. R. 5 Eq. 527. Consd. 
Ellis V. Rogers (1885), 29 Ch. H. 661. Apprv^. McCRory 
Co., [1918] A. C. 503. 

V. Beaumont (1848), 1 De G. & Sm. 397. Generally , 


notice of sale.] — Campbell v. Dennis 
TOUN (1873), 25 C. P. 339.— CAN. 


Signature hy enXry “ Do ” 

nairn;.]— Williams v. Ross 
(1863), 2 W. 8c W. (L.) 285.— AUS. 


f* — Signature on replies to 
re^isUiona on title .] — A contract for 
sale of land entered into by an 


J. — VOL. XL. 


auctioneer on account of the vendor ” 
& “ as agent for the vendor,” but not 
naming the vendor. Is void under 8tat. 
Frauds. But where the vendor signed 
replies to requisitions on title referring 
to such contract : — Held : there was 
then a sufficient signature imdcr the 
statute. — Buxi'ON v. Bellin (1877), 
3 V. L. R. 243.— AUS. 


g. Signature <£* identification 

of purchaser after acveidance of offer 
to buy .] — An acceptance in writing by 
the owner of land of a written oner 
therefor addressed to him but un- 
signed by any purchaser, & without 
any purchaser being named or in on v 
way described therein, is not a suffi- 
cient memorandum to satisfy Stat. 

D 
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Sect* 8. — The memorandum or note: Suh-scct. 6, A, 
<fc B. (a) <fc (h) ; eub-aect, 6. Sect. 9 : Sub-secta. 
1 A. (g).] 

CODSd. Shardlow v. Cottcrell (1881), 20 Ch. D. 90 ; Plant 

V. Boumo, [1897] 2 Ch. 281. ReM. A.-G. v. Dixon (1842), 

1 Y. & C. Ch. Cas. 614 : Naylor v. Qoodall (1877), 47 

L. J. Ch. 63 ; Sheers v. Thlmbleby (1897), 76 L. T. 709. 

Mentd. Bank of New Zealand v. Simpson, 11900] A. C. 

182 ; G. W. Ry. & IMid. Ry. v. Bristol Corpn. (1918), 

87 L. J. Ch. 414. 

B. Bj^ Agent 
(a) In General. 

See Law of Propeity Act, 1925 (c. 20), 8. 40. 

184. Validity of signature by agent — Agent 
without authority.]— Specific performance of a 
contract concerning land not decreed on the signa- 
ture of an agent without authority. — Howard 
V. Braithwaite (1812), 1 Ves. & B. 202 ; 35 
B. B. 79, L. C. ; subsequent proceedings (1813), 1 
Ves. & B. 374, L. C. 

186. .] — Daniels v. Tpefusis, No. 232, 

post. 

Whether written authority necessary — ^To make 
contract required to be in writing.] — See Contract, 
Vol. XII., p. 155, No. 1099, & Agency, Vol. I., 
pp. 282-284, Nos. 141, 148-153. 

186. Whether special authority necessary — 
Signature by company secretary.] — An agreement 
to sell property to pltf. was signed for a co. by the 
secretary who was alleged to be their authorised 
agent. The agreement was made subject to the 
conditions of sale, & it was alleged that the vendors 
therein dcscrilx'd referred to the co. The con- 
veyance was prei)ar(‘d for execution when the co. 
was ordered to be wound up, & the liquidator 
repudiated the contract on the ground that the 
secretary was not an authorised agent for the 
purpose of sale: — Held: the allegations in the 
bill were sufficient to show that the secretary 
was the authorised agent for the purpose of 
executing the contract. — Beer v. London & Paris 
Hotel Co. (1875), L. B. 20 Eq. 412 ; 32 L. T. 
715. 

Annotations : — ^Retd. Cartwrijfht v. Millor (1877), 36 L. T. 

398 ; Rossltor v. Miller (1877), 5 Ch. D. 648. 

SeCy alsoy Agency, Vol. J., pp. 283-286, 

Nos. 149-153, 156-170. 

187. Necessity for express authority.] — A 

general authority to an agent to find a purchaser 
of a house does not authorise the agent to sign a 
contract binding on the vendor. There must, to 
justify such a signing, be a special & express 
authority to sign. — Lew^cock v. Bromj.ey (1920), 
127 L. T. 116 ; 37 T. L. B. 48 ; 65 Sol. Jo. 75. 

188. Name written by third party — At request 
of purchaser.] — A memorandum of a transaction 
of purchase, written at the time when & the place 
where such transaction took place, & at the pur- 


chaser’s dictation, by a relative of the vendor, 
who was present when the transaction was entered 
into, is a sufficient memorandum or note of the 
agreement in writing signed by the party to be 
charged therewith, or some other person thereunto 
by him lawfully authorised to satisfy Stat. Frauds, 
s. 4. — Brooks v, Billingham (1912), 56 Sol. Jo. 
603. 

Who may sign as agent — Not one contracting 
party for another.] — See Agency, Vol. I., pp. 277, 
278, 633, Nos. 92-95, 2669. 

Delegation of authority to sign.] — See Con- 
tract, Vol. XII., p. 167, Nos. 1116-1119. 

Revocation of authority to sign.] — See Agency, 
Vol. I., p. 699, Nos. 8060, 3062. 

Ratification of authority to sign.] — See Agency, 
Vol. L, pp. 415, 421, Nos. 1109, 1112, 1113, 1163. 

(6) Particular Agents. 

Auctioneer — Whether special authority neces- 
sary.] — Sec Auction & Auctioneers, Vol. III., 
pp. 8, 9, Nos. 57-6(>. 

189. Agent for vendor.] — Hood v. Bar- 

rington (Lord), No. 128, ante. 

190. .] — Thomas v. Brown, No. 133, 

ante. 

Whether agent for both parties.] — See 

Auction & Auctioneers, Vol. III., p. 8, Nos. 
61-56. 

Implied authority to sign.] — See Auction & 

Auctioneers, Vol. HI., pp. 8, 9, Nos. 57-66. 

Auctioneer also vendor.] — See Auction & 
Auctioneers, Vol. III., p. 8, No. 56. 

Auctioneer’s clerk — Implied authority to sign.] — 
See Auction & Auctioneers, Vol. III., pp. 9, 10, 
Nos. 67-73. 

Estate agent.] — See Agency, Vol. I., pp. 377- 
379, Nos. 831-836. 

Solicitor.] — See Contract, Vol. XII., pp. 156, 
157, Nos. 1104-1114 ; Solicitors. 


Sub -sect. 6. — Admissibility op Parol 
Evidence. 

To correct or identify documents.] — See Con- 
tract, Vol. XII., pp. 160, 161 ; &, generally. 

Deeds, Vol. XVII.. pp. 302-348. 

To Identify parties & subject-matter.] — Sec 
Deeds, Vol. XVII., pp, 321-325. 


Sect. 9.— EVIDENCE OF THE CONTRACT. 

Sub-sect. 1. — The Memorandum or Note. 
See Sect. 8„ ante. 


Frauds, & does not become binding 
upon him when a piirchas(*r is fiiibse- 
quently found who signs the offer. — 
McIntosh v. Moynihan (1891), 18 

A. R. 237.— CAN. 

PART I. SECT. 8, SUB-SECT. 5.— 
B. (a). 

184 1. Validity of sianature by agent — 
Agent without aidhiyrity .} — O’Brien v. 
Goodbell (1878), 1 N. a. W. S. C. R. 
N. S. (Eq.) 0.— AUS. 

h. Sale subject to approval 

^ vendor — Ratification by vendor .} — 
CONLEY V. Paterson (1912), 20 

W. L. R. 722 ; 2 W. W. R. 34 ; 22 
Man. L. R. 127.— CAN. 

k. Wittdn scope of authority.} 

— Clonourry (Lord) v. Latfan, 
[1924] 1 I. R. 78.— IR. 

l. Wheiher written authorUy necessary 
— To moke contract required to be in 


writing.] — An agent to purchase or 
soli land need not bo authoilsed in 
writing In order to bind his principal. 
It is Huffleiout, under Btat. Irauds, if 
the agent, though authorised only by 
parol, has signed an agreement in 
wilting so as to satisfy the statute. — 
MoIlvride V. Mills (1906), 16 Man. 
L. R. 276.— CAN. 

m. Proof of authority .} — 

Although an agent for the sale of land, 
haying only au oral authority from the 
owner, may sign for him a contract of 
sale of the land which will be binding 
under Stat. Frauds, yet, if disputed, 
the eridonoe of the agent shonld not bo 
accepted as euffloient proof of such 
authority without corroboration, un- 
less it is of the clearest & most oon- 
Yinolng kind & such as bears over- 
wholnnng conviction on its face. — 
GiLMOUBe. Simon (1905), 15 Man. L. R. 
206 ; 1 W. L. R. 417.— CAN. 


n. Subseqwnt written recognition of 
oral contract — By agent in perform- 
ance of duty.} — An agent’s subsequent 
written recognition of an oral oontraot, 
where such i*eooguitlon was made in 
the performance of his duty In the 
carrying out of the contract : — Held : 
binding on the principal for the pur- 
pose of taking the case out of Stat. 
Frauds. — W ard v. Hayes (1872), 19 
Gr. 239.— CAN. 

o. By agent within scope of 

authority. ] — ^The subsequent recognition 
of an unsigned contract, in writing, for 
the sale of lands, by the signature of 
his lawfully authorised agent to a 
notice specifying & adopting the 
contract, is surBclent, under Stat. 
Frauds, to bind the party contracting 
to be charged therewith. — Norris v. 
Cooke (1856), 7 I. C. L. R. 37 ; 9 
Ir. Jur. 443. — TR, 
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SuB-BEC2\ 2. — Where Writing Dispensed 

WITH. 

A, Contract Partly Performed, 

(a) In General, 

See Law of Property Act, 1926 (c. 20), s. 40 (2). 

191. General rule.] — Wherever a parol agree- 
jiient is begun to be put in execution, & intended 
to be continued, there though there bo no writing, 
yet tills ct. shall inforce the execution thereof, 
notwithstanding the Statute of Frauds (I.iORD 
OowpER, C.). — Guernsey (Lord) v. Rodbridges 
(1708), Gilb. Oh. 3 ; 25 E. R. 3, L. O. 

192. Must be in pursuance of the agreement.] — 
Equity will decree performance of parol agree- 
ment, if it is admitted in the answer, or if material 
(fc unequivocal acts have been done in part per- 
formance. — Gunter v, Halsey (1739), Amb. 686 ; 
West temp. Hard. 681 ; 27 E. R. 381, L. O. 
Annotations: — Apld. MaddJson v. Alderson (1883), 8 App. 

Cas. 467. ReM. Humphreys v. (Ireen (188x), 10 Q. B. D. 

148 ; Hodson v, Houland, [1896] 2 Ch. 428 ; Miller & 

Aldvvorth r. Sharp, [1890] 1 Oh. 622 ; Rawlliison v. 

Ames, [1925] Ch. 96. 

193. .] — Bill for a specific performance 

of an agreement for the sale of lands & chattels. 
l*lea, Stat. Frauds. Deft., during the negotiation, 
delivered a particular of the whole signed by him. 
The agreement was afterwards made at a less price. 
J^oth parties gave instructions to an attorney to 
])i‘(q)aro the conveyance ; & deft, delivered to 

iiim the particular, as instructions for the deed, 
whicli was prepared. This is not sufficient to 
take it out of the statute, & being void as to the 
lands, is void in toto. 

The instructing an attorney to draw convey- 
ances, (fe his doing so, is no part performance. 
To take the case out of the statute, there must be 
a part execution of the substance of the agree- 
ment itself (Macdonald, O.B.). —Cooke v. Tombs 
(1794), 2 Anst. 420 ; 145 E. R. 922. 

Annotations: — Folld. Lea v. Rarbor (1704), 2 Anst. 425, n. 

Mentd. Wood v. Benson (1831), 2 Gr. & J. 94. 

194. .] — Act of part performance, avoiding 

Stat. Frauds, as repairs, etc., must be in its nature 
almost necessarily done in pursuance of the con- 
tract alleged. — Pa; p. Hooper (1816), as reported 
in 19 Ves, 477 ; 34 B. R. 593, L. 0. 

196. .]— There is no conflict of judicial 

opinion & no ^ound for reasonable controversy 
as to the essential character of the act which shall 
amount to a part performance, in one particular. 
It must be unequivocal. It must have relation 
to the one agreement relied upon & to no other. 
It must be sufficient of itself & without any other 
i^ormalion or evidence to satisfy a ct. from the 
circumstances it has created & the relations it 
has formed that they are only consistent with 
the assumption of the existence of a contract 
the terms of which equity requires, if possible, 
to be ascertained & enforced (Lord O’ Hagan). 


— Maddison V. Alderson (iS83), 8 Api>. <Jas. 
467 ; 62 L. J. Q. B. 737 ; 49 L. T. 303 ; 47 J. P, 
821 ; 31 W. R. 820, 11. T.. ; affg. S. O. suh nom, 
Alderson V. Maddison (1881), 7 Q. B. D. 171, 
0. A. 

Annotations: — Oonsd. Humphreys v. Green (1882), ]0 
Q. B. D. 148; Blackburn v. Blackburn, No. 1 (1891), 30 
Sol. Jo. 27. Apld. Hudson v. Ileuland, [1896] 2 C!h. 
428. Consd. Miller & Aldworth v. Sharp, [1899] 1 (^li. 
622 ; Chaproniere v. Lambert, [1917 1 2 Ch. 350. Apld. 
Kawllnson v. Ames, [1925] Ch. 96. Eefd. A.-G. v. Uub- 
buok (1884), 13 Q. B. D. 275 ; Pe Boethura, h\r p. 
Broderick (1886), 18 Q. B. D. 380 ; Miles v. New Zealand 
Alford Estate Co. (1886), 32 Ch. D. 266; MeMaiius v. 
Cooke (1887), 35 Oh. D. 681 ; Glllman, Spencer v. Carbutt 
(1889), 61 L. T. 281 ; Lucas v. Dixon (1889), 22 Q. B. D. 
357 ; Davis v. Leicester Corpn., [1894] 2 Ch. 208 ; Licenses 
Insco. Corpn. & Guarantee Fund v. Lawson (1890), 12 
T. L. 11. 501 ; Coleman v. Northed 898), 47 W. U. 57 ; 
Isaacs V. Evans (1899), 16 T. L. U. 113; Pe Flokus, 
Farina v. Flokus, [1900] 1 Ch. 331 ; Thursby v. Eccles 
(1900), 70 L. J. Q. B. 91 ; Pa lloJland, GroRfc v. Holland, 
[1902] 2 Ch. 360 ; Banbury v. Bank of Montreal, [1918] 
A. G. 626 ; Morris v. Baron, [1918] A. C. 1 ; Pe A Bunk- 
ruptcy Notice, [1924] 2 Oh. 76 ; Houghton v, Nothard, 
Lowe & WlUs (1927), 44 T. L. R 76. 

196. Must not be merely ancillary to agree- 
ment.] — I do not recollect any case whore an act 
merely introductory or ancillary to the agroem( 3 nt, 
though attended with expense, has been lield a 
part performance (Lord Tiiurlow, C.). — Whit- 
bread V. Brockhurst (1784), 1 Bro. C. C. 401 ; 
28 E. R. 1205, L. C. 

Annotation : — Refd. Cooth v. Jackson (1801), 6 Ves. 12. 

197. Terms of agreement must be certain.] — 
Speoific performance of a parol agreement for tlie 
sale of an estate, proved by one witness, confirmed 
by part performance, by taking possession. So 
acts of ownership, refused ; there being some 
inconsistencies in the testimony of the witness, 
which, with other circumstances, }>laced th(i terms 
of the contract in doubt. — Reynolds v. Waring 
(1831), 1 You 346 ; 159 E. R. 1026. 

198. Ground of relief — Fraud of vendor.] — 

(1) Sale of land by .auction is within Stat. Frauds ; 
& the name of the vendee being i>ut down by the 
auctioneer is not sufficient. 

(2) Payment of the auction duty is not a part 
performance taking an agreement out of Stat. 
Frauds. 

(3) The ground of the doctrine of part perform- 
ance is fraud. 

In general the party seeking the perforiiiauce 
must show a performance on his side ; as a reason 
for the interference of the court in his favour ; 
for the ground, upon which the court acts, is 
fraud, in refusing to perform aftcT performance 
by the other party (Grant, M.R.). — Buckmaster 
V. Harrop (1802), 7 Ves. 341; 32 E. R. 139; 
on appeal (1807), 13 Ves. 456, L. 0. 

Annotations: — As to (1) Reid. Mason v. Arinitago (1806), 
13 Ves. 25 ; Bell v. Balls, [1897 ] 1 Oh. 663. As to (3) Refd. 
Broome v. Mouck (1805), 10 Vos. 597 ; Phillips v. Aldor- 
ton (1875), 24 W. R. 8. 

Part performance generally.] — See Contract, 
Vol. XII., pp. 169-171, Nos. 1233-1255. 


PART I. SECT. 9, SUB-SECT. 2.— 
A. (a). 

Oenerat rule.] — Mahon v. 
(1868), 7 N. S. R. 323.- 

J » — T'i — When a contract, rest- 
partly on parol, has 
partly performed by the pur- 
vendor will be precluded 
« Stat. Frauds. — ^M osbs 

CAN? 

pursuance of the 
— Where acts of part por- 
flSSSSSSf®?® rgled upon to take an 
^ / o'. ^ purohaeo of 

of P^raude, the acta, to 

tract, must be referame to the con- 


tract, & they must bo done with the 
knowledge & consent or conourrence 
of the party sought to ho charged. — 
Beok V. Duncan (Saak.) (1912), 22 
W. L. R. 878 ; 8 D, L. R. 618; 3 
W. W. R. 613.— CAN. 

192 ii. .] — Adolph v. Good 

(1912), 20 W. L. R. 401 ; 1 W. W. R. 
936 ; 5 Saak. L. R. 106 ; 1 D. L. R. 
750.— CAN. 

196 i. Must not he merely ancillary 
to agreement .] — To constitute part per- 
formance the act relied on must be 
such a part execution of tbo contract 
as to change the relative positions of 
the parties with respect to the subjeot- 
znatter, that Is to say, the land itself ; 
it must afleot the possossioD, use or 


tenure of the land, & not be merely 
Introductoi'y or ancillary to tho con- 
tract. — Cooney v. Burns, [1922] 

V. L. R. 403.— AUS. 

1981. Ground of relief — Fraud of 
vendor .] — Tho groimd on which ots. 
of equity have enforced parol agree- 
ments on tho ground of part per- 
formance is the comprehensive power 
vested In thojn to prevent fraurt . If tho 
part performance be such that tho 
parties can easily l>o replaced in the 
same position os If the agret'inent. 
were never made, tho ct. will not 
interfere with tho express provision of 
Stat. Frauds. In any case, a llnal & 
concluded agreement must be con- 
clusively proved. — Morlry v. Rolan 
(1852), 3 Nfld. L. R. 277.~-NFLD. 

D 2 
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Sect. 9 . — Evidence oj the contract: Sub-sect. 2 , A 
(b) cfc (c) i. d: a.] 

(b) To What Contracts Applicable. 

See, generally. Contract, Vol. XII., p. 171. 

199. Whether confined to contracts for sale of 
landj — The doctrine as to part performance, 
whereby a contract not enforceable by an action 
at law, owing to 8tat. Frauds, s. 4, was rendered 
enforceable in equity, was confined to sufis as lo 
the sale of interests in land, & its operation lias not 
been extended by Jud. Act, 18711 (c. 6fi). — Britain 

V. Rosriter (1879), 11 Q. B. 1). 123 ; 48 L. J. 
Q. B. 302 ; 40 B. T. 240 ; 43 J. P. 332 ; 27 W. B. 
482, C. A. 

jfhtnotations : — Consd. •McManus v. (’ook(‘ (IS87), Ch. ]) 
«81. Refd. MaddiHon r. Aldernon (ISS.'i), 8 Api>. Cas 
467. Mentd. lie Wldtcliead, Ei p. Wlutchead (ISSf)), 
14 Q. U. 1). 419 ; Re Hob(>rta, K\ans v. Thomas (1887), 
f>7 L. T. 79 ; British Souih African Co. v. Companlua 
de Morambiqiie, [1899] A. C. 602 ; KichardHon v. Molblo\ 
Scliool Board, [1899] 9 Ch. 610 ; Isaacs v. Evans (1899), 
16 T. L. JL 119 ; Dollar v. I’ar killed on (1901), 84 1.. T. 
-170; Smith v. Gold Coast 6c Ashanti Evplorers, [190.>] 
1 K. B. 286 ; Tumor v. Mclladow (1903), 19 T. D. 11. 
273 ; Elliott v. llobcits (1912), 107 L. T. IS; Moms v. 
Baron, [1918] A. C. 1 ; Cayrno v. Allan, Jonen (1919), 
95 T. L. It. 459 ; Re A Bankruptcy Notice, [1924] 2 Ch. 
76 ; Kawlinsou r. Ames, [1925] Ch. 96. 

200 . .] — Tire equitable doctrine of part 

irerformance has not been confined to contracts 
for the acquisition of an interest in land. — 
McManur V. Cooke (1887), 35 Ch. J). 681 ; 56 
L. J. Ch. ()(J2 ; 56 L. T. 9U0 ; 51 J. P. 708 ; 35 

W. R. 754 ; 3 T. 1.. R. 622. 

Annoiaiions Refd. Turner v. Melladcw (1903), 19 T. L. R. 
273 ; DlckiiiHOii r. llanow, [1904] 2 Ch. 339. Mentd. 
Wlniblodon &, Butney trunnions Couservatorn v. Nicol 
(1894), 10 T. L. R. 247 ; Elliott v, Roberts (1912), 107 
L. T. 18 ; Ilurht v. Picture Theatres, [1915] 1 K. B. 1. 

201 . Contract by unauthorised agent — Remedy 
of person Injured by representations.] — Wher{* a per- 
son assumes, without authority, to act as agent for 
tlie sale of real estate, & the contract is merely 
verbal, the person injured by relying on his 
representations has no remedy in equity against 
him for damages on the ground of part perform- 
ance ; 6c there is nothing in the Judicature Acts 
to alter this rule.-~WARR v. Jonp:s (1876), 24 W. R. 
695. 

202 . Contracts by corporations.] — J. entered 
into an agreement with W., who purported to act 
on behalf of a co. about to be formed, to sell certain 
property to the co. The co. was formed shortly 
afterwards with a memorandum & arts, of asaocn. 
containing provisions for the adoption of the agree- 
ment by the directors on behalf of the co. with or 
without modification. At meetings of the directors 
at which J. was present, resolutions were passed 
adopting tlie agreement accei)ting an offer of J. 
to take payment of part of tlie purchase-money 
in debentures instead of in cash, & directing that 
the seal of the co. should be affixed to an assign- 
ment by J. to the co. of leasehold property com- 
prised in the agreement, & to debentures to be 
issued to J. The assignment was executed by J. 

sealed by the co. ; the debentures were issued 
to him, & the co. took possession of the leaseholds 
& carried on their business thereon. The co. was 
afterwards wound up, & the liquidator took from 
J. an assignment of other property comprised in 
the agreement : — Held : there was evidence that 
a contract was entered into by the co. with J. to 


the effect of the previous agreement as subsequently 
modified by the acceptance of debentures instead 
of cash. 

The rule of equity that part performance will 
take a case out of Stat. Frauds applies to an 
incorporated co., & that an incorporated co. which 
comes witliin that doctrine of part performance 
is just as much bound by it as if it were an indivi- 
dual (Kay, j.). — Howard v. Patent Ivory 
Manufacturing Co., Ee Patent Ivory Manu- 
FA("TURiNG Co. (1888), 38 Ch. D. 156 ; 57 L. J. Ch. 
878 ; 58 L. T. 395 ; 30 W. R. 801. 

AniiotaUons .‘—"Retd. Ba^ot Pneumatic Tyre Co. v. Clipper 
Ibieiimatic Tyre Co., [1902] 1 Ch. 146. Mentd, Re Pyle 
Works (1890), 44 Ch. D. 634 ; Pasre v. International 
Agency 6c Indiibtrial Trust (1893), 62 L. J. Ch. 610 ; 
N(‘wt()n V. Anglo Australian Investment Co., Debenture 
Holders, [1895] A. C. 244 ; Seligman v. Prince, [1895] 2 
Ch. 617 ; Re Rubsian Spratts Patent, Johnson v. Russian 
Spruits Patent, [1898] 2 Ch. 149; Barker r. Sticknoy, 
[1918] 2 K. B. 356. 

.] — See, also. Corporations, Vol. XIII., 

pp. 384, 385, 390, 392, 393, 394, 397, Nos. 1127, 
1163, 1171, 1170, 1206, 1209. 

Creation of easements.] — See Easements, Vol. 
XIX., p. 30, Nos. 138, 139. 

Agreements for leases.] — See Landlord & 
Tenant, Vol. XXX., pp. 381-387, Nos. 450-513. 

Assignments of leases.] — See Landlord & 
Tenant, Vol. XXXI., p. 395, Nos. 5414, 5415. 

(c) What Coyistiiutes Part Performance. 
i. Payment of Money. 

203. Whether act of part performance.] — Con- 
tra(‘t for sale of land by parol is void since Htat. 
Fi‘auds, altliougli there be a considerable part 
paym^mt. — Anon. (1680), 1 Freem. K. B. 486 ; 
89 ‘R. Li. 365. 

204. .] — A. agreed with B. to make him 

a lease for twenty-one years of lands, rendering 
rent, B. paying A. £150 fine. B. paid £100 in 
part to A.’s agent, which A. knew of, & ordered his 
agent to prepare the lease ; but before it was 
executed, A. repented & refused to grant the lease. 
B. having paid £100 earnest, exhibited his bill for a 
specific performance. 

The payment of this £100 is not such a perform- 
ance of the agreement on one part as to decree 
an execution on the others ; for Stat. Frauds 
makes one sort of contracts, viz.'personal contracts, 
good if any money is paid in earnest. Now that 
statute says, that no agreement concerning lands 
shall be good except it is reduced into writing ; 6c 
therefore a parol agreement, as it is in this case, 
cannot be good within the statute by giving money 
in earnest ; for there must bo something more 
than a bare payment of money on the one part to 
induce the ct. to decree a performance on the other 
part , either by putting it out of the party’s power 
to undo the thing, or where it would be a prejudice 
to the party performing his part, as beginning to 
build or letting the other into possession, etc., 
in such case where the agreement has proceeded 
so far on one part, the statute never intended to 
restrain this ct. from decreeing a performance of 
Lhe other (IjOrd Oowper, C.). — Pengall (Lord) 
r. Ross (1709), 2 Eq. Cas. Abr. 46 ; 22 E. R. 40, 
L. 0. 

AnfKitation : — Consd. Maddiaon v. Alderaon (1883), 8 Api>. 
Cas. 467. 


PART I. SECT. 9, SUB-SECT. 2.— 
A. (b). 

p. Entire contract.] — TAyiX)H v. 
Knowlbjs (1870), 30 U. C. R. 200. — 

CAN. 

PART I. SECT. 9, SUB-SECT. 2.— 
A. (0) 1. 

208 1. Whether act of part perform- 


:.] — Cromute V. Crombie (1901), 3 

S. A. L. R. 117.~-AUS. 

203 ii. .] — Payment of the whole 

purchase money. In pursuance of a 
parol contract for sale, will not operate 
as part porformanoo to toko the case 
out of Stat. Frauds, any more than 
payment of a portion. — Johnson v. 


Canada Co. (1856), 5 Gr. 558.— CAN. 

203 iii. .] — Wilde v. Wilde 

(1873), 20 Gr. 521.— CAN. 

203 iv. .] — Payment of money Is 

not part performance to take an a^ee- 
ment touching; lands out of Stat. 
Frauds. — Clinan v. Cooke (1802), 1 
Sch. & Lef. 22, 40, 41.— IR. 
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205. .] — A. agrees with B. for the pur- 

chase of nine houses which were in mtgc. to J. S. 
it pays him a guinea in earnest. B. writes a note 
i,o J. S. & desires him to deliver up the writings, 
he having disposed of them, wliich J. S. refused 
unless all the mtge. money was paid him down, & 
afterwards purchased them himself. On a bill 
bought by A . for a specific execution of the agree- 
ment : — Held : neither the guinea paid down nor 
tlie note which was only evidence of assent but 
did not ascertain the tei-ms of the agreement were 
sufficient to take it out of Stat. Frauds. — S eagood 
V. Meale & Lp:onard (1721), 2 Eq. Cas. Abr. 49 ; 
Free. Ch. 560 ; 1 8tra. 426 ; 22 E. K. 43, L. C. 
Annotations : — Reid. Maddison v. Aldorson (1883), 8 App. 

(^as. 467. Mentd. Barkwortli v. Young (1856), 4 Drew. 1. 

206. .] — Child v. Comber, No. 241, post 

207. .] — Paying of money has always been 

Jield in this ct. as a part performance (Lord Hard- 
wicKE, C.). — Lacon V. Mertins (1743), 3 Atk. 1 ; 
26 E. K. 803, L. C. 

\n notations : — Reid. Pcrchard v. Ben yon (1786), 1 Cox, 

Eq. Cas. 214 ; Buckniaster v. llarrop (1802), 7 Vos. .‘141 ; 

WytlicH V. Lee (1855), 25 L. J. Oh. 177 : Maddison v. 

Alderson (1883), 8 Apj). Cas. 467. Mentd. Broonio r. 

Monck (1805), 10 Vus. 507; Bigg V. Strong (1857), 6 

W. R. 173. 


208 . 


Small part of purchase-money.]- 


Anon. (1667), Freem. Ch. 128 ; 22 E. K. 1104. 

209. Tender of balance.] — V oll v. 

Smith (1669), 3 Pep. Ch. 28 ; 21 E. R. 719. 

210. .] — Though payment of the 

substantial part of the imrchase-money will take 
an agreement as to land out of Stat. Frauds on 
file ground of part performance, paymemt of a 
small i)art, as 5 guineas, the purchas(‘-money being 
100, will not do. — Main v. Melbourn (1799), 4 
Vos. 720 ; 31 E. R. 372, L. C. 

211 . Substantial part of purchase-money.] 

— Main v. Melboxhin, No. 210, ayife. 

212. .] — Payment of a substantial 

part of the purchase-money of real estate will not 
take a parol contract for purchase out of Stat. 
Frauds. — W att v. Evans (1834), 4 Y. & C. Ex. 
App. 579 ; 160 E. R. 1141. 

213. Share of deposit paid by joint pur- 

chaser.] — Avelino V, Knife (1815), 19 Ves. 441 ; 
31 E. R. 580. 

Annotations ; — Reid. Ilaniflon r. Barton (1860), 1 John. 

& H. 287. Mentd. Robinson v. Preston (1858), 4 K. J. 

505 ; Rc Rowe, Jacobs v. Hind (1880), 60 L. T. 596 ; 

National Soc. for tho Jllstrlbiit ion of Electricity by 

Secondary Generators v. Gibbs, [1899] 2 Ch. 280. 

214. .] — Where an act, though in truth 

done in pursuance of a contract, admits of explana- 
tion without supposing a contract, such act is 
not, in general, admitted as an act of part per- 
formance to take the case out of Stat. Frauds ; as, 
for example, the payment of purchase-money 
(Wigram, V.-C.).— Dale v. Hamilton (1846), 5 
Haro, 369 ; 16 L. J. Ch. 126 ; 11 Jur. 163 ; 67 
E. R. 955 ; on appeal (1847), 2 Ph. 266, L. C. 

• — Apld. Re Do Nicols, De Nicols v. Curlier, 

[1900] 2 Ch. 410. Reid. Kay v. Jolmstoii (1856), 21 

Beay 536 ; Lincoln v. Wright (1859), 4 De G. & J. 16 ; 

Matthews (1861), 3 Do G. E. & J. 139 ; Canning 
(1864), 4 New Kep. 250 ; Maddison v. Alderson 
Cas. 467 ; McManus v. Cooke (1887), 35 
b. 681 ; Gray V. Smith (1889), 43 Ch. D. 208 ; Rawlin- 

son V. Amos, [1925] Ch. 96, 

215. ,] — A. parol contract for the sale of 

la^, though all the money be paid, without part ; 
performance, for the payment of the money is i 


no part performance, cannot be carried into effect 
if the person sued chooses to avail himself of the 
defect (Knight Bruce, L..T.). — Hughes v. Morris 
(1852), 2 De G. M. A (J. 349 ; 21 E. .1. Ch. 761 ; 
19 E. T. O. S. 210 ; 16 Jur. 603 ; 42 E. JE 907, 
J.. .ET. 

Annotations : — Reid. Maddison v. Alderson (ISS.'i), 8 App. 

Cas. 467. Mentd. M'Calmont v. Rankin (1852), 2 De 

G. M. & O. 403 ; Duncan v. Tindall (1853), 13 ('. B. 258 ; 

I’arr v. Applehoo (1855), 24 Ij. J. Ch. 767 ; Llveipool 

Borough Bank r. Turner (1860), 1 Jolm. <Sc 11. J50; 

Stapleton v. Haymcn (1861), 9 L. T. 655. 

216. .] — Pltf. agreed to purchase a farm 

belonging to his brother J. upon the represiuitalion 
that it was worth £2,000 & that the rental was £70 
a year ; but having subsequently discovered that 
the rental was only £45 & that the farm was not 
worth £2,000, he insisted upon repudiating tho 
contract. J. thereupon verbally promised that if 
Iiltf. would complete the purchase, he would devise 
to pltf. A his sou c(*rtain other lands which belonged 
to him, A would also consent that the purchase- 
money should be reduced to £1,800. Pltf. alleged 
that he completed tho imrehaso relying upon tluit 
v<‘rbal promise. J. made a will in favour of p[tf. 
A his son as agreed, but revoked it by a subse(pu‘nt> 
will. In an action against the estate of J. to 
recover danlagos for breach of the alleged verbal 
agr(‘ement : — Held : the part performance relk'd 
on by pltf., namely, the completion of the purchase, 
being referable} not to any agreement to refrain 
from re^pudiating the pre\uous contract nt purchase*, 
but to that i)re'vious contract itself, did not 
constitute such a part performance of the allogeel 
verbal agreement as to exclude the operation of 
Stat. Frauds. — Humphheys v. Green (1882), 10 
Q. B. D. 148 ; 52 E. J. Q. B. 140 ; 48 E. T. 60 ; 
47 .T. P. 244, C. A. 

Annotaiions :~-'Retd. Mill(*r & Alelworth v. Sharp, [1899] 1 

Gh. 622 ; CJiarnpronitTo v, Lambert (1917), 61 Sol. Jo. 

692. 

217. Necessity for proof of reference to par- 
ticular land sold — Sc to particular Interest In the 
land.]— lluivrPHREYS v. Green, No. 216, aide. 

ii. Possess io7i, 

218. Delivery of possession.] — A parol agree- 
ment for a purchase A possession delivered, 
decr('cd to be performed against a subsequent 
IJurchaser with notice, who had a conveyance A 
paid his money. — B utcher v. Stately (1685), 
1 Vern. 303 ; 23 E. R. 524, L. C. 

jinnotafions : — Reid. Floyd v. Buckland (1703), 2 Freom. 

Gh. 268 ; Maddibon v. Alderson (1883), 8 App. Gas. 467. 

219. .] — A public survey is held for sale of 

an estate, A A. ottering £1,250 for it, it is accepted 
A agrec*d to, A conveyances ordered to be got 
ready, A A. is put into possession ; but disputes 
arising about settling the conveyances, A. gets an 
a.ssignment of a mtge. to which the estate is subject, 
A antedates it, A refuses to go on with the purchase ; 
though tho agreement was only parol, yet on the 
circumstances of this case, A. was decreed to 
proceed in the purchase. — Pyke v. Williams 
(1703), 2 Vern. 455 ; 23 E. R. 891 . 

220. .] — Where, in assumpsit pltf. dt*- 

clarcd that ho had bargained with E. for tho pur- 
chase of three houses for a certain sum ; A that 
deft, agreed to give him £10 for his bargain, if he 
would permit him to be the purchaser instead of 


— Small part of purchase 
worj^i/.I^BRAPY V. Harr Any (1861 
U. C. R. 340.— CAN. 


part I. SECT. 9, SUB-SECT. 2. — 
A. (0) ii. 

2181. Delivery of possession,] — 


Mkisner V. Meisnbr (N. S.) (1905), 
36 S. G. R. 34 ; 25 C. L. T. 101. -CAN. 

218 ii. .] — A. agreeing to sell 

bis lands to B. received the considera- 
tion & put B. in possession, but did 
not execute a conveyance. In a suit 
bv A. to eject B. from tho land, based 


on the want of a convoyajace : — Held : 
part performance by way of delivery 
of possession & an enforceable right on 
B.’s part to specific performance are 
each good defence to tho action. — 

ViZAOAPATAM SUGAR DEVELOPMENT 
Co., Ltd. v. Mu'rHURAMAREDi (1923), 
I. L. R. 46 Mad. 919.--IND. 
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0 . — Evidence of the coniraci: Suh-sect, 2, A. 
ic) n.] 

pltf,, averred tliai he had become sucli pur- 
cliaser, tlie C't. of Common Pleas hold that such 
declaration mif>:ht be supported, although there 
was no written contract for the purchase of the 
houses between pltf. & E. as the latter allowed 
deft, to become the purchaser ; & he was in fact 
let into possession of the premises. The Ct. of 
K. B., on a writ of error, affirmed that judgment. — 
Phice V. Seaman (1825), 4 B. & C. 526 ; 7 Dow. 
& By. K. B. 14 ; 4 L. J. O. S. K. B. 8 ; 107 E. B. 
1 155 ; affg. S. 0. stib nom. Seaman v. Price, 2 
Bing. 437. 

Aniwtations : — Refd. Kelly r. Webster (1852), 1C J. P, 
458 ; Green v. Saddin^on (1857), 7 E. & B. 603. 

221 . .] — Where possession has been given 

on the face of an agreement, the ct. will not refuse 
specific performance, owing to the absence of proof 
of certain terms of the agreement. — WmsoN v. 
West Hartlepool By. Co. (1805), 2 De G. J. 
& Sm. 475 ; 6 New Bep. 289 ; 34 E. ,T. Oh. 241 ; 
11 L. T. 692 ; 11 ,Tur. N. S. 124 ; 13 W. B. 301 ; 
40 E. B. 459, L. JJ. 

Annotaiiom : — Consd. Hunt r. Wimbledon L. B. (1878), 
4 O. P. D. 48 ; Hart r. Hart (1881), 18 Ch. D. 670 ; Re 
Patent Ivory Mamifaetui injf Co., Howard v. Patent 
Ivory Manufacturing Co. (1888), 38 Ch. D. 156. Refd. 
Prince v. Prince (1866), 14 L. T. 43 ; Re National Savings 
Bank Assocn., Bradv’a Case (1867), 15 W. R. 753 ; 
A.-G, r. Biphosphuted Guano Co. (1879), 11 Ch. D. 327 ; 
Melbonrno Banking Corpn. v. Brougham (1879), 48 
1j. T. P. C 12 ; T('ebay r. Manchester & HhcfBeld Ry. Co. 
(1883), 62 L. J. Ch. 613 ; Re Northumberland Avenue 
Hot^l Co., Sully 'h C^aae (1885), 54 L. T. 70 ; Davis v. 
Leicester Corpn., (1894) 2 Ch. 208. Mentd. Bateman 
V. Mid-Wales By. (1866), L. R. 1 C. P. 499; Hoare v. 
Kingsbury U. C., fl912J 2 Ch. 452. 

222. Entry into possession.] — IJawkjns v. 
Holmes, No. 181, ante. 

223. .] — Clerk v. Wright, No. 149, ante. 

224. .] — An objection to a bill by an 

incorporated railway co. for specific performance 
of a contract for the purchase of land entered into 
by their agent, tliat it did not appear that the 
agent was authorised under the corporate seal, A 
therefore that there was no mutuality, overruled 
on the ground that the co. had, before the bill was 
filed, not only acted on the contract by entering 
into possession of the land, but actually made a 
railroad over it. 

Thei*e is only one other point . . . namely, the 
objection that there is no mutuality in this con- 
tract, inasmuch as the agent of pltfs. was not 
appointed under their corporate seal, A therefore 
they are not bound by his acts . . . ifitfs. have not 
only been acting on the contract by entering into 
possession of the property, but have actually 
destroyed the property enjoyed by deft, previously 
to the contract, by making their railway over it. 
If, therefore, it were necessary for deft, to file a 
bill against these pltfs., I have no doubt that they 
would be compelled specifically to perform the 
contract (Lord Cottenham, 0.). — London & 


Birmingham By. Co. v. Winter (1840), Cr. Ph. 
67 ; 41 E. B. 410, L. O. 

Antwiations : — Apld. Wilson v. West Hartlepool Harbour 
& Ry. (1864), 34 Beav. 187. Retd. Lindsey v. O, N. Ry. 
(185.3), 10 Haro, 664; Smith v. Whoatoroft (1878), 9 
D. 223 ; Hoaro v. Lewisham Corpn. (1901), 86 L. T. 
281 ; Berners v. Fleming, [1925] Ch. 264, 


225. .] — A. B. made his will, wliereby he 

devised lands to O. D. for life, with remainders 
over. A. B. afterwards contracted to sell part, 
of the lands to E. F., & the contract partly 
described them, & partly referred to a plan. 
E. F. did not pay the whole purchase-money, but 
entered into possession of the land, & then became 
bkpt. The Ct. of Be view made an order in the 
bkpey. declaring that A. B. had a lien for his unpaid 
purchase -money. A: directed a sale. A. B. became 
the purchaser for a less sum than was due to him, 
& proved against E. F.'s estate for the difference. 
A. B. entered into possession, & so continued until 
his death. The plan had never been stamped, & 
was lost : — Held : the devise of so much of the 
lands as was contracted to be sold was revoked. — 
Andrew v. Andrew (1856), 8 De G. M. A G. 336 ; 
25 L. J. Ch. 779 ; 27 L. T. O. 8. 161 ; 2 Jur. N. 8. 


719 ; 4 W. B. 520 ; 44 E. B. 419, L. JJ. 


Annoiation : — Mentd. Patch v. Shore (1862), 11 W. R. 
142. 


226. .] — The law is well established that if 

an intended purchaser is let into possession in 
pursuance of a parol contract, that is sufficient 
to prevent 8tat. Frauds being set up as a bar to 
the proof of the parol contract (Jessel, M.B.). — 
Ungley V. Ungley (1877), 5 Ch. D. 887 ; 40 T.. J. 
Ch. 854 ; 37 L. T. 52 ; 41 J. P. 628 ; 25 W. B. 
733, C. A. 

AmiotatumrS : — Dlstd. Hunt Wimbledon L. B. (1878), 4 

C. D. 48. Folld. Sliarman v. Shannan (1892), 67 
L. T. 834. Refd. Aldcrson v. Maddison (l881), 7 U. B. D. 
174. Mentd, Goddard v. O’Brien (1882), De Colyar’H 
Coimty Court Cases, 110 

227. .] — The doctrine of part performance 

is founded on a change of possession, which is 
assented to by that party to the contract who is 
sought to be charged. It cannot be alleged by 
him that lie is a trespasser. You refer his pos- 
session, if you can, to a legal origin, A you can do 
that by implying a contract. But you cannot 
make a contract by the act of a third party, who 
is no party to the contract itself. For instance, if 
A. A B. contract that A. shall sell an estate 
to B., A B. takes possession of it, that is evidence 
against B. of a contract by him to buy tlie estate, 
for otherwise he would be a wrongdoer (Jessel, 
M.B.). — lie Foster, Exp. Foster (1883), 22 Ch. D. 
797 ; 52 L. J. Oh. 577 ; 48 L. T. 497 ; 31 W. H. 
774, C. A. 

228. .] — II. A B. were respectively the 

nephew A niece of Mrs. A. H. was negotiating for 
a lease of a London house at a long term A a low 
rent, the transaction involving him to the extent 
of about £3,000. Mrs. A. hearing of this, offered 
him the amount, telling him that she intended to 


222 i. Entry into possession. 
QUHARSON V. Williamson (1850), 1 
(ir. 93.--CAN. 

222 ii. ,] — O’Neal v. McMahon 

(1851), 2 Gr. 145.— <!AN. 

222 iil. .] — Lawrbnok v. Errino- 

TON (1874), 21 Gr. 261.— CAN. 

222 iv. .] — Pltfs. agreed to sell 

certain premises to defts., who signed a 
written contract agreeing to purchase. 
The writing omitted any mention of 
the names of the vendors. Possession 
of the property was taken by defts. 
through their agent, who canled on 
business therein for two days in their 
names : — Hdd : a sufficient part per- 
formance to let in parol evidence as to 
who were the vendors.— -Cameron v. 


Spiking & Teed (1877), 25 Gr. 116. — 

CAN. 

222 V. .] — ^McDouqall v. Cairns 

(1896), 2 Terr. L. R. 219.— CAN. 

222 vi, .] — ^MoLauqhlin v. May- 

HBW (1903), 23 C. L. T. 277 ; 6 O. L. R. 
174 ; 2 O. W. R. 690.— CAN. 

222 vii. .] — written offer to sell 

land on certain tenufl, ocoompanled by 
an intimation that, if the purchaser 
takes possession the vendor would 
treat that act as an acceptance of the 
offer, & the subsequent taking of such 

S osBOBslon, without further oommunlca- 
ion with the vendor, together con- 
stitute a binding contract of purchase 
& sale of the land, which Is taken out 
of Btat. Frauds by that act of taking 


possession, such act being in Itself a 
part performance of the contract, as 
well as an essential in the making of it. 
— Carr v. Canadian Northern Ry. 
Co. (1907), 17 Man. L. R. 178.— CAN. 

222 viii. .] — ^Wilson v. Cameron 

(1914), 6 O. W. N. 787 ; 30 O. L. R. 
486.— CAN. 

222 ix. .] — Douglas V. Douglas 

(1914), 20 W. L. R. 650 ; 5 W. W. R. 
962 ; 16 D. L. R. 596 ; 24 Man. L. R. 
420.— CAN. 

q. Plea of entry as tenant .] — 

Grant v. Brown (1867), 13 Gr. 256. — 

CAN. 


p. WUJwxU knowledge or consent 

of vendor .] — ^Vanderwoort v. Hall 
(Man.) (1909), 9 W. L. R. 702.— CAN. 
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Part I.— The Contract op Sale. 


give the house to K. & her husband. She then 
verbally agreed with H. to purchase the house for 
£3,000, which was a price at which he would 
scarcely have sold outside the family. Shortly 
afterwards Mrs. A., in the presence of H. & the 
husband of R., said that she was giving the house 
to It. & her husband, & H. forthwith entered into 
a binding contract to take the lease. R. & her 
husband, with the knowledge of Mrs. A. & H., then 
gave up their country house & went into pos- 
session of the London house, thereby incurring 
considerable expenditure. The lease had not been 
granted, or the £3,000 paid, when Mrs. A. died : — 
Held : the contract was not only for a sale from 
H. to Mrs. A. of the London house, under which 
she would have been the owner of the house, but 
was a contract for the purchase of it for the benefit 
of R. & her husband, &, although R. & her husband 
could not themselves enforce the contract, H. 
was entitled to insist on its being carried out for 
theii* benefit, & the entering into possession of the 
house by R. & her husband was a part performance 
of the contract which took the case out of Stat. 


Bruce, L.J.). — Lincoln v , Wright (1859), 4 
De G. & J. 10 ; 28 L. J. Ch. 705 ; 33 L. T. O. 8. 
35 ; 5 .Tur. N. 8. 1142 ; 7 W. R. 350 ; 45 E. R. 
6, L. JJ. 


: — uoDsa. lie Mar J Doroiigii, JOavia v. wmiehead, 
11894] 2 Ch. 133. Refd. Douglas v. Culverwell (1862), 
4 De G. F. & J. 20 ; Halgh v. Kayo (1872), 7 Ch. App. 
469 : Booth V. Tiirle (1873), L. R. 16 Kq. 182 ; James 
V Smith, [1891] 1 Ch. 384: De La Rochefoucauld v. 
Boufltoad (1896), 75 L. T. 502 ; Rochefoucauld v. Bou- 
stead, [1897] 1 Ch. 196. 


231. Purchase-money paid & retained.! — 

A wife, unknown to her husband, requested ner 
father to sell a field, to bo paid for out of her 
savings. The father at first refused, but he 
received the money, Sd shorty afterward put the 
husband into possession. For ten years the 
money was retained by the father without payment 
of interest, &, the field by the husband without 
payment of rent. The father then attempted to 
eject the husband, who, being made acquainted 
with the circumstances, insisted on retaining the 
field : — Held : the father was bound to convoy it 
to the husband. 


Frauds. — IIohler v . Aston, [1920] 2 Ch. 420 ; 
90 L. J. Ch. 78 ; 124 L. T. 233 ; 64 Sol. Jo. 684. 

229. Continuance in possession — By tenant after 

agreement to purchase.] — Parol agreement not 
enforced upon the ground of part performance ; 
when the act is equivocal ; & easily admits 

compensation ; as, by a tenant, rebuilding a 
party wall. 

A tenant’s possession & cultivation of the land 
would not sustain a parol agreement to pui’chase. — 
Frame v . Dawson (1807), 14 Ves. 386 ; 33 K. R. 
509. 

Ann oUU Urns : — Refd. Parker v. Smith (1845), 1 Coll. 608 ; 

Williams v. Evans (1875), L. R. 19 Kq. 547 ; Maddison 

V. Alderson (1883). 8 App. Oas. 467 ; Hodson v. Heuland, 

^:^896] 2 Ch. 428 ; Dickinson v. Barrow, [1904] 2 Ch. 

230. By former owner offer after con- 

veyance.] — ^A mtgee., with power of sale, of real 
estate informed L., the mtgor., that he should sell 
it for £220, unless more were offered. It was 
thereupon verbally agreed between L. & W. that 
W. should buy it on L.’s behalf for £230, & have a 
lien on it for that sum ; that L. should pay 
interest & continue to occupy the part ho then 
occupied, & that W. should receive the rents of 
the rest to reduce the principal. An offer by W. 
to purchase for £230 was then sent by L.’s agent 
to the mtgee., who accepted it, & under his power 
of sale conveyed to W.’s infant daughter by W.’s 
direction. L, continued in occupation of the part 
he was to occupy, & paid interest, W. receiving the 
rents of the rest. This continued for about ten 
months, when W. died. After his death, the 
daughter, by her guardian, brought ejectment, 
claiming to be absolute owner : — Held : Stat. 
Frauds was no defence to a bill by L. to enforce 
the agreement. 

L.’s continuance in possession after the convey- 
ance, being referable only to the verbal agreement, 
amounted to part performance of that agreement, 
& excluded the operation of the statute (Knight 


I think that this must be treated as a contract 
for purchase between deft. & his daughter, which 
her husband, when he knew of it, was entitled to 
adopt as his own, & having been in possession for 
ten years, & deft, having during that period 
retained the purchase-money, I think there is 
such a contract as this ct. will specifically perform. 
& that there must be a decree for a conveyance of 
the field to pltf. (Romilly, M.R.). — Millard v . 
Harvey (1864), 34 Beav. 237 ; 11 L. T. 360 ; 10 
Jur. N. 8. 1167 ; 13 W. K. 125 ; 55 E. R. 626. 

232. What amounts to act of possession — Pur- 
chaser requesting vendor to give notice to quit to 
tenants.] — (1) Stat. Frauds may bo satisfied as 
completely by a note or memorandum, signed by 
an agent, of the terms contained in a verbal 
contract, as by a note or memorandum signed by 
the principal liimself, provided the agent had 
authority to sign the particular note or memo- 
randum ; & the fact that the agent was not autho- 
rised or intended to bind his principal by a contract 
is immaterial. T. verbally agreed with 0. for 
the purchase of land for £700, & paid a deposit to 
& obtained a receipt therefor from G., but did not 
sign any document himself. G. at the time was 
acting for D., who was the owner of the property 
& the undisclosed principal, but afterwards alleged 
that he had agreed to buy the land from D. for 
£600 & that he was contracting with T. on his own 
account & sub-selling to him at an increased 
price. G. having commenced an action against D. 
for specific performance of the alleged agreement 
between them, X. & co., the solrs. for D., being 
desirous of obtaining a proof of T.’s evidence in 
that action, wrote to Y. & co., the solrs. for T., 
asking for a short statement from their client, T., 
as to what bad occurred between G. & T. Y. & co. 
returned a statement by T. as to the verbal a^ee- 
ment with G., but this was considered insufficient. 
X. & CO. then wrote to Y. & co. asking for replies 
to certain questions to be answered by T., & Y. 


2291. CoTitirmarice in poaaeesion — B 
tenant after agreement to purcheuse.]- 
Gontmued posseasion by a tenani 
coupled with acts inooneletent with hi 
previous tenancy, is suffledent par 
perfonnanoe to let in parol evidence o 
5.* “^l®* — B utler v, Ohuroi 
(1871). 18 Gr. 190.— CAN. 

229 ii. - .] — ^Where a persoi 

c^e into possession of real estate a 
t^ant, & it was shown unequivocally 
oy part payment of the purohasi 
money evidenced by the receipt ii 
terms therefor, that bis tenancy wa 


afterwards relinquished, & that his 

g ossession, being changed in character 
7 parol contract to purchase, was 
continued as that of a vendee : — Held : 
the possession thus changed was such 
part performance as took the contract 
for 8€tle out of the Stat. Frauds. — 
MoGke V. Kane (1885), 9 O. R. 475. — 
CAN. 

229 lii. .] — Barnes u. Staf- 

ford (1876), 6 Nfld. L. R. 113.— 

NFLD. 

t. hy insolvent debtor for whose 

benefit purchase made A — Robertson 


V. Smith, Ogden v. Robertson (1874) 
21 Gr. 303.— CAN. 

a. What amounts to act of posses- 
sion — Staking out foundations of hause.] 
— Possession is part perfonnanoe of a 
contract for the sale & purchase of 
land both by & against a stranger & 
the owner. On negotiations for the 
purchase of land the agent of pltf., 
vendor, told deft., purchaser, that the 
lot was his. Deft, wont on & set In the 
groimd a number of stakes to mark out 
the foundation of a proposed house, &: 
then changed his mind isc refused to 
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Sect, Q.— -Evidence of the contract: Svh-sect, 2, A, 
(c) ii., Hi. <£: iv . B. Sc C.] 

& CO. replied, in a letter signed by them, saying 
that they enclosed the questions with the answers 
of T., which were made but not signed by him. 
The statement fii’st sent, the answers to the 
questions, & the two letters from Y. &; co. contained 
materials sufficient to constitute a note or memo- 
randum of the contract within Stat. Frauds, s. 4. 
The action of G. v. D. having been dismissed, D. 
brought an action against T. for specific per- 
formance of T.’s contract to buy the land : — Held : 
Y. & co. were acting in tlie matter as agents for 
T. ; Y. & co. had authority to sign the particular 
note or memorandum on behalf of T. ; & although 
Y. & co. were not authorised & did not intend to 
bind T. by any contract, there was a sufficient 
note or memorandum to satisfy Stat. Frauds, s. 4. 

(2) During the negotiations & after the com- 
pletion of arrangements for the conveyance of 
the land to T., his solrs., Y. & co., asked X. &; co., 
the solrs. of D., to get rid of two weekly tenants 
who were in possession. X. & co. accordingly 
gave notice to the tenants who gave up possession : 
— Held: this was an act of part performance as 
unequivocally referring to the contract as if T. 
had himself taken possession, & was sufficient in 
itself to take the case out of the statute. — Daniels 
V. Trefusis, [1914] 1 Ch. 788 ; 83 L. J. Ch. 579 ; 
109 L. T. 922 ; 58 Sol. Jo. 271. 

Annotations : — As to (1) Apld. Griudell r. Bass, [1920] 2 

Ch. 487. Re!d. North r. Loomed, [1919] 1 Ch. 378 ; 

Thirkell v. Cambi, [1919] 2 K. B. 590. 

iii. Incurring Expenditure. 

233. Whether act of part performance — Ex- 
penditure on subject-matter of sale.] — South- 
well V. Nicholas & Abdy (1732), 1 Madd. 9, n. ; 
56 E. R. 4. 

Annotaium : — Refd. Falcko v. Gray (1859), 4 Drew. 651, 

234. .] — To maintain a contract on 

the ground that it is taken out of Stat. Frauds by 
part performance, the ct. will require it to be 
shown that the party seeking relief has expended 
money or otherwise acted in reliance on & in 
execution of the agreement, & that non-perform- 
ance would amount to a fraud upon him. — 
Phillips v . Alderton (1875), 24 W. K. 8. 

235. Procuring release of incumbrancer.] 

— ^Agreement by parol that upon pltf.’s procuring 
a release of right from a stranger, deft, would 
convey. Pltf. procures the release by paying a 
valuable consideration. This is not a part per- 
formance, & Stat. Frauds may be pleaded to a bill 
for specific performance of such an agreement, — • 
O’Reilly v. Thompson (1791), 2 Cox, Eq. Cas. 
271 ; 30 E. R. 120. 

Annotations : — Consd. Maddison v. Alderson (1883), 8 App. 

Cas. 467. Refd. Parker v. Smith (1845), 1 Coll. 608 ; 

Williams v. Evans (1875), 44 L. J. Ch. 319. 


236. Payment of auction duty.] — Buck- 

master V. Harrop, No. 198, ante. 

237. Alterations & Improvements carried 

out by vendor — At request of purchaser.] — Deft, 
entered into a verbal contract with pltfs. for the 
purchase from them of a plot of land with a house 
upon it, which they were to build for her. During 
the progress of the building she frequently visited 
the site, & made suggestions for material altera- 
tions & improvements which were carried out by 
pltfs. at her request. In an action for specific 
performance of the conlract she relied on Htat. 
Frauds as a defence : — Held : the acts done by 
pltfs. at the request of deft, were acts of part 
performance taking the case out of Stat. Frauds, & 
the pltfs. were entitled to judgment for specific 
performance. — Dickinson v. Barrow, [1904] 2 
Ch. 3.39 ; 73 L. J. €h. 701 ; 91 L. T. 101. 

Annotation : — Consd. Rawlinson v. Ames, [1925] Ch. 9G. 

iv. Other Acts. 

238. Agreement by prospective purchaser to 
sub- let part — Effect of purchase.] — Ijamas r. 
Bayly, No. 55, ante. 

239. Acts of ownership on land.] — Borrett v. 
Gomeserra (1721), Bunb. 94 ; 145 E. R. 007. 

240. .] — London & Birmingham Ry. Co. 

V. Winter, No. 224, ante. 

241. Preparation of conveyance.] — To a bill for 
specific performance, a plea that there was no 
agreement in writing, was overruled. 

If by her answer she should deny that there was 
any agreement, it will then be proper to consider 
whether pltf. shall be admitted to give evidence 
of it ; here the foes paid to the counsel, the 
drawing of the drafts, & engrossing them, & pltf. 
jiroviding his purchase-money, are as much an 
execution of it on his part as the laying out money 
on the buildings was in the other case (Lord 
MArcLE.“>FrELD, C.). — Child v. Comber (1723), 3 
Swan. 423 ; 30 E. R. 934, L. C. 

242. .] — Clerk v. Wright, No. 149, a^iie. 

243. .] — Cooke v. Tombs, No. 193, ante. 

244. Delivery of abstract & title deeds.] — A. 
agrees by parol with B. for the purchase of lands. 
B. delivers a rent roll, which was dated & altered 
in his own handwriting, & showed by the title of 
it that an agreement had been made between 
them for the sale of the estate, at twenty-one years 
purchase. An abstract of the title was also 
delivered to A. together with the deeds, in order to 
be compared with the rent roll. B. likewise wrote 
letters to several of his creditors, informing 
them, that he had contracted with A. for the sale 
of his estate, at twenty-one years purchase, & sent 
the tenants to treat with A. for a renewal of their 
leases. Notwithstanding all these circumstances, 
upon A.’s filing a bill for a specific execution of this 
agreement, B. pleaded Stat. Frauds in bar to both 


carry out the purchaeo : — I/eld : what 
he had done constituted such a taking: 
of possession as to constitute part per- 
formance, Sc pltf. was entitled to tho 
usual judgrment for speclflo perform- 
ance. — BODWELL V. McNiven (1902). 
23 C. L. T. 107 ; 5 O. L. R. 332 ; 1 
O. W. 11. 841.— CAN. 

PART I. SECT. 9, SUB-SECT. 2.— 

A. (0) iii. 

b. Whether act of pari performance 
— 'Preparation of transfer of license on 
sale of hotel premises.] — Burns v. 
Cooney, [1912] V. L. 11. 541.— AUS. 

c. Improvements by tenant 

after agreemem for sale.] — Where a 
person already in possession of pro- 
perty contracts with the agent of the 
proprietor for tho purchase of it, & 


it was tho interest of both parties that 
tho purchaser should go on making 
improvements, & he did so, with the 
knowledge of the agent, without 
objection on his part, tho improve- 
ments are such an acting on tho con- 
tract as will take tho case out of Stat. 
Frauds. — Jennings v. Robertson 
(1852), 3 Gr. 613.— CAN. 

Withovi knowledge of 

vendor.] — McInnis Farms, Ltd. v. 
McKenzie (1913), 23 W. L. R. 863 ; 
12 D. L. R. 100 ; 4 W. W. R. 205 ; 23 
Man. L. R. 120.— CAN. 


PART I. SECT. 9, SUB-SECT. 2.— 
A. (o) iv. 

2391. Acts of onmership on land .] — 
Acton Tanning Co. v. Toronto 


Suburban Ky. Co. (1917), 56 B. C. R. 
196; 40 D. L. R. 421; 28 Can. J{>. 
Cas. 279.— CAN. 

e. PnUing doi&n building <f* dis- 

posing of materials.] — Short v. Gii.l 
(1892), 13 N. S. W. (Eq.) 155 ; 9 

N. S. W. W. N. 97.— AUS. 

f. Staying of action relating to 
svhject-mattcr of sale.] — Held: the 
staying of an action relating to the 
land In question, was a suflaoTent part 
performance to take the case out of 
the Stat. Frauds. — Coates v. Coates 
(1886), 14 O. R. 195.— CAN. 

g. Acceptance of conveyance.] — 
Holmwood V. Gillespie (1894), 11 
Man. L. R. 186.— CAN. 

h. Hcceipi of rent from tenant — 
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the discovery & relief ; & the plea was allowed. — 
Whaley v. Bagnel (1765), 1 Bro. Pari. Cas. 345 ; 
1 E. R. 611, U. L. 

Annofations : — ^ReM. Whitchurch v. Bevis (1789), 2 Bro. 
C. C. 559 ; Rondeau v. Wyatt (1792), 2 Hy, BI. 03 ; Cooke 
r. TombH (1794), 2 Anst. 420 ; Wills v. Stradling (1797), 
3 Ves. 378 ; Buckmaster v. Harrop (1802), 7 Ves. 341 ; 
Maddison v. Alderson (1883), 8 App, Cas. 407. 

245. Instructions to tenants to pay rent to 
purchaser.] — Whaley v. Bagnel, No. 244, ante, 

246. Measurement of land.] — Admeasurement 
not a partial performance of an aj?i‘eement to 
exchange lands. — Ppimbroke v. Thorpe (1740), 

Swan. 482 ; 36 E. K. 039. 

247. Workman carrying out improvements — 
Without actual authority of purchaser.] — Tofield 
V. KOBP]RTS (1894), 10 T. E. K. 437. 


B. Sale hy Order of Covrt, 

See, 7WW, Law of Property Act, 1025 (c. 20), 
s. 40 (2). 

248. General rule — Statute not applicable.] — 

In a bill by purchaser of lands against the vendor, 
to carry into execution tlie agreement, though not 
in writing, nor so stated by the bill ; the vendor 
puts in an answer admitting the agreement as 
stated in the bill ; it takes it entirely out of the 
miscliief ; there being no danger of perjury the 
court would decree it (Lord Hardwioke, C.). 

But the present is a judicial sale of the estate, 
which takes it entirely out of th(‘ statute (Lord 
TTardwicke, C.). — A.-Ch v. Day (1740), 1 Ves. 
Sen. 218 ; 27 E. R. 092, L, (\ 

Annotations : — Distd. Blaj?dcii v. Bradbear (180G), 12 Ves. 
4(56. Reid. Biickmafttcr v. Harrop (1802), 7 Ves. 341. 
A’r p. Minor (1805), 11 Ves. 559 ; Harford v. Purrier 
(1816), 1 Madd. 532 ; Harrocks r. Rigby (1878), 9 Ch. D. 
180. Mentd. Whil taker v. Wliittaker (1792), 4 Bro. 
C. C. 31 ; A.-G. V. Davies (1804), 9 Vos. 535; Price v. 
Hathaway (1822), 6 Madd. 304 ; Giblclt v. Hobson 
(1834), 3 My. 6i K, 517 ; Frank v. Maimvaring (1839), 

2 Bcav. 115; Phllpott v. St. George’s Hospital, St. 
Gcoige’s Hospital v. Phllpott, A.-G. i\ Philpott (1857), 

3 Jur. N. S. 1269; Baukos v. Small (1887), 36 Oh. D. 
716 ; Mocking v. Mocking, [1917] 1 Ch. 77. 

249. .] — Blagden V. Bradbear, No. 

172, ante, 

250. .] — On sales before the master, 

there is no binding contract, till the master’s 
report is confirmed ; here the parties were bound by 
signing the agreement of sale. . . . Sah's before 
the master are not within 8tat. Frauds (Lord 
Tottenham:, (k). — Be Goren, Bx p. Cirrrs (1838), 
3 Mont. &; A. 549 ; 3 Deac. 242 ; 7 L. J. Cli. 187 ; 
2 .7ur. 391 ; svb nom. Re Brettell, Bx p, Goren, 
7 L. J. Ch. 187 ; rei\^g. S. C. sub nom. Re (iOREN, 
Rx p. Brettell, 3 Deac. Ill, Ct. of R. 

Annotation Refd. Re Reay (1847), 8 L. T. O. S. 476. 

Sale by auction.] — See Auction & Auctioneers, 
Vol. III., p. 7, No. 46. 


C. Admission of Sale in Pleading. 

See R. S. C., Ord. 19, rr. 15-20. 

251. General rule — Statute not applicable.] — 
Where an agreement by parol, but confessed in the 
answer shall be executed, though not in writing. — 
Hosier v. Read (1724), 9 Mod. Rep. 86 ; 88 B. R. 

oo2. 

252. .]— A.-G. r. Day, No. 248, ante. 

253. What amounts to admission — Failure to 


plead Statute of Frauds.] — Pltf. is not bound to 
show upon the hill that he has complied with 
Stat. Frauds ; but the party who relies upon that 
statute as a defemee is bound to show that it has 
not been complied with (Leach, V.-G.).- -Rist v. 
Hobson (1824), 1 Sim. & St. 543 ; 2 1.. J. O. S. (’h. 
86 ; 57 E. R. 215. 

Annotation: — ^Refd. Barkworth v. Young (1856), 4 Drew. 1. 

254. .]—(!) The bill alleged that 

deft, had entered into an agreement for the 
purchase of a house on certain terms ; <fe that the 
agreement was made out by the letters aft(*r 
mentioned, & that such letters were a sufficient 
memorandum of agreement signed by deft. 
Deft., by his answer, denied that the agreement in 
the bill mentioned, or any agreement, had been 
made out by the said letters ; & that the letters 
did not amount to an agreement ; & insisted that 
no binding agreement had been entered into by 
him : — Held : deft . had not by his answer claimed 
the benefit of Stat. Frauds, was not entitled to 
avail himself of it. 

(2) By on(‘ of the letters stated to constitute the 
agreement, pltf.’s agent offered deft, a house at a 
certain sum, but suggested that deft, had better 
offer to give a larger premium, & take the fixtures 
at a valuation. Deft. wi*ote in reply, that he had 
no objection to give £50 more of premium. Pltf.’s 
agent then wrote a letter to deft., stating that he 
had received deft.’s letter offering £50 more of 
premium — making £300 premium, & accepting 
deft.’s offer. Deft.’s solr. subsequently recognised 
deft.’s agreement as contained in his letter ; — 
Held : pltf. had proved an agreement on the part 
of deft, to give £300 premium. — S kinner v, 
M‘Douall (1848), 2 Do G. Sm. 265 ; 17 L. .T. 
Gh. 347 ; 1 1 L. T. O. S. 411 ; 12 Jur. 741 ; 61 
E. R. 120. 

255. .] — Defts., in their answer to a 

bill for the specific performance of an agreement 
to sell lands, did not claim the benefit of Stat. 
Frauds, although they denied the validity of the 
agreement in tolo : — Held : as the statute was nob 
specially pleaded, they could not resort to it as a 
defence to th(‘ suit. — H eys v. Astley (1863), 4 
De G. J. & Sm. 31 ; 3 New Rep. 19 ; 9 L. T. 356 ; 
12 W. R. 64 ; 46 E. R. 827, L. JJ. 

Annotation: — Refd. Lucas v. Divon (1889), 58 L. J. Q. B. 

161. 

256. .] — I did not feel the slightest 

difficulty in admitting parol evidence for the pur- 
pose of rectifying the written contract, & showing 
that the word “ six ” in it ought to have been 
written “ four ” : nor should I, if the evidence 
had shown that the contract ought to bo so recti- 
fied, have felt any difficulty, Stat. Frauds not 
having been pleaded, as indeed, by reason of the 
part performance, it could not be, in going on to 
give consequential relief in the nature of specific 
performance on the footing of the contract as 
rectified (North, J.). — Olley v. Fisher (1886), 

34 Ch. D. 367 ; 56 L. J. Ch. 208 ; 55 L. T. 807 ; 

35 W. R. 301. 

Annotations: — Consd. Craddock v. Hunt, [1923] 2 (:h. 136. 

Refd. Conway Bridge Comrs. v. Jones (1910), 102 L. 1. 

92 ; Forgrione v. Lewis, [1920] 2 Ch. 326. 

Effect of admitting agreement, generally.] — 

See Contract, Vol. XII., p. 163, Nos. 1184-1191. 


Without consent of vendor .] — Vandeb 
wooRT V. H\LL (1909), 18 Man. L. B 
oo J. — CAN. 

k. Letting contract to cut Mg oj 
— Evans v. Norris (Alta. 
C012) 22 W. L. R. 818 ; 3 W. W. R 
532 ; 8 D. L. R. 652.— CAN. 


1. DvUvrrg of deed of assignment ~ 
Implied hg allegation of assignment 
in pleadings .] — ^A statement of claim 
contained an allogratlon that pltf. had 
assigmed & transferred to deft, his 
equity la certain lands : — Held : this 
allegratlon Implied a delivery to deft, 
of the document asslgrnlngr & trans- 


ferring the equity & this delivery was 
Hulticiently referable to the contract 
for the sale of the lands to permit the 
application of the equitable doctrine 
of part performance. — CHAiiBONNEAix 

V. PACJor (No. 2) (Sask.), 11917] 1 

W. W. R. 1 164.— CAN. 
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Sect. 9 . — Evidence of the contract: Svh-sect. 2, D. 
<S^ E. Sect. 10; Suh-secta. 1 d: 2, A, (a), (b) 
dc (r).l 

yi. SlaiiUc Pleaded as Cloak for Fraud. 

257. Statute of Frauds not to be used to protect 
fraud — Admissibility of parol evidence.] — The 

question was, whether parol evidence may be 
admitted on the part ot deft., as there was no 
written apcreement between him & pltf. to estab- 
lish a fact ; deft, may be admitted to read parol 
evidence, to rebut the equity set up by the bill. 
The defence aristas here from an imposition of pltf. 
<S: therefore not alfected by St at. Frauds. 

I am not at all clear, whether, if deft, had 
brought his cross bill to have this agreement 
established, the ct. would not have done it, upon 
considering this in the light of those cases, where 
one part of the agreement being performed by 
one side, it is but common justice it be carried 
into execution on fhe other, & deft, would have 
had the benefit of it as an agreement. 

The allowing any other construction upon Stat. 
Frauds, would be to make it a guard <fe protection 
to fraud, instead of a security against it, as was 
the design intention of it (JiOiiD Hard- 
WTCTCE, C.). — Walker v. Walker (1740), 2 Atk. 
98 ; Barn. Ch. 214 ; 20 E. B. 401, 1.. (^ 

Annotatinna : — Refd. Young v. Pooch v (1741), 2 Atk. 254 ; 

Pitcairn v. Oghnumo (1751), 2 Vcs. Sen. 375 ; Rich v. 

.lacksou (1791), 4 Pro. C. (J. 514 , Woollam v. Hearn 

(1802), 7 VcN 211 ; Podinon^ v. (5unnirig (1836), 7 Sim. 

644; Wood V Midgley (1854), 5 Do Cl. M & G. 41; 

Maddipon v. Alderaon (18S3), 8 App. C^ae. 467. Mentd. 

llobinpon v. Goo (1749), 1 Vos. teen. 251. 

258. Agreement prevented from being put 

into writing.] — Whitchurch v. Bevis (1789), 2 
Bro. V. C. 559 ; 2 Dick. 004 ; 29 E. K. 300, L. C. 
Aiinniotiom : — Consd. Cooth v Jackson (1801), 6 Vos. 12. 

Refd. Cooke v n'ornbs (1794), 2 Anst 420 ; Spurrier v. 

Fitzgerald (1801), (5 Ves. 548 ; Haikworth v Young 

(1856), 4 Drew. 1. 

Relief In equity, generally.] — See Contract, Vol. 
XII., pp. 101,107, 108, Nos. 1171, 1175, 1217-1232 ; 
Equity, Vol. XX., pp, 254, 255, Nos. 178-184, 

E. Collateral Oral Contract. 

259. Whether collateral agreement binding.] — 
A. agrees by parol to sell an estate to B., on 
certain terms, provid('d B. will continue C. his 
tenant not for one year only, but from year to 
year, C. having just belore beem lei into posses- 
sion under a contract for the purchase of the 
estat(‘ which ho had failed to pay for in time & 
had therefore forfeited his deposit ; & A. there- 
upon agreed to take C.^s forfeited deposit as part 
of tho purchase-money : A. & B. afterwards 
reduc(' their agreement respecting the purchase 
into writing, in wliich no notice is taken of the 
stipulation concerning O.’s tenancy : — Held : this 
stipulation being collateral to the written agree- 
ment was binding upon B. — Denn d. Jacklin v. 
Cartnvright (1803), 4 East, 29 ; 102 E. R. 740. 
Annotations: — ^Refd. Doe d. Clarke v. Smaridgo (1845), 7 


Q. B. 957. Mentd. Doe d. Chadburn v. Green (1839), 

8 L. J. Q. B. 100. 

260. Admissibility of parol evidence.] — At the 

time of entering into a written contract for the sale 
of land, there was a parol understanding that the 
land should bo used for tho erection of a church. 
The vendors were trustees for sale under a will, 
which contained a proviso that no portion of the 
land should be so sold as to lessen the value of 
the remaining portion ; & this was known to the 
purchaser. The purchaser sold the benefit of the 
agreement to one of defts., who intended to erect 
a manufactory on the land, & he filed his bill to 
compel specific performance of the agreement : 
— Held : evidence was admissible of the parol 
understanding, & the bill was dismissed with costs. 
— Trappes V. Cobb (1867), 17 B. T. 236 ; 32 
J. P. 71 ; 16 W. R. 117. 


Sect. 10.— DISCLOSURE OF MATERIAL FACTS. 

Sub -SECT. 1.- — In General. 

261. What is a patent defect.] — Wliere there 
runs across land an unmetalled open track of a 
character that is compatible with the existence^ 
of a ijublic or private right of way or of a mere 
accommodation track for the use of persons 
entitled to the land & there is in fact a public 
right of way along the track it does not constitute 
a patent defect so that a decree for specific per- 
formance can bo obtained against a purchaser 
of the land under an open contract. 

It is n(>t enough that there exists on the land 
an object of sense that might put a careful pur- 
chaser on inquiry. In order to he a patent defect, 
tho defect must either be visible to the eye or arise 
by necessary implication from something visible 
to the eye. — Yandle Sons v. Suti'ON, Young 
V. Same, [1922] 2 Ch. 199 ; 91 L. J. Ch. 567 ; 127 
L. T. 783. 

Annotaiion : — Reid. Simpson v. Gilley (1922), 92 L. J. Ch. 

194. 

Non-disclosure of title by third party— Estoppel.] 

— See, generally. Estoppel, Vol. XXI., pp. 373- 
374, Nos. 1478-1484. 

Misrepresentation & non-disclosure, generally.] — 

See Misrepresentation & Fraud, Vol. XXXV., 
pp. 6 et scq. 

Sub-sect. 2. — By Vendor. 

A. Patent Defects. 

(a) In General. 

262. What is a patent defect.] — Y^andle ^ 
Sons v. Sutton, Y'oung v. Same, No. 261, ante. 

(b) Defect Discoverable on Examination. 

263. General rule — Caveat emptor.l — [The 
purchaser] is bound to attend to all matters that 


PART I. SECT. 9, SUB-SECT. 2.~D. 

m. Stafnie of Frauds not to he vsed 
to protect fraud ] — Amero v. Amero 
(1873), R. E. D. 9.— CAN. 

n. .] — Kirkland v. Smith 

(B. C.) (1911), 16 W. L. R. 530.~CAN. 

o. .] — Roberts v. Roberts, 

ri923] 2 W. W. R. 137.— CAN. 

PART I. SECT. 9 , SUB-SECT. 2. - E. 

2601. A dmissibility of parol evidence. ] 
— Spencer v. Spencer (Man.) (1913), 
24 W. L. R. 420 ; 4 W. W. R. 785 ; 11 
D. L. R. 801.— CAN. 

PART I. SECT. 10, SUB-SECT. 1. 

p. (hneral rule.] — A pnrehaBe by 


a vendor in the name of another or 
under an agreement with the named 
purchaser by which the vendor is to be 
entitled to an interest in tho property 
is a grave impropriety as it is a con- 
cealment of a material fact. — Creigh- 
ton V. Dunklby (Alta.), [1019] 1 
W. W. R. 547.— CAN. 

q. .1— A misrepresentation by 

a person that ho Is contracting for a 
principal when In fact he Is acting for 
lilmself. Is material where the person- 
ality of the contracting party is a 
material element In Indnolng the con- 
tract. — Love v, Lynch (SasK.), [19201 
2 W. W. R. 538 ; 52 D. L. R. 691.— 
CAN. 


r. Form of advertisement.] — Ad- 
vertlsemonte for sales should ho as 
short as possible ; the short stylo of tho 
cause & a short description of the 
pioperty & improvements is sufiiciont, 
& no merely formal parts, such as 
convoy no Information to intending 
purchasers, should be inserted therein. 
— Baxter v. Finlay (1859), 1 Oh. Oh. 
230.— CAN. 


PART I. SECT. 10, SUB-SECT. 2.-— 
A. (b). 

268 i. General rule — Caveat emptor.] 
— A. & B. had each a wild lot, & 
negotiated for an exohon^. A. 
asserted that his lot was worth 1900 ; 
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arc of such a kind as to be open to his observation. 
When he comes here for relief, he must account 
for not observing the circumstances of this case 
sooner (Lord Thurlow, O.).— Lowndes v. Lane 
(1789), 2 Cox, Eq. Oas. 863 ; 30 E. R. 167, L. C. 

Annotalion Refd. Clarko r. Mackintosh, MacklntoBh r. 

Clarke (1802), i Gift. 134. 

264. .] — Objections by a purchaser 

by auction: 1st, that a way round & across a 
meadow was not specified ; 2nd, on account of 
a bidding for the pltf. Rpecific performance 
decreed with costs. 

Certainly the meadow is very much the worse 
for a road going through it ; but I cannot help 
the carelessness of the purchaser who does not 
choose to inquire — it is not a latent defect (Lord 
Loughborough, C.). — Oldfield (or Bowles) v. 
Round (1800), 6 Ves. 508 ; 31 E. R. 707, L. 0. 
Annotations : — ^Expld. Simpson v. Gllloy (1922). 92 L. J. 

Cih. 194 ; Yandle v. Sutton, Younsr v. Same, [1922] 2 

Cli. 199. Eefd. Carroll v. Kcays, Koaya v. Carroll (1873), 

22 W. R. 243 ; Ashlmrncr v. Sowell, [1891] 3 Ch. 406. 

265. .] — If a purchaser enters into 

a contract, in absolute & express reliance on the 
truth of representations which turn out to be 
false, the ct. will not compel specific performance 
of the contract. But a purchaser is bound to 
exercise a reasonable degree of caution ; &, there- 
fore, if there be anything in the representations 
made by the vendor calculated to excite suspicion, 
or to require explanation or investigation, the 
purchaser is put upon his guard, & must bear the 
consequence of his own neglect in not making 
further investigation. So if a purchaser, not 
satisfied with the representations made by the 
vendor, investigates the truth of them, & has a 
fair opportunity of testing their accuracy, lie 
cannot, after completion of the contract, come 
to this ot. for relief on the ground of misrepresenta- 
tion. — Clarke v. Mackintosh, Mackintosh v. 
Clarke (1862), 4 Giff. 134 ; 1 New Rep. 160 ; 
7 L. T. 558 ; 27 J. P. 259 ; 11 W. R. 183 ; 66 
E. R. 651 ; on appeal (1863), 9 Jur. N. S. 114 ; 
11 W. R. 652, L. C. 

266. .] — It is no answer to the claim 

of pltfs. in this case that at the time of the sale 
the estate was represented to the purchaser to 
be thoroughly well drained : first, because, if 
such an objection were good, it would vary by 
parol the written agreement ; &, secondly, it is 
not a good objection because it was a reason for 
recommending the land that it was already well 
drained, though the draining had to be paid for. 
The purchaser should have inquired by whom it 
was drained. — ^W ard v. Moss (1867), 16 L. T. 01. 

Sec No. 261, ante. 

267. Effect of laches.] — ^Anon. (1689), Freem. 
Ch. 106 ; 22 E. R. 1088. 

268. When specific performance decreed — With 
compensation for defect.] — Specific performance 
of an agreement for the sale of an estate decreed, 
notwithstanding a variance from the description, 
with compensation for the defleienev in value, 
though a minute examination might have dis- 
covered the defects as in the state of the house 
& the cultivation of the lands ; not for a variance 
from the description, as lying within a ring fence ; 
as being an object of sense ; & upon the evidence 
^e purchaser being apprised of it, — Dyer v. 
Hargrave, Hargrave v. Dyer (1805), 10 Ves. 
505 ; 32 E. R. 941. 

AmwteUions : — Refd. Knatchbull v, Gnieber (1817). 3 Mer. 

124 ; Jennings v. Broughton (1864), 5 Do G. M. & G. 126 ; 


Aberaman Ironworks v. Wickens (1808), L. R. 5 Eo. 

485 ; Re Fawcett & Holnics’ Contract (1889), 42 Ch. I). 

150. 

269. Without compensation.]— An (state 

was put up to sale in lots. In the j)aHicular8 
the lots were described respectively as “ All that, 
etc., comprising lot — in the s^Ue plan.” The sale 
plan, circulated at the auction, represented a 
well on lot 4, with a drain & pipe conveying the 
water from the well through lot 2 to lot 1. Pltf., 
the purchaser of Jot 1, filed his bill for specific 
performance, with compensation for the loss ol' 
the water, the vendor having conveyed away the 
other two lots without any reservation to pltf. of 
a right to a fiow of water from the well ; — Held : 
the sale plan, accurately describing the existing 
state of the property, would not carry the case 
higher than a view of the property by the pur- 
chaser. Decree for specific performance without 
compensation.- -Fewster v. TuiiNER (1842), 11 
L. J. Ch. 161 ; 6 .Jur. 144. 

Annotations: — Refd. Tipping v. Power (1842), 1 Hare, 405. 

Mentd. Cash r. Hclchcr (1842), 1 Haro, 310. 

270. .] — At the Auction Mart, 

London, a house at Brighton was put up for sale, 
as 39, Regency square, & a person unacquainted 
with its actual locality became the purchaser. 
It appeared that the house was well known as 
39, Regency square, but it was in fact in a street 
leading from that to another square. The pur- 
chaser accordingly claimed compensation, & that 
bciing refused, he declined to complete tlie con- 
tract. The ct. decreed specific performance, with 
costs. — White v. Bradshaw (1S51), 18 L. T. O. S. 
188; 10 Jur. 738. 

Annotations: — Refd. Stanton w. Tatn3rflull (1853), 1 Sjj). 

& G. 529 ; Denny v. Hancock (1870), C Ch. App. (I, n. 

271. .] — Clarke v. Mackintosh, Mackin- 

tosh V. Clarke, No. 205, ante. 

(r) Defect Concealed by Vendor. 

272. Right to compensation.] — Anon, {circa 
1810), cited in 4 Taunt, at p. 785 ; 128 E. R. 
540. 

Annotation: — ^Refd. Pickering v. Dowson (1813), 4 Taimt. 

779. 

273. Whether specific performance decreed.] — 

Specific performance not decreed where there is 
a concealment on the part of the vendor. — Shirley 
V. Stratton (1785), 1 Bro. C. C. 440 ; 28 E. R. 
1226, L. O. 

274. — .] — A farm was put up for sale under 

the direction of the ct. by particulars accompanied 
by a plan, & was described as “ a compact small 
farm containing 41 acres, 3 roods, 35 poles, divided 
as follows.” Among the parcels was “ 490a 
Bottlesey Green, containing 7 acres, 1 rood, 27 
poles ” opposite to which, in the column showing 
the amounts which made up the 41 acres, 3 roods, 
35 poles was entered 4 acres, 0 roods, 38 poles. 
The conditions provided that any error, misstate- 
ment, or omission in the particulars should not 
annul the sale, nor should any compensation be 
allowed except such, if any, as the judge in 
chambers should direct. G. bought the property 
in his own name, & was certified as purchaser. 
He in fact bought as agent for B. who was the 
owner of immediately adjoining property. On 
investigating the title it turned out that the 
vendors were only entitled to four undivided 
sevenths of 490a, which was a narrow close con- 
taining 7 acres, 1 rood, 27 poles having a long 
frontage to a high roaci & at one end adjoined 


that hla was worth 1800. They 
ultlnmtely agreed to exchange, B. to 
pay 1100 In money. Neither had any 
knowledge of the other’s lot, but the 


truth was, that A.’s lot was worth 
$400 only : — /frid .• the doctrine caveat 
emptor applied, & A. was entitled to 
enforce the contract. — McRae v. 


Froom (1870). 17 Gr. 357.— CAN. 

26311. .] — Martin r. 

Cotter (1840), 3 Jo. Lat. 496.— IR. 
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Sect. 10 . — Disclosure of material facts : Sub-sect. 2, 
A. (c) (£: {d), iSc B. (a).] 

B.’s property. B. alleged that it was of great 
importance to the enjoyment of his property 
that he should have the wdiole of 490a h G., by 
his directions, refused to complete. The vendors 
then entered into an arrangement with the owners 
of the other three-sevenths to give them up, 
receiving an equivalent out of another part of the 
farm having a frontage to another road : — Held : 
G. having only purchased as agent for B. could 
take any objection which B., had he been the 
nominal as well as the real purchaser, could have 
taken ; for the purpose of resisting completion 
the purchaser was entitled to say when he bought 
the farm as shown on the plan ; as the possession 
of 490a was important to the enjoyment of B.’s 
property completion could not be compelled unless 
he could get the whole of it, & he was not bound 
to accept the arrangement by wliich ho would 
obtain the whole of it by giving up another part 
of the purchased property ; & he must therefore 
be discharged from his purchase. 

It has never been held that a man is obliged 
to take a thing with compensation when the thing 
is substantially & materially different from that 
which lie was induced by the representations 
made to him to believe that he bought (James, 
L..T.). — Re Aunoed, Arnold v. Arnold (1880), 
14 Ch. 1). 270 ; 42 L. T. 705 ; 28 W. R. 035, 
O. A. 

Annotations :~Distd. Re Favreett & IIolmcH C’ontract 

(1889), 42 Ch. D. 150. Apld. Jacobs v. llevcll, [1900] 2 

Ch. 858. Refd. Re Jiondou (’orpu. & Tubbs’ Coutiact 

(1894), 03 L. J. Ch. 580. 

275. .] — An agent, commissioned by a 

vendor to find a purchaser, has authority to d(‘- 
scribe the property &- to state any fact or circum- 
stance which may affect tlie value, so as to bind 
the vendor ; & if an agent so commissioned 

makes a false statement as to tlie description or 
value, though not instructed so to do, which the 
purchaser is led to believe, upon which he 
relies, tlie vendor cannot recover in an action for 
specific performance. A surveyor was employed 
by the owner of a leaseliold house to find a pur- 
chaser. lie represented to deft, that another 
person, 11., was ready to buy the property for 
£700, & that if deft, were to give £50 more, he 
would make a clear profit of 7 jier cent. ; that H. 
had further offered to rent the propc'rty at £.300, 
or the ground floor only at £200. Deft., relying 
on the above representations & others, which 
were unauthorised by the vendor, & untrue, con- 
tracted to purchase for £750 ; but afterwards, 
finding out the falseliood, refused to complete. — 
The vendor himself also made a misl(*ading state- 
ment to the purchaser : — Held : independently of 
the statement made by the vendor himself, the false 
statements made by the agent, being within his 
authority, were sufficient to vitiate the contract ; 
& specific performance refused. — M ullens v. 
Miller (1882), 22 Ch. D. 194 ; 52 L. J. Ch. 380 ; 
48 L. T. 103 ; 31 W. R. 559. 

Annotation : — Mentd. Re Consort Doop Level Gold Mines, 

Exp. Stark, Exp. ElJiston (1896), 45 W. R. 227. 

276. Representation by agent.] — Mullens v. 
Miller, No. 275, ante. 

277. Not made fraudulently.] — A deed of 

covenant of 1851, relating to a building estate, 
after forbidding certain offensive & noisy trades 
& businesses, provided that there should not be 


carried on “ any trade or business or occupation 
whatsoever whereby any injuries offensive or 
disagreeable noise or nuisance shall or may be 
occasioned caused or made.” Pltf. entered into 
a contract for the purchase from deft, of a house 
on this estate for the purpose of a boys’ school, 
on the representation of deft.’s agent that there 
was nothing in this deed which would prevent 
him from carrying on such a school on this pro- 
lierty. On an action for rescission of the contract : 
— Held : the carrying on of pltf.’s school in an 
ordinary A reasonable way would be within the 
wording of the restrictive covenant, which could 
not be limited to trades or businesses ejusdem 
geyieris with those specifically m(‘ntioned ; & pltf., 
having been induced by a misrepresentation of 
fact made by deft.’s agent to enter into this con- 
tract, was entitl(‘d in equity to rescission, even 
though the ^‘presentation had not been made 
fraudulently. — Wauton v. Coppard, [1899] 1 

V\i. 92 ; G8 L. J. Ch. 8 ; 79 L. T. 407 ; 47 W. R. 
72 ; 43 Sol. .To. 28. 

(d) Erroneous Opinion of Purchaser. 

278. Vendor aware of purchaser’s error.] — 

Compensation for the dry rot in house & premises 
decreed, upon representation of the vendor to the 
purchaser as to the state of repairs; he relying 
upon such ^‘presentations, & stating to pltf. that 
h(‘ did not emi)loy a surveyor for that reason. — 
Grant v. Munt (1815), Coop. G. 173; 35 D. R. 
520. 

H. Latent Defects. 

(a) Duty to Disclose, 

279. Defects known to vendor — Existence of 
nuisance.] — Qu. : whetlier the. existence of a 
nuisance in tlie neighbourhood of a house con- 
tracted to be purchased for a residence, which 
nuisance is known to the vendor, & is one whicli 
a provident purchaser could not discover, is a 
ground for refusing a decree for specific perform- 
ance of the contract, whether otherwise, if the 
nuisance be not known to the vendor. 

If the vendor, at the time of the contract, does 
not know of the existing defect in the estate, the 
cl . will enforce the contract ; otherwise, perhaps, 
if the defect be known to the vendor, <fe be one 
which a iirovident purchaser could not discover 
(WiGRAM, V.-C.). — Iajcar V . James (1849), 7 Hare, 
410 ; 18 L. a. Ch. 329 ; 14 L. T. O. S. 308 ; 13 
Jur. 912 ; 08 E. R. 170. 

Annotations Consd. Hope r. Walter, [1900] 1 Ch. 257. 

Refd. Andrew v. Aitkcn (1882), 22 Ch. 1). 218. 

280. Informal notice given by tenant.] — 

An agreement w'as entered in1>o for the purchase 
of a freehold estate of 4,400 acres upon the terms 
of certain particulars & conditions of sale. In 
the particulars it was stated that the Y. farm, a 
farm on the estate of 005^ acres, was in the occu- 
pation of H. on a yearly tenancy. H. had before 
the sale written to the vendor informing him that 
ho intended to give up the farm at the end of the 
current year, but this was written before the 
proper time for giving notice to determine the 
tenancy. The vendor answered this letter, & 
wrote, You will of course send mo a formal 
notice at the right time.” No mention of this 
correspondence was made in the particulars, or 
at the time of the sale. After the sale H. gave 
formal notice to quit. The purchaser refused to 


PART I. SECT. 10, SUB-SECT. 2.— 
B. (a). 

t. Defects known to vendor — Non- 
disclosure of conviction .] — On a sale of 


a pnklio house with a llconoc attached, 
tho nondisclosure by the vendor of tho 
fact that one conviction has been in- 
dorsed on the licence Is not a material 


omission which entitles the purchaser 
to refuse to complete the sale . — He 
Ward & Jordan’s Contract, [1902 J 
1 I. R. 73.— IR. 
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complete his purchase : — Held : the non-dis- 
closure of the intimation of the tenant that he 
intended to leave at the end of the year, he not 
having given formal notice to quit, did not make 
the st^atement in the particulars false or mis- 
1 (jading, & the purchaser was not entitled to have 
the contract rescinded, but must complete his 
purchase. — Davenport v. Charsley (1886), 54 
L. T. 372 ; 34W. 11.391. 

281. Deed preventing acquisition of light.] 

— A contract for the sale of a house with windows 
looking over the land of a tliird person implies 
no representation or waiTanty that the windows 
are entitled to the access of light over that land, 
or even that the prescriptive period is running 
consequently the non-disclosure of a deed acknow- 
ledging that the vendor is not entitled to that 
light is no ground for refusing the vcmdor specific 
performance, or allowing the purchaser com- 
])ensation, though it may be a ground for deiniving 
the vendor of his cosls. — Greenhalgh v. Brind- 
REY, [1901 J 2 Ch. 324 ; 70 L. J. Ch. 740 ; 84 L. T. 
763 ; 49 W. K. 597 ; 17 T. L. B. 574 ; 45 Sol. Jo. 
576. 

Annotations : — Apprvd. Smith r. Colbourtic, 119141 2 Ch. 

Mentd. Hyman v. Van Den Dergh (1907), 77 L. J. 

Ch. 154. 

282. Underground watercourse — Defect 

not sufficient for rescission.] — Where there is a 
latent defect in property which is the subject of 
a contract of sale, but the defect is not so material 
as to bring the case within the piinciple of Flight 
V. Booth, No. 842, post, the purchaser is not 
entitled to have the contract rescinded, even if 
the defect is known to not disclosed by the 
vendor. 

A contract was entered into for the sale of a 
house & lands adjoining described as a “ r(‘sidential 
property,” but which in fact possessed advantage's 
lor the formation of building sites. The contract 
stated that the property was sold subject to all 
drainage, sewer, <& other easements, if any, allect- 
ing the same, &, clause 11, that if any error or 
misstatement in the particulars or contract should 
be disclosed, the same should not annul the sale, 
nor should any compensation be claimed or made 
in respect thereof by either party. Neither the 
particulars nor contract, nor the plan annexed, 
disclosed or indicated the existence of a natural 
underground watercourse which ran through the 
grounds & the lands of adjoining owners in a cul- 
vert or piping constructed by the owners of the 
several lands. The vendors, knowing of the 
exisbjnce of the watercourse, did not disclose it 
to the purchaser, & the purchaser’s agents, when 
inspecting the property prior to the contract, 
did not see the i)iping, although it was then 
exposed to view in a hole in the lawn of the house. 
The purchaser bought the property primarily as 
a residence, but with a view in certain events to 
using it for building purposes. In an action by 
the vendors for specific porformanc^e they waived 
clause 11 of the contract: — Held: the water- 
course was not a sewer or drain vested in the 
local authority, nor an easement affecting the 
property, nor a defect in title, but it was a latent 
defect in the property, although not of such 
materiality as would prevent the purchaser from 
getting substantially what she had contracted 
for if the contract was specifically enforced against 
her ; & the vendors were entitled to specific per- 
formance subject to their paying compensation 
to the purchaser for the defect by reason of the 
existence of the watercourse. 

There may, however, be latent defects which, 
though not such as to give in equity the right to 


rescission, may yot affect the value of the pro- 
perty. ... In an ordinary case this would, in 
my opinion, give rise to a claim for compensation 
on the part of the Ymrehaser (Parker, J.). — 
Shepherd v. Croft, [1911 J 1 Ch. 521 ; 80 L. J. 
Ch. 170; 103L. T. 871. 

283. Agreement preventing statutory 

period of prescription beginning to run.] — The 
existence of an agreement which prevents the 
statutory period of prescription beginning to run 
does not create an incumbrance on the property, 
& the non-disclosure of such an agreement does 
not invalidate the contract. — Smith r. Col- 
bourne, [1914] 2 Ch. 533; 81 L. J. Ch. 112; 
111 L. T. 927 ; 58 Sol. Jo. 783, C. A. 

284. Landlord’s notices to repair.] — On 

.July 31, 1924, deft, purchased from pltfs. two 
leasehold houses Ac paid a deposit. Completion 
was fixed for Aug. 21, 1921. Under the lease the 
vendors were bound to do the inside Ac outside 
rejjairs. The conditions of sale provided that the 
purchaser should execute all necessary repairs. 
Requisitions on title were delivered, one of which 
asked whether any notices from landlords had 
been served on the property. The answer was 
that the vendors were not aware of any. The 
answer was made in good faith, but in fact the 
vendors had rcceiv^ed landlord’s notices on July 7, 
1924, calling upon them, within three months of 
July 4, 1921, to make good the dilai)idations 
found to have accrued on the jiremises “ as per 
the schedule hereto annexed.” On discovering 
their mistake the vendors, on Aug. 20, 1924, 
S(mt copies of the notices to the purchaser, who 
then declined to complete unless the vendors 
comjJied with the notices at their own expense. 
Condition 6 of the conditions of sale provided that 
the j)roduction of the last rc^ceipt for rent should 
be conclusive evidence^ that all the covenants 
had been complied with. Condition 8 provided 
that if any notices wer(‘ outstanding they should 
be compli(‘d with at the exixmse of the purchaser. 
Pltfs. brought an action for specific performance 
of the contract by deft. Deft, counterclaimed 
for the rescission of the contract So the return of 
his diqiosit : -JIM : (1 ) the notices contained 

material facts which it was the duty of the vendors 
to disclose. At the non-disclosure deprived them 
of the right to the special relief of specific perform- 
ance ; neither condition 6 nor conclition 8 reliev(‘d 
the vendors from the obligation of disclosing the 
notices, because the former required the pur- 
chaser to assume to be true that which the vendors 
knew at the time of the sale to be untrue, th(i 
latter only stated as a contingency that which 
the vendors knew to be a fact ; (2 ) the purcliaser 
having made out no case for the rescission of the 
contract it was good at law, Ale since the purchaser 
refused to complete according to its terms he 
was not entitled to the return of his deposit. — 
Bbyfus V, Dodge, [1925] Ch. 350 ; 95 L. J. (fii. 
27 ; 133 L. T. 265 ; 41 T. L. R. 429 ; 69 Sol. Jo. 
507. 

285. Defects unknown to vendor — Existence of 
nuisance.] — Lucas v. James, No. 279, ante. 

286. Underground culvert.] — Land was 

sold subject to a condition that, ” the property 
being open for inspection, the purchaser shall be 
deemed to buy with full knowledge of the actual 
quantities k> condition thereof. If any error shall 
be found in the particulars the same shall not 
annul the sale, nor shall any compensation be 
allowed in respect thereof.” 

The purchaser bought the land for building 
purposes, & this was known^ to the ^ vendors. 
They represented to him that it was suitable for 
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Sect, 10. — Disclosure of material facts : Suh-sect, 

D, {a) cfe (6) i. & a,] 

building, & that there was no restriction as to 
the class of houses to be erected. Before he 
entered into the contract the purchaser inspected 
the property. Some time after the contract he 
discovered that there was an underground culvert 
for water running across the land. There was 
nothing in the plan which was shown to him to 
indicate the existence of this culvert, & the 
vendors, who were trustees of a former owner, 
were not aware of it. In the opinion of the ct. 
no reasonable inspection would have enabled the 
purchaser to discover the culvert : — Held : the 
above condition did not apply, & the culvert was 
a substantial drawback to the use of the land for 
building purposes, so tluit the purchaser would 
not get that for which he contracted — therefore, 
Flight V. Booth, No. 842, ante, applied, a good 
title had not been shown by the vendors in accord- 
ance witli the contract . — Be Puckett & Smith’s 
OoNTKACT, [1902] 2 Ch. 258 ; 71 L. J. Ch. 060 ; 
87 L. T. 189 ; 50 W. R. 532, C. A. 

Annotation : — ^Reld. Shepherd v. Croft, [1911] 1 Ch. 521. 

{h) Misrcjirescniations as to Quality, 
i. In General, 

287. Remedies of purchaser — Damages.] — 

Where representations are made with respect to 
the nature & character of the i^roperty which is 
to become the subject of purchase, affecting the 
value of that pr*operty, & those representations 
afterwards turn out to be incorrect & false, to 
the knowledge of the party making them, a 
foundation is laid for maintaining an action in 
a ct. of common law to recover damages for the 
deceit so practised, & in a ct, of equity a founda- 
tion is laid for setting aside the contract, which 
was founded upon a fraudulent basis (Lord 
Lyndhurst). — Attwood V. Smaix (1838), 0 Cl. 
& Fin. 232 ; 7 E. R. 684 ; sub nom. Smaxl v, 
Attivooi), 2 ,lur. 226, 246, H. L. ; varying (1832), 
You. 407 ; subsequent proceedings (1840), 6 Cl. 
A Fin. 523, L. C. 

Amwiations : — Apprvd. Central lly. of Venezuela v. Kifich 
(1867), L. R. 2 H. L. 99. CoilSd. Aberaraan Ironworks 
V. Wlckons (1868), L. K. 5 Eu, 485 ; Redgrave v. Hurd 
(1881), 20 Ch. 1). 1. Refd. Gibson v, D'Este (1843), 2 
Y. & C. Ch. Caa. 642 : Nolthorpo v. Holgate (1844), 8 
Jur. 551; Reynoll v. Sprye, Sprye r. Roynell (1849), 8 
Hare, 222 ; Hijorgins v. Samels (1862), 2 John, & H. 460 ; 
Torrance v. Bolton (1872). 41 L, J. Ch. 643 ; Roots v. 
Rnelling (1883), 48 L. T. 216. Mentd. Walburn v. Ingllby 
(1833), 1 My. & K. 61 ; Lovell v. Hicks (1836). 2 Y. & C. 
Ex. 46 ; Brown v. Wawer (1841), 3 Beav. 598 ; Bonson 
V, Heathorn (1842), 1 Y. & C. C"h. Cas. 326 ; Archbold 
r. Charitable BonuostB for Ireland Coinrs. (1849), 2 H. L. 
Cas. 440 ; Marshall v. Sladden (1849), 7 Haro, 428 ; 
Bodenham v. Hoskyns (1852), 2 Do G. 3S4. & G. 903 : 
Cockell t?. Taylor, Collett v. Preston, Preston v. Collett 
(1862), 16 Beav. 103: Morrell v. Wootten (1862), 10 
Beav. 197 ; A.-G. v. Chesterfteld (1864), 18 Beav. 596 ; 
Jorden v. Money (1854), 5 H. L. Cas. 186 ; Smith v, Kay 
(1859)^, 7 H. L. Cas. 750 ; Boavan v. Momin^ton (I860), 

8 H. L. Cos. 625 ; Ernest v. Croysdill (1860), 2 De G. F. 

& J. 175 ; Other r. Smurthwaite (1868), L. R. 5 Eq. 
437 ; Shedden & Shodden u. A.-G. & Patrick (1869), 22 
L. T. 631 ; Weiso v. Wardlo (1874), L. R. 19 Eq. 171 ; 
Panama & South Paclflo Telegraph Co. r, Indiarubber, 
Gutta Percha & Telegraph Works Ck>, (1875), 32 L. T. 
238 ; Arkwright v, Nowbold (1880), 28 W. R. 828 ; 
Banco do Portugal v, Waddell, Be Hooper (1880), 5 App. 
Cas. 161 ; Burstall v. Beyfus (1884), 26 Ch. D. 35, 

288. Rescission.] — A ttwood v . Small, 

No. 287, ante, 

289. Recovery of deposit.] — Robinson 

V, Musorove, No. 709, post, 

290. Caveat emptor — ^Application of maxim.] — 

Colby v, Gadsden, No. 316, post . 


291. Slight Sc immaterial misdescription — 
Whether purchaser relieved.] — A slight & im- 
material misdescription of the term in the agree- 
ment for the sale of a lease will not relieve a pur- 
chaser from the obligation of completing his pur- 
chase. — Jennings v. Brunt (1869), 19 L. T. 706, 
N. P. 

ii. Particular Instances, 

292. Value of premises.] — Salmon v, Fendick 
(1844), 2 L. T. O. S. 496. 

293. Estimated annual value.] — Property 

was described in the particulars of sale as “of 
the estimated annual value of £400.” There was 
a condition entitling the purchaser to compensa- 
tion if any error or misstatement should appear 
to have been made in the particulars. The pur- 
chaser adduced evidence to show that the property 
was only worth £200 a year ; he did not, however, 
allege that the estimate was a dishonest one : — 
Held : as the property was of the “ estimated ” 
value stated, & the estimate was admitted not to 
be a dishonest one, the condition did not apply ; & 
the purchaser was not entitled to any compensa- 
tion . — Re IIUBLBALT & ChAYTOR’S CONTRACT 
(1888), 57 L. J. Ch. 421 ; 4 T. L. R. 234. 

294. Amount of rent.] — Leakins v, Cltzard 
(1663), 1 Keb. 522 ; 1 Sid. 140 ; 83 B. R. 1090 ; 
sub nom, Ekins v, Tresham, 1 Lev. 102. 

I Annotaiions : — Apld. Lysney v. Selby (1704), 2 Ld. Raym. 
1118. Consd. Pasloy v. Freeman (1789), 3 Term Rop. 
61. Refd. Crosse v. Gardner (1688), (jomb. 142 ; Attwood 
V. Small (1838), C Cl. & Fin. 232. 

295. ,] — An action will lie against the 

seller of any interest in an estate for affirining the 
rents to be more than they are while he is in treaty 
about the sale, if the party to whom the affirmation 
is made relies upon it, & buys the interest thereon, 
though the seller was not then in possession of the 
estate, & the affirmation preceded the sale. 

If the vendor gives in a particular of the rents, 
& the vendee says, he will trust him & inquire no 
further, but rely upon his particular ; there if the 
particular be false, an action will lie ; but if the 
vendee will go & inquire further what tlie rents 
are, there it seems unreasonable he should have 
any action, though the particulars be false, because 
he did not rely upon the particular (Holt, O.J.). — 
Lysney v, Selby (1705), 2 Ld. Raym. 1118 ; 92 
E. R. 240 ; sub nom, Risney v, Selby, 1 Salk. 211. 

Anmytaiions -FoUd. Dobell v. Stevens (1825), 3 B. & C. 
623. Consd. Clarke v. Mackintosh, Mackintosh v. Clarke 
(3862). 4 Glff. 134. Refd. Pasley v. Freeman (1789), 3 
Term llop. 61 ; Attwood v. Small (1838), 6 CL Fin. 232 ; 
Gibson V, D’Este (1843), 2 Y. & (3. Ch. Cas. 542 ; Price 
V. Macaulay (1852), 2 De G. M. & G. 339 ; Derry v. Peek 
(1889), 14 App. Cas. 337. Mentd. Ingram v. Thorp (1848), 

7 Haro, 67. 

296. .] — Where the vendor of a public- 

house made, pending the treaty, certain deceitful 
representations respecting the amount of business 
done in the house & the rent received for a part of 
the premises whereby pltf. was induced to give 
a large sum for the premises : — Held : the latter 
might maintain an action on the case for the 
deceitful representation although they were not 
noticed in the conveyance of the premises or in a 
written memorandum of the bargain which was 
drawn up after these representations were made. — 
Dobell v, Stevens (1825), 3 B. & C. 623 ; 5 
Dow. & Ry. K. B. 490 ; 3 L. J. O. S. K. B. 89 ; 
107 E. R. 864. 

AnnotaHoTis ; — ^Refd. Besant v. Richards (1830), Taml. 
50^ Attwood V, Small (1838), 6 Cl. & Fin. 232 ; Ingram 
V. Thorp (1848), 7 Hare, 67 ; Price v. Macaulay (1862), 

2 Do G. M. & G. 339 ; ReyneU v. Sprye (1862), 1 De G. M. 
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& G. C60 : RobBon v. Devon (1857), 5 W. R. 724 : Clarke 
V. MaokintoBh, Mackintosh i). Clarke (1862 h 4 Giff. 134 ; 
Central Ry. ol Venezuela v. Klsch (1867), Jj. R. 2 H. L. 
99; Mathias v. Yetts (1882), 46 L. T. 497. Mentd. 
PanauGia & South Pacific Telegraph Co. v. Indiarubber, 
Gutta Porcha & Telegraph Works Co. (1875), 32 L. T. 
238. 

297. .] — In an action on the ceisc for the 

fraudulent representation of the value of a term 
of years of a house, on the assignment of it from 
(left, (below) to pltf., the jury found a special 
veT*dict, that deft, directed her attorney to instruct 
pltf., who was an auctioneer, to prepare parti- 
cidars for the sale of the premises by auction. 
The attorney represented the premises to be let 
at a rent of £100 per annum. They were let at 
that rent but deft, paid the rates & taxes, & not 
the tenant, but that was not known by the 
attorney. On this instruction pltf., with the 
iissent of the attorney, described the premises as 
lot at £100 per annum^ clear of taxes & rates. 
Pltf. purchased the premises himself, & for a 
larger sum than he would have given, if he had i 
known that the landlord paid the rates & taxes : — | 
Held : this special verdict did not disclose any right 
of action against deft. — Wilson v. Fuller (1843), 

3 Q. B. 08, 1009 ; 3 Gal. & Dav. 670 ; 114 E. R. 
432, 790, Ex. Ch. ; revsg. S. C. sub nom. Fuller 
IK Wilson (1842), 3 Q. B. 58. 

Jiirwiations : — Consd. Joliffe v. Baker (1883), 11 Q. B. D. 
255. Refd. Taylor v. Ashton (184.3), 11 M. 8c W. 401 : 
Elkin V. Janaon (1845), 14 L. J. Ex. 201 ; Thorn v. BIgland 
a853), I W. U. 290 ; Udell v. Atherton (1861), 7 H. & N. 
172. Mentd. Collins v. Cave (1859), 4 H. & N. 225 ; Slack 
V. Crevic (1800), 2 F. & F 59 ; Mackay v. Commercial 
Bank o£ New Brunswick (1874), L. K. 5 P. C. 394. 

298. ,] — (1) Land was advertised’ to be 

sold in lots as freehold, subject to conditions, one 
of which was, that all objections to the title, not 
made within a prescribed time, should be con- 
sidered as waived, 6c another of which provided 
that any misstatement of the quality, tenure, 
outgoings, or other particulars, should be the 
subject of compensation. An objection to the 
title of one lot was taken after the prescribed time, 
that it was of copyhold tenure. It, however, 
appeared that, under a composition with the lord, 
the rights of the copyhold were such as to render 
the tenure hardly different from that of freehold ; — 
Held : the misdescription did not form a ground for 
resisting a specific performance, although the 
decision might have been otherwise had the mis- 
d(3scription been wilful. 

(2) Another lot was described in the advertise- 
ments as being sold with a certain reservoir & 
waterworks, yielding a yearly rental of £60, 
(‘xclusively of the land & buildings. An objection 
was taken after the prescribed time, & was sup- 
ported by the fact that this rent arose from 
supplying with water certain houses separated 
from the reservoir by the property of strangers, 
over which the vendor had no right to carry it, 
beyond a licence from year to year by payment 
of a rent : — Held : the description contained such 
a misrepresentation as to preclude the vendor 
from enforcing a specific performance ; & the 

objection was not one as to title, & therefore was 
not obviated by the stipulation as to time. — 
Price v, Macaulay (1852), 2 De Q, M. & O. 339 ; 
19 L. T. O. S. 238 ; 42 E. R. 903, L. JJ. 

AmwteUione : — OenerallVt Reid. Leyland v, Illingworth, Ex p. 
Walker (1800), 29 L. J. Ch. 613, n. ; He Fawcett & Holmes 
Contract (1889), 42 Ch. B. 160. 

299. .] — In an action upon a contract to 

purchase leasehold premises, sold by auction on 
the terms of a prospectus overstating the rental, 
such false statement, even notwithstanding the 
usual provision against errors of description, will 
vitiate the contract, either under a plea of fraud, 


or a traverse of readiness & willingness ; & the 
latter plea, if necessary, allowed to be added at the 
trial. 

This is not a mere misdescription, & even if it 
were by mistake, it is one of those gross mistakes, 
to the advantage of the party making it, which in 
law vitiates a contract. It is immaterial whether 
the pltf. misstated it wUfully, if he stated it falsely 
(WiLLES, J.). — Wood v. Keep (1858), 1 F. & F. 
331. 

300. .] — Dimmock V, Hallktt, No. 322, 

post, 

301 . Receipts of public-house.] — Deft, being 
about to sell a public-house falsely represented to 

B. , who had agreed to purchase it, that the receipts 
were £180 a month ; B., having to the knowlecige 
of deft, communicated this representation to pltf., 
who became the purchaser instead of B. : — Held : 
an action lay against deft, at the suit of pltf. — 
PiLMORE V, Hood (1838), 5 Bing. N. C, 97 ; 7 
Dowl. 136 ; 1 Am. 390 ; 6 Scott, 827 ; 8 L. J. 

C. P. 11 ; 2 Jur. 991 ; 132 E. R. 

Annotation : — Refd. Re Royal British Bank, etc., Nicol’s 

Case (1859), 3 Do G. & J. 387. 

302 . .] — Dobell v', Stevens, No. 29(5, 

ante. 

303 . Length of term for which tenant holds.! — 

A misstatement, in the particulars of sale, of the 
length of the term for which a tenant of the 
vendor holds a portion of the property, is not, in 
the absence of any evidence as to wh(‘ther such 
misstat-ement is to the advantage of the j)urchasor 
or not, such a misrepresentation as will enable 
him to resist 8i)ecific performance. 

Seven cottages, let to weekly tenants, were put 
up for sale, 6c> described as “ producing £73 14 
a year.” When the particulars were issued the 
cottages did not produce this rental. Before tin' 
sale the vendors had entered into a contract to 
do certain repairs, & had given notice to the 
tenants that their rents wouhl be raised, & before) 
the day fixed for completion the repairs were done, 
& the rents were raised ‘dd, a week ; so that, on 
the day of completion, the statement in the parti- 
culars was quite accurate : — Held : this was not 
such a misrepresentation as would enable a pur- 
chaser to resist specific performance. — Goddard 
V, .lEPFREYS (1881), 51 L. J. Ch. 57; 45 L. T. 
674 ; 30 W. R. 269 ; on appeal (1882), 46 L. T. 
904, (k A. 

Annotation: — Consd. Van Praagh v. Evoridge, [1902J 2 

Ch. 266. 

304 . “ Brick built.*'] — Powell v, Doubble 
(1832), cited in Sugden’s Vendors & Purchasers, 
14th ed. at p. 29. 

305 . Sale of manor — Fines stated to be arbi- 
trary.] — Trustees for sale of a manor described it in 
advertisements, & particulars & conditions of sale, 
as a manor in which the fines were arbitrary ; 
adding that the clear profits, on an average of tne 
last eight years, had been £150 a year, & it was 
one of the conditions of sale, that if there should 
be any error or misstatement in the particulars, 
the vendors or purchaser, as the case might 
happen, should pay or allow a proportionate value, 
according to the average of the whole purchase- 
money, as a compensation either way. After the 
sale it was found that by the custom of the manor 
arbitrary fines were payable only on alienation, & 
that on the death of a tenant, his customary heir 
pai(i, upon admittance, a small fixed sum, & the 
widow was admitted to her free bench without 
any payment. It was also found that the clear 
profits exceeded £200 a year ; — Held : there was no 
such misdescription of the property as would 
entitle the purchaser to compensation, inasmuch 
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i^yect 10. — Disclosure of material facts: Sub-sect, 2, 
B. (b) a. ‘ ' ‘ “ “ 

as the annual profits, which constituted the sub- 
stantial value, far exceeded the amount stated. 
Semble : if there was a substantial misdescription, 
a ct. of equity would not enforce against trustees 
specific performance with compensation, as being 
prejudicial to the cestui que trusty & incapable of 
being ascertained. — White v. Cuddon (1842), 
8 Cl. & Fin. 766 ; 6 Jur. 471 ; 8 E. li. 800, H. L. ; 
revsq. S. C. sab nom. Cudden v. (Urtwhight 
(1840), 4 Y. & C. Ex. 25. 

AnnotiitUms : — Refd. Wilson v. Williams (1857), 3 Jur. N. S. 

810 ; Cuddon v. Tite (1858), 1 Gill. 395. 

306. Average size of timber.] — Bill by the 
vendor for the specific performance of a contract 
to purchase a timber estate, where the particuhirs 
of sale described it as comprising a certain wood 
“ with upwards of 05 acres of fine oak timber 
trees, th(‘ average size of which approached 50 
feet,” it in the particulars of the lot described it 
only as ‘‘ 05 acres, 2 roods & 12 perches of growing 
timber.” It appeared, on the evidence for pltf., 
that the average size of tlie trees was about 35 
feet, but on that for deft, that it was only about 
22 feet ; Sc deft., moreover, alleged that it was sold 
at a time when he had no means of seeing the wood, 
& that he relied on the particulars of sale : — I/eld : 
as the representation on the particulars of sale 
had proved to be incorrect, <fc as it was not shown 
that deft, kne^w it to be incorrect at the time of 
making tlie contract, the ct. would not, at all 
events, enforce the specific performance of the 
contract without compcnsiition ; eSz:, inasmuch 
as the particulars of sale did not express what 
number of trees or quantity of timber the wood 
contained it w^as not a case in which the ct. could 
measure the extent of the deficiency, or ascertain 
the amount of compensation ; the bill must 
therefore be dismissed. — Brooke (Lord) v. 
Bounthwaite (1846), 5 Hare, 298 ; 15 L. J. Ch. 
332 ; 10 Jur. 656 ; 67 E. R. 926. 

Annotation : — Refd. Denny v. Hancock (1870), 18 W. 11. 506. 

307. Result of recent valuation.] — Where a pur- 
chaser, who was a solr., after viewing a farm, & 
being informed of the rent at which it was let, 
agreed to buy at £5,000 : — Held ; the omission 
on the part of the vendor to inform the purchaser 
of the result of a late valuation, or of the tenant 
having complained of the rent being excessive, 
& of the full amount not having been exacted, did 
not constitute a defence to a suit [for specific 
performance]. — A bbott v. Swohdpjr (1852), 4 
Be G. & Sm. 448 ; 64 E. K. 907, L. O. 

308. Inaccurate description of situation.] — 
It is a misdescription in particulars of sale to 
describe a house as No. 58 Pall Mall, opposite 
Marlborough House ; where the house was, in 
fact, not in Pall Mall, but was situate behind 
No. 57, Pall Mall, having an entrance with a door, 
which for many years bore the designation of No. 
58, & a separate passage, about 65 feet long, & 
3 feet 8 inches wide, across the ground-floor of 
No. 57, between the basement & upper stories of 
No. 57 : — Held : the paiticulars having indicated 
no peculiarity in the access to the house, & the 
objection on this point having been taken as soon 
as it was known, the purchaser was entitled to 
have the contract rescinded. — Stanton v. Tatter- 
SALL (1853), 1 Sm. & G. 529 ; 1 Eq. Rep. 543 ; 21 
L. T. O. S. 333 ; 17 Jur. 967 ; 1 W. R. 502 ; 65 
E. R. 231. 

Annotation : — Consd. Torranco v. Bolton (1872), L. R. 14 Eq, 

124. 

309. Dampness.] — ^Before entering into a con- 
tract to take the assignment of a leasehold house, 


held at rack rent the purchaser told the vendor 
that he was in bad health & could not live in a 
damp house ; the vendor assured him it was not 
damp, believing which, the purchaser signed the 
contract. In a suit for specifle performance, it 
was proved that the house was permanently 
danqi : — Held : the contract could not be 
enforced ; but the purchaser not having taken the 
objection till after the vendor had left the house 
&; some time had elapsed the claim was dismissed 
without costs. — S trang WAYS v. Bishop (1857), 29 
L. T. O. S. 120. 

310. Well supplied with water.’^ — A pro- 
perty situate in a town, & comprising a warehouse 
with a small steam engine, was described in parti- 
culars of sale under a decree as “ well supplied 
will water.” The property was well supplied 
with water, but only from the waterworks of the 
borough, by payment of water rates, there 
being no natural supply. The manufactories in 
the town were generally supplied with water from 
wells upon the properties themselves, though 
small steam engines in warehouses frequently were 
not : — Held : there was a misdescription, & a 
purchaser who purchased on the faith of the 
description in the particulars, without knowing the 
real state of the case, could not be compelled to 
complete his purchase without compensation. — 
IjEYiiAND V. Illingworth (1860), 2 Be G. P. & J. 
248 ; 8 W. R. 695 ; 45 E. R. 617 ; sub nom. 
I^EYLAND V. Illingworth, Bx p. Wai.ker, 29 
L. J. Ch. 611 ; sub nom. I^eyland v. Iixing- 
wouTii, Ex p. Webster, 2 L. T. 587 ; 24 J. P. 
595 ; 6 Jur. N. S. 8J1, L. JJ. 

Annotations: — Distd. Donny v. HaTicock (1870), 18 W. R. 

566. Consd. Cato v. Thompson (1882), 9 Q. B. D. 616. 

311. .] — Bird v. Andrew (1887), 4 T. L. R. 

31,0. A. 

312. “Let to most desirable tenant.”] — Pltfs. put 
up an hotel for sale on Aug. 4, 1882, stating in the 
particulars that it was let to “ F., a most desirable 
tenant, at a rental of £400 for an unexpired term 
of 27^ years.” The L. co. sent M., theii* secretary, 
to inspect the property. M. reported that F., 
from the business he was doing, could hardly pay 
the rent, that the town in which it was situate 
seemed to be in the last stage of decay. The 
directors, on receiving this report, directed M. 
to bid up to £5,000. M. went & bought for £4,700. 
Before completion, F. went into liquidation, & 
the L. co. refused to complete. Pltfs. sued for 
specific performance. It was proved that on 
May 1, 1882, the Lady Bay quarter’s rent was 
wholly unpaid ; that a distress was then 
threatened, & that F. paid £30 on May 6, £40 on 
June 13, & remaining £30 shortly before the 
auction, & that no part of the quarter’s rent 
due at Midsummer had been paid. The chair- 
man of the co. was orally examined, & deposed 
most positively, that the co. would not have bought 
but for the representation in the particulars that F. 
was a most desirable tenant ; — Held : the descrip- 
tion of F. as a most desirable tenant was not a 
mere expression of opinion, but contained an 
implied assertion that the vendors knew of no 
facts leading to the conclusion that he was not ; 
the circumstances relating to the Lady Bay rent 
showed that ho was not a desirable tenant ; & 
that there was a misrepresentation. — Smith v. 
Land & House Property Corpn. (1884), 28 Oh. B. 
7 ; 51 L. T. 718 ; 49 J. P. 182, C. A. 

Annotations : — Consd. Bisset v. Wilkinson, [1927] A. C. 177. 

Refd. Hughes v. Twlsden (1886), 55 L. J. Ch. 481. 

313. “ Suitable for development.”] — Land 
offered for sale at an auction was described as 
“ The capital freehold building site ... in the 
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midst of a capital letting class of property . . . 
ripe for immediate development.” It was in fact 
land which had been filled up with refuse from 
roads, dustbins, etc., & under the byelaws of the 
Ix)ndon County Council could not be used for 
building purposes without excavating the rubbish 
& filling in : — Held : this was such a misdescription 
«s to entitle the purchaser to rescind. — Baker v. 
Moss (1902), 66 J. P. 360. 

314. Drainage.] — Cree v. Stone (1907), 
Times, May 10. 

316. Underlease described as lease.] — Under 
a contract of sale a vendor agreed to sell two 
messuages described as held by an indenture of 
lease dated Aug. 1, 1872, for the unexpired residue 
of the term of eighty years computed from Mar. 15, 

1 866. The title was to commence with the lease ; 
& the purchaser was to be deemed to buy with full 
notice thereof. The lease contained covenants 
referring to the lessor & his superior landlord. The 
lease was in fact an underlease : — Held : as the 
purchaser could not be considered to have had 
notice that the property she was intending to 
purchase was in fact held by an underlease, the 
representation that it was held by a lease was a 
fatal misdescription, &; a good title had not there- 
fore been shown. — Broom v. Phillips (1896), 71 
L. T. 459. 

iii. Onus of Proof. 

See. generally, Misrepresentation tV Fraud, 
Vol. XXXV., pp. 46, 47, Nos. 407-413. 

316. On vendor — To show that purchaser did 

not rely on representation.) — A purchaser agreed to 
buy an estate, upon a statement in the particulars 
of sale that it lay upon a valuable vein of coal, 
which vein afterwards proved to have been 
mostly worked out. Subsequently ihe purchaser 
entered into an agreement with a third party to 
S('ll the colliery at a price implying the existence 
of a considerable quantity of coal, afterwards 
discovered the fact of the exhaustion of the coal. 
Where the particulars of sale are likely to mislead, 
it is incumbent on a vendor to show that the pur- 
chaser has not been misled ; & where a mis- 

representation has been made by a vendor, the 
ct. applies the rule of “ caveat emplor ” wdth great 
caution : — Held : pltf. having failed to show that 
liis misrepresentation did not influence deft, to 
enter into the agreement, the rule of “ caveat 
emptor ” did not apply, <fe pltf. must bo left to his 
remedy, if any, at law. — Colby v. Gadsden (1867), 
17 L. T. 97 ; 15 W. R. 1185, L. 0. 

317. .] — Certain property was fiut up 

for sale by auction, & in the particulars which 
were advertised was described as an immediate 
absolute reversion of a freehold estate falling into 
possession on the death of a lady in her 70th 
year. By the conditions of sale, which were read 
in the auction room just previously to the sale, 
but were not printed or circulated among those 
present, the property was stated to be subject to 
three mtges. The property was bought by pltf. 
who stated that he was deaf & did not understand 
^at he was buying an equity of redemption : — 
Held : on a bill filed by pltf. to have the contract 
for sale rescinded, the description of the property ■ 
in^he particulars of sale was misleading, the onus i 


was therefore on the vendor to show that the pur- 
chaser was not actually misled, & as he had failed 
to do so pltf. was entitled to have the contract 
rescinded & his deposit returned. — Torrance v. 
Bolton (1872), 8 Ch. App. 118 ; 42 L. J. Cli. 177 ; 
27 L. T. 738 : 21 W. R. 134, L. ,TJ. 

Avnoiations : — jDistd. Blaiberg: v. Keeves, [1906] 2 Ch. 175. 

Refd. Carllsh v. Salt. [1906] 1 Ch. 335 ; Nocton v. Asli- 

burton, [1914] A. C. 932. 

C. Puffing, 

318. “ Worth one hundred & fifty pounds.”] — 

Harvey v. Young (1602), Yelv. 21 ; 80 E. R. 15. 
Annotations : — Refd. Leaklns v. Clissel (1663), 1 Sid. 146 ; 

Cross V. Gardner (1688), 1 Show. 68 ; Lysney v. Solby 

(1704), 2 Ld. Raym. 1118 ; Pasley v. Freeman (1789), 3 

Term Rep. 51. 

319. “Nearly equal to freehold.”] — Effect of 
an indefinite representation by a vendor ; as that 
a leasehold estate was nearly equal to freehold, 
being renewable upon a small fine ; putting the 
purchaser upon inquiry ; though, connected with 
certain circumstances, such representation may bo 
fraudulent ; & form a ground for rescinding the 
contract. — Fenton v. Browne, Browne v. 
Fenton (1807), 14 Ves. 144 ; 33 E. R 476. 
Annotatums : — Refd. Smith v. Jackson (1816), 1 Madd. 618 ; 

Brooko V. Rounthwaite (1846), 5 Hare, 298. 

320. “ Uncommonly rich water meadow.”] — 
If land, generally reputed to be water meadow, is 
sold by the assignees of bkpt. by the description of 
uncommonly rich water meadow, whereas in fact 
it is very imperfectly watered, this is not such a 
misrepresentation as will avoid the sale. — Scott v, 
Hanson (1829), 1 Russ. & M. 128 ; 39 E. R. 49, 
L. C. 

Annotations : — Distd. HiggiriH v. Samols (1862), 2 Jolin. & H. 

460. Refd. Smith r. Land llouflo Property Corpu. 

(1881), 28 Ch. D. 7 ; He Fawcett Ac Holmes Contract 

(1889), 42 Ch. D. 150. 

321. “Substantial & convenient.”] — A house 
was ]>ut up for sale by public auction, described as 
a substnntjal A convenient dwelling-house, con- 
taining two sitting rooms & five bedrooms. Deft, 
not having seen the house, bought it, but after- 
wards refused to complete the i)urcha8e, on the 
ground of misdescription, alleging, amongst other 
things, that two of the rooms, called bedrooms, 
were too small to be used for that purpose : — Held : 
there had been no misdescription to vitiate the 
contract. — Johnson v. Smart (1860), 2 L. T. 783, 
L. 0. 

Annotation : — Distd. Smith r. Land & House Property Corpn. 

(1884), 51 L. T. 718. 

322. “ Fertile & Improvable.”] — The parti- 
culars of sale described a farm, forming about a 
third of the estate sold, as late in the occupation of 
A. at the rent of £290. A. had occupied the farm, 
which contained a good deal of grass land, as yearly 
tenant, at £290, but went in at Midsummer, paying 
only £1 for the first quarter, & quitted at 
Michaelmas in the next year, thus paying £291 for 
a year & a quarter. Since this pltf. had agreed 
to let the farm at £225 ; but the agreement liad 
been rescinded before taking possession, & the 
evidence showed that the farm would not lot for 
nearly so much as £290 : — Held : (1) there was such 
substantial misrepresentation as entitled the pur- 
chaser to be discharged. 

(2) I think that a mere general statement that 
land is “ fertile & improvable,” whereas part of 
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a. General rule .] — Although a vei 
dor is allowed great latitude In tt 
statements or exaggerations he ma 
^ general qualities ( 
^pabillties of land he Is about to off« 
for sale, still he will not be permltte 
to make direct mlsstatemente & mif 
J. — VOL. XL. 


representations as to mattorn of fact 
which would naturally have the effect 
of inducing persons resident at a 
distance to bid for the property. — 
Stammers v. O’Donohoe (1881), 28 
Gr. 207 ; affd^ (1882). 8 A. R. 161 ; 
affd. (1884), 11 S. C. R- 358.— CAN. 


b. Land in first-class condition free 
from weeds.] —CouR v. Parry, [1920] 


3 W. W. R. 73.— CAN. 

c. Puffing <£: misdescription — Diffi- 
culty of drawing distinction between .] — 
It Is often diffloult to draw tho Ihio 
between mere puffing which has no 
effect on the validity of a bargain 6c 
misrepresentation which justifies its 
ropudlatlon. — Geldenhuys v. Bent- 
HIN, [1918] App. D. 426.— S. AF. 

E 
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Sect. ]0. — Disclosure of material fads: Sub-sect* 2, 
sub-sed. 3. Sed. ]1. Pad IL Seds. 1, 
2, 3. 4 5.1 

it has been abandoned as useless, cannot, except 
in extreme cases, as, for instance, where a con- 
siderable part is covered with water, or otherwise 
unclaimable, be considered such a misrepresenta- 
tion as to entitle a purchaser to be discharged. In 
the present case, 1 think the statement is to be 
looked at as a nan-e flourishing description by an 
auctioneer (Turnkr, — Dimmock v . Hallett 
(1806), 2 Oh. yVpp. 21 ; 36 L. J. Ch. 146 ; 15 L. T. 
374 ; 31 J. 1 \ 163 ; 12 .7ur. N. S. 953 ; 15 W. K. 
93, L. ,TJ. 

Annotations: — As to (1) Distd. Goddard v. JelTreya (1881), 
61 L. J. Ch. 67. Consd. Re Terry & White’s Contract 
(1886), 32 Ch. D. 14. Refd. Phillips v. Miller (3874), 43 
L. J. C. P. 74. Generally^ Bold. Whltteinore v. Whltte- 
more (1869), I . P 8 Kg. 003. 


SuB-RECT. 3 . — By Purchaser. 

323. Duty of purchaser to disclose — Facts 
within knowledge Influencing price.] — Relief given 
against a contract where the purchaser knew 
that the vendors, the assignees of a bkpt., were 
ignorant of a circumstance considerably increasing 
the value. 

The i^urchaser is not bound to give the vendor 
information as to the value of the property, but 
a vfiry little is suHicient to affect the application 
of this principle. 

If a word, if a single word be dropped which 
tends to mislead the vendor, that principle will 
not bo allowed to operate (Lord Eudon, O.). — 
Turner v. Uarvey (1821), Jac. 109; 37 E. R. 
814, L. C. 

Annotation's .•-—Consd. Thompson v. Lambert (1808), 17 

W, R. 311. Refd. Walters v. Morgan (1861), 3 Do G. F. 

& J. 718 ; Davies v. London Ac Provincial Marino Insce. 

(1878). 8 Ch. D. 469 ; Davis v. Ohrly (1898), 14 T. L. R. 

260. Mentd. Shrewsbury & Birmingham Ry. v. L. & 

N. W. Ry. (1853). 4 Do G. M, Ac G. 115. 

324, .] — The proposition laid down 

by the Ct. of Appeal, that “ a person desirous of 
buying property which is being sold under the 
direction of tlie Ct. must either abstain from laying 
any information before the Ct. in order to obtain 
its ai)proval, or must lay before it all the informa- 
tion he possesses, & wliich it is material that the 
Ct. should have to enable it to form a judgment on 
Iho subject under its consideration,” is too broadly 
stated. It does not follow that because informa- 
tion on some material point or points is offered, or 
is given on request, by a purchaser from the Ct., 
it must therefore be given on all others as to 
which it is neither offered nor requested, & con- 
cerning which there is no implied representation, 
positive or negative, direct or indirect, in what is 
actually stated. 

Inasmuch as a purchaser is, generally speaking, 
imder no antecedent obligation to communicate 
to his vendor facts which may influence his own 
conduct or judgment when bargaining for liis 
own interest, no deceit can be implied from his 
mere silence os to such facts, unless he vmdertakes 
or professes to communicate them. This, how- 
ever, he may be held to do, if he makes some other 
communication which, without the addition of 
those facts, would be necessaj’ily or naturally 
& probably misleading. If it is a just conclusion 
that he did this intentionally, & with a view to 
mislead in any material point that is fraud; & 
it is a sufficient ground for setting aside a contract, 


if the vendor was in fact so misled (Lord Bel- 
borne). 

Leave to bid at a sale by the Ot. granted to a solr. 
on the record relieves him from his flduciai’y 
character, & places him in the same position as an 
ordinary purchaser. — C oaks v. Boswelt^ (1886), 11 
App. Cas. 232 ; 56 L. J. Ch. 761 ; 55 L. T. 32, 
n. L. ; revsg, S. C. sub nom, Boswell v* Coaks 
( 1884), 27 Ch'. D. 424, C. A. 

Annotations Rsld. Davis v. Ohrly (1898), 14 T. L. R. 260. 
Mentd. Re Boswell, Merritt v. Boswell, [1906] 2 Ch. 359. 

325. Existence of mines.] — Suppose 

for instance that A. knowing there to be a mine in 
the estate of B. of which he knew B. was ignorant 
should enter into a contract to purchase, the estate 
of B. for the price of the estate, without consider- 
ing the mine, could the ct. set it aside ? Why not, 
since B. was not apprised of the mine & A. was ? 
Because B. as the buyer, was not obliged, from the 
nature of the contract, to make the discovery 
(Lord Thurlow, C.). — Fox v, Mackreth, Pitt v. 
Mackreth (1788), 2 Bro. C. C. 400 ; 2 Cox, Eq. Cas. 
320 ; 29 E. R. 224, L. C. ; on appeal, sub nom. 
Mackreth v. Fox (1791), 4 Bro. Pari. Cas. 268, 
H. L. 

Annotations: — Consd. Ex p. Bennett (1806), 10 Ves. 381. 
Refd. Hardwioke v. Vernon (1799), 4 Ves. 411 ; Gibson 
V. Jcyes (1801), 6 Ves. 266 ; Ex p. Lacey (1802), 6 Ves. 
625 ; Ex p. James (1803), 8 Ves. 337 ; Coles v. Treoothick 
(1804), 9 Ves. 234 ; Randall v. Errington (1805), 10 Ves. 
423; A.-G. v. Dudley (1815), Coop. G. 146; Baker v. 
Peck (1860), 3 L. T. 656; Walters v. Morgan (1861), 3 
Do G. F. Ac J. 718 ; Poll t>. Midland Counties & South 
Wales Ry. (1869), 20 L. T. 288 ; Emma Silver Mining Co. 
V. Lewis (1879), 4 C. P. D. 396 ; Re Boles & British Land 
Co.'s Contract (1901), 71 L. J. Ch. 130. Mentd. Deerhurst 
D. St. Albans (1831), 2 Russ. & M. 702. 

326. .] — There being no 

fiduciary relation between vendor & a purchaser, 
the purchaser is not bound to disclose any fact 
exclusively within his knowledge which might be 
expected to influence the price of the subject to 
be sold. Simple reticence does not amount to 
legal fraud, but a word or gesture intended to 
induce the vendor to believe in the existence of a 
non-existing fact, which might influence the price 
of the subject to be sold, would be sufficient 
ground for a ct. of equity to refuse a decree of 
specific performance, & so, a fortiori, would any 
contrivance on the part of the purchaser, better 
informed than the vendor as to value, to hurry the 
vendor into an agreement without giving him an 
opportunity of being fully informed on that sub- 
ject, or taking advice as to the terms of the bargain. 
Where therefore an intended lessor & lessee of 
minerals were in the above position as to 
knowledge, & the intended lessee brought to the 
lessor a lease ready prepared, without previous 
negotiation as to the details of it, & induced the 
latter to sign it, saying he might trust to the pro- 
posed lessee for making a fair allowance if the 
minerals turned out more valuable than was 
supposed : — Held : a bill for specific performance 
filed by the intended lessee, offering to make a 
fair extra allowance, could not be sustained, &; its 
dismissal was confirmed on appeal. 

A single word, or, I may add, a nod or a wink, 
or a sh^e of the head, or a smile from the pur- 
chaser intended to induce the vendor to believe 
the existence of a non-existing fact, which might 
influence the price of the subject to be sold, would 
be sufficient ground for a ot. of equity to refuse a 
decree for specific performance of the agreement. So 
a fortiori would a contrivance on the part of the 
purchaser, better informed than the vendor of the 
real value of the subject to be sold to hurry the 
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vendor into an agi^ement without giving him the 
opportunity of being fully informed of its real 
value or time to deliberate & take advice respecting 
the conditions of the bargain (Lord Campbell, C.). 

Walters v. Morgan (1861), 3 De G. F. & J. 718 ; 

4 L. T. 758 ; 45 E. K. 1056, L. C. 

Annotations : — Consd. Turner v. Green, [18941 2 Ch. 205. 

Befd. Seddon v. North Eastern Salt Co., [19051 1 Ch. 326. 

327. Purchase of second mortgagee’s 

interest — Knowledge of sale by first mortgagee.]—’ 
A first mtgee. by a verbal contract agrees to sell 
his interest to A. ; a second mtgee., the value of 
whose interest was, by the fact of the first mtgee. ’s 
sale, increased, but which sale was unknown to 
him, offered to sell at an undervalue to B., who had 
notice of the sale to A. : — Held : the concealment 
of the purcliase by A. was no fraud upon the second 
nitgec. — Dolman v. Nokes (1856), 27 L. T. O. 8. 
178, C. A. 

328. Wrongful abstraction of minerals 

previous to purchase.] — The owners of a colliery 
entered into a contract with an adjoining land- 
owner for tlie purchase of his estate, without dis- i 
' losing the fact, of which he was ignorant, that they I 
had, without authority, gotten a considerable 
((uantity of coal from under it : — Held : the ct. 
would not enforce the contract at the suit of the 


purchasers, though the sale was not shown to be 
at an undervalue. 

If a man knows that he has committed a trespass 
of a very serious character upon his neighbom*’s 
property, & finding it convenient to screen himself 
from the consequences, makes a proposal for the 
purchase of that property, he certainly ought to 
communicate to the person with whom he is dealing 
the exact state of the circumstances of the cas(‘ 
(Lord IIatiierley, C.). — Phillips v, IIomfray, 
POTIIERGILL V. PHILLIPS (1871), 6 Ch. App, 770, 
L. C. 

Annotations : — Mentd. Williams v. llaggrett (1877), 46 L. J. 
Ch. 849 ; Whitwham r. Westminster Brymbo Coal & Coke 
Co., [1896] 2 Ch. 538. 

329. Sale under direction of court.]- 

CoAKS V, Boswell, No. 321, ante, 

Agent purchasing from principal .] — ^See 

Agency, Vol. I., pp. 472, 473, Nos. 1565-1560. 


Sect. 11.— OPTION TO PURCHASE. 

330. Sale of option — Duty of vendor to disclose all 
terms.] — Mercado & Co. v , Cdarley, [1021] 3 
W. W. B. 186, P. C. 


Part II. — Sale by and to Persons having Limited or 

Special Capacity. 


Sect. 1.— ALIENS. 

Stc, generally, Aliens, Vol. II., pp. 134-138, 
Nos. 97-129. 

Allen vendor becoming enemy alien — Sale under 
power of attorney previously given.] — Sec Aliens, 
Vol. ir., p. 176, No. 411. 

Allen vendor becoming naturalised — Sale prior 
to naturalisation.] — See Aliens, Vol. II., p. 190, 

No. 525. 


Sect. 2.- BANKRUPTS. 

Effect of bankruptcy of purchaser.] — See 

Bankruptcy, Vol. IV., p. 255, No. 2430. 

Effect of bankruptcy of vendor.] — See Bank- 
JtUPTCY, Vol. IV., p. 258, No. 2447. 

Sale by trustee.] — See Bankrupt v, Vol. IV., 
p. 230, Nos. 2151-2153. 

Property acquired after bankruptcy — Validity of 
sale by bankrupt.] — See Bankruptcy, Vol. V., 
pp. 730, 731, Nos. 6327-0331. 


se( t. j.— corporations. 

Sale by company.] — See CompaniE'’?, Vol. IX., 
pp. 662, 756, Nos. 4409, 4728, 

Sale by municipal corporation.] — See Local 
Government, Vol. XXXlll., pp. 52, 53, Nos. 
312-320. 

Sale of charity land.] — See (’iiarities, Vol. VIII., 
pp. 355-360, Nos. 1522-1566. 

Purchase by poor law authority — For workhouse 
purposes.] — See Poor Law, Vol. XXXVII., p. 221, 
Nos. 167, 168. 

Purchase by municipal corporation.] — See Local 
Government, Vol. XXXITI., p. 51, No. 307. 

Purchase by local education authority — To whom 
conveyance made.] — Corporations, Vol. XIll., 
p. 371, No. 1032. 

Compulsory purchase.] — See Compulsory Cur- 
ciiASE OF Land, Vol. Xl., pp. 103 e! seq. 

Purchase by trade union.] — See Trade A Trade 
Unions. 


Sect. 3.— CONVICTS. 

xr administrator.] — See Criminal Law, 

Vol. XIV., p. 405, Nos. 5469, 5460. 


Sect. 5. — INFANTS. 

See, generally. Infants, Vol. XXVTIT., pp. 152 
et seq. 

Power to sell.] — See Infants, Vol. XXVIII., 
pp. 150, 188, Nos. 105, 458» 
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ho ejcercisttd in time 
V. MoMitkray 
(1887), 14 A. R. 126.— CAN. 

f. Rcnetml d: modification of option 
nf f^^Utnee on assignment 

Biohards 
(1^07), 3 B. L. R. 

^‘^8 , N. B. Eq. Rep. 481.— CAN. 

9^ 0Ption~~Wheiher 
for option.] 

M^inlky t). iiiANK (Man.) a909). 


h. Exercise of option ,] — One of two 
joint owners of an option cannot exer- 
cise it upon his own behalf for 
his own oxolusivo benefit without the 
consent of the other so as to deprive' 
the other of his rights under ft, & 
where one attempts to so exercise it, 
such exercise enures to the benefit of 
the other & is presumably for their 
Joint benefit. — Woodside v. Land 8c 
Homes Co. (Man.), [1917] 2 W. W. R. 
1227 ; 86 D. L. R. 713.-— CAN. 

k. Setting aside option — Who are 
necessary parties — Assignee .] — McLeod 
V. MoLeod (1918). 40 D. L. R. 


711.— CAN. 

l. Note giren for option to purchase 
land — Option not to he exercisable until 
payment of note — Note not paid within 
time limit — Option period expired — 
Whether maker of note liable thereon.] 
— Layno V. PEDK (Soak.). [1919] 1 
W. W. R. 714.— CAN. 

m. Option under seal to purchase — 
Considt ration mentioned as received hut 
not in fact paid — Payment of considera- 
tion as condition precedent — Effect of 
waiver.) — Davidson v. Norstrant, 
[1921] 1 W. W. R. 093 ; 57 D. L. H 
377 ; 61 S. C. R. 493.— CAN. 

i: 2 
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Sect. 6. — Infanta. Seda. C,7,8,9,10<£:11. Part 
III. Seda. 1 <fc2: Svb-aed. 1.] 

Infant executors & administrators.] — Sec 

Executorr, Vol. XXIII., p. 109, Nos. 2270-2281 ; 
Vol. XXIV., p. 576, No. 6132. 


Rect. 0.— lunatics and PERSONS OF 
UNSOUND MIND. 

SeCt generally, Lunatics, Vol. XXXTII., pp. 128 
et aeq. 

Lunatics.] — See Lunatics, Vol. XXXIIL, 
pp. 120, 132, 135, 136, Nos. 52, 00, 125-130. 

Power of committee to sell.] — See Tajna- 

TIC8, Vol. XXXIII., pp. 200, 210. 

Drunkards.] — See Contract, Vol. XTT., pp. 41, 
42, Nos. 100-217. 


Sect. 7.- MARRIED WOMEN. 

See Law of Property Act, 1025 (c. 20), s. 167 ; 
Husband & Wife, Vol. XXVII., p]). 132 134, 
Nos. 1083-1002. 


Land. 

Sect. 8.— PERSONS EXERCISING COMPULSORY 
STATUTORY POWERS. 

See Compulsory Purchase of Land, Vol. XL, 
pp. 103 ct 8cq. 


Sect. 0. —EXECUTORS. 

See Executors, Vol. XXIV., pp. .104-585, Nos. 
0020-(1188. 


SEtT. 10.- FIDUCIARY AND LIMITED OWNERS. 

See Mines, Vol. XXXIV., pp. 036, 037 Nos. 
328-349 ; Settlements ; Trusts & Trustees. 


Sect. 1 L— MORTGAGEES. 

See Building Societies, Vol. VII., pp. 478, 479, 
Nos. 145-1.52 ; Mortgage, Vol. XXXV., pp. 489- 
519, .540-593, Nos. 2211-2480, 2089-3341. 


Part III. — Sale 

Sect. L-IN GENERAL 

See Supreme (Vuirt of Judicature ((kmsolida* 
lion) Ad, 1925 (e. 49), s. 50 ; It. H. C., Ord, 51, 

r. 1. 

831. Jurisdiction of court — Settled estates.] — 

Re Thomphon’r Setti.ed Kstater, Green v. 
Thompson, No. 419, post. 

832. .] — Under Leases & Hales of 

Settled Estates Act, 1850 (c. 120), the ct., upon 
petition to sanction a contract for sale by trustees, 
can only authorise a contract already entered into, 
or such contracts as petitioners may satisfy the 
ct. to be beneficial, hut it cannot authorise a sale 
generally. — Peacock’s Settled Estates (1866), 
16 L. T. 266 ; 12 Jur. N. S. 959 ; 15 W. R. 100. 

338. On application of cestui que 

trust. J — A bill was brought by one of several 
ceatma que trusts to compel trustees to sell part of 
the trust property, which consisted of a term of 
two hundred years, of which only nine months 
remained unexpired. It was not known who was 
entitled to tlie reversion expectant on the deter- 
mination of the term, & pltf. was anxious to buy 
up the residue of the term himself. The ct. 
decreed a sale, giving all the cesiuia que trusts 
liberty to bid, & also directing advertisements to 
be made for the representatives of the original 
lessor, who were to be at liberty to come in under 


by the Court. 

llie suit. — E dmonds v. Foley (Lord) (1801), 30 
L. .1. Oh. 887 ; 0 W. R. 859 ; suh nom. Edmunds 
V. Foley (Lord), 7 Jui\ N. S. 1268. 

334. Property vested in trustees — By Act 

of Parliament — For payment of management costs.] 
— An Act of Parliament declared that certain 
hereditaments should be vested in trustees, their 
heirs, & assigns, for the purpose of granting 
building leases, to contain specified covenants ; 
& went on to authorise the trustees to pay the costs 
incurred out of the rents, & declared th(‘ same to be 
a charge on the premises: — Held: (1) the legal 
estate was vested in the trustees ; (2) the costs 
were a charge on the estate ; & the ct. had power 
to direct a sale of the corpus for payment of the 
costs. — Dixon v. Wilkinson (1853), 1 Eq. Rep. 
556 ; 22 L. J. Ch. 981 ; 21 L. T. O. S. 297 ; 1 W. R. 
513. 

335, Right of purchaser to be satisfied as 

to proper exercise.] — Whore a sale has been directed 
by the ct. under a decree in a suit, the pui’chaser 
is entitled t o see so much of the proceedings in the 
suit as will show that the jurisdiction of the ct. 
has been properly exercised. But a purchaser 
cannot take the objection that the ct. lias mis- 
carried in the exercise of its jurisdiction. — Waters 
V. Waters (1866), 30 L. J. Gh. 195 ; 15 L. T. 406 ; 
15 W. R. 191. 


PART III. SECT. 1. 

n. Governed by English practice — 
/?. a. C., Ord. 61, r. 1.] — The ct. ordered 
a sale of certain real estate of testator 
& directed that the sale be conducted 
out of ct. & that the proceeds of sale 
be paid to the trustee of the will. The 

f iractice to he followed. In the future, 
n such cases Is to be in accordance 
with the English practice as laid down 
In the above rule. — Boloer v. Bolger 
(1920), 20 S. R. N. S. W. 634 ; 37 
N. S. W. W. N. 162.— AUS. 

o. Abortive sale — Whether further 
order needed for resale.!- Whore pro- 
perty has been put up for sale under an 
order of the ct., but the sale has proved 
abortive for want of bidders, the 


property may ho advertised & put up 
for sale again without further order. — 
Sherwood v. Campbell (1859), 1 
Ch. Ch. 299.— CAN. 

p. Signature of judge not necessary 
— On licence to sell real estate.}— A 
licence to sell real estate need not be 
signed by the Judge of Probates. 
Being a Judicial act, it is sufficient if 
it is signed by the registrar, as the act 
of the ct. — Dob d. Simpson v. Falls 
(1863), 10 N. B. R. (5 All.) 540.— CAN. 

q. Decree for sale of land under 
registered judgment — Other lands dis- 
covered subsequently subject to judgment 
— Necessity to revive suit .] — Where 
under a decree for sale founded on a 
registered Judgment, certain lands were 


sold, & several years afterwards other 
lands affected by the Judgment having 
been discovered, wore ordered to be 
sold : — Held : it was not necessary in 
such circumstances to revive the suit. — 
Dickey v. Heron (1869), 2 Ch. Ch. 
490.— CAN. 

r. Decree for sale — When made — 
Necessity for judgment creditor to show 
reason for sale.] — A decree will not be 
made for the sale of land bound by a 
memorial Judgment, unless the Judg- 
ment creditor shows some reason why 
he could not have obtained the fruits 
of his judgment by an execution. — 
Robkrston V. Armstrong (1870), 
N. B. Dig. 647.— CAN. 

t. Invalid sale — Decree not absolute.] 
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336. When sale necessary or expedient.] — 

Under B. S. C., Ord. 56, r. 8 (/), the ct. can only 
approve of a sale which the exors. or trustees of 
the will or deed to wliich the originating summons 
relates could have made themselves. 

Under R. S. 0., Ord. 61, r. 1, the ct. has power 
tu order a sale of real estate only when it is necessary 
or expedient for the purposes of the action before 
it that the property should be sold. 

No new power to order a sale is conferred. 

I do not think that the rule [R. S. C., Ord. 55, 
1 . 3] gives the ct. any power to direct a sale in a 
case in which it had no power to do so previously 
(Peakson, J.). — Re Robinson, Pickard v , 
Wheater (1885), 31 Ch. D. 247 ; 55 L. J. Ch. 307 
63 L. T. 865. 

337. Cause or matter relating to real 

estate — Action by infant heir of intestate.] — ^An 

action was brought by the infant heir-at-law of an 
intestate against the widow, who was the adminis- 
Iratrix, claiming an account of the personal estate 
A an account of the rents &; profits of the real 
estate received by deft. The action coming on for 
liearing on motion for judgment, pltf . asked, under 
R. 8. C., Ord. 51, r. 1, for an order for the sale of 
the real estate. Deft, did not object to a sale : — 
Held: the action was not a “cause or matter 
I'elating to real estate ” within the meaning of the 
rule ; & therefore the ct. had no jiu'isdiction to 
order a sale under that rule. — Re Staines, Staines 
r. Staines (1886), 33 Ch. D. 172 ; 55 L. J. Ch. 913 ; 
35 W. R. 75. 

338 . Whether enlarged by R. S. C., Ord. 51, 

r. 1.] — Re Robinson, Pickard v. Wheater, No. 
336, ante , 

339. - — Rc Tonqe’s SEinXED 

Estates (1902), 46 Sol. Jo, 394. 

340. Duty of purchaser — Carrying out directions 
of decree.] — Colclough v , Sterum, No. 480, 
2 ^ ost , 

341 . To disclose material facts.] — Coaks 

V. Boswell, No. 324, ante. 

342. Duty of court — To guard against misrepre- 
sentation, fraud or deceit.] — Mahomed Kala Mea 
V. Harperink, No. 485, post. 

Sale in administration action.] — See Executors, 
V(>I. XXIV., pp. 787-789, No. 8186-8211. 


Si CT. 2.— RULES GOVERNING SALE. 

Sub-sect. 1. — Mode of Sale. 

See R. S. C., Ord, 51. r. 1 a. 

343. Discretion of judge.] — ^Where a decree in 
an administration action directed the accounts 
to bo taken in a district registry, <fc the real estate 
to be sold with the approbation of the judge, 
the judge direct/ed that the sale should take place 


in his chambers : — Held : although it might have 
been more convenient that the sale should take 
jjlace in the district registry, yet the place & 
manner of the sale was a matter entirely within 
the discretion of the judge, & refused to interfere 
with his exercise of such discretion. — Macdonald 
V. Foster (1877), 6 Ch. D. 193 ; 37 L. T. 296 : 
25 W. R. 687, C. A. 

344. Most beneficial mode — Distinct lots sold 
as one.] — Premises, held under distinct leases, 
ordered to be sold in one lot, upon the speculative 
probability, arising from the nature of the property, 
that a higher price would be obtained by that 
mode of sale, than if they were put up in distinct 
lots. — Cook v. Collingriuue (1827), 3 Russ. 520 ; 
38 E. R. 670, L. C. 

345. Property of Crown debtor.] — (1) Under 

the words of 25 Geo. 3, c. 35, c. 1, which directs 
that the “ right, title, estate <fc interest “ of a 
Crowm debtor, may be sold to satisfy the debt, a 
leasehold renewable on lives may be disposed of. 

(2) The ct. refused to order, tat the instance of 
the Crown, a sale by private contract ; but 
directed the Remembrancer to certify which was 
the most advantageous mode of selling the 
property. — R. v. Lane (1840), 6 M. A; W. 489 ; 151 
E. R. 505 ; sab nom. Re Lane, 9 Ij. J. Ex. 175 ; 
4 Jur. 464. 

346. Parties not sul juris — Or before the 

court.] — The ct. has power, since the passing of 
tlie Master in Chancery Abolition Act, 1852 (c. 80), 
to have a sale of r(*al estate, directcal to bo sold 
under the ct., made' by auction in chambers before 
the Chief Clerk ; & wiiere all parties interested are 
sui juris, & before tJie ct., they may, if they think 
it expedient, have a sale (effected in this manner. 
Where, however, tliei^e are parties not before the 
ct., or not 8ui Juris, the duty is thrown upon the 
ct. of determining what is the most b(‘neficial mode 
of conducting tlie sale, <fe the fact of tlie power 
having fallen into disuse tending to sliow that its 
exercise was in general in(‘xpedient. The ct. 
directed a sale by an auctioneer. — I^emberton v, 
Barnes (1872), L. R. 13 Eq. 319 ; 11 L. J. Ch. 
209 ; 26 L. T. 389. 

347. In accordance with order of court — Sale to 
best purchaser.] — A trust estate was decreed to bo 
sold for the payment of debts & legacies, & to be 
sold to the best purchaser. A. articles to buy the 
estate of the trustees, & brings a bill to compel 
them to perform the contract ; tdie trustees by their 
answer disclose this matter ; the ct. will make no 
new decree, but will leave the former decree to bo 
pursued. — Annesley v. Ashurst (1734), 3 P. Wms. 
282 ; 24 E. R. 1066, L C. 

AnnotcUum : — Refd. Jie Urcttell, Kx j). Ooron (1838), 7 

L. J. Ch. 187. 

348. Sale by auction ordered — Property unsold 
-Validity of private sale.]— Property ordered by 


1 roceedings \inder a decree which i 
Hot absolute ar<^ invalid. — C lariss 1 
Lllih (1873), C P. R. 115.— CAN. 

u. Jurisdixtimh of court .] — Ord. 5( 
I - 1 . provides, in part : “ if in an 
oauHc or matter relating to any rot 
‘ shall appear necessary c 

expedient that the real estate or an 
part should be sold, the ct. or a judg 
the same to be sold 

general power to b 
O' indge accord 
ciivurastances, & Is no 
ineaiit to apply only where a sale 1 
^ expedient for the purpose 

(1900), 12 B. C. R. 494.— CAN, 

_ H’eir-crf-Zaio outside jurisdiction. 
f being absent fror 

ho jurisdiction, sale of i*eal estat 


may bo effectuated under the decree 
of the ct., the particulars of the sale 
stating the fact, & the purchaser buying 
with notice. — Leahy v. Dancer (1829), 
3 Mol. 108.— IR. 

b. Effect of sale — Right of purcluiser 
08 compared with purchaser by private 
sale.] — A purchaser at a judicial sale 
Is In a position difTerent from that 
of a mere representative of the old 
proprietor, or of one who comes in by 
a voluntary sale mode by the latter. 
A judicial salo ti-ansfers to the pur- 
chaser the property of tho judgment - 
debtor against the debtor’s will, 
places the purchaser in a higher 
position than that which the judgment- 
debtor, by any private alienation, could 
confer on him. — Oomrao Singh v. 
Shimboo Nath (1870), 2 N. \V. 38. — 
IND. 


c. On previous aliachrnents .] — 

When a judicial sale takes place, all 
previous attachments effected upon tho 
propi'rty sold full to tho ground. — 
Kasuy Nath Roy Uhowdhuy v. 
SURBANAND SlIAlIA (1885), I. L. K. 1- 
Calc. 317.— IND. 

d. Derref binds Ugal equitable 
interests in larul sold.]— Mahhv v. Bat- 
WELL (1843), 4 Dr. He W'ar. 58. — IR. 


PART III. SECT. 2, SUB-SECT. 1. 

e. Form A’ cemletUs of advertise- 
hieni .] — An advertisement for tho sale 
of property under decree should set 
out all the Improvements on the pro- 
perty, otheiwiso it wdll he referred back 
to the master to resettle tho advertise- 
ment, & appoint a new day for sale. — 
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Sale of Land. 


^ect. 2.— Rules govemmg sale: Sub-secis. 1, 2, 3 

the ct. to bo sold by auction was bought in. After 
which, & before the auctioneer had left the rostrum, 
A. signed a contract to purchase it at the reserved 
price, which was divulged contrary to the express 
instructions given to the auctioneer : — Held : 
there was a valid binding contract. — Else v. 
Barnabd (1860), 28 Beav. 228 ; 2 L. T. 203 ; 6 
.Tut. N. S. 621 ; 54 E. It. 353 ; sub nom. Else v. 
Barnard, Ex p. Courtauld, 20 L. J. Ch. 729. 

849. .] — (1) Suits were com- 

romised with the sanction of the ct., infants 
eing interested, & it was agreed that the estate 
should be sold by auction, for the purpose of 
division, & A. should have the conduct of ih(‘ 
sale. At the auction the property could not be 
sold & it was afterwards sold by private contract 
at the reserved bidding : — Held : this was a valid 
sale, & the x^urchaser was decreed si^ecifically to 
perform his contract. 

(2) Where a pui'chaser accepts the title, ho is 
only bound to the extent to which he has been 
made cognisant of it. — Bousfield v. Hodges 
(1863), 33 Beav. 90 ; 55 E. R. 300. 

Annotaiicm : — As to (2) Refd. lie llaedlcko & LIpakl’s Con- 
tract, [1903] 2 Ch. COG. 

350. Reference to chambers.] — 

Evidence of the propriety of a sale of an estate by 
private contract heard A approved of in ct., not 
referred to chambers. — P imm v. Insall (1853), 10 
Hare, App. II, Ixxiv ; 68 E. R. 1158. 

351. Necessity for order of 

court.] — ^Although, in pursuance of an order of ct. 
directing a sale of loal estate by x^ublic auction, an 
attemx>t has betm made to sell by public auction 
& has failed, the property cannot bo sold other- 
wise than by public auction until a propcT order 
for the puri)ose has befin obtained, & any prevailing 
practice at chambers to the contrary is irregular. 
—Berry v. GruuoNs, Ex p. Lee (1872), L. R. 15 
Eq. 150 ; 42 L. J. Ch. 231. 

352. By Chief Clerk.] — I’emberton v. 

Barnes, No. 316, aide. 

353. Sale by private treaty — Where more bene- 
ficial than auction sale.]— Anon. (1837), 1 Jur. 525. 

364 . Property of Crown debtor — Con- 

firmation by court.]— R. v. Adam (1826), 2 Y. J. 
122, n. ; 148 E. R. 858. 


Sub-sect. 2.— Place op Sale. 

355. Discretion of Judge to determine.] — Mac- 
donald V. Foster, No. 343, anie. 

356. Before master in chambers.] — ^Pemberton 
V. Barnes, No. 346, anie. 

357. Before Judge in chambers.] — Macdonald 
V. Foster, No. 343, ante. 

358. Out of court— Some parties not sul Juris.] — 
Chubb v. Pettipher, [1872] W. N. 110. 

359. .] — Baicer V. Baker (1879), 

cited in 27 Ch. D. at p. 259. 

Annotation : — ^FoUd. Strugnell v. Strugnell (1884), 27 Ch. D. 
258. 

300, .] — In a i3artition action the 

question arose whether the ct. had jurisdiction 
under Partition Act, 1868 (c. 40), s. 8, authorise 


certain tinistees to sell out of ct., where such 
trustees had no power of sale by virtue of the 
instrument ai^pointing them, & where there were 
parties interested who were not sui juris : — Held : 
in a case like the present, where the ct. would not 
allow a pltf. to sell out of ct., the trustees would 
not be allowed to do so, inasmuch as to direct 
trustees to sell where there was a power of sale 
was not equivalent to giving a power of sale tf) 
trustees ; & there must be a sale in the usual way 
under th(j et., as the expense would not be much 
greater, & the parties not sui juris were entitled 
to the protection of the ct. — Strugnell v. 
Strugnell (1884), 27 Ch. 11. 258 ; 53 L. J. Ch. 
1167 ; 61 L. T. 512 ; 33 W. R. 30. 

361. Settled land.] — Under Settled Estates 

Act, 1877 (c. 18), the ct. has power to authorise 
the truste(‘8 to sell out of ct. generally, they bring- 
ing the proceeds into ct. ; & to authorise a sale 
by public auction or x)rivate contract subject to a 
reserve price settled in chambers. — Re Adams* 
Sei’TLEd Estates (1878), 9 Ch. D. 116 ; 38 L. T. 
877 ; 27 W. R. 110. 

Annotation : — N.F. Hr Harvey '8 S. E. (1882), 21 Ch. D. 123. 

362. .] — The ct. has no jurisdiction 

to direct a sale under Settled Estates Act, 1877 
(c. 18), to be conducted out of ct. — Rc Harvey’s 
Setiled Estate (1882), 21 Ch. H. 123 ; 30 W. K. 
697. 

363. .] — Re Tonge’s Settled 

Estates (1902), 46 Sol. Jo. 394. 

364 . .] — In ai^pointiiig trustees under 

Settled Land Act, 1882 (e. 38), ss. 3, 59, 00, to 
sell an infant’s estate, the ct. has jurisdiction to 
authorise the sale to be made out of et. — Re PRICE, 
Leighton v. Price (1884), 27 CJi. 1). 652; 51 
L. T. 497 ; 32 W. R. 1009. 

365. Conditions precedent to order of 

court.] — Whenever I make an order for sale out of 
ct., I require three things — namely, that the re- 
served bid should be fixed by the chief clerk ; that 
the auctioneer’s remuneration should be similarly 
fixed, & that the purchase -money should bo 
paid directly into ct. The diiections as to the 
auctioneer’s remuneration, as well as the reserved 
bid, must be mentioned in the order (Kay, J.). — 
Pitt v. White (1887), 57 L. T. 650. 

Annotation FoUd. Re Stedman, Coombo V. Vincent (1888), 

68 L. T. 709. 

366. .] — The ct. being satisfied that 

all x>ersons interested were parties to the action 
& desired a sale, an order was made for sale out 
of ct. with the usual directions as to fixing the 
reserved price & the auctioneer’s remuneration & 
as to payment of the deposit & the rest of the 
jmrehase -money into ct. — Re Stedman, Coombe v. 
Vincent (1888), 58 L. T. 709. 

Annotation : — Mentd. Wood v. Gregory (1889), 43 Ch. D. 82. 

Sale of mortgaged property.] — See Mortgage, 
Yol. XXXV., pp. 303, 546, Nos. 1054, 2743-2748. 


Sub-sect. 3. — Time ob^ Sale. 

367, Before hearing — Where for benefit of 
estate.] — The ct. has power, under 15 & 16 Viet, 
c. 86, B. 55, to order a sale before the hearing of a 
suit, V here it is for the protection or benefit of the 


IlEWARD V. iUDOUT (1859), 1 Ch. Ch. 
244.— CAN. 

f. .1 — Power v. Booster (1901), 

34 N. B. R. 479.— CAN. 

g. Discretion of master .] — It 1h open 
to the master to direct a sale either 
by auction, tender, or private sale, 
or partly In one mode & paj’tly in 
another, but ho should hi^ host 


to SCO that the property la sold to the 
host purchaser that can ho got. — G unn 
r. Johnson & MoDougal & I'orstkr, 
Ltd. (Alta.), [1919] 1 W. W. R. 699.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 3, 

h. Adjournment of acUe — Necessity for 
order of court.] — ^A sale under the decree 


of the ct. cannot be adjourned by the 
vendor’s solr. ^vlthout the authority 
of the ct. — O’C onnor r. Woodward 
(1875), OP. R. 223.— CAN. 

k. .] — The ct. will not post- 
pone a sale, although a creditor to a 
large amount apply for a postponement 
on the ground that he expects the 
property would sell better at a later 
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estate.— T uULOCH v. Tullooh (1867), L. B. 3 Eq. 

nni 

Anmiation Apld. Boll u. Turner (1876). 45 L. J. Ch. 681. 

30g, .] — In a suit to render the estate of 

deceased trustee of a will liable for certain breaches 
of trust a decree was made declaring the liability 
of the estate to make good what should be found 
tliere in respect of such breaches of trust & direct- 
ing accounts & inquiries. Before the chief clerk 
had made his certificate, but it having appeared 
in the course of taking accounts & inquiries that 
(he estate was liable for a considerable amount 
which the personal estate was insufiicient to satisfy, 
the cestui que trust applied by petition under 
15 & 16 Viet. c. 86, s. 55, for the sale of certain 
real estate belonging to deceased trustee a mtge. 
on which had been redeemed by the existing 
trustee of the will i — Held .* the ct. had juris- 
diction to order the sale & it was in accordance 
vvdth the practice of the ct. in such a case when 
once it had been ascertained that the real estate 
w ould have to be resorted to to make* an order for 
th(‘ sale of the real estate without waiting for 
lurther consideration. — B ell v. Tuuneh (1876), 

VAi. I). 409 ; 45 L. J. Gh. 081 ; 24 W. K. 451. 

369. Sale stayed pending appeal.] —Pending an 
appeal, the ct. will sometimes stay th(‘ sale of 
property which the decree has directed to b(‘ sold ; 
but, if the property consists of personal chattels, 
remaining in the possession of ai)plt., he must give 
amxde security for their value. — N euot v. Buhn- 
AND (1826), 2 Russ. 56 ; 38 B. R. 257, L. G. ; 
suhsequenf proceedings^ suh nom. Buhnand v. 
Nerot (1828), 2 Bli. N. S. 215, H. L. 

Annotations : — Reid. QPnicester Corpn. v. Wood (1843), 3 

Hare, 131 ; tfuiHse v. Lowtlier (1843), 7 Jur. 808. 

Sale in administration proceedings.! — See 
Executors, VoL XXIV., p. 789, Nos. 8207, 8208. 


Sub-sect. 4. — (Jonduc'J' uf Sale. 

370. Plaintlil — Discretion of court.] — Under a 
decree, directing the sale of an estate, but not 
directing by whom the sale shall be conducted, 
the master is not bound to give the conduct of the 
sale to pltf., but may, in his discretion, if he con- 
siders it more beneficial to the estate, give the 
I'onduct of the sale to other parties. 

Grounds on which the conduct of a sale, imder 
the decree of the ct., may properly be given to 
])arUe8 other than pltf. — D ixon v. Pyner» (1850), 
7 Hare, 331 ; 19 L. J. Gh. 402 ; 15 L. T. O. S. 21 ; 
14 Jur. 217 ; 68 B. R. 135. 

Annotation : — Refd. Dale v. Hamilton (1853), 10 Hare, App. 

1, vii. 

371, ,] — (1) Ordinarily, the conduct 

of a sale directed by the ct. is committed to pltf, ; 
but when it appears for the benefit of the parties, 
it will be given to a deft. This right does not, 
however, depend on the extent of the interest of 
the parties in the property. 

(2) When a sale is directed, every party to the 
suit having the title deeds is bound to facilitate 
the sale. — Knott v. Gottee (No. 4) (1859), 27 
Beav. 33 ; 54 E. R. 13. 

Annotation Apld. He Uarraesou Estate, Garmeson v, 

Sharrod (1872). 21 W. K. 98. 


— lie Kennedy (1850), 15 L. T. 

... J63.— IR. 

Pear fruTii date of master's re port A 
^®cree directed a sale of 
certain property at the expiration of 
a y^r from the date of a master’s 
report, a sale at the end of a year from 
the date of the decree, instead of the 
date of the report, W€W allowed In 
special oiremnat^eeB, on the ground 


372. Purchase-money paid into court.] — 

Where a sale is made by the ct., & the purchasers 
pay their money into ct., jdtfs. arc entitled to the 
conduct of the sale ; but where a sale, directed 
by decree, is made out of ct., the trustee or exor. is 
the proper person to conduct it. — C ob den v. 
Maynard (1863), 1 New Rep. 354. 

373. Parties other than plaintiff — When per- 
mitted.] — D ixon v. Pyner, No. 370, (vde. 

374. .] — Knott v. Gottee (No. 1), 

No. 371, ante, 

375. Auctioneer — To avoid expense.] — ^Auc- 
tioneer in the country ajipointi'd to conduct tin* 
sale under a decree, to avoid the expimse of semdiug 
the master’s clerk. — T hompson v, Hodgson (1836), 
2 Y. G. Ex. 311 ; 160 E. R. 41.5 ; sub nom, 
Thompson v. Dodgson, 6 L. J. Ex. Eq. 80. 

376. Assignee In bankruptcy — In preference to 

mortgagee.] — Form of Order in cas(‘ of an assignei' 
buying in, by mistake, a mtged. estate of hkjit. 
at a sale under Lord Loughborough’s order. On 
such a sale the assignees must have the conduct 
of it ; &; it is an improper practice for the sale to 
be conducted by the mtge (‘. — Re (\)CK, Ex }>. 
CUDDON (1843), 3 Mont. D. A:/ Do G. 302 ; 1 

L. T. O. S. 338 ; 7 Jur. 334. 

.j ~.,svc, also, Bankruptcy, Voi. 1\ ., 

p. 370, No. 3471. 

377. Trustee or executor.] — Gobdex v. Ma^j- 
nard, No. 372, ante. 

378. Trustee & testamentary guardian --- Sub- 
stituted for stranger.] — Where a sale has been 
decreed in one of two concurrent suits, tlie fact 
of the party to whom has boim given the conduct 
of the cause being an entire strangiT to the taniily 
& to the property, is a sufficiimt reason tor taking 
away from him the conduct of thf3 sal(', Ac giving 
it to the trustee & testanumtary guardian of the 
infants . — He Garmeson’h Estate, Garmeson v, 
Sharrod (1872), 21 W. R. 98. 

379. Trustee defendants— In preference to plain- 
tiff trustee.]— R. S. G., Mar. 1879, r. 7, provides 
that whenever the trusts of any will are being 
administered, Ac a sale is ordered of any ]>ro])erty 
vested in the trustees of such will with power of 
sale, the conduct of such sale shall given to 
such trustees, unh'ss the pi dgc shall otherwise* 
direct. A., one of the trustees of, Ac the tenant 
for life under, a will, brought an action against 
the other three trusG*es for tlie administration of 
the trusts of the will. A 8al(‘ having heim ordered 
of certain i^roperty vest(‘d in th(* trusU'es, with 
power of sale : — Held : acc’ording to the true con- 
struction of the above rule, the eonduft of th(‘ 
sale must be given to the thre(‘ trustiH^s, A6 not to 
pltf.— G ardner, Gardner v, Bioaimonc 
( 1879), 48 L. J. Gh. 614 ; 41 L. T. 82. 

380. Solicitor to plaintiff— Held as agent of all 
parties.] — D alby v. Pullen, No. 517, post, 

381. Independent solicitor — Injunction to re- 
strain interference by plaintiff.] — When a sale has 
been directed by the ct., At tlie conduct of it given 
to one party, no other party has a right to inhTfere 
in any way in the sale without the l(*ave of the ct. 
Thus, where the ct. directed a sale Ai. gave the 
•onduct of it to an independent solr., both pltf. A6 
left., having liberty to bid, pltf. was restrained by 


that the decree was iu cJIecC equivalent 
to a judarmont at law. — Porte v. 
Irwin (1879). 8 P. ll, 40.~CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

m. Stifling competition.] — Held: It 
would not be loforred that a sale 
which took place In Nov. was neces- 
sarily aflected by practices of the 
audlonoo to prevent competition, 


which hud been carried on at the sale 
in Oef. procedinff. & from which this 
Hale ill Nov. was adjourned.— Looie v, 
Stay'nkr, Logie v. Jamieson (1803). 
10 Gr. 222.— CAN. 

n. Master's direclicms should he 
followed.]— Vf lien a sale has been held 
& the mosttir’s directions have not been 
followed, the vendor will have to show, 
at his own expense, that no person 
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<SVc/. 2. — Rules governing sale: Stih-secis. 4, 5, G 
<£:7.] 

injunction from issuing ^ circulating advertise- 
ments that the sale was about to take place. — 
Dean Wilson (1878), 10 Ch. D. 13G ; 48 I.. J. 
Ch. 148 ; 27 W. R. 377. 

382. .] — Re Winchester, Rx p. Briggs, 

No. 397, post. 

.] — Sec, also, Bankrui‘1'C’Y, Vol. IV., p. 223, 

Nos. 2092-2094. 

Sale of partnership property.] — Sec l^utTNERSiiir, 
Vol. XXXVT., p. 518, Nos. 1881, 1885. 

Sale in foreclosure suit.] — Sec Mortgage, Vol. 
XXXV., pp. 544, 545, G88, Nos. 2729-2739, 4304. 

383. Conduct given to one party — No inter- 
ference allowed by other party— Without leave of 
court.] — Dean v. Wilson, No. 381, a}iic. 


Suji-sKCT. 5.- FixiN(i OF Keskrvi-l 

See li. 8. C’., Old. 51, r. 4. 

384. Order directing reserve — Not inserted in 
decree for sale — Separate order necessary.] — A 
direction for a reserved bidding ouglii not to b(‘ 
inserted in a decree for sale, but ought to Ik‘ th<^ 
subject of a st^paratc order. — BucjoKKit v. Collier 
( 1827), 3 Russ. 309 ; 38 E. R. 014. 

386. Amount of reserve price — Reimbursement 
of mortgagee.] — Although in sales directed by th(‘ 
ct. it is usual to fix the reserved price at the amount 
at which the estate has been valued an exception 
will be made w'here a mtgee., who, bedng also a 
trustee, is incapable of l>idding, is desirous ot 
having it fixed at an amount sullicient to cov(‘r 
his debt. — Tennant v. Trenchard (1872), 41 
L. J. Ch. 779 ; 20 W. R. 785, 1.. C. 

386. By whom reserve fixed — Master — Com- 
munication of reserved price.] — At a sale by order 
of the ct., a rc'served bidding allowed to lx* made 
one of the conditions, the master to fix the amount, 
^ to use his discretion in communicating it to the 
parties, or their solrs.— .T ervoise r. Clarke 
(1820), 1 Jac. & W. 389 ; 37 E. R. 423, L. V. 
Annotation : — Refd. lie Imperial Salt & Alkali Co., Ex v 

Slattery 15 Jur. 11G;L 

387. .] — Shaw v. Simpson 

(1821), 1 ,Jac. A; W. 392, n. ; 37 E. R. 425, I.. i\ 

388. Judge— Effect of error in communica- 

tion of price .] — Re Ci,ayton (.Toskpii), l/ro., 
Smith r. The Co., No. 408, post. 

389. Assignee In bankruptcy.] - A re- 

served bidding was allowx'd to assignees on sale of 
an estate whicli had been mortgaged by tlu* 
bkpt. — Re Duckett, Fx p. Ellis (1833), 3 ‘l)eac. 
& Ch. 297, Ct. of R. 


390. .] — Be Gordon, Ex p. Ledi- 

cott (1842), 11 L. J. Bey. 18. 

391. .] — On a sale under the fiat of 

premises mortgaged by the bkpt., leave given to 
the assignees to fix such reserved bidding as the 
Comr. might approve of. — Re Hamlet, Ex p. 
Lackington (1843), 3 Mont. D. & De G. 331 ; 12 
E. J. Bey. 43 ; 7 Jur. G60, Ct. of R. 

392. Trustees for sale.] — Re Tonge’s 

Setitled Estates (1902), 46 Sol. Jo. 394. 

393. Purchaser with knowledge of reserve 
price — Confirmation of purchase.] — A pmchaser, 
attending the sale of an estate in the cause, heard 
the amount of the reserved bidding announced 
before he made his offer ; & the master made a 
sei)ai*ate report, allowing him as the purchaser, 
subject io the approval of the ct. with reference 
lo that fact. The mode of confirming this report 
<te approving of the purchase is by a special notice 
of motion to that effect, & not, as in the common 
ease, by orders nisi & absolute. — DowLE p. LucY 
(1845), 4 Hare, 311 ; 67 E. R. 667. 

Alteration of reserve price — By auctioneer.] — 
Sec Auction & Auctioneers, Vol. III., i^. 5, 
No. 19. 


Sub-sect. 6. — IjEAVe to Bid. 

394. Representative of interested parties.] — 
Shaw v. Simpson (1821), 1 Jac. & W. 392, n. ; 37 
E. B. 425, L. C. 

395. Assignee in bankruptcy — Conduct of sale 
not by assignee’s solicitor.] — An assignee, under 
l)articular circumstances, permitted to bid at the 
sale of bkpi’s estate, bis solr. not having the 
management of tlu) sale. — Re Pyne, Ex p. 
Morland (1828), Mont. & M. 76, L. C. 

- To commence bidding — Reserve price fixed.] 
— See Bankrui^tcy, Vol. IV., p. 223, No. 2095. 

396. Mortgagee.] — On a sale of bkpt.’s mtged. 
l)ropeity, the ct. in the order for leave to bid, will 
not direct that the mtgee. shall not be required to 
make any deposit. — Re Sheppard, Ex p. Tatham 
(1834), 4 Deac. & Vh. 360 ; 1 Mont. & A. 335, 
rt. of R. 

397. .]- As the solr. to the flat is mtgee., 

t]u‘ comrs. must appoint some other solr. to 
conduct the sale ; the soh. may then move for 
h‘ave to hid, in order to protect the estate {per 
Our.). — Re Winchester, Ex p. Briggs (1838), 3 
Mont. A A. 505 ; 3 Deac. 238, Ct. of R. 

398. Where purchase price deficient.] — 

An equitabl(‘ mtgee. of leasehold property must 
satisfy a distress for rent out of the proceeds of 
sale, & can only prove for the deficiency, although 


interested has been ijijiired by the 
non-obsoi vauce of llio directions, 
otherwise ttie master will not eoullrm 
the sale. — Royal Canadian Bank v. 
Dennis (1872), 4 Ch. Ch. 08.— CAN. 

o. Plaintiff — In absence of con- 
trary direction ,] — T’ruden r. Hqttare- 
BRTOGS (1896), 2 Terr. L. 11. 200. — 
CAN. 

V. Masters.] — The masters are 
pcrbonally to snperliitcnd sales under 
decrees, & a sale had in the master's 
office before his clerk, hut in his 
absonce, will be 8(‘t aside for irrogai- 
larity. — Ellis v. Mojloy (1832), 2 
Hog. 255.- IR. ^ 


Q. Avetinneer,] - O’Grady v. Brvdy 
817), 11 1. Eq. 11. 400.— 


PART III. SECT. 2, SUB-SECT. 6. 

r. By who77i reserve fixed — Master.]— 
Eraser v, Bens (1859), 1 Ch. Ch. 71. 


t. Amount of reserve— Whether two- 
thirds of appraised value of j)roperty,\ 
— Standard Trust Co. v. Wat.ter 
(Alta.), [1924] 3 D. L. 11. 585.- CAN. 

PART III. SECT. 2. SUB-SECT. 6. 

a. Parties to Parli(‘H lo the 

smt will not be allowed to bid at the 
auction, but will bo permitted to have 
a roHerv(*d bidtUng. — I^iiillips v. 
Conger (1815), l u. S. 583.— CAN. 

b. .] — Whenever pltf. wlhlios 

to become the purchaser, it must bo 
made pai't of the order, giving him 
liberty to bid, that the carriage of the 
hale be taken from him. — Ennis v. 
C\SEY (LSll), FI. & K. 319, 11.- -IR. 

c. .]-~-It is irregular for a 

party In the cauH(‘ to bid at the sale of 
lauds set up midor the decree, without 
having previously obtained the per- 
mlsaion of tho ct. so to do, & the et. 


will not, in such case, on a certificate 
of Ids being the highest &, best bidder, 
tlt^claie him the purchaser, unless 
special circumstances are shown to 
oxoufeo his irregularity. — B yrne v. 
Lai?terty (1845), 8 I. Eq. H. 47. — 
IR. 

d. .] — (^LARKFi V. UoimiN, 

Clmikl V . Clahson (1815), 8 1. Eq. 11. 

111. — IR. 

e. .] -WheiTi lands deemed to 

be sold for payment of pltf.’s demand 
were of insufficient value, & no bond fide 
bidders could bo procm’cd, the ot. per- 
mitted pltf. to bid without taking from 
him tlie carriage of the decree. — S paight 
c. ]>at'i EPSON (1840), 9 I. Eq. R. 149. 

— IR. 

f. .] — It is a settled rule of the 

ct. that pltf., or his solr., cannot bid 
at a sale under the decree, without 
leave of tho ct. Noncompliance with 
that rule \\ill ^itlato the sale. — 
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occasioned by the payment of the rent. — Re 
Cross, Rx p. Cocks (1833), 3 Deac. & Ch. 8, Ct. 
of R. 

399. •] — Re Hadwen, Ex p. Pedder 

(1834), 1 Mont. & A. 327 ; 3 Deac. & Ch. 622, 
Ct. of B. 

.] — See, also, Mortgage, Vol. XXXV., 

pp. 54(3, 695, 596, 675, Nos. 3362- 

3375, 4131-4135. 

400. Executor — To commence bidding.] — Where 
testator’s estate had been directed by tlie ct. to 
be sold, the ct. declined to give the exor. leave to 
bid at such sale, although the permission might 
benefit the estate. — Geldard v, Bandall (1845), 
6 L. T. O. S. 167 ; 9 Jur. 1085. 

401. Cestuis que trusts.] — Edmonds v, Foley 
(Lord), No, 333, ante, 

402. Solicitor on the record — ^Effect of granting 
leave.] — Coaks v, Boswell, No. 324, ante. 


Sub-sect. 7. — Opening Biddings. 

See Sale of Land by Auction Act, 1867 (c. 48). 

403. Reserve price not reached at sale— Subse- 
quent private offer approved by court — Acceptance 
coitilrmed as final.] — In an administration suit an 
rstate was ordered to be sold by auction, but the 
leserved price not having been reac'lied, the sale 
l>y auction became inoperative, A subse<iuent 
offer 1() purchase subject to the approval of the 
ct. within ten days was carried in before th(» chief 
clerk, who approved of the offer, ordered the 
contract to be carried out, whereupon the deposit 
was paid <Sc the abstract delivered. Before the 
order had been passed & entered a much higher 
]U’ice was offer(‘d. Upon summons to vary the 
cliief clerk’s certificate by setting aside the sale 
A directing the offer for a larger amount to be 
accepted : — Held : the certificate of the chief 
clerk, although not x>assed A entered, was tanta- 
mount to a confirmation of tlie contract ; & the 
principle of Sale of Land by Auction Act, 1867 
(c. 48), s. 7, by which the old practice of opening 
biddings on a sale by auction was discontinued, 
except upon the ground of fraud or improper 
conduct, applied equally to a sale by private 
contract entered into under the sanction of the 
ct. & such a contract could not be discharged where 
no unfairness existed. The chief clerk’s ct^rtificate 


was therefore confirmed. — Re Bartt^kti’, Newman 
V. Hook (1880), 16 Ch. D. 561 ; 50 L. J. Ch. 205 ; 
44 L. T. 17 ; 29 W. R. 279. 

Annotationa : — Consd. Re Oriental Bank C’orpn. (1887), 5C 

Li. T. 868. Distd. Re Thomas, Bartley v. Thomas, 11911 J 

2 Ch. 389. 

404. Grounds for opening — ^Misrepresentation.] 

— ^A. Sc B. being in partnership as brewers, dispute's 
arose between them. Sc A. filed a bill for dissolution, 
etc. Sc an order was made by consent, whereby it 
was ordered that a receiver Sc manager should be 
ai)pointed with a view to a sale of the concern as a 
going concern, A at the sale A. A B. were' to be nt 
liberty to bid. Before tlie day of sale, B. by his 
conduct A manner, if not by his direct statements, 
had given A. A others reason to believe that h(' 
would not be the purchaser or bid at all at th(‘ 
sale ; A he liad also used language not calculated 
to give a high opinion of the value of the property. 
On the day of tlie sale A. A a stranger unknown 
to him were the only bidders, the stranger con- 
stantly making advances on A.’s bidding, till at 
last A. began to think he was emjiloyed by B. to 
run him up, A he stopjied bidding altogether, vith 
the intention of apj^lying to have the bidding 
opened afterwards, as the auctioneer had 
announced might be done. Tie accordingly 
apiilled, making a sufficiently largi* advance : — 
Held: having tx'en misled by B. be was entitled 
to have the biddings opi'ned. — Manners v. Furze 
(1848), 17 L. .T. Ch. 1S5 ; 11 L. T. O. S. 470. 

405. Fraud — Or misconduct bordering on 

fraud.] — In order to entitle' parties to open the 
biddings after a sale by auction under the ct. 
since the jiassing of Sale of Land by Auction Act, 
1867 (c. 48), there must be t'ither fraud or such 
misconduct as borders on fraud. — Delves v. 
Delves (1875), L. R. 20 Eq. 77 ; 23 W. R. 499. 
Annotation — Refd. Rc Clayton, Smith v. Clayton, [1920] 

1 Ch. 257. 

Damping sale .] — See Auction A Auction- 
eers, Vol. III., p. 21, No. 149. 

406. Neglect of auctioneer — To ascertain 

reserve price.] —Neglect on the part of an 
auctione<‘r to ascertain the reserved price before 
the commencement of a sale, is not such “ imx)ropor 
conduct in tlie management of the sale ” as will 
authorise' the ct. to open the biddings. — Brown v, 
Oakshott (1869), 38 L. J. Ch. 717. 

Annotations • — Reid. DoIvcb v. Dt-lveH (1875), 23 W. R. 1S)9 , 

Re Clayton, Smith v. Clayton, [1920] I Ch. 257. 


hiddlntf merely on a suggc'Htion of there 
being perHons ready to bid In advance, 
'Without firwt Betting aside the ordei con- 
lii nnng t he sale, 6c that order ought not 
to be wet aside but on grounds of fraud. 
— Fkiujuh’b Exnc irroiiH v. Gom: (1804 ), 
1 Sch. A J.cf. 350.— IR. 

t. f'alui' of part of jiropcrty rud 

tahtn into considtrai ton.] —Re Jktjii, 
PjioviwiAP THuars Co. v. Oamon 
(1901), 22 C. L. T. (il ; 3 O. L. K. 72. - 
CAN. 

a. Misconduct.] — An order to 

oj)en biddhig will not l)e made after 
gre^t delay against an innocent pui- 
ehaser, mil ess misconduct is shown on 
the part of the pur chaser. — C kooks v. 
CiiooKS {circa 1866), 2 Ch. Ch. 29. — 
CAN. 

b. InudcQiuitc description of 

proinrty.]— An lnade(iuate description 
of the property in the adveitisomont 
will b(‘ snfncieut grumid to open bid- 
dings, if calculated to mislead or deter 
tiie luiblic from purchasing, but not 
othenvirio. — Ckeswick; v. Thompson 
(1873), C P. R. 52.— CAN. 

c. Of/ir of an advanced prwe.] 

— After a sale mider a decree or ordei , 
biddings will not bo opened merely 
upon tho offer of an a4vancod pnee, 


J’OPTIAM V. Exham (1800), ]0 I. Ch. R. 
110.— IR. 

g. Powir of master.] — A master has 
no power to give leavo to bid to a 
party conducting a sale; application 

bo made to the et. — Re Layc^ock, 
McGiLLrvRVY V. Johnson (1881), 8 
R. H. 548.— CAN. 

h. Party haviny conduct of sale.] 
II^rED V. Conklin (1885), 3 

Man. L. R. g.— CAN. 

^ — —•] — It is contrary to our 
practice to give leave to bid to tho 
person having conduct of the sale. — 
Cummings v. Semerad (1908), 2 Alta. 
Li. li. 82 ; 8 W, L. R. 644.— CAN. 

1. Assignee of contract for sale.] — 
Ti Assurance Co. v. Clark 

32 W. L. R. 654 ; 8 W. W. R. 
97 — ci^^‘ L. R. 519 ; 9 Alta. L. R. 

C 3 * 1 — Bent v. Hutton, 11923] 

C . R. 716; 25 O. W. N. 143.— CAN. 
n. yendor.] — Where, in an action on 
for sale of land, the 
, ‘Obtained an order nisi for sale 
^th leavo to bid at tho 
So ' ^ , order nisi not providing for a 
bid nor an upset price, & no 
appeal was taken by defta. from said 
order, &: the vendor w'as highest bidder 


at tho sale, hJs bid, however, being less 
than tho apprais(‘r’s value : — Held : in 
tho absence of fraud or iniseonduet in 
the management of the sale nothing 
more should bo required of the vendor 
HO bidding than would bo required 
of any other person who proved to 
be tho highest bidder ; & the sail* was 
aeeoidingly oonllrmod. — M uLartv r. 
Western Trust Co., 11 924 J 1 D. L. 11. 
384; 17 Sask. L. R. 607 ; 11923] 3 
W. W. R. 1084.— CAN. 

o. Puffer .] — Shimmin v . Bellew, 
[1867] 1 I. R. Eq. 289.— IR. 

PART III. SECT. 2, SUB-SECT. 7. 

p. General rule.] — Whether the 
biddings will be opened or not is a 
question to bo determined by tho par- 
ticular circumstances of each case. — 
Mavne V. Macartney (1839), 2 I. Eq. 
R. 321.— IR. 

404 i. Grounds for opining -Mis- 
representation.] ~Re Longvvle Bitiriv 
vV Lime Works, Lid., [1917] 1 1. R. 
321.— IR. 

q. FraiaZ.] —B aker Lumbfr 

(^o., Ltd. V. Lee, fl92l] 2 W. W. K. 
142 ; 69 D. L. R. 665.— CAN. 

r. .] — Aft-era sale regularly 

oonffrmod, tho ct. cannot open tho 



68 


Sale of Land. 


ASVd. 2 . — Rules governing sale: Rub-sects, 7, 8 9. 

Sect. 3: Sub-sect. 1, A. <Sc B, ; sub-sect. 2.] 

407. Bidding by person disqualified.] — 

Property sold in a foreclosure sxiit was purchased 
by W., a solr., whose name appeared on the 
particulars of sale as one of several solrs. from whom 
particulars of sale could be obtained. He was not 
solr. to any of the parties to the suit, but was solr. 
to some creditors of the mtgec., one of whom had 
obtained a decree for administration of the mtgee.’s 
estate. W. had two days before the sale taken out 
a summons to obtain leave for pltf. in the adminis- 
tration suit to attend proceedings in the foreclosure 
suit, such summons b(*ing returnable on the day 
after the sale. Tie had nevtr been consulted 
about the sale, & did not know what was the 
amount of the reserved bidding ; — Held : W. was 
not disqualified from purchasing, for that his client 
was at liberty to purchase, & therefore his being 
her solr. did not disqualify liim, & the mere fact 
of his own name ai)pearing on the particulars of 
sale as a person from whom copies of them might 
be obtained was not a disqualification ; if W. had 
stood in. such a fiduciary position as to be dis- 
qualified from purchasing, Sale of Land by Auction 
Act, 1807 (c. 48), B. 7, would not have been a bar 
to setting aside the purchase, though absolutely 
confirmed. — Guekt v. Smytiie (1870), 6 Lh. App. 
551 ; 30 L. J. Oh. 530 ; 22 L. T. 503 ; 34 J. V. 
070 ; 18 W. K. 742, L. J. 

Annotation "Reid. Farrar v. Farrarw (1888), 40 Oh. D. 395. 

408. Reserve price not reached.] — Sale 

of Land by Auction Act, 1807 (c. 48), s. 7, did not 
alter the exibting practice by which the highest 
bidder became the purchaser on being declared 
or allowed to bo the purchaser by the usual 
certificate. It m(‘r(‘ly enacts that the certificate 
allowing him to bo tlie purchaser shall be given if 
he has bid up to the reserve price* & there has been 
no fraud or improper conduct in the management 
of the sale. The c<*rtificate is stiU necessaiy for 
the purpose of converting the highest bidder into 
the accepted purchaser. 

Upon a sale by the ct. in a debenture holder’s 
action, the judge fixed the reserve price at tlie sum 
of £8,400, but by a mistake in the master’s 
chambers the sum of £4,575 was inserted as the 
reserve price in the sealed instructions fm’nished 
to the auctioneer who, acting thereon, knocked 
down the property at £5,000 to the highest bidder : 
— Held: inasmuch as the judge had only 
authorised the sale provided the reserve price 
fixed by him was obtained, & as the highest bid 
at the auction had not reached that figure but had 
only exceeded a lower reserve price which, by 


mistake, Sc in contravention of the direction of 
the judge in person, had been supplied to the 
auctioneer, there was nothing to compel the ct. 
to certify the highest bidder to be the purchaser, 
& the certificate must be refused . — Re Clayton 
(Joseph), Ltd., Smith v. The Co., [1920] 1 Ch. 
257 ; 89 L. J. Ch. 188 ; 122 L. T. 517 ; 30 T. L. R. 
109 ; 04 Sol. Jo. 176. 


Sub -SECT. 8. — ^Payment op Deposit. 

400. Deposit paid to vendor’s solicitor — For 
payment into court — At direction of master.] — 

Motion, that, on sale of an estate under an 
order of the ct., the master might bo at liberty 
to take a deposit on the purchase-money to be 
paid into the hands of the master’s chief clerk, 
by him to be paid into the bank in the name of the 
accountant general, to the credit of tlie cause, 
refused. But the ct., on appet.’s solr. appearing 
by counsel, & undertaking to pay what he might 
r(*ceive according to the order of the ct., & appet. 
himself undertaking to be bound by any order the 
c< . might make in respect of any moneys his solr. 
might receive, gave liberty to the master to fix 
a deposit, & to direct the purchaser to pay same to 
such solr., such solr. to pay same into ct. on or 
before a time appointed by the present order. — 
Lyon v. Colvill (1842), 6 Jur. 680. 

By auctioneer.] — See Auction Sc Auction- 
eers, Vol. III., p. 0, Nos. 28, 29. 

410. Exemption from payment — Mortgagee per- 
mitted to bid.] — Re SiiEiTARj), A’.r p. Tatiiam, No. 
396, ante. 


Sub-sect. 9. -Remuneration of Auctioneer. 

Auction A Auctioneers, Vol. llL,pp. 31- 
35, Nos. 226-254. 

Sect. 3.— TITLE. 

Sub-sect. 1 . — Investioaticjn. 

A. In General. 

411. Production of deeds — Person interested not 
party to suit.] — Production of deeds Sc documents 
will not be ordered where a deft. Sc another person, 
who is not a party to the suit, iire severally in- 
terested in the estate Sc title deeds. 

An estate was sold under a decree. Upon a 
summons to produce the deeds for inspection, the 
ct. refused to make the order, as the deeds were 


whctlior the parcliascr at tho salo 
is a stranger to tho suit, or a party 
allowed by an order of the ot. to bid. — 
Mitchell v. Mitchell (1876), G P. It. 
232.— CAN. 

] — After the 

flrmatlon of the sale, the biddings will 
not be opened upon a mere advance of 
price. — VINCENT V. Tiiwaiteb (1843), 
5 I. Eq. H. 626.— IR. 

e. Advantages to parties von- 

ttrncd ,] — Dianv r. Browne (1839), 
1 1. Eq. 11. 377.— IR. 

b .] — In opening biddings, 

this ot. docs not tie itself down to 
any prt^olse rule as to the amount of 
the sum to be odvanoetl, but looks 
substantially to that which Is for the 
benefit of tho parties, Ar to the clroum' 
stanoos of the particular cose before 
It.— Power v. Power (1841). 3 

I. Eq. li. 511.— IR. 

.] — Tho rules which 

ormlt the praotioe of re-opening 
iddiugs upon tho salu of properties by 


order of ct., do not include cases where 
It clearly appears that no appreciable 
advantage will result to the parties 
Intended to be benefited bv It. — 
Benneit V. McKay (1880), 6 Nfld. 
L. li. 211.— NFLD. 

h. Procedure where opening of bid- 
dings not (/ra/tfed. ]— Tho ct. will in a 
proper case, & upon oondltlons, sub- 
stitute a proposed purchaser at an 
increased price for a person who has 

S urohased property at a sole under a 
ecree, instead of opening the biddings 
generally & directing a resale ; giving 
the present purchaser tho option to 
take it at tho increased price. — Harri- 
son V. Patterson (1861), 1 Ch. Ch. 
363.— CAN. 

k. Private tender — Reopening sale 
after acceptance of tender.}— WhoTo a 
private tender fbr the purchase of 
property sold by ordor of the ct. has 
been accepted, the priuolplos applicable 
to reopening biddings on a sale by 
auction by order of tho ct. will bo 


followed. — M unster Bank v. Munster 
Motor Co., U922J 1 1. H. 15.— IR. 

PART III. SECT. 2, SUB-SECT. 8. 

l. Necessity to pay jnoney into court.] 
— Where tho party having the con- 
duct of a sale, neglects to pay into ct. 
the deposit paid to him by the pur- 
chaser at tho time of sale, the ct. will, 
on tho application of the purchaser, 
order him to do so. — Crooicb v. Glenn 
(1860), 1 Ch. Oh. 354.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— A. 

m. Production of deeds — To one 
purchaser for iiuspiclion by all pur- 
chasers of /o/s.j ~Pe\nolds V. IIEI- 
NOLD8 (1813), 6 I. Eq. U. 75. “IR. 

n. Right to eindetu'e that interested 
persons are living.] — A party purchas- 
ing under a decree of the ot. has a 
right to call for evidenoc showing that 

P ersons whose interests were Intended 
0 be disposed of were aliyo at the time 
of such salo, before aooopting title by 
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held by the agents of two tenants in common, one 
of whom was not a .party to the suit. — Edmonds 
V. Foley (Loud) (1862), 30 Beav. 282 ; 31 L. J. 
Ch. 384 ; 6 L. T. 709 ; 8 Jur. N. S. 552 ; 10 W. R. 
210 ; 54 E. R. 897. 

Annotation : — Apld. Kearaley v. Philips (1882), 10 Q. B. D, 

36. 

412. Reference to master.] — On motion to pay 
money into ct., the amount of purchase-money for 
an estate, where the title had been reported upon 
by the master to be sufficient, it was ordered that 
it should be referred back to the master to inquire 
when the vendor had shown a good title. — Major 
v. Ward (1848), 10 L. T. O. S. 364. 

413. Costs of reference.] — Where an 

estate was sold under a decree of the ct., & one of 
the conditions of sale was, that the purchaser pay 
the purchase-money into ct. on a given day, at 
his own expense, it was held, that the purchaser 
was entitled to the costs of a reference as to the 
title reported good by the master.— Camden v. 
Benson (1837), 1 Keen, 671 ; 48 E. R. 466. 

B. By Conveyancing Counsel. 

See R. S. C., Ord. 51, rr. 7-13. 

414. Whether necessary.]— Under 15 & 16 Viet, 
e. 86, 8. 56, the ct. has power to dispense with the 
rule that an abstract of title upon a sale, under an 
order by private contract, shall bo laid before the 
(‘onveyan(‘ing counsel. — C tIBSON v. WooLliAHD 
(1851), 5 Do G. M. ^ ih 835 ; 3 Eq. Rep. 152 ; 24 
L. .1. Ch. 56 ; 24 L. T. O. S. 137 ; 3 W. R. 94 ; 
43 E. R. 1094, L. JJ. 

Annolatimi .’—Reid. He Jones' S. E. (180,>), 3 Eq. Tlop. 733. 

415. Right of master to refer to conveyancer.] — 
Qu. : whether a master to whom a question of title 
is referred, has a right to require the parties to 
proctjre lor him the opinion of any conveyancer 
whom he shall select, upon the abstracts of title 
which have been brought into his office ? — 
Flower v. Waj.ker (1826), 1 Russ. 408 ; 38 E. R. 
159, L. C. 

416. Function of conveyancer — Agent of 
vendor.] — Be Banister, Bh()AJ> v. Munton, No. 


Sub-sect. 2.— AVhen Purchaser. Required to 
Accept Titi.e. 

Sec Law of Property Act, 1925 (c. 20), s. 204. 

417. Notwithstanding irregularity — & defects 
in decree.] — A purchaser under a decree not 
affected by irregularities & defects in the decree, 
by which the application of the money may not 
ha ye been properly secured. — Curtis v. Price 
(1805), 12 Ves. 89 ; 33 E. R. .35. 

^ntMt^ions : — Folld. Baker v. .SowtAjr (1817), 10 Roav. 343. 
Refd. Beioley r. Carter (1869), 4 Ch. App. 230. Mentd. 
Wykham v. Wykham (1811), 18 Ves. 395: Colmore v. 
Tyndall (1828), 2 Y. & J. 605 ; Kavanagrn v. Morland 
(1853), 18 Jut. 185 ; Beaumont v. Sallwbury (1854), 19 
I3eav. 198 ; Lewis v. Reoa (1856), 3 K. Sc J. 132 ; Denman 
V. Jones (1867), 16 L. T. 787 ; Cooper v. Kynock (1872), 
7 Ch. App. 398. 

418. If court decides for validity of title.] — 

33io question of title or no title being matter of 


opinion for the ct., the purchaser is bound by that 
opinion, & cannot object to take the title on the 
ground that the difficulty of the question on which 
it depends furnishes a sufficient objection to com- 
pleting the purchase. — Rushton v. Craven 
(1823), 12 Price, 599 ; 147 E. R. 821. 

Annotation : — Distd. P>ike v. Waddingham (1852), 10 

Haro, 1. 

419. Erroneous order.] —Where i‘(‘alty, which 
was comprised in a settlemfmt, had benm in part 
subjected to sub -settlements, operating through 
powei*s of appointment in the original deed, & 
in part emanicipated from all settlement, by 
becoming vested in persons as tenants in f(‘e, \ 
in other persons as mtge(\s. Held : (1 ) an ordtu* 
obtained in the matter of lj(‘ases Sc Sah's of SettJed 
Estates Act, 1856 (c. 120), A; in the matter of tJu^ 
estates comprist'd in tlio original settlement, for 
the sale of all the lands comprised therein was 
erroneous. SenMe : if the property had all been 
subject to the sub-settlements, created in tlii‘ 
manner above specified, the order would have b(‘i‘n 
valid. (2) It was competent to a purchaser, 
before the completion of the sahs to make an 
objection to the title resting on such an order. 

(3) SenMe : if the sale had been completed, tla* 
purchaser’s title would have betni good under 
Ijeases & Sales of Settled Estates Act, 1856 (c. J20). 

(4) licascs k> Sales of Settled Estates Act, 1856 
(c. 120), is applicable to a case where tlie settlement 
contains a sufficient power of sale*.- -Jh’ 3’iiC)ivfi»- 
flON’s Settled Estates, Green v. Pn()Mi‘Sf)N 
(1859), John. 418 ; 5 Jur. N. S. 1313 ; 70 E. R. 
485. 

Annotation: — Uencrully, Refd. lit Shephoard’H S. E. (1869), 

L. R. 8 Eq. 571. 

420. Concurrence of party dispensed with.] — 

An order for Ha](‘ under Settled EstaU's A(t, 1877 
(c. 18), contained a direction dispensing with the 
concurrence or consent of the pei*sons (ntitled, 
whether beneficially or othcTwise, to any estate or 
interest subsequent to a certain estate' tail, without 
naming them. The purchasc'r objected to th(‘ 
title on the ground that the order on tJie face of it 
was irregular : ; under (’onveyancing A 
Law of Property Act, 1881 (c. 11), s. 70, the pur- 
chaser would in any event have a good title', that 
sect, being applicable whether tlie ohji'ctieui to the 
order ax)pear8 on the fae*(' of it or not, A the pur- 
chaser must comph'tc*. — Be Hall Dare’s Contract 
(1882), 21 Ch. D. 11 ; 51 L. J. CJi. 671 ; l(i U. T. 
755 ; 30 W. R. 556, C. A. 

Annotatiom : — Consd. Mostyu v. MohI jii, 11S93I 3 ( Ji. 376: 

Jones V Barnett, [1900] 1 Ch. 370. Refd. Uc .Stalford's 

S. E. (1903), 20 T. L. K. 61. 

421. .] — By an order in an administration 

action the trustees of certain land wore ordered to 
sell it with the approval of the judge, A the first 
mtgees. we^re to be at liberty to rc'tain all the 
purchase -money in reduction of theh charge. 
There wore puisne incumbrances, the persons 
entitled to which were not parties to the proceed- 
ings. The property was sold in lots under condi- 
tions of sale which stated that tlie first mtgccs. 
would join in the conveyance to tho purchasers A 


means of a vesting order. — SLA'iim v. 
Fibken (1857), 1 CB. Ch. 1.— CAN. 

o. Order for delivery of abstract.] — 
On moving to make an order nisi for 
not delivering an abstract of title 
absolute, It is neoossary to show that 
It has not been delivered to either party 
named In the order. — Dick v. McNab 
(1858), 1 Ch. Ch. 21.— CAN. 

p. Renrnoving objections to title.] — 
The party having the conduct of the 
sale represents, tor the purposes of the 
sale, so far as the purchaser is con* 


cerued, all the other parties to the suit, 
& it is his duty to remove, or procure 
to be removed, any objection which 
may properly be made to the title. — 
Htkket V. Hallett (1876), 6 P. H. 
312.— CAN. 

q. Notice of interest of thud party 
by possession — Interest of tenant.] — 
Manson V. Manbon (1884), 10 P. R. 
155.— -CAN. 

PART III. SECT. 3, SUB-SECT. 2. 

r. Where proof of title involves no 


difficulty.] — Whorti the title ortho proof 
of it is Involved in no difflcully, a 
condition of salo that “ Tlie vendor is 
not to bo bound to give any evidence 
of title or any llth'-deedh or copies 
thereof, oth('r tliaii sneh as are in his 
possession, or procure any abstiact," 
was held to be very objec tiunablc, 6: 
one which should not bo sancilontd bv 
masters oven by eonseiit.-- Donald 
V. Gordon (1807), 2 Ch. Ch. 125. - 
CAN. 
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Sect 3. — Title: Sub-aect. 2, Seel. 4.] 

release the property from their debt, but that as 
the debt to the first mtgees. exceeded the probable 
amount of the purchase-money no subsequent 
incumbrance would be abstracted or released ; 
that the i)urchaser should not require the con- 
currence in the conveyance of any person having 
only an (equitable interest bound by the order 
for sale, other than the vendors who are selling as 
trustees. The first mtgees., who consented to 
join in the conveyance, wi8h(‘d to insert in the grant 
to the purchas(^rs the words, “ according to their 
estate & interest in the premises not furtlier or 
otherwise,” &, the words, “ subject to such right 
or equity of redemption, if any, as is subsisting in 
the hereditaments, & is not by these presents 
conveyed or released —jETc/t/ ; the purchasers 
were protected against the equitable interests of 
the puisne incumbrancers bv Conv(*yancing k Law 
of Property Act, 1881 (c. 41), s. 70, k they were 
entitled to an absolute* conveyance of the estate in 
fee simple without any qualilying words, & to a 
declaration that the subsequent incumbrancers 
were bound by the order of the ct. — Mostyn v. 
Mostyn, [1808] 3 Ch. 376 ; (52 L. ,1. Oh. 0.50 ; 60 
L. T. 741 ; 42 W. IL 17 ; 0 T. L. K. 635 ; 37 Sol. 
Jo. 700 ; 2 IL .587, O. A. 

Avrmfntwns : — DlFtd. .Tones v. lianutt, [IbODJ 1 ('ll. Gil. 

Refd. Jones i\ Barnett, 1 Cli. J70. 

422. Notwithstanding party with equitable 
Interest.] — Waj.th^m’s (Lord) Case (undated), 
cited in Coop. G. at p. 130. 

423. Infants.] — In a suit for paitition, it 

appeared that tin* estate was vested, as to one 
moiety, in A. in tee, ky as to the other moiety, in B. 
in fee, but in trust for infants : Held : a convey- 
ance from IL k the decree of the ct., would give 
A. a good title to the tenements allotted to him ; 
k, therefore, it was not necessary to order the 
infants to convey when they came of age.-- 
COLE V, Sewell (1819), 17 Sim. 40 ; 60 E. R. 1042. 

424. .] — Vesting order as to the equity of 

redemption in an infant, against wdiom, in a fore- 
closure suit, a decree for sale had been made, 
refused, on tlu* ground that the mtgee. had the 
h'gal estate, k that all equities were bound by the 
order for sale. — He Wilt.tams’ Estate (1852), 5 
De G. k Sm. 515 ; 21 L, J. Ch. 437 ; 19 L. T. O. S. 
152 ; 61 E. JL 1222. 

425. .] — After a sale under a decree for 

partition in a suit under I^artition Act, 1868 (c. 40), 
it ^pear(*d that one-sixth of the estate was vested 
in B., one of the parties to the suit, a baclielor, for 
life, with remainders to his issue in tail, Avith 
ultimate remainders to the right heirs of pltf. : — 
Held: the power to make declarations as to the 
interests of “ unborn persons,” k that such 
persons on coming into existence wxiuld be trustees 
given by Trustee Act, 1850 (c. 60), s. 30, wliich was 
incorporated in Partition Act, 1868 (c. 40), enabled 
the ct. to make an order to appoint a person to 
convoy the legal estate in the one -sixth limited 
to the right heirs of pltf. 

When it is concecled that you have before the 
ct. every living pei’son who could be properly 
made a pai’ty, the decree for sale is a good decree, 

binds the interest of everybody else, whether 
unborn or already born, in the sense of living, but 
not sustaining the character of the person taking 
the property. In all such cases the decree bindi 
the equity (Jehsel, M.li.). — Basnett v. Moxon 
(1875), L. B. 20 Eq. 182 ; 44 L. .1. Ch. 557 ; 23 
W. K. 915. 

426. .] —Mostyn c. Mostyn, Ko. 421, an/c. 

427. - -.] — By an agreement dated Dec. 15, 
1900, the \cndor agreed to sell to the purchaser 


certain hereditaments for £5,125. Clause 6 of the 
contract was as follows : “all facts or matters 
appearing to be proved or certified by a chief 
clerk or master attached to the chambers of the 
said judge, or to be stated or implied in any 
judgment or order in the action in which the sale 
is made, are to be deemed thereby sufficiently 
k conclusively evidenced, k the purchaser is to 
assume that all necessary k proper consents pre- 
liminary to a sale have been obtained, k is not to 
require the concun*ence in the conveyance of any 
person beneficially interested whose rights appear 
to be bound by the judgment or order under which 
the sale is made.” One of the abstracted deeds 
recited that 1). k S. had become entitled in equity 
to the premises. On this the purchaser made this 
requisition : “ The title of D. & S. to the heredita- 
ments voluntarily conveyed to them must be 
abstracted k produced. The recital that they had 
become entitled in equity is insufficient.” The 
vendor declin(*d to do this. The ct. had made an 
order directing the property to be sold, k the 
mtgees. who held the legal estate were prepared 
to concur in the conveyance. The purchaser now 
asked for a declaration that the answer was 
ingufiici(*nt : — Held : having regard to the con- 
tract, the purchaser got a good title, as she got 
the legal estate from the mtgees., k the order for 
sale bound all parties having a beneficial interest. 
— He Whitiiam, WmTiiAM v. Davies (1901), 84 
I.. T. 585 ; 49 W. R. 597. 

428. Notwithstanding non-compliance with 
formalties.] — ^After an estate has been sold by 
auction under a decree of ct., the purchaser’s 
title is not to be attacked merely on the ground 
that the holder of the decri'e had not complied 
with all the statutory formalities for the conduct 
of such sale ; as, for examph*, the want of due 
notice of sale ; k the bm’den of proof of such 
compliance is not on Ihe purchaser.— SiNGii v. 
SiN(rH (18(53), 9 L. T. 129, P. 0. 

429. Where necessary parties to conveyance not 
bound — Judgment creditors.] — A. devised his estate 
at 11. to his second son, who survived him, k 
afterwards died intestate ; whereupon the estate 
descended to N., his elder brother. Pending a 
suit instituted by A.’s creditors, judgments were 
entered ui^ against N., which remained unsatisfied 
when the estate at H., together with testator’s 
other estates, was sold under the decree in the 
suit for payment of his debts i—Held : N.’s 
judgment creditors were necessary parties to the 
conveyance of the estate at II., as they could 
not be compelled to join in the conveyance because 
they were not parties to the suit, a good title 
could not be made to the estate. — Craddock v. 
Piper (1814), 14 Sim. 310; 60 E. R. 377; sub 
nom. Pakkinson v. Piper, 4 I... T. O. S. 410 ; 8 
Jur. nil. 

430. .] — A. agreed to sell land to B., 

W'ho accepted the title, paid part of his purchase- 
money, k was let into possession, but took no 
conveyance. A. subsequently obtained a decree 
against B. for sale of the property, k payment of 
the balance of purchase-money out of the pro- 
ceeds ; — Held : a purchaser under the decree 
could not be compelled to complete without the 
concurrence of the registered judgment creditors 
of B., whose judgments were prior to the decree, 
k who were not parties to the suit. — Grey-Coat 
Hospital (Governors) v. Westminster Improve- 
ment COMRS. (1857), 1 De G. k J. 531 ; 5 W. R. 
855 ; 44 E. R. 829 ; sub nom, Oray-Coat Hos- 
pital (Governors) v, Westminster Improvement 
CoMRS., 26 D. J. Ch. 843 ; 29 L. T. O. S. 339 ; 3 
Jur. N. S. 1188, L. J J. 
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431. .] — Conveyancing & Law of Property 

Act, 1881 (c. 41), s. 70 (1), which provides that “ an 
order of the ct. under any statutory or other 
jiu*isdiction shall not as against a purchaser bo 
invalidated on the ground of {infer alia) want of 
jurisdiction,” does not operate to give a good 
title to a purchaser at a sale under an order of the 
ct. when the ct. in making the order supposed that 
it was dealing with an interest belonging to a 
judgment debtor, though it in fact belonged to a 
person not a party to tlie proceedings & not bound 
by them. Under such circumstances, notwith- 
standing the order of the ct. the provisions of 
s. 70, that person has a good title as against the 
purchaser. — .Jones v. Barnett, [1900] 1 Oh. 370 ; 
69 L. J. Ch. 242 ; 82 L. T. 37 ; 48 W. B. 278 ; 16 
T. L. R. 178, C. A. 

Annotations : — ^Refd. Re Hambronjfh’H Estate, Uambroiigh 
V. Hambrough, [1909j 2 Ch. 620 ; Hewson v. Shelley, 
[1914] 2 Ch. 13. 

Discharge of purchaser.] — See Sect. 9, })osf. 


Sect. 1. PURCHASE-MONEY PAYMENT INTO 
COURT. 


See R. S. 0., Ord. 51, r. 3 a. 

432. Where no dispute as to titie.] — Orders to 
])ay into ct. jiurchase-money of jiroperty sold 
under the decree of the ct., wliere there is no 
(luestion as to the title, made in chambers.-— 
Davenport v. Davenport (1852), 9 Hare, App. 
I, 1 ; 22 L. J. Ch. 11 ; 20 J.. T. (). S. 60 ; 16 Jiir. 
988 ; 1 W. R. 12 ; 68 E. R. 785. 

433. Abstract not complete.] — Form of pur- 
chaser’s order for liberty to pay purchase-money 
into ct., for the investment thereof, when the 
time for payment had nrrivtMl, but the vendois 
had not completed tlie abstract of title. — Hindee 
V. Dakins (1838), Coop. Pr. ("as. 381 ; 1 Coop. 
fen?p. Cott. 378 : 47 E. R. 551, L. C. 

Annotations ; — Apld. Morris v. Bull (1847), 12 ,Tur. 4. Refd. 

1)0 Visme v. De Visnie (1849), 1 Mac. (S: (•. 330. 


434. Imperfect title — Costs of application.] — 

A motion that the purchaser pay his purchase- 
money into ct. is premature, if the tith* is not 
perfect, & the costs thereof will bo allowed him. 
— Meire V. Griffiths (1847), 8 li. T. O. S. 406. 

435. Payment in before title accepted — Right to 
possession deferred.] — Notwithstanding the general 
rule, the ct. may, und(T spcadal circumstances, 
permit a purchaser to pay his purchase-money 
into ct. before he has accepted the title ; but in 
such case express provision must bc‘ mad(‘ against 
his taking possession until he shall have accepted 
the title. — Dempsey v. Dempsey (1847), I De (». 
A Sm. 691 ; 63 E. R. 1253. 

Annotation : — Refd. Do Vismo v. De Visine (1849), 1 Si 
G. 336. 

4-36. Payment in without prejudice to objections 
— Whether allowed.] — Purchase -money of estates 


sold imder decrees may be paid into ct., without 
prejudice to the question of title, if a suhicient 
case is made to induce the ct. to make the order.— - 
Morris v. Bull (1817), 17 Jj. J. Vh. 9 ; 16 L. T 
O. S. 303 ; 12 .Tur. 4. 

Annotation .—Refd. Do Vieme v. Dc Visme (181!)), 1 Mac. & 

G. 336. 

437. — ^ .] — Parties interested in an 

estate which was sold for a large sum of money, 
asked that the purchaser might pay a jiart of the 
purchase-money into ct. without prejudice to 
objections to the title : — Held : such an order 
would be contrary to the rule of the ct. ; Si though 
such rule was not inflexible, the ct. refuse^ d to 
make the order, even with the consent of th(‘ 
purchaser. — Ouseley v, Anstrutuer (1819), 11 
Beav. 399 ; 18 I.. .1. Ch. 157 ; 13 L. T. C). 8. 63 ; 
50 E. R. 871. 

438. No right to possession.] — A pur- 

chaser under the ct. will not be allowed to take 
possession “ without prejudice to objections t(j 
the title,” even upon payment of his purchase- 
money into ct. — Hutton v, Mansell (1840), 2 
Beav. 260 ; 48 E. ID 1180. 

439. Application of purchase-money paid in — 
Right of purchaser to direct.] — A messuage be- 
longed to testator, who devised his real estate in 
trust for sale. An adjoining messuage was V(‘st ( h 1 
in the trustees of his settlement upon trust for 
sale, A the purchase-money, subject to the pay- 
ment of detinite sums, belonged to testator’s 
estate. Under a d('CT*e(‘ for administering testator’s 
estate the two messuages were put up for sale 
together in on(‘ lot, A it was provided that 
purchase -money should be paid into ct. to th(‘ 
credit of the cause, ” Tlie proceeds of the sale of 
testator’s real estate.” 3’lic trustees of the settl(‘- 
ment had obtained liberty to attend th(‘ pi'oceed- 
ings as to the sale. Th(* purchaser obj('cted to the 
title on th(‘ ground that the two properties were 
sold together for on(‘ lumi) sum, without any ])ro- 
vision for apportioning it, that it was to be paid 
into ct. in a suit unconnected with the settlement : 
- -Held : this obj('ction was not sustainable, foi‘ 
the ct., having the money in its custody, would 
see it properly applied. Tlie ct., liowevcT, for the 
satisfaction of tlie purchaser, ordered that the 
purchase-mon(‘y should be apportioned, A the 
part apportioned to the S(‘ttled m(‘ssuage paid into 
ct. to a separate* account. - Uavendisji v. Gavpjn- 
DISH (1875), 10 Ch. App. 319 ; 33 J.. T. 219 ; 23 
W. B. 313, Jj. JJ. 

Annotatums : — Consd. llawlbiRon v. Miller (IHTT)), 1 ('h. 1). 

r)2 ; Morris v. Delx'iiham (187()), 2 Ch. D. 540. Refd. Jte 

(Jooper & Allen’s ('ontract for Sale to Harlech (1876), 4 

Ch. D. 802 ; Tolson Slieard (1877), 5 Ch. 1). 19. 

440 . To pay off incumbrances — Delay In 

preparation of conveyance.] — Delay in the prepara- 
tion of the draft conveyance is no suflicient ground 
for coming to the ct. to have part of the purchase - 
money applied to pay off incumbrances. — B evan 
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439 i. AppHration of purchase-money 
paid in — Right of purchase to direct .} — 
Farrell r. Irwtn (1826), 2 Mol. 511.— 

t. To pay off incumbrances.] — 

Greene v. Ellioti (1839), I. Eq. R. 
207. — IR. 

a- Adverse claims — Compli- 

cated accounts.] — Magrath V. Kanney 
(1912), 20 W. L. 11. 329 ; 4 D. L. R. 

457.— CAN. 

b. Payment of rents accruing 

due heticeen lodgment of purchase- 
money it possession.] — Nunn v. Mahon 
(1836), 2 Jo. Ex. Ir. 181.— IR. 

0. Duty of purchaser.] — A 

purchaser of Jandis soldi under a decree 


is not bound to soe to the ai , 
of the purchabo-monov. — TIlake 
Blake (1843), 5 I. Eg. R. 596.— IR. 

d. J Payment into court.] — Re Robert- 
son, Robektoon V. Robertson (1877), 
24 Gr. 555. — CAN. 

e. .1 — In sales under a decree, it 

Is Irregular to pay the purchase -money 
to the party ; It ought to be paid into 
ct. — Bennett V. Hamill (1806), 2 Sch. 
& Lof. 566.— IR. 

f. After title accepted.] — A 

purchaser of real estate, at a sale 
under a decree, will not be ordered to 
pay his purchase -money Into ct. until 
the title has been accepted or approy^ 
of. — Crooks v. Street (1858), 1 Ch. 
Ch. 95.— CAN. 

g. .] — On a sale under a 


deeroc‘, the purchaser, except under 
Hi)eeial eirciimstanceh, will not bo com- 
p(dled to pay his pui chase -money into 
ct. until he has accepted or approved 
of the title or the mast it has reported 
that the vendor can make a good 
title.- McDermii) V. McDermid (1879), 
8 1*. R. 28.— CAN. 

h. After confirmation of sale 

hut before in/juiry into title .] — Where 
a sale has taken place under a deerer, 
& has been conilrmed, an order will lx? 
made for the purchaser to pay the 
balance of his purchase-money into 
ct., though no Inquiry has been made 
os to the title . — Re Stewart, Si’ewart 
V. Stewart (1859), 1 Ch. Ch. 243. - 
CAN. 

k. Right to withhold payment 
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Sect. 4. — Purchase-money — Payment into court. 

Sects. 5, 6 & 7.] 

Bevan (182:^), ] Coop. temp. Cott. 381 ; 1 
1.. J. O. S. Ch. 159 ; 47 E. R. 907. 

441. Conveyance executed.] — Where 

a sale lakes place under a decree & the purchase- 
money is paid into ct., & the purchaser discovering 
an incumorance does not prosecute a requisition 
made in consequence, but executes the conveyance, 
lie can stand in no better position than an or^nary 
imrchaser, 6c cannot interfere with the distribution 
of the proceeds. — Miller v. Pridden (1856), 26 
L. .T. Ch. 183 ; 28 L. T. O. S. 244 ; 3 Jur. N. S. 
78 ; 5 W. R. 171. 

442. Division of purchase-money— Part of pro- 
perty unsold.] — purchaser entitled to title deeds 
having paid his purchase-money into ct., the ct. 
will not order the money to be divided, & the 
deeds to remain in the hands of the master until 
the completion of the sale of anotlier lot. — Hobson 
V. Neale (1830), Taml. 446 ; 48 E. R. 177. 

443. Sub-sale at proflt — Before original purchase 
confirmed — Additional purchase-money payable 
into court.] — A i)urchaser in this ct. having resold 
with a profit before liis purchase was confirmed, 
the person to whom ho has sold is to be considered 
as a substantial purchaser, & iriust pay the 
additiopal purchase-money into ct. for the benefit 
of the parties to the suit. — Hodder v. Ruffin 
(1830), Taml. 341 ; 48 E. R. 135. 

.4nvniatio7i, : -Retd. Dowell v. Tuftaoll (1855), 1 K. & K. 

32 J. 

See No. 452, post. 

444. Value of estate increased before possession 
— Purchase-money increased.] — Whore a purchaser 
lias an advantage by the dropping in of lives, the 
ct. will direct an incpiiry what interest was proper 
to be paid by him on that account. — D avy v. 
Barber (1743), 2 Atk. 489 ; 26 E. R. 695, L. C. 

445. Amount payable by purchasers in posses- 
sion — Where Incumbrances on property — & claims 
for improvements.] — Hliere property was sold 
under an ord(»r of the ct., in which pltf. was 
interested to the extent of one-eighth part, & three 
of d(*fts., wJio were interested in the other shares, & 
were in possession of ilu' property, became the 
purchasers of part of tlie property, they were 
required to pay tJie whole amount of their 
pui‘chasi'-mont‘y into ct., notwithstanding there 
were incumbrances upon tlie property, & the 
purchasers claimed to be (*ntitled to allowances 
for improvemt'nts.- Bulmek v. Allison (1845), 
15 L. J. Ch. H ; 6 L. T. O. 8. 145, L. 0. 

446. Purchaser kept out of possession — Deduc- 
tions allowed from purchase-money.] — A purchaser 
of real estate upon a sale by the ct. was kept out 
of possession for a year tluough the opposition of 
pltf. in the cause, who was himself in occupation 
of the estate ; Sc was ultimately lot into possession 
by virtue of a writ of assistance issued by the ct. : 


— Held : the purchaser was entitled to' have paid 
to him out of the purchase-money in ct. sums in 
respect of the following items : (a) the costs of 
obtaining the orders imder which he succeeded in 
getting possession ; (6) an occupation rent for 

the time during which ho was kept out of posses- 
sion ; (c) compensation for deterioration of the 
property during the same period ; (d) arrears of 
tithes which he had been compelled to pay. — 
Thomas v. Buxton (1869), li. R. 8 Eq. 120 ; 38 
L. J. Ch. 709. 

Duty on purchase-money — Sale of settled estates.] 

—See Estate & Other Death Duties, Vol. XXI., 
p. 114, No. 860. 


Sect. 5.— WHEN SALE COMPLETE. 

447. On payment of purchase-money — Where 
title objected to.] — Purchaser under a decree con- 
sidered only as owner of tlie estate from the time 
he i^ays in his purchase-money ; Sc not from the 
confirmation of the report by which he is declared 
the best purchaser, lie having taken objections 
to the title. — M ackrell v. Hunt (1749), 2 Madd. 
34, n. ; 56 E. R. 217, L. C. 

Annotation: — Mentd. Boyso v. Rossborough (1S54), 3 De 

G. M. & G. 817. 

448. .] — Purchaser under a decree of the 

ct. is not entitled, upon an affidavit that he has 
had his money lying ready for some time, to be 
let into possession of estate, Sc receipt of rents for 
all such time so passed. — Barker v. Harper 
(1806), Coop. G. 32 ; 35 E. R. 467, L. C. 

449. On approval of title.] — Wilden v. 
Andrews, No. 1451, post. 

450. On confirmation of report — As to best 
purchaser.] — Motion, that a person reported best 
purchaser should complete his purchase by a 
certain day, refused ; the report not being abso- 
lutely confirmed, — Anon. (1794), 2 Ves. 335 ; 30 
E. R. 660, L. C. 

Annotation : — ^Refd. Re Clayton, Smith v. Clayton, [1920] 

1 Oh. 257. 

451. .] — A purchase before the master 

is not complete before confirmation of the report. 
Therefore a loss by fire after the report, but before 
confirmation, falls upon the vendor ; & the cir- 
cumstance, that the sale had been delayed by the 
purchaser having opened the biddings, was not 
attended to. — Ex p. Minor (1805), 11 A^es. 559 ; 
32 E. R. 1205, L. C. 

Annotaticms : — Apld. Twigg v. FUield (1807), 13 Ves. 517. 

Refd. Anson v. Towgood (1820), 1 Jac. & W. 637 ; Milllcan 

V. Vanderplank (1853), 11 Hare, 130 ; Re Clayton, Smith v. 

Clayton, [1920] 1 Ch. 257. 

452. On grant of certificate of purchase — ^Eight 
days from signature.] — After a certificate of pur- 
chase under a sale by the ct. has become binding 
by the lapse of eight days since the sig^ture 
thereof by the judge, the purchaser is considered 
to be so far the absolute owner that he may sell 


until objection to title disposed of.] — 
A iinrehaser under the decree of this 
ct. Is not entitled to have his objec- 
tions to the title disposed of before ho 
brings in the whole of the pnrohose- 
inonoy, 6c has the sale absolutely oon- 
flrmed. — N ewman v. Fitzgerald 
(1844), 6 I. E(i. R. 258.— IR. 

l. By promissory note — Liability 

for interest .] — Anon, (1845), 8 I. Eq. R. 
J58.— IR. 

m. Liability of purcfiaser for interest 
from time of purctiase — Interest stipu- 
lated for — Though delay not due to pur- 
chaser .] — A purchaser at a sole under 
order of the ct. was held liable for 
Interest from the time of his pur- 
chase, although delay had taken pl€toe 
in perfecting the title lor wbion he 


was in no way responsible, such delay, 
however, not being caused bv any 
fault of the vendors, the oondltions of 
sale stipulating for the payment of 
Interest from the day of sole . — Re 
Thompson, Biggar v. Dickson (1868), 
2 Ch. Ch. 196.— CAN. 

n. Investment of purchase-money — 
At risk of purchaser — Unless order for 
investment on notice to all parties .) — 
Purchase -money invested under an 
order of the ot., obtained by the pur- 
chaser without noUco to all partlos. is 
at the risk of the purchaser — but the 
Investment is mode at the risk of the 
estate If the order for Investment is 
made on a motion, of which all parties 
had notice. — ^M*C ann v. Fobbbs (1817), 
1 Hog, 18.— IR. 


PART III. SECT. 5. 

o. On confirnuxtion of sale.] — Stevens 
V. UILERICH (1911), 17 W. L. K. 568 ; 
4 Sask. L. R. 170.~-CAN. 

p. -.] — ^Whoro a life estate was 
sold mvder a decree, & the tenant for 
life died subsequently to the lodgment 
of the one-fourth of the purchase- 
money, & the obtaining of the rule 
nisi, but prior to the confirmation of 
the sale : — Held : the contract was 
not complete, imtil the sale was con- 
firmed by the order of the ct.. Sc the 
purchaser was not bound to complete 
his purchase. — ^Vincent v. Going 
( 1841), 8 Dr. & War. 75 ; 3 1. Eq. R. 
480,— IR. 
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at an advanced price for his own benefit. — 
Pewell V. Tttpfnell (1865), 1 K. & J. 324 ; 69 
E. R. 482. 


Sect. 6.— CONVEYANCE ON SALE. 

See B. S. 0., Ord. 51, r. 3. 

The conveyance generally.]— >S'ee Part IX., post. 

453. Form of conveyance — Order of Judge — 
Right to appeal.] — One of the conditions of sale of 
certain freehold property sold under the direction 
of the ct. provided that the conveyances of the 
respective lots should contain proper reservations 
& provisions & covenants by the purchasers for 
the purpose of securing the liabilities & rights 
under certain reservations & stipulations as to the 
property mentioned in the particulars of sale, the 
form of such reservations, provisions, & covenants, 
in case of dispute, to be settled by the judge. 

A dispute arose between the vendor & a pur- 
chaser as to the form of the covenant, & the judge 
settled the covenant, adding a proviso that if the 
purchaser assigned the property purchased, & the 
assignee entered into a similar covenant, the 
purchaser should be freed from any further 
liability: — Held: (1) the order of the judge 
settling the form of the conveyance was subject 
to appeal ; (2) the vendor was entitled to an 

unqualified covenant, & the proviso must be 
struck out. — Pollock v. Babbits (1882), 21 Ch. 1). 
400 ; 47 L. T. 037 ; 81 W. R. 150, O. A. 

454. Concurrence of incumbrancer — Where 
prior concurrence in conditions of sale.] — Deft., 
who is an incumbrancer on an estate sold under 
the decree of the ct., who has concurred in 
settling conditions of sale, describing such estate 
as to be sold free from incumbrances, will be 
ordered to concur in carrying the sale into effect, 
& to execute the conveyance of the estate to the 
purchaser free from his incumbrance. — Tomlin 

V. Hatfield (1839), 9 L. J. Ch. 119. 

455. Concurrence of cestuis que trust — Whether 
necessary.] — Testator devised all his real & per- 
sonal estate to trustees upon trust after the death 
of his wife absolutely to sell the whole of liis pro- 
lierty in such manner as they should think fit & 
to pay one-fourteenth part of the proceeds to 
each of his fourteen cMldren at twenty-one or 
marriage with further provisions under which liis 
(laughters’ shares were settled on them for life 
with remainders over. A suit having been in- 
stituted for the administration of the estate & the 
wife being dead an order was made in the suit for 
sale of part of the estate by the trustees : — Held : 
the concurrence of the children constituting the 
tenant for life under Settled Land Act, 1882 
(c. 38), was not necessary upon the sale by the 
trustees ; but even if such concurrence wotdd be 
necessary the order of the ct. was sufficient to 
enable the trustees to sell without joining the 
fourteen children or any of them in the conveyance 
to the purchaser. — Taylor v. Poncia (1884), 25 
Oh. D. 646 ; 63 L. J. Ch. 409 ; 60 L. T. 20 ; 32 

W. R. 336. 

Annotation : — ^Refd. Re Harding’s Estate, [1891] 1 Ch. 60. 


466. Death of confirmed purchaser — Conveyance 
to devisee.] — ^Where a confirmed purchaser of 
premises under a decree of the ct., died before any 
conveyance had been made to him, having in the 
meantime devised his interest therein to trustees, 
the ct. ordered that a conveyance should bo made' 
to them, without the consent of testator’s heir-at- 
law, he being an infant.— R. v. Gregory (1817), 

4 Price, 380 ; 146 E. R. 497. 

457. Sub-sale before conveyance — Conveyance 
to sub-purchaser.] — Ijands having been purchased 
at a sale by auction under an extent, <fe the j)iir- 
chaser having resold them for a less sum than 1 hat 
which ho had contracted to give, the ct., with tii(‘ 
consent of the A.-G., made an ordc'r that the naim* 
of the second purchaser should be substitutt‘d in 
the contract, & that the conveyances should be 
made to him, the original consideration b(4ng 
expressed in the deed. — R. v. Rawijngs, h'jr p. 
Hand (1835), 2 Or. M. & R. 471 ; 4 Howl. 407 ; 

5 Tyv. 895 ; 4 L. .1. Ex. 295 ; 1.50 E. R. 203. 

458. Insertion of covenants — Settlement by con- 
veyancing counsel.] — Conveyances made iindcT n 
decree of this ct. are to bo settled by tlie like rule 
as men of judgment among conveyancers wouUl 
direct. — Loyd v. Griffith (1745), 3 Atk. 2()l ; 2(> 
E. R. 954, L. O. 

Annotation : — Refd. Cottrell v. Cottrell (1800), OT) L. J. Ch. 

400. 

459. .] — Axiplication to liavc* a dis- 

cussion heard before the ct., as to wheth(‘r a par- 
ticular covenant should or should not b(» iiLserted 
in a deed of conveyance made in pursuance' of ;i 
decree, refused on the ground that the convey- 
ancing counsel were the proper functionari(*s whose 
duty it was to decide such questions. — Plttmbe v, 
Plumbe, Yates v. I*lumbe (1854), 22 L. T. O. S. 
270 ; 2 W. R. 242. 

460. For title — By beneficiaries under 

trust for sale.] — Testator d(' vised real estatii ui)on 
trust for sale, & to divide' the proceeds among his 
children equally. A sale of such rc'al ('state' having 
been made under a decree of th(i ct., not for the 
payment of testator’s debts, but for the division 
of the proceeds among the i)arties b(‘n(‘ficially 
entitled thereto : — Held : tlm purchaser was not^ 
entitled to cove'nants for tith' from those^ parties. — 
Cottrell v. Cottrell (]S()()), L. R. 2 E(i. 330 ; 
35 J.. .T. Ch. 466 ; 14 L. T. 220 ; 12 .lur. N. S. 
285 ; 14 W. R. .572. 

461 . Settled by judge — Modification of 

form on appeal.]— P ollock v. Rabbits, No. 453, 
ante. 


Sect. 7.— DEFAULT OF PURCHASER. 

462. Completion of purchase enforced.] — Oik' 
reported the highest bidder com])olled to coiu- 
plete his purchase. — Cunningham v. Williams 
(1793), 2 Anst. 344 ; 145 E. R. 897. 

463. Non-payment of purchase-money — Resale 
ordered— Liability for deficiency & costs.] — A 
resale of property, sold under a dc'creo, ordered, 
in case the pm'chaser did not pay his money into 
ct. within a given time ; & the purchascir ordered, 


PART III. SECT. 6. 

, q. Whete legal estate outstanding .] — 
Heal V. Harper (1851), 2 Gr. 695.— 

CAN# 

r. Parties — Mortgagor.] — A mtgor. or 
nls heirs are not proper parties to a 
tjonveyance of the estate to a purchaser 
Rt a sale under the decree of tho ct. — 
t?. Steele (1859), 1 Ch. Ch. 94.— 

CAN. 

t. Right of new deed on proof of 


rnaterial error,] — Re United Presby- 
TORiAN Congregation of London 
(1873), 6 P. R. 129.— CAN. 

a. Appointment of person to eon- 
vej/.l — Where tho ct. orders a sale of 
land, & a poi*son entitled, being a 
party to th(5 proceedings, refuses to 
execute the deed, the person having 
carriage of the proceedings, 8c not the 
purchaser, is the proper person to take 
out a firutnmons to hare a person 
appointed to convey under Trustee 


Act, 1893, B. 33. — Moorhead v. 
Kirkwood, [1919] 1 I. R. 225.— IR. 


PART III. SECT. 7. 

b. Non-payment of purchuse-moiieu 
— Determination of agreement hy court 
— Jurisdiction of court to rexypen,] —In 
an action by a vendor for default in 
payment imder an agreement of sale 
of land, when tho time fixed by the ct. 
for pa^^ent has expired & an order 
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Sect, 7 . — Default of purchaser. Sect. 8 : Suh-secis, 
1 d:2, A. B. Sect. 9 ; Suh-seH. 3 .] 

in that case, to make good the deficiency <fc to pay 
Ihe costs of all the proceedings. — Oray v. (Iray 
(1811), 1 Beav. 109 ; 48 E. 1?. Olfi, L. C. 

464 . j been allowed 

by the ct. to become the purchaser of estates sold 
under the direction of the ct. A. made default in 
payment of his purchase-money, & a resale was 
ordered, with the usual direction that A. should 
make good any deficiency, & pay the costs of the 
resale. The order also directed that A. should be 
discharged from his purchase : — Held : the latter 
part of the order was incorrect, & it was, conse- 
quently, discharged. — Harding v. Harding 
(1839), 4 My. & Cr. 514 ; 9 K J. Ch. 124 ; 3 Jur. 
1164 ; 41 E. n. 108, JL. C. 

465. Extension of time to purchaser.] 

— A purchaser under the ct. of a reversionary 
interest having made default in completing, a r(‘salf' 
was ordered, <fc the purchaser was to make good 
any deficiency. Before such resale, it was dis- 
covered tliat the reversionary interest had pre- 
viously fallen into possession, tlie ct. gave the 
purchaser four days to complete his purchase. — 
Robertson v. Skelton (18,50), 13 Beav. 91 ; 19 
L. J. Ch. 561 ; 15 L. T. O. S. 4,52 ; 51 E. R. 36. 

466. Liability to committal.] — A pur- 

chaser may be committed for disobeying an Order 
to pay in his money. — T^ansdown v. Eu^erton 
(1808), 14 Ves. 512 ; 33 E. B. 617, L. i\ 

467. Purchaser not discharged.]— Hard- 

ing V. Harding, No. 464, ante. 

468. Delay In payment of purchase-money — 
Interest payable — Where agreement for Interest.] — 
One of the conditions at an attempted sale by 
auction under a decree provided that the purchase 
should be completed on a day named, & that, if 
from any cause whatever the purchase-money 
should not then be paid, interest should be paid 
from that date. The purchase was by private 
contract, subject to the conditions of sale, A also 
subject to the pimchase being approved by the ct. 
The purchase-money was a fund in ct., A after a 
long delay the conveyancing counsel approved of 
the title for the purchasers ; — Held ; neither party 
being to blame for the delay, the purchasers could 
not be relieved from their obligation to 
pay interest. — Re Newcastt.e & Darlington 
Junction By. Co.’s Act, Re York, Newcastle 
& Berwick By. Co.’s Act, 1847, Ex p. Durham 
(Dean & Chapter), Tew art v. Lawson, Tewart 
V. Tewart (1856), 3 Sm. & G. 307; 2 Jur. N. S. 
345 ; 65 E. R. 671 ; sub nom. Re York, New- 
castle & Berwick By. Co.’s Act, Ex p. Durham 
(Dean & Chapter), Tewart v. Lawson, Tewart 
V. Tewart, 4 W. B. 419. 


Sect. 8.— SETTING ASIDE SALE. 

Sub-sect. 1. — Tn General. 

469. Who may apply — Bidder not party to 
cause.] — Hughes v. Lipscombe, No. 490, post. 


470. Bidder not Interested in estate.] — 

Hughes v. Lipscombe, No. 490, post. 

471. Right of purchaser to out of pocket 
expenses.] — Prideaux v. Prideaux, No. 478, post. 

472. Order for resale — Estate to be put up at 
price paid — Together with sum paid for improve- 
ments.] — If an assignee purchase part of the 
bkpt.’s estate, & improve, the estate must be 
resold, & put up at the price given by the assignee, 
adding the sum laid out in improvements. — Re 
Johnston, Ex p. Hewit (1835), 2 Mont. & A. 
477, Ct. of B. 

473. .] — SiDNY V. Banger, No. 487, 

post. 

474. On sub-sale by purchaser — For in- 

creased sum — Sale by court not realising sub-sale 
price.] — IIoLROYD v. Wyatt, No. 482, post. 

475. Purchaser not highest bidder — Whether 
highest bidder entitled to be declared purchaser.] — 
Hughes v. Lipscombe, No. 490, post. 


Sub-sect. 2. — Grounds for. 

A. Objection to Transaction. 

476. Undervalue — Court without notice of sale 
& purchasers.] — Kennedy v. Vanlore (Lady) 
(1633), 1 Bep. Ch. 70 ; 21 E. B. 510. 

477. Notice of Us pendens to set aside 

sale.] — Kennedy v. Vanlore (Lady) (1633), 1 
Rep. Ch. 70 ; 21 E. B. 510. 

478. ,] — An estate being sold before a 

master when the purposes of the decree did not 
require it ; the sale shall be set aside, although 
the reports of the several purchasers were con- 
firmed ; but the purchasers must be fully re- 
imbursed ail their expenses out of }>ocket. Qu. : 
whether inadequacy of price alone is a sufTicient 
ground to set aside such a purchaser ?— IhiiDEAUX 
V. Prideaux (1783), 1 Bro. C. C. 287 ; 1 Cox, 
Eq. Cas. 34 ; cited in 2 Ves. at p. 53 ; 28 E. B. 
1133. 

Jnnf>Uih(m : — Befd. Watson v. Bircli (1793), 4 Bro. C. C. 

172. 

479. Sale unnecessary.] — Prideaux v. Pri- 
deaux, No. 478, ante. 

480. Sale subject to charges not warranted by 
decree.] — ^A person purchasing lands under a 
decree is bound to see that the directions of the 
decree are observed. 

J^ands in strict settlement, with a power to 
grant leases, being subject to prior incumbrances, 
arc, by a decree in a suit instituted by the incum- 
brancers, directed to be sold subject to the charges 
prior to the deed of settlement. Pending the 
suit, the tenant for life under the settlement 
grants leases not authorised by the power, & raises 
money upon annuities for his life, which he charges 
upon ihe lands, & they are sold subject to those 
charges : — Held : on a suit by the remainderman 
in tail, the sale, subject to charges not warranted 
by the decree, was void. — Colclough v. Sterum 
(1821), 3 Bli. 181 ; 4 E. B. 672, H. L. 

481. Collusion between purchaser & trustee for 
sale.] — ^BAHjav v. Watkins (1826), 0 Bli. N. S. 
275 ; 5 E. R. 597, H. L. 


hoH boon made detormlninpr tho agroe- 
meut & foroolosliijc the rlflrht-e of those 
clalmJngr under or through it, there Is no 
jurlediotlon In tho ct. to reopen the 
matter & allow redemption. — B est v. 
Dussessoyk, [1920] 2 W, W. R. 275 ; 
62 D. L. 11. 219 ; 30 Man. L. R. 270.— 
CAN. 

PART III. SECT. 8, SUB-SECT. 1. 

0 . Wfio may apply — Persons interested 
— Sentimental interest insufficient .] — 


Shaw v. Taokaberry (1913), 24 

O. W. K. 630; 4 O. W. N. 1369; 
15 D. L. It. 475.— CAN. 

d. Purchaser not highest bidder.] — 
Bioas V. Rowe (1837), Sau. & 8c. 
152. IR. 

e. Right of parties to s^tit to object 
to confirmation of sale — Where person 
having conduct of sale the highest bidder.] 
— Where the person having the conduct 
of a sale under a decree of the ct. Is the 
highest bidder, & applies to bo con* 


finned as the purchaser, the applica- 
tion will not be granted If any of the 
parties in tho suit object. — C ^wfobd 
r. Boyd (1875), 6 P. R. 278.— CAN. 

f. Loss of right by delay — Appli- 
cation after conveyance.] — Power v. 
Reeves (1864), 10 H. L. Cas. 645 ; 11 
K. R. 1176.- IR. 

PART III. SECT. 8. SUB-SECT. 2.— A. 

g. Irregularities in sale.] — The rule 
of the ct. is, that a purchaser at a 
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482. Sub>sale by purchaser at profit.] — If, at a 

sale by auction under the order of the ct., a pur- 
chaser sell his purchase for an additional sum 
beyond his purchase-money, the ct. will order 
the property to be resold ; &, sembUy if upon 
such resale the property does not produce the 
improved price agreed to be given by the sub- 
purchaser, he will be responsible to the ct. for the 
difference. — ^Houioyd v, Wyatt (1845), 2 Coll. 
327 ; 6 L. T. O. S. 216 ; 9 Jur. 1072 ; 63 E. K. 755. 

483. .] — The application of the sub-pur- 

chaser to be substituted as the purchaser from the 
ct., neither the original purchaser nor the vendors 
consenting, was refused & a resale ordered . — Re 
Goodwin’s Estate (1862), 1 New Rep. 46; 32 
L. J. Ch. 70 ; svb nom. Be Goodwin’s Settled 
Estates, Ex p. Legakd, 7 L. T. 310 ; 8 Jur. 
N. S. 1173. 

484. Misdescription — Effect of delay.] — suit 
was originally instituted by pltf. on behalf of him- 
self A other creditors, in which a sale of certain 
lands, etc. was ordered for their benefit, & con- 
ditions of sale settled by the master, one of which 
was, that if there should appear any error or 
mistake in the description of the premises, or any 
other mistake or error whatsoever, respecting the 
premises or any part thereof, such mistake or 
error should not annul the sale, but a compensa- 
tion or equivalent be given or taken, as the case 
might require ; such compensation or equivalent 
to be determined by the master, in case the parties 
could not agree, etc. One of the lots was not 
sold at the sale, but afterwards by private con- 
tract, subject to the same conditions, to A. It 
was described as containing 14 acres, which were 
proved to be customary acres, or 27 statute acres. 
The sale was approved by the master & confirmed 
by the ct. Four years afterwards, a creditor 
presented his petition, praying for a reference to 
the master to ascertain A report what amount of 
compensation beyond the amount of the purchase- 
money agreed to be given, should be allowed for 
the excess in the quantity of land comprised 
in the lot pui’chased, or that the order might be 
discharged, A the premises put up for sale again : 
— Ilcld : petitioner came too late, in petitioning 
four years after discovery. — Price v. North 
(1837), 2 y. A 0. Ex. 620 ; 7 L. J. Ex. Eq. 9 ; 
160 E. K. 544. 

Armofation : — ^Refd. Durham v. Legard (1865), 34 Bcav. Oil. 

485. Misrepresentation,] — In sales under the 
direction of the ct. it is incumbent on the ct. to 
be scrupulous in the extreme to see that no taint 
or touch of fraud or deceit or misrepresentation 
is found in the conduct of its ministers. Sale by 
auction held under the direction of the ct. set 
aside at the instance of the purchaser on the 
gi'ound of misrepresentation as to the subject- 
matter of the sale. — Mahomed Kala Mea v, 
liAiiPERiNK (1908), 25 T. L. R. 180, P. C. 


R. Objection to Purchaser, 

486. Purchase by party — Whether leave of 
court necessary.] — B., one of several defts., having 
purchased an estate sold under the decree, for 
£810, without having obtained leave to bid ; 
another deft, moved that the estate might bo 
again put up to sale at £810, A if it should fetch 
more, that the sale to B. might be set aside, A 
that he might pay the expenses of the resale A 
the costs of the motion. The ct. refused the 
application, but without costs. — Elworthy v. 
Billing (1841), 10 Sim. 98; 10 L. J. Ch. 176; 
59 E. R. 549. 

487. Purchase by person having conduct of 
sale — Under assumed name.] — ^A paity to a suit, 
who was also a solr., A had the conduct of a sale 
decreed by the ct., purchased at the sale under 
a feigned name. The ct., after the purchase had 
been confirmed, ordered the estate to be again 
offered for sale at the price at which the party 
had purchased it. A, if there should be no higher 
bidder, the party to be held to his purchase. — 
SiDNY V, Ranger (1841), 12 Sim. 118 ; 59 E. P. 
1076. 

488. Purchase by son of owner of property.] — 

Cauty V, Holditch (1844), 3 E. T. O. S. 409, 

L. C. 

489. Purchaser without means of completing 
purchase.] — Cauty v. IIolditcii (1844), 3 L. T. 
O. S. 409, L. C. 

490. Purchaser not highest bidder.] — A bidder 
at a sale under the decree of the ct., who is not a 
party to the cause or interested in the estate 
which is the subject of the sale, has no right to 
apply to the ct. to set aside a sale to another 
bidder, on the ground of irregularity in that the 
latter, although reported the i)urchaser, was not, 
in fact, the highest bidder. Qu. : whether he 
may apply to bo declared the purcJiaser in the 
place of the bidder reported to be the best pur- 
chaser. — Hughes v. Lipscojmbe (1846), 6 Hare, 
142 ; 67 E. R. 1115. 

Purchase by assignee in bankruptcy.] — See 
Bankruptcy, Vol. IV., p. 221, Nos. 2069-2073. 


Sect. 9.— DISCHARGE OF PURCHASER. 

Sub-sect. 1. — In General. 

491. Necessity for special application.] — The 
ct. will not, upon the allowance of an exception 
to a report in favour of the title, direct a discharge 
of the purchaser on payment of his costs. There 
must be some special application for the purpose. 
— Hide v. Hide (1825), 1 Coop. temp. Cott. 379 ; 
47 E. R. 906. 

492. When granted — Purchaser solicitor in 
cause.] — The ct. refused to discharge the solr. 
in the cause from a purchase before the master 


bale under the decree is not bound by 
any irregularity in the prooeedings 
M) as to cause him t o lose the benefit of 
his purchase. — Dickey v. Heron 
(1863), 1 Ch. Ch. IdO.—CAN. 

, h' .] — Where an irregularity 

nad occurred in advertising, but no 
nuury had thereby accrued, & a fair 
price had been obtained, the ot. con- 
the sale. — Cayley v. Colbert 
(1869), iJ Ch. Ch. 455.— CAN. 


k* .] — Although a decree for 

sale should direct the same to take 
place with the approbation of the 
master, the omission of such direction 
^ no ground for moving to set aside 
tno sale under the decree where the 
^me really took place with such appro- 
bation, even in a cose where ini^ta 


J. — ^VOL. XL. 


are interested. — Ricker v. Ricker 
(1880), 27 Gr. 576.— CAN. 

l. .] — Whitney v. Burn (Alta.) 

(1910), 16 W. L. K. 392.— CAN. 

m. .] — Gajbajmati Tkorain v, 

Akbar Husain (1906), 1. L. U. 29 All. 
196 ; L. It. 34 ; Ind. App. 37.— IND. 

n. Interest sold not defined.] -Firz- 
GIBBON V. Duggan (1865), 11 Gr. 188. 
—CAN. 


o. Bidders dcierred from bidding — 
Testator* s son bidding for another .] — 
Rodgers v. Rodgers (1867), 13 Gr. 
143.— CAN. 


p. Decree authorising sale of de- 
fendant’s ijUerest—Sale of whole estate 
— Refusal to confirm.]— B utler v. 
Forbes (1906), 4 W. L. R. 579.— CAN. 


a. Upset price firexl tno low.] — Fox r. 
Hunter (1909), 12 VV. L, R. 87. — CAN. 


PART III. SECT. 8, SUB-SECT. 2.— B. 

r. Next friend or ]jlaintiff.] — Uenibon 
V. DEaNTSon (1872), 1 Ch. Ch. 37. — CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

t. IVhen granted — Purchaser becom- 
ing insolvent.] — Where a purchaser 
imder a decree of the ct. becomes 
insolvent, & unable to complete the 
purchase, ho >vlll be discharged from 
It. — Re Heely U858), 1 Ch. Ch. 54. — 
CAN. 

a. Misrepreseniatiem.] — Vio- 

NOLLES V. Bowen (1847), 12 1. Eq. 11. 

194.— IR. 
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Sect. 9. — Discharf/c of purchaser: Sub-sects. 1 db 2, 
A. 6c B.] 

with the view of preventing ^ sale at an under- 
value. — Nelthorpb V. Pennyman (1808), 14 Vcs. 
517 ; 33 E. K. G19, L, C. 

493 , Substitution of true purchaser for 

agent.] — Pabamore v. Greenslade (1848), 11 
L. T. O. S. 101. 

Irregularity in decree.] — See Sub-sect. 2, 

A., post. 

Defect in title.] — See Sub-sect. 2, B., post. 

494. Service of petition — Who must be served.] 

— Defts. in a cause, where there has been a sale 
under a decree, ought to be served with the 
petition of a purchaser to be discharged from his 
pxirchase. 

In Sept. 1848, a purchaser bought under a decree, 
&> by his requisitions on the title required a receipt 
to bo given by a trustee having power to give 
receipts, but who was by mistake stated in the 
pleadings to have disclaimed, k, was not a party 
to the cause. Afterwards the purchaser required 
that the trustee should be brought before the ct. 
by supplemental bill. In the course of the dis- 
cussions on these subjects it was objected by the 
purchas(‘r that an additional cestui que trust ought 
to have been brought before the ct. Pltf. acceded 
to this, <fe promised that the defects complained 
of should be supplied & remedied by a proper 
supplemental suit, & petition of rehearing, in 
wfich, as all parties were amicable, a decree 
might be obtained in three weeks. This took place 
in Mar. 1849. The purchaser, in answer to the 
roposal, declined waiting any longer, & demanded 
ack his deposit k costs. He then presented a 
petition to be dischai^ed from his purc'haso ; but, 
before the petition came on to be heard, the 
defects in the suit had been supplied : — Held : 
not a case for discharging the purchaser. — Sher- 
wood V, Beveridge, Thrupp v. Beveridge (1849), 
3 De G. k 8m. 425 ; 13 L. T. O. S. 3C1 ; 13 Jur. 
1042 ; C4 E, 11. 545, 

495. Necessity for affidavit by purchaser — ^That 
property not resold at profit.] — The ct. will not 
discharge a purchaser k substitute another even 
upon paying in the money without an affidavit, 
but there is no under bargain. — Bigby v. Macna- 
MARA (1801), 6 Ves. 615 ; 31 E. 11. 1172, L, O. 

496. Effect of discharge — Decree subsequently 
perfected — Contract not revived.] — Coster v . 
Turnor, No. 511, post. 

497. Condition precedent to resale.] — 

In sales before the master, notwithstanding the 
conliimation of a report against the title, there 
must bo an order discharging the purchaser before 
the ct. will give effect to a resale. — Williams v. 
Wage (1838), Coop. Pr. Cas. 42 ; 47 E. R. 391. 

498. Right to interest on deposit — Not- 

withstanding conditions of sale.]— A sale in 
chambers under a decree in a partition suit having 
been declared invalid on the ground that the sale 
took place before the certificate in answer to the 
inquiries du*ected by the decree was made : — 
Held : the vendors could not avail themselves of 
a condition enabling them if unwilling, or unable 
for any reasonable cause to remove or comply 
with any objection or requisition by a purchaser, 
to rescind on payment of the deposit without 
interest & without costs on either side ; & the 
discharged purchaser was entitled to the stock 
arising from his depopt, which had been paid 
into ct. & invested with the dividends thereon, 
or the actual amount of deposit & the produce, 
with costs, charges, & expenses. — ^Powell v, 
Powell (1875), L. R. 19 Eq. 422 ; 44 L. J. (1l 


311 ; sub nom. Powell v. Powell, Ex p. Bevan, 
32 L. T. 148 ; 23 W. R. 482. 

Annotaiiems: — FoUd. HolUwell v. Seaoombe, [1906] I Ch. 
426; Re Tbomae, Bartloy v. Thomas (1911), 105 L. T. 
50. 

499. .] — Be Thomas, Bartley v. 

Thomas, as reported in, [1911] 2 Ch. 389 ; 105 
L. T. 59. 


Sub-sect. 2. — ^When Granted. 

A. Irregularity in Decree. 

Sec, now, Law of Property Act, 1925 (c. 20), 
s. 204. 

500. Right to discharge — General nUe.] — A 

purchaser under a decree is not to bo relieved 
from his purchase, merely because there are 
irregularities in the decree, where there is no want 
of jurisdiction or parties. 

Real estate was devised to & vested in trustees, 
in trust for certain persons, amongst whom were 
an infant &; persons not in esse. In a suit for 
carrying the trusts into execution, the debts & 
legacies were paid out of the personal estate, 
before any provision was made for payment of 
the costs of suit. While there was personal estate 
remaining, k before the facts had been so ascer- 
tained as to make a sale of the real estate proper, 
a decree was made for the sale of the real estate 
for payment of the costs: — Held: althou^ the 
decree was not such as would have been pro- 
nounced, on due consideration, k would have been 
varied upon a rehearing, yet a purchaser imdcr it 
was not entitled to be discharged from his pur- 
chase, on the ground of irregularity, tiiere being 
no want of jurisdiction or parties. — Baker v, 
SOWTER (1847), 10 Beav. 343 ; 16 L. J. Ch. 333 ; 
9 L. T. O. S. 530 ; 50 E. R. 014. 

501. Decree obtained by fraud.] — Very 

doubtful whether a purchaser for valuable con- 
sideration under a decree of ct. fraudulently 
obtained, though ignorant of the fraud, can 
protect himself, when the fraud appears on the 
face of the proceedings. — Gore v. Stacpoole, 
Stacpoolb V. Gore (1813), 1 Dow, 18 ; 3 E, R. 
607, H. L. 

502. Proceedings for rectification pending.] 

— ^Purchaser of estates sold under a decree, dis- 
charged, on motion, from his purchase, upon 
error in the decree being shown though the parties 
are proceeding to rectify it. Qu, : whether ho 
is entitled to his costs. — Lechmere v. Brasibr 
(1821), 2 Jftc. & W. 287 ; 37 E. R. 637, L. O. 

Annoiations : — Gonsd. Graham v. Whltmarsh (1823), 2 L. J. 

O. S. Ch. 42. Distd. Coster v. Tumor (1830), 1 Rubs. &: M. 

311 ; Sherwood v. Beveridge, Thrupp v. Beveridge 

(1849), 3 De G. & Sm. 425. Refd. Chamberlain v, Lee 

(1840), 10 Sim. 444 ; Whitfield v. Leqiieutre (1849), 3 

Do G. & Sm. 464. Mentd. Hood v, Pimm (1831), 4 Stm. 

101 ; Sedgwick v. CovordaJe (1834), 3 L. J. ck. 140 : 

Stanton v. Hatfield (1836), 1 Keen, 358 ; Hughes v. 

Eados (1842), 11 L. J. Ch. 297 ; Lancashire v. Lancashire 

(1846), 15 L. J. Ch. 293. 

503. .] — Sherwood v. Beveridge, 

Thrupp v. Beveridge, No. 494, ante, 

604. Want of Jurisdiction.] — A trader 

who had freehold, copyhold, & personal estate 
died in Sept. 1832, leaving an infant heir. His 
estate was insufficient to pay his debts k charges. 
His partners, however, by deed, took upon them- 
selves to pay all the debts, & secured the principal 
part of his property for Ids family. A suit was 
instituted for carrying the deed into execution, 
& the master found that it woffid be for the benefit 
of the infant heir, that the real estate should be 
sold, k applied in the maimer mentioned in the 
deed. A decree was made for sale, k the infant 
was declared a trustee within 1 Will. 4, c. 60 : — 
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field : u sale under the decree could not be 
enforced ; the ct. had no jurisdiction to order 
the sale ; the infant was not a trustee within the 
Act ; the purchaser was not bound to wait till 
tlie error was corrected, & the ct. therefore dis- 
charged him with his costs, charges. Sc expenses. 
— Calvert v, Godfrey (1843), 6 Beav. 97 ; 12 

L. J. Ch. 305 ; 49 E. E. 701. 

Annotaiions : — Apld. Lachlan v. Reynolds (1853), Kay, 52. 

ReM. Browne v. Pauli (1852), 19 L. T. O. S. 269 ; Field v. 

Moore (1855), 2 Jur. N. S. 145 ; Robinson v. Wheelwright 

(1856), 6 De G. M. & G. 635 ; Re Howarth (1873), 8 Ch. 

App. 415 ; Re De Teissier’s S. E., Re Do Teissier’s Trusts, 

De Teissier v. De Teissier, [1893] 1 Ch. 153. Mentd. 

Reid V. Territt (1844), 1 Coll. 1 ; Thomas v. Townsend 

(1852), 16 Jut. 736. 

505. .] — Eade V, Blake (1843), 1 

Jj. T. O, S. 335 ; syhsequent 'proceedings, sx/h nom. 
Eade v. Blake, Ex p, Drinkald, 1 L. T. O. 8. 
409. 

506. .] — Baker v. Sowter, No. 500, 

ante, 

507. Necessary parties not bound.] — 

Eade v, Blake (1843), 1 L. T. O. 8. 335 ; sinbse- 
quent proceedings, sab nom, Eadev. Blake, Ex p, 
Drinkald, 1 L. T. O. S. 409. 

508. .] — Baker v, Sowter, No. 500, 

ante, 

509. Defect cured before hearing of 

purchaser’s petition.] — Sherwood v, Beveridge, 
Thrupp V, Beveridge, No. 494, ante, 

510. Inquiry as to necessary parties.] 

— purchaser under a decree of leaseholds pre- 
sented a petition to be discharged from his pur- 
chase, on the groimd that a share in the property 
had been bequeathed upon trusts, & that the 
bequest appeared, by inference from the plead- 
ings, to have been assented to ; but that some of 
the cestuis que irust were infants, &; were not 
before the ct. The assent was disputed : — 
Held : the purchaser was not entitled at once to 
bo discharged, but only to a reference to the 
master as to title. — Whitfield v, Lequeutre 
(1849), 3 Do G. & Sm. 464 ; 64 E, R. 563. 

511. Sale under decree nisi.] — Under a 

decree directing the sale of an estate, which, as 
against T., one of dofts., was only a decree nisi. 
Sc before the decree was made absolute the estate 
was sold, Sc A. was reported the purchaser : after- 
wards, on the application of A., an order was made 
by the judge discharging liim from the pui’chase, 
on the ground that the decree was not absolute 
as against T. ; pltf. immediately gave notice of 
a motion before the Lord Chancellor to discharge 
that order. Sc, that motion having stood over a 
considerable time, the decree was made absolute 
as against T. before it was heard : — Held : the 
purchaser was entitled to bo discharged at the 
time when the application was made, Sc he, having 
been once discharged by an order wMch was right 
at the time when it was pronounced, the contract 
could not be revived by the proceedings subse- 
quently taken by the vendor to make the decree 
perfect. — Coster v. Turnor (1830), 1 Russ. & 

M. 311 ; 8 L. J. O. S. Ch. 98 ; 39 E. R. 120, L. O. 

512. Sale notwithstanding inquiry as to 

parties interested.] — By a decree for ^ministra- 
tion in a county ct. a sale of real estate devised 
to A. Sc six other persons parties to the suit was 
ordered. Sc an inquiry was directed before the 
registrar of the ct. as to A., who had not been 

PART III. SECT. 9, SUB-SECT. 2.— B. 

5141. Right to discharge .] — A piu- 
cuaser of real estate at a sale In the 
Jt. of bkpoy. will not be discharged 
nym his purchase on objections to 
wtie. where the abstract of title posted 
m the ot., contains express notioe of 


heard of for many yeai*s. On an allidavit 
produced to the registrar showing that A. liad not 
been heard of for seventeen years, the sale was 
effected without any certificate as to the result 
of the inquiry being made. Tlie sale produced 
more than £500, Sc the cause was transferred to 
the Ct. of Ch. On motion by the purchaser to 
be discharged & to have his costs paid, on tlie 
ground that the sale was invalid as having beem 
made before a certificat e in answer to the inquiries 
had been made : — Held : A. must be i^resumed to 
be dead without issue, Sc as all parties interested 
were in fact before the ct. at the hearing, Sc wtu'(‘ 
willing to convey. Sc a good title could bo made 
independently of Partition Act, 1868 (c. 40), th(‘ 
purchaser was bound to accept such a title, Sc 
could not rely upon the technical informality in 
^e decree. — R awlinson v. Miller (1875), 1 Ch. 
u, 52 ; 4u L. J. uh. 252. 

513. .] — A decree in a partition suit 

directed inquiries as to the persons interested, Sc 
whether a sale would be more beneficial than a 
partition. Sc if so found, directed a sale. The &alf‘ 
took place before the C(*rtificato was made : — 
Held : the purchaser was entitled to be discharged, 
but the decree was not wrong in directing a stib* 
witliout reserving further consideration. — 1’owell 
V, Powell (1874), 10 Ch. A])i). 130 ; 44 L. .1. Ch. 
122 ; 31 L. T. 737 ; 23 W. H. 201, L. C. Sc L. J, 

B, Defect in Title, 

514. Right to discharge.] — Calvert v. Cod- 
prey, No. 501, ante, 

515. Notwithstanding condition for accept- 

ance of title.] — The ct. having directed a sale of 
certain property which had belonged to testator 
in the cause, it was put up for sale, under condi- 
tions of sale, which provided that the title should 
commence with a conveyance on vsale in 1838, Sc 
that the purchaser should accept such commence- 
ment as a good substantial root of title, Sc not 
make any objection or r(*quisition in respect of 
any prior title, or evidence of prior titles notwith- 
standing any recital or other disclosure of such 
prior title. The title of the vendor of 1838 being, 
in the opinion of the ct., bad ; — Held : the pm*- 
chaser was not precluded by the condition from 
taking the objection. Sc the contract for the pur- 
chase was annulled, Sc he was entitled to be freed 
from his contract, & to get all his costs. 

But in a sale under the authority of the Ct. of 
Ch., which, above all things, ought to teach others, 
& set them an example of straightforward dealing, 
Sc telling the truth, Sc the whole truth, such a 
condition in the circumstances of the case, is in 
my opinion, binding on no one (Romilly, M.it.). 
—Else v. Else (1872), L. R. 13 Eq. 190 ; 41 
L. J. Ch. 213 ; 25 L. T. 927 ; 20 W. R. 286. 

Annotatuma : — Consd. Re National Provincial Jiank of 

England & Marsh, [1895] 1 Ch. 190. Apld, Re Tyler, 

Ex p. Official Keocivor, [1907] 1 K. B. 865. 

516. What constitutes defect — Defect as to part 
of estate.] — Rofpey v, Shallcross (1819), 4 
Madd. 227 ; 56 E. R. 690 

Annotations : — Oonsd. Casamajor v. Strode (1834), (Joop. 

temp, Brough. 510. Refd. Holliday v. Lockwood, [1017 J 

2 Ch. 47. 

517. Defect cured after long delay.] — 

Under a decree for sale, made in a suit for tJui 
administration of testator’s assets, A. became, in 

b. Whether any one substituted for 
discharged purchaser — Willingness of 
propose substitute to waive defects in 
title,] — O’Connor r. Bkbnard (1841), 
I. Eq. R. 496.— IR. 


the defects objected to . — Re Smith, Ex 
p, Gethin (1838), L. & Q. temp. Plunk. 
429.— IR. 

514 ii. 1 — Babappa bin Ma- 

LAPPA V, DUHDAYA BIN SHIVLIN- 

OAYA (1878), I. L. R. 2 Bom. 540.— 

DVD. 


0 . What constitvies defect — Want of 
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Sect. 9 . — Discharge of purchaser; Suh-aect. 2, B. ; 
aub-aect. 3. Sect. 10. Part IV. Sect. 1 : Sub- 
sect. 1.] 

1813, the purchaser of certain lots, &, after a long 
resistance to the title, was in 1824 compelled to 
pay the purchase-money into ct. & was let into 
possession : two years afterwards, & before the 
conveyances were executed, having discovered, by 
means of the information of third parties, a cir- 
cumstance which constituted a material defect in 
the title, & which, there was reason to believe, had 
before known to the solr. of pltf., lie 
obtained a reference back to the master ; the 
master reported against the title ; to the rc'port 
exceptions were taken, & before the exceptions 
came on to be heard the vendors had cured the 
defect : — Held : the purchaser had a riglit to be 
discharged from his contract, & a fmther reference 
of title ought not to be directed ; in a sale under 
a decree, the solr. of pltfs., having the manage- 
ment of the sale, is to be considered, as between 
the vendors & the purchaser, to be the agent of all 
the parties to the suit. — Dalby v. Pullkn (1830), 

1 Kuss. & M. 296 ; 8 L. J. O. S. Ch. 74 ; 39 E. 11. 
114. 

Annotati^ f—Distd. CJrooiue v. Ltdiard (IS.'U), 2 Mv. & K. 

251. Reid. Casamajor v. Strode (18:H), Coop. temp. 

Brough 610. 

518. Equitable title — Legal estate out- 

standing.] — Upon a sale under the order of the ct., 
the purchaser will not be comj)elled to accept an 
equitable title without the legal estate being got 
in, except, perhaps, in a case where a dry legal 
estate is outstanding in an infant. — F beeland v. 
Peabson (1869), L. It. 7 Eq. 246. 

519. Sale of property of person of unsound 

mind — No consent by committee.] — On a petition 
presented under I^eases Sales of Settled Estates 
Act, 1857 (c. 120), an order was made for the sale 
of an estate to which A, lJ.,a person of unsound 
mind, but not so found by inquisition, was entitled 
for life in remainder. A. B.’s brother had been 
previously appointed, under sect. 35 of the Act, 
the guardian of A. 13. A of certain infants, for the 
purpose <)f consenting on their behalves to the 
application, A he was to be at liberty on behalf of 
the infants to consent. 31ie order for the sale was 
made upon hearing counsel for A. B. by his 
guardian, & the guardian by his counsel consenting. 
The purchaser objected to tlie title on the ground 
that only a committee properly appointed could 
consent on behalf of A. B. :~—Held : the objection 
was well founded : & a summons taken out by the 
vendors to compel the payment of the balance of 
the purchase-money, interest, & the costs, dis- 
missed. — Re Clough’8 Estate (1873), L. 11. 15 Eo. 
284 ; 42 L. J. Ch. 393 ; 28 L. T. 261 ; 21 W. 11. 454. 
Amu>taiion : — ^Befd. lie Crabtree’s S. E. (1875), 23 W. 11. 


Sub-sect. 3. — Costs. 

520. Right of purchaser to costs.] — Calvert 
V. Godfrey, No. 604, ante. 

521. .] — Else v. Else, No. 515, ante. 

622. .] — Costs to which a purchaser under 

the ct. is entitled on its being found that a good 
title cannot be made. — Perkins v. Edb (1852), 
16 Beav. 268 ; 61 E. B. 781. 

Ant^adon : — Apld. HoUlwell v. Seacombe, [19061 1 Ch, 

523. .] — Holliwell v. Seacombe, No. 733, 

post. 

524. Rectification proceedings pending.] — 

Lechmere V. Brasier, No. 602, ante. 

525. Notwithstanding conditions of sale.] — 

Powell v. Powell, No. 498, ante. 

526. Liability of purchaser to costs — Unsuccess- 
ful application.] — Osborn v. Osborn, No. 504, 
post. 

527. Who may be liable — Defendant having 
conduct of cause — No funds In court.] — Deft., to 
wliom the conduct of a sale under the decree of the 
ct, is given, will not be ordered to pay in the first 
instance where there are no funds in ct. the costs 
of a purchaser who is discharged from his purchase 
on the ground of bad title. — Mullins v. Hussey 
(1866). L. B. 1 Eq. 488; 35 Beav. 301; 35 
L. J. <Jh. 348. 


Sect. 10,— COSTS. 

528. Right of purchaser to costs — No reference 
as to title.] — Where a sale had been directed under 
a decree, but there was no reference to the master 
as to the title, & no available fund in ct. : — Held : 
the purchaser was entitled to be reimbursed by 
pltf. the costs of investigating the title & con- 
firming the purchase. — Berry v. Johnson (1837), 
2 Y. & C. Ex. 564 ; 1 Jur. 474. 

529. Out of estate — Costs of settling con- 

veyance from infant.] — Under a decree in a 
creditors’ suit, the real estates of a debtor, who had 
died intestate, leaving an infant his heir, wore 
ordered to be sold. The estates wore accordingly 
sold by auction in lots. Under the conditions of 
sale was this note : “ N. B. This sale is made by 
an order of the Ct. of Ch., etc., &, the property 
being vested in an infant, the pui'chaser will have 
no covenants for title,” A. purchased one of the 
lots : — Held : the costs at tending the settling of the 
deed of conveyance from the infant to A. by the 
master, by reason of the infancy of the heir, 
ought to be borne by intestate’s estate, &. not by 
A.— Brown v. Lake (1845), 15 L. J. Ch. 34. 

530 . Costs of petition to obtain purchase- 

money out of court,] — A i>urchaser under the ct., 
after having obtained liis conveyance, ought not 


partie.8 .] — CoffYKRS v. Crosbie ( 1841), 
7 I. Eq. 11. 300.— IR. 


PART III. SECT. 9, SUB-SECT. 3. 

520 i. liiuht of purchaser to costs .] — 
A purcbasor under a decree has no 
lion for his costs on the funds in ct. 
arising out of the sales of other pro- 
porty, so as to prevent any distribution 
of the fund, until the report of the title 
being bad has been confirmod. — 
M'Cann^v. O ’Farrell (1824), 1 Hog. 

620 ii. .] — Whenever a purchaser 

is diflohaj^ed he must also get Interest 
& his costs. — Pleasants v. Roberts 
(1825). 2 Mol. 507.— IR. 

520 iii. .] — Wliore a i>uroha8er 

was discharged on aocoimt of waste 
committed on the promises between the 


period of sale & making good title, b 
was refused the costs inemred b 
investigating the title & Interest on hi 
purchase-money, while he was entitle( 
to his discharge on another groun< 
which ho brought forward tardilv.— 
Maoennis V. Fallon (1828), 2 MoJ 
5C1 : 2 L. 11. Ir. 167.— IR. 

520 iv. .] — Gower v. Hil] 

(1832), Hayes & Jo. 127.— IR. 

v. REARDo^ 

(1840), 3 I. Eq. R. 200.— IR. 

620 vl. .] — Mackay V. Obt 

(1841), 2 I. Eq. R. 499.— IR. 


520 vii. .] — A purchaser who, 

having lodged one-fourth only of his 
purchase-money, was discharged upon 
a report of bad title :—Held : entiUed 
to the costs Incurred by him in in- 


vestigating the title, but not to interest 
on tho ono-fomth. — F eely v. Kil- 
kenny (1842), FI. & K. 456.— IR. 

620 viii. .1 — A purchaser who has 

been discharged from his purchase on 
report of bad title is entitled to 
interest on his one-fourth of tho 
purchase -money from the date of its 
lodgment, up to tho lodgment of the 
residue. — L inbhan v. Cotter (1846), 
8 1. Eq. R. 104.— IR. 


PART III. SECT. 10. 

d. Right of purchaser to costs — 
Necessity to wait until completion .] — 
A person who has made a deposit upon 
being declared tho highest bidder at a 
solo under a decree Is outbid at a 
subsequent setting up to sale, he is 
entitle to have hL deposit back 
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to appear upon a petition to obtain the purchase- 
money out of ct., & he will not be allowed his costs 
()f so doing. — ^Barton v, Latotjr (1854), 18 Beav. 
526 ; 62 E. R. 207. 

631. Costs of assignment of term — Not 

provided for by conditions of sale.] — On the sale of 
the P. estate under an order of ct., one of the con- 
ditions provided, that if the purchaser should 
require a conveyance of any outstanding legal 
estate which should not have been referred to or 
noticed in any of the abstracted deeds or other 
documents dated within the last thirty years, or 
of any outstanding term, all the expenses attending 
the getting in &; conveyance of such estate, etc., 
should be borne by the purchaser. The P. estate 
was in 1823 conveyed to tnistc^es for a term of 
one thousand years, to secure the payment of a 
sum of money, the payment of which was under 
orders of ct. provided for. Tlie purchaser of tlie 
estate required an assigmnent of tlie term from 
the representative of tlie surviving trustee, on 
the ground that it was not satisfied, but he i-(dused 
to pay the costs of such assignment : — Held : the 
pm'chaser was entitled to an assignment of the 
term, the costs of wliicli, not having been provid(‘d 
for by the condition of sale, must be borne by the 
vendors. — Stronge v. Hawkes (1850), 27 L. T. 
O. H. 150 ; 2 Jur. N. S. 388. 

A nnotaiion : — Refd. lie Moore Hiiliiic’s Contract (1011), 

JOG Iv. T. 030. 

632. Costs of appearance on further con- 

sideration — Purchase-money paid into court subject 
to shop order.] — A purchaser under the ct., who 


had not obtained his conveyance, paid his money 
into ct. subject to a stop order : — Held : he was 
entitled to his costs of appearance on further con- 
sideration, lie having been served with notice. — 
Noble v. Stow (1861), 30 Beav. 272 ; 54 E. R. 
894. 

533. Liability of plaintiff — Where no fund In 
court.] — Berry v. .Totinson, No. 528, ante. 

534. Liability of party — Purchasing without 
leave of court.] — A party to the cause becoming, 
without leave of the ct., purchaser at a sale of 
property made by order of the ct., must pay the 
extra costs occasioned by the deviation from the 
ordinary practice of the ct.“ -K night v. Orewe 
(1846), 8 L. T. O. S. 153. 

635. Costs of suit exceeding funds In court — 
Borne rateably by parties.] — Where the real estal es 
of intestate were sold under a decree in an adminis- 
tration the lieir-at-law was a feme cover f who 
declined acknowledging the convi^yance to the 
purchaser, in such a case where the costs of the 
suit exceeded the funds in tlie cause the ct. directed 
the costs of th(‘ purchasers occasion(*d by the 
refusal of the married woman to make the acknow- 
ledgment to be first taxed k> paid ; k, subji'ct 
iliereto, that the costs of pltfs. k defts. should bo 
taxed k paid rateably. — Billing v. Wrbb (1849), 
1 De G. & 8m. 716 ; 63 E. R. 1265. 

Where purchaser discharged.] — See Sect. 9, sub- 
sect. 3, ante. 

Default of purchaser — Resale on non-payment of 
purchase money.] — See Nos. 463, 464, ante. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


Sect. 1. --GENERALLY; 

Sub-sect. 1. — In General. 

See Law of Property Act, 1925 (c. 20), s. 46. 

536. Construction of conditions — Strictly against 
person framing them.] — Conditions of sale must 
be construed strictly against the person who 
frames them. 

A condition, that the vendor shall be at liberty to 
rescind the contract, if the purchaser should “ show 
any objection of title, conveyance or otherwise, k 
should insist thereon ” : was held, not to authorise 
the vendor to rescind the contract, without 
attempting to answer the requisitions, although 
some of them were untenable ; held, also, that 
he was bound to answer them, k give the purchaser 
an opportunity of either waiving or insisting upon 
them. 

The vendor, notwithstanding such a condition, 
was held bound to comply with a requisition, that 
a mtgee. of the property, by underlease, should be 
paid off k concur in the conveyance. 

A vendor has duties, in that character, which 


he cannot got rid of by such conditions of sale. — 
Greaves v. Wilson (1858), 25 Beav. 290 ; 27 
L. J. Oh. 540 ; 31 L. T. O. S. 08 ; 4 .Tur. N. S. 271 ; 
6 W. K. 482 ; 53 E. R. 647. 

Jiwolatinrts : — Distd. Duddoll v. Siinpeou (186G), 30 L. J. Ch. 
70. Consd. lie Jackson k Oaksiiott (1880), ]4 Ch. 1). 
8.'>1 ; He Doh Kcaiix k Setchfiold’s Contract, [H)26J C'h. 
178. Refd. MeiTctt v. Scliuster, [1920] 2 Ch. 210. 

537. Purpose of conditions- -Notice of terms of 
sale.] — The proper office of the particulars is t( 
describe the subject-matter of th(‘ contract, that 
of the conditions to state the terais on which it is 
sold (Malins, V.-O.).— Torrance v. Bolton 
(1872), as reiiorted in L. B. 14 Eq. 124 ; on appeal, 
8 Ch. App. 118, L. J.T. 

Annotaiio'ns : — Refd. Blaiberg r. Keeves, fl90G] 2 Cli. 17/); 
CarllBh V. Salt, [1900] 1 Ch. 3.35. Mentd. Nocton v. As/i- 
burton, [1914] A. C. 932. 

538. Purchaser’s rights as to title.] — 

Blaiberg V. Keeves, No. 564, post. 

539. Form of conditions— Printed not written.] 
— I cannot consider it a judicious condition, n()r 
can I consider the practice which I understand is 
peculiar to the west of England k is the usual 


immediately ; but for his Interest & 
costs he must wait the completion of 
^le. — Arohdall V. Montgomery 
(1787), Vern. & Scr. 302.— IR. 


CoumeVa fee .] — In sales 

under decree, as in private sales, pltf. 
or vendor is not bound to fumisn to 
the purchaser a fee for counsel with the 
abstract of title, unless by special 
condition. If the purchaser requires 
opinion of counsel he must teike It 
a-t his own o^ense, but he will have 


only a qualified or conditional property 
in the opinion until the sale Is com- 
plete. — Alexander v. Crosbie (1839), 
2 1. Eq. II. 141.— IR. 

f. .] — Clarke v. De Burgh 

(1839), 2 I. Eq. R. 19.— IR. 

PART IV. SECT. 1, SUB-SECT. 1. 

686 i. Constructiem of condUwna — 
Strictly against persona framing them.] 
— Conditions of sale which restrain the 
vendor’s liability, & which derogate 


from the rights of the purchaser accord- 
ing to the general rules of law, arc to be 
construed strictly. — Mortimer v. Mort 
(1856), 2 Legge, 938.— AUS. 

g. According to intention of 

parties .] — Maoarthur v. Leokie (1893), 
9 Man. L. R. 110.— CAN. 

h. ArnJbiguous conditions — Construc- 
tion .] — Allmann V. McDaniel, [1912] 
1 I. R. 467.— IR. 

k. Sale according io plan showing 
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Salk op Land. 


Sect. 1. — G erf er ally : Suh-aects, 1 

cour^ there, of having writic‘n instead of imnted 
conditions of sale, to bo a wise <fe proper practice 
to be pursued at all (Stuart, — Bartlett 

V. Wot)D (1859), 2 h. T. 141 ; mmcal (1861), 
30 L. J. Oh. 614, L. 0. 

^nrwtations : — Mentd. Orosrgran v. Allen (1882), 22 Ch. 1). 

101 ; Re Cope, L’Au^ier v. Cope (1885), 1 T. L. R. 611 ; 

Plumb V. (^raker (1885). 16 Q. B. 1). 40; Re Ormston, 

Goldring: v. Lancaster (1887), 68 L. T. 74; Power v. 

Parker (1887), 4 T. L. R. 148. 

640. What conditions must contain — Not legal 
effect of facts stated.] — The particulars of sale 
described the thing to be sold as an improved 
ground rent, amply secured, & stated the property 
to be held under a sub-lease of the full term of the 
ground lease. 

The conditions of sale provided that no objection 
should be taken by reason of the sub -lease being 
in excess of tlie superior lease, & offered previous 
inspection of the leases, & provided that the pur- 
chaser should be held to have notice of the leases, 
& their effect, whether he inspect-ed or not : — Held : 
the particulars disclosing the facts & the conditions 
referring to the facts the purchaser was bound, 
though the particulars conditions did not parti- 
cularly state the legal effect ; particularly having 
regard to the circumstance that inspection was 
offered. — Smith v . Watts (1858), 4 Drew. 338; 
28 L. J. Oh. 220 ; 32 Ju T. O. S. 190 ; 7 W. R. 126 ; 
62 E. R. 131. 

yinnoiaiton: — Keid. Evans v. Robins (1863), 11 L. T. 211. 

541 . Not reasons lor imposing conditions.] 

— Be Sandbac'H <S6 Edmondson’s Contract, No. 
562, post. 

542. Ambiguous conditions — Right of pur- 
chaser to discharge.] — Taylor v. Martindale, No. 
1119, post. 

543 , — Whenever a purchaser is pre- 

cluded from his rights by a special condition, that 
special condition ought to be expressed in such 
language as clearly to show wliai it is. 

A condition of sale was so framed as to lead a 
purchaser to conclude, that at the time when 
the vendor, a mtgee., purported to exercise a 
power of sale, he had in him a power of sale, 
& that the purchaser was not to take any 
objection on the ground that when the vendor 
exercised the power, the mtgor. or his assignees 
did not concur in the sale. On a motion by 
the vendor, that the purchaser should pay his 
purchase-money into ct. \~Ueld : upon the 
principle first above stated, the purchaser could 
not be held bound by the condition to admit that 
there was a good & valid power of sale ; & he might 
be discharged from his purchase, with costs. — 
Crttse V. Nowell (1856), 25 L. J. Ch. 709; 27 
L. T. O. 8. 313 ; 2 Jur. N. 8. 536 ; 4 W. R. 019. 

544, Construction — In favour of pur- 

chaser.] — Osborne v . Harvey, No. 1385, post. 

646. J — If a vendor means to 

exclude a purchaser from that which is matter of 
common right, he is bound to express himself in 
terms the most clear & unambi^ous. But if 
there be any chance of reasonable doubt, or 
reasonable misapprehension of his meaning, I 
think that the construction must be that which 
is rather favourable to the purchaser than to the 
vendor (Knioht-Bruce, V.-C.). — Symons v . 


James (1842), 1 Y. & C. Oh. Cas. 487 ; 0 Jur. 462 ; 
62 E. R. 983. 

Annot€dixm<i • — Apprvd. Rhodes v. Ibbetson (1853), 4 De 

G. M. & G. 787. Reid. Sidney v. Clarkson (1865), 14 W. R. 

157. 

546. .] — Vendors having put 

forth ambiguous conditions of sale, held to be 
bound strictly by those conditions. 

If he [the vendor] uses expressions reasonably 
capable of misconstruction, if he uses ambiguous 
words, the purchaser may generally construe them 
in the manner most advantageous to himself 
(Knight-Bruce, V.-O.). — Seaton v, Mapp (1846), 
2 Coll. 656 ; 63 E. R. 869. 

Annotations : — ^Apprvd. Rhodes v. Ibbetson (1863), 4 Do 

G. M. & O. 787. Conj^. Brnmfilt v. Morton (1857), 30 

L. T. O. H. 98. Retd. Drysdale v. Mace (1864), 5 De 

G. M. «r G. 103 ; Sidney r. Clarkson (1865), 14 W. R. 157. 

Mentd. Day v. Lnhke (1868), L. R. 5 Eq. 336. 

547. .1 — Leasehold heredita- 

ments were agreed to be sold, & the vendor 
stipulated that he would produce a good & market- 
able title, commencing from the freeholder, but 
that no title should be called for prior to the lease 
granted by D. to the vendor. The lease having 
been granted pursuant to a prior contract, which 
contract had been mortgaged, the purchaser refused 
to complete, & the vendor filed a claim for specific 
performance ; — Held : the words of the contract 
wei*e ambiguous, the purchaser was entitled to 
construe tliem most favourably to himself ; & 

therefore, if the vendor insisted on specific per- 
formance, the disputed stipulation must be con- 
strued as if the words “ but no title shall be called 
for prior to the lease granted by 1). to the vendor ” 
were omitted. — Rhodes v . Ibbetson (1853), 4 
De O. M. & G. 787 ; 2 Eq. Rep. 76 ; 23 Ju J. Ch. 
459; 43 E. R. 715, L. JJ. 

Avmitatims : — Distd. Lawrio v. Lees (1881), 7 App. Cas. 

19. Mentd. Sanndors v. Dnjce (1855), 3 Dre^v. 139. 

548. .] — Cruse v . Nowell, No. 

543, ante. 

549. Objectionable conditions — Notice to pur- 
chaser at time of sale — No right to relief.]— The 

ct. will not relieve a purchaser from the effects of 
special conditions of Siile, where he had the 
objectionable nature of them brought under his 
notice at the time of the sale. — Hyde v. DALiiAWAV 
(1842), as reported in 6 .Tur. 119. 

Misleading conditions.] — See Sub-sect. 2, post. 

550. Sale by auction — Land sold in lots — Con- 
dition throwing common incumbrance on one lot — 
Right of indemnity to other purchasers.] — 
Elates being sold by auction in lots under con- 
ditions, one of which expressed that tliey were 
subject to the perpetual payment of £120 a-year 
to the curate of N., but that the same, & the 
perpetual aimual payment of £20 to the hospital 
of C., were in future to be charged upon, & paid 
by, the purchaser of lot 1 only ; the purchasers 
of the other lots are entitled, not to an absolute 
exoneration, but to an indemnity from the pur- 
chaser of lot 1. Nature of the indemnity which 
they may require. — Casamajor v . Strode (1819), 
2 Swan. 347 ; 1 Wils. Ch. 428 ; 36 E. R. 649 ; 
affd. (1821), Jac. 630, L. 0. 

Annotation .—Reid. Croome v. Ledlard (1834), 2 My. & K. 

251. 

651. Conditions affecting lots not 

purchased — No implied notice to purchaser.] — 


roads — Vendor not liable to make roods.] 
— Cheney v . Cameron (1868), 6 Gr. 
628.— CAN. 

1, Condition for release of vendor from 
makino title on failure of Crown 
to approve assignme'nt .} — Arthur v . 
Monck (1870), 21 C. P. 76. — CAN, 


m. Enforcement of conditions — Effec 
of failure to reoxsler aoreejnent.y— 
Failure on the part of a vendor tc 
renter an acreement of sale does noi 
debar him from recovering upon the 
covenants contained in such agree 
ment. — ^M cDonald v. MoCltmoni 
(1915), 8 W. W. R. 990.— CAN. 


n. Condition against assignment with- 
out vendor* 8 consent.)— Bioos v. Isen- 
BERO, [1920] 3 W. W. R. 357.— CAN. 

o. Alteration of conditions by seller 
— Without notice to purchaser.y — 
Strand Wood Co., Ltd. v. Alex- 
ander, [1906] T, S. 486,— S. AF. 
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When property is sold in lots, described in parti 
culars of s^e, a vendee is only affected with notice 
of what concerns the lots wlxich he purchases, & 
is not to be taken as having road all the particulars 
of all the lots. 

lieal estate, all belonging to the same owner 
Tivas sold by auction under the order of the Ot. oj 
Oh., m lots. Lot 9 was sold as building land to 
S., with right of way over lot 16. At the time of 
the sale a right of footway only existed. Bu' 
by the conveyance, which was duly executed, a 
right of way for carts & carriages was granted. 
S. conveyed lot 9 with the right which had been 
conveyed to him to 0. Lot 16 was sold to T.. 
who had no notice that a larger easement than the 
original one had been conveyed to the purchaser 
of lot 9. 0. employed a builder to carry materials 

with carts, etc., over lot 16, but T., the owner of 
the latter lot, interfered. 0. accordingly filed his 
bill for an injunction, & T. answered & filed his 
cross bill for a declaration that C. was entitled to 
a footway only. 0. had not completed his pur- 
chase. Conflicting evidence was given as to 
inquiries & conversations at the sale, & it appeared 
that C. was present during the whole of the sale 
& noted down the biddings ; in consequence of 
which T. attempted to fix him with notice that 
lot 16 was subject only to the more limited right : — 
Held ; C. being in possession of the legal estate, 
<fe having purchased the land as building land, 
was entitled to his injunction against T., who was 
only an equitable owner, although T. purchased 
subject to the limited right only, iSc had no notice 
of the larger right actually conveyed. — Cubtis v. 
I^HOMAS, I’HOMAS V. CURTIS (1875), 33 L. T. 664. 

.] — See Auction & Auctioneers, Vol. III., 

pp. 15, 16, Nos. 111-117. 

552. Sale by private treaty — Purchaser present 
at abortive auction — Conditions of sale not Im- 
ported,] — ^An offer by letter to purchase a house at 
a given sum, which is accepted unconditionally, 
will not constructively incorporate particulars 

conditions of sale into the contract merely 
because the purchaser & his agent had attended the 
auction, & had the particulars, etc., given to them. 

C. put up a leasehold house for sale by auction, 
at which W. & his agent attended ; the house was 
not sold, but W. through his agent offered to the 
auctioneer £3,200 for the premises, which was 
unconditionally accepted, upon a bill for a 
specific performance : — Held : the offer & accept- 
ance formed a contract to purchase the premises ; 
but the attendance at the previous auction <fe the 
knowledge of the conditions of sale did not make 
them a part of the agreement. — C owrey v . Watts 
(1853), 22 L. J. Ch. 691 ; 21 L. T. O. S. 97 ; 17 
dur. 172; 1 W. B. 218. 

-^nn/)tation : — ^Reld. Sheers v. Thimbleby (1897), 70 L. T. 


Sub-sect, 2. — Misleading Conditions. 

553. What amounts to misleading condition- 
condition as to title — Catching condition,] — ^Adams 
V. Lambert (1838), 2 Jur. 1078, L. O. 

554. Amounting to warranty of right 

to convey.] — jj^al property settled upon A. for 
me, with remainder to trustees upon trust for sale, 
& to stand possessed of the proceeds for all the 
children of A. equally, to be paid on their attaining 


twenty-one, was contracted to be sold by the 
trusts in the lifetime of A. A.’s children had 
attained twenty-one, & had conveyed their 
interests to trustees for the benefit of their children, 
who were minoi-s, without any power of sale being 
given to such trustees. One of the conditions of 
sale was as follows : “ The purchaser shall not 
object to the vendors’ title on the ground that the 
sale is taking place in the lifetime of A. The 
children of A., or the assigns & trustees of such 
of them as have aliened or settled their estates & 
interests, shall, if required, join in the conveyance 
to the purchasers ” : — Held : this amounted to a 
warranty that the children, or those representing 
them, were in a condition to join in an effectual 
conveyance to the purchaser, & the purchaser was 
not precluded from relying upon this defect of 
title. — M osley v. Hide (1851), 17 Q. B. 91 ; 20 
L. J. Q. B. 539 ; 17 L. T. O. S. 106 ; 15 Jur. 809 ; 
117 E. B. 1216. 

Annotation : — Apld. Want v. Stallibrasa (1S73), L. R. 8 

Exoh. 175. 

555. Legal effect not stated.] — Con- 

ditions of sale must express in distinct terms a 
difficulty of title, & therefore when a condition set 
out facts from which the conclusion in law was that 
the vendors showed no title, but this conclusion 
was one which would not occur to an ordinary 
purchaser, & was not stated in the condition : — ■ 
Held : the sale could not be enforced. — Williams 
V. Wood (1868), 16 W. B. 1005. 

556, ,] — A vendor of pro- 

perty inserted in the conditions of sale a provision 
that ‘‘ no objection or requisition should be mad(‘ 
by the purchaser by reason of the non- 
acknowledgment of an indenture dated Dec. 18, 
1841, by a married woman who was a party 
thereto.” The effect of this was that no title would 
bo given to one-fifth of the property. The pur- 
chaser refused to complete, & an order was asked 
for to compel him to do so : — Held: the condition, 
as framed, was misleading ; the vendor should 
have stated explicity that he had no title to one- 
fifth of the i^roperty ; & the vendor (;ould not avail 
himself of such a condition . — Re Cumming to 
O oDBOLT (1884), 1 T. L. R. 21. 

557. Title to commence with specified 

ed— Sale by court.] — Else v. Else, No. 615, 

ante, 

558. Omission to disclose that 

deed voluntary.] — Re Marsh & GRANvn.LE (Earl), 
No. 1056, post, 

559 . Erroneous statement of facts,] — 

B. entered into a contract for purchase of a free- 
hold estate from H. One of the conditions of sale 
was, that the title to the beneficial ownersiui) 
to the property should commence with the will 
of 0., dated in 1829, & the purchaser should assume 
that 0. was at his death beneficially entitled to th(' 
property in fee simple, free from incumbrances. 
On an investigation of the title it appeared tliat 
0. had in 1824 contracted for the purchase of the 
estate, but the vendor not at that time being able 
X) make a good title, C. took possession A invested 
ihe purchase-money, & it was not till long after 
ihe death of C. that the title was made out A 
^he purchase-money paid : — Held : in a suit by H. 
2ov specific performance of the contract, the state- 
ment in the conditions of sale was erroneous A 
misleading, A was consequently not binding on 
>he purchaser, A the bill was dismissed with costs, 
)ltf. having declined to take an open reference as 


PART IV. SECT 1, SUB-SECT. S. 

5591. What amounts to misleading 
cortdUton— Condition as to title — Jtr- 


roneoua statement of facta,^ — Gaiipineb 
V, Tat® (1870), I. R. 10 C. L. 400.— 

IR. 

569 ii. .] — jRc Lyons 


& Caiiroll’s CONIRACT, [18901 1 I. R. 
383.— IR. 

559111. .] — Hamilton 

V. Western Bank (1801), 23 Dmil. 
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Sect 1. — Generally: Svh-sects. 2 6c 3.] 

to title. — Haknett v. Baker (1875), L. R. 20 
Eq. 60 ; 46 L. J. Ch. 04 ; 32 L. T. 382 ; 39 J. 1\ 
044 ; 23 W. K. 659. 

Annotations : — Refd. Best v. Ilamand (1870), 12 (Ih. D. 1 ; 

Re Scott & Alvarez’s Contract, Scott v. Alvarez, [1895] 

2 Ch. 603. 

660. Omission to disclose reservation of 

part of estate.] — Where specific execution of a con- 
tract is sought, there must have been perfect 
truth & the fullest disclosures by the vendor in 
order to entitle him to relief. The ct. will other- 
wise, even where there has been no intentional 
suppression of fact, relieve the purchaser who has 
been thereby deceived, provided he has acted 
throughout reasonably fairly. 

A building estate was oflered for sale by auction, 
in plots, under conditions of sale which stipulated 
that no public-house should be erected thereon. 
Deft, bought one of the plots & accei)ted the title, 
but refused to complete on discovering that the 
whole of the vendor’s estate, as had been deft.’s 
impression, was m)t included in the sale, but that 
a plot had been reserved, within 100 yards of 
deft.^8 purchase, to which the vendor contended 
the above stipulation did not exiend. This 
impression was produced by the conditions of sale 
being framed as if including the whole estate 
without any reservation, A also by the reserved 
plot not being coloured or marked with the vendor’s 
name. Deft, thereupon refused to complete, 
unless with covenants on the part of the vendor 
including the reserved plot ; in a suit for specific 

erformance instituted by the vendor : — Held : 

e could not compel deft, to (‘xecute the contract 
if he, pltf., insisted on retaining the plot free from 
any restrictive covenant ; but pltf. was entitled, 
at his option, either to a decree for specific per- 
formance with a covenant including the reserved 
plot, or to have his bill dismissed, <fe must in either 
case pay the costs of the suit. — B askcomb v. 
Beckwith (1809). L. R. 8 Eq. 100 ; 38 L. J. Ch. 
536 ; 33 J. P. 680 ; 17 W. R. 812 ; sub noni, 
Bascomb V. Beckwith, 20 L. T. 862. 

Annotation: — ^Refd. Denny r. Hancock (1870), 18 W. 11. 

5G6. 

661. Dependent on vendor’s knowledge or 

belief.] — (1) An estate was sold by an order of the 
ct. in an administration action, & the vendor, the 
devisee in trust, who was a solr., submitted a 
statement of his title to one of the conveyancing 
counsel. One of the conditions of sale as settled 
by him required the purchaser to assume that B. 
was seised of & entitled to the property in fee simple 
in possession, free from incumbrances in 1835, 
& up to & at her death in 1861, & that it was not 
accurately known how she acquired the property ; 
& it was expressly stipulated that no other title 
should be required or inquired into, whether in 
the vendor’s possession, power or knowledge or 
not. The statement of title submitted by the 
vendor showed clearly that these assumptions were 
not ba^d on fact, B. having been a mtgee. in 
possession, & having acquired a prescriptive title 
under Stat. Ijimitations by adverse possession, 
commencing in 1844. The purchaser having dis- 
covered these facts brought a summons to rescind 
liis contract for purchase : — Held : the condition 
was a misleading condition, & he was entitled to 


have a good holding title notwithstanding the 
condition, & if the vendor elected to show that 
title then to have a reference to chambers to 
ascertain whether a good holding title could be 
made out ; & if not, rescission of the contract. 

(2) In sales made under the order of the ct., 
the conveyancing counsel, though in one sense 
the officer of the ct., is the coimsel of the vendor, 
so that in case of a mistake, as between vendor &; 
purchaser, the vendor is liable to the same extent 
as if the mistake had been made by a counsel not 
appointed by the ct. 

(3) A vendor is not entitled by his conditions to 
require a purchaser to assume that which the 
vendor knows not to be true ; a purchaser can 
at the most be asked to assume something of which 
the vendor knows nothing. — Re Banister, Broad 
V. Munton (1879), 12 Ch. D. 131 ; 48 L. .1. Ch. 
837 ; 40 L. T. 828 ; 27 W. R. 826, C. A. 

Annotations: — As to (l) Apld. Smith r. Robinson (1879), 

13 Ch. D. 148. Consd. Re Marsh & Granville (1883), 24 
Ch. D. 11. Refd. Jones v. Riinmer (1880), 29 W. R. 105 ; 
Nash V. Wooderson (1884), 62 L. T. 49 ; Re Scott & Alva- 
rez's Contract, Scott v. Alvarez (1895), 12 K. 474 ; Re 
Tyler, Exp. Official Receiver, f 1907 ] 1 K. B. 805. As to (3) 
Refd. Blenkhom v. Penrose (1880), 43 L. T. 008. 

662. .] — A condition of sale requiring 

the purchaser to assume certain facts is not mis- 
leading, if the vendor believes the facts to be true, 
even though the condition is intended to cover a 
flaw which goes to the root of the title. In such 
a case it is not necessary to explain in the condition 
the specific defect in the title which the condition 
is intended to cover. — Re Sandbach k> Edmond- 
son’s Contract, [1891] 1 Ch. 99 ; 60 L. J. Ch. 60 ; 
63 L. T. 797 ; 39 W. R. 193 ; 7 T. L. R. 167, 
C. A. 

Annotations : — Apld. Re Scott & Alvarez’s Contract, R(’ott v 
Alvarez, [1895] 1 Ch. 59G ; Blalberg v. Keoves, [190(5] 2 
Ch. 175. 

563. .] — On the sale by auction by a 

mtgee. of a leasehold liouse, one of the conditions 
of sale provided that the purchaser sliould be 
furmshed with an abstract of the lease, of the 
assignment of the lease, & of the subsequent title, 
Ac should not make any objection in respect of the 
“ intermediate title ” between the lease & the 
asignment, “ notwitlistanding any recital of or 
reference to such title contained in the assignment 
or any subsequent document of title, but shall 
assume that the assignnient vested in the assignees 
a good title for the residue of the term.” 

Hubsequcntly to the sale vendor’s solr. com- 
municated to the purchaser information obtained 
from the mtgor. prior to the sale as to the inter- 
mediate title, A tending to throw suspicion on 
vendor’s title to sell at all, whereupon the pur- 
chaser took out a summons under Vendor Ac Pur- 
chaser Act, 1874 (c. 78), to have it declared that 
the title was not such as he ought to be compelled 
to accept : — Held : the condition cast upon the 
purchaser the burden of proving a defective title, 
Ac, to relieve him from his contract, it was not 
enough for him to show merely that the title was 
doubtful or open to suspicion ; Ac, therefore, the 
vendor was entitled to a declaration that a good 
title had been shown “ according to the terms of the 
contract.” 

Semble : a purchaser who can obtain the legal 
estate cannot evade his contract on the ground 


(Ct. of SesH.) 1033 ; 33 Rc. Jur. 519.- 

SCOT. 

P- Ambiguous condition.] 

— QEOaHEaXN V, COWNOLLY (1858), 
8 I. Ch. R. 698.— IR. 

q. Unuxirrantable sup- 

pression of defeats in title .] — Boyd r. 


Dickson (1876), 10 I. R. Eq. 239.- 

IR. 


, Tuepin & 
Ahern’s Contbaot, [1905] i 1. K. 
85, 98 ; 38 I. L. T. 226.— IR. 

t. InsvMcient disclosure 

of restrictive covenants ,] — Stanley v. 


M’Gauran (1882), 11 

— IR. 


K. ir. 314, 


». Inefficient informa- 

tion given .] — ^Manifold v. Johnston, 
[1902] 1 I. R. 7.— IR. 

b. Confused d; contra- 

dictory conditions .] — ^White v. Hague, 
[1921] 1 1. R. 138.— IR. 
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tliat he is unable to get a complete string of 
(ovenants for title . — lie Scott & Alvarez’s 
(Contract, Scott v. Alvarez, [1895] 1 Ch. 596 ; 
(U L. 3, Oh. 378, n., C. A. ; suhsequeni proceedings y 
[J895] 2 Ch. 603, 0. A. 

jnnotatuma : — ^Refd. He Wallis & Barnard *s Contract, 

[1899] 2 Cli. 515 ; Re Hughes & Ashley’s Contract, [1900J 

2 Ch. 595. 

564, .] — The vendor put up for sale 

by auction property described as “ an eligible 
freehold investment comprising a house shop 
No. 349, Whitechapel road.” One of the condi- 
tions of sale was ” The property was formerly held 
with other property under an indenture of lease 
dated Jan. 31, 1672, for a term of five hundred 
years at a yearly rent of !«., but the property was 
assigned in the year 1828 fr(‘e from the rent, which 
has never been paid by the vendor, the pur- 
chaser shall assume that the rent has been released 
A is not now charg('d upon f he ))roperty sold. By 
a deed poll in 1902 under Conveyancing Law 
of Property Act, 1881 (c. 41), the ju-operty was 
expressed to be enlargi'd by flic beneficial owner 
into a ft‘e simple. ... It shall be assumed that 
file deed poll operated as an effectual enlargement 
according to its tenor.” Tlie lease was from the 
lord of the manor of Stepney. The facts stated 
in the condition were true, A the property had been 
assigned to the vendor in 1902 as free from th(» 
r(*nt, but subj(*ct to the lease, but in tlie abstractc^d 
deeds between 1828 & 1902 it was described as 
held at a rent of la. The purchasiT objected that 
the assumption lie was required to make in the 
particulars was to the vendor’s knowledge untrue 
& the statement in the i^iarticulars that the property 
was freehold was a misrepresentation, <Sc brought 
this action for rescission of the contract & return 
ol his deposit. It was proved at the hearing that a 
search in tlie records of the manor showed that no 
lent had been paid for fifty years, <& there was no 
certain evidence that it had ever been paid at all : 
-- Held : the vendor might reasonably beUeve that 
the property was freehold & was therefore justified 
in so describing it in the particulars, & then, by 
the conditions, requiring the purchaser to assume 
the facts establishing the freehold title, which the 
vendor knew he would have a difficulty in proving. 
Tliere was therefore no misrepresentation. 

It is not the function of tlie particulars to deal 
with title at all; that has to be dealt with on 
•‘vidence, & it is the function of the conditions 
to state what evidence of title the purchaser is to 
have (Warrington, J.).- — Blaiberg v, Keeves, 
[1906] 2 Vh. 175 ; 75 L. J. Ch. 464 ; 95 L. T. 412 ; 
54 W. R. 451. 

565. Condition as to non-registration.] — 

Girling v. Girling, [1886] W. N. 18. 

666, Effect of purchaser being a lawyer,] — 

I think that if the point is not perfectly clear in 
pltfs.’ favour the fifth & sixth conditions of sale 
cannot in this respect be disregarded — cannot 
but have weight attributed to them in the x>resent 
contention — cannot but preclude an experienced 

able member of the legal profession, such as 
deft., from objecting to the title on grounds which 
• . , must, I conceive, be taken to have been by 
that condition pointedly & distinctly brought under 
his observation & attention (Knight-Bruce, L.J.). 
— Minet V. Leman (1855), 7 Be G. M. & G. 340 ; 

Eq. Rep. 783 : 24 L. J. Ch. 545 ; 25 L. T. O. S. 
‘^84 ; 1 Jut. N. S. 692 ; 44 E. R. 133, L. JJ. 
Anrwtations Mentd. Baldwin v. Baldwin (No. 2) (1856). 

22 Beav. 419 ; Farley v. Bonham (1861), 2 John. & H. 

177 ; Jacomb v. Turner, [1892] 1 Q. B. 47. 

567. Reference to documents.] — A condi- 

tion of sale which refers to a document as affecting 
the title, & offers an opportunity of inspecting it, i 


is not misleading, unless it so states the documents 
as to lead to the belief that all that is material in 
it is disclosed. — B lenkhorn v . Penrose (1880), 
43 L. T. 668 ; 29 W. R. 237. 

Annotation : — Reid. Doiurlicrty v. Oates (1900), 45 SoJ. Jo. 

119. 


Sub -SECT. 3 . — Particula us . 


568. Purpose of particulars — Description of sub- 
ject-matter.] — Torrance v. Bolton, No. 537, 
ante, 

569. Not of title.] — Blaiberg v , 

Keeves, No. 561, ante, 

570. Effect of — Purchaser bound by particulars 
— Not by general description in advertisement.] — 

Purchaser not entitled to a conveyance of part, 
though answering the general description in the 
advertisement of sale, as it was not in the con- 
templation of either party at the time of the pur- 
chase or conveyance ; iiurchaser bcung referred 
to a more particular description, which did not 
include that part ; the surrender having been 
made according to tliat k> from his own instructions. 
— Calveri.ey r. Williams, Williams v. Cai.- 
VERi.EY (1790), 1 Ves. 210 ; 30 E. R. 306, L. 0. 
AnnotalLons : — COQSd. Clowes v. Hi^rjcmson (1813), 1 Vos Sc B. 
524 ; UoiurlaB v. Baynes, flDOsj A. C’. 477. Reid. Maiiber 
V. Back (1818), 0 Haic, 443 ; Price v, Li y (18(1.)), 1 Gill. 
235. 


571. Description of property by lots — No 

presumption to sell undivided estate.] — Aftcu* a sale* 
by auction of a messuage & lands, one of the* 
conditions of which was that any mistake ot‘ error 
in the description of the property, or any oUrt 
error in the particulars, shouhl not annul the sales 
but, except where otherwise i)rovid(*d for by the* 
conditions, a compensation should be given or 
taken, to be settled by two referees or an umj)ire — * 
it was found that one* of the lots contained about 
20 acres more, ete another about 10 acres h‘ss, than 
the quantity of land described in the particulars : 
— Held: upon the construction of the (‘ondition, 
the mistake or (*rror tJiereby contemplated was 


such a mistake or error as would annul the contract ; 
(2) the excess of t he quantity of land in one of tlie 
lots, <S6 the deficiency in the other, were both 
subjects of compensation within the condition ; 

the ct. would, if necessary, refer it to the masti*!* 
to settle the amount of such compensation, not- 
withstanding that, from the variety in the nature 
of the different portions of the land in wliicli tin* 
variations occurred, there was no uniform standard 
for computing such amount ; (3) wJiother a vendor 
could or could not in equity bo relieved on the 
ground of mistake from a contract for the sail* ol 
lands inaccurately described as to quantity, 
which description had been prepared by his soh*. 
from former particulars & conditions relating to 
the same property, drawn up by another solr. 
on the report of a surveyor, equity would not in 
such circumstances enforce the contract against 
the vendor, unless the case should be one for 
compensation, the purchaser should submit to 
make such compensation. 

The actual designation in the particulars of the 
property offered for sale of the number of acres 
contained in a lot : — Held : to negative the pre- 
sumption of any intention on the part of the vendor 
to sell the estate in the lump .—Leslie v, Tompson 
(1851), 9 Hare, 268 ; 20 L. J. Ch. 561 ; 17 L. T. 
O. S. 277 ; 15 Jur. 717 ; 08 E. R. 503. 

Annotations : — As to (1) Consd. Painter v, Newby (185.3), 11 

Hare, 26. Refd. Bettyes v, Maynanl (1882), 46 L. T. 766. 

572. Necessity for accuracy.] — It is the duty of 
a vendor in his particulars of sale t<^ describe the 
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f^ed. 1. — Generally: Suh-sed 3. Ged. 2: Ntjft- 
sedn. 1 . 2, 3 <fe 4.T 

property with perfect accuracy & not leave it to 
inference.- -SwAiSLAND v, Dbarsley (1861). 29 
Beav. 430 ; 30 L. J. Ch. 652 ; 4 L. T. 432 : 7 
.Tur. N. S. 984 ; 9 W. R. 526 ; 54 E. R. 694. 
Ar^tation : — Consd. Tamplin v. James (1880), 15 Cli. 1). 

673. Misrepresentation.] — In a sale by 

the direction of the ct. the particulars of sale stated 
that lot 12 comprised a house “ at present in the 
occupation of C., at a rental of per annum £42.*' 
The purchaser of this lot paid the deposit, & his 
purchase was confirmed by order absolute, & he 
then obtained an order for payment of the remain- 
der of the purchase-money into ct. The purchaser 
afterwards discovered that C. was not tenant to 
the vendors, but to some person who claimed by 
an adverse title: — HeJd : the description in the 
particulars of sale must mean that O. was tenant 
to the vendors for a limited period at a given rent, 
& that this was a representation so different from 
the fact that it amounted to such bad faith on the 
vendor’s part as would induce the ct. to discharge 
the purchaser from his contract. — • Lachlan v, 
Rkyvolds (1853), Kay, .52; 2 Eq. Rep. 713; 
28 L. J. Ch. 8 ; 22 L. T. O. S. 211 ; 2 W. R. 49 ; 
69 E. R. 23. 

574. Effect of knowledge of pur- 

chaser.] — A house was stated in particulars of sale 
t/O be in the occupation of the C. J. company 
under a lease.” The co, were in occupation by 
virtue of a lease, which, howev^er, had not been 
granted to them, but to A., B. & C., who were their 
trustees. The vendor’s solr. immediately before 
the sale told the purchaser that he did not 
remember the names of the lessees, but believed 
that A. &; B. were two of them. The purchaser 
object('d to the title on the ground that the above- 
statement in the particulars amounted to a 
representation that the co. were the lessees ; — 
Held : assuming the statement to be such that if 
the case had si/ood on the particulars only the 
contract ought to have been rescinded, the pur- 
chasei-, having bought with the above information, 
must be held to his bargain. — Farebrotheb v. 
Gibson (1857), 1 De G. & J. 602 ; 44 E. R. 857, 
L. J,T. 

AnmtoUon : — Distd. Cato v. Thompson (1882), 9 Q. B. D. 
616 . 

575. .] — In a sale of property under 

administration in the County Palatine Ct. of 
Lancaster, the particulars of sale described one of 
the lots as leasehold, held under a lease, the date 
& parties to which were stated. There was no 
attempt made to state the teims of the lease, & 
no mention was made of a groimd rent of 
£43 17^j. 6d., to which the lot was subject. The lot 
was sold at auction for £1,400. The pmehaser 
afterwards claimed to have the sale rescinded, 
on the ground that the particulars being silent on 
the subject of ground rent, he had been misled & 
induced to believe that there was no ground rent, 
or only a nominal one. In his affidavit he stated 
that if he had known of the ground rent he would 
not have bid more than £700. The property had 
been previously valued at £1,450 by a professional 
valuer, who had taken the ground rent into account, 
& who at the sale bid £1 ,390 -jBTeW : the 
particulars were misleading Ai. the purchaser was 
entitled to have the sale rescinded. — Jones v. , 
Rimmer (1880), 14 Ch. D. 688 ; 49 L. J. Ch. 775 ; • 
43 L. T. 1 11 ; 29 W. R. 165, C. A. 

Expld. Blenkhom v. Penrose (1880), 43 L. T. 


676. .] — Tompkins v, Tratt (1915), 

139 L. T. Jo. 541. 

577. Omissions in partioulars — Failure to dis- 
close service of notices to pave.] — The omission by 
a vendor, without fraudiilent intent, to disclose, 
before sale, to the purchaser of town leasehold 
property the fact that he, the vendor, had been 
served by the local authority with the usual notices 
under Public Health Act, 1876 (c. 65), to pave, etc., 
the street fronting the premises, is not such an 
“ omission in the particulars ** tending to depreciate 
the value of the property as to entitle the pur- 
chaser, if he completes his purchase, to compensa- 
tion under the usual general condition, where the 
works are not executed by the local authority, & 
the expenses thereof do not therefore become a 
charge on the premises, until after the completion 
of the purchase. 

Qu, : whether such an omission on the part 
of the vendor, even though without fraudulent 
intent, would have afforded the purchaser sufficient 
ground for resisting specific performance of his 
contract, or for an action for rescission. 

A condition of sale indemnifying the vendor 
against expenses “ in complying with any require- 
ment enforceable against him & made after the 
sale by the local authority in respect of paving, 
etc., the streets *’ is not such an implied statement 
that no requirement has been made by the local 
authority before the sale as to entitle the purchaser 
to relief on the ground of deception on discovering 
that notices under Public Health Act, 1875 (c. 55), 
had been served on the vendor before the sale. — 
Re Leyland & Taytx)r’8 Contract, [1900] 2 Ch. 
625 ; 69 L. J. Ch. 764 ; 83 L. T. 380 ; 40 W. K. 
17 ; 16 T. L. R. 566, 0. A. 

Reid, CarUsh v. Salt, [1906] 1 Ch. 33.5; 
Beyfus v. Lodge, [1925] Ch. 350. 

578. Variation by auctioneer — Whether parol 
evidence admissible.] — Fife v. Clayton (1807), I 
Coop, temp, Cott. 351, n. ; 13 Ves. 540 ; 47 E. R. 
890, L. C. 

Annotations: — ^Refd. Bomers v. Fleming, [19251 Ch. 2G4. 
Mentd. WiUlamB r. PhUlips (1881), 8 Q. R. D. 437. 

-See Auction & Auctioneers, Vol. 

III., pp. 17, 18, Nos. 127, 130-133. 

Not heard by bidder — Whether bar to 

specific performance.] — See Auction & Auction- 
eers, Vol. HI., pp. 15, 16, Nos. 114, 115. 


Sect. 2.— RIGHTS UNDER PARTICULAR CON- 
DITIONS. 

Sub -sect. 1 . — ^Biddings. 

See, generally, Auction & Auctioneers, Vol. 

III., pp. 19, 20, 37, Nos. 137-145, 266. 

Sales subject to reserve.] — See Auction & 
Auctioneers, Vol. III., pp. 11-16, 44, Nos. 81-110, 
307. 

Damping the sale.] — See Auction & Auction- 
eers, Vol. III., pp. 20-22, Nos. 148-161. 

Deposit.] — See Sub-sect. 2, post. 


Sub-sect. 2. — Deposit. 

See, generally. Auction &; Auctioneers, Vol. 

III., pp. 23 et eeq. 

Forfeiture & recovery.]— Part VIII., Sect. 2, 
post. 


Sub-sect. 3. — Fixtures and Machinery. 

579. Condition to take at valuation — Whether 
valuation condition precedent to specific per- 
formance.] — ^A purchaser having agreed to buy 
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certain land & bleach works for £7,770 & to take 
ihe plant & machinery at a valuation: — Held: 
tiio necessity of a valuation was no reason for 
j-ef using specific performance at the suit of the 
vendor. — Jackson v, Jackson (1853), 1 Sm. & G. 
184 ; 22 L. J. Ch. 873 ; 21 L. T. O. S. 98 : 1 W. R. 
264 ; 65 E. R. 80. 

Annotaiion : — ^Refd. Richardson v. Smith (1870), 5 Ch. App. 
048. 

580. .] — An agreement for sale of 

leasehold premises & the goodwill of a trade, 
certain fixtures to be taken at a valuation, to be 
made by two gaugers, to be named, or their umpire : 
— Held : the ct. could not decree specific perform- 
ance of an agreement, one part of which was left 
to be determined by arbn. — Darbey v. Whitaker 
(1857), 4 Drew. 134 ; 29 L. T. O. S. 351 ; 5 W. R. 
772 ; (32 E. R. 52. 

Annotations : — Apld. Tillcti v. Charing: Cross Bridgre Co. 
(1869), 26 Beav. 419. Reid. Collins v. Ctollins (1858), 20 
Bcav. 306 : Baker v. Mot. By. (1862), 31 Boav. 504 : 
Richardson v. Smith (1870), 5 Ch. App. 648 ; Blart v. 
Hart (1881), 18 Ch. 1). 670. Mentd. Muller & Co.'s 
Margrarino v. I. R. Comrs. (1899), 69 L. J. Q. B. 291. 

581. .] — By the contract for the sale 

of an estate it was agreed that the price should be 
£24,000, & it was further agreed, amongst other 
things, that certain furniture, other articles on 
the estate, the value of which was about £2,000, 
sliould be valued by valuers mutually agreed upon, 

that the purchaser would take a part of the 
furniture & articles at that valuation. The vendor 
1 ‘efusod to appoint a valu(‘r, & refused to complete. 
Decree made at the suit of the purchaser for 
specific performance of the contract, oxcei^t so far 
as it related to the furniture &> articles. — Richard- 
son V. Smith (1870), 5 Cli. App. 648 ; 39 L. J. Ch. 
877 ; 19 W. R. 81, L. 0. & L. J. 

582. Refusal of permission to enter to 

make valuation — Mandatory injunction.] — Where 
an agreement has been entered into for the sale of 
a house at a fixed price, & of the fixtures & furniture 
llierein at a valuation by a person named by both 
parties, & he undertakes the valuation, but is 
refused permission by the vendor to enter the 
premises for that purpose, the ct. will make a 
mandatory order to compel the vendor to allow 
1 ho entry to enable the valuation to proceed. The 
ct. has jurisdiction to make any interlocutory order 
which is reasonably asked as ancillary to the 
administration of justice at the hearing. — Smith v. 
Deters (1875), L. R. 20 Eq. 511 ; 44 L. J. Ch. 
613 ; 23 W. R. 783. 

Annotation : — Reid. County Hotel & Wine Co. v. L. & N. W. 
Ry., [1918] 2 K. B. 251. 

.] — See, generally. Arbitration, Vol. II., 

P}). 385, 386, Nos. 459-470. 


Sub-sect. 4. — Timber. 

583. Condition to take at valuation — Timber 
wholly on copyhold land — Sale of land of mixed 
tenures.] — On a contract for the sale of lands, 
described as partly freehold & partly copyhold, & 
the timber thereupon, the latter at a specified 
valuation, upon a condition that the vendor should 


not be required to distinguish the freehold land 
from the copyhold, nor the respective boundaries 
therf^of, it was held that, upon the particulars & 
conditions, the contract for the land & timber was 
one contract, &; not separate contracts ; & that the 
purchaser was bound to pay for the timber at the 
valuation, notwitlistanding the fact that it might 
be wholly upon the copyhold land, & therefore 
subject to the rights of the lord, & the restrictions 
of the custom. 

Where, upon a contract for the sale of an estate, 
a separate & distinct contract is made for the sale 
of the timber upon it the ct. will not enforce the 
latter contract unless the vendor can give the 
purchaser such possession & dominion over the 
timber as will entitle him to fell & remove it ; but, 
if an entire contract bo made for the sale, both of 
the estate & the timber, notwithstanding the 
purchase-money is made up of distinct sums fo]* 
each, the vendor is only bound to make out his 
title to tlie land according to the contract ; & th(‘ 
title to the land is the title to the timber upon it. 

The purchaser of undistinguished freehold Sc 
copyhold land & timber, under a single & ontin* 
contract, must be considered as estimating, in th(» 
price he pays for the land, the price he pays for 
the timber. — Crosse r. Lawrence (1852), 9 If are, 
462 ; 21 L. J. Ch. 889 ; 18 L. T. O. S. 31 4 ; 1(3 
Jur. 142 ; 68 E. R. 591. 

Annotation : — FoUd. Crosse v. Keene (1852), 9 Hare, 469. 

684. Sale of copyhold land.] — A 

contract for the purchase of copyhold land at a 
certain price, & the timber upon it at a specified 
valuation, enforced as one entire contract , although 
the vendor could not show any custom in the 
manor, or licence from the lord, enabling the 
tenants of the manor, or himself, or his assigns, to 
fell the timber. — Crosse v, Keene (1852), 9 Hare, 
469 ; 21 L. J. Ch. 892 ; 18 L. T. O. S. 314 ; 16 
Jur. 142 ; 68 E. R. 595. 

585 , Appointment of umpire — Jurisdiction 

of court to set aside valuation.] — Wliere a contract 
for the sale of an estate provided that th(‘ timber 
should be taken at a valuation, each party to 
appoint his own valuer, & that the parties sliould 
in case of difference, appoint an umpire : — Held : 
the ct. had no jurisdiction to set sucli umpire’s 
valuation aside, the umpire being merely a valuer 
substituted for other valuers, & not an arbitrator. 
— Re Carus-Wilson & Greene (1886), 18 Q. B. D. 
7 ; 56 ly. J. Q. B. 530 ; suh nom. He Wilson & 
Greene, Re Casterton Estates, 55 Tj. 3'. 861 ; 
35 W. R. 43 ; 3 T. L. R. 22, C. A. 

Annotaiions : — Consd. Re Haminond & Wat(5rton (1890), 62 
Ij. T. 808. Refd. Rc Carpenter & Bristol Corpii. (1907), 
71 J. P. 417 ; Kennedy v. Barrow-in>Fiirm‘S3 Corpii. 
(1909), 2 Hudson’s B. C., 4lli ed., p. 411. 

.] — See, generally, Arbitration, Vol. II., 

pp. 385, 386, Nos. 459-470. 

586. Agreement to take at price named by 
auctioneer — Effect of mistake by auctioneer.] — 

At a sale of an estate by auction under the direction 
of the ct., J. E. having previously been informed of 
the value of the timber, purchased lot 2, A agreed 
to take the timber at the price named by the 
auctioneer. The chief clerk confirmed Iho sale <fc 


PART IV. SECT. 2, SUB-SECT. 3. 

c. Condition against removal until 
Pai/ment of purctiaae-money — Whether 
condition d^eated hy vendor taking 
wortflfoflfc.] — On the sale of a wooden 
lae^ry & machinery, It was stipulated 
That until the purchase -money should 
he fully paid, the vendees were not to 
i*omove the machinery. The vendors 
wterwardfl convoyed to the purchasers, 
Who, to secure the unpaid purohase- 
inoney, executed a rntgre. purporting 


to be the factory only, & not mention- 
ing the machinery : — Hdd : the cove- 
nant against removing the machlnoi’y 
remained in force. — Crawford r. 
Findlay (1871), 18 Gr. 61.— CAN. 

d. Condition to instal machinery — 
Forfeiture on default — Default for 
reasonable cause .] — Kokomo Invest- 
ment Oo., Ltd, v. Dominion Har- 
vester Co., Ltd. (Alta.), [1918] 3 
W. W. R. 306; 4.3 D. h, Jl. 198.— 
CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

e. Condition to remove within time 
limited — When time begins to run.] 
— One of the conditions of sale was, 
that the timber was to be removed by 
T. within two years ; — Held : the 
effect of the condition was that T. 
was only to have the right to out 8c 
remove the timber within two years 
from the date of the agreement. — 
Steinhoff V. McRae (1887), n O. R. 
,546.— CAN. 
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sects, i (a) & jh),] 

filed his certificate. It was subsequently dis- 
covered that the value of the timber on a portion 
of the lot had been, by the mistake of the 
auctioneer, omitted : — Reid : on summons by 
the vendors, the purchaser was entitled to hold the 
property without submitting to a valuation of the 
timber. — Griffiths v. Jones (1873), L. R. 1.5 Eo. 
279 ; 42 L. J. Ch. 408 ; 37 J. P. 357 ; 21 W. R. 
470. 

Reid. Re Clayton, Smitli v. Clayton, [1920) 

A OH* 

587. Meaning of timber.] — Re Tower’s 

Contract, [1924] W. N. 331. 


Sun -SECT. 5.- Title. 

A. Commencement of Title. 

(a) Title to Commence at Specified Time. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 44. 

688. Meaning of forty years* title.] — Property 
was put up for sale by auction on June 11, 1890. 
The particulars described the property as “ free- 
hold.” The conditions of sale provided that the 
title should commence with a mtge. dated July 29, 
1852, & that the purchaser should within fourteen 
days after the delivery of the abstract send to the 
vendor’s solrs. all his objections & requisitions as 
to the title, & that subject thereto, the title should 
be deemed to be accepted. 

An abstract of title, commencing with the mtge. 
of July 29, 1852, was delivered to the purchaser 
on June 24, 1890. On July 8 the purchaser sent 
various objections & requisitions to the vendor’s 
solrs. He was not satisfied with the vendor’s 
replies, & on July 23 he delivered further requisi- 
tions. On Aug. 9 he issued a summons under 
Vendor & Purchaser Act, 1874 (c. 78), asking for a 
declaration that his requisitions & objections had 
not been satisfactorily answered by the vendor, 
Sl that a good title had not been shown in accord- 
^ce with the particulars & conditions of sale. On 
f purchaser filed an affidavit in support 

of his summons, in which he raised as an objection 
to the title the existence in a deed of Mar. 3, 1847, 
tlirough which the title to part of the property 
covenant restricting the right of 
building on that part. The purchaser had dis- 
covered the contents of this deed by means of 
inquiries which he had made of a third party with 
reference to another matter ; but the objection 
was not mentioned to the vendor until the affidavit 
of Oct. 16 was filed. The ct. was of opinion that 
the purchaser must be deemed to have acquired 

notice of the covenant shortly before July 23 : 

Held : the purchaser having acquired notice of the 
restrictive covenant, would be bound by it • it 
formed a valid objection to the title ; he was not 
too late in raising the objection ; & he was entitled 
to be relieved from his contract. 

S^mble : as the purchaser had agreed to accept a 
title of less than forty years, he would, even if he 
had not discovered the covenant, have had 
constructive notice of it, since it would have been 
abstract, if a proper forty years’ 
title had been shown. 

pi^chaser chooses to take property with a 
thirty -eight years’ title, without going any further 
opinion, constructive notice 
or that which he would actually have known if he 
had required a forty years’ title to bo shown, & 
had investigated the title during that period. ... 


- When I say a forty years’ title, I mean a title 
deduced for forty years, & for so much longer 
. as it is necessary to go back in order to arrive at a 
^ point at which the title can properly commence. 

The title cannot commence in nubibtis at the exact 
» point of time which is represented by three hundred 
J iV- sixty-five days multiplied by forty. It must 
^ commence at or before the forty years with some- 
^ thing which is in itself, or, which it is agreed shall 
be, a proper root of title (North, J.). — Re Cox & 
Neve’s Contract, [18911 2 Ch. 109; 64 L. T. 

J 733 ; 39 W. R. 412. 

Jn^otofirm :~Retd. Re Nisbet & Potts’ Contract, [1900) 

J 1 Ch. 386. 

589. Agreement to take less than forty years 
title — Constructive notice of restrictive covenants — 
Entitling purchaser to repudiate.] — Re Cox 

Neve’s Contract, No. 588, ante. 

590. Affecting purchaser from 

squatter.] — Neither a squatter who has acquired 
a good title by possession, nor a i)urchaser from 
liim, is exempt from liability arising through his 
not insisting on ik, obtaining a full forty years’ 
title. Therefore, if any purchaser under the 

I squattcu’s possessory title chooses to accept less 
than a foity years’ title, he is fixed with con- 
structive notice of all such equities affecting the 
land as he would have discovered by reasonable 
inquiries under a title for the full period. 

Thus, where, on a purchase for value of freehold 
land, the purchaser agreed to accept a title com- 
mencing with a possessory or squatting title 
acquired within forty years prior to the purchase, 
he was held to have constructive notice of 
restrictive covenants afiecting the land entered 
into within the forty years by an owner before the 
squatter took possession . — Re Nisbet & Poti''s’ 
Contract, [1906] 1 Ch. 386; 75 L. J. Ch. 238; 
94 L. T. 297 ; 64 W. R. 286 ; 22 T. I.. R. 233 ; 
50 Sol. Jo. 191, C. A. 

AmudaiKyn’i : — Reid. Abbey v. OutteroB (1911), 55 Sol. Jo. 
3G4 ; Wilkofl v. Spooner, [1911) 2 K. B. 473 ; Long v. 
pray (1913), 58 Sol. Jo. 40; L. 0. C. v. Allen, [1914] 

3 K. B. 642 ; Meyer t\ Cliarters (1918), 34 T. L. U. 589. 

591. Whether purchaser entitled to documents 
executed before specified time.] — The vendor con- 
tracted to sell land in England under a contract 
fixing the commencement of title in 1874, & stating 
that he was selling as tenant for life under his 
statutory power under Settled Land Acts. The 
settlement in question was a compound settlement 
created by several instruments, some of which, 
including a will made in 1836, were dated or made 
prior to the time fixed for the commencement of 
title, & the last of wliich was a resettlement made 
in 1902. The vendor had, however, voluntarily 
furnished an abstract of all the earlier documents 
constituting the compound settlement except the 
will of 1836, which was recited in one of these 
documents dated in 1800. The compound settle- 
ment originally comprised land in Ireland alone, 

& by an order of the High Ct. of J ustice in Ireland 
made in 1908, the present trustees were appointed 
trustees of the compound settlement for the pur- 
poses of Settled ^nd Acts. In 1910 the land in 
England, the subject of the contract was conveyed 
to the trustees & their heirs to the uses, upon 
the trusts & subject to the powers, charges, & 
provisions to, upon, & subject to which under the 
compound settlement the freehold lands therein 
comprised stood limited . The conveyance con- 
tained a statement to the effect that the purchase 
was made at the direction of the tenant for life out 
of capital moneys in the hands of the trustees 
arising under the compound settlement : — Held : 
the purchasers were precluded by Conveyancing 
& Law of Property Act, 1881 (c. 41), s. 3 (3), from 
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requiriiig production of the probate of the will of 
1836 or an abstract or copy thereof. — Re Abran 
(Earl) & Knowlesden & Greek’s Contract, 
[1912] 2 Ch. 141 ; 81 L. J. Ch. 647 ; 106 L. T. 
758. 

Annotation : — ^Mentd. Re Charteris, Charteris v. Kenyon, 

[1917] 2 Ch. 257. 

(6) Title to commence with Specified Document. 

692. Whether purchaser precluded from in- 
vestigating earlier title.] — Conditions of sale, de- 
scribing a title to premises as arising under an 
exchange, by virtue of an award of comrs. under 
an Inclosure Act, are satisfied by showing a title 
by award in respect of other lands & of common 
rights, without showing the further particulars of 
the exchange ; & if the vendor contracts to 

commence his title with the award, the purchaser 
has no right to inquire into the title of the lands 
given by the vendor in exchange for the lands 
contracted to be sold. — Cattell v. Corrall (1840), 
4 Y. & C. Ex. 228 ; 9 L. J. Ex. Eq. 37 ; 160 E. It. 
989. 

Annntfdion Refd. Re Marshall & Salt’s Contract, [1900] 

2 Ch. 202. 

593. .] — Wliere a condition of sale provided 

that the vendors should not bo required to com- 
mence the title prior to the will of E., but that the 
purchaser should be satisfied with a declaration 
of the seisin of E. in fee simple of the property, 
free from incumbrances for a certain period : — 
Held : the declaration must strictly comply with 
the terms of the condition. — N ott v. IUccard 
( 1856), 22 Beav. 307 ; 25 L. .T. Ch. 618 ; 26 E. T. 
O. 8. 267 ; 2 Jur. N. S. 1038 ; 4 W. R. 269 ; 52 
E. R. 1126. 

Annotations: — Refd. Wells r. Maxwell (No. 1) (18G:1), 32 

lieav. 408 ; Klni? v, Chamberlayn, [1887] W. N. 158. 

594. .] — (1) Though a condition of sale that 

the title shall commence with a certain indenture 
leaves it open to the purchaser to show aliunde 
that the parties purporting to convey were not 
competent to do so, yet if this be not shown, their 
competency to convey must be assumed, this 
where the conveyance was by a corpn. only having 
power to convey under certain circumstances not 
shown to exist. 

(2) The costs of an unsuccessful application by 
a purchaser under a decree to be relieved from his 
purchase, on the ground of defective title, must be 
paid by appet. — O sborn v . Osborn (1870), 18 
W. R. 421. 

595. ,] — Be Sandbacu & Edmondson’s 

Contract, No. 562, ante. 

596. .] — The conditions of sale of a free- 
hold estate provided that the title should com- 
mence with a conveyance on sale dated 1892 
deducing the title by recitals from 1844 ; & that 
it appeared from such recitals that on payment 
off of a mtge. in 1868 no reconveyance was exe- 
cuted, & that in that year the estate, which was 
in fact of freehold tenure was assured to the 
vendor at the sale in 1892 by a form of assurance 
apphcable only to copyholds, & that the pur- 
chaser should raise no objections in respect of 
these matters or require the legal estate, if out- 
standing, to be got in, but should be satisfied 
with the recitals. By the deed of 1892, which 
recited that by a voluntary settlement of 1868, 
the settlor covenanted to surrender the estate, 
which was subject to a mtge. of £700, to the use 
of trustees of the settlement upon trust for sale, 


to pay off the mtge. & thereupon to cause the 
estate to be conveyed or surrendered so as to vest 
in the trustees freed from the mtge., the estate 
was conveyed by the trustees to the predecessor 
in title of the present vendor. The mtge. was 
paid off, but no reconveyance was executed. 
The estate was purchased by the auctioneer at 
the present sale, who refused to complete. Upon 
summons by the vendor under Vendor & Purchaser 
Act, 1874 (c. 78) : — Held : the purchaser was 
told he would not get the legal estate ; although 
he might claim the legal estate by reason of the 
covenant to surrender & the declaration of trust 
for sale, ho could not call upon the original settlor 
to pass the legal estate . — Re Williams & Parry’s 
Contract (1895), 72 L. T. 869 ; 13 R. 574. 

597. Stipulation that no earlier title be 

investigated.] — Upon a sale by auction of lease- 
hold premises one of the conditions was as follows 
— “ the lessor’s title will not be shown, & shall 
not be inquired into.” In a suit to enforce specific 
performance by the vendor against the purchaser 
the latter objected that the lessor’s title appeared 
by Acts of Parliament produced by the purchaser, 
which showed that the lessors had no power to 
lease the premises : — Held : the condition pro- 
vided that the title should not be shown, also 
precluded inquiry for every purpose ; & specific 
j>erformance was decreed. — H ume v. Bentley 
( 1852), 5 He G. & Sm. 520 ; 21 L. J. Ch. 760 ; 16 
Jur. 1109 ; 64 E. R. 1225. 

Annotations : — Consd. Dryfidalc v. Maco (1854), 2 Eq. Rep. 
386. Distd. Waddell v. Wolfe (1874), L. li. 9 Q. li. 515 ; 
Harnett v. Baker (1875), L. li. 20 Eq. 50. Apld. Re 
BanlHtcr, Broad v. Munton (1879), 12 ()h. D. 131 (Hee 
12 Ch. D. p. 139). Folld. Re National Provincial Bank of 
England & Marsh, 11895] 1 Ch. 190. Consd. Re Scott & 
Alvarez’s (kmtraot, Scott v. Alvurcz, [1895] 2 Ch. 603. 
Refd. Nunn v. Hancock (1871), 24 L. T. 569 ; Best r. 
Hamand (1879), 12 Ch. D. 1. 

59g, .] — Deft, became purchaser at 

I>ublic auction of a lot comprehending a freehold 
messuage & a fee farm rent of 21s. By the con- 
ditions of sale, no evidence was to bo required of 
the receipt or )>ayment or existence of tlie fee 
farm rent, other ilian that disclosed by a certain 
conveyance ; ” nor should any objection be taken 
to the title in consequence of the non-payment 
or non-receipt ” of the fee farm rent. It was 
discovered that in fact the rent had not been paid 
or received for twenty years before the sale : 
the purchaser contended that it was therefore 
extinguished under Real Property limitation 
Act, 1833 (c. 27), s. 34, & had ceased to exist at 
the time of the sale ; — Held : ho was not entitled 
to repudiate the contract on this ground, but must 
be considered to have purchased, under the con- 
ditions of sale, the chance of the rent being obtain- 
able. — Hanks v. Palling (1856), 6 E. & B. 659 ; 
25 L. J. Q. B. 375 ; 27 U. T. O. S. 170 ; 2 Jur. 
N. S. 688 ; 4 W. R. 007 ; 119 E. R. 1009. 

599, ,] — By the terms of a contract 

for the purchase of real estate, it was stipulated 
that “ a copy of the pedigree on which the claim 
of the vendor as heir-at-law to the last owner was 
based should be furnished to the purchaser, who 
should admit the right of the vendor as such 
heir-at-law, & should not require any fisher 
evidence of marriages, births, failure of issue, 
descents, intestacies, survivorships, or other 
matters of pedigree than such as were in the 
possession of the vendor.” The vendor furnished 
a pedigree which was defective : — Held : upon 
the construction of the contract, the purchaser 


PART IV. SECT. 2, SUB-SECT. 6.— A. (b). 

6971. Whether purchaser precluded frfym investigating earlier tUle—Stipulaiixm that no earlier title be investigaied.y-Rc 
M'Olubb & Gabrett's Contract, [1890] 1 I. R. 2’25. — IR. 
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had thereby admitted the vendor’s right as heir- 
at-law to the last owner, &> he could not object 
to any defect in the vendor’s pedigree purporting 
to show such heirship. — Nash v. Browne (1863), 
32 L. J. Oh. 148 ; 7 L. T. 667 ; 9 Jur. N. S. 431. 

600. .]->-Best V. Hamand, No. 699, 

post. 

601 . .] — A contract entered into in 

1882 for the sale of freehold estate provided that 
the title should commence “ with an indenture 
dated Oct. 18, 1845,” & made between persons 
whose names were mentioned, that the earlier 
title sliould not be investigated or objected to. 
From the abstract of title dcliv(*red by the vendors 
to the purchaser it appeared that the deed of 
1845 was a conveyance by a person, who pur- 
ported to be the absolute owner, of freehold & 
Ieas(diold property to trustees, on trust for him- 
self for life, & after his deaili on trust to sell the 
property, A& to hold the proceeds of sale on the 
tinists declared by a deed of even date. An 
express power was reserved to the grantor to 
revoke the trusts. The deed was a voluntary 
one, except for the consideration which resulted 
from the liability assumed by the trustees in 
respect of the leaseholds : — Held : inasmuch as 
the fact that the deed of 1845 was a voluntary 
one would influence the purchaser in determining 
whether he would agree to accept a title com- 
mencing within forty years, the vendors ought to 
have stated in tlie condition of sale the nature 
of the deed ; the omission to state this r^mdered 
the condition a misleading one ; & the purchaser 
was not bound by the contract to accept a title 
commencing with that deed. 

Qu. : whethcT a volimtary conveyance is a 
good root of title. — Re Marsh & Granville (Earl) 
(1883), 24 Ch. D. 11 ; 53 L. J. Ch. 81 ; 48 L. T. 
947 ; sub nom. Marsh v. GRANviLr^E (Lord), 31 
W. B. 845, C. A. 

Annotations Distd. Faruham Brewery Co. v. Hunt (1893), 

(}8 L. T. 440. Consd. lie Williams & Parry’s Contract 

(1896), 72 L. T. 809. Reid, lie Lulham, Brintou r. 

Lulbam (1884), 63 L. J. Ch. 928. 

602. ^^ .] — Upon a sale of land as 

belonging to the vendors in fee one of the con- 
ditions of sale provided that the title should 
commence with a conveyance dated in 1869, & 
that the i)rior title ” shall not be required, in- 
vestigated, or objected to.” The purchaser 
refused to complete his i)urchaso, & took out a 
summons under Vendor & Purchaser Act, 1874 
(c. 78), for the retui’n of his deposit, on the ground 
that he had discovered aliunde that, by reason 
of the will of testator, who died prior to 1869, 
the grantor in the deed of 1869 had only a life 
estate in the property, & that consequently the 
vendors could not show a title to the fee : — 
Held: the piu'chaser was bound by the condi- 
tion ; it precluded him from raising the objection 
to the title, & the summons must be dismissed. 
— Re National Provincial Bank of England 
& Marsh, [1895] 1 Ch. 190 ; 71 L. T. 629 ; 43 
W. B. 186 ; 39 Sol. Jo. 43 ; 13 R. 347 ; sub nom. 
Re Marsh’s Purchase, 64 L. J. Ch. 255. 

Annotation : — Distd. Re Scott & Alvarez’s Coutraot. Scott 

V. Alvarez, [1895] 1 Ch. 696. 

603. — ^ Defect discovered aliunde.] — 

T. becoming possessed of certain copyhold pre- 
mises, mortgaged the same to P., &: by the inden- 
ture of mtge. covenanted to surrender them into 
the hands of the Dean & Chapter of W., the lords 


of the manor, to the use of deft., who was to be 
a trustee to sell the premises, in the event of 
default being made in payment of the mortgage 
money. T. made no surrender in pursuance of 
the above indenture, but died after devising all 
his real property to certain trustees ; sub- 
sequently to the death of T., the lords of the 
manor, at the nomination of deft., granted the 
property in question to certain persons upon the 
said trusts, etc., mentioned in the indenture of 
mtge. T., in his lifetime, surrendered other pro- 
perty to the lords of the manor, by way of mtge. 
to C., in consideration of a loan of £100, & by an 
indenture of even date, covenanted, amongst 
other things, to repay the money borrowed, & 
gave the mtgee. a power of sale, in case of default 
in payment of the money. That indenture was 
stamped with an ad valorem stamp of £1 10s. 
Deft, sold the whole of the above property to 
pltf. under the following conditions of sale : — 
that he should deduce a good title to the premises 
for the hves by which they were held under the 
Dean Chapter of W. ; but that no earlier or 
other title should be deduced, or any deed or 
document i)roduced anterior to the last copy of 
com't roU, by which the i>remises were granted : 
— Held : deft, showed no title in himself, as no 
surrender of the premises had been made to his 
use by T., & the vendee was not precluded by 
the conditions of sale from making this objection 
to the title, as it appeared on the face of the 
abstract delivered. 

By the conditions of sale the defendants are not 
bound to produce any earlier title deed than the 
last copy of court roll : that protects them from 
any other title anterior to that court roll : but 
still pltf. is at liberty to show aliunde that the title 
is void (Abinger, C.B.). — Sellick v. Trevor 
(1843), 11 M. & W. 722 ; 12 L. J. Ex. 401. 
Annotation: — Reid. Waddell v. Wolfe (1874), L. 11. 9 Q. B 

515 

604>. .] — Certain leasehold pre- 

mises were put up for sale by auction on the 
following, amongst other, conditions : ” The 

abstract of title shall commence with an indenture 
of underlease, dated May 1, 1869, being a lease 
from W. to S. for a term of fourteen years less 
two days, from I^ady Day, 1869, & it shall form 
no objection to the title that such indenture is 
an underlease ; no requisition or inquiry shall 
bo made respecting the title of the lessor or his 
superior landlord, or his right to gi’ant such under- 
lease.” Deft, liaving agreed to purchase the 
premises, discovered that W. had previously to 
May 1, 1869, mortgaged the premises. Deft, 
objected that the legal estate being outstanding, 
W. had no power to grant the lease of May 1 : — 
Held : deft, was not precluded by the condition 
from taking the objection, & he was not bound 
to complete the purchase. — Waddell v. Wolfe 
(1874), L. R. 9 Q. B. 515 ; 43 L. J. Q. B. 138 ; 23 
W. R. 44. 

Annotations : — Distd. Re National Provincial Bank of 

England & Marsh, [1895] I Ch. 190. Reid. Best v. 

Hamand (1870), 12 Ch. D. 1 ; Smith v. Robinson (1879), 

13 Ch. D. 148 : Nottingham Patent Brick & Tile Co. v. 

Butler (1885), 64 L. T. 444. 

605. .] — B^ehold property was 

sold in 1877 subject to a condition that the title 
should commence with a deed dated Dec. 30, 
1867, & no earlier or other title should be required 
or inquired into by the purchaser ; — Held : this 
condition did not preclude the purchaser from 
insisting on an objection to the prior title which 
was not discovered through any inquiry made 


6081. Def&:t discovered aiiimde.] — Cunnikoham v. Sproulb <1901). 1 S. R. N. S. W. 117. — ^AUS. 

608 il. .1— lie Davys & Saumn (1886). 17 L. R. Ir. 384.— IR. 
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by bim, but was accidentally disclosed by the 
vendor. Where there is a condition of sale that 
no title to the property sold shall be shown before 
a certain date, semble^ Law of Property Amend- 
ment Act, 1869 (c. 35), s. 24, does not apply to 
the concealment of an incumbrance prior to that 
date. — Smith v. Bobinson (1879), 13 Ch. D. 148 ; 
49 L. J. Ch. 20 ; 41 L. T. 405 ; 28 W. B. 37. 
Annotation : — Ooxisd. Re National Provincial Bank of 
Kngland & Marah, [1895] 1 Ch. 190. 

See Nos. 616, 619, post 

606. Discovery of new matter after 

judgment.] — Leasehold property was sold under a 
condition that the purchaser should not “ make 
any objection or requisition in respect of the 
intermediate title to the premises between the 
granting of the lease & the execution ” of a certain 
assignment thereof, “ notwithstanding any recital 
or reference to such title contained in the assign- 
ment or any subsequent document of title, but 
“ should ” assume that the assignment vested in 
the assignees a good title for the residue of the 
term,” The purchaser discovered aliunde that 
the intermediate title rested on a forged deed & 
a conveyance by a trustee purporting to convey 
as absolute owner : — Held : specific performance 
could not bo enforced by the vendor, but the 
condition precluded the puicliaser from recovering 
back the deposit . — Ue Scott & Alvarez’s Con- 
tract, Scott v. Ai.varez, [1895] 2 Oh. 603 ; 64 

Ji. J. Ch. 821 ; 73 L. T. 43 ; 43 W. B. 694 ; 11 

T. L. B. 471 ; 39 Sol. Jo. 621 ; 12 B. 488, C. A. 
Annotations : — Gonsd. Re Wallia & Barnard’s Contract, 
I1899J 2 Cli. 515 : Re Hughes 6c Ashley’s Contract, [1900] 
2 Ch. 595. Distd. Simpson v. Gilley (1922), 92 L. J. Ch. 
194. ReZd. Re Calcott & Elvln’s Contract (1898), 67 

Ij. j. Ch. 327 ; Re Wells, Boyer v. McLean (1903), 72 

]j. .1. Ch. 513; Toon v. Stanbury-Kardloy (1906), 22 
T. L. K. 530 ; Beyfus v. Lodge, [1925] Ch. 350. 


B. Vcndor^s Title to he accepted. 


607. Validity of condition — Accepted by agent 
of purchaser with general authority.] — If an agent 
for a purchaser, having a general authority, con- 
tracts to purchase such title as the vendor has, 
the ct. will compel specific performance of the 
contract. — St. John v. Stirling (1829), 7 J. 
O. S. Ch. 189. 

608. Language must be clear.] — The ct. 

will not assume that a i)urchaser has agreed to 
purchase the vendor’s interest, whatever it may 
be, unless the language of the agreement is clear. 

An agreement for the purchase of a lease, which 
does not mention the length of the term granted 
by the lease, is void for uncertainty, & cannot 
be enforced. — Southern v. Harriman (1866), 14 
W. B. 487, L. C. 

609. Whether purchaser bound.] — Woolnough 
V, VuiDON (1670), 2 Lev. 33 ; 2 Kob. 708 ; 83 
E. B. 440. 

610. .] — Assignees putting up to sale 

bkpt.’s interest to an estate ” as he lately held 
the same, an abstract of which may be seen at the 
office of Messrs. T. &; co.” : — Held : vendee could 
not insist upon any other title than such as bkpt. 
had. — Freme v. Wright (1819), 4 Madd. 364 ; 
66 E. B. 739. 


Annotations : — ^Distd. Southby v. Hutt (1837), Donnelly 
196. Apld. Prlddle v. Wood (1864), 4 New Rep. 320 
Distd. Edwards v. Wlckwar (1865), L. R. 1 Eq. 68. 


611. .] — By contract A. agreed to sell to 

B. the two leases goodwill in trade of a publi(‘- 
house, & shop adjoining, for the sum of £4,250, 
“as he holds the same,” for terms of twenty- 
eight years from Midsummer next ensuing, at the 
annual rent therein mentioned, B. agreed to 
accept a proper assignment of the said leases k. 
premises as above described, without requiring 
the lessor’s title ; & upon payment of the said 
sum of £4,250, A. a^eed to execute an eilectual 
assignment of the said leases, k deliver up posses- 
sion of all the said premises : ~ Held : the true 
meaning of this agreement was, that the vendee 
was to purchase the two leases without inquiring 
into the title of the lessor, k could not refuse 
to complete his purcliaso on account of an objec- 
tion to that title. — S pratt v, J either y (1829), 10 
B. k C. 249 ; 5 Man. k By. K. B. 188 ; 8 L. J. 
O. S. K. B. 114 ; 109 E. B. 443. 

Annotations : — Distd. Shepherd v. Koatlcy (1834), 1 C’r. M, 

& R. 117. Consd. Hunie v. Bentley (1852), 5 De G. U Sni. 

520 ; Tweed v. Mills (1865), L. 11. 1 C. P. 39 ; Shourd v. 

Venubles (1867), 36 L. J. Ch. 922. Distd. Phillips r. 

Caldcleugh (1868), L. 11. 4 Q. B. 159. N.F. Harnett 

Baker (1876), L. R. 20 Eq. 50. Refd. Snuter v. l)rak(^ 

(1834), 6 B. & Ad. 992 ; Palmer v. Temple (1839), 9 Ad. 

& EJ. 508 ; Duke v. Barnett (1846), 2 Coll. kl7 ; Hall v. 

Conder (1857), 2 C. B. N. S. 22 ; Waddell v. Wolfe (1871). 

L. R. 9 Q. B. 515 ; Best v. Hamaiid (1879), 12 Ch. D. 1 ; 

Re National Provincial Bank of England k Marsh, [1895] 

1 Ch. 190. 

612. .] — T., being possessed of a plot of 

land for a certain term of years, by indenture of 
Apr. 24, 1845, assigned it by way of mtge. to 8. 
as a security for £300 k inieivst, with a power of 
sale on default in payment on a c(*rtain day. By 
a memorandum of the stiine date, T. undertook 
to deposit with 8. a lease, when the same was 
executed, of another plot of land, as a further k 
collateral security for the £300 k interest. A mill 
k other buildings stood partly on one i)lot of 
land k partly on the other. On Dec. 18, 1845, 
the lease mentioned in the memorandum was 
granted k deposited with 8. By indenture of 
Mar. 2, 1847, T. assigm'd a moi(‘ty of the entile 
premises to A. ; on Sept. 20, 1817, executed an 
assignment of all liis estate k elfects for the benefit 
of his creditors. By indenture of Aug. 31, 1848, 
8. assigned both plots of land, mill, cS:- buildings to 
deft., subject to the equity of redemption, k with 
such power of sale as 8. possessed. In Apr. 
1852, deft, ofl’ered the premises for sfih' by auction ; 
& the conditions stated {inter alia) that ho sold 
as mtgee. ; k that, as he had only an equitaV)l(‘ 
interest in the second plot, tlie purchaser should 
accept such title as ho was able to deduce k 
convey. Pltf. became the purchaser of both 
plots, but refused to complete the purchase*, on 
the ground that the legal estate in the second 
plot was outstanding, &; might be used adversely 
to him ; k having brought an action to recover 
back the deposit : — Held : by the express terms 
of the conditions of sale, deft, contracted, with 
reference to that plot, to sell an equitable interest 
only. — Ashworth v, Mounsey (1853), 9 Exch. 
175 ; 2 C. L. B. 418 ; 23 L. J. Ex. 73 ; 2 W. B. 
41 ; 166 E. B. 75 ; sid) nom. Aswortii Moun- 
sey, 22 L. T. O. 8. 121. 

613. .] — An agreement by a vendor to 

sell “ all his estate k interest ” in certain pro- 
mises is primd facie good ; k does not necessarily 
mean an agreement to scdl an estate in fee simple, 


PART IV. SECT. 2, SUB-SECT. 6.— B. 

609 i. Whether purchaser hound .\ — 
Mansell v. Moore (1908), 7 W. L. R. 
808.— CAN. 

609 ii. .] — oondition of sale 

which provides that the piirchaser 


shall assume that the vendor derived a 
good title undenr a will does not preclude 
the purchaser from showing that, upoj 
the true oonstmetion of the will, < 
good title did not pass. — Re MoVicker’s 
CONTOIAOT (1890). 26 L. IL Ir. 307.— 

m. 


f. Notice of equitcU>lc charge 

before conveyance. ] — ^Utterson Lumber 
CX>. V. Rennie (1892), 21 S. C. R. 218. 

—CAN. 

g. - . jf breach of trust.] 

-Re O’Flanaoan & Ryan's Con 

TRACT, [1906] 1 I. R. 260.— IR. 
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but may mean an equity of redemption only.- 
Peiddle V, Wood (1864), 4 New Rep. 320. 

61 4-. .] — Pltf, agreed to sell to deft, all 

his estate, right, & interest in certain lands, pltf. 
only to produce a title from A. B., the last owner, 
to himself. It appeared that deft, knew that 
A. B. was one of four supposed owners of the 
roperty, &> was anxious to buy up such title as 
e had in order to get rid of his opposition to a 
bill in Parliament : — Held : deft, was not at 
liberty to show aliunde that A. B. had no title, 
& pltf. was entitled to specific perfoimance. 
The mere assertion by the vendor that he had a 
good title, on the faith of which the purchaser 
relied without investigating the title, was not 
necessarily such a misrepresentation as would 
preclude the vendor from enforcing the contract. 
— Hume v, Pocock (1866), 1 Ch. App. 379; 35 
L. J. Ch. 731 ; 14 L. T. 386 ; 12 Jur. N. S. 445 ; 
14 W. K. 681,L. JJ. 

615. .] — ILaj^nktt V. Baker, No. 559, ante, 

616. Defect discovered aliunde.] — On a 

sale by auction of leasehold property, one of the 
conditions of sale was, tliat the vendor “ should 
not be obliged to produce the lessor’s title,” the 
vendee having aliunde discovered certain defects 
in the lessor’s title :■ — Held : notwithstanding the 
above condition, he was entitled to insist upon 
those defects. — Shepherd v, Keatley (1834), 1 
Cr, M. & R. 117 ; 4 Tyr. 571 ; 3 L. J. Ex. 288 ; 
149 E. R. 1018. 

Av notation 8 : — Consd. l^enney v. G. W. Hy. (1838), 1 Uom 
& H, 247. Apld. Sellick v. Trevor (1843), 11 M. & W. 722. 
CoDSd. Duke r, Barnett (1846), 2 Coll. 337. Distd. Hunie 
V. Pocock (1866), 35 L. J. Ch. 731. Apld. Waddell v. 
Wolfo (1874), L. II. 9 Q. B. 515. Distd. Re National 
Provincial Bank of England & Marsh, [1895] 1 Ch. 190. 
Refd. A.-G. V. Sitwell (1835), 1 Y. & C. Ex. 559 ; Hume v, 
Bentley (1852), 5 Do G. & Sm. 520 ; Keywe v. Hayden 
(1853), 20 L. T. O, S. 244 ; Darlington v. Hamilton (1854), 
Kay. 550 ; Stranks v. St. John (1867), L. R. 2 C. P. 376 ; 
Osborn v. Osborn (1870h 18 W. R. 421 ; Harnett v. Baker 
(1875), L. R. 20 Eq. 50 ; Best v. Hamand (1879), 12 Ch. 
D. 1. 

617. .] — Purchaser agreed to accept 

vendor’s title “ without dispute.” The pur- 
chaser afterwards objected that, at the date of 
the agreement, there was a flaw in the vendor’s 
title, consisting of an uni'oleased incumbrance, 
which left the legal estate in the property out- 
standing. Upon a bill filed by the vendor for 
specific performance : — Held : the purchaser was 
precluded, by the terms of his contract, from 
insisting on the objection. — Duke v. Barnett 
(1846), 2 Coll. 337 ; 15 L. .1. Ch. 173 ; 6 L. T. 
O. S. 478 ; 10 Jur. 87 ; 03 E. R. 759. 

Annotation: — Distd. Re Scott & Alvarez’s Contracl, Scott 
t7. Alvarez, [1895] 2 Ch. 603. 

618. .] — Darlington v. Hamilton, 

No. IISO, post. 

619. .] — ^Pltf. purchased a house &> 

premises at a sale by auction. The third & fomth 
conditions of sale stipulated that the vendors 
would deliver an abstract of title, commencing 
with a conveyance of the property to J. D. dated 
in Jan, 1800 ; that the quantities, which in the 
particulars of sale were stated to be 76 feet frontage 
& upwards of 217 feet into the main road, were 
to be taken, more or less. The fifth condition 
stated that the said J. D. died in 1800, having 
devised the property to his wife for life or widow- 
hood ; that he appeared to have made no devise 
of the reversion, & the property had been since 
dealt with on that supposition. The abstract 
of title traced the title from J. D. through his 
sons & co-heirs-at-law, the propeity being gavel- 


kind. J. D. had made a will, by which he devised 
the property in question to his wife for life, or so 
long as she should remain a widow ; & with the 
rest, residue & remainder of the produce of the 
sale of certain other property directed to be sold, 
after payment of certain legacies, he directed the 
same to be placed at interest, &; he gave to his 
wife for life or widowhood the whole of such 
interest ; &> after her decease or second marriage, 
to his three sons & his said daughter Ann, equally 
to be divided between them, share &- share alike ; 
but if tlie share of his said daughter should not be 
legally claimed within three years after his wife’s 
decease, then to his said three sons equally, or the 
survivors of them. The title deeds stated the 
property to be only 204 feet in depth :—Held : 
the fifth condition precluded pltf. from objecting 
that the persons beneficially interested in the pro- 
perty should join in the conveyance, A the slight 
difference as to measiu*ement between the parti- 
culars & the title deeds was not material. — 
Lethbridge v. Kirkman (1855), 25 L. J. Q. B. 
89 ; 26 L. T. O. S. 122 ; 2 Jur. N. S. 372 ; sub 
nom, Lethbridge v, Hickman, 4 W. R. 90. 

See Nos. 603-605, ayiie. 

620. Conditions stating facts — Leaving 

inference to purchaser.] — If conditions of sale 
simply state the facts, stipulate that the pur- 
chaser shall take such title or such interest as the 
circumstances detailed would confer upon him A 
no other, tho piu’chaser must accept it, whatever 
it may be ; but if they go on to state, not as a 
conclusion of law from the circumstances detailed, 
but as a positive fact, that the vendors have 
power to sell the fee, the purchaser is not precluded 
from inquiring whether the vendors have anything 
to sell, as their power so to do may have arisen 
from separate & independent sources. — Johnson 
V, Smiley (1853), 17 Beav. 223 ; 1 Eq. Rep. 397 ; 
22 L. J. Ch. 826 ; 22 L. T. O. S. 39 ; 1 W. R. 410 ; 
51 E. R. 1019. 

Annotation : — Mentd. Rc Inkbon’s Trusts (1855), 26 L. T. 

O. S. 146. 

621. Adding as a fact vendor’s power 

to sell.] — Johnson v. Smiijey, No. 620, ante, 

622. Purchaser aware of defect.] — (I) An 

underlease was described in the conditions of a 
sale by auction as a lease : — Held : a fatal mis- 
description. 

(2) The purchaser was aware that a short time 
before the sale the vendor only had the underlease. 
— Held : the knowledge prevented his setting up 
the misdescription as an objection to the title. — 
Henderson v. Hudson (1867), 15 W. R. 860. 

Annotations: — As to (1) Befd. 2ic Beyfus Sc Masters’s Con- 
tract (1888), 39 Ch. D. 110. As to (2) Apld. Rc Edwards 

to Sykes (1890), 62 L. T. 445. 

623. Discovery of onerous covenants.] — 

Be Haedicke & Lipski’s Contract, No. 1073, 
post, 

624. Duty of vendor to show best title.] — A 

purchaser bought an estate under conditions, one 
of which was that the purchaser should take such 
title as the vendor had : — Held : tliis did not 
relieve the vendor from the duty of showing a 
bond fide title, & the best title -he could produce 
from the materials within his power. ^ — K eyse v, 
Hayden (1853), 20 L. T. O. S. 244; 1 W. R. 112; 
previous proceedings (1852), 1 W. R. 73. 

625* Duty of vendor to pay off existing incum- 
brances.] — A vendor who contracts to sell only 
such right or interest, if any, as he has, is bound 
to convey such right or interest free from an 
existing incumbrance. — Goold v, Birmingham, 
Dudley & District Bank (1888), 58 L. T. 560 ; 

4 T. L. R. 413. 
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C\ other Conditio'ns. 

626. Stipulation by vendor to give satisfactory 
title— Purchaser confined to usual objections.] — 

A stipulation to give such a title as shall be 
satisfactory to the purchaser, does not authorise 
the purchaser to make any other than the usual 
objections to the title. — Loud v. Stephens (1835), 
1 Y. & 0. Ex. 222 ; 100 E. R. 90. 

627. Condition that parties to be bound by 
recitals of fact.] — ^As it appears from condition 7 
that the parties are to bo bound by any recitals 
of fact, they are clearly bound by this statement, 
that J. was admitted tenant-in-tail So not to a 
fee simple conditional (Wood, V.-O.). — Goold v. 
White (1854), Kay, 083 ; 3 Eq. Rep. 1100 ; 24 
L. T. O. S. 43 ; 09 E. R. 291. 

Aiimtation : — Coiisd. Popplotoii v. Buchanan, Buchanan v. 

J^opplcton (1858), 4 C. B. N. S. 20. 

628. Condition against objections to leases.] — 

Michoixs V. CoRBE'PT (1805), 3 Dc G. J. So Sm. 18 ; 
40 E. R. 544, L. JJ. 

629. .] — Trustees for sale sold by auction 

certain leasehold properties. One of the conditions 
of sale stipulated that no objection should be made 
if any lease was an underlease, or that the premises 
were held on the same lease with other proi>erty, 
or that the same were liable to superior rents or 
covenants. A purchaser objected to this con- 
dition as depreciatory : — Held : the solr. who 
prepared the conditions should have ascertained 
whether the leases were underleases or not ; there 
should have been a statement of fact as to each 
lot, & not, as this was, a statement which might 
apply to any of the lots ; So this Wiis a depreciatory 
condition, & ought not to have been inserted by 
trustees, -/fc RAYNrju’s Trustees So Greenaway 
(1885), 63 L. T. 495. 

630. Condition providing for evidence of pay- 
ment of charge — Whether purchase bound.] — 

Eopyholds were sold with a condition that “ no 
evidence shall bo required of the payment or dis- 
charge of any legacy or sum of money charged on 
the projierty which became iiayable twelve years 
or upwards prior to the day of sale.” The court 
rolls contained an entry of a conditional surrender 
by way of mtge. made in 1805 by the predecessor 
in title of the vendors. The mtgee. had not been 
admitted So no j)ayment or acknowledgment in 
respect of either principal or interest liad been 
iriade for more than twelve years prior to the day 
of sale - Held : the condition precluded the 
purchaser from requiring the conditional surrender 
to be vacated by satisfaction being entered on the 
court rolls in the usual way. — Hopkinson v. 
(IHAMBERLAIN, [1908] 1 Ch. 853 ; 77 L. J. Oh. 507 ; 
98 J.. T. 835. 

631. Representation of limited title of vendor.] — 

A lease contained an agreement that the lessee 
should have the right of purchasing the premises 
of the lessor at any time during the term, to which 
was added, “ it being understood that B., the 
lessor, is possessed of the same premises for his 
own life So the life of Mrs. M. So the survivor 
of them ” : — Held : this amounted to an agree- 
ment for title to an estate for the lives of B. & 
Mrs. M. 

With reference to the agreement for title, it 
is suggested that deft, does not undertake to show 
title because the earlier part of the agreement is 


silent upon the subject. But the subsequent 
words cut down what would otherwise bo an 
absolute agreement for title into an agreement to 
deduce a limited title only. Those words cannot 
be taken as a mere idle statement because then 
pltf. would undertake to pay a considerable rent 
upon the chance of deft, having any or no estate 
(Maude, .1.). — Wortiungton v. Warrington 
(1848), 5 C. B. 635 ; 3 New Bract. Cas. 42 ; 17 
L. J. 0. B. 117 ; 10 L. T. O. R. 415 ; 130 
E. R. 1027 ; subsequent proceedings (1849), 8 C. B. 
134. 

Anrwlcdion : — Befd. Boo d. Croft v. Tidbury (1854), 14 C. B. 

I 301. 

632. Condition for assignment of ** the bene- 
ficial interest.”] — Where the conditions of sale 
provided that the purchasers of a leasehold should 
be satisfied with an assignment of the beneficial 
interest only. So the legal estate was outstanding 
in trustees, who, at the lime of the sale, were dead. 
On a claim filed by the vendor : — Held : the 
purchaser was not bound to complete the contract 
without administration being taken out by tlie 
vendors to the survivor of the trustees ; So though 
the vendor only undertook to convey the beneficial 
interest. So not the legal estate, yet the whole 
beneficial interest was to be assigned. So it could 
not be ascertained whether the vendor could 
assign it till there was a personal representative to 
the survivor of the trustees. 

The subject-matter of the contract is the 
beneficial interest in the leaseholds. Now it is 
“ the beneficial interest ” not ” such beneficial 
interest as the vendors have ” that is stated in 
the conditions of sale. If it were the latter, the 
vendors might probably insist upon the purchaser 
completing the contract without their being at the 
expense of taking out administration to the sur- 
vivor of the trustees ; but it is not so (Lord 
Langdajx, M.R.). — Sjmitii i\ Ellis (1850), 15 
L. T. O. R. 451 ; 14 Jur. (i82. 

633. Condition precluding requisition as to one 
document.] — On a sale of a public-house by a co. 
it appeared upon the investigation of title that the 
co. had previously purchased the public-house in 
question, with otlier iiroperty, from one of their 
own directors, under chcumstances which might 
have rendered the transaction voidable at the 
option of the shareholders of the co. One of the 
conditions of sale under which the co. sold to defts. 
contained a statement that a memorandum of a 
certain character had been indorsed upon a trust 
deed ; So precluded defts. from making requisitions 
or inquii’ies as to the deed in question. The 
memorandum was in fact insulficient, So defts. 
claimed that they were not bound by the con- 
ditions of sale. There were also certain debentui*es 
upon the assets of the co. which were not disclosed 
by the abstract of title. The co., however, 
assented to the demand by defts. that the 
debenture holders. So also the shareholders of the 
co., should join in the conveyance. Defts. having 
subsequently repudiated the contract, the co. 
brought an action for specific performance ; — 
Held : defts. were not entitled to rescind on the 
ground of the nature of the original sale to the co., 
having regard to the fact that the debenture 
holders So shareholders would concur in the con- 
veyance ; assuming the condition of sale as to the 
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h. Condition for production only c 
evidence of title in vendor's possession 
—McKay v. Mannell (1895), 1 

W. L. 11. (Eq.) 166; 13 N. S. W 

W. N. 45.—AUS. 

k. .] — By written agreemen 

J. — ^VOL. XL. 


for the purchase of land it was pro- 
vided that “ no title deeds, abstracts, 
or evidences of title to bo required 
other than those in the vendor’s 
possession, nor shall the vendor be 
required to give a covenant for the 
production of the same ” : — Held : 
under this condition the vendor was 


relieved from the absolute obligation 
of making a good title to the land. — 
McIntosh v. lloaEKS (1887), 14 O. R. 
97.— CAN. 

1. Condition that certificate of title 
he “ produced ” to purchaser — Proper 
place for 2 )roduction .] — Morrison v. 
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Sect, 2. — Itighia under particular conditions: Std)- 
sect, 5, C, ; sub-sect. 6, A, ja) <&: jh), & Ji.] 

memorandum to be not binding upon the pur- 
chasers, it was not one which went to the lengtn or 
to the root of title, &: the purchasers were not 
entitled to rescind on the ground that the con- 
dition did not bind them, but must deal with the 
deed as if the condition had not existed. — Faiiniiam 
Biieweiiy Co., Ltd. v. Hunt & Co. (1893), 68 
L. T. 440 ; 0 T. L. K. 317 ; 3 K. 381. 

634. Estate “ free from Incumbrances ” — Reso- 
lution by local authority registered as land charge.] 
— By clause 1 of a contract, dated Dec. 10, 1920, 
the purchaser agreed to ijui*chase certain i>reniiscs 
“ for an estate in fee sim})le absolute, free from 
incumbrances,” excei)t as thereinafter mentioned. 
Clause 2 provided that the property was sold 
subject to the restrictive & other covenants con- 
tained or refeired to in a conveyance, dated 
Sept. 28, 1925. The deia)bit was paid by the inir- 
chaser cjii the same day. Shortly before the date 
fixed for completion the purchaser discovered that 
the property was included in tJie area pro])Obed to 
bo dealt with by the local authority by a resolution 
dated Oct. 26, 1925, under Town Idanning Aci, 
1925 (c. 16), s. 2, which resolution had been 
registered as a land charge under Land Charges 
Act, 1925 (c. 22), in Jan. 1926. Neither the 
vendor nor the purchaser was aware of the existence 
of this resolution at the date of the contract. 

On an apidication by the i)urchaser for a d(*clara- 
tion that the vendor had not shown a good title 
to the pioperty sold in accordance with the con- 
tract for repayment of the deposit: — Held: 
the mere passing k , registration of the lesolution 
by the local authority did not operate to impose* 
on the land any subsisting incumbrance within the 
moaning of clause 1 of the contract ; the sects, 
of the Act of 1925 showed that the puri^ose of the 
registc'red resolution was not so much to impose 
resti'ictions on the land as a prevent um*easonabl(* 
claims being made by persons who bought up land 
subject to the scheme ; k there was nothing 
like an interference wdth the property which mad<» 
it difl'cient from that which was contracted to bo 
sold ; even if the registered resolution was an 
incumbrance, it was an incumbrance of such a 
nature that the j)ur chaser must, imder Law of 
Property Act, 1925 (c. 20), s. 198, be deemed to 
have contracted with actual notice of its existence, 
k was therefore i)reclnded from refusing to com- 
plete the contract. — He Fok&ey k IIollebone’s 
CoNTl^ACT, [1927] 2 Cli. 379 ; 91 J. P. 182 ; 71 
Sol. Jo. 823 ; 25 L. Cl. IL 442, C. A. 


Sub-sect. C,~ Abstract of Title. 

-4. Time for Delivery, 

(a) In General, 

635. Whether time of the essence of the con- 
tract.] — A seller of an estate ought to be prepared 
1o produce liis title deeds at the particular day. 
A Court of Equity, indeed, will, under particular 
cii'cumstances, enlarge the time ; but then those 
circumstances, entitling him to such indulgence, 
must clearly appear (Lord Kenyon), — Berry v. 
Young (1788), 2 Esp. 640, n. ; 170 E. R. 482. 


636. .]— Conditions of sale stated that an 

abstract of title would bo furnished witliin seven 
days from the day of sale on the application of the 
purchaser for the same, k provided that all objec- 
tions should bo taken within eight days of such 
delivery or bo considered as waived. The pur- 
chaser’s solr. called for the abstract two days 
after the sale, but owing to the estate being in 
mtge. k the mtgee. being abroad, the abstract 
was not dch vexed till thirteen days after the sale. 
The pm'chaser bi’ought an action for the deposit. 
The vendor filed a bill for specific performance k 
an injunction : — Held ; the time of the delivery of 
i he abstract was not of the essence of the contract, 
the imiiortance of stipulations as to time being 
dilfertmtly regarded in cts. of law k equity. 

Time may be made to be of the essence of a 
(ontract, by express stipulation between the 
j)arties, by the nature of the property, or by 
suriounding circumstances, showing the intention 
of the parties that the contract was to be com- 
])leted within a limited time. The question here 
IB, whether in the absence of any of these cir- 
cumstances, time is to be considered of the essence 
of the contract. 1 have always considered that 
the ct. looks at the substance, k not at the mere 
form of a contract (Turner, L.J.). — Koberts v. 
Berry (1853), 3 Do G. M. k G, 284 ; 22 L. J. Oh. 
398 ; 20 L. T. O. 8. 215 ; 43 E. K. 112, L. J.L 
Atmolaiionis : — Consd. Tilley v. Thomas (1SC7), Ch. App. 

()1. Reid. Jaiubiictl Khodaram Irani v. Burjorji Dhun- 

jihhni (11)15), .'12 T. L. 11. 15G ; Stickney v. Kceble, 111)151 

A. ('. 3b0. 

637. Duty of purchaser to ask for delivery.] — 

Neither deft. dt‘mand(‘d nor pltf. tendered, the 
abstract immediately. I do not agree, that it is 
solely incumbent uj)on the vendor to move by 
making a tend(‘r of tJie abstract. Something is 
also incumbent upon the purcliascr, to ask for it 
(Grant, M.K.). — Guest v. JIomfray (1801), 5 
Vcb. 818 ; 31 E. K. 875. 

638. Time stipulated for delivery — At one of 
several places — What is good compliance.] — 

Where* a vendor covenants to deduce a good title 
at A., B. or C., on or before a certain day, a plea 
that he was ready to deduce a good title at that 
time, without averring notice to the covenantee 
at wdiich place he w^ould be ready to deduce such 
title, is insullicient. 

Ho, a i)lea that by a subsetpiont agre(*ment, not 
under seal, made before breach, the time for 
deducing such title had been enlarged, & deft, 
was ready to deduce such title within the enlarged 
time. Ho, a plea that in consideration deft, 
would deduce a good title k convey after breach 
pltf. agi'oed to accept such title k conveyance at 
a later day. — iiiPPiNOHALu v. Lloyd (1833), 5 
B. k Ad. 712 ; 2 Nev. k M. K. B. 410 ; 110 E. R. 

Avnotaihms Refd. Kirk v, Gibbs (1857), 1 H. & N. 810 ; 

The Fox (IDH), L. J. 1*. 80. Mdntd. Reeve v. Palmer 

(1850), 5 Jui. A", te. 016. 

— Effect of failure to comply.] — See Nos. 615, 
657, post. 

(6) Waiver of Stipulated Time, 

639. Receipt of documents after stipulated time 
without objection.] — By the terms of an auction 
the title-deeds were to be produced by a certain 
day ; they were not then ready ; but the pur- 
chaser received them afterwards without objection ; 


RloiLiiinsoN, [J007J V. L. H. 218. — 

AUS. 

m. Condiiiun for productwn of only 
wrtaxn tUle deeds ct* abstract, I — A 
clause in tbo couditions of sale that 
the vendors shall only produce certain 


title deeds & an abstract of the regis- 
trar, & that the purchaser shall not be 
entitled to call for any other proof of 
title, does not exempt the von- 
dors from showing othenvlse a good 
title. — Canada 1*ermanent Build- 
ing Society v, Wallis (1860), 8 Gr. 


368.— CAN. 

n. Condition for title by possession 
at election of purchaser — Possesion to be 
satisfactory to imrchaser ,] — Floyd v. 
Hanson (1915), 43 N. B. R. 339.-- 

CAN. 
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he cannot afterwards, on disliking the title, object 
to the delay. — Smith v. Burnam (1795), 2 Anst. 
627 ; 145 B. R. 956. 

540. .] — SfiTON V. Slade, Hunter v. 

Seton, No. 176, ante, . 

641. Communications continued beyond stipu- 
lated time.] — Lloyd v. Kipping all {circa 1835), 
cited in 1 Y. & C. Ex. 401, at p. 410 ; 160 E. K. 
167. 

Annotation : — Refd. Hlpwoll v. KhIkIiI (1835), 1 Y. & C. 

Ex. 401. 

642. .] — Time will, in equity, be deemed 

of the essence of the contract, in all cases where it 
can be collected from the terms of the contract, 
that the parties intended that the time for its 
completion should be strictly adhered to. But 
where, upon an agreement for the purchase of an 
estate, the parties (mtered into a stipulation that 
an abstract of title should be delivered imme- 
diately, &; that, in case the contract was not 
completed by a given day, the purchaser should 
be released from his contract, & the abstract was 
not immediately delivered, but communications 
on the subject of the title Avore continued between 
tile parties until the time limited by the contract 
had expired ■ Held : under these circumstances, 
the benefit of the stipulation as to time was 
waived by the pui'chas(*r. — H ipwell v, Knight 
(1S35), 1 y. & C. Ex. 401 ; 4 L. J. Ex. Eq. 52 ; 
160 E. K. 163. 

Annotation: — Mentd. SimpBon v. Margitson (1817), 11 

g. li. 23. 

B, What is a Proper Abstract. 

Scr T.aw of Property Act, 192.5 (c. 20), s. 1.5. 

643. Question of degree.] — Ward v. Grimes 
(OH Ghrimes), No, 670, post. 

644. Abstract of such title as available at time 
of delivery.] — Blackburn v. Smith, No. 668, 
post. 

545 . j — J 3 y conditions of sale of 

leasehold property, it was provided, amongst other 
things, that an abstract of the title of the vendors 
should be delivered to the purcliaser on fho tenth 
day after the sale; & that, “if any requisition 
on or objection to the title of any lot be made, 
whether arising out of the abstract furnished or 
otherwise, which the vendors may bo unable or 
unwilhng to remove or comply with, it shall be 
in the option of the vendors, by notice in writing 
to be given to the purchaser, to rescind the con- 
tract, unless such purchaser shall, within ten days 
after such notice shall have been given, waive such 
objection or requisition ; A, in case such pur- 
chaser shall not, within ten days after such notice 
shall have been given, waive such objection or 
requisition, the deposit money shall thereupon be 
returned to such purchaser, but without any 
interest, costs, or expenses.” The abstract de- 
livered showed the title to bo in the vendors 
jointly with the exors. of deceased partner. The 
purchaser thereupon required that the exors. 
should join in the conveyance. It was afterwards 
discovered that two years before the exors. had 
released to the vendors all their interest in the 
property of the firm, & the purchaser was furnished 
with a further abstract of that deed. Conceiving 
that deed to be insufficiently stamped, the pur- 
chaser still required that the exors. should be 
conveying parties. This they refused, & thereupon 
the vendors gave the purchaser notice, under the 
above condition, that they elected to rescind the 
contract, &> offered to return the deposit money. 
In an action against the vendors for not delivering 
a proper abstract, the deposit having been paid 
into ct. ; — HeJd : the purchaser was entitled to 


recover for the breach of contract, but only, under 
the circumstances, to nominal damages .— ^teeh 
V. Crowley (1863), 14 C. B. N. S. 337 ; 2 New 
Rep. 128 ; 32 L. J. C. P. 191 ; 9 Jur. N. S. 1292 ; 
11 W. R. 861 ; 143 E. R. 475. 

Annotaiicnis : — Consd. St. Leonard’s Shorcdilch Vestry v. 

Hughes (1864), 17 C. B. N. S. 137. Refd. Gray v. Fowler 

(1873), L. R. 8 Exoh. 249. 

545 , Good title not essential.] — A con- 

dition of sale was that in case the purchaser sliould 
raise objections to the title which the vendor 
should not be able or willing to remove, the vendor 
might rescind the contract on notice «fe repayment 
of the deposit to the purchaser ; objections not 
deUvered within fourteen days after delivery of 
tho abstract to be treated as waived, in which 
respect time was to be essential. The purchaser 
r<‘turned the abstract with queries within tho 
fourteen days, & tho vendor answered tlie queries ; 
the i)urchaser on the same day objected t/o tho 
answ(‘rs ; the correspondence on tlie subject of tho 
title continued for several weeks, & then the vendor 
gave notice that he rescinded tlie contract : — 
Held: (1) tho continuance of tlie treaty for the 
completion of tho title after the first objection of 
the purcliaser was a waiver of the condition as io 
ho rescinding of tho contract ; (2 ) such a con- 

dition of sale ought to be discouraged & ought not 
to receive a construction oppressive on tho pur- 
chaser ; (3) the vendor’s right to r(‘scind the con- 
tract under the condition must be co-oxtensive 
with tho purchaser’s right to object to the title 
under the same condition. 

Semble : tlie vendor was only bound bond fide 
to deliver an abstract of such title as lie had at 
the time of delivering it ; A, so long as the con- 
dition remained in force, was not bound to de]iv(*r 
any supplemental abstract of title afterwards 
acquired. 

If by the expression “ perfect abstract” is 
meant the most perfect abstract in tho vendor’s 
possession, actual or constructive, at tho time of 
his delivering it, I should probably accede to 
pltf.’s argum(mt ; for, undoubtedly, a ci. of equity 
would not permit a vcmclor, who liad a good title, 
the means of showing such title on liis abstract, 
fraudulently to delivc'r an imperfect abstract to 
which objections would necessarily be taken ; A, 
upon these objections being taken, avail liiinself 
of his own fraud to avoid his contract, under the 
condition (Wigram, V.-C.). — Morley v. Cook 
(1842), 2 Hare, 106; 12 L. J. Ch. 136; 7 Jur. 
79 ; 67 E. R. 41. 

Annolaiions :—A8 to (1) Distd. St. Leonard’s, Shoreditch 

Vestry v. Hughes (1864), 17 G. B. N. S. 135. As to (3) 

Refd. Greaves v. Wilson (1858), 25 Beav. 290. 

647, .] — Deft., with A., since de- 

ceased, sold a farm to pltf. under conditions of 
sale ; by the third condition it was stipulated that 
the vendors should dehver an abstract of title 
within seven days, A “ all objections A requisitions 
not .stated in writing A delivered to the vendor’s 
solr. within fourteen days from the delivery of the 
abstract shall be considered as waived, A in tliis 
respect time shall b(* of the essence of the contract,” 
A by the fourteenth condition, “ if the purchaser 
shall fail to comply with these conditions, his or 
her deposit shall be thereupon actually forfeited 
to the vendors,” who were to be at hberty to resell, 
A recover any deficiency A tho cost of resale from 
the purchaser. Pltf. paid a deposit of £300. An 
abstract of title was delivered within seven 
days ; A from the abstract it appeared that 
the vendors sold as trustees under a will which 
devised tho estate to them on trust to JP^^y the 
income to E., testator’s son-in-law, for life, or to 
permit bim to receive the same, A, after his 



84 Sale of Land. 


Sect. 2. — liiqhta under particular conditions: Suh- 
sect. 6, B. iSc (\1 

decease, on trust to sell the estate, & hold the 
produce “ upon the trusts for the children of F. 
as therein mentioned ” ; it was further stated in 
the abstract that F. would join in conveying the 
property. It was objected by the purchaser, but 
not till after the expiration of fourteen days from 
the delivery of the abstract, that F. being still 
alive, tlie vendor’s power of sale had not arisen. 
It subsequently apjicared that the trusts of the will 
as to the produce of the sale were for the benefit 
of such of the children of F. by H., testator’s 
daughter, who should be living at testator’s death, 
to be paid to them at twenty-one, or, if daughters, 
at twenty-one‘ or on marriage, with limitations 
o^ er for the benefit of survivors on the death of 
any child under twx'nt>-one or before marriage. 
There were eight cliildi'en of F. A U. living at 
testator's death, of whom some had since married 
A settled their shares. In an action brought by 
the })m'chaser to recover Ids deposit : — Held : he 
was entitled to succeed on the ground that no 
complete abstract had been delivered. 

Provided a vendor gives a true abstract of the 
title which he has at the time, the abstract is 
good, although the title shown by it is bad (Pol- 
lock, C.B.). — Want v. Stallibrass (1873), L. K. 
8 Exch. 175 ; 42 L. J. Fx. 108 ; 29 L. T. 293 ; 21 
W. K. 685. 

Aimotations : — Distd. Soi)cr v. Arnold (1887), 37 Ch. I). 00. 

Apld. feaxLy v. Thomas (IhUO), 03 L. T. G05. Refd. 

baxby r. Thomas (1800), 64 L. T. 65. 

648 . .j — Deft., in Mar. 1808, as sur- 

viving devisee in trust, sold by auction to jdtf.’s 
testator land A tolls, lots 3 A 4, under certain 
conditions. Condition 3 pro\ ided that 1 he vendors 
were to deliver to the purchaser an abstract of 
title wdtliin seven days from the sale, the purchaser 
was to make his objections A requisitions wdtliin 
twenty-one days of the delivery of the abstract, A 
all objections A requisitions not made within that 
time were to be taken to be waived ; “ A in case 
any liurchaser shall make any objection or requisi- 
tion on the title of the resi>ective lots w'hich the 
vendors shall be unwilling or unable to answer or 
comply with, the vendors reserve to themselves 
the option, notwithstanding they may have 
attempted to answer or comply with such objec- 
tions or requisitions, or may have partly done so, 
at any time to rescind the contract for the sale of 
the lot or lots, in respect of which such objections 
or requisitions shall be made, upon repaying or 
tendering to such purchaser or purchasers the 
deposit money, without interest, costs, or expenses, 
in full of all claims or demands for the investigation 
of title or otherwise.” An abstract was delivered, 
on which the purchaser made A insisted on tw^o 
objections, of which one, as to lot 3, was frivolous, 
A the other, as to lot 4, was an objection as to 
quantity, in respect of which he wfis, under 
another condition, only entitled to compensation, 
which was offered. Deft, thereupon, on July 24, 
filed a bill in Chancery for specific performance, A 
the purchaser on Sept. 23, put in an answer, in 
which he reiterated his objections, A also objected 
to complete on the ground of certain transactions 
affecting lot 4 which had not been disclosed by the 
abstract. These transactions were known to the 
vendor at the time of the sale, A were intentionally 
but bond fide omitted from the abstract, as it was 
supposed they did not affect the title. The con- 
tents of the deeds relating to these transactions 
were first communicated to pltf, by an affidavit, 
made by deft, in this action under an order for 
discovery ; but the deeds were previously known i 


to his attorney, wdio had been a clerk in the 
office where they were prepared. On Dec. 2 the 
purchaser died ; on Jan. 26, 1869, the vendor’s 
solr. wrote to the solr. of the purchaser requesting 
particulars of the probate of his will ; A on Feb. 12, 
the vendor, now deft., announced his intention to 
rescind, A afterwards formally rescinded the 
contract A tendered the deposit. An order was 
made in the suit that deft., pltf. in the suit, should 
revive it or that the bill should be dismissed 
without costs, A the suit not being revived, the 
bill w'as dismissed accordingly. In an action 
brought by pltf. against deft, for not deducing a 
good title, A for fraudulently reprt‘senting that he 
had A would deduce a good title, the arbitrator, 
to wdiom the facts were referred, having negatived 
fraud : — Held : deft, had, by tiling his bill, elected 
not to rescind on any of the original objections, 
but tlic third condition applied to all objections 
to the title wliether appearing on the abstract or 
not ; deft, w'as, therefore, entitled to rescind on 
account of tlie objection as to lot 4 raised by the 
answer, A founded on the transactions which were 
omitted from the abstract ; A the delay from the 
fding of the answ^er on Sept. 23, 1868, to Feb. 12, 
1809, was not unreasonable. Qu. : whether, if an 
action had been brought against deft, for breach 
of his contract to deliver a true abstract, pltf. 
could, under the circumstances, have recovered 
substantial damages. — Gray v. Fowler (1873), 
L. K. 8 Exch. 249 ; 42 L. J. Ex. 101 ; 29 L. T. 
297 ; 21 W. B. 910, Ex. Ch. 

649. .] — In 1881 two leases were 

granted to a co. from which the present vendors 
derived title. In the same year the co. went into 
liquidation for the jiurposes of r(^constraction, A 
sold all its assets, including the leases, to a new 
( o. of the same name ; but tliero was no formal 
assigmnent of the leases, A the old co. was shortly 
afterwards dissolved. In 1901 these leases were 
sold by order of the ct., subject to conditions wbicli 
limited tlie time for sending in requisitions A 
objections to title. Alter the prescribed period 
the j)urcha8er objected that the vendors had shown 
no legal title to the leases. The lessor had received 
rent from the new co. A its succt‘Ssors in title from 
1884 until the i>resent time, A the vendors offered 
to procure the consent of the lessor to the assign- 
ment of the leases to the jmrehaser : — Held : the 
purchaser was precluded by the conditions from 
insisting upon his objection as to the outstanding 
legal estate, which had become vested in the 
Crown as bona vacantia, inasmuch as the objection 
relalycd, not to the root of the title, but to the 
subsequent devolution thereof. 

It appears to me to have been the most perfect 
abstract the vendors could furnish at the time of 
its delivery ; A that bedng so, the abstract is not 
imperfect or insufficient because it shows a defec- 
tive title, or even no title at all (Joyce, J.). — 
Pryck-Jones Williams, [1902] 2 Ch. 517 ; 71 
D. J. Ch. 762 ; 87 L. T. 260 ; 50 W. R. 586 ; 46 
Sol. Jo. 602. 

Annotation : — Mentd. Hustlugs Corpn. v. Lclton, [1908] 1 

K. B. 378. 

650. Difficulty of obtaining skilled persons to 
abstract title during war time.] — By an agreement 
made in Sept. 1915, the vendor as tenant for life 
in possession under an indenture of settlement 
of June 28, 1895, agreed for the sale to the pur- 
chasers of the T. estates for an estate in fee simple 
in possession, together with certain mineral rights. 
It was provided that the vendor should deliver an 
abstract of his title to the property agreed to be 
sold A that the title should commence with the 
ndenture of settlement, the prior title not to be 
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investigated or made the subject of any requisition 
or objection except at the purchasers* expense. 
The preparation of a complete abstract involved 
the examination of a very large number of docu- 
ments ; &, questions having arisen as to wliat was 
the obligation of the vendor in respect of the 
abstract : — Held : the vendor was only bound to 
furnish abstracts or copies of leases or tenancy 
agreements & of conveyances reserving minerals 
executed after June 28, 1895 ; such obligation 
of the vendor would, in view of the difficiilty at 
the present time of obtaining skilled persons to 
abstract documents, be satisfied by the delivery 
as part of the abstract of the counterparts of 
leases or tenancy agreements & the comph^ted 
drafts of conveyances. — Bond v. Bassett (1917), 
87 L. J. Ch. 160 ; 117 L. T. 551. 

C. liiglds of Purchaser on Failure to deliver, 

651. Return of deposit.] — Bekry v. Young 
(1788), 2 Esp. 640, n. ; 170 E. It. 482. 

652. .] — If the vendor of an estate by 

auction does not show a clear title by the day 
specified, the purchaser may recover back his 
deposit rescind the contract, without waiting 
to sec whether the vendor may ultimately be able 
to establish a good title or not. — Wilde v. J^'ort 
( 1812), 4 Taunt. 334 ; 128 E. R. 359. 

AnnnUilvms : — Retd. Howo v. Smith (1881), 27 Ch. 1). 89; 

Stirkiiev V. Keublo, [1915] A. C. 386. Mentd. Uariyinoro 

V. Ellis (183(5), 8 Shn. 1. 

653 . With Interest — Failure to deliver 

within reasonable time,] — On Aug. 25, 1890, a 
contract was entered into for the sale of a farm, 
of which the purchaser was to have personal 
liossession at or soon after Michaelmas, 1890. The 
contract provided for the delivery of an abstract 
of title, but was silent as to the period witliin 
which such delivery was to take place. Some 
abstracts were sent on Aug. 27, but, as was jiointed 
out by the purchaser’s solrs. on Aug. 30, the title 
to a part of the property was not then properly 
shown. After another request for a further 
abstract the deeds in the vendor’s possession were 
sent to the purchaser’s solrs. on Sept. 4. After 
further requests for the title the purchaser’s solrs., 
on Oct. 13, gave the vendor’s solr. a notice in 
wilting that unl(‘ss a proper abstract was sent 
witliin fourteen days tlie purchaser would treat 
the contract as at an end, & require a return of 
his deposit <fe damages for the breach of contract. 
On Oct. 10, the vendor’s solr. sent an abstract of 
title, but this, as pointed out by the purchaser’s 
solrs. on Oct. 20, did not refer to the title called 
for. No abstract of this title was sent until 
Nov. 29, & on Dec. 2 all the abstracts were re- 
turned to the vendor’s solr. The purchaser shortly 
afterwards brought an action for the return of his 
deposit & for damages : — Held : the period of 
fourteen days, mentioned in the notice of Oct. 13, 
was a reasonable period within which to require 
delivery of a proper abstract ; &, no proper 

abstract being delivered within that period, the 
purchaser was entitled to rescind the contract & 
recover his deposit & the expenses of investigating 


the title.— C ompton v. Bai.ley, 11892] 1 Ch. 313 : 
01 L. J. Ch. 113 ; 65 L. T. 706. 

Annotation : — Consd. Stickney v. Keeblo, [1915] A. C. 386. 

654. Repudiation of contract.] — Stewart v. 
Smith (1824), 6 Hare, 223, n. ; 67 E. R. 1148. 
Annotations : — Apld. Soufheombe v. Excttr(Bp.) (1847). 6 

Uare, 213. Re!d. Walker v. .Teffroys (1812), 1 Hare, 341, 

655. .] — TTpperton V, Ntckolson, No. 

1114, post, 

656. .] — When a contract for sale is 

entered into by which it is stipulated that th(‘ 
abstract is to be d(divered on a particular day, & 
it is not delivered within a reasonable time after 
that day, the purchaser is at liberty to repudiate 
the contract. 

The conditions of sale under which a purchase 
was made provided that the abstracts should be 
delivered within twenty-one days from the day of 
sale. When seventy-eight days had expired 
without any abstract having been deliverctl, th(' 
purchaser gave notice to the vendor that he 
declined to compli^te. After one hundred <fc 
eightt'cn days had elapsed, abstracts of thi* title 
to some of the lots were delivered to the purchaser, 
A the abstract of the remaining lot was d(‘liv(Teil 
a fortniglit later, but were returned by the imr- 
chaser on the same days on which they were 
delivered. On a bill to enforce specific perform- 
ance of the contract : —Held : as the vendor had 
failed to deliver the abstracts within a reasonable 
time atter tlie day named, he could not (mforco 
the contract against the purchaser, A the hill must 
be dismissed with costs. — V enn i\ Cattell (1872), 
27 E. T. 469. 

657. Purchaser relieved of condition as to time 
for objections.] — By conditions of sale it was 
stipulated tliat the vendor of an estate which was 
sold in lots should deliver an abstract of the titlt‘ 
to the purchasers, A deduce a good title ; but that 
as to a part of the estate, acquired under an in- 
closure, lie should not b(' bound to show any titk* 
thereto prior to the award ; A it was further 
stipulated that the vendor should deliver up to 
the largest purchaser in value all the title deeds A 
other documents in his custody, but should not 
be required to produce any original deed or oth(*r 
documents than those in his possession A sot forth 
in the abstract : — Held : on the construction of 
these conditions, they did not relieve the vfmdor 
from his liability to verify the title shown upon 
the abstract by producing the title deeds them- 
selves, or, if any of them wt‘rc not in his possession, 
by other satisfactory evidence. — S outhhy v. IIutt 
( 1837), 2 My. A Or. 207 ; Donnelly, 190 ; 1 Jur. 
100 ; 40 E. R. 619, L. C. 

Annotations .-—Consd. Gabriel v. Smith (1851), 16 Q. IL 
847 ; Keyso v. Ilaydeii (1853), 20 L. T. O. S. 244 ; iVash 
r. Browne (1863), 32 L. J. Ch. 148. Retd. Sansoni r. 
lihodes (1840), 8 Scott, 544 ; Dry^ilalo w. Mace (1851), 5 
Do G. M. & G. 103 ; Oakden v. Piko (1865), 34 L. J. Ch. 
620 ; UppertOn Nickolbon (1871), 6 Ch. App. 4.56 ; /O’ 
Halifax (Commercial Banking Co. & Woml (1898), 79 
L. T. 536. 

658. Damages.] — S teer v. Crowley, No. 615, 
ante. 

659. Costs of investigating title.] — C ompton 

V. Baoley, No. 053, a?ite. 
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o. Return of deposit — With interest 
— c£* costs of investigating title.] — lie 
Priestley & Davidson's (Contract 
(1892), 31 L. R. Ir. 122.— IR. 

Repudiation of contract.] — 
Cooper v. Gillies (1890), 11 N. S. W. 
b. R. (L.) 396 ; 7 N. S. W. W. N. 50. 
— AUS. 

^_654iJ. .] — See v. Reynolds 

(1890), 11 N. S. W. Eq. 219.— AUS. 


654 iii. .] — Wboro vendors had 

not furnished an abstract of title, not- 
withstanding repeated notices, & had 
at length brought an action at law on a 
note given by the purchaser for part 
of tho purchase-money, the purchaser 
filed a Dill alleging that by tho delay 
tho contract was at an end, & pravlug 
an injunction to stay tho suit at law. 
The vendors falling to justify their 
neglect, tho ot. granted the Injunction. 

-WALTON V. ARMSTRONQ (1865), 11 


Gr. 379.— CAN. 

657 i. Purchaser relieved of condition 
as to time for objections.] — Re Todd 6c 
M'Faddkn's Contract, [1908] I I. R. 
213.— IR. 

p. Return of instalments of purchase- 
money — Where delivery of aodract con- 
dition precedent to payment .] — Wilson 
V. WllTROCK. WlTTROOK V. WlIJSON 
(1860), 19 IT. C. R. 391.— CAN. 
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Sect, 2 — nights under particular conditions : Sub- 
sec f. 0, D. ; s u b-sect, 7, A. ( a ) ( b) i.] 

T). Other Case‘s. 

660. Right to possession of abstract refusal 
to complete purchase.] — Upon a contra(‘i for the 
sale of an estate, the title & abstract to be made 
at the vendor’s expense, the purchaser is entitled 
to the custody of the abstract, until either the 
j)urcha8e is finally rescinded by consent, or 
<leclared impracticable by a ct. of ecpiity. Wlien 
the contract is determined, the abstract b(‘com(‘s 
the propeity of the vendor. If the sale proceculs, 
the abstract is the propeHy of the vendees Jhit 
an ox)inion writUn thereon, as it was necessarily 
written on the seller’s paper by his consent, 
continues the jiroperty of the purchasc'r. A proviso 
that in case the vendor of an (‘state cannot d(‘diice 
a good title, or the purchaser shall not pay the 
money on the appointed day, the agreenumt shall 
be iitterly void, gives an option to the vendoi to 
rescind the sale, in ca&c the vendee does n(»t j>ay 
the money, A to the ])urchaser to r{‘scind, in case 
the vendor does not make a title, but not nee 
rersd—UoumiTS v. Wyatt (1810), 2 Taunt. 20S ; 
127 E. K. 1080. 

yinnofnfhns Mackcrolli v Dunn (184,‘iL 7 Jur. 278. 

Consd. N(\v Zealand. Sliipidn^' Co. i\ Hoc. des Ateliois ct 

(’liantiorh do Prance, fl9D)J A. (\ 1. Mentd. Nicholls v. 

Dastard (1835), 2 (T. M. 6l U. C59. 

661. .] — Wh(‘re a paity was agent of 

vendor V(‘ndee in the sale A purchase ol an 
(‘State, Si afterwaids becann' tin* sole* agent of the 
purchaser, to whom an abstract ol tith* \vas 
de]iv(U*ed, birt who allerwards K'lused to completes 
Ids purchase, <fc retained the ahstracl in Iris liands. 
the ct. compelled deft. <S: his agent to deliv(‘r it 
U]) to pltf., after action brought to recover the 
purchastwnoney of the estat(‘. — J jANosdow v. 
Vox (1810), 1 diit. 98. 

662. On completion of purchase.] — 

ItoBERTS V, Wyatt, No. 000, ante. 

663. Effect of delay in delivery of abstract — On 
liability for Interest on purchase-money.] — 'J’he 
declaration stated that by ceiiam arts, of agiee- 
jnent jdtf. agreed to sell, Su delt. to ])ur(hase, a 
j)i(‘ce of land, & pltf. agrt‘cd to deliver an abstract 
of title tx te deiluce a cl(‘ar title within a month 
from the signing of lh(‘ contract, or from being 
reijuirod so to do ; tliat dc'ft. agreed to pay a 
portion of the purchasc'-money on the signing of 
the contract, tli(‘ residue on or beloiv a luturo 
fixed day. Si to pay interest in the meantime half- 
yearly ; & that pltf. did, within on(‘ month from 
being required, dt‘liver an abstract of titl(‘ Si | 
deduce a clear titl(‘. lireach, non-jiayment by 
deft, of half a year’s interest, l^lea, that pltf. 
did not deliver an abstract of title Si deduce a 
clear title in manner & form, etc. Upon demurrer, 
for immateriality & dupliedty : — Held : the plea 
was bad, for raising an immaterial issue, the 
delivery of the abstract & the deduction of title 
not being a condition precedent te the payment of 
the mont^. — Dicker v. Jackson (1848), G C. B, 
103 ; 17 L. J. O. P. 234 ; 11 L. T. O. S. 222 ; 12 
Jur. 541 ; 130 E. B. 1190. 

Aniioiaiiona Refd. Thornes Haven Dock Co. v. Brynier 
^ G9C. Mentd. Porcher v. (Gardner (1849), 

o C. D. 4()1. 


Sun -SECT. 7. — Requisitions. 

A. Time for Requisitions and Objections. 

(a) In General. 

664. Whether time essence of contract.] — (1) In 

a condition of sale, that objections to the vendor’s 
title are to be sent in within a given time, time is 
of essrmce of the contract. 

(2) The ‘‘delivery of an abstract” is the 
furnishing by a vendor of a document wliich con- 
tains with buflicient fullness the effect of every 
instrumimt which constitutes part of his title. 

(3 ) If the condition is not observed, if an abstract 
is not delivered witliin the time specified, the 
purchaser has a right to say, ” The vendor has not 
])erformcd the conditions, &; therefore I repudiate 
the purchase.” On the other hand, if the vendor 
has performed the condition of delivering the 
abstract within th(‘ specified time, or if he has 
not, if the abstract were accepted, Si that con- 
dition waived by the purchaser, then if the pur- 
chaser does not deliver his objections, or if ho does 
deliver his objections, if there be any objection 
not contain(‘d in what are bO bent in, but after- 
wards thought ol, such ob](iction shall be con- 
sidered as waiv(‘d, Si th(* title to that extent 
ac(xq)ted (Kindersley, V.-C.). — Oakden v. Pike 
(1865), 34 U. J. Cih. 620 ; 12 L. T. .527 ; 11 Jur. 
N. S. 666 ; 13 W. R. 673. 

Annotahons *- As to (2) Consd. Want v. HtallibrahH (187.i), 

L. It. 8 Exch. 175. Expld. lie Htuniioid, Spalding: be 

Doslon Dankin^r Co A Iviiijjrlit’8 Coutiact, 11900J 1 Cln 

2S7. As to (3) Refd. Want r. Stallibriss (1873), ]j. D. 8 

K\<li 175, Haxby v. Thoiuas (1890), 61 L. T. 05. 

665. Where no time stipulated — Delivery must 
be within reasonable time,] — Specific p{Tformance 
refused on tlie laelies Su trifling conduct of pltf. ; 
the contract b(‘ing for a sale to })ltf. unfit*!’ a bkjicy. 
of a r(‘versionary intert'st for life, which in the 
interval f(‘ll into yiosse.ssion. 1 lefts, having also 
b(‘(*n in some fiegive remiss, the bill was dismissed 
without costs upon d(fiiv('ring up th(‘ agre(‘ment. — 
Spurrier r. 11 anco( k (1799), 4 V(‘s. 667; 31 
E. R. 31U 

yin notations * — Refd. M'Dnnald V. Hanson (ISOO), 12 Vos 

277 ; Southrornb v. Exi'tei (Dp.) (1847), 16 L. J. Cb. 378. 

666. Effect of unreasonable delay.] — A 

imrcliaser having retained the abstract lor fiv(‘ 
months, made no obj(‘etions to the idle, but simply 
required th(^ vendor to vc’rify the abstract with 
the title deeds: — Held: he iriust bo d(‘(‘mefi to 
have accepted the title. — P eoc; v. \\ isden (1852), 
16 Beav. 239 ; 20 L. T. O. S. 174 ; 16 Jur. 110,5 ; 
1 W. R. 43 ; 51 E. R. 770. 

Annotaiion : — Refd. Green v. Sovin (1879), 13 Vh. D 589. 

667. From when time runs,] — (1) All objectious 
to a title were to be takem within t wenty-one days 
from the delivery of the abstract, or be deemed 
waived, Si time was, in that respect, to be con- 
sid(‘red the essence of the contract : — Held : the 
twenty-one days did not begin to run, until a 
perfect abstract had been delivered. 

(2) A mtgee. had a power of sale in case of default 
being made in jiaymcnt of mtge. money : — Held : 
the unsupported solemn declaration, under 
Statutory Declarations Act, 1835 (c. 02), of the 
mtgoe. alone, of a default having been made, was 
not sufficient evidence of that fact, as bi^tween 
vendor & purchaser. — Hobson v. Bell, Ulynn v. 


PART IV. SECT. 2, SUB-SECT. 6.—] 

Q. Hifjhtto verification of abstraci 
—Before an abstract was asked fo 
the puroh^cr had sold small porlioi 
of the laud, & ho & his vendee nod ci 
(lown Home of the vood thori'op ; hi 


the vendor notwlthatandlne promised 
afterwards to give on abstract as 
demanded, & cfellvered an abstract 
acoordlnffly : — .* pltf. was en- 
titled to have this abstract voriflod. — 
Gordon v. H\rndkn (ISJl), 18 Gr. 
231.~-0AN, 


PART IV. SECT. 2, SUB-SECT. 7. — 
A, (a). 

666 i. Where no time stipulated — 
Effect of unreasonable dr/aj/.]— O’C on- 
nor V. Beatt\ (1877), 2 A. IL 497, 
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Bell (1836), 2 Beav. 17 ; 8 I.. .1. Oh. 241 ; 3 .Tur. 
190 ; 48 E. R. 1084. 

Annotations: — As to (1) Reid. IJlacklow v. Lawn (1842), 

Haro. 40 ; Morley v. Cook (1842), 2 Haro, 10(5 ; Want v. 

atalJlbraBB (1873). L. H. 8 Excli. 175. As to (2) Reid. 

Tburlow V. Mackeson (1808), 0 B. & fcj. 075. Gcmrallv, 

Reid. Borell v. Dann (1843), 2 Haro, 440 ; Falkuer v. 

Equitable Reversionary yoc. (1858), 4 Drew, 352. 

668. From delivery of proper abstract.] 

By agreement in writing, deft, agreed to sell & 
pltf. to purchase, a piece of land, <fe to pay part of 
the purchase-money down, & tlie remainder on a 
future day ; & it was agreed that pltf. should have 
immediate possession, & that deft, should furnish 
pltf. with a full & sufticient abstract of title to the 
land, & upon payment of the balance of the pur- 
chase-money, a conveyance of the fee simple 
should be made ; that all objections to, requisi- 
tions in support of the title, not delivered in 
writing in a month after tlie delivery of the 
abstract, sliould bo deemed t/O be waived. Pltf. 
paid the deposit, & took possession of the land. 
J)eft., in due time, delivered an abstract, contain- 
ing a statement of all tiie deeds, etc., in his custody, 
power, or knowledge, but tracing the title for a 
period less than sixty years, & showing it to be in 
a trustee. No objection was made within the 
month. Afterwards the trustee di(jd intestate ; 
& it not appearing in whom the legal estate vested, 
pltf. gave notice that ho rescinded the contract, 
& brought an action to recover back the deposit, 
&, in one count of the declaration, declared specially 
on the agreement, <fc assigned as a breach the non- 
delivery of a “ fiiU & sufficient abstract ” of deft.’s 
title t-o the land, which was traversed by a plea : — 
Held : no objection having been made within the 
rnontli, the issue was satisfied by the abstract 
delivered, it having been a full & fair statement of 
all the muniments which deft, had in his possession, 
power, or knowledge, & a fair statement of the 
deduction of liis title, though it did not go back 
sixty years. — B i^ckbuun v. Smith (1848), 2 
Exch. 78? ; 18 L. J. Ex. 187 ; 154 E. R. 707. 
Annotations .—Reid. Green v, Saddington (1857), 3 Jur. 

N. S. 717 ; Want v. StalUbrass (1873), L. R. 8 Exrh. 175 ; 

Abram S.S. Co. v. Wostvlllo Shipping Co., [1923] A. C. 

773. Mentd. Hell butt r. Hicknon (1872), L. R. 7 C. 1\ 

438. 

What amounts to proper abstract.] — Nos. 
0.50, 070, ante, 

(b) Limitation of Time, 
i. In General, 

669. Effect of stipulation — When objection not 
made within time — No title to minerals disclosed.] — 

Smithson v, Powell, Powell v. Smithson, No. 
782, poet, 

670. Objection treated as waived.] — 

(1) What is a complete or proper abstract is a 
question of degree. 

(2) Conditions of sale provided that all requisi- 
tions as to the title not made by the purchaser 
within a month after the time fixed for the delivery 
of the abstract should be deemed to bo waived. 
An abstract of title was duly delivered, but the 
purchaser did not make any requisitions as to the 
title within the proper time, & did not complete 
his contract, insisting that no proper abstract had 
been delivered. Upon a bill filed against him by 

PART IV. SECT. 2. SUB-SECT. 7.— 

A. (b) 1. 

670 i. Effect of stipulation—When 
objection not made vntnin time — Objec- 
tion treaied as itJaived.]— J ames v. 

Gibson (1890), 16 V. L. R. 821.--AUS. 

670 ii. .]— When on 

a gale of landfi the contract provided 
that tho purohaser should bo allowed 


the vendor for specific performance : — Held : in 
tho absence of any evidence as to the imperlieciion 
of the abstract, the purcliaR(‘r must bo taken In 
have waived his obj(‘ctions to tiio lith'. ; lie must 
specifically perform tho contract. 

(?) Where a purchaser objects that the abstract 
is insufficient, it lies upon liim to show in what 
respects it is imperfect (Romilly, M.R.). — ^Wauo 
V, Grimes (or Ghrimes) (1863), 8 L. T. 782 ; \) 
Jur. N. 8. 1097 ; 11 W. R. 794. 

671, .J — Oakden V, PiiCE, No. 

604, ante, 

672. .] — Re Thompson 

CuRzoN, No. 1171, post, 

673. Deposit forfeitable on refusal to 

complete.] — Deft, sold to pltf. certain land described 
in the particulars of sale as freehold building land. 
The land, part of which was over a railway tunnel, 
had been purchased by deft, from a railway co. 
who had no Parliamentary powers to make the sabs 
so that the conveyance, being ultra vireSy was 
void. The conditions of sale provided that tho 
title was to commence with tho conveyance from 
tho railway co. to deft. ; that the purchaser should 
not make any objection to the conveyance or tho 
title prior to the date thereof ; & that be should 
object to the title within seven days from the date 
of the delivery of tho abstract. Pltf., after the 
expiration of the seven days, objected that deft, 
could not make a title to the land, & refused to 
complete. In an action to recover the deposit : — 
Held : pltf. could not recover, because, alUiougli 
deft, was not able to make a title, being merely 
in possession of the land, the objection thereto was 
taken too late. — Rosenberg v. Cook (1881), S 
Q. B. D. 102 ; 51 L. J, Q. B. 170 ; 30 W. R. 311, 
C. A. 

Annotation : — Refd. Raxby v. Thomas (1890), C4 L. T. G5. 

674, Interest payable by purchaser — Delay 

caused by state of title.] — (1 ) It was provided by a 
contract for sale that an abstract of title should 
bo delivered before Jan. 25, 1841, <fc that if from 
any cause whatewer the purchase should not 
be completed by Apr. 25, the purchaser should pay 
interest on his purchase-money from that day. 
The abstract of title to tho bulk of tho estate was 
delivered on Mar. 1, 1844, but as to part of th(^ 
estate no abstract was delivered till tho end of 
Nov. 1844. A good title was not completely 
made out <fc verified till July 31, 1847 : — Held: 
the purchaser must pay interest from Mar. 1, 1845, 
being tho day on wliich the purchase ought to 
have been completed, allowing for its completion 
the same period from tho actual delivery of tho 
abstract of Nov. 1844, as was allowed by tho con- 
tract from tho time when the abstract ought to 
have been delivered. 

(2) Where there is no vexatious conduct, wilful 
delay, or unfair dealing on the part of tlie vendor, 
delay arising from difficulties occasioned by tho 
state of the title will not disentitle him to interest 
under such a stipulation as tho above. 

(3) The right of the vendor to interest under such 
a stipulation will not arise until ho performs his 
part of the contract, by dehvering an abstract, 
showing that he was a title to the property ; but 
it is not incumbent upon him, before he can claim 

not raised within tho ten days mon- 
(lonod in tho ooniract. — I mperial 
Bank of Canada v, Metcalfe (1886), 
O. R. 467.— CAN. 

670 ili. ,]— Armbtronq 

V. Nason, ARMsiTtoNo v. WRianr, 
Armstronu V. McClelland (1895), 
25 S. C. R. 203.— CAN. 

Y, Eight to rescind for 


ten days to make requisitions on title, 

& time was made of tho essonce of 
the contract, tk the puichaHor made 
certain objections within the ten days, 11 
& the answers not being satisfactory 
refused to complete, whereupon tho 
vendor sued for speciflo performance 
&. obtained the usual judgment : — 

Held : the purchaser ooiild not raise 
In the master’s office fresh objections 



88 


Sale of Land. 


Sect, 2. — JiighU under particular conditions : Sub- 
let. A, {h) i.,ii. Hi.] 

interest, to show tliat Jie has done cvcrythirij? 
that is requisite to make tlie contract capabh‘ of 
immediate completion. 

(4) A vendor r(‘maining in possession under such 
circumstances that lie has to account for rents & 
profits, will not be ordered to account on the footing 
of wilful neglect & default unless a special cas«^ be 
made for so charging him ; nor ought any direction 
to be given as to allowing him money expended for 
needful repairs, unless a special case be made for 
it. — S hekwin V. Hitakspear (1854), 5 Do G. M. & 
G. 517 ; 2 Eq. Rep. 957 ; 28 L. ,1. Ch. 898 ; 21 
L. T. O. 8. 45 ; 18 Jur. 848 ; 2 W. R. 008 ; 43 
E. R. 970, E. .T,T. 

Annolaiions : — As to (1) Apld. lloj?cni’fl Canal Co. v. Ware 
(1857), 23 Boav. 575. As to (2) Folld. Vickers v. Hand 
(1859), 20 Beav. OliO. Consd. Palmerston v. Turner (1804), 
33 Bcav. 524. Distd. H('rbcr1 v. Salisbury & Yeovil By. 
(1800), Jj. R. 2 Eq. 221. FoUd. Williams v. Glenlon 
(1800), 1 Ch. Apj). 200. Consd. JRe Riley to Streathcld 
(1880), 50 L. T. 48; lie London Corpn. & Tubbs’ Con- 
tract, I1894J 2 Ch. 524 ; Bennett v. Stone, [1903] 1 Ch. 
509. ^Is to (4) Apld. JtepentS Canal (h. u. Ware (1857), 
23 Beav. 575. Consd. Met. By. v. Defriea (1 877), 2 
Q. B. D. 189. Generollu, Mentd. li( IMiilbps, A./ p. Kivcton 
Coal Co. (1872), 7 Ch. Ai)p 7 K). 

ii. To What Objections Applicable. 

675. Matters disclosed on face of abstract — 
Imperfect abstract.] — R lac klow v. Laws, No. 592, 
post. 

676. .] — Wliere objections to a title of an 

estate are to be taken witliin a limited time after 
the delivery of an abstract of title, this means such 
objections only as arc* patent on th(' face of the 
abstract. — B eetonp. Tims (1810), 7 L. T. O. S. 91. 

677. ,] — A vendor put up for sale “the 

absolute reversion to the sum of £2,000 consols,” 
with conditions that any objections to title should 
be made within t(‘n days after delivery of the 
abstract, «Sc that the vendor, in case he should be 
either unable or unwilling to meet any objection 
that should b(‘ raided, might rescind tlie contract 
upon return of tlie deposit wit hout interest or costs. 
The vendor filed a bill for sp(‘cific performance, & 
the case came on upon mot ion for a decree : — Held : 
notwitlistanding the expiration of the time allowed 
for making objections to title, the purchaser was 
entitled to raise objections in respect of matters 
not disclosed upon the face of the .abstract, which 
lie had subsequently disco V(U‘ed, which would 
render the title bad or doubtful. — W akde v, 
Dixon (1858), 28 L. J. C4i. 815 ; 82 L. T. O. S. 
349 ; 5 .Jur. N. 8. 098 ; 7 W. R. 148. 

Annotations : — Consd. iHaaes v. Towel], [18981 2 Ch. 285. 

Refd. Graj'^ t?. Fowler (1873), L. R. 8 Evch. 249 ; Simpson 
V. Gilley (1922), 92 L. J. Ch. 194. 

678. .] — Gray v. Fowler, No. 048, ante. 

679. Questions of title — Omission of title deeds.] 

— Gray v. Fowler, No. 048, ante. 

680. Abstract Incomplete — Trusts of will 

not set out.] — Want v. Statjabrass, No. 047, 
ante. 

681. Trust for sale of land to pay debts — 

Inquiry whether debts paid.] — Where exors. in 
whom the legal fee is vested are selling real estate 
charged with debts, a purchaser is not bound or 
entitled to inquire whether debts remain unpaid 
unless twenty years have elapsed from testator's 


decease . — Tie Tanqueray-Will-ahme & I^andau 
( 1882), 20 Ch. D. 405 ; 51 L. J. Ch. 431 ; 40 L. T. 
542 ; 30 W. R. 801, C. A. 

AnnoMions Re Whistler (1887), 35 Oh. I). 561 ; 

He Venn 6c Furze’s Contract, [1894] 2 Ch. 101. Consd. 
He Verrell’s Contract, [1903] 1 Ch. 65. Refd. He Adams & 
Perry’s Contract (1899), 80 L. T. 149 ; Solomon v, Atten- 
borough, [1912] 1 Ch. 451. Mentd. Marshall v. Glngell 
(1882), 21 Ch. D. 790 : He De Burgh Lawson, De Burgh 
Lawson v. He Burgh Lawson (1889), 41 Ch. 1). 568 ; He 
Lashmar, Moody v. Pcnfold (1890), 60 L. J. Ch. 143 ; 
He Stokes, Parsons v. Miller (1892), 67 L. T. 223 ; He 
Brooke, Brooke v. Brooke (1893), 63 L. J. Ch. 159. 

682. Sale of leaseholds by executor — 

Inquiry whether debts paid.] — The rule intimated 
in Re Tanqueray-Willaume Landau, No. 681, 
ante, that where an exor. is selling real estate after 
twenty years have elapsed from testator’s decease, 
a presumption arises that the debts have been paid 
k, the purchaser is therefore put upon inquiry, 
does not in general apply to the case of an exor. 
soiling leaseholds of his U‘stator. — Re Whis'PLER 
(1887), 35 Ch. D. 561 ; 56 L. J. Ch. 827 ; 57 L. T. 
77 ; 51 ,T. P. 829 ; 35 W. R. 602. 

Annotations Apld. He Venn & Furze’s Contract, [1894] 2 
(’ll. 101. Distd. He Verrcirs Contract, [19031 1 Cli. 65. 
Refd. feolomon v. Attenborough, [1912] 1 Ch. 451. 

683. .] — Re Whisllcr, No. 682, 

ante, must be treated as an express decision that 
the twenty years’ rule laid down in Re Tanqueray- 
Willaume J.nndu, No. 681, anle, does not apply 
to the case of an exor. selling leaseholds of his 
testator . — Rc Venn &: Furze’s (’ontract, [1894] 2 
Ch. 101 ; (53 L. J. Ch. 303 ; 70 L. T. 312 ; 42 W. R. 
410 ; 38 Sol. Jo. 273 ; 8 R. 220. 

Annotations : — Distd. He VcTrell’s Contract, [1903] 1 CIi. 65. 
Consd. He Henson, Chester v. Henson, [1908] 2 Ch. 356 ; 
Solomon v, Attenborough, [1912] 1 Ch. 4 51. Refd. He 
Scott 6c Alvarez’s (’ontract, Scott v. Aharez, 11895] 1 
Cli 596 ; H( Wells 6c Hopkinson’s Contract (1916), 114 
L. T. 940. 

684. .] — Testator by his will 

appointed his wife sole trustee k extrix. thereof, 
k gave to her all his estate upon trust for sale or 
conversion for the benefit of herself during life or 
widowhood, k declared it to be his wish that, 
unless circumstances otherwise required it, liis 
leasehold estates should not be converted during 
the life or widowhood of his wife, k at her death 
or marriage he bequeathed a leas(4iold house to his 
son. Eighteen years after the death of testator 
the widow entered into a contract for sale of the 
leas(‘hold house. Uer solrs. informed the pur- 
chaser that there were no debts ot testator remain- 
ing unpaid. No reason for selling was suggested. 
The purchaser objected to tlie title, unless the con- 
currence of tlie son was obtaineil, but this was 
refused : — Held : under the peculiar circumstances 
of the case, the purchaser having actual notice that 
there were no debts of testator remaining unpaid, 
k no reason being suggested for the sale, the title 
was not one which ought to be forced on a pur- 
chaser . — Re Verrell’s Contract, [1903] 1 Ch. 
65 ; 72 J. Ch. 44 ; 87 L. T. 521 ; 51 W. R. 73 ; 
47 Sol. Jo. 71. 

Annotation : — Refd. Solomon v. Attenborough, [1911] 2 Ch. 
159. 

685. No title shown by abstract.] — A con- 

dition limiting the time for requisitions on title does 
not bind the purchaser where the abstrac^t shows 
no title at ail.— S axby v. Thomas (1890), 63 L. T. 
695 ; revsd. on other grounds, 64 L. T. 65, C. A. 

686. Questions of conveyance — Underlease with 


nusdcscrijMon unaffected.] — AanoRK 
Nath Mookkr.tee v. Administrator- 
General OF Benoal (1903), I. L. K. 
30 Calc. 468.~IND. 

PART IV. SECT. 2, SUB-SECT. 7.— 
A. (b) ii. 

t. Questions of tUJe — No title 8}a)wn.] 


— In an action for speciflo porform- 
anoo of a contract for the sale of land 
it was contended by pltf. that the 
title could not now bo objected to by 
deft, as by the terms of the contract 
all objections to the title were to bo 
notified by Doc. 26, 1887, & the objec- 
tion in question was not taken until 


a week later : — Held : such a condi- 
tion did not apply to the case of the 
vendor being unable to give a good 
title, but only to objections & requisi- 
tions which might have been properly 
enforced against a vendor who had a 
valid title ; & the objection hero 

might go to the root of pltf.'s title. — 
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declaration of trust — For last day of term.] — By 

an indenture made in 1 805 a lease was p^rantcd to 
.T. G. P. for a term of ninety-nine years from 
Mar. 25, 1865, at a rent of £8 ICs. 4d. The lease 
became vested in H., who on Aup:. 0, 1885, f^rantcd 
S. H. an underlease for the wliole of tlie term, 
less eleven days, at a rent of £12. 11. then mort- 

^;aged for the whole term, less one day, of which 
there was a declaration of trust, & on Sej^t. 29, 
1 890, the mtgees. sold to W. S. The vendors were 
the legal personal reprcsenlatives of W. 8.. A- 
the purchaser had entered into a contract to buy 
what was described in the particulars as “ an 
improved leasehold ground rent of £8 8.9. 8c?. 
arising out of a ground rent for £12 ami)ly secured 
on property held on lease . . . having fifty-three 
years unexpired in Mar. & subject to an original 
ground rent of £3 16s. 4cZ.” The conditions pro- 
vided that the title should commence with an 
indenture of underlease dated Aug. 0, 1885, A 
that the purchaser should not question the validity 
of the underlease, but should assume a good title 
was vested in W. 8. for the residue of the term. 
The purchaser contend(‘d that he was entitled to 
an assignment of the original lease, A that, as 
there was an outstanding day, he was entitled fo 
a declaration tliat the vendor had not made out a 
good title, A to the return of his deposit. The 
vendor said that ho had only contracted to sell 
the term for which the grcnind rent of £12 was 
payable. The purchaser, moreover, had delivered 
no requisitions, A it w^as submitted that the 
objection was out of time : — Ilcld : the objection 
was not out of time, as the objection was one of 
conveyance A not of title ; what was contracted 
io be sold was the improved ground rent for the 
whole term during which it was payable^. 

Scmhlc : even if the contract had been to assign 
the whole of the original term, fhe vendor could 
have enforced the contract, as there was a d(‘clara- 
tion of fnist of the last day of the term . — Rc 
Scott A Eave’s Conteact (1902), 80 E. T. 017. 

687. Question going to root of title.] — Rc 
Scon^ A Eave’s (’oni’eact. No. 080, mde, 

688. Objection that legal estate out- 

standing.] — Peyce-, Tones v. Wieliams, No. 049, 
cnife. 

iii. Waiver of Limitation. 

689. Waiver by vendor — What may amount to 
— Continuing to treat for completion.] — Morley 
V. Cook, No. 046, ante. 

690. Corresponding as to objections 

delivered after time.] — Conditions of sale stipu- 
lated that the sale should be completed on a 
certain day; A that objections to the title not 
made within twenty-one days from the delivery 
of the abstract should be considered as waived ; 
A that, if the piu'chaser should not comply with 
the conditions, his deposit should be forfeited, A 
the vendor bo at liberty to resell the property. 
The purchaser did not deliver his objections until 
several weeks after the expiration of the twenty- 
one days, A after the day appointed for com- 
pleting the purchase : the vendor’s solr., however, 
received them, A entered into a long correspond- 
ence with the purchaser on the subject of them, 
but without coming to a satisfactory conclusion. 
Finally, the vendor resold the property, but at 
a less price, notwithstanding the purchaser pro- 
tested against the resale, A gave noUce to the 


vendor of liis intention to file a bill to enforce 
1 Ih‘ (‘oniract. About six months afterwards he 
filed his bill, making the auctioneer A the x)ur- 
chaser at the resale, to whom he had some months 
before given notice of his prior contract, co-defts. 
to it. The ct. held that the benefit of the con- 
ditions had been waived by the vendor’s solr. 
A decreed a specfic performance, witli a reference 
to the master as to title, A dismissed the bill, 
with costs as against the auctioneer, because h(‘ 
denied that he had ever intended to part wdth the 
deposit, A without costs as against the purchaser 
at the resale, who claimed the benefit of his con- 
tract if the ct. should think that pltf.’s ought not 
to bo performed. — Cu tts v. Tjiodey (1812), 13 
Sim. 200 ; 0 Jur. 1027 ; 00 E. B. 80 ; on appeal 
(1814), 1 Coll. 223, n., E. C. 

Annotation . — Refd. Morley v. Cook (1842), 2 Hare, lOO. 

691. .] — (1) E. devised lands 

in fee to two trustees, E. A 1*., in fee, u])on trust, 
as soon as convenient, to raise a sum of 1^2,000 
for the benefit of his daughter “ by sale or otlier- 
W'ise, at the di&crcdion of my trust(‘t‘s.” There 
was no receij)t clause. T(‘stator died in 1815. 
V. A E. acc(‘pti‘d th(‘ trusts, A P. di(‘d in 1851. 
In 1852, E. sold by auction : — TJcld : he could 
alone mak(‘ a good title to the premises. 

(2) A special (amdition of sah* stipulated, that 
by a fixed day the ))urchaser should eilhfT rt'ject^ 
or acccqd the title, A if not reject t‘d it was to be 
good. Within the time fixed the ])urchaser took 
an objection, but stated at the saiiH* time he did 
not rej(‘ct the title upon that ground, but wish(‘d 
to hear how tlie v(‘ndor met the didiculty. The 
vendor insisted at first on the condition, by which 
the purchaser, not having rejected tlie title, was 
to b(‘ held to have accepted it, but subsispamtly 
(mtered u^ion a long correspondence. Scmhlc : the 
vendor had by his conduct waived tlie condition. 
— TjANE V . Debenitam (1853), 11 TTan*, 188; 22 
E. T. O. S. 143 ; 17 Jur. 1005 ; 1 W. R. 405 ; 08 
E. R. 1211. 

Annotation * — Consd. Uc Bacon, Toovoy v. Tumor, [1007] 

1 Ch. 47C>. 

692. Right of objection waived by purchaser — 
Not unless question raised In abstract.] — (1) The 

conditions of sale provid(‘d that all objections to 
tlie title disclosed by the abstract, not taken 
within a certain time after delivery of the abstract 
to the purchaser, should be deemed to be waived : 
— Held : the time for objecting was not to b(‘ 
computed from the time of the delivery of an 
imperfect abstract ; A the purchasfT was not 
precluded from taking an objection which arose' 
out of evidence calleel for before the expiration 
of the time fixed. 

(2) The sale took place under a decree. 'T’be 
abstract stated that the person, at whose d(‘atli 
the sale was to be mad<\ proved the will of testator, 
but it did not state the jileadings in the cause, 
or whether that person was living or dead : — field : 
this was not a sulllciently distinct intimation to 
the purchaser that the time of sale had, without 
any sufticient ground, been anticipated. — Black- 
I.OW V. IjAWS (1842), 2 ITare, 40 ; 07 E. R. 17. 
AnnofMimis : — As to (1) Apld. Want v. Stalllbrass (1873), 

L. R. 8 Exch. 175. acncrally, Mentd. Ooiilder v, (Jainin 

(1859), 29 L. J. Ch. 135. 

693 . Not In case of misrepresentation in 

description.] — Price v. Macaulay, No. 298, ante. 

694. What may amount to — Abstaining 

from objection.] — Pegg v. Wisden, No. 000, ante. 


Brown v. 1’kars (1888), 12 P. R. 396. 

—CAN. 

a. .] — Where there is 

clearly no title a purchaser cannot ho 


hound by a stipulation in conditions 
of sale that objections to the title 
must be made within a limited period 
or they will bo deemed to be waived, 
or by a stipulation that no objection 


shall bo made to the opetation of a 
certain deed, there belnj? no disclosuio 
of the facts making the same really 
inoperative. — Cook v. Hii.l (1890), 8 

N. Z. L. R. 570.— N.Z. 
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Srrt. 2. — Rights under particular conditions : Suh 
sect. 7, (a) & (6) ii, <&: Hi.] 

B. J\escrvaiio7\ of Right to Rescind, 

(a) In General, 

695. Nature of reservation.] — Roberts v 
Wyatt, No. HOO, ante, 

696. Numerous attempts to remove objections— 
Interest on returned deposit.] — (1) A purchaser 
under a decree having accepted the title & paid 
Ids purchase-money into ct., discovered that a 
will had been misstated in the abstract, in such 
a manner as to conceal an important defect in 
the title. Upon petition, before conveyance, he 
was discharged from his purchase, & his purchase- 
money was ordered to be repaid ; but as his solr. 
Iiad neglected to examine the original will, 
although the abstract showed that it was of a 
very peculiar nature, & although reminded of the 
necessity of doing so by the counsel who advised 
upon the abstract : — Held : he was not entitled 
< o interest & he must pay the costs of all parties, 
except of the person who had the conduct of the 
sale. 

(2) A purchaser is not conclusively bound by 
1 he acceptance of the title by his counsel ; but 
if he i^ays his purchase-money into ct., he is 
bound. This rule, however, does not apply to 
a case wluTe the counsel is misled by the abstract 
of title. 

(8) A condition that, if any objection or requisi- 
tion should be made which the vendor should be 
unable or unwilling lo remove, it should be lawful 
for him to rescind the contract ; & that, in that 
case, the purchaser should be entitled to a return 
of his dei)osit, without interest, but should not bo 
entitled to any costs or damages, does not entitle 
the vendor, after making numerous fruitless 
attempts to remove an objection made by a pur- 
chaser desirous of being discharged, to return 
him his deposit only, but the vendor must then 
pay interest upon the deposit, & the costs of the 
purchaser. — MUulloch v, Gregory (1855), 1 
K. & .T. 280 ; 8 Bq, Rep. 495 ; 24 L. J. Oh. 240 ; 
24 L. T. O. S. 307 ; 3 W. R. 231 ; 09 B. R. 400 ; 
subsequent proceedings (1850), 3 K. & J. 12. 
Annnf(tiions : — Generally, Befd. Shoreditch Vofitry fL IInj?hos 

(18G4), 10 L. T. 723 ; Allen v. Hlohardson (1870), 13 

(’h. D. 524. 

697. Whether reservation of right depreciatory 
— Sale by mortgagee.] — A condition of sale on a 
sale by a mtgee. under a power of sale, entitling 
the vendor to rescind the contract in case he should 
be unwilling or unable to answer any requisition, 
is depreciatory in a sense, but not so depreciatory 
as to bo improper, being one that a prudent 
owner would introduce, & therefore held binding 
on the mtgor. — Falkner v. Equitable Rever- 
RTONARY Society (1858), 4 Drew. 352 ; 4 Jur. 
N. S. 1214 ; 7 W. R. 73 ; 02 B, R. 136 ; suh nom, 
Faulkner V. Equitable Reversionary Interest 
Society, 28 L. J, Ch. 132 ; 82 L, T. O. S. 181. 

698. Effect of condition being unreasonable — 
Purchaser to pay all expenses of Investigating title.] 
— Pltf. contracted to purchase of deft, the lease, 
etc., of a public-house, by a memorandum in the 
following form : — “ Received from Mr. Moeser 
the sum of £80, being the deposit on account 
of £800, the purchase-money for the Wheat 
Sheaf '^Favern, the contract for which is now 
being prepared, to be signed by the vendor & 
purcJiaser when completed & ready for signature. 
B. B. Wisker.” The contract tendered to pltf. 
for signature contained, amongst others, stipula- 
tions that the purchaser should pay the expenses 
of the investigation of the vendor’s title, & that, 


if the purchaser should insist on any objection or 
requisition as to title which the vendor should 
bo unable or unwilling to remove or comply with, 
tlie vendor might annul the sale, & return the 
deposit, but without any interest or costs of 
investigating the title ; & that if the purchaser 
should fail to comply with the above conditions 
his deposit should thereupon be forfeited to the 
v(*ndor, who should be at liberty to resell the pro- 
perty. Pltf. refused to sign this contract, on the 
ground that it contained unreasonable terms, & 
deft, resold the property : — Held : that pltf. was 
entilled to recover back his deposit. — Moeser 
V. Wisker (1871), L. R. 6 C. P. 120 ; 40 L. J. 
a P. 94 ; 24 L. T. 134 ; 19 W. R. 361. 

Anywtation : — Ezpld. CMllingworth v. Esohe, [1924] 1 Ch. 97. 

699. Purchaser Insisting on objection he was 
precluded from making.] — ^A contract for the sale 
of freehold land stipulated that the title should 
commence with a conveyance of the land to a 
railway co., &; that the purchaser should “ assume 

admit that everything, if anything wore neces- 
sary, was done & performed by the co. to enable 
them to sell & effectually convey the said land as 
surplus lands,” should “ not call for or require 
production of any evidence to this effect.” There 
was also a condition that, if the purchaser failed 
to comply with the terms of the contract, his 
deposit shoidd bo forfeited. 

The vendor having refused to comply with a 
requisition by the piuchaser requiring some 
evidence to be furnished that a waiver of the 
rights of pre-emption conf(‘rred on the j)rior & 
adjoining owners by Lands Clauses Consolidation 
Act, 1845 (c. 18), had been obtained, the purchaser 
brought an action for the return of his deposit 
A for damagi^s for breach of contract. The 
vendor th(m rescinded the contract, & forfeited 
the deposit. 

Pending the action the vendor obtained a waiver 
of the rights of pre-emption & sold the land to a 
third party : — Held, : the purchaser was bound 
by the contract to accept such title as the vendor 
had, <te having insisted on an objection which ho 
was precluded from taking by the terms of the 
conlract, was not entitled to any relief. — Best 
v. Hamand (1879), 12 Ch. D. 1 ; 27 W. R. 
742 ; sub nom. IIamand v. Best, 48 L. J, Ch. 
503 ; sub nom. Hammond v. Best, 40 L. T. 769, 
C. A. 

Annotation : — Refd. Re Davis & Cavey (1888), 40 CJh. D. 601. 

700. Object of reserving right.] — A. contracted 
with B. for purchase of the hereditaments described 
in the schedule to the agreement in fee simple in 
possession. Clause 6 of the agreement provided 
that any error therein should not annul the sale, 
but that compensation should be allowed in respect 
thereof, & clause 8 gave the vendor the usual 
right to rescind ; but there was no stipulation 
as to the lands being sold subject to all rights of 
way, etc. It subsequently appeared that a right 
of way existed over a portion of the lands, & as 

A. insisted on compensation in respect thereof, 

B. rescinded the contract : — Held : notwithstand- 
ing clause 6, the right of way was a defect of title, 
& B. was entitled to rescind. — Ashburner v, 
Sewell, [1891] 3 Ch. 405 ; 60 L. J. Ch. 784 ; 65 
L. T. 624 ; 40 W. R. 169 ; 7 T. L. R. 736. 
Annotations : — Apld. Vowles v. Bristol, etc. Bldg. Soc, 

(1900), 44 Sol. Jo. 592. Consd. Re Jackson & Haden’a 
Contract, [1906] 1 Ch. 412. Apld. Yandlo v. Sutton, 
Young V. Same, [1922] 2 Ch. 199. 

701. Effect of condition for compensation — 
Whether right to rescind excluded — Substantial 
compensation claimed.] — Vowles v. Bristol, 
etc. Building Society (1900), 44 Sol, Jo. 692. 
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702. Notice of rescission — Without prejudice.] — 

Rs Weston & Thomas’s Contract, No. 721, 
post. 

(b) To What Objections or Requisitions Right 
Applicable. 

i. Objections in respect of Easements. 

703. Inclosed right of way.] — Ashburner v. 
Sewklt,, No. 700, ante. 


ii. Objections as to Title. 

704. No title shown to minerals.] — Re Jack- 
son & 11 ADEN’S Contract, No. 784, post. 

705. No title shown at all.] — In an agreement 
for sale of real estate it was stipulated that, if 
there should be any objection or requisition on 
the purchaser’s part which the vendor should be 
unwilling on the ground of expense or otherwise 
to comply with, the vendor should be at liberty 
to rescind the contract on the repayment to the 
])urchascr of the deposit without interest or 
damage. It turned out that the vendor had 
absolutely no title. After considerable delay the 
vendor gave notice of rescission to the purchaser, 
& tendered him his deposit, which was refused. 
Tlie purchaser brought an action for specitic per- 
formance or damages : — l/eld : this case was not 
within the clause in the agi'cement, & pltf. was 
entitled to the return of tlie deposit an incpiiry 
as to damages. — Bowman v. Hyland (1878), 8 
Ch. D. ,788 ; 47 L. J. Ch. .781 ; 39 L. T. 90 ; 20 
W. 11. 877. 

An noUUums :~~Distd. Hcppcnstnll r. lIo«^c (ISHl), 51 L. ’V. 

589 ; 7iV lOuniiz & EdwarclH’H ('onlract (1893), H7 Sol. Jo. 

701 ; Jhaacs v. Towell, (1898] 2 Cli. 285. Expld. Rc 

Dcighlon 6: Harris’s Contiuct, [1898] 1 (li. 458 ; Rr 

Jackson & Haden’s Contract, [1900] 1 Ch. 4i2. 

706. Possessory title as to part objected to.] — 

Trustees of tlie will of H. who died in 18,78, con- 
tracted to sell to pltf. freehold premises contain- 
ing .7 acr(‘s. Tlie conditions of sale provided tJiat 
if the purchaser took any objection or made any 
requisition which the vendors were unable or 
unwilling to remove or comply with the vendors 
might rescind. Tlie abstract showed a con- 
veyance to testator in 1855 of about 3^ acres of 
the property. The other 1 J acres had been 
inclosed by t<‘stator himself & had ever since been 
held with the jiroperty, & no other title was 
shown. There was no want of bo?fa fides on tlie 
part of the vendors. The purcliaser r(‘quired A 
insisted on further evidence as to tlie 1} acres: 
— Held : the vendors were entitled to rescind 
under the conditions. — Ueppenhtall v. Hose 
(1884), 51 L. T. 589; 49 J. T. 100; 33 W. R. 
30. 

707. No title shown as to one lot sold.] — Re 

Ramuz a Edwards’s Contract (1893), 37 Sol. 
Jo. 701. 

708. Objection that property subject to restric- 
tive covenants.] — On Apr. 30, 1920, deft., vendor, 
agreed with pltf., purchaser, for the sale of a 
house, the contract providing that the condition 
of the London conditions of sale should applv. 
Condition 4 provided that if the purchaser should 
insist on any requisition as to the title with which 
the vendor should be unable or unwilling to comply, 
the vendor might “ notwithstanding any negotia- 
tion or litigation ” in respect thereof rescind the 


contract unless the requisition was withdrawn 
within seven days. The purchaser sent in a 
requisition that the i^roperty was subject to 
restrictive covenants, not disclosed by tlu^ con- 
tract, A that he reserved bis right to object to 
the title on this ground. On July 22, 1920, the 
purchaser Issued a vendor A purchaser summons 
for a declaration that a good title had not been 
shown, A for a return of the deposit paid by him 
under tlie contract. On July 29, 1920, live pur- 
chaser’s solrs. wrote repudiating th(‘ contract. 
In Oct. the vendor’s solrs. wrote tliat sIk^ was not 
disposed to continue the litigation A giving notice 
of rescission under condition 4. Nettling furthei 
occurred in the litigation, A the vendcT paid the 
purchaser’s costs of it In an action by tlie 
purchaser to recover from the vendor the costs A 
expenses of the investigation of the title : — Held : 
the vendor was entitled to ri^scind, A th(‘ pur 
chaser’s claim failed. — Hropter v. 1*ugh, [1921 
2 Ch. 250 ; 91 L. J. Ch. 1 ; 127 L. T. 120. 

iii. Objections as to Conveyance. 

709. Whether proper condition.] — Hardman 
V. (Jhild, No. 715, post. 

710. Condition empowering rescission on objec- 
tion to title.] — person contracted to sell property, 
A showed only an equitable title, A the purchaser 
required the vendor to get in the legal estate : — 
Held : such requisition was as to a matter of 
conveyance only, A the vendor could not rescind 
the contract under a condition emjiowering him to 
rescind if any objection to iitlewere made whi(‘h he 
was unable or unwilling to remove. — Kitchen v. 
]>almer (1877), 40 L. J. Ch. Oil. 

711. .] — fl) On a sale of a freehold house 

by auction one of tlie conditions of sale provided 
that “ all objections A requisitions in respect of 
the title, or the abstract, or paHiculars, or any- 
tliing aiijicaring thcTciri, r('spectiv(‘ly, shall be sent 
to the vendors’ solrs. witliin fcjurtetm days from 
the delivery of the absti’aet, A all objections A 
requisitions not sent in within that time shall be 
eonsidertal to be waived. If any objection or 
requisition shall be made A insisted on, which th(‘ 
vendors shall be unable or uuwilling to remove or 
comply with, the vendors shall be at liberty by 
notice in writing to rescind the sale.” The inu*- 
chaser accepted the vendors’ title as shown by the 
abstract A sent them a draft conveyance for 
a])proval. The vendors then required that the 
conveyance should be taken subject to certain 
” covenants, conditions, A restrictions,” the nature 
of which they did not explain, but which they 
alleged were contained in a deed recited in an 
abstracted deed forming the commencement ol 
title. As the abstract did not show tlie existence 
of any sucli covenants, conditions, or restrictions, 
A as the conveyance to the vendors’ immediate' 
predecessor in title did not in any way refer to 
them, the purchaser declined to take a conveyance 
subject to them without, at all events, being first- 
informed of their nature, whereupon the vendors 
wrote purporting to rescind the contract. Upon 
a summons by the purchaser under Vendor A 
Purchaser Act, 1874 (c. 78) : — Held : the vendors 
had no power to rescind, A the purchaser was 
entitled to a conveyance without the insertion of 
the words required by the vendors. 


PART IV. SECT. 2, SUB-SECT. 7.— 
B. (b) i. 

b. Right of way.] — Grace v. Mit- 
chell (1926), 26 S. H. N. S. W. 360; 
43 N. S. W. \V. N. 12.— AUS. 


0. .] — Jkweb V. 

(1912). 22 O. W. R. 610 ; 


Thompson 
3 O. W. N. 


1122, 1150; 3 D. L. R. 628, 8SG.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 7.— 
B. (b) iJ. 

d. Land not under Torrens system 
as represented — Whether demand for 


certificate of title sufficient objection .] — 
Matthews v. J.imes (1882), 8 V. L. R. 
188.— AUS. 

e. No iille shoum to party walls.] 
— Horning r. 1 'ink (1913), 13 S. H. 
N. S_._W. 529 ; 30 N. H. . W. N. 1 H . 
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Sect. 2. — Riylds under particular conditions: Suh- 
sect. 7, B. (h) in., iv,., v, m.'j 

(2) Anotlier condition of sale provided for pay- 
ment of a deposit & for the completion of the 
purcliasc on a certain day ; & that ‘ ‘ if from any 
cause whatever ” the purchase should not be 
completed on that day, the purchaser should pay 
interest at 5 per cent. j)cr annum on the rem.ainder 
of his purchase-money, until completion. After 
receiving t he vendors’ notice of rescission the 
purchaser, on the day fixed for completion, placed 
the balance of her purchase-money to a seijarate 
account on deposit with a bank at 2^ per cent, 
interest, & gave notice of the deposit to the 
vendors : — Held : the i^urchasi'i* could not, under 
the circumstances, be required to pay, on actual 
completion, higher interest than that allowed by 
the bank . — Ttc Monckton & Gilzean (1H84), 27 
Ch. 1), 55.5 ; 54 L. ,J. Gh. 257 : 51 J.. T. 320 ; 32 
W. R. 973. 

Annoiaiion :-~As to (2) Distd. Rc Riley & Strcutflcld (1886), 

34 Ch. D. 386. 

712. “ Or any other matter relating to 

sale.*’] — A condition of sale empowering the vendor 
to annul the sale if the purchas(*r makes any objec- 
tion or requisition “as to the title*, particulars, 
conditions, or any other matter or thing relating 
or incidental to th(* sale,’’ which the vendor is 
unable or unwilling to comply with, extemds to a 
matter of conveyance as well as of title. 

Wliere a vendor intgee. of leaseholds who, 
Iiaving contracted to s^ll the entire term, turned 
out, on the investigation of the title by the pur- 
chaser, to hold by a sub-demise the bare legal 
estate in which was outstanding, & expressed 
himself as unable or unwilling to comjdy with a 
requisition by the purchas(‘r that tlu* i)erson 
having the legal estate should join in the convey- 
ance:— //cZd; the vendor was entithxl, under a 
condition in the above form, to annul the sah*. — 
Be DEidHTON Harhis’s (V)ntract, [1898] 1 Ch. 
458 ; 07 L. J. Ch. 210 ; 78 L. T. 430 ; 40 W. R. 
341 ; 42 Sol. .lo. 324, C. A. 

Anvntniiona : — Consd. Rc .Tackson k Ifadcn’s Contract, 

[1906] 1 Ch. 412; Procter r, Pugh, [19211 2 Cli. 2,56. 

Re!d. Isaacs r. Towell (1898), 67 L. J. Ch. 608. 

iv. Requisitions for Concurrence of Other Parties. 

713. Annuitants — On sale by executor.] — A 

testator gave his real <fe personal estate to A., 
subject to the pa;5mient of his debts certain 
annuities, & appointed him exor. ; — Held : A. 
could make a good title to the real estate, without 
the concurrence of the annuitants, <fe a purchaser 
from A. was not bound to see to the application of 
tlie purchase-money.— Racje v. Adam (1841), 4 
Beav. 269; 10 L. J. Ch. 407; 5 Jur. 793 ; 49 
E. R. 342. 

Annotaiions : — Consd. Morlcy v. Pook (1842), 2 Hare, 106; 

8trouffhiIlr. Anstey (1852), 1 Do G. ]\l. & G. 635 ; Greaves 

V. Wilson (1858), 25 Boav. 290. Refd. Forbes v. Peacock 

(1846), 1 Ph. 717 ; Wood v. Machu (1846), 8 L. T. O. W. 

210. 

71 4. Mortgagees — On sale by mortgagor.] — 

Greaves v. Wilson, No. 530, ante. 

715. Persons beneficially interested — On sale by 
trustee.] — Trustees of a will put up land for sale, 
subject to a condition that, if any objection or 
requisition as to (inter alia) title, or abstract or 
conveyance should be insisted on, & the vendors 
should bo unable or unwilling to remove or comply 
therewith, they should be at liberty to annul the 


sale. The abstract delivered to the purchaser 
showed that the conveyance to the vendors’ 
U'stator was of the land, together with a wall on 
the east side of it, “ which wall is to be ever here- 
after repaired & kept in repair ” by testator, his 
heirs, A assigns. This obligation was not men- 
tioned in the particulars & conditions of sale, A 
the purchaser did not know of it until the delivery 
of the abstract. He accepted the title, & tendered 
to the vendors the draft of a conveyance to himself 
of the land with the wall, omitting all reference to 
the obligation to repair the wall. The vendors’ 
solrs. added the words “ subject to & with the 
liability for ever to repair the wall ” by the pur- 
chaser, his heirs & assigns. The purchaser would 
not agree to the addition, & the vendors thereupon 
gave notice to rescind the contract. The pur- 
( baser tlien brought an action for specific per- 
formance of the contract, claiming the right to a 
conveyance without the additional words : — 
Held : (1) if the obligation to repair the wall ran 
with the land, it was immaterial whether it was 
mentioned in the conveyance or not, because the 
purchaser would be bound by it in either case ; but, 
if it did not run with the land, the vendors, not 
having mentioned it in the particulars of sale, could 
not im])ose it on the purchaser. Consequently, the 
vendors were not entitled to rescind the contract. 
(2) Senihle : a condition of sale giving the vendor a 
right to rescind the contract, in the event of his 
being unable or unwilling to comply with a pur- 
cliaser’s recpiisition as to conveyance, is not in 
gen(‘ral a proper condition. 

Only on(' case occurs to me in which it would 
be proper to insert such a condition. If the sale 
were made by trustees Ihe purchas(‘r might requirt* 
that the pt^rsons beneficially interest (*d in the 
property should be* made x^arties to the conveyance 
to him, A I can conct'ive it x>ossibl(‘ that the vendors 
might not be able to procure their concurrence. 
In such a ease it might bt* V(‘ry r(*asonable that the 
vendors should be able to say to the purchaser, 
You may be in strictness entitled to have the 
contmrrenee of the beneficiaries, but you will got 
a i^crtcctly good title without it, A as we arc unable 
to procure tlieir concurronce wo will rescind the 
contract (Pearson, ,1.). - Hardmans. Child (1885), 
28 Ch. D. 712 ; 51 L. J. Ch. 695 ; 52 L. T. 465 ; sub 
nom. Re Hardman A Child, 33 W. R. 544. 

AnnoUition : — As to (2) Distd. Re Glenton & Saunders to 

Hadon (1885), 53 L. T. 434. 

V. Insistence on Discharge of Jnemnbranees. 

716. Mortgage.] — At a sale by auction of lease- 
hold jiroperty by a mtgee. under a power one con- 
dition of sale was that within the time limited from 
the deliv^ory of the abstract, the purchaser should 
send to the vendor’s solrs. his requisitions on the 
title or evidence, A in default of any he should be 
deemed to have accepted the title, A for the pur- 
pose of r(*quisitions the abstract was to be deemed 
to be perfect if it supplied the information suggest- 
ing the same ; A if the iiurchaser should insist on 
any requisition which the vendor should be unable 
or should decline to comply with, he should be at 
liberty to rescind the contract. An abstract was 
delivered, but it did not show the real state of 
the title. After requisitions were sent A replies 
received, the purchaser’s solrs. were informed by 
mtgees. that the property had been mortgaged by 
deposit of an underlease to them. The vendor, 


PART IV. SECT. 2, SUB-SECT. 7.— 
B. (b) iv. 

t. Legatees — On sale by ejcecutor.] 
— Rc Ryan & Cavanagii (1885), 17 
L. R. Ir. 42. — IR. 


PART IV. SECT. 2, SUB-SECT. 7.~ 
B. (b) V. 

g. Charge for overdue rates .] — The 
contract of sale of real estate con- 
tained a rescission clause entitling the 


vendor to rescind If unable or un- 
willing to remove any objection which 
the purchaser was entitled to make 
under the conditions. The purchaser 
claimed that the property was subject 
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who was not aware of the mtge., was required to 
pay the amount due to the mtgees., but his reply 
was that he was unable & unwilling to satisfy the 
claim, & that he would rescind the contract. The 
purchasers insisted on the mtge. being discharged, 
& upon a summons under Vendor Purchaser 
Act, 1874 (c. 78), a declaration was made that the 
vendor was not entitled under the condition & 
circumstances to rescind . — Rc Jackson <Sc Oak- 
SHOTT (1880). 14 Ch. 11. 851 ; 28 W. K. 791. 

717. .] — Kesp. agreed to sell certain land 

to applt. The ('onditions of sale provided that, if 
the purcliaser made any objection or requisition 
on the title which the vendor should be unwilling 
or unable to remove, it should be lawful for the 
vendor to annul the sale. The title disclosed an 
incumbrance created by one T. & the vendor 
irnuK'diately commenced legal proceedings to 
remove it, but (‘onsiderable delay was caused in 
consequence of the absence of T. from the colony. 
The purchasej* tliereupon required the vendor to 
giv(' an \indortaking to remove the incximbrancc 
within a fixed time, or to give an indemnity. 'IJiis 
the vendor declined to do, A rescinded the contract. 
In an action for specific performance : — Jleld : he 
was entitled to do so. — Woolcott v. Peggie (1889), 
15 App. Cas. 42 ; 59 L. J. P. U. 44 ; (51 L. T. 815 ; 
38 W. K. 4(55. P. O. 

Annotation a : — Consd. Qainion r. Horne, fl90(»] 1 Ch. .09G. 

Refd. Isaacs v. Towel 1 (189h), G7 L. J. Ch. 508. 

718. Rentcharge.] — The ct. will not, under the 
powei* given to it by Conveyancing k, Law of 
Properly Act, ISSl (c. 41 ), s. 5, compel a vendor of 
land to pay money into ct. for the purpose of 
discharging an incumbrance upon the land, when 
the result of so doing would be to inflict a great 
hardshiii on him, as, for instance, if the incum- 
brance is a perpetual rentcharge, & tlie sum 
nec(‘ssary to procure' its discharge would far exceed 
the amount of the purchas(*-money payable to the 
vendor. 

A railway co. contracted to sell some superfluous 
land “ free from incumbrances,” for £8(58. The' 
contract i)rovided that, if the purchaser should 
decline to waive any valid objection to the title, 
the CO. might at any time rescind the contract, 
without paying the j)urchaser any costs or com- 
pensation. 'The abstract of title showed that the 
land was subject to a perpetual rentcharge of £(53 
issuing out of it, this being the consideration for 
which the co. had i)urchased it under their statu- 
tory i)owers, for the making of a railway, which, by 
a subsequent Act, they were authorised to abandon. 
The i)urchaser required the co. to procure the 
release of the land from the rentcharge. This they 
declined to do, but olfered to indemnify him against 
it. He declined to waivt' his requisition: — Held: 
the co. were entitl'd to rescind the contract under 
the condition, & they were not bound to apply to 
the ct., under Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 5, to declare the land freed 
from the rentcharge, or to take any other steps 
to procure the release of the rentcharge . — Re 
Great Northern Ry. Co. & Sanderson (1884), 
25 Ch. D. 788 ; 53 L. J. Ch. 445 ; 50 L. T. 87 ; 
32 W. R. 519. 

Annotations: — Refd. lie Monckton & Gilgrean (1884), 27 

Ch. 1). .55.5 ; lie SiiripBon & Moy’s Contract (1909), 53 

Sol. Jo. 370. 


719. Vendor acting reasonably.] — Appets. 

pm'chased certain premises for £300 at a sale by 
auction from resps. The premises were described 
in the particulars as freehold At without mention 
of incumbrances. The premises were in fact 
subject to a rentcharge of £5 7s. 9d., as might 
have been discovered by resps. on any examination 
of their title. By the conditions of sale it was 
{inter alia) provided that each lot was sold subject 
to all chief rents, that the vendors might be at 
liberty to rescind the sale if the purchasers insisted 
on any objection or requisition which the vendors 
might be unwilling to remove or comply with ; A 
that any incorrect statement, error, or omission 
should not annul the sale or entitle ('ither the 
vendors or the purchaser to any C(^)mpensation. 
Appets. insisted upon res]>s. discharging the in- 
cumbrance, & thereupon resps. claimed to rescind 
the sale : — Held : r('sps. had acU'd honestly und(‘r 
a mistake, not reckb'ssly or unr(*asonably, A: 
had done nothing to disentitle them to rescind. — 
Re SiMTsoN isL Moy (Thomas), i/rn.’s Contract 
(1909), .53 Sol. .To. 37(5. 

720. Refusal to accept indemnity.] -Rc Grk.vi' 
Northern Ry. Co. A Sanderson, No. 718, ante . 

721. In respect of contingent incum- 

brance.] — (1) A purchaser is not bound to accei)t 
an indemnity for a contingent incumbranc(', 
however small the amount or remote the con- 
tingency, but is entitled to have it discharged. 

(2) Refusal to accei)t- an indemnity is not in 
itself a “ reasonable ground ” for r(‘S(‘ission under 
the usual condition. 

(3) A notice of rescission signed “ without pre- 
judice ” is void. 

In my opinion a h'tter written “ without pre- 
judice ” was not a valid notice to annul the sale 
within condition 12 (Swtnfen Eady, ,!.). —TiV 
Weston A Thomas’ Contract, [1907] 1 Ch. 211 ; 
7(5 L. J. Ch. 1 79 ; 9(5 J.. T. 321. 

vi. Objcciiom in respect of Mlsdcscripiioti. 

722. Effect of condition excluding compensation 
— Purchaser insisting on performance with com- 
pensation.] — An agreement for the sale of a manoT- ; 
line, two years’ improved value. The eighth 
condition of sale provided, “ If any purchast'i* 
insist on any obj(*ction or requisition as to the 
vendor’s title', evide'iice of title, conveyance, or 
otherwise', which the vendor shall be unable or 
unwilling to answer, remove, or comi)ly with, the* 
vendor may, by notice in writing, . . . annul the 
contract.” The eleventh condition inovieled, ” No 
mistake as to quantity or tenure, or other omission 
in the x^articulars, as to the description or quality of 
the prop('rty, or as to the vendor’s interest or 
otherwise, if capable of compensation, shall annul 
the sale, but compensation shall in every case b(' 
given or taken. But this condition shall not limit 
the vendor’s right to rescind the contract under 
the eighth condition.” It was afterwards dis- 
covered tliat the fine was one year’s & not two 
years’, improved value ; A the i3urchaser claimed 
compensation by reason of the misdescription. 
He also raised a question of title. ’JTie vendor 
refused to give compensation, but olfered to 
rescind the contract. The purchaser filed his bill 
for specific performance, A insisted by his bill 


to a chargro for overdue municipal 
rates, which he called upon the vendor 
to pay oil : — Held : the vendor was 
entitled to rescind as he had reason- 
able groimds for disputing the existence 
of the charge, although ho would not 
have been entitled to rescind If the 
existence of the chaigti had been 
admitted. — R odrick v, (Jity Mutual 


Life Assurance Soctf.ty, Ltd. (1897), 
18 N. S. W. Eq. 128; 14 N. 8. W. 
W. N. 65.— AUS. 

PART IV. SECT. 2, SUB-SECT. 7.— 
B. (b) vi. 

h. Whether condition for compensa- 
tion excludes right of rescission.] — lie 


Cook & Pkeece’s Contract, 11910] 
V. L. R. 328.— AUS. 

k. .] — Orchard r. Taylor 

(1910), 10 S. U. N. S. W. 93; 72 

N. H. W. W. N. 3. -AUS. 

l. Misdescription of houmlarits .] — 
West n. Hedoeland, [1909] V. L. R. 
178.— AUS. 
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Sect, 2 . — liiyhts under particular conditions: Sub- 
sect, 7, B. (b) vi.^ (c) & (d).] 

upon the requisition as to title. The vendor 
subsequently gave notice in writing to rescind the 
contract : — Ileld : upon the question of title the 
vendor was entitled, under the eighth condition, 
to rescind the contract. — Hoy v. Smythies 
(1850), 22 Beav. 510 ; 28 L. T. O. S. 183 ; 2 Jur. 
N. a 1011 ; 52 E. R. 1205. 

Annotations : — Consd. Falkncr v. Equitable Ilcvorslonary 

Hoc. (1868). 4 Brew, 362 ; Shoredltcli Vestry v. HugheH 

(186i), 17 C. B. N. 8. 1.35 ; Isaacs v. Towel], 2 Cb. 

‘286. Refd. Mawsoii v. Fletcher (1870), L. H. 10 Kq. 212. 

723. .] — lie Tehuy ts: White’s (’on- 

TBACT, No. 770, post. 

724. Title to minerals after enfran- 

chisement.] — Upon a sale of land, one of the con- 
ditions provided tliat if any objt'ction was per- 
sisted in, the vendors might rescind the contract ; 
& another condition provided tliat if any mistah(‘ 
should appear to have been made in tlie dc'seription 
of the i)roperty, or oi the vendor’s interest therein, 
such mistake should not vitiate the sale, but com- 
pensation should be given. 'I’he pureliaser ob- 
jected that certain minerals under the land 
appeared to belong to the lord of the manor ; tlK‘ 
vendors answered that this would not be comjjen- 
sated for, being the ri^sult of an (‘nfranchisement 
as to which there was a condition. The purchaser 
persisted in the objection, the vendors gave 
notice that they should rescind the contract. 
7’'he purchaser then filed his bill for specific per- 
formance with compensation, 6c the vendors by 
their answer alleged that they had in fact a title 
t/O these mincuals, but had rescinded under the 
conditions Held : the objection taken by the 
purchaser was an objection to title to j)ai‘t of the 
property sold, the removal of which might involve 
a long & expensive inquiry ; the vendors had a 
right to rescind, 6c performance with compensation 
would not be compelled. — Mawson v . EiJhrrciiEU 
(1870), 0 Ch. iVpp. 91 ; 40 L. J. Ch. 131 ; 23 L. T. 
545 ; 35 J. P. 391 ; 19 W. K. 141, L. JJ. 

Annotatio7i8 : — Apld. HeppcriHtall v. Hohc (1884), 61 L. T. 

689. Consd. iic Baniob & Wood (1886), 29 Ch. B. «2C>. 

Apld. Abhlmnicr v. Sewell, 11891] 3 Cli. 405. Distd. lie 

Jackson & Baden’s (Jontraet, [1906J 1 Ch. C03. Refd. 

lie Terry 6c While (188G), 2 T. L. It. 327. 

725. Effect of bonA fide belief In truth of repre- 
sentation — On reasonable grounds.] — A statement 
made by a vendor on the faith of a promise or 
representation by a third party that he will concur 
in the sale, without having jjreviously made an 
agreement with that third party binding him to 
do so, is not necessarily “ reckless ” within the 
meaning of the authorities on the point. 

A vendor ought not to bo held disentitled to 
exercise a clear & unambiguous power of rescission 
3*eserved to him in the contract because he has 
made an untrue statement of fact concerning the 
property agreed to be sold, if the statement was 
made under the bond fide belief & with some 
substantial ground for believing that it was true. 

At a sale of lands by public auction in lots the 
particulars stated that the tenancy of lot 3 would 
expire at Michaelmas, 1919, when vacant posses- 
sion might be had. The fifth condition of sale 
provided that if the purchaser should insist on any 
objection or requisition as to the title, which the 
vendor should “ be unable or on the ground of 
expense unwilling to remove or comply with,” the 
vendor might by notice in writing at any time &- 
notwithstanding any negotiations or pending 
litigation, rescind the sale. Lot 3 was held on a 
yearly tenancy determinable only by a year’s 
notice on either side expiring at Michaelmas in 
any year. The result of interviews which the 


vendor had some; months previously to the sale, 
with the exors. of deceased tenant & with their 
sub-tenant, was that the vendor, although no 
formal notice to quit was given on either side, 
had substantial grounds for believing that their 
tenancies would deteiTnine at Michaelmas, 1919. 
Pltf. purchased lot 3 at the sale & then the question 
arose as to vacant possession beii^ given of that 
lot, 6c eventually the exors. declined to give up 
ossession on the ground that no notice to quit 
ad been given 6c their sub-tenant claimed to 
remain in possession until Michaelmas, 1921. On 
pltf. suing the vendor for specific perfoimance 
with compensation the vendor gave notice to 
rescind the contract under the fifth condition of 
sale : — Held : under the circumstances the vendor 
was not guilty of such rcckU*ssness in stating the 
t(Tmination of the tenancy & the giving of vacant 
possession of lot 3 as disentitled him to exercise 
11 le power of rescission reserved to him by the 
fifth condition of s<ile, 6>c consequently the notice 
to rescind was valid. — M erkett v . Schuster, 
11920] 2 Ob. 240; 89 L. J. Ch. 399 ; 123 L. T. 
40.5 ; 01 Sol. Jo. 550. 

(c) Exercise of Right. 

726. Must be exercised reasonably.] — Re Uajmj:s 
A: WooB, No. 739, post. 

727. .] — Re STARR-BowKE'rr Building 

Society 6c Sibun’s Contract, No. 741, post. 

728. .] — A vendor’s power to rescind the 

contract may bo exercised only in good faith. 

Where a vendor having such power under the 
agr(‘ement took advantage of it for purposes of 
delay while he opened negotiations, unknown to 
the purchaser, for sale to a third person : — Held : 
by his conduct he deprived himself of his election 
to affirm the contract, 6c the purchaser was 
entith'd to treat it as rescinded. — Smith v , 
Wallace, [1895] 1 Cb. 385; 04 L. J. Ch. 240 ; 
71 L. T. 811 ; 43 W. R. 539 ; 13 K. 201. 

729. ,j — Pesp. contracted to sell a house 

to aj)pct. The contract incorporated the public 
Side conditions of the Somerset T-iaw Society, 
clause 5 of which provided that ; “ ... If the 
purchaser shall insist on any objection or requisi- 
tion which the vendor shall be unable, or on the 
ground of expense, unwilling to remove or comply 
with, the vendor may by notice in writing to be 
given to the i)urchaser, & notwithstanding any 
intermediate negotiation or litigation, rescind the 
contract for sale. . . The abstract of title 
disclosed the fact that the legal estate was not 
vested in resp. Resp. was aware of that fact at 
the time he entered into the contract, but he 
hoped to irijike good the title with the concuri‘ence 
of the trustee. After much negotiation, appet. 
submitted a requisition containing a demand that 
lesp. should make certain applications to the ct. 
with a view to perfecting the title. This resp. 
refused to do on the ground of expense, & on appet. 
persisting in his demand, resp.’s solrs., by a notice 
in writing, purported, on his behald, to rescind 
the contract : — Held : resp. had acted recklessly 
& unreasonably ; he was not entitled to rescind 
the contract under clause 5 ; the notice to rescind 
was void & of no etiect, & he was bound to make 
the necessary application to the ct . — Re 1)ES 
Reaux Sc Setchfield’s Contract, [1926] Ch. 
178 ; 95 L. J. Ch. 338 ; 134 L. T. 623 ; 70 Sol. Jo. 
137. 

730. Necessity for statement of reasons.] — 
By conditions of sale it was provided that if any 
purchaser should insist on any requisition as to 
the title, etc., which the vendors should consider 
themselves unable, or on the ground of expense 
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or for any other reason should be unwilling to 
remove or comply with, the vendors might by 
writing annul the sale. On July 4, 1884, after 
receipt of the abstract of title, & before comparing 
the deeds, the purchaser sent in requisitions, by 
one of which he required a copy of plans & certain 
leases to be furnished. By another requisition he 
required an abstract of certain deeds recited in an 
abstracted deed. By a third requisition he re- 
quired a copy of the schedule to another deed to 
be furnished. The vendors rejdied that they 
would furnish the copy plans at the purchaser’s 
expense ; that “ we must decline ‘ to furnish the 
abstract required ” ; & that “ the schedule does 
not appear to affect the property, & we cannot 
comply with this requisition.” The purchaser, 
before receiving tliose answers, inspected the 
deeds, which were at the office of the soh*s. of the 
mtgees. of the property, <fe not in the possession 
of the vendors. In reply to the answers his solrs. 
on Aug. 22 wrote that the plans must be furnished 
at the vendor’s expense ; that the requisition as 
to the furth(‘r abstract must bo complied with, & 
that the copy schedule must be supplied. The 
vendors then gave a notice rescinding the con- 
1 ract : — Held : there wore good reasons for refusing 
to comply with the requisitions ; the conduct of 
t/he vendors was not unreasonable or capricious ; 
they were not bound to state such reasons when 
answering the* requisitions ; A they had the 
right to rescind the contract.— He Glenton & 
Saunders to Haden (1885), 58 L. T. 484 ; 50 
J. P. 118, C. A. 

Annotation : — Apld. Tic 8tarr-Rowkett Bldg:. 8oc. & Slbun’s 

Contract (ISfei)), 42 Cli. D. 376. 

731. .] — Rc Starr-Bowkett Building 

Society & Sibun’s Contract, No. 741, post. 

732. Effect of vendor’s conduct.] — Smith v. 
Wallace, No. 728, ante. 

733. Misdescription.] — Where land is con- 

tracted to be sold subject to a conditon empower- 
ing the vendor to rescind the contract in the event 
of the purchaser making any requisition which the 
vendor is advised not to comply with, & stipulating 
that the return of the deposit shall be accepted by 
the purchaser in discharge of all claims for costs or 
otherwise, & the et. accedes to an application by 
tlie purchaser to be discharged from his contract 
on the ground of misrepresentation, the vendor 
cannot avail himself of his power to rescind under 
the contract ; where tlu* sale is under the 
direction of the ct. the costs recoverable by the 
purchaser include, besides the costs of investigating 
the title & of the application, the costs occasioned 
by his bidding for &: becoming the purchaser of 
the property. — H oluwell v. Beacombe, [1906] 

1 Oh. 426 ; 75 L. J. Ch. 289 ; 91 L. T. 186 ; 54 
W. B. 355. I 

734. Absence of title to mines.] — ' 

A condition giving the vendor the right to rescind 
in the event of his unwillingness to comply with 
an objection to the title must not be considered as 
giving him an arbitrary power to annul the con- 
tract ; some reasonable ground for his unwilling- 
ness must be shown. Before a vendor will be 
allowed to rescind, he must satisfy the ct. that he 
entered into the contract in ignorance of some 
material fact or document, or imder some mistaken 
notion that he was entitled to sell & could make a 
title ; there must be no failure of duty on his part, 
no element of shortconiing, & he must have omitted 
nothing which the ordinarily prudent man, having 


regard to his contractual relations with other 
pei'sons, is bound to do. J. A others contracted 
to sell to H. a villa residence by a description 
wide enough to include the mines minerals under 
it. The contract provided, clause 13, tliat if th(i 
purchaser should “ insist on any objection or 
requisition as to title ” which the vendors should 
“ be unable ... or decline ” to comply with, 
the vendors iniglit rescind the contract ; A, 
clause 14, that any error or misstatenumt sliould 
form the subject of com}>ensation. The vemdors 
believed that it was well known in the district 
that the minerals were reserved. The purchaser 
having insisted on a requisition that the vendors’ 
title to the minerals should be furnished, the 
vendors gave a notice pm’porting to rescind 
the contract under clause 13: — Held: though 
the pureliasei*’s objection was “ an objection to tlie 
title ” wdtliin the therms of clause 13, it was not 
an objection that the vendors could avail them- 
selves of as a ground for rescinding the contract, 
having regard to the facts & their own conduct ; 
A the purchaser was entitl(‘d, under clause 11, to 
a conveyance cd the property with compensation 
in respect of the mines A minerals . — He Jackson 
A Uaden’s (kiNTRACT, [1906] 1 Ch. 412 ; 75 L. J. 
Ch. 226 ; 91 L. T. 418 ; 54 W. B. 434 ; 50 Sol. Jo. 
256, C. A. 

Annotaticms He Milner & Ormn’s Coulrtict (li)'J(t), 

89 L. J. Ch. 31.6. Distd. Morrett r. ScliiiRter, [1920] 2 Ch. 

240 ; Proctor v. Pnprh. I1921J 2 Ch. 2.5(5. Apld. He Dch 

Koaux & Setchfield's Contract, [192(5] Ch. 178. 

735. .J — He Des Beaux A SiOTdi- 

field’s Contract, No. 729, ante. 

736. Requisition reasonably capable of com- 
pliance.] — Freeholds w(n*e put up for sale by auction 
subject to conditious wliich stated that the vendor 
was a trustee for sales A that if any j^urchaser 
should make any objection or requisition which 
the vendor sliould b(‘ “ unwilling to remove or 
comply with,” th(‘ vendor might annul the sah*. 
The abstract of title supidicfl to a purchaser 
showed that the property W'as devised by tb(‘ will 
of testator, who died in 1858, iqion trust for A. for 
life, A after her death upon trust for sal(3 A 
division among.st h(T children, but if A. died with- 
out leaving a cliild, th(‘ property was to bo conveyed 
to B. A C. as tenants in common. In answm* to 
the purchaser’s requisitions, the vendor gave the 
date A place of A.’s marriage' A the names, but not 
the addresses, of lier children. The purchase ‘i* 
pressed for the datei of birth e>f any one child of A. 
living at her death in order to obtain a certificate 
of birth to prove that the trust for sale had arisen. 
The vendor not having this information in his 
possession, although he knew the' aeldress of one* 
child A the address of the solrs. who acted for the* 
other children, declined for reasons stateel to 
comply with the requisition, A resednded the 
contract. In an action by the purchaser for siiecific 
performance : — Held : the reejuisition was reason- 
able, imder the circumstances the vc'ndor’s re- 
scission was arbitrary A unreasonable, A the 
purchaser was entitled to specific performance. — 
QuiNioN V. Horne, [1906] 1 Ch. 596 ; 75 L. J. Oh. 
293 ; 54 W. B. 344 ; 50 Sol. Jo. 272. 

AnnotcUvm: — Mentd. Mills v. Cannoa Brewery Co., [1920] 

2 Ch. 38. 

(d) Whe7i Right Arises. 

737. Necessity for answer to requisition — To 
enable purchaser to Insist or waive.] — Greaves 
V. Wilson, No. 536, ante. 


PART IV. SECT. 2. SUB-SECT. 7.— 
B. (d). 

787 i. Necessity for answer to reguisi> 
Hon — To encible purchaser to insist or 


•waive .] — A condition in a contract for 
the Halo of land, that if the purchaser 
shall make any objection to, or roqulsi* 
tlon as to, the title, or otherwise. 


which the vendor shall be unable or 
unwilling to remove or comply with, 
& such objection shall bo insisted on, 
it shall be lawful for the vondoj*, by 
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Sect. 2. — liUjhis under particular conditions: Suh- 
sect. 7, /?. (rf), {e) 

738. .] — Conditions of sale provided, 

that if the purchaser should insist on any requisi- 
tions, which the vendor might be unable or un- 
willing to remove or comply with, the vendor might, 
if ho should tliink fit, annul flie sale. The pur- 
chaser, having made some requisitions, the vendor, 
without answering any, rescinded the contract : — 
Held : he ought to have answered them, having 
done so after a suit by the i)urchaser for specific 
performance*, & i^ltf. having accepted the title, a 
decree* was maele against the vendor for specific 
performance*, with costs.— 'Turpin v. Chambers 
(1801), 29 Beav. 104 ; 30 L. J. Ch. 470 ; 7 Jur. 
N. S. 459 ; 9 W. K. 303 ; 54 E. 11. 506. 

739. What amounts to insistence.] — Land was 
contracted to be sold under a conelition that “ if 
the purchaser should lake any object ie)n or make* 
any ree]uisition ” which the vende)r “ was unable 
or unwilling fo remove or comply with,” the vendor 
might rescind llie contract. The purcliasers maele 
requisitions, Ac the vendor, for reasons stated, 
declined to ce)mply wUIi several of them. The 
purchasers insisted, Sz the vendor se*rved them with 
notice that “ being unable or unwilhng to remove 
or comply with ” the requisitions, he rescinded the 
contract. The purchasers, in reply, denied the 
vendor’s right to rescind, withdrew th(*ir requisi- 
tions, & stated tliat they were willing to complete : 
— Held : the contract had been duly rescinded. 

A vendor cannot avail liimself of such a condition 
arbitrarily, or unless he shows some reasonable 
ground for his unwillingness to answer the requisi- 
tions (Cotton, L.J.). — Re Dames & Wood (1885), 
29 Ch. 1). 920 ; 54 L. J. Ch. 771 ; 53 L. T. 177 ; 
33 W. B. 085, C. A. 

AnnoUitions : — Consd. Re Glenton Saiin<lors to Hadcii 
(1885), 53 L. T. 43^ ; Re Terrv k, White’s Contract (1880), 
3*2 Ch. 1). 14 : Rc Jackson be Woodbiirn’fl Contract (1887), 
37 (’h. D. 44 ; Re Starr-Bowkott Bldg:, hoc. & Sibim’s 
C’oiilract (1880), 4*2 Ch. D. 375. Apld. Vowlcfl v. Butish, 
vie. Bldg. 8oc. (1900), 44 Sol. Jo. 592. Consd. Quinion 
V. Horne, [1000] 1 Ch. 590. 

740. Conditions precedent to exercise.] — Where 
a sale takes place under a condition providing that 
if the purchaser makes any requisition which the 
vendor is unable or unwilling to comply with the 
\ehdor may, by notice in writing, annul the sale, 
the vendor may, if the pimchaser insists upon a 
r(*quisition, after being informed that the vendor 
is unable to comply with it, rescind the sale by 
notice, & such notice need not give the purchaser a 
time within which to waive his requisition. 

A vendor entitled to an underlease for a term of 
twenty-four yi'ars, less three days, put up the 
properly for sale, as held under a lease for twenty- 
four yc'ars, ridying on the promise of the persons 
entitled to the three days to concur. They after- 
w*ards refused to concur : — Held : the vendor could 
not be considered to have made a misrepresenta- 
tion, so as to disentitle him to the benefit of the 
above condition. 

TTpon the construction of that condition, there 
arc four matters wliich must concur before there 
is a right to give a notice to rescind the contract. 
First, there must be an objection to the title ; 
secondly, there must be an inability or unwilling- 


ness on the pait of the vendor to remove that 
objection ; tliirdly, there must be a communication 
to the purchaser of the existence of this inability 
or unwillingness ; & fourthly, there must be an 
insisting by the purchaser on his objection, not- 
withstanding tliis communication (Cairns, Ij..T.). 

- — Duddeix V. Simpson (1860), 2 Ch. App. 102 ; 
30 L. J. Ch. 70 ; 15 L. T. 305 ; 12 Jur. N. S. 969 ; 
15 W. 11. 115, L. JJ. 

Annolaiiotvs • — Consd. Re Dames & Wood (1885), 29 Ch. D. 
926. Apld. Re Starr-Bowkett Bldg. Soc. & Slbun’s Con- 
tract (1889), 42 Ch. D. 375 : Re SpindJer 6c Moar’s Con- 
tract, [1901] 1 Ch. 908. Consd. Re Jackson & Haden’s 
Contract, [1906] 1 Ch. 412. Apld. Merrutt v. Schuster, 
11920] 2 Ch. 240. Consd. Re Dos Roaux & Setcliflcld’s 
I Contract, [1926] Ch. 178. Refd. Mawson r. Fletcher 
(1870), 6 Ch. App. 91 ; Grav v. Fowler (1873), L. R. 8 
Exch. 249 ; Re Terry 6i White (1886), 2 T. L. R. 3*27 ; 
Isaacs V. Towell (1898), 67 L. J. Ch. 608. 

741 . Condition for rescission if purchaser should 
“ make ” objection — Right to rescind on making 
of requisition.] — Land was contracted to be sold 
under a condition that if the purchaser should 

mak(* any objection to or requisition on the title ” 
which the vendors should be “ unable or unwilling 
to remove or comply with ” the vendors might by 
notice in writing annul the contract, liequisitions 
wei*e sent in, tSb thereupon the vendors, who were 
trust e(‘s, passed a resolution that as some of the 
r(*quisitions could not be complied with, <k; others 
would cause great trouble Sc expense, notice should 
be given to rescind the contract ; Sc, without 
atteirqiting to answer them, they served a formal 
notice on the purchaser annulling the contract & 
stating that they were “ unwilhng to remove or 
conqdy with ” ihe requisitions or any of them : — 
Held : the right to rescind arose directly the 
requisitions were made ; the vendors were not 
bound to state their reasons for rescinding ; 
though the word “ unwilling ” ought to bo inter- 
preted “ reasonably unwilling,” yet on a general 
statement that the rescission was bond fide. Sc in 
the absence of any evidence of caprice or mala 
fides, the ct. ought not to infer that the vendors 
were acting unreasonably, & consequently the 
contract had been duly annulled . — Re Starr- 
Bowkett Building Society & Sibun’s Contract 
(1889), 42 Oh. D. 375 ; 58 L. J. Ch. 051 ; 01 L. T. 
346 ; 38 W. R. 1 ; 5 T. L. R. 701, 0. A. 

Annoiaiicm : — Consd. Qululon v. Horne, [1906] 1 Ch. 596. 

742. .] — Freeholds were put up for 

sah* by auction subject to conditions which stated 
that the vendor was a trustee for sale, & that if 
any purchaser should make any objection or 
requisition which the vendor should be “ un- 
willing to ri'move or comply with,” the vendor 
might annul the sale. The abstract of title 
supplied to a purchaser showed that the property 
was devised by the will of testator, who died in 
1858, upon trust for A. for life, after her death 
upon trust for sale & division amongst her children, 
but if A. died without leaving a child the property 
was to bo conveyed to B. & C. as tenants in 
common. In answer to the purchaser’s requisi-* 
tions the vendor gave the date <fe place of A.’s 
marriage & the names, but not the addresses, of her 
children. The purchaser pressed for the date of 
birth of any one child of A. living at her death in 
order to obtain a certificate of birth to prove that 


notice in to annul tho sale, 

is to be taken stiietly ag:ainst tho 
vendor. A vendor under such a con- 
dition is not entitled, on recelvini? 
requisitions, at once to I’escind, but 
must answer each of them, & say 
whether he is unable or unwiUinK to 
comply, & bring the matter to a point 
Avith the pui'chaser, showing how far 
ho is unable or unwilling to comply. 
The purchaser lb to have a roaeonabio 


time to consider whether ho will insist 
upon his objections or take the land 
withdrawing his objections. — M acGrk- 
ooR V. Templeton (1882), 8 V. L. R. 
195.— AUS. 

741 i. Condition for rcsrwsiou if pur- 
chaser should TTvake objection — Right to 
rescind on making of requisdwn .] — 
Ueld : where a contract for the sale 
of certain lands provided that if pur- 


chaser made objections to title which 
vendor should be unwilling or unable 
to remove, the agreomont should bo 
null be void, 6c objections were made 
which the vendor was unable to re- 
move, but where novertholess he made 
a tender of a signed conveyance which 
was not accepted, that tho agrrocment 
was at an end. — Fine v. Creighton 
(1914), 26 O. W. R. 386 ; 6 O. W. N. 
115 ; 16 D, L. R. 872.— CAN. 
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the trust for sale had arisen. The vendor not 
having this information in his possession, although 
he knew the address of one child & the address of 
the solrs. who acted for the other children, declined 
for reasons stated to comply with the requisition, 
& rescinded the contract. In an action by the 
purchaser for specific performance : — Held : the 
requisition was reasonable, under the circum- 
stances the vendor’s rescission was arbitrary & 
unreasonable, & therefore the purchaser was 
entitled to specific performance. — Quin ion v . 
Horne, [1006] 1 Ch. 506 ; 75 H. .T. Ch. 203 ; 54 
W. R. 344 ; 50 Sol. Jo. 272. 

Annotaiion: — Refd. MUIh v. Cannon Brewery Co., [I920J 2 

Ch. ;}S. 

( e ) Time for Exercise , 

743. Must be within reasonable time.] — By a 

memorandum of Aug. 19, 1862, defts. contracted to 
sell certain freehold premises to pltfs. for £2,850, 
£285 to be paid at once to the vendors’ solr. as a 
deposit, the residue on Oct. 20, &; it was mutually 
agreed that the vendors should deliver an abstract, 
& that the purchasers sliould within twenty-one 
days after the delivery of the abstract, deliver in 
writing to the vendors’ solr. their objections, if 
any, to, or reciuisitions on, tlie title. It then went 
on to provide that, “ in case any objection or 
requisition shall be so delivered, &; the vendors 
shall be unable or unwilling to comply therewith 
or remove the same, they are to bo at liberty, by 
notice, etc., to rescind their contract &; return the 
deposit money, without interest or other com- 
pensation, notwitlistanding any attempt made to 
remove or comply with such objection or requisi- 
tion.” An abstract was delivered to the pur- 
cliasers’ solr. on Sept. 6. On Sept. 22, objections 
tVe requisitions were delivered to the vendors’ 
solr. On Nov. 4, which was six days after the time 
mentioned in the contract for tlie completion 
thereof, the vendors’ solr. forwarded to the piu*- 
chasers’ solr. replies to the requisitions on title. 
Nothing further was done until Nov. 29, when 
pltfs. issued a writ against the vendors’ solr. to 
recover back the £285 deposited with him. The 
deposit was thereupon returned ; & on Dec. 11, 
the vendors gave notice to rescind the contract. 
In an action brought by the pui'cliasers on Dec. 16, 
to recover interest on the deposit, & their costs of 
investigating the title ; — Held : the vendors were 
not bound to exercise their option to rescind 
immediately on receiving the objections <Sc requisi- 
tions, or before the day named for the completion 
of the contract ; but, time not being the essemee 
of the contract, they might do so within a reason- 
able time, & their notice was given within a reason- 
able time. — Shoreditch Vestry v . Hughes 
(1864), 17 C. B. N. S. 137 ; 4 New Rep. 465 ; 33 
L. J. C. P. 349 ; 10 L. T. 723 ; 12 W. R. 1106 ; 
144 D. R. 55. 

Annotation : — Mentd. Kensington Electric Lighting Co. v, 

Notting Hill Electric Lighting Co. (1918), 118 L. T. 532. 

744. After time fixed for completion.] — Shore- 
ditch Vestry v. Hughes, No. 743, ante , 

745. After judgment.] — A vendor sold an estate 
under conditions of sale, one of which was, that 
if the vendor should be unable or unwilling to meet 


any requisition or objection, ho might annul the 
sale & retmn the purchaser’s deposit, without 
interest or costs, notwitlistanding any previous 
negotiation or litigation. An objection to f ho title 
having been taken by the purchaser, the vendor 
took out a summons und(‘r Vendor <Sc Purchaser 
Act, 1874 (c. 78), to decide the question, &; 
judgment was given against him : — Held : it was 
too late for tlie vendor, after the judgment, to 
exercise his power of annulling tli(‘ sale. —Re 
Arbib & Class’s Contract, [1891] 1 (’li. 601 ; 60 
L. J. Ch. 263 ; 64 L. T. 217 ; 39 W. H. 305, C. A. 
Annotation : — Refd. He Spindler & Hear 'a Coniract (1901), 

84 L. T. 295. 

746. Before final Judgment.] — Property was 
sold under conditions of sale empowering tlu'i 
vendor by notice to rescind the sat' if any objection 
should be insisted on wliich the v(*ndor should be 
unable to remove, “ notwithstanding any inter- 
mediate negotiation,” <fc that on rescission the 
purchaser should be entitled to receive back his 
deposit without interc'st or costs. Th«' condition 
was silent as to intermediate litigation. The 
purchaser insisted on an obj(*ction that the parti- 
culars misrepresented that the property was free- 
hold, & that the title shown was only to a term 
under an underh^ase ; & on this ground ho com- 
menced an action on Nov. 30, 1896, for rescission 
of the contract, return of his deposit, A payment 
of the expense's of invu\stigating tln^ title*. Before 
furtlu'r jiroceedings W(‘re taken the vendor, on 
Dec. 4, 1896, gav(* the purchaser notice of the 
rescission of the contract, 6c offered to repay the 
deposit. On the evidence it was held that the 
misrepresentation was not made out: — Held: 
the notice W’as in time, & the purchaser was only 
entitled to a return of his deposit without interest, 
& to the costs of tht) action up to the time of the 
receipt of the notice to rescind, & ho must pay 
deft.’s costs as from that date. — I saacs v. To well, 
[1898] 2 Ch. 285 ; 67 D. .T. Oh. 508 ; 78 L. T. 619 ; 
42 Sol. Jo. 469. 

Annotation : — Refd. Proctor r. Pugh, [1921] 2 Ch. 256. 

747. Litigation pending.] —Isaacs v, Towell, 
No. 746, ante, 

748. Purchaser acting reasonably — Costs.] 

— -A condition of sale providing that if the pur- 
chaser should insist on any requisition which the 
vendors should be unwilling to comply with, 
should not withdraw the same after being required 
so to do, the vendors should, notwithstanding 
“ any intermediate or })ending negotiations, pro- 
ceedings, or litigation,” be at liberty to rescind the 
contract, & should thereupon retm'n to the pur- 
chaser his deposit, “ but without any interest, 
costs of investigating the title, or other com- 
pensation or paj^ment whatsoever,” does not oust; 
the jurisdiction of the ct. to order tlie vendors to 
pay the costs of a litigation pending at the date 
of rescission . — Re Spindler & Mear’s Contract, 
[1901] 1 Ch. 908 ; 70 L. J. Ch. 120 ; 81 D. T. 295 ; 
49 W. R. 410 ; 45 Sol. Jo. 361. 

(/) Waiver of Right, 

749. Expression of willingness to answer.] — 

One of the conditions of sale provided that, if the 
purchaser should raise objections to the title whicli 


rescind without compenHatlon after 
the piircliaHer’s requisition has been 
upheld by a judicial decision . — Jfr 
QujnhKY & M‘Cla v'h Contract, [ 1 91 8 J 
1 I. K. 347.— IR. 

PART IV. SECT. 2, SUB-SECT. 7.— 
B. (f). 

m. Negotiaiiona JL' attempt to ansirer.} 
— McFaulank V. Wilkinson, [19271 

H 


PART IV. SECT. 2, SUB-SECT. 7.— 
B. (e). 

743 i. 3Iust be within reasonable 
time.] — Kek V. Crowe (1873), I. H. 
7 O. L. 181.— IR. 

745 i. After judgment .} — A condition 
of sale providing that “ if the pur- 
chaser shall insist on any objection 
or requisition which tho vendor shall 

J. — ^VOL. XL. 


be unable or unwilling to remove or 
comply with, the vendor may ... at 
any time thereafter, & notwithstand- 
ing any negotiation or litigation in 
respect of such objection or requisi- 
tion, or att/cmpts to remove or comply 
with the same, annul the sale, & shall 
thereupon return to tho pui-chaser his 
deposit, but without any interest, 
costs, or other compensation whatso- 
ever,” does not entitle a vendor to 
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Sect. 2. lUghta under particular conditions: Suh- 
L (/) ^ (.^) ; Bub-secL 8, cfe B. ; sub- 
sect. 9, .A.] 

the vendor should not be able or willing to remove, 
the vendor should be at liberty to rescind the 
contract, & that all objections which should not 
be taken, in writing, within ten days after tlie 
delivery of the abstract, should bo considered as 
waived : ff eld : the condition referred to the first 
delivery of objections, & if the vendor expressed 
his willingness to answer them, he could never 
afterwards rescind the contract. — Tannrr v. 
Smith (1840), 10 Sim. 410; 59 E. K. 073 ; on 
appeal, 4 Jur. 310, L. C. 

Morl 03 ^ ‘'Iv (1842>. 2 Hare. 106. 

f??. * Vestry v. Hiisrhos (1864), 17 O. B. N. H. 

Uarciom v. Lee (1865), 3 H. & C. 651. Refd. 

Si?5fh ^36; Blackburn v 

Smith (1848), 2 Rxch. 783; Koll v. Nokes (1863), 32 
Li. J. Oh. 785 ; Mawsoii v. Fletcher (1870), 18 W. H. 798 

750. .] — Pltf. purchased land of defts., 

subject amongst others to the following conditions 
of sale : (1 ) that within twenty-one days from the 
date of the sale the vendors shall deliver an 
abstract of tif4e to the purchaser ; (6) that if any 
purchaser make any objections or requisitions in 
respect of the title within thirty-five days from 
the day of sale, the vendors shall he at liberty at 
their election either to answer such objection or 
to resemd the sale on repaying the deposit without 
interest, & Avithout incurring any liability to pay 
for investigating the iitlc: 
(c) that all rights of the vendors to hold the 
purchaser to have waived all objections or requisi- 
tions not madi‘ within the time specified as afore- 
said, such right of the vendors to rescind the 
contract shall not be deemed to be waived or in 
any manner affected or prejudiced by any n(‘gotia- 
tion ^ to any objections or requisitions or attempt 
to obviate or comply with the same. The sale 
took place on July 30, 1801, & a deposit of £100 
was paid to fhe vendors’ solr. The abstract of 
title was not delivered until Nov. 2. On Nov 8 
the vendees’ solr. wrote to the vendors’ solr., 
stating tliat the vendors, wlio were trustees, in 
his opimon “ had no power to sell, & that it was 
not worth while gomg into the title”; he also 
wrote on Noy. 28, desiring “ to know whether fhe 
venclors would rescind the contract or insist upon 
specific performance.” On Nov. 30 the vendors’ 
solr. answered, “ That he was satisfied that they 
Md power to sell, & that his clients would expect 
the vendee to complete the purchase.” Tin* 
vendees thereupon incurred expenses in investi- 
gating the title, & it fumed out that the trustees 
had no power to sell, 6c they, on Dec. 31, 1801, 
declined to complete the purchase, & claimed to bo 
paid interest on their deposit 6c the expenses of 
investigating the title. A further correspondence 
was continued untU Nov. 17, 1862 -.—Held ; on 
these facts, the vendors could not elect to rescind 
the contract under condition & there was no 
negotiation within the meaning of the condition, 

& therefore the vendee was entitled to recover 
interest on the deposit & the expenses of investi- 
gating the title.— Gardom v. Lee (1865), 3 H. & C. 
661 ; 6 New Bep. 101 ; .34 L. J. Ex. 113 ; 12 
E R esV 393 ; 13 W. R. 719 ; 160 

* Harris's Contract. 


y. L. K. 359 ; 49 A. L. T. 34 ; []927] 
Argus L. R. 252. — AUS. ^ 

n. — .J — T2io benefit of a pro* 
vMon In a contract for the sale of land 
tnat If any objection or I'OQuisiUon 
be made by the purchaser which the 
Tender shall be unable or unwilling to 


with, the vendor shall bo at 
liberty, by notice in writing, to rescind 
the agreement, is lost If the vendor's 
^Ir. attempts to answer the rcQuisi- 
Uons & enters into negotiations with 
the purchaser's solr. in regard to them. 
A vendor should either cancel the 
contract when he first reads the roqnl- 


751. Continuance o! treaty for completion of 
title after first objection.] — Morley v. Cook, No. 
016, ante. 

762. Election to Insist on specific performance.] 

— Cardom V. Lkr, No. 750, ante. 

753. .] — Motor Carriage Supply Co., 

Ltd. V. British 6c Colonial Motor Co., Ltd. 
(1901), 45 Sol. Jo. 072. 

754*. Vendor submitting to Jurisdiction of 

court.] — Whore leasehold property which is sold 
in separate lots is held under one lease, it is iucuiii- 
bent on the vendor to state that fact in plain 6c 
distinct tenns. 

JiCasehold property was put up for sale by 
auction in lots, being described in the particulars 
as “ long leaseholds, held for upwards of ninety 
years unexpired, at various ground rents,” with 
a statement that as to lots 1 & 2 a separate lease 
would be granfed to the purchaser for ninety- 
eight years from a day named, at a peppercorn 
rent, & that as to lot 3, a lease would be granted 
for the same term & from the same day at a rent of 
£60 ; one of the conditions stipulating that no 
purchaser should call for the production of the 
vendor's title, or make any objection in respect 
of his right to grant the lease. There was also the 
usual condition, enabling the vendor to rescind 
the contract on returning the deposit without 
inter(‘st. The purchaser of lots 1 & 2, having 
subsi'quently discovered that such lots were held 
with lot 3, under one lease, 6c were jointly liable 
therewith to the £60 rent, objected to eomphde 
without a release from the superior landlord in 
respect of fhe liability of lots 1 <fc 2, under the 
original lease, l^he release was refused, 6c upon 
bill filed by the vendor for specific performance, 
the ct. holding that there was no sufficient notice 
of the fact that the premises purchased were held 
with otlif'rs under one lease, & that the condition 
above mentioned did not apply to the purchaser’s 
objection, dismissed the bill with costs, decreed 
a ref urn of the deposit with interest. 

That condition does not apply, 6c I shall make 
the order asked. I think the time principle to 
he this, that the vfmdor, hy filing his bill in this 
ct. submits himself to the jurisdiction of the ct. 
as to the whole matter of the contract (Malins, 
V.-(\).- Hiieard Vknmiles (1867), 36 L. ,7. Ch. 
922 ; 17 L. T. 10 ; 15 W. R. 1166. 

755. Vendors pinporting to sell as trustees — 
Subsequently offering to soil as personal representa- 
tives.]— By a contract containing the usual 
rescission clause the vendors agreed to sell as 
frustecs. Subsequently they discovered that on 
the construction of the will they were unable to 
make a title as trustees, but they offered to convey 
as legal personal representatives. This course the 
purchaser declined to adopt, but he offered to 
accept a new contract. This the vendors in turn 
refused 6c purported to rescind the contract: — 
Held : the vendors had not by their conduct 
deprived themselves of the right to rescind. — 
He Mn,NER & Organ’s Contract (1920), 89 Ij. J. 
Ch. 815 ; 123 L. T. 168 ; 64 Sol. Jo. 463. 

(g) Rescission or Compc7isa1ion. 

756. Contract by agent without authority.]— 

Hammond v. Chubb (1915), 138 L. T. Jo. 360. 


sitlons : or, w'^hen embarking on the 
attempt to comply with them, or to 
remove the obiections, should reserve 
to himself the benefit of the right to 
rescind further on during the negotla- 
uons. — C babbs V. Little, Moses v. 
Litoe (1907), 9 O. W. A 651 ; 14 
O. L, R. 631.— CAN. 
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Sub-sect. 8. — Identity. 

A, In General, 

757. Sufficiency of identffication — On sale of 
copybold property.] — The generality <fe vagueness 
of descriptions of copyhold property on the ct. 
rolls are so well known, that a vendor is not bound 
to show how the description on the ct. roll is to be 
applied to the present state of the property, if 
he prove that the property has actually been 
enjoyed & passed under that description for 
upwards of s&:ty years. — L ong v. Collier (1828), 
4 Russ. 267 ; 38 E. R. 806. 

AniwUificms : — Befd. Townsend v. Champernowne (1839), 3 

Y. & C. JbCx. 605 ; Abbott V. Sworder (1852), 19 L. T. O. S. 

311 ; Wilkinson v. Hartley (1852), 15 Beav. 183 ; Freer v. 

Hesse (1853), i De Q. M. & G. 495. 

758. Identity is matter of title.] — Identity is as 
much matter of title as devolution. — Brown v, 
Wales (1872), L. R. 15 Eq. 142 ; 42 L. J. Ch. 45 ; 
27 li. T. 410 ; 21 W. R. 157. 

Anrudation: — Mentd. Lyoll v. Kennedy (1883), 8 App. Gas. 

217. 

759. Effect of stipulation limiting identification 
— Where descriptions in documents differ.] — By 

the conditions of sale, no further evidence of 
identity was to be required than what was afforded 
by the abstract & the documents therein abstracted. 
The descriptions held in the documents differed 
amongst themselves, & from the description in the 
particulars of sale : — Held : the purchaser was 
(‘ntitled to have further proof of the identity. — 
Flovster V, If ARTOPP (1843), 6 Beav. 470 ; 12 

I.. .T. Ch. 507 ; 1 L. T. O. S, 252, 384 ; 7 Jur. 013 ; 
49 E. K. 910. 

Annotation:— Refd. Nlcoll v. Chamberfi (1852), 11 0. B. 096. 

760. Vendor exempt from producing 

further evidence.] — (1) A clause in an agreement 
for purchase, that purchaser is not to require any 
further proof of identity than that given by the 
title deeds, exempts the vendor from producing 
further evidence ; but he cannot force the title 
on the purchaser unless the evidence is complete 
upon the deeds. 

(2) On the sale of a house or stables in a cul de 
sac, the vendor is not bound to show a title to the 
roadway. — C urling v, Austin (1862), 2 Drew. ^ 
Sm. 129 ; 10 W. R. 082 ; 62 E. R. 570. 

Ann of at i 071 ff : — Generally, Refd. Upperton v. Nickolsou 

(1871), 0 Ch. App. 430; Lawrle v. Lees (1881), 7 App. 

Gas. 19 ; McQrory v. Alderdale Estate Co., [1918] A. C. 

503. 

761 . Evidence must be complete on deeds.] 

— Curling v, Austin, No. 700, ante, 

762. Coupled with representation as to acre- 

age.] — One of the articles of the contract provided 
that the estate as to extent of acreage should be 
taken to be conclusively shown by certain deeds : — 
Held : this was merely a conveyancing condition as 
to identity, &, coupled with the representation as to 
the acreage, it did not estop the co. from rescinding 
on the ground of deficiency in acreage. — A bera- 
MAN Ironworks v, Wickens (1808), 4 Ch. App. 
101 ; 20 L. T. 89 ; 17 W. R. 211, L. C. 

Anmdaiions : — Refd. Fenwick v. Bulman (1809), L. R. 9 Eq. 

166 ; Torrance v. Bolton (1872), L. R. 14 Eq. 124 ; 

Mycook V. Beatson (187^, 13 Ch. D. 384 ; Fleming: v. 

Loe, [1901] 2 Ch. 694. Mentd. Goodfordv. Stonehousc & 

Nailsworth Ry. (1869), 38 L. J. Ch. 307. 

763. Right of purchaser to affidavit — ^That best 
description is given.]— Bird v. Fox (1853), 11 
Hare, 40 ; 68 E. R. 1178. 

B, Mixed Land of Different Tenure, 

764. Effect of stipulation limiting Identification 
— Sale of freehold & copyhold.] — ^A. became the 


purchaser of a mansion house & park under con- 
ditions of sale, which stated that the whole property 
was freehold except 8 acres which were copyhold, 
but undistin^ished except as to not including 
any of the buildings. The abstract of title having 
been delivered & discussions thereon having taken 
place, which raised difficulties in th(‘ way of com- 
pleting the purchase, a supplemental agreement 
was entered into, detailing what requisitions as to 
title, etc., should be complied with. iVmong these 
requisitions was one in the following words : 
“ Declaration of identity of lands mentioned in 
deeds to those now sold.” On a bill filed by the 
vendor for specific performance ; — Held : the 
supplemental agreement was a substitution for 
the original contract, & A. was not entitled to 
demand that the vendor should distinguish the 
freehold from the copyhold parts of the premises 
so as to show that the latter did not include any 
of the buildings. — Dawson v. Brinckman (1850), 
3 Mac. & G. 53 ; 42 E. R. 181, L. C. 

765. & timber on both lands.] — 

Crosse v, Lawrence, No. 583, ante, 

766. On sale of freehold & leasehold.] — 

In a contract for sale the lands were described as 
partly freehold & partly leasehold. The title 
deeds did not clearly define the boundai'ies & 
extent of the two propei*ties ; but the uncertainty 
did not arise from an instrument incapable of 
legal construction in that respect ; — Held : such 
an uncertainty was not an objection to a decree for 
specific performance. — Monro v. Tayt.or (1852), 
3 Mac. & G. 713 ; 21 L. J. Ch. 525 ; 19 J.. T. O. S. 
97 ; 42 E. R. 434, L. C. 

Annotation : — Refd. A])bott i\ Calton (1853), 22 L. J. Cli. 

936. 


Sub-sect. 9. — Misdescription. 

A, In General, 

767. Application of provision for error — To In- 

tentional misrepresentation.] — If it is provided by 
conditions of sale, tliat any error or misstatement 
in the particular shall not \dtiate the sale, but that 
an allowance shall be mad(‘ for it in the purchase- 
money, this will be extended only to any error 
or misstatement inserted through ignorance or 
inadvertency, the sale will still bo vitiated by 
a misstatement introduced with a view to raise 
the apparent value of the priqnises. — Norfolk 
(Duke) v . Worthy (1808), 1 Gamp. 337; 170 

E. R. 977, N. P. 

Annotations: — Consd. Leach v. Mu]lett (1827), 3 C. T*. 

116 : Fligrlit iJ, Booth (1834), 1 Bingr. N. C. 370. Apld. 

Taylor v. Bullcn (1850), 5 Exch. 779. Refd. Wright r. 

Wilson (1832), 1 Mood. & B. 207. Mentd. Bickerton v. 

Burrell (1816), 5 M. & S. 383 ; Marston v. Roe d. Fox 

(1838), 8 Ad. & El. 14 ; Huinblo v. Hunter (1848), 12 

Q. B. 310 ; lie. Davis & Cavey (1888), 40 Ch. D. 601 ; 

Ellis V. Goulton, [1893] 1 Q. B. 350. 

768. .] — • No compensation in a case 

of great intentional misrepresentation, although so 
provided by the conditions of sale in case of 
“ any error or misstatement ” in the particulars. — 
Stewart v, Alliston (1815), 1 Mcr. 20 ; 35 E. R. 
587, L. C. 

Annotations : — Consd. Taylor v. Martindalc (1842), 1 Y. & C. 

Ch. Cas. 658. Apld. Gibson v. D’Este (1843) ,2 Y. & O. 

Ch. Cas. 542 ; Brooke v. Rounthwalto (1846), 6 Hare. 

298 ; Loylaud v. Blingrworth (1860), 2 Do G. F. & J. 248. 

Distd. Denny v. Hancock (1870), 18 W. R. 566. Refd. 

Trower v. Newcombe (1813), 3 Mer. 704 ; Scott v. Hanson 

(1826), 1 Sim. 13 ; Flight v. Booth (1834), 1 Bing. N. C. 

370 ; Price v. Macaulay (1852), 2 De G. M. & G. 339 ; 

lie Davis & Cavey (1888), 40 Ch. D. 601. 
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Registry Office .] — Thomi'Son v. Court- 
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Sect, 2 . — Rights under particular conditions : Sub^ 
8€ct.9 ,A, 4&B, (a) 

769. — ,] — A condition of sale “that 

if any mistake shall be made in the description 
of the premises, or any other error whatever 
shall appear in the particulars of the propci*ty, 
such mistake or error shall not annual the sale, but 
a compensation shall be given, etc.,” does not apply 
where any substantial part of the property turns 
out to have no existence, or cannot be found ; or 
where the vendor has mala fide given a very 
exaggerated description of the property. The 
purchaser may in such a case rescind the contract 
%n iotOf & may recover back his deposit in an action 
for money had & received. — Robinson v, Mus- 
GROVE (1838), 8 C. & P. 469 ; 2 Mood. & R. 92, 
N. P. 

Annoiaiimi : — Consd. Evans v. Robins (1862), 1 11. & C. 302. 

770. — .] — Certain hereditaments were 

put up for sale in lots by auction subject to certain 
conditions of sale. The following conditions of 
sale were material : ” (a) Each lot is believed 
shall be taken to be correctly described as to 
quantity & otherwise ... & the respective pur- 
chasers . . . shall bo deemed to buy with full 
knowledge of the state & condition of the property 
as to repairs & otherwise, & no error, misstat^enjcnt, 
or misdescription sliall annul tlie sale, nor shall 
any compensation be allowed in respt‘ct thereof. 
(b) Each purchaser shall send his objections & 
requisitions, if any, to or in respect of the title, 
& of all matters appearing upon the abstract or 
tho particulars or conditions of sale, to . . . the 
vendor’s solrs.” within a limited time, (c) “ If 
any purchaser shall insist on any objection or 
requisition which the respective vendors shall be 
unable, or on the ground of expense or otherwise 
unwilling to answer, comply with, or remove, the 
respective vendors may ... at any time, & 
notwithstanding any intermediate or pending 
negotiations, proceedings, or litigation, annul 
tho sale.” Lot 3 consisted of buildings & land, 
& was stated in the particulars of sale to contain 
4 acres 3 roods 37 poles, & to be let at annual rents 
amounting to £27. At the auction lot 3 was sold, 
& a deposit was paid. The abstract of title having 
been delivered, the purchaser by his requisitions 
objected that lot 3 was much smaller in extent 
than was stated in the particulars, tho deficiency 
amounting to an acre & a half, & the true acreage 
being 3 acres 1 rood 37 poles. The misstatement 
in the particulars of sale as to the acreage was 
inserted innocently, & the rentals of the property 
comprised in lot 3 were correctly stated. The 
purchaser claimed that the contract should be 
carried out with compensation : the vendor 
refused any compensation, but offered to annul 
the sale. The purchaser having refused to with- 
draw his requisition or to consent to the annul- 
ment of the sale, the vendor gave notice that in 
pm^uance of condition (c) she annulled the sale. 
The purchaser having taken out a summons under 
Vendor & Purchaser Act, 1874 (c. 78), for specific 
performance with compensation: — Held: (1) the 
vendor might lawfully annul tlie sale by virtue 
of condition (c), for the requisition as to tho 
deficiency in the quantity was a requisition as 
to a matter api>earing upon the particulars or 
conditions of sale within the meaning of con- 
dition (6) ; (2) even without conditions (&) & (c), 
the purchaser would have been prevented by 
condition (a) from obtaining specific performance 
with compensation ; (3) without conditions (6) 

(c) the purchaser would not have been prevented 
by condition (a) from obtaining specific perform- 
ance with compensation ; for that condition applied 


only to trivial errors & not to a deficiency 
fimoimting to one-third in the quantity of the land 
l)urported to bo sold . 

(4) Notwithstanding such a condition as (a), 
tlie ct. will not decree specific performance at the 
instance of tlie vendor if he has materially misled 
the purchaser ; & it is well known that a less 
serious misleading is sufficient to enable a purchaser 
to resist performance than is required to 

enable him to rescind the contract. . . . 

However clear a contract may be in its language, 
it may be rescinded for fraud or material mis- 
representation ; &/ cases are reported in which 

contracts for the sale of land have been rescinded 
on this ground, although one of the conditions was 
that no error or misstatement should annul the 
sale, but should be the subject of compensation 
(LTNDI.EY, L.J.). — Re Terry White’s Contract 

(1880), 32 Ch, i). 14 ; .55 L. J. Ch. 345 ; 54 L. T. 
353 ; 34 W. R. 379 ; 2 T. L. R. 327, 0. A. 
Annotation<i As to (1) Distd. Re Fawcett & Holmes (1889), 

42 Ch. 1). 150. Consd. Jacobs v. KovcJl, [1900] 2 Oh. 858. 

As to (3) Consd. Re Asplnall & Powell's Contract (1889), 
T. L. R. 446. As to (1) Apld. Holliwoll v. Seacombe, 

[1906] 1 Ch. 426. Generalli/, Refd. Vowlcs v. Bribtol, etc. 

Rldj?. ,Soc. (1900), 44 Sol. Jo. 592. 

771. .] — Re Boulton & Culltng- 

ford’r Contract (1893), 37 Sol. Jo. 248, C. A. 

772. To unintentional misrepresentation.] 

— Re Bout.ton & Cultjngforo’s Contract 
(1898), 37 Sol. .To. 248, C. A. 

773. Substantial part of property not in 

existence.] — Robinson v, Musgrove, No. 769, ante. 

774. — - Misdescription of nature of property 
sold.] — l*jtf. y)urchased at a sale by auction certain 
propeiTy described in the particulars <fe con- 
ditions of sal(‘ as follows : ” Four freehold ground 
rents of £19 4.*?. each, viz., £15 ground rent & 
£1 4s. garden rent, amounting to £76 Ids. per year 
arising fi’om tho four cai)ital residences of the 
annual value of £384 held by four leases granted to 
Mr. William Reynolds for a term of ninety-five 
years eacli (wanting ten days) from Sept. 29, 1844, 
with reversion to the property in about eighty 
years.” In accordance witii the conditions of sale, 
pltf. paid deft., the auctioneer, the sum of £282 as 
a d(‘p()8it in part payment of the purchase- 
monoy. The vendors in making out this title 
produced a counter part of a lease granted by one 
R. Roy to one W. Reynolds, the other throe leases 
being similar. This lease demised a piece of land, 
with a messuage erected thereon ” at the yearly 
rent of £15 of lawful money payable,” etc., & 
tliereby for the considerations agreed & also in 
consideration of tlie further rent thereinafter 
reserved, <fe of the covenants <fe agreements of 
Reynolds, Roy covenanted <fe agreed with Reynolds 
that for the t(‘rm of ninety-five years Reynolds 
should have ” the right to enter in & upon & use 
& enjoy as a pleasure ground or garden the piece 
of land adjoining, etc.” The deed contained a 
covenant by Reynolds to pay to Roy the yearly 
sum of £15, & that he would also ” pay tho further 
yearly rent of £4 4.-?. for & in respect of the right of 
user thereinbefore granted of the garden or pleasure 
ground : — Held : the garden rent of £4 4s. was not 
a freehold ground rent within the meaning of the 
particulars of sale Sc plt^f. therefore had a right to 
rescind the contract Sc recover back the deposit. — 
Robins v. Evans (1863), 2 H. & C. 410 ; 159 E. R. 
169 ; sub nom. Evans v, Robins, 33 L. J. Ex. 68 ; 
11 L. T. 211 ; 10 Jur. N. S. 473 ; 12 W. R. 004, 
Ex. Ch. 


tibfwvwwn,, — vuuKU. <sc «Ou 

Soc, V. Holloway (1870), 13 Ch. D. 754. 


775. Non-disclosure of known defects — 

Conditions not drawn bonft fide.] — Where con- 
ditions of sale are not drawn bond fide, but are 
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intended to cover difBculties arising from facts 
uncommunicated, they will not preclude the 
purchaser from taking the objection. — Jackson 
V. Whitehead (1860), 28 Beav. 154 ; 6 Jur. N. S 
133; 54E. R. 324. 

776. .] — (1) Neither a condition of 

sale which provides that a property is sold subject 
to any matter or thing affecting the same, whether 
disclosed at the time of sale or not, nor the pro- 
visions of Convoyaneing Act, 1881 (c. 41), s. 3 (3), 
relieve a vendor from disclosing any incumbrance 
or liability of which he is aw^are or which he has the 
means of knowing. 

(2) Where a vendor of pioporty or his agent 
makes a statement wliich is calculated to mislead 
the inirchaser into believing it to be a statement of 
facts within his knowledge & the purchaser, relying 
on such statement, enters into a contract to 
purchase the property & pays a deposit the 
vendor cannot enforce the contract, but the pur- 
chaser is entitled to rescind the contract & to 
recover the deposit from the vendor. — N otting- 
ham Patent Brick & Tile Co. v. Butler (1886), 
16 Q. B. 1). 778 ; 55 L. J. Q. B. 280 ; 54 L. T. 
444 ; 34 W. R. 405 ; 2 T. L. R. 301, C. A. 
Annutatintis : — As to (1) CODSd. Simpson v. Gilley (1922), 02 
L. .1. (Mi. 194. As to (2) Consd. Hey f us r. Lod^-c, 11925] 

1 Cli. Held. Saxby v. Thomas (1800), 68 L. T. 695. 

(kvcrally, Refd. Collins v. Castle (1887), 86 Ch. D. 243 ; 
Sh(*pT)ard v. Gilmore (1887), 57 L. .1. CMi. 6 ; Spicer v. 
JMartiii (1888), 11 App. Cas. 12 ; Bower tj. Sandford (1889), 
5 T. L. R. 570 ; lie Birmingham 8c District Land Co. U 
Al]da 3 ", 118931 1 Ch. 342 ; Davis v. Leicester Corpii., [1894] 

2 Ch. 208 ; Nnlder 6c ('ollycr’s Brewery Co. v. Ifaimau 
(1900), 82 L. T. 591; Ropers v. Hosegood, fl900] 2 Ch. 
388 ; Eormby v. Barker, [1903] 2 Ch. 539 ; Whit chouse v. 
Hugh, ri906] 1 Ch. 253 ; Reid v. BiokorstafT, [1909] 2 Ch. 
305 ; Will6 V. St. John, [191 OJ 1 Ch. 84 ; Kelly v. Barrett, 
11924J 2 Ch. 379. 

B. Recovery of Compnisalion, 

{a) III General, 

111, Application of condition for compensation 
General rule — Not applicable to intentional mis- 
representation.] — Stewart v. Allism’on, No. 70S, 
(uiic, 

778. — .] -DiMMOCK V. llAl.LKTT, 

No. 322, ante. 

779. Compensation not ascertainable.] — 

WiiiTJi] V. C3JDDON, No. 305, ante, 

780. Number of trees not stated.] — 

Brooke (Lord) v, RouNTHWArrE, No. 306, ante, 

781. — Misstatement as to occupation 

under lease.] — Purchaser not entitled to com- 
pensation, where the misdescription consisted in 
stating that the premises sold were in the joint 
occupation of A. & B. as lessees, the fact being 
that the premises had been demised to C., & by C. 
assigned to A., who was, together with B., in the 
occupation of them at the time of sale. The pur- 
chaser could not, in this case, be compelled to 
accept an indemnity. — R idgway v. Gray (1849), 

1 Mac. & G. 109 ; 1 H. & Tw. 195 ; 41 E. R. 1204, 

782. Right to take coal.] —Adver- 

tisement of an estate for sale by auction described 
as containing “ coal which was then in the course 
of woi’king in the adjoining estate ; the vendor 
having no right to the coal & minerals under the 
surface ; the conditions of sale, which did not 
allude to the vendor having such a right, & which 
at the sale was stated by the auctioneer to be in 
another party, stipulated that the vendor’s title 
should be deemed accepted unless the purchaser 

u A within one montli after the delivery of the 
abstract of title his dissatisfaction, & that if any 
error, misstatement, or omission should be dis- 
covered in the description of the property, the 
same should not vitiate, the sale, but should be the 


subject for compensation. On the face of the 
abstract, which was duly delivenvd, the right to 
dig coals, etc., appeared not to be in the vendors. 
A purchaser made no objection to the vendors’ 
title within the stipulated time. On a claim liled 
by the vendors for specific performance, a cross- 
claim by the purchaser for compensation, the 
judge dismissed them botli without costs. Au 
appeal from that decree by th(‘ purcliascR* was dis- 
missed &, by consent, a docrc'c was made for 
specific performance. 

Whether the ct. could grant compensation, even 
if it were of opinion that the case iH‘quircd it-, is a 
question of some doubt. I am of opinion tliat it 
would not grant compensation for tlie right to tak(‘ 
coal (Lord St. Leonards, C.). — Smithson v, 
Powell, Powell v, Smithson (1852), 20 li. T. 
O. S. 105, L. 0. 

783. Effect of purchaser’s knowledge of 

condition of land.]-— Lett v, Bandall, No. 832, 
po^t, 

784. .] Re Edwards to Daniel 

Sykes Co., J..T 1 )., No. 830, post. 

785. .] — The particulars of a contract 

for the sale of land contain'd a rnisd(*S(‘i*iption of 
the quantity of land in one parcel : — Held : the 
purchaser was not entitled to compensation under 
the contract, as he was well acciuainLnl witli the 
land he was buying. — Cobbeto v. Locke-King 
(1900), 16 T. L. K. 379. 

786. Defect of title.] - Sherwood v, 

Robins, No. 8(53, post, 

787. p. Riches (1883), 27 

Sol. Jo. 313, C. A. 

Annotation Apid. Debenliaiii v. Sawbridge, [1901] 2 Cli. 98. 

788. .] — Debenham v. Sawbridge, 

No. 872, post. 

789. Non-disclosure of notice to pave.] — 

Re Leyland 'I’aylor's (’ontract, No. 577, ante, 

790. Condition against non - completion — 
Whether purchaser precluded from compensation.] 

— Where it was stated by one of tlie conditions of 
sale that the quantity of a paiticular lot of the 
estates sold under a decree was stated from estima- 
tion, & that the i)urcha8er should not object to 
comi^letc his purchase if tlie quantity should turn 
out less than that stated : — Held : the purchaser 
was not, by such condition, precluded from his 
right to compensation, in th(' ev<‘nt of the quantity 
having turned out dtdicient. — E rost v. Brewer 
(1839), 3 Jur. 165. 

791. Against trustee— -To prejudice of cestui que 
trust.] — White v. Luddon, No. 305, ante. 

792. Construction of condition — Error must be 
such as would annul contract.] — Leslie v. Tomp- 
son, No. 571 , ante. 

{b) 'rime for Claim. 

793. After order for reference to master.! — 

A purchaser, who was deft, in a suit for specific 
lierfonriance, did not in his answer mention any 
warranty given, or rejiresentation made by the 
vendor, & insisted merely that a good title was 
not shown ; a referenc(* on the question of title was 
ordered ; the master reported in favour of the 
title, & a decree for specific performance was 
pronounced. After the order of reference had been 
made, deft, discovered that the timber on the 
estate, which constituted its principal value, was 
much less in quantity than it had been represented 
to be in a statement, the accuracy of which was 
alleged to have been warranted at the sale ; but 
the fact of such warranty liaving been given was 
strongly controverted ; under these circumstances 
leave was given to tile a supplemental bill in the 
nature of a bill of review, in order that deft, might 
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Sect, 2 . — liighis under particular conditiom : Sub- 
sect, 9, B* id) i., ii., Hi. ir.] 

815. Miscalculation by surveyor.] — Pur- 

cliasei's who were in occupation of certain promises, 
contracted to buy for £1,100, relying on a valuation 
shown to them by the vendor, which described the 
premises as containing about 1 ,244. square yards, & 
valued them at £1,200. The particulars stated 
that the premises contained about 1,200 square 
yards, &; j^rovided that, in case of error or mistake 
in the description compensation should be given or 
allowed. The purchasers discovered that the 
premises contained only 935 square yards, the 
sui-veyor having made a miscalculation. NeiUier 
vendors nor purchasers previously knew the 
actual area. The pm"clias(‘rs claimed compimsa- 
tion under the condition wliicli the vendors i*efused 
offering to cancel tlie contract. On a summons by 
the pm'chasers under Vendor & Purcliaser Act, 
1874 (c. 78) : — Held : the purchasers were entitled 
to a ref(^rence as to what deduction should be made 
from the contract price. — A spin alls to Powell & 
ScHOLEFiEJ.D (1889), CO L. T. 595 ; 5 T. L. 11. 440. 

816. Condition excluding compensation — Pur- 
chaser having notice that area may be iess — State- 
ment in court rolls & title deeds.] — (1) A contract 
of sale by auction described the projKuty as “ the 
freehold cottage A copyhold jjaddock, comprising 
1 acre 2 roods 8 poles, situate, etc., described in the 
particulars attached hereto as lot 1.” In the 
annexed particulars, lot 1 was thus described : — 

“ The property is freehold, with the exception of 
the i)addock, wdiich is copyhold, A comprises 
1 acre 2 roods 8 poles, situated, etc. The premises 
consist of a double cottage, etc., A jjaddock, in 
the occupation of P.” The contract contained 
the usual clause, that the title A conveyance 
should be completed according to the conditions of 
sale. The sixth condition was as follows : “ The 
several i)r()perties comprised in the foregoing 
particulars are j^resmned to be correctly described ; 

A the quant ith‘a of the land shall be taken as stated, 
wdietlKT* more or less, although the title deeds A 
ct. rolls state such (juantities to be less, without 
any equivalent or compensation on either side ; 

A no other evidence of identity shall bo required 
than that furnished by the documents of title ; 

A the statements contained therein shall bo deemed 
conclusive evidence of the identity of the properties 
respectively.” The abstract of title delivered 
showed a title only to 3 roods 24 poles in the 
whole : — Held : the purchaser, having distinct 
notice by the above condition that the deeds would 
show a less quantity than that mentioned in the 
jiarticulars A contract of sale, was bound to take 
the title as offered ; A, failing to do so, the vendor 
was entitled to resell, A to claim the dej)osit as 
forfeited. 

(2) It is no objection to a title, ui^on a sale by 
auction, that a memorandum appears amongst the 
title deeds showing that a former owner of the 
property, under whom the vendor derives title, 
had raised money thereon by way of equitable 
mtge., A there is no evidence that such charge has 
been released, other than that afforded by the 
vendor’s possession of the deeds A memorandum. — 
Nicoll V. Chambers 0^52), 11 C. B. 996 ; 138 
B. P. 770; 8%ib nom. Nicholl v. Chambers, 21 
L. J. C. P. 64 ; 18 L. T. O. S. 243. 

Annotation: — As to (2) Consd. Farmer v. Turner (1891)), 15 

T. L. R. 522. 

817. Substantial error.] — On a sale one 

of the conditions provided that if the purchasers 
should make any objection to, or requisition as to 
the title, evidence, conveyance, or as to compensa- 
tion or otherwise which the vendor should be 


Land. 

unwilling to remove or comply with, the vendor 
should be at hberty to vacate for sale. 

Another condition was that the admeasurements 
were presumed to be correct, but that if any error 
were discovered therein no allowance should be 
made or required either way. Another provided 
that if any error of any kind should be made in 
the description of the premises, such error should 
not invalidate the sale, but that compensation 
should be settled by a referee named in the condi- 
tion. On a bill for specific performance by the 
purchaser with a deduction to be assessed by the 
referee for a deficiency in quantity of nearly one- 
half : — Held : although the ct. would not have 
enforced against the purchaser the condition as to 
erroneous admeasurements where the error was so 
great that condition was sufiicient to exclude any 
right in the pm*chaser to a specific performance 
with a deduction, A the ct. in his suit for that 
reUef decreed specific performance without deduc- 
tion. CORDINGLEY V. CHEESEBOROUUH (1802), 

4 I)e Cl. F. A J. 379 ; 6 L. T. 342 ; 26 J. P. 011 ; 
8 Jm*. N. S. 755 ; 45 E. K. 1230, E. C. 

A^vnotations : — Distd. Wliittcmoro v. Whittomorc (18(i9), 

L. R. 8 Eq. 003. Consd. Lett r. Ramlall (1883), 49 Jj. T. 

71. Apld. hV Terry 6c Wliitc’s Contract (188G), 32 Cli. 1). 

14. Consd. Jacobs v. RcvolJ, [1900] 2 Cii. 858. 

818. .] — At a sale by auction undej' a 

decree the property sold was stated in the par- 
ticulars to contain 753 squar e yards or tliereabouts, 
A one of the conditions of sale provided that if any 
error, misstatement, or omission in the jiarticulars 
should be discovered, it should not annul tlio sale, 
nor sJiould any compensation be allow^ed by the 
vendor or purchaser in respect tliereof. The pro- 
perty was found to contain 573 square yards only : 
— Held : the condition only api)lied to small errors, 
A did not cover so large a deficiency, A the pur- 
chaser was entitled to compensation. — W hittp:- 
MOKE V. Whittemore (1809), L. K. 8 Eq. 003. 

Dii^d. penuy v. Hancock (1870), 18 W. R. 


V. Baker (1883), 11 Q. B. P. 255 ; lie P’awcctt’s Truhtccb 

A Holmes (1869), G1 L. T. 105. 

819. .] — lie Terry A White’s Con- 

tract, No. 770, ante. 

g20. Exclusion of purchaser’s right to 

specific performance with deduction.] — Cording - 
LEY V. OiiEESEBOROUGH, No. 817, ante. 

821. Error in estimation of area.] — (1) 

After the purchaser of real estate has taken a 
conveyance, A the purchase-money has been paid, 
no action can be maintained for damages or com- 
pensation on account of errors as to the quantity 
or quality of the subject-matter of the sale, unless 
such errors amount to breach of some contract or 
warranty contained in the conveyance itself, or 
unless some fraud or deceit has been iiractised upon 
the purchaser. 

(2) In the conveyance to a purchaser the land 
sold was described as two parcels, each defined 
in the most particular manner by metes A bounds, 
A other details, A each “ as containing by estima- 
tion li acres or thereabouts.” Subsequently to 
the conveyance the lands were measured, A the 
two parcels together amounted to only 2 acres 
1 rood 12 poles : — Held : tliis misdescription as to 
quantity did not amount to a breach of any war- 
ranty so as to entitle a purchaser to maintain an 
action for damages against the vendor. 

(3) It is a question of fact whether the parcels 
have or have not, in truth A in fact, been estimated 
to contain the quantity stated or thereabouts, 
1 he answer to which will mainly depend on whether 
the error is so small as to lead to the assumption 
that it might have been so estimated, or so groat 



Part IV. Conditions of Sale, Particulars and Special Stipulations. 105 


as to make the estimate an irrational or impossible 
one.— JoLiFFE r. Baker (1883), 11 Q. B. D. 255 ; 
48 L. T. 006 ; 47 J. P. 678 ; «u5 nom, Jolliffb v. 
Baker, 52 L. J. Q. B. 600 ; 32 W. R. 50. 

Annotations :-~A8 to (1) Apld. Nash r. Wooderson (1884), 52 
L. T. 4‘J. Dbtd. Palmor v. Johnson (1884), 13 Q. B. D. 
351. Consd. Saunders v. Cockrill (1902), 87 L. T. 30. 

822. Right of vendor to compensation — In 
respect of excess.] — Leslie v, Tompson, No. 571, 

823. “ About sixty-three feet.*’] — 

Bourne v. London & County Land & Building 
Co., [ 1885 } W. N. 100. 

824. “ Forty acres or thereabouts.”] 

— Vendors agreed to sell a parcel of land “ con- 
taining forty acres or thereabouts, bo the same 
more or less, delineated in the plan hereunto 
annexed, & therein edged pink,” for £9,000. The 
agreement provided for the purchaser taking partial 
conveyances from time to time at x)rices fixed 
with rc‘ference to quantity, also that “if any 
mistake or omission bo made in the description 
of the property the same shall not vitiate or 
annul tiie sale, but a compensation or an allow- 
ance shall be made ” as therein provided. TJie 
j>urchaser had taken conveyances of part of tlie 
land ; but tlie vendors, li,aving discovered that 
the acreage was 41 acres, 1 rood, 10 perches, 
instead of 40 acres, refused to convey the residue 
without compensation being made for the excess 
(jf 1 acre, 1 rood, 10 porches : — Held : the vendors 
were not entitled to any compensation, must 
convey the residue on payment of the balance of 
the purchase-money. — Orange to Wright (1885), 
54 L. J. Ch. 590 ; 52 L. T. 006. 

ii. Easements » 

825. Condition excluding compensation — Inno- 
cent misrepresentation by auctioneer — As to exist- 
ence of right of way.]— In Aug. 1878, deft. B. 
offered for sale by public auction a haase of a public- 
house.^ By the conditions of sale it was provided 
that “ the lease to be granted shall contain the 
covenants, clauses, & provisions, & be in the form 
J"® t«lie effect set forth in the draft lease wliich 
will be produced on the sale & may be seen at the 
office of the auctioneers for seven days previous 
to the day of sale,” & that “ the property is pre- 
sumed to be correctly described ; but, as the 
premises may be viewed & the draft lease inspected 
at the office of the auctioneers, the purchaser sliall 
oe deemed to have bought with full knowledge of 
the contents thereof ; Ac no error, misdescription 
or omission in the particulars shall annul the sale, 
no compensation shall be required for any such 
error, misdescription, or omission.” There was 
no reference either in the conditions of sale or in 
the draft lease to the existence of any right of 
^ay from the garden of the public-house to 
Ilampstead Health ; but at the time of tlie sale, 
the auctioneer bond fide, but without any authority 
irom B., & acting entirely upon an inference 
urawn by himself from the appearance of the 
premises, <Sc believing that there was a right of 
way tlirough same & over the private road & so to 
lampstead Heath, stated publicly that there was 
such a way, & spoke of it as enhancing the value 
^>i the premises : — Held : the evidence of what 
passed at the time of the sale was admissible as 
hgamst the vendor ; but no action could after the 
•ompietion of the jiurchase be maintained against 
iiim to recover compensation for this innocent 
nisrepresentation by the auctioneer. — Brett v, 
Llowser (1880), 6 C. P. D. 376. 

^ notatiem Apld. Angel v. Jay, [1911] 1 K. B. C6C. ^ 


iii. Reservation of Minerals, 

826. Condition allowing compensation.] — 

Smithson v, Powell, Powell v, Smithson, No. 
782, ante, 

827. .] — Re Neale Ac Drew’s Contract 

(1897), 41 Sol. Jo. 274. 

iv. Valiie of Properly, 

828. Condition providing for compensation— 
Rentai.] — Cann v. Cann, No. 796, ante. 

829. .] — Pltf. purchased at a sale by 

auction certain iiroperty belonging to deft, 
described in the ])articulars of sale as producing 
a net annual rental of £39, & one of th (3 conditions 
of sale was, “ if any error, misstatement, or omis- 
sion in the particulars be discovered, the same 
shall not annul the sale, but compensation sliall 
be allowed by tlie vendor or purchaser as tlie case 
may require.” After the conveyance, without any 
covenants, had beem executed by d(‘ft. to pltf., 
it was discovei*ed by pltf. that the rental of £39 
was a gross rental, the ni^t rental being considerably 
less : — Held : notwitlistanding the error was not 
discovered until after the conveyance, pltf. was 
entitled to compensation under the conditions of 
sale. — Palmer v. Johnson (1884), 13 Q. B. D. 
351 ; 53 L. J. Q. B. 348 ; 51 L. T. 211 ; 33 W. K. 
36, C. A. 

Annotations Expld. Clayton r. I.f'ccli (18S9), 41 Cli. D. 
103. Consd. iSaaiiderH r. ('ockrill (1902), 87 L. T. 30. 
Refd. He Orauge U Wright’s Contract (1SS5), 52 L. T. 
006; A.-Q. & Hare %\ Mel. Ry. (1S93), 09 L. T. 811; 
Mason v. Schuppisser (1899), bi L. T. 147 ; Groswokh'- 
Willionifi V. Barnely (1900), 49 R. 203 ; L)o Lassallc v. 
Guildford, flOUlJ 2 K. B. 215. 

830. Purchaser’s knowledge of cir- 

cumstances.] — The particulars of sale of certain 
leasehold property described the same as being 
occupied at an “ annual rental,” but omitted to 
state that the vendor as landlord ]iaid the rates 
& taxes on the property, the tenancy being a 
monthly one. The purchasers alk^ged that they 
were thereby led to infer that the tenancy was a 
yearly tenancy, & that the tenant paid tlie rates 
& taxes. Accordingly they claimed conipensatioii 
pursuant to the conditions of sale. Tlie vemdor 
asserted tliat the purchasers had knowledge of 
the true facts of the case at the time of the sale, A 
evidence was adduced to prove that in the auction 
room a question was raised by a person present at 
the sale on the words “ annual rental,” Ac that in 
rejily to an inquiry it was distinctly stated by tlu* 
auctioneer that the landlord paid the rates Ac 
taxes, Ac that the tenancy was a monthly tenancy : 

- — Held : the evidence was admissible, Ac acc(jrd- 
ingly the purchasers must bo taken to have had 
knowledge of the facts, Ac to have known all the 
circumstances affecting the property for which 
they bid, Ac were not entitled to com])ensation.— 
Re Edwards to Daniel Sykes Ac Co., Ltd. ( 1890), 
62 L. T. 445. 

Annotation: — Refd. Re Hare & O’Morc’rf Contract, [1901] 

1 Ch. 93. 

831. Manorial fines — Annual profits ex- 

ceeding estimated amount.] — White v. Cuddon, 
No. 305, ante. 

832. Time at which reversion of leasehold 

falls in.] — Where the particulars of sale of certain 
leasehold propeHy contained a misstatement, 
thereby causing the reversion to the full rack rental 
value of the premises to appear as if it would fall 
in eiglit years earlier than actually was th(‘ case, 
of which misstatement the vendors asserted that 
the purchaser had knowledge at the time of the 
sale, although the evidence on this point was 


822 1. Right of vendor to compensation—In respect of excess.]— M onaoh an v. Gleeson (1837), 13 V. L. R. J84.— AUS. 
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conflicting ; & where the conditions of sale pro- 
vided that any error or misstatement in the par- 
ticulars should not annul the sale, but compensa- 
tion should be made to or by the purchaser, as the 
case might be : — Held : even if the purchaser were 
aware of the misstatement in the parliculars, the 
vendors were not thereby relieved from the 
liability to make him compensation, in accordance 
with the terms of the conditions of sale. — L ett v. 
Bandall (1883), 49 L. T. 71. 

Annotations: — Dised. Cobbett v. Locke-King (1000), 1C 

T. L. II. 379 ; Jic Haro & O’Morc's Contract, [1901J 1 Ch. 

03. 

V. Vendor's Interest Different from Interest 
Offered for Sale, 

833. Condition allowing compensation — Under- 
lease described as lease.] — Madeley v . Booth, No. 

800, post. 

834. Lease described as renewable,] — 

Customary leasehold property held for a term of 
twenty-one years was described as custornaiy 
renewable leasehold, & sold subject to usual con- 
dition as to compensation in case of misdescription, 
error, or mistake in the particulars : — Held : on claim 
by the purchaser : — Held : the error was one of 
description, & not a defect of title, pltf. was 
entitled under the condition to a decree for 
specific p('rformance ; & an inquiry was directed 
in respect of the compensation for the difference 
in value between the actual & the stated tenure of 
the property. — P ainter v. Newby (1853), 1 1 Hare, 

20 ; 1 Eq. Bop. 173 ; 1 W. B. 284 ; 68 E. B. 1172 ; 
sub nom, Newby v . Payntek, 22 L. J. Ch. 871 ; 

21 L. T. O. 8. 299 ; 17 Jur. 483. 

Annotations : — Refd. Mawson v. Eletdicr (1870), L. H. 10 

Eq. 212 ; AHlibumor v. Sewoll, [1891J 3 Ob. 405. 

835 . Life estate sold as fee simple.] — 

Hxp. Kiches (1883), 27 Sol. do. 318, C. A. 
Annotation Consd. Dcbcnliam v. Hawbridge, IIUOIJ 2 Ch. 08. 

836. Condition excluding compensation — Under- 
lease described as lease.] — Tompkins v , Tratt 
(1915), 139 L. T. Jo. 541. 

vi. Other Cases, 

837. Condition allowing compensation — Road 
described as “ made up ” — Misdescription as to 
extent — ^Measure of compensation.] — Land was 
sold under a condition that in case t)f mis- 
description compensation sliould be paid. A road 
over tbe land was described in the particulars as 
“ made up.” The ct. held there was a mis- 
description as to the extent to wlxich the road was 
made up : — Held : the measure of compensation 
to the purchaser was not the sum it would cost to 
make up the road to the extent rei)rescntod ; but 
the difference between the value of the property 
as it existed at the time of purchase & the value it 
would have had if the road had been “ made up.” — 
He Chiffeihel, Chifferiel v, Watson (1880), 
40 Ch. D, 45 ; 68 L. J, Ch, 263 ; 60 L. T. 99 ; 37 
W. B. 120 ; 5 T. L. B. 14. 

Annotaikm Refd. Ite Aspinall & Powell’s Contract (1880), 
5 T. L. R. 446. 

838. Land not sold for building purposes — 

Underground sewer.] — The conditions of sale 
relating to a dwelling-house & grounds, not sold 
for building purposes, provided {inter alia) that 
any error or omission which might be discovered 
in th(^ particulars of sale affecting the nature of 
the property should not annul the sale, but should 
be a matter for compensation ; & that the property 
was sold subject to all rights of way or other 
easements. A deed of mutual covexiants, subject 


to which also the profierty was sold, precluded any 
building on the property. 

The purchaser discovered that there was a public 
sewer fiassing under the garden at the rear of, & 
some distance from, the house, & a manhole used 
for obtaining access to the sewer. 

The vendor was entirely ignorant at the time of 
the sale of the existence of such sewer. The 
sewer was vested in the local authority under 
Public Health Act, 1875 (c. 55), & no buildings 
could be erected over it without the sanction of the 
local authority. The purchaser objected to com- 
plete, on the ground that the vendor was unable 
to make a title to the property : — Held : the cir- 
cumstances did not justify the ct. in releasing the 
purchaser from his contract to take the property ; 
tlie existence of the sewer did not so alter the 
character of the piece of ground that the purchaser 
could say that he did not get what was intended 
to be sold ; & the case was a matter for com- 
pensation . — He Brewer & Hankins’s Contract 
(1899), 80 L. T. 127, V. A. 

AnnotatiniiJi : — Distd. He Puokott &z Simth’K Contract. (1002) 

2 Ch. 258. Refd. Shepherd v. Croft, 1 1011) 1 Ch. 521. 

839. Condition excluding compensation — Sale 
of land “ having building advantages ’’ — Under- 
ground watercourse.] — Hhepiierd v, Cropp, No. 
282, ante, 

C, Rescission, 

(a) In General, 

840. Application of condition — Substantial error.] 

— PoRTMAN V, Mill, No. 848, post, 

841. .] — The particulars of sale at a 

public auction d(*hciibed two houses as Nos. 3 & 4, 
& stated, iliat the iax(‘s of No. 3 were paid by the 
tenant, d’he houses ought to have been described 
as Nos. 2 A 3, but tlie names of the occupiers were 
correct ; A it sliould have been stated that the 
tax<‘& of No. 3 wert‘ farmed by the landlord. The 
houses. Nos. 2 A 4, W(qe of the same rate ; but 
No. 4 was in the best state of repair : — Held : these 
misdescriptions w(*re not cured by a condition, 
which provided, that if any error or misstatement 
should be found in the particular, it should not 
vitiate the sale. 

If it is merely an ejTor or a misstatement from 
error, then it is cured by the conditions. But 
there must be this limitation, if the description 
is of any other property tiian that intended to bo 
sold, though it is made by (‘rror, the conditions do 
not cure it (Best, (\J.). — Leach v, Mullett (1827), 

3 C. A P. 115 ; 172 E. B. 348, N. P. 

842. .] — Where a misdescription in 

the particulars on a sale by auction, although 
unintentional, is in a material A substantial point, 
A of such a natui’e as to load to a reasonable 
inference, that, but for such misdescription, the 
purchaser would never have entered into the 
contract of sale, he is not bound to resort to the 
usual clause of compensation in case of error, etc., 
but may rescind the contract, A recover back his 
deposit. Thus, where the particulars, on the sale 
of the lease of a house, under the Piazza in Covent 
Garden, stated, that the lessee was restricted from 
carrying on any offensive trade, or the trade of a 
coffee-house keeper, or working hatter ; A the 
lease contained a clause of forfeiture for carrying 
on several other trades not offensive {inter alia) that 
of a fruiterer or herb seller ; — Held : the purchaser 
was entitled to recover back his deposit, by reason 
of the omission in t he particulars of the restriction 
as to the other inoffensive trades. — F light v. 
Booth (1831), 1 Bing. N. C. 370 ; 1 Scott, 190 ; 

4 I.. J. C. P. 66 ; 131 E. B. 1160. 

Annotations : — Expld* Pope v. Garland (1841), 4 Y. &. C. Ex. 

384. OODtd. He Davis A Cavey (1888), 40 Ch, D. 601 ; 
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lie Fawcsett & Holmes Contract (1889), 42 Ch. D. 160 ; 
Jacobs V. Revell, [1900] 2 Ch. 858. Apld. Re Pnokett & 
Smith’s Contract, [1902] 2 Ch. 258. Distd. Shepherd v. 
Croft, [1911] 1 Ch. 621. Consd. Re Courcler & Harrold’s 
Contract. [1923] 1 Ch. 605. Eefd. Dykes o. Blake (1838), 
6 Scott, 320 ; Gibson v. D’Este (1843), 2 Y. & C. Ch. Cas. 
542; Pemsel & Wilson v. Tucker, [1907] 2 Ch. 191; 
Lee V. Rayson, [1917] 1 Ch. 613. 

843. Defective title.] — Rc Beyfus & 

Masters’s Contract, No. 1134, post, 

844-. .] — Defts. sold by auction 

to pltf. a freehold property described in the par- 
ticulars of sale as containing 5 acres 0 roods 26 
poles, & as bordering on a lake on S. Common, the 
sale being subject to conditions of sale, one of 
which was as follows : “ The property is believed 
& shall be taken to be correctly described in the 
particulars as to quantity dc otherwise ... & 
if any error, misstatement, or omission in the par- 
ti(;ulars be discovered, the same shall not annul 
the sale, nor shall any compensation be allowed 
by the vendors to the purchaser in respect thereof.” 
The only part of the property to which a good title 
was shown contained 4 acres 3 roods. Another 
part of the property offered for sale bordered on 
th(* lake, ^ as to this the only title offered was 
Avhat i)ur*ported to be a title by possession for less 
than forty years. Pltf. claimed rescission of the 
contract a return of the deposit paid by him, & 
defts. counter-claimed for specific performance : — 
Held : (wen if defts. had estabhslied a possessory 
title to the border land for twelve years, that would 
not have been sufficient, as the contract, so far as 
it related to that land, was an open one, in which 
case a forty years’ title by possession was required ; 
defts. were not entitled to specific perfomiance in 
respect of the part of the property to which a good 
title had been shown ; <S£ pltf. was entitled to 

rescission of the contract it the return of his 
deposit. — Jacobs v. Revet.l, [1900] 2 Ch. 858; 
09 L. J. Ch. 879 ; 83 L. T. 029 ; 49 W. 11. 109. 
Avnofatiems : — Refd. Re Nlsbot 3c Potts* Contract, [1905] 

1 Ch. 391 ; Lee v. Rayaon, [1017] 1 Ch. 013. 


845. 


Condition excluding compensa- 


tion.] — Jacobs v, Hevell, No. 844, anle. 

846. Error not material — Failure of vendor 

to disclose.] — Hhepherd v. Croft, No. 282, ante. 

847. Misdescription obvious on inspection 

— Vendee not released unless misdescription wilful.] 

Where it is provided by the conditions of sale 
by auction, that ‘‘if any mistake be made in the 
description of the premises, or any other material 
error shall appear in the particulars of sale, such 
mistake or error shall not annul the sale, but a 
compensation shall be made,” the vendee is not j 
I'eleased from his contract by reason of a mis- , 
description in the particulars of sale, obvious on 
insjjection of the premises, unless such mis- 
description was wilful &; designed. — ^Wright v. 
Wilson (1832), 1 Mood. & K. 207. 

Anmjlcztione :—Reid, Fllplit v. Booth (1834), 1 Bing-. N, C. 

Oddy (1834), G C. & P, 728 ; Dykes Blake 
320 ; Taylor v. Bulleu (1850), 5 Exch. 

779 ; Re Davia & Cavey (1888), 40 Ch. D. GOl. 


(b) Particular Instances, 

i. Area of Property, 

848. Customary instead of statute acres — Area 
calculated by estimation.] — A contract for the pur- 
chase of a farm described it as containing ” 349 
^res or thereabouts, be the same more or less ” ; 
& stipulated that the premises should be taken at 
the quantity above stated, whether more or less, 
in fact, the farm consisted of only 349 customary 


acres, which were less than the same number of 
statute acres by about 100 acres or upwards. On 
a bill being filed for specific performance, the 
purchaser, admitting that he had been for several 
months in possession of the property, & had 
exercised acts of ownership over it, on the faith 
that a good title to 349 acres would be shown, 
insisted, that, in the contract, acres meant statute 
acres, & that he was not bound to perform the 
contract, unless 349 statute acres were conveyed 
to him. Semble : the stipulation that the premises 
should be taken at the quantity before stated, be 
the same more or less, would not cover so large a 
deficiency as existed here. — Portman v. Mill 
(1826), 2 Buss. 570 ; 38 E. K. 449, L. C. 

Annotations : — A] old. Wliittoinoro v. Wliltteuioro (18G9), 
L. R. 8 Kq. 603. Cozifld. Jacobs v. llovelJ, [1900] 2 Ch, 
858. Reid. Nicoll v. Chambers (1852), 11 C. B. 990; 
Beaufort v. Glynn (1855), 3 W. 11. 463 ; JolifTo v. Baker 
(1883), 11 Q. B. D. 255 ; Re Terry & White’s Oontracb 
(1886), 32 Ch. D. 14. 

849. Misstatement as to length of frontage — 
Condition excluding rescission.] — Re Deptford 
Creek Bridge Co. & Bevan (1884), 28 Sol. Jo. 
327, C. A. 

860. .] — Flewitt r. Walkfb, No. 

813, ante. 


ii. Copyhold or Freehold. 

851. Land sold as freehold — Of copyhold tenure 
slightly different from freehold.] — I ’rice v. 
Macaulay, No. 29 S, ante. 

852. Land sold as copyhold — Partly freehold — 
Condition against restriction.] — Property, sold as 
copyhold, turned out to bo partly freoliold : — 
Held : the vendor could not compel a specific 
performance, & special conditions, providing that 
errors in the description should not invalidate th(‘ 
sale, & for a com])ensation, did not alter the case. — 
Ayles V. Cox (1852), 16 Beav. 23 ; 20 h. T. O. 8. 
4 ; 51 E. P. 684. 

Annotation : — Refd. HoperafL v. Ilopcnifl (1897), 70 L. T. 
341. 


iii. Covenants. 

853. Restrictive covenants Insufllclently stated.] 

— Flight v. Booth, No. 842, ante. 

854. Condition excluding rescission & com- 

pensation.] — By an agreement dated Se])t. 28, 1922, 
a freehold residence was contracted to bo sold 
subject to the conditions of sale on which the 
property had been previously offered for sale by 
auction. These conditions consist(‘d of certain 
special conditions & the general conditions known 
as the London Conditions of Side. By condition 7 
of the special conditions the property was sold 
subject to the following restrictions & stipulations ; 
” That neither the land or (sic) any existing or 
future building thereon should be used for carrying 
on any trade or business nor as a school, hospital, 
nm'sing hqme, public workshop, or otherwise than 
as a private dwelling-house, but not precluding the 
practice of a profession thereon.” By a mistake 
some words bad been omitted from this statement 
of the restrictions. Instead of the words ” public 
workshop ” the restrictions should have read ” or 
public institution, or charity, nor for holding public 
meetings, nor for public worship.” Condition 6 of 
the general conditions contained the following 
provision : ‘‘ ... If any error, misstatement or 
omission shall be discovered in the particulars, the 
same shall not annul the sale, nor shall any com- 
pensation be allowed by iiie vendor in respect 


PART IV, SECT. 2, SUB-SECT. 9.- — 25 H. 11. N. S. VV. 003 ; 42 N. S. \V. Itoamlaries -Description wilhoiti rtfvr- 

C, (b) i. W. N. 148. — ^AUS. ence to lcn{fth.]-~miLSKK v. PorrEit 

u. JlJisstcUeTnent as to length of front' (Alta.), [19i9] 1 W. \V. R. 993. 

due.] PRiTOHARD V. LiNGUAM (1926); a. M isstalemctU as to length of CAN. 
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thereof.” The purchaser took the objection that 
the restrictions had not been sufficiently disclosed : 
— Held : (1 ) the restrictions to which the property 
was subject had been sufficiently disclosed in the 
conditions ; (2) even if they had not, the mistake 
was ” an error, misstatement or omission ” within 
the j?eneral condition, & the purchaser was not 
entitled to require the release of the omitted 
restrictions . — lie Courcier & IIarrold’s Con- 
tract, [19231 1 Ch. 505 ; 92 L. J. Ch. 498 ; 129 
L. T. 457 ; 39 T. L. B. 283 ; 07 Sol. Jo. 484. 

iv. Easements. 

855. Land described as fit for building — Sale In 
lots — Foot way over one lot.] — Certain properiy 
was offered for sale by public auction, in lots. The 
particulars, in describing lot 12, stated that the 
purchaser of that lot would be entitled to a right of 
carriage & foot way 13 feet wide over lot 13, as 
shown upon a plan annexed to the particulars, 
bearing & paying one moiety of the expense of 
keeping the road in repair. I^ot 13 was described 
as “ a first-rate building plot,” with a frontage 
to a i)lace called the 0*escent sweep ; & it was 
stated that that lot would include the ground 
foiming part of the Crescent sweep comprised 
within the boundary of lot 13 by a line marked 
uj^on the plan, “ subject for ever hereafter to the 
same rights of way & passage, & other rights &> 
easements over the same, as are now enjoyed under 
the existing leases of the Crescent houses.” The 
particulars of lot 7 described the two Crescent 
houses comprised in that lot as lot on lease for a 1 
certain term, &; stated that the lease might be seen 
at the office of the vendor’s attorney, ^ would be 
produced at the sale. IMtf. attended & bid at the 
sale ; lots 12 & 13 were severally knocked down to 
him ; & he signed a single contract of purchase for 
the two at the foot of one of the printed particulars, 

& paid a deposit. Pltf. afterwards discovered, 
that, in the leases of the Crescent houses, there was 
reserved to the occupiers a right of way over lot 13, 
on foot &/ for the conveyance of gravel, manure, 
etc., from their gardens to the road. This right 
of way did not appear upon the plan : — Held : 
inasmuch as there was no sufficient disclosure of 
tills right of way to enable a bidder by the exercise 
of ordinary vigilance to (hscover that such right 
existed, but, on the contrary, the jilan being 
calculated to mislead, the misdescription, howev(*r 
unintentional, was such as to justify pltf. in 
refusing to accept either lot, the two being com- 
prised in one contract, & the purchase of the one 
appearing to have induced the purchase of the 
other, but was entitled to recover back with 
interest the deposit paid to the auctioneer ; & this 
notwithstanding a condition annexed to the 
particulars of sale, that, if any mistake were made 
in the description of the premises, or any other 
error should appear in the particulars, such mistake 
or error should not annul the sale, but a com- 
pensation or equivalent should be given or taken, 
as the case might requii^e. — D ykes v, Blake 
( 1838), 4 Bing. N. C. 463 ; 6 Scott, 320 ; 1 Arn. 
209 ; 7 L. J. C. P. 282 ; 132 E. R. 866. 

AnnotationB : — Consd. Holliday v. Lockwood, [1917] 2 Ch. 47. 
The question is whether Tindal. O.J., Intended to define 
two separate grounds on either of which tlic purchaser was 
entitled to rescind, or was he merely describing: a composite 
ground. On the whole I Incline to the latter view 
(Astbuuy, j.). Reid. Gibson v. D’Este (1843), 2 Y. & C. 

Ch. Cas. 542. 

856. Underground watercourse — Right of 

third parties to cleanse & repair.] — Shackleton v. 
Sutcliffe, No. 1154, post 


Land. 

857. .] — Re Puckett & Smith’s 

Contract, No. 286, ante. 

858. General condition as to easements— Right 
of entry to premises — Use of kitchen.] — A 

dwelling-house & offices were put up for sale by 
public auction under a printed condition in a 
common form that the lot was sold subject to any 
existing rights Sc easements of wliatever nature, 
Sc the printed particulars made no mention of any 
easement or of any claim to an easement. As the 
result of evidence it appeared that the house was 
subject to an easement belonging to the owner 
of a neighbouring tenement to use the kitchen for 
particular purposes Sc that the vendor’s solr. knew 
of the rumoured existence of some such easement 
but forbore to make inquiries, No grant of an 
easement appeared from the abstract Sc its 
existence was, in fact, disputed on the pleadings. 
In the auction room pltf.’s solr. said he had heard 
of some such claim but had no definite mformation 
about it Sc the auctioneer, in hearing of pltf.’s 
solr., on being questioned told the audience that 
they might dismiss the subject of the rumoured 
claims from their minds, as nobody would probably 
ever hear of them again : — Held : the conditions 
were misleading & the statements in the auction 
room insufficient Sc specific pcTformanco of the 
contract refused. — Ukywood v. Mau.alieu (1883), 
25 Ch. D. 857 ; 53 L. J. Ch. 492 ; 49 L. T. 058 ; 
32 W. R. 538. 

Annotations: — Apld. Notlinpham Patent Brick & Tile Co. 
w. Butler (188C), ICQ B. D. 778. Distd. BeyfuR v. Lodge, 
[19251 1 CL. 350. Refd. Simpson v. Gilley (1922), 02 
L. J. Cli. 194. 

859 . Underground sewer.] — He Brewer & 

Hankins’s Contract, No. 838, ante. 

V. Sale of Leaseholds. 

860. Underlease described as lease.] — Mes- 
suages described in a particular of sale as held for 
the residue of a term of ninoty-nino years from 
June 24, 1838, but not as being held by an original 
lease, were sold subject to conditions that the 
purchaser should not be entitled to call for the 
I(\ssor’s title, Sc that any error or misstatement of 
the term Of years should not vitiate the sale, but 
should be tlie subject of compensation, under a 
provision for arbn., authorising the arbitrator of 
eitJi(‘r party to proceed in certain events ex parte. 
The title proved to be an underlease, for a term less 
by three da>s than the term of ninety-nine years 
granted by the original lease. The vendor filed 
the bill to enforce specific performance, with com- 
pensation to an amount which had been assessed, 
in conformity with the conditions, by one arbi- 
trator, nominated by the vendor, the purchaser 
having taken no part in the arbn. The ct. dis- 
missed the bill with costs. — Madeley v. Booth 
(1848), 2 De G. & Sm. 718 ; 64 E. R. 321. 

Annotatioi^<i : — Consd. Darlington v. Hamilton (1854), Kay 

Dbtd. Canil)(‘i'well & South London Bldg. Soc. v 
Holloway (1879), 13 Ch. D. 754. Apprvd. Re Beyfus & 
Masters’s Contiuct (1888), 39 Ch. D. 110. Distd. Waring 
V. Scotland (1888), 57 L. J. Ch. 1016. 

861. .] — Re Beyfus Sc Masters’s Con- 

tract, No. 1134, post. 

862. Title to commence with underlease — 
Underlease invalid.]— Pltf. on Mar. 12, 1880, 
entered into an agi’eement by private contract to 
buy certain leasehold houses in Walworth for 
£700. The agreement contained a statement 
that the property was held for a term of fifty years, 
less ten days, from Christmas, 1856, Sc also a condi- 
tion that the title should commence with two under- 
leases, dated Apr. 20 Sc 27, 1857, under wffich the 
vendor held the property, A that the purchaser 
should make no requisition or objection in respect 



Part IV.— Conditions op Sale, Particulars and Special Stipulations. 109 


of the prior title or the right to grant the under- 
leases. The purchase was completed. Four years 
afterwards the purchaser brought an action to set 
/»8i(ic tlie conveyance, having discovered the under- 
leases to be invalid : — Held : the purchaser had 
a right to rely on the statement that the property 
was held for a term of fifty years, & the condition 
could not prevail against it ; the purchaser was 
(‘ntitlcd to have the conveyance set aside, but the 
parties agreeing that damages should be paid him 
instead, the proper measure of such damages was 
the difference between £700 & the true value of 
the property for a term with only nine &: a half 
years to run from the date of the contract, cal- 
culaixid on the assumption that £700 was its true 
value if held for the longer term.— Nash v. 
WOODEUSON (1881), 52 L. T. 40 ; 33 W. 11. 201. 

vi. Value of Properly. 

863. Sale of reversionary interest — Misdescrip- 
tion of interest & age of reversioner.] — On a sale 
of a reversionary interest, with the usual condition, 
that no error of description, etc., should vitiate 
the sale, but a compensation be allowed ; the 
reversion was described as absolute, on the death 
of a person aged sixty-six. Jn fa(;t, the person was 
only sixty-four, & the reversion was not absolute, 
as the xjroperty would be divided if he leit more 
children than one : — Held : this sale was void, 
& the offer of a compensation would not support it ; 
but if it had been a mi're difference of the age, 
semble, it would have been otherwise. — SiiERWf)oi> 
V. Robins (1828), 3 C. & P, 339 ; Mood. cV M. 191 ; 
172 E. R. 447, N. P. 

864. Rental value.] — Price v. Macaulay, No. 
298, an/c. 

865. .] — Dimmock V. Uallett, No. 322, 

ante. 

866. .] — In deciding whether a purchaser 

is getting substantially that/ vvhicli he l)ai‘g<dned 
for, the ct. is bound to consider (‘V(‘ry incident 
by which the property offer(*d to be assured can 
be differentiated from that contract/ed lor. If 
the sum of these incidents really alt(‘rs the subject- 
matt(’r, then the purchaser can ri'pudiate the 
contract ; if, on the other hand, the subject- 
matter remains unaflected or so littU' aff(‘(*ted as 
to be substantially that which was agreed to be 
sold, then the purchaser must be lield to his 
contract. 

By an agreement in wTiting a vendor agreial 
to S(‘ll, <fe a purchaser agreed to ])urchasc, thirteen 
freehold housf‘S let on six leasi'S for a term of ninety- 
nine years at ground rents amounting in the 
aggregate to £72. One pair of houses was describ(Mi 
in the contract as let at one entire rent of £1 1 10s. 
each of the next four pairs at one rent of £11 

the last three houses at one rent of £16 lOs. 
The title shown was for twelve houses at a rent of 
£5 10s. each, & one at a rent of £6, each of such 
rents issuing out of & secured by one of the thirteen 
houses instead of the six rents described in the 
agreement. The agreement contained a provision 
that “ if there be any misstatement or error in 
the description of the premises ” no compensation 
should be allowed or the sale annulled. In an 
action by the purchaser for rescission of the con- 
tract & a return of the deposit on the ground of 
misdescription : — Held : the property which the 
vendor offered to convey was substantially 
different from that which the purchaser contracted 
to buy ; the clause providing that a misstatement 
or error shoidd not annul the contract did not 
^Pply> & the purchaser was entitled to rescission 
& a return of his deposit. — Lee v. Rayson, [1917J 


1 Oh. 613 ; 86 L. J. Ch. 405 ; 116 L. T. 530 ; 61 
Sol. Jo. 368. 

vii. Vendor Having No Title to Pari of Properly^ 

867. Condition allowing compensation — Lease 
described as comprising yard — Yard held at yearly 
rent — Effect of subsequent procurement of lease of 
yard.] — Dobell v. HuTCinNSON, No. 91, ante. 

868. Good title to be made to whole — No 

title to part.] — Vendors who by the contract bound 
themselves to make out a good title to the lands 
included in the contract, but were unable to show 
a title to one tliree hundred thirtieth part, not 
necessary to the enjoyment of the other parts 
included in the contract, wiiich provided for 
compensation for errors in dimensions in the land, 
the bill averi'ing that th(‘y could make title to all 
the lands sold, seeking specific pc'rformance as 
to all : — Held : it was not competent to the vendors 
at the hearing to seek specific performance with 
compensation. — Ashton v. Wood (1857), 3 Sm. 
A G. 436 ; 30 I.. T. O. S. 85 ; 3 Jur. N. S. 1 lOt ; 
65 E. R. 727. 

AnmAatums : — Mentd. Stovens v. Austen (1861), K & 10. 

685 ; Osborne v. Itowloit (1880), 13 Ch. I). 77 J. 

869. Sale of freehold — & leasehold stable- 

stable held on underlease.] — T urner v. Tuiiner, 
[1881] W. N. 70. 

870. Sale of mine — Part of mine belonging 

to third party.] — In an agreement for the sal(‘ ol 
seventeim undivided shares of a coal miTi(» there 
w.is an article stating two conveyances by which 
six undivided shares of the land beneath whi(‘h 
the coal lay had been conveyed to the vendors’ 
predecessor in title, but stating that there was no 
express mention in the conveyances of the minerals 
under the land, & requiring that the purchasi'vs 
should assume that six undivided shares ol“ the 
minerals passed by the conveyances of the land, ct 
thereby became absolutely vested in the vendors’ 
predecessor in title. In the abstract of the vendors’ 
title sent to the purchasers mention was made of 
a certain indenture, but notlung further was said 
about it. The j)urcha8ers’ solr. inquirc'd of th(" 
vendors’ solr. what this deed was, ct was told that 
it could not be found, ct no abstract of it or in- 
formation about it could be furnished, but that it 
was believed not to affect the properly sold. 
The vendors’ solr. also said, as he really believed 
to be the case, that though the title to the six 
undivided shares could not be strictly proved, 
yet the vendors had a good holding title to them. 
Aft(»r these transactions the purchasers entered 
into the agreement, & paid the deposit money. 
Subsequently, the deed which was supposed to 
have been lost was found, when it was discovered 
that by virtue of it the six undivided shares of 
the mine belonged to some person quite different 
from the vendors, & that neither they, nor their 
predecessor in title, had ever had any title to 
those shares. The purchasers refust'd to proceed 
with the agreement, whereupon the vendors 
brought this action for specific performance of it. 
The purchasers contended that without these 
six shares the mine would bo useless to them, 
& claimed to be entitled to be relcasc‘d from the 
agreement : — Held : as there had been no fraud 
in the matter, but the vendors had acted under a 
bond fide mistake, & the purchasers had had the 
fact that there was a doubt as to the title brought 
to their notice before entering into the agreement, 
& had thought fit to run the risk of taking the 
property wirtiout having the matter cleared up, 
specific performance of the agreement ought to be 
decreed, but a deduction must be made from the 
purchase -money as compensation to the purchasers 
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for the loss of the six shares. — English v. Murray 
(1883), 49 L. T. 35 ; 32 W. R. 84. 

871, Sale of garden enclosed by wall — 

Vendor knowing purchaser's intention to build.] — 

The particulars of sale of a freehold property 
described the garden as “ inclosed by a rustic wall 
with tradesmen’s side entrance.” The wall did 
not form part of the property, & the tradesmen’s 
side entrance was used on sutlerance. This was 
known to the vendor, but not disclosed to the 
purchaser. The conditions of sale provided that 
mistakes or errors in the description of particulars 
should not annul the sale, but that compensation 
should be given ; — JHeld : it was not a case for 
compensation, & the purchaser was entitled to have 
the contract rescinded. — B ueweu v. Brown 
( 1884), 28 Ch. D. 809 ; 64 L. J. Ch. 605. 

872. Part of house belonging to third 

party.] — On a sale by the ct. of property described 
in the particulars as freehold stabling with dwelling 
rooms over, one of the conditions provided that if 
any error or misstatement should appear to hav(‘ 
been made in the particulars of sale or conditions, 
it should not annul the sale, but compensation, 
to be settled by the judge in ehamb(TS, should be 
made in respect thereof ; the propc^rty was 
conveyed to pltf. the purchaser, in Oct. 1897, 
the purchase-money was paid into ct., & the bulk 
of it distribut(‘d among the beneficiaries. A yc*ar 
after completion it was discovered that some of the 
dwelling rooms over A a cellar underneath a portion 
of the propei*ty belonged to third persons, & X)ltf. 
eventually had to pay £300 to acquire a title to 
these dwelling rooms. In Feb. 1900, the present 
action was ccmimenced against the vendor trustee 
& the beneficiarh'S, claiming compensiition for the 
errors & misstatements in the particulars & condi- 
tions of sale, or, in the alternative, to set aside the 
sale on the ground of common mistake, <fe obtain 
repayment of the purchase-money : — Held : pltf. 
was not entitled to compensation under the above 
condition of sale, which did not, & was not in- 
trended to, apply to the case of a defect of title, 
but only to ciror or misstatement in the subject- 
matter of the sale ; even assuming there had been 
a common mistake, & assuming that there need 
not be a total failure of consideration to justify 
rescission after conveyance, the error made m 
the present case was not sufficient to justify 
rescission, & pltf.’s action therefore failed & must 
be dismissed. — Debeniiam v , 8awbridge, [1901 J 
2 Ch. 98 ; 70 L. .T. Ch. 525 ; 84 L. T. 519 ; 49 
W. K. 502 ; 17 T. L. R. 441 ; 45 Sol. Jo. 466. 

873. Condition excluding compensation — No 
title to part of farm sold .] — Re Arnold, Arnold v. 
Arnold, No. 274, ante. 

viii. Other Cases, 

874. Condition providing for compensation — 
Property not in existence — Or unable to be found.] — 
Robinson v, Musgrove, No. 769, ante, 

875. Condition providing against compensation 
—Misdescription as to water supply .] — Re Ever- 


shed Trustees & Champion’s Contracts (1900), 
45 Sol. Jo. 44. 

878 , Spruce described as timber.] — Re 

Toaver’s Contract, [1924] W. N. 331. 


Sub-sect. 10. — Completion. 

A, Time for Completion, 

(a) III General, 

877. No condition as to time — Effect on validity 
of contract.] — S outhwell v , Nicholas & Abdy 
(1732), 1 Madd. 9, n. ; 56 E. R. 4. 

Annotation : — Mentd. Falcko v. Gray (1859), 4 Drew. 051. 

878. .] — Gray v. Smith, No. 72, 

ante, 

879. Time dependent on good title being shown.] 

— (1 ) Upon a bill filed by a vendor for the specific 
performance of the contract, it appeared, that he 
could make a good title before the commencement 
of the suit, but did not show a good title to the 
purchaser until afterwards : — Held : though a 
specific performance must be decreed, the pur- 
chaser was entitled to the costs of the suit generally. 

(2) By an agreemoiit between vendor <& pur- 
chaser, it was agreed, that the purchaser should be 
entitled to the rents on May 1, 1813, or from such 
time as the purchase should be completed. An 
abstract of title was afterwards furnished to the 
Xmrehaser, &: the title appeared to be satisfactory 
to the purchaser ; A in May 1816, he sent the 
vendor a draft conveyance for his approval, wliich 
was returned approved in July, 1816. After- 
wards, the purchaser, on the suggestion of counsel, 
made several objections to the title, & delayed 
completing the purchase. In Nov. 1817, the 
vendor filed his bill for specific performance, & 
in that suit the master found, that the vendor 
could make a good title before the bill was filed, 
& did not show a good title to the purchaser till 
Jan. 20, 1825. Upon a decree for the specific 
performance of the contract : — Held : the proper 
date of the conveyance was Jan. 20, 1825. 

Qu, : upon what principle the increased value 
of an estate, arising from the drox)ping of lives, 
between the commencement & completion of the 
contract, is to be calculated. — Townsend v. 
(liiAMPERNOWNE (1839), 3 Y. & C. VW, 505 ; 160 
E. R. 801. 

880. “ Twenty-eighth day of December next ” 
— Sale in December — Meaning.] — The conditions 
of a sale by auction of certain property lield on 
I)ec. 15, 1885, provided for the payment of the 
remainder of the purchase-money “ on the 28th 
day of Dec. next ” ; — Held : by the words “ the 
28th day of Dec. next,” the 28th of Doc. in the 
same month in which the conditions were issued 
was meant, & not the 2Sth day of the next month 
of Dec. — Dawes v, Charsley (1886), 2 T. L. R. 
530, C. A. 

(6) Time of the Essence of the Contract. 

See Law of Property Act, 1925 (c. 20), s. 41. 

881. General rule — Court looks at substance of 
contract.] — Roberts v. Berry, No. 636, ante. 


PART IV. sect. 2. SUB-SECT. 10.— 
A. (a). 

877 i. No cov/ldion as io time — Effect 
on validity of contract .} — Foilnro to 
Hpecifv a time for comi)loUon is not 
fatal to a writtA^n agreement for solo 
of an intert'st m n mining claim, a 
reasonable time being in that oaso in- 
ferml.- Tie Connell & Wiclls (1900), 
M. r C. 17.— CAN. 


877 ii. .] -Peddle v. Our 

(X907), 26 N. Z. L. K. 1240.~N.Z. 

b, Right of piirchaser to 

reasonable time after notice of vendor* a 
readiness to complete.] — Canning v. 
Temby (1905), 3 C. L. K. 419.— AUS. 

0 . Purchase’money payable by in’ 
stalments — Date for completion fixed 
before date of payment ,] — Where a con- 
tract for the sale of land fixes a day for 


completion of the purchase before the 
date named for payment of an Instal- 
ment of purchase -money, a jury must 
fix a reasonable time after that date 
for completion. — C ampbell v. Bent 
(1879), 5 V. L. R. (L.) 337.— AUS. 

d. Conveyance on receipt of pur- 
chasc'nwney within ten years — Right of 
vendor to withhold canveyanc-c till last 
day of period .] — Burns r. Boyd (1860), 
19 IJ. C. K. 547.— CAN. 
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Hie rip^lits of the parties in cases of specific per- 
formance of contracts to sell real estate, looked not 
at the letter but at (ho substance of the agree- 
ment, fo ascertain whether the parties, notwith- 
standing that they named a specific time within 
which completion was to take place, really & in 
f,ubstance intended no more than that it should 
talv(‘ place within a reasonable time. . . . 

. . . The special jurisdiction of equity to dis- 
legard the letter of the contract in ascertaining 
what the parties to the contract were to bo taken 
as having really & in substance intended as regards 
the time of its performance might be excluded by 
any plainly expressed stipulation. But to have 
that effect the language of the stipulation must 
show that the intention was to make the rights of 
the parties depend on the observance of the 
prescribed time limits in a fashion which was 
unmistakable. The language would have that 
effect if it plainly excluded the notion that those 
time limits were of merely secondary importance 
in the bargain, & that to disregard them would be 
to disregard nothing that lay at its foundation. 
Prirnd facie, ecfuity treated the importance of 
such time limits as being subordinate to the main 
purpose of thf‘ paities, &> would enjoin specific 
performance not wilhatandiug that from the point 
of \iew of a ct. of law the contract had not been 
literally performed by pltf. as regards the time 
limit specified. That was merely an illustration 
of that general principle of disregarding the letter 
for the substance which cts. of equity applied 
when, for instance, they decreed specific per- 
formance with compensation for a non-essential 
deficiency in subject-matter. But equity would 
not assist where there had been undue delay on 
the pai*t of one party to the contract &; the other 
liad given liirn reasonable notice that he must 
complete within a definite time. Nor would it 
exercise its jurisdiction when the character of the 
])roperty or when other circumstances would 
rendc^r such exercise likely to result in injustice. 
In such cases, the circumstances themselves, 
apart from any question of expressed intention, 
excluded the jurisdiction. Eqmty would further 
infer an intenfion that time should bo of the 
(‘ssence from what had passed between the parlies 
Ixdore the signing of the contract. . . , But in 
such a ease* tlie intention must appear from what 
had passed before the contract, & its construction 
could not be affected in the contemplation of 
equity by what took place after it had once been 
entered into (JjOhd Haldane). — .Tam&iied Kho- 
DARAM Irani v, Burjorji Ditunjibhai (1915), 32 
T. L. B. 150, P. C. 

883. Whether time material.] — The time for 
performance of a contract is material. — Omrrod 
V. Hardman (1801), 5 Ves. 722 ; 31 E. R. 825. 

Annoiaii(m : — ^Mentd. Wilbraham v. Scarisbrlck (1817), 1 

H. L. Cas. 1C)7, ii. 

884. .] — The time at which a contract is 

to be performed, is not essential in equity, as at 

law. 

The relief against the lapse of time is in the 
discretion of the ct. upon the circumstances ; as, 
if the contract is abandoned. — Radcliffe v, 
Warrington (1806), 12 Ves. 326 ; 33 E. R. 124, 

L. C. 

885. Failure to assure at specified time — 
Whether Illiteracy a defence.] — Andrews v, 
Eddon (1584), 1 And. 122 ; 123 E. R. 387. 


PART IV. SECT. 2, SUB-SECT. 10.— 
A. (b). 

8971. Title not clexir by specified day 


oow. .j xinju^u «. v^JXiiAur UL fcin uHuaiw 

does not produce his deeds, or tender a conveyance 
within the time limited by the arts., the ct. does 
not regard this neglect, but will decree a sale not- 
withstanding. — G ibson v. Pattinson (1737), West 
temp. Hard. 235 ; 1 Atk. 12 ; 25 E. R. 913, L. 0. 

Annotations: — Dbtd. Fordyoe v. Ford (1794), 4 Rio. C. C. 

494 ; Hariington v. Wheeler (1799), 4 Ves. 686 ; Al](‘y v . 

Doschamps (1806), 13 Vos. 225. 

887. Title not clear by specified day — Outstand- 
ing legal estate.] — G regson v. Riddle (1784), 
cited in 7 Ves. at p. 268 ; 32 E. R. 109, L. C. 
Annotations • — Refd. Seton v. Slade, Hunter v. Seton (1802), 

7 Vo8 265 ; Radcliffe v. Warriiiiarton (1806), 12 Vo8. 326. 

888. Terms of contract — Express stipulation.] — 

Parkin v. Thorold, No. 913, post, 

889. — .] — Roberts v. Berry, No. 636, 

ante. 

890. .] — If a vendor of leaseholds 

makos lime tlie essence of a contract, & on the 
day specified for the completion of the purchase 
insists upon the money being paid, he may, in 
the event of the purchaser’s neglect, omission or 
refusal to comply with such request, avail himself 
of a power in the contract to annul the sale, though 
fwo objections to the title, wliich he had given Ids 
written undertaking to remove, remained unsatis- 
fied, & though ho had executed a deed which h(‘ 
had delivered to his solr. as an escrow, assigning 
the premises to the purchaser. — H udson v. 
Temple (1860), 29 Beav. 536 ; 30 L. J. Oh. 251 ; 
3 L. T. 495 ; 7 Jur. N. S. 218 ; 9 W. R. 243 ; 54 
E. R. 735. 

891. .] — Patrick v. Milner, No. 891, 

post. 

892. .] — Jamshed Khodaram Irani 

V. BuRJOR.li Dhunjibhai, No. 882, ante. 

893 . Postponement contemplated by con- 

tract.] — Upon a contract for the sale of a house 

land required for immediate residence, the 
conditions weri‘ that the purchase should be com- 
pleted at noon on Feb. 26, on which day the 
purchaser, having paid his purchase-money, was 
to be entitled to possession ; but if, from any cause 
whatever, the purchase should not then be com- 
pleted, the purchaser was to pay interest on the 
purchase-money from that day until the com- 
pletion ; & if any objections or reqinsitions as to 
title should be made upon the delivery of the 
abstract which the vendor should bo unable or 
unwilling to remove, then the vendor was to be at 
liberty to cancel the contract. The vendor failed 
to compk'to his title by the day named ; but 
negotiations were continued till Apr. 7 on which 
day notice was given by the purchaser of immediate 
abandonment of the contract. Upon bill filed 
by the vendor for specific performance : — Tleld : 
as a possible postponement of completion of the 
contract was contemplated by the terms of the 
agreement, time was not of the essence of the 
contract, & if it had been so the purchaser, by 
continuing the negotiations as to title after the 
day fixed for completion, had waived it, <fe could 
not rescind without reasonable notice. — W ebb v. 
Hughes (1870), L. R. 10 Eq. 281 ; 39 L. J. Ch. 
606 ; 18 W. R. 749. 

AnnoiatKm Folld. Patrick v, Mnor (1877), 2 C. P. D. 342. 

894. .] — In a contract for tho sale 

of a reversion, where the conditions of sale 
contain a clause providing for the payment of 
interest, if for any cause whatever the completion 
be delayed beyond the day fixed, time is not of 
the essence of the contract ; & a parenthesis 


— Outstanding legal estate.]— 8981. Terms of contract — hxpiess 
Steam Laundry Co. v. Hanva (1908), -- Anderson v. Foster 

9 W. L. R. 670.— CAN. (1909), 42 S. C. R. 251.— CAN. 
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Sect. 2 . — nights vn^er particular conditions : Suh- 
sect. W,A. jh) (c).] 

to such provision, saving the vendor’s rights to 
resell upon breach of the conditions of sale, does 
not alter the general effect of it. 

The very clause which speaks of the completion 
of the sale by a certain period contains words 
showing that the parties did not intend that the 
contract should be necessarily & finally completed 
by that day. ... If it has been the rule in equity, 
as seems to be the case, that time is of the essence 
of the contract only where it is cither expressly 
stated to be so, or there is a necessary implication 
to that effect, hero there is an almost necessary 
impUcation the other way (Grove, J.). — Patrick 
V. Milner (1877), 2 C. P. 1). 842 ; 46 L. J. Q. B. 
537 ; 30 L. T. 738 ; 41 J. P. 568 ; 25 W. R. 700. 
JnnotcUion : — Mentd. Akt. Rddar r. Arcos, [1927] 1 K. B. 

352. 

895. .] — Where a contract for purchase 

provides that possession shall be given by a 
certain day, the word “possession” must bo 
understood to mean possession with a good title 
shown. This construction is tlie same in equity 
as at law, although a ct. of equity will consider 
lime not to be of the essence of the contract, 
will relieve against a breach of performance at tlie 
date assigned, unh'ss ihere is something in the 
contract, the nature of the property, or the cir- 
cumstances, which renders it inequitable for the 
ct. to interfere. 

A person agreed to purchase a leasehold house 
for his own residence, contracted that he should 
have possession by a certain day ; but the vemdor, 
although lie tendered possession, failed to show a 
good title by the day named : — Held : the stipula- 
tion ns to time was of the essence of the contract, 
& bill for specific performance of the agreement 
dismissed. 

A ct. of equity will indeed relieve against, & 
enforce, specific performance, notwithstanding a 
failure to keep the dates assigned by the contract, 
either for completion, or for the steps towards 
completion, if it can do justice between the parties, 
& if, as Turner, Ij.J., said in Iloheris v. Berry, 
No. 686, ante, there is nothing in the “ express 
stipulations between the jiarties, the nature of the 
property, or the suiTounding circumstances ” 
which would make it inequitable to interfere 
with & modify the legal right. This is what is 
meant, & all that is meant, when it is said that in 
equity time is not of the essence of the conti*act 
(Cairns, L.J.). — Tilley v. Thomas (1867), 3 Ch. 
App. 61 ; 17 L. T. 422 ; 32 J. P. 180 ; 16 W. R. 
166, L.JJ. 

Annotations: — Distd. WcLb v. Hughes (1870), L. II. 10 Eq. 

281. Apld. JaiUBhed Khodarain Irani v. Burjorjl Bhnn- 

jibhal (1915), 32 T. L. R. 150. Consd. Stlckney v, Keeblo, 

[1915] A. C. 386. 

896. Conduct of the party.] — Seton v. Slade, 
Hunter v. Seton, No. 175, ante. 


897 . Surrounding circumstances.] — Seton v. 
vSlade, Hunter v. Seton, No. 175, ante. 

898. .] — Roberts v. Berry, No. 636, ante. 

899. .J — Tilley v. Thomas, No. 895, ante. 

900. Nature of contract — Purchase for com- 
mercial purposes.] — Qu. : to what extent time is 
of the essence of a contract, where the purchase 
is intended with a view to commercial purposes 
as the erection of a manufactory. 

If, at the hearing of the cause, it appears that 
the vendor could not make a good title, either then, 
or at the time of the bill filed, or at the time of the 
notice given, an opportunity of mending his title 
in the master’s office will not be given him, but 
his bill will be dismissed with costs. — Wright v. 
Howard (1823), 1 Sim. & St. 190 ; 1 L. J. O. S. 
Ch. 94 ; 57 E. R. 70. 

Annotations : — Apld. Maebrydo v. Weekos (1856), 22 Beav. 

533. Refd. Wtdkerr. Jeffreys (1842), 1 Haro, 341. Mentd. 

Mason v. Hill (1833), 5 B. & Ad. 1 ; Acton v. Blundell 

(1843), 12 M. & W. 324 ; Bower v. Cooper (1843), 2 Hare, 

408 ; Embrey v. Owen (1851), 6 Exch. 353 ; Sampson v. 

Hoddinott (1857), 1 C. B. N. S. 590; Chasemoro v. 

Richards (1869), 7 H. L. Cas. 349 ; Kimor v. Barwell 

(1860), 2 Giff. 410 ; Wilts & Berks Canal Navigation Co. 

V. Swindon Waterworks Co. (1874), 9 Ch. App. 453, n. 

901. Sale of public-house — As going con- 

cern.] — In an agreement by a tenant at will of 
a public-house for the sale of the possession, trade, 
& goodwill of the bouse at a fixed sum, & of the 
stock & furniture at a valuation, one of the temis 
being that possession should be taken, the money 
paid on a given day, time is of the essence of th(' 
contract ; & a purchaser, who was not in a 

condition to fulfil his part of the contract on that 
day, cannot compel a specific performance, though 
he was ready on the following day to have pro- 
ceeded to complete the purchase. Qu. : whether 
a ot. of equity will enforce the performance of a 
contract for the purchase of a subject-matter, of 
which the goodwill of a public-house, unconnected 
with any fixed interest in the premises, forms the 
principal part. — Coslake v. Till (1826), 1 Russ. 
376 ; 38 E. R. 146. 

Annotations : — Apld. Macbryde n. Wockes (1856), 22 Beav. 

533. Refd. Walker v, Jeffreys (1842), 1 Hare, 341 ; Gray 

V. Smith (1889), 43 Ch. D. 208. 

902. .] — Upon the sale of a 

public-house as a going concern, time is of the 
essence of the contract ; &, in the absence of 

express stipulation to the contrary, the license of 
the house must bo transferred under General 
Licensing Act, 1828 (c. 61), s. 11, 6c not under 
General Incensing Act, 1828 (c. 61 ), s. 14. Where, 
therefore, upon the day fixed for completion of a 
sale of a public-house as a going concern, the ven- 
dors were not in a position to procure a transfer 
of the license under General Licensing Act, 1828 
(c. 61), s. 11 ! — Held : the purchaser was entitled 
to repudiate the contract. — Day v. Luiike (1868), 
L. R. 6 Eq. 336 ; 37 L. J. Ch. 330 ; 32 J. P. 499 ; 
16 W. R. 717. 

Annotations : — FoUd. Claydon v. Green (1868), L. R. 3 C. P. 

611 ; Cowles v. Gale (1871), 7 Ch. App. 12. Refd. Weston 


896 1. .]-- Jones v. Morris 

(1910), 12 W. L. R. 651.~CAN. 

897 1. Surrounding circumstances.] 
— In determining whether time Is of 
the essence of tho contract In respect 
of a condition in a contract of sale 
of land, tho ct. will consider not only 
the express terms of the condition, but 
also tho Burroimdlng circumstances at 
tho time of entering upon it, Sc the 
object the purchaser had In view. If tho 
vendor was aware of it. — Sprigg v. 
English, Sooti’ish & Australian 
Chartered Bank (1886), 12 V. L. R. 
489.— AUS. 

897 ii. .] — Hill v. Rowe (1910), 

19 Man. L. R. 702.— CAN. 

897 iii. .] — Even if time is 


not expressly made of tho essence of a 
contract for the sale & purchase of land 
the circumstances may be such as to 
show that It was of tho essence. — 
Wilson v. Patterson, [1918] 1 

W. W. R. 999 ; 14 Alta. L. R. 162 ; 39 
D. L. R. 642.— CAN. 

©. Mature of contract — Government 
contract.] — Ewing v. Good & A.-G. 
(1839), 1 O. S. 65.— CAN. 

f. Speculatir>e purchase.]— 

SON V. Howison (1896), 4 B. C. R. p. 
411.— CAN. 

g. Nature of property — Sale of farm.] 
—Suit for tho epecllio performance 
of a contract for the sale of a farm : 
— Held : tho more fact that it was a 


farm that was being worked, that 
was th(‘ subject matter of tho agree- 
ment did not ri lake time of the essence 
of the contract.— Stockman v. Whitley 
(1912), 13 S. R. N. S. W. 203 ; 30 
N. S. W. W. N. 13. -A US. 

h. Sale of timber limits .] — Cross- 

field V. Gould (1883), 9 A. R. 218.— 

CAN. 

k. Sale of mineral claims.] 

— Where the contract Is for tho sale 
of property of a fluctuating value, 
such as mineral claims, although there 
is no stipulation that time shall be of 
tho essence of the contr6w?t, yet by the 
very nature of the property dealt with, 
It is clear that time shall be of the 
essence. — Morton & Symonds v. 
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(. J. Ch. 239 ; Tadcastor Tower 
[1897] 1 Ch. 705. Mentd. Sharpe 
3. B. D. 66. 

903. .] — ^Upon the sale of a 

public-house as a going concern time is of the 
essence of the contract. Where, therefore, upon 
the day for the completion of the contract the 
vendors were not in a position to transfer the license 
under General Licensing Act, 1828 (c. (51), s. 11, 
the purchaser was held entitled to repudiate the 
contract. The exors. of the late owner of a public- 
house renewed the license in the name of deceased 
owner : — Held : the license was absolutely void, 
& the exors. could not make a good title to the 
public-house. — Cowuss v. Gale (1871), 7 Ch. App. 
12 ; 41 L. J. Ch. 14 ; 25 L. T. 524 ; 20 W. R. 70, 
L.JJ. 

Amiotations .— ReM. Rutter r, Daniel (1882), 30 W. R. 801 ; 

Sharpe v. Wakeheld (1888), 21 Q. B. D. 66 ; Farnham 

Brewery Co. v. Hunt (1893), 68 L. T. 440 : Tadcastcr 

Tower Brewery Co. v. Wilson, [1897J 1 Ch. 705 ; Warren 

r. Moore (1897), 14 T. L. R. 138. 

904 . Building agreement.] — B aticlay v. 

Messenger, No. 925, post. 

905. .] — Jamshed Kiiodaram Irani v. 

Burjorji Dhunjibhai, No. 882, mile. 

906. Nature of property.] — R oberts v. Berry, 
No. 030, ante. 

907. .] — Tilley v. Thomas, No. 895, ante. 

908. Relief In discretion of court.] — R adcliffe 
V. Warrington, No. 884, ante. 

Exercise of option to purchase.] — See Landlord 
& Tenant, Vol. XXX., pp. 475, 470, Nos. 1377, 
1378. 

Effect of notice to complete.] — See Sub-soct. 10, 
A. (c), post. 


V. Savage (1879), 48 ] 
Brewery Co. v. Wilson, 
V. Wakefield (1888), 21 


(c) Notice Fixing Time. 

909. Time not originally of the essence — 
Reasonable time fixed by notice — Unreasonable 
delay by either party.] — Though time bo not of 
the essence of a contract, it may be made so by 
notice, where there has been great & improx)er 
delay on one side in completing. It may, how- 
ever, be waived by proceeding in the purchase after 
the expiration of the time fixed by the notice. — 
King v. Wilson (1843), 6 Beav. 124 ; 49 E. R. 
772. 

AnnotatUms : — Reid. Southcoinb v. Exeter (Bp.) (1847), 6 


Hare, 213 ; Darkin v. Thorold (1851), 2 Sim. N. S. 1 ; 

Manson v. Thacker (1878), 7 Ch. D. 620 ; Green v. Soviu 

(1879), 13 Ch. D. 589. 

910. .] — Where time is not 

made of the essence of the contract, & there is no 
unreasonable delay or neghgenco on the part of 
the vendor in answering the purchaser’s requisi- 
tions the purchaser is not at liberty to rescind the 
contract by a notice requiring completion in a 
limited time. — Wells v. Maxwell (1863), 33 
L. J. Ch. 44 ; 8 L. T. 713 ; 9 Jur. N. S. 1021 ; 11 
W. R. 842, L. JJ. 

Annotations: — Consd. Green v. Seviii (1879), 13 Ch. 1). 589. 

Retd. Oreenhlll v. Isle of Wight (Newport Junction) Ry. 

(1871), 23 L. T. 885 ; Re Young & Harston’s Contract 

(1885), 52 L. T. 571. 

911. .] — When time is not 

originally made of the essence of a contract for 
the sale of land one of the i>arties is not entitled 
afterwards by notice to make it of the essence, 
unless there has been some default or unreasonable 
delay by the other party. 

After a delay of two years on the part of a 
vendor, he gave notice to the purchaser to complete 
his contract within three weeks, k, that, if ho did 
not do so, the vendor would treat the contract as 
at an end : — Held : the time limited for completion 
was, under the circumstances, unreasonably short, 
& the notice therefore of no effect. — Green v. 
Sevin (1879), 13 Ch. D. 589 ; 49 L. J. Ch. 160 ; 
41 L. T. 724 ; 44 J. P. 282. 

Annotations : — Reid. Lee v. Soames (1888), 59 L. T. 366 ; 

Stickney v. Keeble, [1915] A. C. 386. Mentd. Phillips v. 

Howell, [1901] 2 Ch. 773. 

912. .] — Where in a contract 

for the sale of land the time fixed for completion 
is not made of the essence of the contract, but the 
vendor has been guilty of unnecessary delay, the 
purchaser may serve upon the vendor a notice 
limiting a time at the expiration of which ho will 
treat the contract as at an end, & in determining 
the reasonableness of the time so limited the ct. 
will consider not merely what remains to be done 
at the date of the notice, but all the circumstances 
of the case, including the previous delay of the 
vendor & the attitude of the purchaser in relation 
thereto. 

In June, 1911 , pltf., a farmer, agreed to purchase 
from defts. agricultural land for occupation as a 


NtCHom (1906), 12 B. C. R. 9 ; 3 

W. L. R. 161.— CAN. 

b Revlartialion Zcasc.] - -J am- 

shed Khodaram Irani v. Burjorii 
Dhunjibhai (1915), 32 T. L. R. 15G, 
P. C. — IND. 

ni. Whether Tpurchaser obtains propertu 
('ontracted for,] — lu considering whether 
time is the ossenco of the contract 
Where not expressly so made by the 
parties, the foot that the purchaser 
has got what he contracted for Is a 
ueterminiug factor. — Re Weston & 
Contract (1915), 11 Tas. 
rt. 74. — AUS. 


discretion of court 
r. Kay (1868), 15 

• • 1— In an action for 8pe( 

time is of 
agreement, if the pt 

contract, the ot. may 
discretion, grant 
niSoN — Gudney V, Gi 

(1890), 20 O. R. 500. — CAN. 

Dmnhiio ITV* contract of sal 

when time is of 
Wn contract & there 

canno?^^nI?^^®^ Piuxjhasor In deft 


J. — VOL. XL. 


n. Whether stipulation esHcniial .] — 
The time for tho final execution of a 
contract for tho salo of land is not 
ordinarily regarded as of the essonco of 
the contract, & may be varied by verbal 
agreement. — M'Phatt. r. Darby (1864), 
2 N. S. W.S. O. K. N. SS. 225.— AUS. 

o. .] — Time may bo of tho 

ossenco of a contract even without any 
express stipulation if it appear that 
such was the intention. — O ldfield e. 
Dickson (1889), 18 O. R. 188. — CAN, 

p. .] — In a contract for tho 

sale of land, timo is not of tho essence 
of tho contract imloss It is stipulated 
that it shall bo so. — Burke v. Drake 
(1876), 2 N. Z. Jur. N. S. 102.— N.Z. 

q. .1 — The equitable rule that 

timo was not deemed of the essonco 
of the contract miless made so by 
express stipulation or necessary impli- 
cation was now, by reason of J udicaturo 
Act, 1908, 88. 90 be 99, tho law not only 
in equitable actions but in common- 
law actions for damages. — Cobbett v. 
Sexton, [1920] N. Z. L. R. 223.— N.Z. 

r. Burden of proof — Where party 
se^ks to escape effect of provision .] — 
Stringer v. Oliver (1907), 7 Terr. 
L. R. 126 ; 6 W. L. R. 519.— CAN. 


PART IV. SECT. 2, SUB-SECT. 10.— 
A. (o). 

909 i. 2'inte not originally of the 
essence — Reasonable time fixed by notice 


— UnrcasonaJItlc delay by either party .] — 
Pearce v. Kelby (1919), 20 S. R. 
N. S. W. 88 ; 37 N. S. W. W. N. 115.— 

AUS. 

909 ii. .] — When one 

party to a contract, in which timo is 
not of tho essence, desires to put an 
end to the contract, in consequence of 
tho laches of tho other party thereto, 
tho proper mode of doing so is to give 
notice that unless completed within a 
oriod to bo fixed, tho contract will 
o considered at an end. — O’Keefe v, 
Taylor (1850), 2 Gr. 95. — CAN. 

909 iii. .] — Rousech 

V. Schindler (1903), 7 Terr. L. R. 92. — 
CAN. 

909 iv. — .]— If either 

party is not ready to complete at tho 
appointed time, a time may he fixed by 
a notice to tho other party, giving a 
reasonable time for completion & 
maidng time of tho essence on non- 
compliance with which tho party 
giving the notice may call the contract 
off. — G oodchild V. Bethel (1914), 30 

W. L. K. 280 ; 7 W. W. R. 832 ; 8 
Alta. L. R. 98 ; 19 D. L. R. 161.— CAN. 

909 V. — .] — Williams 

r. Black (1915), 31 W. L. R. 844 ; 23 
D. L. R. 287.— CAN. 

t. After judgment for part 

of purchase-money.] — A vendor who 
has recovered Judgment against tho 
purobasor for the balance of purchase - 
money, due on a contract for the sale 
I 
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sect. 10,^. (c) c£:(ri).] 

farm & paid a deposit on the purchase-money. 
The date fixed for completion was Oct. 11. At the 
date of the contract defts. had no legal title to the 
land, it being pari) of a larger estate which defts. 
had agreed to purchase as a speculation & which 
they resold in lots to twenty-three purchasers. 
Defts. delayed completion of pltf.’s contract in 
order to complete their title & to procure the 
simultaneous execution of the conveyances to the 
sub-purchasers. On Jan. 80, 1012, pltf., who had 
repeatedly pressed for completion, gave notice to 
defts., requiring them to complete in a fortnight, 
&, on their failure to complete within tlie time 
brought an action for th(‘ retmn of his deposit. 
At the date of the notice pltf.’s conveyance 
awaited the axiproval of certain intgees. on the 
estate <&; required execution by eight jiarties 
residing in various jiarts of England ; — Held : 
there had been unnecessary delay in completion 
for which defts. were responsible, A in the cir- 
cumstances the time hmited by the notice was 
Kufiicient.— Stickney v. Keebuo, [1915] A. (\ 
880 ; 84 L. J. Ch. 259 ; 112 L. T. 004, H. L. 
^innoiationfi : — Apld. Kl»o<laiaJn Irani v. BaiJoiji 

DUurijibliai (1U15), 32 T. B. K. IfiG. Refd. He Ba>I(‘y 6c 
rthoosmilh’B Contract (1U18;, 87 L. J. (li. (J26. 

913. .J — (1) In equity, the time 

appointed for tlu‘ completion of a contract is not, 
as at law, of the (‘ssence of the contract ; but it 
may bo made so by direct stii)ulation or necessary 
imjdication. 

(2) Though time be not originally an essential 
part of a contract, y(‘iy either party may, by 
notice, insist on its Ix'ing completed within a 
reasonable time.- — 1*aiikin v. Thoiioj.d (1852), 10 
Beav. 59 ; 22 L. J, Ch. 170 ; 10 Jur. 959 ; 51 
E. K. 098 ; affd„ see Jj. B. 5 Eq. at p. 543. L. JJ. 

: — As to (1) Folld. lloberta v. Berry (X852), 1C 
Boav. 31. Consd. Barclay v. MeeHcnRer (1 874), 43 L. J. Cb. 
449. Reid. I’atrlck v. Milner (1877), 2 O. P. B. 342. As 
to (2) Apld. >]ott V. iliecard (1866), 22 Beav. 307 ; MeMur- 
lay V. Spicer (1808), L. U. 6 Kq. 627. Refd. Wells v. 
Maxwell (No. 1) (1863), 32 Bcav. 408. 

914. Right of purchaser to give short 

notice — Where vendor without power to sell at 
time of contract.] — The rule that, where time is 
not made of the essence of a c'ontract for purchase 
of land, the purchaser cannot, in the absence of 
unreasonable delay on tlie pait of the vendor, 
arbitrarily fix a short day aft(T wluch he will not 
be bound ; held not to ai)ply to a case where at 
the date of tlie contract the vendor had not power 
to sell the estate. — L ee v. Soames (1888), 59 L. T. 
806 ; 86 W. K. 884. 

Annotation .‘—Reid. Bolton Partners v. Lambert (1889). 41 
Cb. 1). 295. 

915 . Time of the essence — Extension of time 
limited by notice.] — The agreement for sale of a 
public-house as a going concern fixed Dec. 31, 
1896, as the dale of completion. Shortly after the 
date of the agi’eemcnt the purchaser sold the 
benefit thereof to another person, who, after 
considerable delay, sold his interest therein to a 
third Iverson, & the original vendor had notice of 

of land in which time le not of the 
essoucc of the contract, Is not estoppcnl 
by such judgment, ftt)m afterwi^s 
inaldug time of the ossonoo by notice 
terminating the contract within a 
reaeonable time on non-payment of 
the balance duo. — O ibbonb v. Cozens 
(1898), 29 O. 11. 356.— CAN. 

a. Bight of purchastr to give 

short wo/ice.]— K arsond AS Kaiadas 
Ghia V. Chhotalal Motichand (1923), 

I. L. R. 48 Bom. 259.— IND. 

b, Notice by assignee of ven^ 


these transactions. In addition to this an action, 
of which the original vendor had notice, was 
subsequently commenced against the original 
purchaser by a fourth person for specific per- 
formance of an alleged agreement for the sale of 
the public-house to him by such purchaser, & was 
registered as a lis pendens^ which prevented the 
original purchaser from borrowing on the security 
of the public-house the money necessary to com- 
plete her purchase. Meanwhile negotiatioi^ be- 
tween the original vendor & purchaser continued 
after the date fixed for completion ; & when the 
title had been accepted & the draft conveyance 
approved, the original vendor on Feb. 13, 1897, 
gave notice to the original purchaser to complete 
in t(*n days, to which the latter replied that 
she had ah’eady commenced proceedings to get 
the hs pendens vacated, &, when this was accom- 
plished, would complete as soon as possible, & 
objected that a ten days’ notice was not reasonable 
under the circumstances. The original vendor, 
however, at the expiration of the ten days, notified 
to the original purchaser that tlie contract was at 
an end. Upon motion by the latter for an 
injunction to restrain the original vendor from 
dealing with the i)uhlic-house without regard to 
her rights under their agreement ; — Held : the 
notice was reasonable under the circumstances ; 
& the motion was dismissed. — S mith v. Batsfokd 
(1897), 76 L. T. 179. 

916 . What is reasonable notice — Judged at 
date of giving notice.] — When, after a contract for 
the sale of land has been entcTed into, a notice is 
given to make time of the essence of the contract, 
the question whether the notice is reasonable or 
not must be judged of as at the date when it is 
given. — CiiAWFOiiD v. TOOGOOD (1879), 13 Ch. D. 
153 ; 49 L. J. Ch. 108 ; 41 L. T. 549 ; 28 W. K. 
248. 

917 . Matters for consideration — What 

remains to be done at time of notice.] — Stickney v, 
Keeble, No. 912, ayite, 

918 ^ Previous delay of vendor — 

Attitude of purchaser.] — Stickney v, Jveeble, No. 
912, ante. 

{d) Waiver of Fixed Time, 

919 . What amounts to waiver — Delay of both 
parties.] — Where, by the terms of an auction the 
sale is to be completed by a certain day yet if 
neither party takes any step to quicken the other, 
till it becomes impossible to (‘xecute the agreement 
by the day fixed the time is waived & equity will 
interfere to prevent the purchaser taking advantage 
of it at law. — Jones v. Price (1797), 3 Anst. 724 ; 
145 E. R. 1083. 

920 . Continuing negotiations after fixed 

time.] — Vendor «Sc vendee proceeding in treaty 
beyond the tunc for completing the contract, the 
vendor, having brought an action, & withdrawn 
liis record, not ha^dng got in a judgment amount- 
ing to half the purchase-money, refused an 
injunction. Time, as of the essence of the contract, 
waived by a jirotracted treaty. — Wood v, Bernal 
0812), 19 Ves. 220 ; 34 E. B. 500, L. C. 

920 i. Continuing negotiations 

after fixed time.] — An agreoment of sale 
contained provision for forfeiture for 
non-performance by the purchaser of 
conditions, time being “ of the essence 
of the agreement,** or at the option of 
the vendor a right of resale. After the 
conditions had been broken, the vendor 
entered into negotiations with the pur- 
chaser to induce him to live up to his 
agreement, &; delayed for some months 
to rive notice of forfeiture requir^ : — 
Held : the vendor did not possess the 
right to cancel the agreement as against 


dor.] — WirKSON v. Peabson (1886), 3 
Man. L. R. 457.— CAN. 

0 . .] — If time is not of the 

essence of the contract, it can be made 
BO by notice. — M cAuley v . Dick 
(1905), 1 W. L. R. 381.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.— 
A. (d). 

919 i. What amoufUs to uxiiver — 
Delay of both partiee.] — Gordon r. 
Mahonv (1850), 13 X. Eq. R. 383.— 
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921. .] — Webb i?. Hughes, No. 893, 

an^. 

922. Conduct of purchaser.] — Time may 

be made of the essence of a contract, but though 
made so, yet the strict performance of the contract 
may be waived by conduct. — Hudson v, Bartram 
( 1818), 3 Madd. 440 ; 66 E. R. 666. 

Annotation : — Folld. Barclay v. Mossensrer (1874), 43 L. J. 

Ch. 449. 

923. Inducing vendor to Incur 

expenses.] — N okes v , Kilmorey (Lord), No. 1003, 
post, 

924. Purchaser in possession — Confessing 

judgment In ejectment.] — Agreement for sale of 
real property, with a stipulation that, if the residue 
of the purchase-money is not paid by a certain 
day, the agreement shall be void, & the vendors 
shall have power to resell. The money is not 
paid on the day, but the purchaser retains posses- 
sion, giving a warrant of attorney to confess 
judgment in ejectment. The stipiilation as to 
time in the agreement is waived. — Re Eastern 
Counties Railway Act, Ex p. Gardner (1841), 
4 Y. & C. Ex. 503 ; 10 L. J. Ex. Eq. 46 ; 100 B. R. 
1106, 

925. Extension of time by notice — Terms 

of notice not accepted — Conditionai waiver.] — ■ 

By an agreement dated Jan. 1, 1873 the Cloth- 
workers’ CO. agreed to grant a lease of a piece of 
land to M. & W. for eighty years from Dec. 15, 1872, 
M. & W. covenanting to erect a house of a ^ecifled 
value thereon within one year from Dec. 25, 1872 ; 
<fc in case of default in completing the buildings 
for two months from the expiration of the year the 
Clothworkers’ co. were entitled to put an end to 
the agreement & take possession of the premises. 

By an agreement dated July 15, 1873, M. & W. 
agreed to sell their interest under the agreement 
of Jan. 1, 1873, to pltfs. for £2,000 ; of which sum 
£1,000 was paid on the execution of the agreement, 
<to the remaining £1,000 was to be paid on July 31, 
1873, or at such deferred date as the parties might 
agree upon, & it was provided that pltfs. should 
accept the title of M. &: W., & that they should 
not require a formal assignment of the agreement, 
& that the purchasers should take upon themselves 
every liability under which M. & W. were ; & the 
agreement provided that if pltfs. should fail to 
pay the £1,000 on July 31, or at such deferred date 


as the parties might agree upon, all money paid 
previously to such default should be absolutely 
forfeited, & the agreement should become null & 
void. 

The £1,000 was not paid on July 31, nor was any 
deferred time for payment agreed on. On Aug iO, 
1873, at which time pltfs. were in poss(‘ssion of 
the ground, but had not commenced building, M. 
& W. gave i>ltfs. notice that unlt'ss the works w(Tt> 
commenced on the following Monday, the £1,000 
must be paid witliin one week from the following 
Tuesday which would bo Aug. 26. The works 
were not commenced, nor was the £1,000 i)aid ; 
& on Oct. 2, M. & W. gave pltfs. notice that in 
consequence of default having been made in tlH‘ 
payment of the £1,000, the agreement had Ixh'ouk' 
void ; & that they would proceed to deal with t h(* 
property as if the agreement had not becm entertsl 
into. On the same day pltfs. gave M. W. a 
counter notice requiiing them to perform the 
agreement, but without offering to pay the £1,000. 
On Oct. 17 the Clothworkers’ co. sent M. & \V. fi, 
notice, requiring them to proceed with tlie builil- 
ings, & on Oct. 20 M. &> W. assigniMl llu‘ bimcilii/ 
of the agreement to B., who, on Dt'C. 26 look 
possession of (ho ground, commenced building. 

On Jan. 8, 1874, pltfs. filed a bill offering to pn-y 
the £1,000, & interest, tVc praying for specific 
performance of the agreement of July 15, 1873, A 
that B. might be restrained from continuing in 
possession of the ground, & M. & W. from assign- 
ing their interast under thci agreement with the 
Clothworkers’ co., except to pltfs.: — Held: time 
was of the essence of the contract, & the notice of 
Aug. 16 was only a qualiQod & conditional waiver, 
the terms of whicli were not complied with, 
therefore the waiver did not take effect. 

Where time is of the essence of the contract, 
the mere extension of time is only a waiver to tlu' 
extent of substituting the extended timi^ for 
the original time. So not an utter di*8truction of 
the essential character of the time. — Barolay o. 
Messenger (1874), 43 L. J. Ch. 449 ; 30 L. T. 351 ; 
22 W. R. 522. 

926. — — Effect of — Whether destructive 

of essential character of time.] — Barclay v . 
Messenger, No. 925, ante. 

927. Form of waiver — Waiver by parol — 
Original contract In writing.] — The day for the 


the imrchaser. — C rawford v. Patter- 
son (1998), 7 W. L. R. 183; 1 Alta. 
L. H. 27.-— CAN. 

920 li. .] — Dyas V. Rooney 

(1890), 25 L. R. Ir. 312.— IR. 

9221 . Conduct of purchaser .] — - 

By a contract for the sale of land 
belonging to infants, it was a condition 
that, if In seventeen months the 
approval of the ct. of chancery had 
not been obtained to the sale then 
made, the contract should be at an 
end, thus rendering time of the essence 
of the contract. The sale was not 
completed by the time specified, & 
some months afterwards the purchaser 
acquiesced In the prooeedhigs then 
token to perfect the title : — Held : he 
had waived the condition. — M oDonaud 
V. Garrett (1859), 7 Gr. 606. — CAN. 

922 ii. .] — ^Where time is of 

the essence of the oontraot the con- 
dition may be waived by the purchaser 
by paying a portion of the money on 
the day named for completion Sc 
oonsentlng to wait for production of 
UUe.— FoicroHi *. 8Hmi.EY (1863), 
2 Man. L. R. 269.— CAN. 

9M!fl. .]— Where under 

tTO tenus of a written agreeraent for 
the sale ot land, time was made of the 
ossenro, ft the pHZehaBWfi were ready 
ft wliiHig to doee on the day llxliig for 


closing, but the vendors were unable 
to complete : — Held : the purchasers 
were not by certain later intervlows 
had by their solr. with the vendors* 
Holrs., or by certain acts of their own, 

S recluded from relying upon the cou- 
lUon as a defence to the vendors 
action for specific porformantic, such 
interviews & acts not amounting to a 
reoognition by the purchasers of the 
contract as still subsisting or to a 
communication to the vendors of a 
willingness on the jiart of the pur- 
chasers to complete, notwithstand- 
ing the lapse of time. — Danforth 
Heights, Ltd. v.MoDermid Brothers, 
ri923] 3 D. L. R. 757 ; 52 O. L. R. 
412.— CAN. 

d. Purchaser in possession 

— Acceptance of interest by vendor’s 
attorney after fudyment for eiectnient .] — - 
In a contract of sale, the vendor 
covenanted for quiet enjoyment imtil 
defauR in payment of the purchase 
money & It was also stipu- 

lated that time was to be considered 
the essence of the agreement, & unless 
the payments wore punctually made, 
the vendor was to bo at liberty to 
resell. On ejectment for non-payment 
of a half-year’s Interest : — Held : the 
receipt of the interest by the vendor’s 
attorney after actiofi, without costs. 


amomitcd to a walviT. — BarhicR v. 
Allen (1857), 6 C. P. 329.— CAN. 

926 i. Extension of time. 5// 

notice — Effect of — Whether destructive 
of essential charaxter of Where 

In an agreement for sale of land time 
is expressed to bo of the cssenro of a 
contract consent to an extension of 
the time, (‘ven to another definite date, 
prevents time from being any longer 
of the essence. — Todley v. HaDWkn, 
ri918] 2 W. W. K. 812 ; 1.3 Alta. L. R. 
447 ; 41 D. L. R. 190.— CAN. 

926 ii. ^ 

Dryden V. McCoy, [1921] N. Z. L. R. 
882.— N.Z. 

e. Itu indorsement under 

sexil on a 4 trc/nnent.]~MKUCi H v. Smith 
ft Kay (1867), 17 C. 1\ 416.— CAN. 

f. By vendor’s agmt.] - 

Timmins v. Smith (1010), If W. L. It. 
503 ; 3 Sask. L. K. 264.— CAN. 

g. Default after ex- 

tendtd time.] — Hin<« v. Laidlaw 
(Man.) (1012), 20 W. L. R. 479; 1 
W. W. II. 1008 ; 2 D. L. il. 460*— CAN. 

Renewed stipulation 

for time to he of essence for extended, 
period.] — Dobbin v. NiEBEnaALL 
1920), 48 O. L. R. 343 ; .56 D. L. K. 
510 ; 19 O. W. N. 180.— CAN. 

T 2 
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Sect. 2 . — Rights under particular conditions: Svh- 
sect.'iO,A.{d)<&:B.] 

completion of the purchase of an interest in land 
inserted in a written contract, cannot be waived 
by oral agreement & another day be substituted 
in its place. — Stowell v. Robinson (1837), 3 
Bing. N. C. 928 ; 3 Hodg. 197 ; 5 Scott, 190 ; 6 
L. J. C. P. 320 ; 132 E. R. 008. 

Annotations : — A] pld. Hickman r. Hayuos (1875), L. II. 10 
C. P. 608. RSfd. Horne v. Winfffield (1841), 3 Scott, N. R. 
.340 ; Emmet v. Dewhurst (1851), 3 Mac. & G. 587 ; 
1‘arkin v. Thorold (1851), 2 Sim. N. 8. 1 ; St. Leonard ' h, 
Shoreditch Vestry r. Hn^hes (1864), 17 C. B. N. S. 135 ; 
Howe V. Smith 0884), 27 Ch. D. 89 ; Morrell v. Studd & 
Millington (1913), 109 L. T. 628; Willlums r. Moss’ 
Empires, 11915] 3 K. B. 242 ; Morris v. Baron, [19181 A. C. 
1. Mentd. Coldham v. Showier (1846), 3 C. B. 312. 

B. ]*ay'tnent of Purchmc- Money. 

928. Payment on good title being made — 
Necessity for showing title — Effect of execution of 
bond by vendor.] — A purchaser, who lias paid a 
deposit under a prior engagement, taken posses- 
sion, contracts to pay the residue of the purchase- 
money on a day ceiiain, upon the vendor making 
a good title to the premise's ; or, otherwise, if 
such title shall not bo complete, upon the vendor’s 
executing a bond to comiilete the title, & to con- 
vey the estate as soon as same can be completed : — 
Held : the vendor is bound to show that he can 
make a good title, A the purchaser is not to rely 
merely on his bond. — Olakke v. Faux (1827), 3 
Russ. 320 ; 38 E. R. 590 ; suh nom. Clahke v. 
Vaux, 0 L. J. O. S. (/h. 17. 

929 . Purchaser let into possession — Objec- 

tion to title.] — On a contract for the sale of an 
estate, the vendor agreed, on or before July 1, 
1831, upon receiving the purchase-money, to 
execute conveyances ; <fc the purchaser agreed, on 


having a good title made out, to pay the purchase - 
money ; & it was further agreed, that, upon 

payment of the purchase-money, the purchaser 
should be let into possession. The purchaser, 
with the consent of the vendor, entered into 
possession, & afterwards objected to the title : — 
Held : he was ordered, on motion, either to give 
up i)ossession or pay the purchase -money into ct. — 
Tindal V. CoBHAM (1835), 2 My. &; K. 385 ; 4 
L. J. Oh. 98 ; 39 E. R. 991. 

Annotation : — ^Refd. Greenwood v. Turner, [1891] 2 Ch. 144. 

930. Payment Irrespective of conveyance.] — 
A deed executed by pltf. A deft., after reciting 
that a CO. liad been formed for the purpose of 
constructing a railway which would pass through 
pltf.’s estate, & that an application to Parliament 
for an Act of incorporation was then pending, 
contained a covenant by deft., that witliin six 
months from the time of the passing the pro- 
posed bill, A before the co. should enter upon, 
take, or use the estate, except for the purpose of 
s(‘tting out A ascertaining the land required, deft, 
should pay to pltf. the sum of £4,000 for the 
purchase of tlie estate as thereinafter described. 
There was also a covenant, that, on payment by 
d(‘ft. of the sum of £4,000 A interest, after th(} 
exj)iration of six months after the passing of 
the bill to the day of payment of the sum, pltf. 
should convey to deft, so much of the estate as 
should be recfulred for the construction of the 
railway. In an action on the covenant, for the 
non-payment of the i)urcha8e-mon(‘y, after six 
months from the passing of the bill ; — Held : 
the covenant to pay the purchase-money, A to 
convey the property, were independent covenants. 
— SiBTiioui* V. Brunel (1819), 3 Exch. 820 ; 13 
L. T. O. S. 122. 

AnnoUUion : — Re!d. Baggallay t’. Pettit (1859), 5 C. B. N. 8. 

637. 


k. .] — Guthkik r. Clark 

(1886), 3 Mau. L. II. 318.— CAN. 

J — Armstrong v. Eric- 

son (N. W. T.) (1905), 2 W. L. U. 185. 

—CAN. 

.]— SlMHON A 

RARLANK r. YoUNU, 11918] 56 8. C. K. 
388.— CAN. 

n. Jtcccipt of piirchase-moncu 

after defatili.] — Dkmorkst v. Helmk 
(1875), 22 Gr. 433.— CAN. 

o. .] — Hudson’s Bay Co. 

V. MacDonald (1887), 4 Man. L. 11. 
480.— CAN. 

p. .] — Forvar V. Sage, 

Exp. Wilkins (1902), 5 Terr. L. R. 255. 

—CAN. 

q. .]— Peterson v. It. 

(1889), 2 Exch. C. R. 67.— CAN. 

r. Parties trecUing contract as 

sabsislino after fixed twie.] — Althuugli, 
where the property iu a contract for the 
sale or oxchang’o of lands is of a spocu- 
lativo character, the proeuinption Ih 
that time ia of the essence of the agree- 
ment, such pi'csumption may, us when 
a time is expressly fixed, bo rebutted, 
by the parties treating the contract as 
hUH Bubslsttog after the time fixed for 
its completion. — R obinson r. Harris 
(1892), 21 8. C. 11. 390.— CAN. 

t. Request for extension of iivic 

vnanswered.] — Lebellb v. O'Connor 
(1908), 15 O. L. K. 519 ; 11 O. W. 11. 
95.-^AN. 

a. Delay hy vendor in tender 

of conveyance.] — Foster v. Anderson 
(1908), 16 O. L. R. 565 ; 11 O. W. R. 
1037.— CAN. 

b. Delay of either party where 

dbligations reciprocal.] — Norman v. 
McMubbaY (1913), 24 (). W. R. 532 ; 
4 O. W. N. 1256 ; 10 D. L. R. 757.— 

CAN. 

0. Form of waiver — Waiver hy parol.] 


— Con DELL V. Ligtitfoot (1907), 5 
W. L. R. 333.— CAN. 

d. Quit claim to vendor — Right of 
re-purchase hy fixed date — Extension for 
re-purehase on payment o1 sum on account 
by fixed date.] — Harris v . BirniUNK, 
[1921] 2 W. W. R. 259.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.- B. 

e. Payment on good title being nuide 
— Necessity for tender of conveyance.] 
— MoKindsey V. Johnston (1856), 
14 U. C. R. 209.— CAN. 

f. Whether cmiditions imdual or 

dependetU.] — McDonald v. Murray 
(1885), 11 A. R. 101.— CAN. 

g. .] — Arknburg V. Wag- 

np:r (1900), 33 N. 8. R. 396.— CAN. 

h. Title to be approved by pur- 

chaser's solicitor .] — Quail v. Beatiy 
(Alta.) (1913), 24 W. L. R. 242; 4 
W. W. R. 55 ; 9 D. L. R. 784.— CAN. 

aa. .] — In a suit for specific 

pei-formanoc of a conti-aot for the 
sale of a house, the entiiv contract 
being contained in letters which pro- 
vided that entiT was to be given to the 
purchaser by a fixed date, 8c that the 
title-deeds wore to bo sent to the pur- 
chaser’s solrs., & “ ou approval of the 
same the purchase-money to be paid 
prompt " : — Held : the oarrjdng out 
of the contract was In no way con- 
ditional upon the approval of the 
solrs., but that their approval was a 
condition prooedont to the prompt 
payment of the purchase-money with- 
out waiting for a conveyance, & that 
the title was to be investigated & 
approved in the ordinary way. — Cohen 
15. Sutherland (1890), I. L. R. 17 
Calo. 919.— IND. 

bb. .] — Todd v. Worthington 

(1915), 32 W. L. K. 366.— CAN. 

00. Whether deposii of pur- 

chase-money with trust company in 


escrow sufficient.] — Where an agree- 
ment called for uneoiiditional pay- 
ments against title, deposit of a pay- 
ment vith a trust eoinpany iu escrow 
until title was passed 6c conveyance 
executed is not a payment within the 
meaning of the agreement, & if the 
escrow holder misappropriates the 
money whih* the escrow Is sllil running 
the loss must fall ni)on the purchaser. 
— Hayes r. Pagifiu Great Eastern 
(1916), 34 W. L. R. 819 ; 10 W. W. R. 
831.— CAN. 

Conduct of purchaser in 
jmstu'ssion jjrevcnting vendor from 
acquiring title.] — Meeker v. Nicoi.a 
Valli:y Lumber (io. (B. C.) (1917), 55 
8. C. R. 494 ; 39 D. L. R. 497.— CAN. 

930 i. Payment irrespective of con- 
veyance.] — In a contract for the sale 
of land, payment of the balance 
of pui-chose-money, though usually 
dependent on completion by convey- 
ance Is not necessanly so. It depends 
upon the tomis of the contract. — 
GARSKE 15. llRQUIIART (1921), 21 S. 11. 
N. 8. W. 483 ; 38 N. 8. W. W. N. 141. 
— AUS. 

930 ii. .] — lluwALD v. Hallino 

(1927), 27 8. R. N. 8. W. 334.— AUS. 

030 ill. .] — SwoUd V. Tbdden 

(1901), 13 Mon. L. R. 572 ; 21 C. L. T. 
546. — CAN. 

930 iv. .] — ^Maybery v. Wil- 
liams (1910), 15 W. L. n. 553 ; 3 
Saak. L. R. 350.— CAN. 

930 V. .] — Murphy v. Thornt’on 

(1877), 3 N. Z. Jur. N. S. 46.— N.Z. 

930 vl. .] — On the failure or 

refusal of a purchaser to complete an 
executory contract for the purchase 
of land, the vendor is not entitled to 
sue for the purchase-money unless the 
contract is expressed in such a way as 
to give a right to recover the purchase- 
money as a debt, without regard to the 
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931. .] — A declaration in dssumpaii stated 

that pltf. agreed to sell, & deft, to buy, certain 
land, & that deft, agreed to pay the pui’chase- 
money on Jan. 1, 1845, & that pltf. agreed, upon 
payment of the purchase-money, to convey the 
land to deft. ; breach, non-payment of the pur- 
chase-money. There was also a coimt on an 
ac'count stated. Pleas, non assumpfnt, Stat. 
J limitations, & other pleas. Deft., by a written 
agreement “ agreed to pay the purchase-money, 
on Jan. 1, 184.5,” & pltf. agreed, upon payment of 
the purchase-money, to convey the land to deft. 
Pltf., in support of the account stated, put in 
evidence a document, dated Jan. 19, 1849, in these 
terms : — ” I hereby acknowledge the above 
account to be correct, the amount owing by me as 
cash, Jan. 12, 1849, being £1,053 Is. \d. Signed, 
JI. (>.” (deft.). The jury found a verdict for deft, 
on Stat. Limitations, & for pltf. on the account 
stated : — Held : the deft, became bound to pay 
the purchase-money on .Fan. 1, without a con- 
veyance, pltf. was entitled to recover upon the 
account stated.— Yates v. Gardiner (1851), 20 
L. .1. Ex. 327. 


932. & of making title,] — Where it 

appears by the terms of the contract, consisting 
of letters, deft, agreed to bu^ & the pltfs. to h(‘U 
the lease of a house pr(‘mises, the business to 
become deft.’s from a day named, & the purchase- 
money to be paid on a day named, pltfs. are en- 
titled, after the day named, to sue for tlu' purchase- 
money, though they have not then complet>ed th(‘ 
title or executed an assignment of the lease.-— 
Anderson v. Batoent (1850), 20 L. T. O. S. 2.37 • 
4 W. R. 265. 

933. Payment into bank — Assent of vendor - 
Bankruptcy of bankers — On whom loss falls.] — 

A landowner agreed to sell land to a railway co., 
& the CO., requiring immediate possession of it, 
offered to deposit the purchase-money in a ct^rlain 
bank in the joint names of the vendor tV: th(' 
chairman of the co., pending the investigation 
of the title. The vendor assented to tlu‘ deposit- 
being made, but in ii different bank, stijiulated 
also that he should be paid £5 per cc'nt. interest 
from the time possession was given. 44ie deposit 
was accordingly made, A poss(‘Ssion taken by the 
CO. Before the conveyance w^as comphdial the 


qncstioTi of convevanoo.- -Tattle r, 
(imsoN, [1925] N. Z. L. K. 602.— N.Z. 

o. Or of making good title .) — An 

agi-ecment for the sale of land pro- 
vided for tho payment of the purchase- 
nionoy by instalmenta, & that on pay- 
ment of the purchaBc -money by tlio 
vendees, tho vendor would convey by 
a good &, sufficient deed in fee simple, 
tree from encumbrances : — Held : tho 
vendees wore not entitled to call for a 
title until after payment by them of 
tho purchase -money. — Foot Car- 
ter V. Mason & Nicholles (1894), 3 
H. C. It. 377.— CAN. 

p. J*ai/7nent bg \mialmcnls — Trans- 

f(r vonditwiml on final pagnient — Con- 
(urnnt conditions.) — Where a contract 
for tho sale of land provides for 
payment of tho purchase-money by 
instalments, that the final payment 
hliall bo made %vithin a stated period, & 
that “ the vendor will upon payment of 
the full amount of the purchase-money 
sig-n a tmnsfer of the land to tho 
purchaser,” the execution of the trans- 
fer Is a condition precedent to or cou- 
cun'ent with the payment of tho final 
balance of the purchase -money. — 
Harry Davies & Co. HrY., I>ti). v. 
Fast (192:)), 47 A. L. T. 79 ; 31 

Argus L. K. 463 ; I192ri] V. L. U. 

681.— A US. 


01 - liight of purchaser to 

accehratc — A purchaser 

under an agieeinent of sale of land has 
no right to accelerate the due date of 
future instalments of tho purchase 
money, even though he tender interest, 
at the rate provided by the agreement, 
up to the date of the final payment. — 
Kutherpord V. Walker (1907), 8 
W. L. R. 52 ; 1 Alta. L. K. 122.— CAN. 

r. Application of acceleration 

clause — Right of purchaser to relief.) 
— Vyhere an agreement provided 
that, in the event of default, tho whole 
purchase-money should become due 
^ payable; &, deft, having made 
default as to the first deferred instal- 
ment, pltfs. sued for the whole balance 
« Interest : — Held : such an accelera- 
tion clause cannot be relieved against. 
—Houghton v . Nicoll (1912), 22 
JV. L. R. 59 ; 0 D. L. R. 108 ; 22 Man. 
L. R. 489 ; 2 W. W. R. 1020.— CAN. 

Waiter by subsequent 

^eptance.) — Weekes v, Schrader 
25 W. L. R. 34; 4 

W.W. R. 1115; 13 D.L. R. 70.— CAN. 


•• Reduction according to average 

of crop or demage by -Chapin v. 

DiK^^Sask.), U924J 2 W. W. R. 


b. Reservation of right to rescind on 


default of payment — Without notice — 
Right of purchaser to tender unthin 
reasonable time of default.) — Solomons 
V. Halix)R\n (1906), 7 S. R. N. S. W. 
32 ; 23 N. H. W. W. N. 211.— AUS. 

0 . — I — Time essence of conlract — 
Rescission within reasonable tune of 
di fault.) — Pkirson t. Canada Per- 
manent & Western Canada Mort- 
gage CORPN. (1905), 11 B. C. R. 139 ; 

1 W. L. n. 99.— CAN. 

d. Right of purchaser to 

relief.) — Steele v. McCarthy (1907), 
7 Terr. b. R. 351 ; 6 W. L. R. 396.— 
CAN. 

e. .]~Mij)geley V. 

Bacon (1911), 16 W. L. R. 496; 4 
Sask. L. R. 1 52. - CAN. 

f. .] — Woodward v. 

Kosowvn (1908), 7 W. L. B. 632. 
CAN. 

g. Waiver by accep'anre 

of overdue instalment.) — Chadwick r. 
Stuckey (1912), 21 W. L. R. 788 ; 

2 W. W. R. 671 ; 5 Alta. Ji. R. 514.— 

CAN. 

h. Sufficieney of notice — Notice 

according to agreement.) — March 
Brothers & WELiii v. Banton (191 1 ), 
20 W. L. R. 322 ; 45 S. C. R. 338 ; 

1 W. W. R. 544.— CAN. 

k. .] — A proviso in 

tho agreement of sale between pltf., 
purchaser, & deft., vendor, authorised 
deft, to cancel it after two months’ 
default by giving one month’s 
notice in w'ritlng. Deft, on Mar. 26 
gave pltf. notice allowing pltf. only 
thirty days to make payment : — Held : 
tho notice was not sufficient to efl(‘ct 
a cancellation of tho agreement. — Le 
Nkveu V. McQuaruik (1907), 21 Man. 
L. R. 399.— CAN. 

l. .] — Canadian 

F\irbanks Co. v. Johnston (1909), 
18 Man. L. R. 589 ; 10 W. L. R. 571. 

—CAN. 

m. .] — Whore a 

contract for tho sale of land provided 
for its cancellation on notice being sent 
to an address in Vancouver, & the 
vendor, >vith knowledge that tho 
purchaser was in England, sent tho 
notice to tho address in Vancouver in 
an envelope addressed in a woman’s 
handwriting & marked private, tho 
notice was held bad. — MiLiiS r. 
Marriott & Fellows & Boyd (1912), 

17 B. C. R. 171.— CAN. 

n. .] — Kum Jow V. 

Elliott, [19211 1 W. W. R. 785 ; 55 
D. L. R. 622.— CAN. 

aa. .] — O’Neill v . Grove 

(1906), 25 N. Z, L. R. 961 


bb. ~ — Waiver — Jig judgnient for 
imrehnsc -money.) — Waldon r. Ros- 
TREVOR Estate, Etd. ( 1 926), 38 (\ 1^. IL 
280.— AUS. 

ww. .j .V V(‘nd()r ob- 

tained judgment against a puieliaser 
for certain instalmmits of the nuiehasi'- 
money, less a sum alloued to the 
jiurchasor by way of set-otY. Tbc 
agreement for sale provided that the 
vendor might rescind in case of dr'faull , 
tc that all moneys tberetofoic paid 
should be forfeited ; A', aftm- t'\i‘cution 
under the judgmcml bad been returned 
unsatisfied, A afti*r default In pa>rnenl 
of further instalments, tho vendor gavi^ 
notleo of rescission '.—Held : he was 
entltlt'd to do tliJb, A lhat bis doing 
so did not ontltJo d(‘ft. to an order 
setting aside the judgment A for pay- 
ment to him of tlie amount allowi'd by 
way of H('t-otT.- J vi'Kson r. Scm'i’ 
(1901), 21 C. Ji. T. 227 ; I O. L. R. 
488.— CAN. 

dd. Rg extension of time for 

pr////ar/it.] - St’O'iT r. Milne (1998), 8 
W. h. R. 23 ; 13 B. C. R. 378. CAN. 

ee. lig rcsuniphon of 

possession by rnidor.) -’J’a'plkr i\ 
Genung (1911), 27 W. I.. R. 330 ; 9 
W. W. R. 191 ; 16 1). L. R. 581 ; 21 
Man. L. ll. 148.- -CAN. 

it. Right of jjureho'^cr to k- 

fiise to pay until mortgage apport tonal.] 
— Cushing i\ Knight (1912), 22 

W. b. R. 220 ; 46 S. ('. R. 5.i5 ; 6 
D. b. R. 820.- CAN. 

gg. .] — l^AGET T. Rennet I () 

(1907), 17 Man. b. Jt. 356.— CAN. 

hh. - --.] —Hole u. WiiJSON (191 1 ), 
16 W. b. R. 352 ; 5 Hask. b. R. 28. 

CAN. 

kk. Payment on survey of property. ) - 
In an agreement for the sale of lands, 
where it was stipulated, that when the 
land was suiweyod pltf. should giv<» 
deft, a bond for a deed, or a deed on 
being secured the pui chase-money : — 
Held : the survi'y was not a condition 
precedent wliich would prevent tho 
pltf. from recovering tho consideration 
money. — Morse v. Ueuston (1859), 4 
N. H. R. ((Joch.), 61.— CAN. 

II. When covenant to pay implied.) - 
Joseph v. Todd (1863), 23 U.C. R. 80. 

-CAN. 

mm. .] — Where a purchaser 

agrees to purchase land at a named price 
payable by instalments & providing 
for tho conveyance of tho land on 
completion of tho payment though 
there is no express covenant by the 
purchaser to pay the purchase -money, 
such a covenant may bo Implied. 
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Sect, 2. — lii^hte un^ particular condiiwne : 

bankers with whom the money stood became bkpt., 
& most of it was lost : — Held : the loss must be 
home by the vendor, the deposit having been made 
& accepted as payment, & not merely as security. 
— St. Paul v. Birmingham, Wolverhampton & 
Stour Valley Ry. Co. (1853), 11 Hare, 305; 1 
Eq. Rep. 274 ; 21 L. T. O. 8. 220 ; 17 Jur. 1176 ; 
1 W. R. 494 ; 68 E. R. 1291. 

934, Purchaser in possession — Order to pay 
money into court — Option ot retiring from posses- 
sion — Unless security of vendor Interfered with.] — 
Greenwood v. Turner, No. 945, post. 

C. Interest on Purchase- Money. 

(a) In General. 

935. Interest payable from certain day — 
Whether absolute condition — Delay by vendor.] — 

Where the conditions of sale provide that interest 
shall be paid from a certain day, if the purchase 
be not then completed, the purchaser cannot 
relieve himself from payment of interest, by alleging 
that the delay in completing the contract was 
caused by the vendor ; but it is otherwise where 
there is no express stipulation. — E sdait.e v. 
Stephenson (1822), 1 Sim. Si St. 122 ; 67 E. R. 
49. 

Annoiaiions Apld. Joiich r, IMudd (1827), I Riihs. 118; 
Portttiaii V. Mill (18311), 3 Jur. Sf)!?. N.F. De Visiue v. 
Do Vlsine (1819), 1 If. & Tw. 408. Reid. Catling: v, 
G. N. By. (18011), 21 L, T. 17. 


936. ^.] — If parties stipulate that 

interest shall be paid from a certain time, & the 
rents & profits shall belong to the other party 
from that time, that contract must be carried into 
effect, notwithstanding the delay that may arise 
in the completion of the contract. — Portman v. 
Mill (1839), 8 L. J. Ch. 101 ; 3 Jur. 366, L. O. 

937. Discharge of purchaser’s share of auction 
duty — Out of deposit — Payment by auctioneer — 
Whether interest chargeable.] — By conditions of 
sale, the purchase-money was to carry interest, a 
deposit of £20 per cent, was to be paid, & the 
auction duty was to be borne equally by the 
purchaser the vendor ; the purchaser paid only 
the amount of the deposit, & out of it the 

I auctioneer paid the whole of the auction duty :■ — 
Held : the portion of the deposit, applied in dis- 
charge of the purchaser’s moiety of the auction 
duty, was to be considered as an unpaid part of 
the purchase-money, & the vendor was entitled 
to interest on it. — Townshend v. Townshend 
(1826), 2 Russ. 303 ; 38 E. R. 350. 

938. Delay from unforeseen circumstances — 
Defect in vendor’s title — Presumption against 
ignorance of defect.] — Where a vendor agreed to 
sell an estate, Sa the title was to be made good on 
a day certain, on which day the remainder of the 
purchase-money was to be paid, but if any unfore- 
seen circumstance occurred to retard the comple- 
tion of the contract, interest was to be paid on 
the purchase-money ; the ct., in decreeing a 
specific performance of the agreement, gave 


HIEBBRT & DoERN r. (hllESBRKCHT 
(Man.), fllllllj 2 W. W. H. 24.— CAN. 

g. l^aynient hy labour iriihout time 
fired — UiqueHt for work to he done 
esMentiah ] — Brand v. Martin (1809), 
JO Gr. 660.— CAN. 

h. raymrnt ai time of sale — 
Strict j)erformancc of condition essential. ] 
— Macdonald v, 8t. John Oorpn. 
(1880), 20 N. B. n. J 14.— CAN. 

k. 31 od^ of payment — Construction 
of aurccmenl.}— Wolffe v. HroHl^s 
(1882), 1 O. 11. 322.— CAN. 

l. J^ayment “ as soon as ur arc 
ahh ” — Payment mi proof of ahility to 

J— Sylvester r. Murray (1895), 
20 U. K. 599.— CAN. 

m. Balance “ to he paid vhen 
jjossihlc ” — Payment due within reason- 
able fi/m;.]— W aterman v. Waterman, 
[19211 2 W. W. R. 924.— CAN. 

n. payment on resale of lots — 
Minimum number of lots to he sold each 
year.] — Diamond v. Western Realty 
Co. (Ont.) (1919). 58 ,S. C. R. 620 ; 47 
J). L. R. 333.— CAN. 

o. J^art paynwni by conveyance of 

other land — Option of pay meni in cash.] 
— Rowes v. Christie (1909), 11 

W. L. R. 505 ; affd.,12 W. L. R. 497.— 
CAN. 

p. Crop payment — Application of 
clause for acceleration on default .] — 
Wellington v. Seliq, [1920] l 
W. W. R. 224 ; 60 D. L. R. 253 ; 13 
Alta. L, R. 12.— CAN. 

q. Action by assignee of 

vendor .] — Central Canadian Secu- 
RmES, Ltd. v. Brown (1922), 62 
D. L. R. 682 ; 16 Saak. L. R. 97 ; 
[1022] 1 W. W. R. 277.— CAN. 

r. .] — Lemokb V. Nbw- 

LOVE, (Sask.), [1927] 2 1). L. R. 1049 ; 
[19271 S. O. R. 389.— CAN. 

t. Effect of failure of pur- 

chaser to deliver or account.] — -R. v. 
Curtis, [1920] l W. W, R. 1058 ; 52 
i). L. R. 427 ; 33 Can. Grim. Cae. 106 ; 
13 Sask. L. R. 207.— CAN. 

a. Extension of time for pay- 

ment on failure of crop .] — MoEwan 
V. Bumbtbad (1922), 66 D. L, R. 607 ; 
16 Sask. h. Ji. 403 ; [1922] 9 W, W. R. 
334.— CAN, 


I b. - — .1 — McMillan v. 

Okknter (AIU.), 11927] 3 D. L. It. 
240.— CAN. 

I c. Chattel mortgage as col- 

j lateral security — Whether mortgage con- 
tinues in face of proviso for determina- 
tion .] — Glass v. Bokvers (Sask.), 
(1923J4 D.L.R.48 ; [1923] 3 W. W. R. 
28.— CAN. 

d. Right of vendor to take share 

of crop before time for delivery.] — Under 
Crop Payments Act, 1920, a vendor has 
a rigrtit to take his share of the firaiii 
although the time for maldng delivery 
by the purchaser has not yet arrived ; 
but he cannot so take it at the expense 
of the purohaaor when the latter U not 
in dofault under the agreement. — 
Rackner V. Armstrong & Muirhead, 
[1924] 1 D. L. R. 629 ; [1924] 1 

W. W. R. 201 ; 18 Sask. L. R. 77.— 
CAN, 

-.] — Where under an 
agreement of sale of land the purchase 
price is payable by dellvorinfir to a 
certain elevator in the name of the 
vendor the crop or a specified portion 
of it grown on the land, the atfreement 
providing: that the crop shall be the per- 
sonal property of the vendor, the vendor 
has a legal interest in the crop before Its 
delivery at the elevator & may enter 
on the land & seize his proper quantity 
of the grain threshed & stored thereon. 
The right to seize extends only to the 
portion belonging to the vendor for 
that year under the agreement. — 
Rose v. Edmonds (Sask.), [1919] 3 
W. W. R. 47.— CAN. 

1. Right of vendor to crops 

grown on land by third party .] — The 
covenant on behalf of hlmfielf & his 
assigns by a purchaser of land under a 
crop -payment agreement to grow a 
crop & deliver a part thereof to the 
vendor is bindingr only on himself & his 
successors lu Interest under the 
covenant. Therefore, a crop grown by 
a strangrer to the oontraot, e.g., a lessee 
under an assignee ot the purchaser, is 
not afitected by Crop Payments Act, 
1920, & Is free from an, 
rights of the vendor. — Re Saskatche 
WAN Oo-opkrattvk Wheat Pro- 
ducers, Ltd., Re Sknoer & Houck 


(Rask.). [1927] 4 D. L. R. 1090 ; [19271 
3 W. W. R. 647.— CAN. 

aa. Forfeiture of purchase -money paid 
on default of payment of balance — 
Right of purchaser to relief .] — MooDlE 

r. Young (1908), 18 W. L. R. 310; 
1 Alta. L. R. 337.— CAN. 

bb. .] — Where an agree- 

ment for sale of land, of which time is 
of the essence, provides for payment 
of the purchase price in instalments, 
contains an aocoleratlon clause & 
permits the vendor to cancel the agree- 
ment upon any default, the ct. will 
relieve a cancelled jiurchaser from 
t ho forfeiture of the amounts paid 
under the ogreoruent. — Bteedman v. 
Drinkle (1915), 33 W. J.. R. 483.— 
CAN. 

00 . — Loss of right by 

delay.]- Baiuv-Fong v. Cooper (1911), 
27 W. L. R. 174 ; 5 W. W. R. 701 ; 

49 S. (]. R. 14.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.— 
C. (a). 

936 I. Inierest payable, from certain 
day — Whether absolute condition — Delay 
by vendor .] — Whore in the contract for 
the sale & purchase of land, the parties 
fix the time for payment of the pur- 
chase-money & the peilod from wnlch 
Interest thereon Is to bo computed, 
irrespective of the time fixed for com- 
pletion, interest must, in the absence 
of default or breach of contract or of 
actual misconduct In relation thereto 
on the part of the vendor, be paid 
from the period named, notrdthstand- 
ing the existence of difficulties as to 
title Justifying the purohoser in refusing 
to complete until they are removed. 
— Re Dingman & Hall's OoNmAcr 
(1890), 17 A. R. 398,— CAN. 

dd. Payment of purchase-money by in- 
stalments — Whether interest payable on 
whole balance or each instalment ,] — 
Whore an agreement of sale, in respect 
of which a “ cash " or down " pay- 
ment had been mode at the time of 
execution, provided for payment of the 
balance of the purchase price In instal- 
ments, & contained a covenant th$it the 
purchaser “shall pay . . . the said sum 
above mentioned, together with interest 
thereon ... on the days & times,’* 
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interest from the date of the decree, pltfs. taking 
the rents to that time ; it appearing to the satis- 
faction of the ct. that the delay which had occuri^d 
was occasioned by a defect in pltf.’s title, of wliich 
he could not be presumed ignorant, & such defect 
not being such circumstance as was contemplated 
by the conditions of sale. — Hoggart v, Scott 
(1830), as reported in Taml. 500 ; 9 L. J. O. S. Ch. 
54 ; 48 E. K. 199. 

939. Right to benefit of rise in funds — Purchase- 
money paid into court — With interest.] — Sutton 

V. Deere (1836), Donnelly, 113 ; 47 E. R. 262. 

940. Calculation of increased value of estate — 
Arising from dropping of lives.] — Townsend v. 
Ohampernowne, No. 879, ante. 

941. Payment of purchase-money by instal- 
ments — Whether compound interest payable — 
Claim by vendor for specific performance — Vendor 
not prepared to make good title.] — ^Agreement for 
the payment of the purchase-money of an estate 
by yearly instalments with interest, the four last 
of which are to be retained by the purcliaser, as 
an indemnity until a good title shall be made, does 
not entitle the vendor to compound interest in 
such instalments, upon a bill by him for specific 
performance of the agreement, it appearing that 
until such bill was filed he was not prepared to 
make a good title to the preTiiises in question. — 
Stratton v. Symon (1838), 2 Moo. P. C. O. 125 ; 
12 E. R. 951. 

942. Several covenant — Who may sue for 
interest.] — Covenant by one pltf., on a deed exe- 
cuted by one A. A. D. of the first part, pltf. of the 
second part, & defts. of the third part. The deed, 
after rc ‘citing that A. A. D. had agreed to purchase 
cei’tain land of pltf., which same land A. A. D. had 
agreed to sell to defts., stated that it was thereby 
covenanted by each party thereto, that A. A. D. 
should sell, & defts. should purchase, the said land 
at £7,335, £900 to be paid upon the execution of 
the deed, & £0,435 on Nov. 27, 1851. The deed 
then contained the following covenant, “ & the 
said R. W. & H. W., defts., for themselves, their 
heirs, etc., hereby covenant with the said W. T. K., 
pltf., his exors., etc., <fe as a separate covenant, 
with the said A. A. D. his exors., etc., that they 
the said R. W. & II. W. their heirs, etc., shall, on 
])erformance of the covenant & agreement herein- 
j^efore contained on the part of the said A. A. D. 
pay to the said W. T. K. his exors., etc., or to 
the said A. A. D. his exors., etc., in case the said 

W. T. K. his exors., etc., shall then have been 
]).aid liis or their purcliase-moncy, payable, etc., 
the sum of £6,435, being the remainder of the said 
purchase-money, on or before Nov. 27, 1851, A; 
further, that the said R. W. & II. W. their heii*s, 
etc., shall, in the meantime, & until the whole of 
the said sum of £6,435 shall bo paid off, pay to 
the said W. T. K. his exors., etc., interest on so 
much of the purchase-money as shall from time 
to time remain unpaid, at the rate of 5 per cent. 
per annum, from the date of these presents,” etc. : 
— Held : W. T. K., pltf., might properly sue 
alone for interest on the unpaid portion of the 
purchase-money, the covenant being several. — 
Keightley V. Watson (1849), 3 Exch. 716 ; 18 
D. J. Ex. 339 ; 154 E. R. 1034. 


943. Ascending scale o£ Interest — Payable In 
certain events — Whether purchaser may be re- 
lieved — In absence of fraud.] — A contract for sah) 
of land provided that the purchaser should pay 
interest on the purchase-money at 4 per cent., 
from the time of taking possession until July 1 , 
1858, the day appointed by the contract for th<‘ 
payment of the purchase-money, & after that day 
at 5 per cent. ; if the purchase-money should not 
be then paid, & after Jan. 1, 1859, at 8 per cent., 
with a proviso that this should not give the 
purchaser the right to delay the payment of the 
purchase-money on paying such higher rate of 
interest. The purchaser took possession of the 
land in 1857, but owing to circumstances, not 
caused by the misconduct or negligence of the 
vendor, the purchase was not completed until 
1865 : — Held : the stipulation for payment of a 
higher rate of interest was not in the nature of a 
penalty to secure the punctual payment of the 
purchase-money, against which the purchaser was 
entitled to be relieved, but a separate & distinct 
contract which he was bound to perform. — 
Herbert v. Salisbury & Yeovil Ry. Oo. (1866), 
D. R. 2 Eq. 221; 14 L. T. 507; 14 W. R. 
706. 

944. Recovery of Interest — After payment In 
error — Recovery under vendor & purchaser sum- 
mons.] — Re Young & IIarston’s Contract, No. 
957, post, 

945. Purchase-money unpaid — Option to pay 
or give up possession — Interest payable on giving 
up possession.] — Where a purcliaser of real estate 
fails to complete his contract by payment of the 
balance of his purchase-money by the stipulated 
day, but, being in possession on that day, retains 
possession thereaft<T without paying interest or 
rent, the ct. will not, on a motion by the vendor 
in an action for specific performance, order liim 
to pay the balance of purchase-money int/O ct. 
without giving him the option either of retiring 
from possession on a certain day or of paying the 
balance into ct. on that day, with int<‘rest from 
the day fixed by the contract for completion, even 
though the purchaser is in possession under the 
contract and has made no objection to the vendor’s 
title ; but that option will not be given if the 
purchaser has done any thing to prejudice the 
value of the property as a security for the balance . 

ClREENWOOD V. TURNER, [18911 2 Ch. 141; 60 

L. .1. Ch. 351 ; 64 I.. T. 261 ; 39 W. R. 315. 
Annotations : — Apld. -Kc Cossano & Mackay’s Cent ract ( 1 919), 

64 Sol. Jo. 259. Refd. Cook v. Andrews (1890), 60 L. J. 

Ch. 137. 

940 , .] — Where title has been 

accepted & the purchaser has gone into possession 
before completion & has failed to complete & the 
vendor has commenced proceedings for specific 
performance the vendor can obtain on motion an 
order directing the purchaser to lodge the balance 
of the purchase-money in ct. together with the 
interest under the contract from the date fixed 
for completion witliin four days or in default to 
deliver up possession to the vendor & in that 
event to lodge in ct. the interest duo under the 
contract . — Re Cassano & Mackay’s Contract 
( 1919), 64 Sol. Jo. 259. 


'—Held : as the words “ the said 
sipa. could not possibly refer to the 
whole purchase price, & as the total 
of the deferred payments was not 
mentioned, interest was only payable 
on each Instalments, as each fell due, & 
not on tho whole balanoe of tho pur- 
chase price. — Great West Lumber 
rSr Wilkins (1907), 7 W. L. K. 
; 1 Alta. L. R. 15.5.^AN. 


.] — D’Hart V. Mc- 

Dermaid (N. S.) (1910), 9 E. L. R. 
183.— CAN. 

n. Merest payable yearly on 

balance unpaid — Whether interest pay- 
able on instalments after 
— Kennedy v. Inman, [1920] .i 
W. W. R. 664 ; 61 D. L. R. 165 ; 15 

Alta. L. R. 196.— CAN. 


o. Crop payments agreement — 
liability on failure of crop to ^ual 
iterest payable — Deductions for inte rest 
efore repayment of capital .] — Pattison 
. Behr, [1920] 1 W. W. R. 417 ; 13 
ask. L. R. 137.— CAN. 

p. Where proviso for 

impound i'nteresl .] — RrNK f. MiUiCH, 
921] 1 W. W. R. 919; 14 8ask. 

1. R. 176.— CAN. 
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Sect. 2. — nights under particular condUicms : Siib~ 
sect. 10, C. (fl), (b) ^ (c).] 

In cases of compulsory purchase.] — See Com- 
Pui^soRY Purchaser op Land, Vol. XL, pji. 231, 
232, Nos. 1203-1215. 

(b) Delay through Default of Purchaser. 

947. Delay by purchaser — Subsequent delay by 
vendor when purchaser ready.] — purcliaser 
agreed, that if the completion of tlie purchase 
“ should be delayed on his part,” beyond June 27 
he would pay interest. The vendor & his trustee 
were willing to complete on that day, but the 
I^urchaser was not prepared ; but on Nov. 28, 
when the purchaser was ready, the vendor’s trustee 
would not join : — Held : the purchaser was liable 
to interest only from June 27 to Nov. 28. — Perry 

Smith (1842), Car. & M. 654. 

Annotations Refd. He Bayley-Wortijiutfton & Cohen ’« 

Contract, [1909] 1 Ch. 648. Mentd. British & Bcuinfftons 

V. North Western Cachar Tea Co., [1923] A. C. 48. 

948. What amounts to default — Inability to find 
purchase-money — At specified time.] — Re London 
C oRPN. & Tubbs’ Contract, No. 954, post. 

949. Unnecessary requisition.] — By a 

contract for purchase, interest was to be paid on 
the purchase-money from Dec. 26, 1852, if the 
purchase was not then completed. Certain objec- 
tions & requisitions were made witli regard to the 
title. The piu*chaser declining to complete until 
these were satisfactorily answered, the vendor 
filed a claim for specific performance on May 2, 
1853, & in tlie following month sent copies of 
certain deeds, upon receiving which the purchaser, 
in Nov. accepted the title. Tlie claim came on to 
be heard, when the ct., considering that these 
deeds were not essential t-o the title, decreed 
specific perforaiance, with costs, & interest to be 
paid by the purchaser from Dec. 26, 1852. — 
Litchfield v. Brown (1853), 23 L. J. Ch. 176. 

950. Untenable requisition.] — By the con- 

ditions of sale it was provided that if the purchase 
should not be completed at the time appointed, 
the purchaser sliould pay interest on the remainder 
of the purchase -money at the rate of 5 per cent. 
per annum from that time until the same should 
be paid, or the vendor might take the rents & 
discharge the outgoings. Provided always that 
if the delay in completion should arise from any 
cause other than the neglect or default of the 
purchaser, & if the purchaser should at his own risk 

expense deposit the remainder of the purchase- 
money at any bank upon a deposit account bearing 
interest & should give notice thereof to the vendor, 
the vendor should from the time of the notice 
only be entitled to such interest as should be 
actually produced by the amount so deposited. 
The day fixed for completion was Sept. 2, 1907. 
On Sept. 4, 1907, after the decision of Neville, J., 
the purchaser placed the balance of the purchase- 
money, £99,000, on deposit with a bank, & gave 
notice t/O the vendors. On Feb. 28, 1908, he took 
the money off the deposit account & paid it into 
ct. under an order made in lunacy proceedings. 
The purchase was not yet completed, & the 
vendors now claimed interest at 6 per cent, per 
annum on the balance of the purchase-money 
from the date fixed for completion up to Feb. 28, 


1908. The purchaser maintained that they were 
only entitled to the interest actually produced 
by the deposit account, & pleaded a settled 
account : — Held : (1) a decision by the ct. that a 
requisition is untenable is equivalent to a decision 
that the purchaser is in default in refusing to com- 
plete until the objection is removed ; that default 
involved breach of some duty owed to another ; 

(2) a person guilty of a breacli of duty is guilty of 
default, but in considering whether he is under 
that duty the ct. will be guided by the nature of 
the contract & all the circumstances of the case ; 

(3) there is no rule that conduct amounting to 
default must be conduct which is unreasonable ; 
the words “ doing what is reasonable under the 
circumstances” used by Bowen, L.J., in Re 
Young & Haraion’s Contract^ No. 957, ante^ mean 
the same thing as doing what a person ought to 
do having regard to Ids relations to others, ^ 
do not suggest any standard based on what a 
prudent man would do for his own protection ; 
the rule there suggested that a vendor of real 
estate is not guilty of default so long as he acts 
reasonably having regard to his relations towards 
other persons interested in the contract applies to 
purchasers as well as to vendors ; in the present 
case the delay had been caused by the conduct 
of the purchaser, who though acting reasonably 
for his own protection had committed a breach 
of duty towards the vtmdors in repudiating the 
contract although the title was good ; the 
settled .account under the circumstances was no 
defence to the claim for interest at 5 per cent. — 
Re Bayley- Worthington & Cohen’s Oontoaut, 
[1909] 1 Ch. 648 ; 78 L. J. Ch. 351 ; 100 1.. T. 650. 
Annotation : — As to (3) Refd. BritiBh & Beningtons r. North 

Western Cachar Tea Co., [1923] A. C. 48. 

951 . Breach of duty — Repudiation of con- 

tract— When good title made.]— Bayley- 
WORTHINGTON & CoHEN’S CONTRACT, No. 950, 
ante. 

962. Delay due to vendor.] — A purchaser can- 
not be compelled to pay interest for delay under a 
condition that “ the purchaser in default ” shall 
pay interest on the remainder of his purchase - 
money, where the delay has been occasioned by 
the default of the vendor. — Jones v. Gardiner, 
[1902] 1 Ch. 191 ; 71 L. J. VAi. 93 ; 86 L. T. 7 1 ; 
50 W. R. 265. 

953. Effect of honest belief of purchaser — In- 
validity of his own view.] — Re Bayiey-Worthing- 
ton & Cohen’s Contract, No. 950, ante. 

(c) Delay through Wilful Default of Vendor. 

954. Onus of proof on purchaser.] — On a 
sale of real estate by auction one of the conditions, 
after fixing June 24, 1892, for completion of the 
purchase, provided that, “ if from any cause what- 
ever, other than wilful default on the part of the 
vendors,” the purchase-money should not then be 
paid, it should bear interest at 5 per cent. Another 
condition purported to describe the statutory title 
under which the vendors, who were a corpn. & 
had been in possession for a long period, were 
selling. Upon subsequent investigation it appeared 
that, through having omitted to examine their 
alleged statutory title, the vendors had mis- 
described it in the condition, an important part 


PART IV. SECT. 2, SUB-SECT. 10.— 

C. (b). 

947 i. Delay by purchaser — Subse- 
Queni delay by vendor when purchaser 
read,v .] — A contract of sale provided 
that the pTirchaser should pay Interest 
upon the unpaid purchase-money, it 
“ from any cause whatever ” the pur- 
chase should not bo completed on a 


certain date. Purchaser did not com- 
I)lote on that date but when he after- 
wards tendered the conveyance for 
execution, one of the vendors was 
absent from the country & several 
months elapsed before his execution 
was obtain^ ; — Hdd : the purchaser 
must continue to pay interest imtil 
tlie conveyance was delivered, — S hil- 


ton V . Butt (1877), 3 V. L. Jl. (L.) 
323.— AUS. 

PART IV. SECT. 2, SUB-SECT. 10.— 
C. (0). 

q. What amounts to wilful default 
— Repudiation of contract — On refusal 
of purchaser to accept defective title .} — 
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of the property being held under an entirely 
different statutory title, & eventually the title 
to* the whole was not finally accepted by the pur- 
chaser until Sept. 29, but the purchaser did not 
in fact complete until some months afterwards, 
having been unable previously to find his purchase- 
money. He paid interest from Sept. 29, until 
completion, but contended that he was not liable 
for interest from June 24 to Sept. 29, on tlie ground 
that the delay in making a good title had arisen 
from the “ wilful default ” of the vendors in having 
omitted to verify their title by proper investiga- 
tion before making the positive statement in the 
conditions : — Held : (1 ) there had been no “ wilful 
default ” on the part of the vendors within the 
meaning of the condition ; but, even assuming 
there had been such “ wilful default,'* the non- 
completion on June 24 was really attributable to 
the purchaser’s voluntary delay in making requisi- 
tions & examining into the title, & to his inability 
to find his purchase-money, Sc he was therefore 
liable to interest from that date. 

(2) In order to exonerate the purchaser from 
liability to pay interest, he must prove some 
‘ ‘ wilful default ’ ’ on the part of the vendors which 
caused delay in the completion of the purchase. 
Proof by the purchaser that he could not prudently 
(’omplete the purchase by the day named owing 
to some difficulty arising on the investigation of 
the vendor’s title, is not of itself enough to 
exonerate the purchaser from payment of interest, 
for it is quite possible that the difficulty may not 
be owing to any wilful default on the part of the 
vendors (Lindley, L.J.). — lie liONDON (Jorpn. & 
Tubbs’ Contract, [1894] 2 Oh. 524 ; 03 L. J. Ch. 
580 ; 7 R. 265 ; sxih vom. Re Tubbs & IjONDon 
O oRPN.’s Contract, 70 li. T. 719 ; 10 T. L. R. 
481 ; 38 Sol. Jo. 470, C. A. 

Annotations : — As to (1) Consd. He Wilsons & Stevens 

Contract, [1894] 3 Ch. 546. Apld. Bennett v. Stone, 

11903] 1 Ch. 609. Consd. Re Bayley-Worthliigrton & 

Cohen’s Contract, [1909] 1 Ch. 648. Generally, Mentd. Re 

City Equitable Fire Insoe., [1925] 1 Ch. 407. 

955. What purchaser must prove — Wilful de- 
fault.] — Re London Corpn. & Tubbs* Contract, 
No. 954, ante. 

956 . Non-completion due to wilful de- 

fault.] — Rs London Corpn. & Tubbs* Contract, 
No. 954, ante. 

957. What amounts to wilful default — Going 
abroad — Immediately before day fixed for com- 
pletion.] — Conditions of sale provided that the 
purchase was to be completed by Sept 8., that 
“ if from any cause whatever other than wilful 
default on the part of the vendor ” completion 
of the purchase was delayed beyond that day the 
purchase -money was to bear interest from that day 
to the day of actual payment. The property was 
in mtge., & the draft conveyance was not returned 
approved by the mtgees. to the purchasers until 
Sept. 0. On Sept. 8, the engrossment was sent 
to the vendor’s solrs., but the vendor had gone 
abroad for his autumn holiday on Sept. 0, & the 
engrossment executed by him was not returned 
until Sept. 18. The mtgees. were also out of town, 
& the vendor’s solrs. declined to incur the expenses 
of a special messenger to procure execution by 
them. The purcliase was not completed untU 
Oct. 14. On summons by the purchasers under the 
Vendor & Purchaser Act, 1874 (c. 78), s. 9, for 


recovery of interest on the purchase -money paid 
by them under protest ; — Held : by his going 
abroad two days before the time known by him 
to have been fixed for completion of the x)urchase, 
there had been so far “ wilful default on the part 
of the vendor ” within the exception contained in 
the conditions of sale, that the purchasers were 
entitled to recover out of the interest paid by them 
a sum proportionate to the delay. Qu. : wh(»ther 
the ct. has jurisdiction upon summons under 
Vendor & Purchaser Act, 1874 (c. 78), s. 9, to 
order interest which has been erroneously paid by 
a purchaser to be repaid to liiin. — Re Young & 
Harston’s Contract (1885), 31 Ch. D. 168 ; 53 
L. T. 837 ; 34 W. R. 84, C. A. 

Annotations : — Coiud. Re Riley to Stroatflold (1886), 56 
L. T. 48. i^id. Re Hetlirifi: & Merton’a Contract, [1893] 
3 Ch. 269. Distd. Re bondon Corpn. & Tubb’a Contract, 
[1894] 2 Ch. 524. Apld. Re Wilson & Stevens Contract, 
11894] 3 Ch. 646 ; Re Woods & Lewis’ Contract, [18981 
2 Ch. 211. Consd. Bennett v. Stone, [1903] 1 Ch. 509 ; 
Re Bayley-Worthimrton & Cohen’s Contract, [1909] 1 Ch. 
648. Mentd. Asiatic Petroleum Co. v. Lennard’s Carry- 
ing Co., [1914] 1 K. B. 419 ; Inffram & Royle v. Services 
Maritlmes Du Tr6port, [1914] 1 K. B. 541 ; Metropolitan 
Water Board v. L. & N. E. Ry. (1924), 131 L. T. 123 ; Re 
City Equitable Fire Insoe., [1925] 1 Ch. 407. 

958. Conveyance not secured from mort- 

gagee — ^Mortgagee going abroad — Vendor relying 
on power of attorney.] — On Sept. 14, 1892, vendors 
contracted to sell a piece of freehold land subject/ 
to the condition, that “ if from any cause whatcvei* 
other than the wilful default of the vendors ” tlie 


purchase should not be completed by the day fixed 
for completion, the purchaser should pay interest 
on the purchase-money until completion. Th(‘ 
property was subject to a mtge. to two trustees, 
one of whom, P., a solr., had gone abroad before 
the date of the contract, having given to his partner 
a general power of attorney, authorising him to 
execute deeds & transfer any property held by P. 
as trustee or mtgee. The vendors knew that it 
would be difficult to communicate with P., but, 
relying on the sufficiency of the power of attorney, 
they fixed Nov. 10, 1892, for the completion of 
the purchase. The purchaser, however, declined 
to complete without a conveyance from P. himself, 
alleging that, notwithstanding Trustee Act, 1888 
(c. 59), s. 2, there was no person to whom the mtge. 
money could safely be paid. A conveyance from 
P. was ultimately obtained ; but, owing to the 
delay thus caused the purchase was not completed 
until Mar. 1, 1893, & the vendors claimed interest 
on the purchase -money from Nov. 10, 1892 : - 
Held: (1) the case was not within Trustee Act, 
1888 (c. 59), 8. 2, & the purchaser was justified in 
refusing to complete without a release from P. ; 
(2) the delay in completion was attributable to the 
wilful default of the vendors, & they were not 
entitled to any interest on the purchase-money. 

The vendors here knew all the facts, but they 
hoped that the power of attorney would enable 
them to remove the difficulty occasioned by 
the facts with which they were fully acquainted. 
This hope <fe the mistake they made are not 
enough to enable the ct. to hold that there was 
no wilful default on their part (Lindley, L..T.). 
— Re llETLiNQ & Merton’s Contract, [1893] 
3 Ch, 209 ; 02 L. J. (.^h. 783 ; 09 L. T. 200 ; 42 
W. R. 19 ; 9 T. L. R. 553 ; 37 Sol. Jo. 017 ; 2 R. 

:—A8 to (2) Distd. London Corpn. & Tubbs’ 

Contract, fl894] 2 Ch. 524. Apld. Re Wilsons & Stevens 


Hayes v. Elmsley (1893), 23 S. C. R 
623.— CAN. 

.J** 7 UnrecuKynable delay in proo 

of twZe.l— -Clare v. Lawrence (1916) 
34 W. L. R. 043.— CAN. 


t* Negligent assumption of 

length of tenancy of party in possession.] 


— Re Postmaster-General & Col- 
GAN’S CONIRACT, [1906] 1 I. R. 287, 
477.— IR. 

a. Taking out summons on 

date of agreement to remove cloud from 
title.] — Re Kissook & Taytxir’s Con- 
tract, [19161 1 I. R. 393.— IR. 


b. Where purchaser in possession.] 

— Vanzant V. Burke (1876), 38 

U. C. R. 104.— CAN. 

c. .1 — NiMPKisn Lake Loa- 

aiNG Co. V. Wood & English (B. C.), 
[1927] 3 D. L. 11. 926.— CAN. 
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Sect, 2. — Rights under partkuJar conditions : Suh- 
srct.lO, C, (c)&id),] 

Contract, [1894] 3 Ch. 540. FoUd. Re Strafford & Maples, 
[1896] 1 Cli. 235. Distd. Re Woods & Lewis’ Contract, 
[1898] C7 L. J. Ch. 475. Apld. Re Pelly ^ Jacob’s Con- 
tract (1899), 80 L. T. 45. Consd. lionnett v. Stone, [190,3] 
1 Ch. 609 ; Re Bay Icy -Worthington & Cohen’s Contract, 
[1909] 1 Cli. 648. 

959. Failure to examine statutory title — 

Consequent misdescription in particulars.] — Re 

London Coupn. & Tubbs’ Contract, No. 954, 
ante, 

960. Delay in procuring admissions to 

copyholds.] — (1) Delay in completing a sale 
occasioned by the vendors having omitted to 
take steps to procure certain admissions to copy- 
holds, held to arise from the wilful default of the 
vendors. 

(2) Damages to the purchaser by reason of such 
delay, held not recoverable as compensation 
under Vendor & Purchaser Act, 1874 (c. 78), s. 9. — 
Re WiTJ^ONs & Stevens’ Contract, [1894] 3 Ch. 
.546 ; 03 L. J. Ch. 863 ; 71 L. T. 388 ; 43 W. R. 
23 ; 88 Sol. Jo. 682 ; 8 R. 640. 

AnnotaHon : — As io (1) Betd. Bennett v. Stone, [1902] 1 Ch. 
226. 

961. Failure to obtain concurrence of 

necessary parties.] — Wliere a purchase cannot be 
completed by the appointed day through the 
failure of the vendor to obtain the concurrence of 
necessary parties he cannot claim interest from the 
pm'chaser under the usual condition requiring 
the purchaser to pay interest on the purchase- 
money “ if from any cause whatever other than 
the wilful default of the vendor ” the purchase is 
not completed by the appointed day the delay 
being attributable to the vendor’s “ wilful default ” 
(Kekp:wich, j .). — Re Strafford (Earl) & 
Maples, as reported in, [1896J 1 Ch. 235 ; 65 

L. J. Ch. 124 ; on appeal, [1896] 1 Ch. 240. 
Annoiatvon : — Refd. Rc Bayley -Worthington & Cohen’s 

Contract, [1909] 1 Ch. 648. 

962. Repudiation of contract — By resisting 

action for specific performance.] — An agreement 
for the sale of 36 acres of land, part of a larger 
amount belonging to the vendor, for the sum of 
£3,600, left the boundary of the land on one side, 
where there was no visible division between the 
land sold & the land retained, to be subsequently 
marked out by a fence ; & concluded with the 
words, “ subject to approval of conditions & form 
of agreement by purchaser’s solr.” The vendor 
was mistaken as to the acreage of his land, & the 
portion he had intended to sell measured out at 
42 acres, which amount ho required the purchaser 
to take at £100 an acre. In an action by the 
purchaser to enforce the original agreement which 
the vendor repudiated : — Held : by repudiating 
the contract the vendor had not been guilty of 
“ wilful default ” so as to disentitle him to interest 
payable under the contract until completion. 

Wilful default ” is obstruction in the com- 
pletion of the contract (K^kewich, J.), — North 
V, Percival, [1898] 2 Ch. 128 ; 67 L. J. Ch. 321 ; 
78 L. T. 615 ; 46 W. R. 552 ; 42 Sol. Jo. 431. 
Annotaiimie : — Consd. Re Ba;^ey- Worthington & Cohen’s 
Contract, [1909] 1 Ch. 648. Beid. Bennett v. Stone, [1902] 

1 Ch. 226. Mentd, Santa F6 Land Co. v. Forestai Land, 
Timber & Ryu. (1910), 26 T. L. B. 534 ; Hatzfeldt v. 
Alexander (1911), 105 L. T. 434 ; Rossdalo v. Denny, 
[1921] 1 Ch. 57 ; Cldllingworth v. Eeche (1923), 129 L. T. 
808. 

963. Obstruction In completion of con- 

tract.] — North v, Percival, No. 962, ante, 

964. Refusal to deliver abstract — Due to 

misinterpretation of conditions.] — On a sale of 
land by auction the particulars stated that “ those 
purchasers who wished to avoid unnecessary 
expense & io accept conveyances prepared by the 


vendors’ solrs. may have such conveyances free 
of expenses, except stamp duty,” but the con- 
ditions of sale did not provide that purchasers 
who a^eed to accept free conveyances should not 
bo entitled to the delivery of abstracts of title or 
to investigate the title to the lots purchased by 
them. They, however, contained tne usual pro- 
vision requiring the purchaser to pay interest on 
his unpaid purchase-money in case of non-com- 
pletion on the appointed day, if not caused by 
wilful neglect or default of the vendors. A pur- 
chaser of several lots agreed in his contract to 
take a free conveyance, but requested delivery 
of an abstract to enable him to investigate the 
title, before completion. The vendors, however, 
refused t-o deliver the abstract until completion, 
on the ground that the purchaser by agreeing to 
accept a free conveyance had waived Ms right to 
delivery of an abstract & to investigate the title. 
Upon a summons under Vendor & Purchaser Act, 
1874 (c. 78), taken out by the purchaser : — Held : 
the vendors were bound to deliver an abstract to 
the purchaser to enable him to investigate the title 
before completion, & their refusal to do tMs, though 
owing to misinterpretation of the conditions of 
sale, constituted wilful neglect or default on their 
part, so as to free the purchaser from liability to 
pay interest on his unpaid purchase-money from 
the day fixed for completion.— iic Pelly & 
Jacob’s Contract (1899), 80 L. T. 45. 

965. Honest mistake.] — An agreement 

dated Sept. 26, 1898, for the sale of land provided 
that, if from any cause whatever, other than 
wilful default on the part of ilie vendors, the com- 
pletion of the purchase should be delayed beyond 
Jan. 2, 1899, the purcliase-money should bear 
interest at 5 per cent, per annum. The title 
having been accepted, a dispute arose about the 
form of the conveyance, & the purchase was not 
completed on the day fixed. On June 12, 1899, 
the vendors threatened in effect that, if the pur- 
chaser did not witMn ten days assent to the form 
of conveyance wMch they proposed, they would 
cancel the contract & forfeit the deposit. On 
June 22, 1899, the purchaser commenced an action 
for specific performance of the contract. At th(‘ 
trial on Feb. 2, 1900, the judge held that the pur- 
chaser was in the right as to the form of the con- 
veyance, & gave judgment for specific performance, 
with costs up to the date of the judgment. The 
judgment directed that interest (if any) should be 
computed on the balance of the purchase-money 
from Jan. 2, 1899, & an account should be taken 
of the rents & profits of the land received by defts. 
since Jan. 2, 1899, <fe it was ordered that what 
should be coming on the account of rents <fc profits 
should be deducted from the amount of the pur- 
chase-money & interest when computed. On 
a motion by pltf. to vary the master’s certificate, 
the judge held that there had been no ” wilful 
default ” by the vendors, & that, even if there 
had been, the delay in completion was due, not to 
the default, but to the inability of the purchaser to 
find the money to complete the purchase, &; con- 
sequently that the purchaser must pay interest 
on the balance of the purchase-money from Jan. 2, 
1899, down to completion : — Held : either there 
had been no wilful default by the vendors, or, if 
there had been, the delay in completion was not 
due to the default, & the decision as to payment 
of interest was right. 

In Re London Corporation Tubbs' Contract, 
No. 954, ante, the Ct. of Appeal did not intend 
to depart from the general rule laid down in Re 
Young <&: Harston's Contract, No. 957, ante. Nor 
was it intended to lay down that every case of 
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honest mistake by a vendor is without that 
rule. So to hold would be inconsistent with Be 
Helling MerimCs Contract, No. 958, ante, — 
Bennett v. Stone, [1903] 1 Oh. 609 ; 72 L. J. Ch. 
240 ; 88 L. T. 36 ; 51 W. R. 338 ; 47 Sol. Jo. 278, 
0. A. 

Annotation : — Oontd. Re Bayley- Worthington & Cohen's 

Contract, [1909] 1 Ch. 648. 

966. Insisting on wrong form ol convey- 

ance.] — Bennett v. Stone, No. 966, ante, 

967. Delay not attributable to default of vendor 
— Ignorance of defect in title — No breach of duty 
on part of vendor.] — A clause in a contract for 
the sale of lands provided that, if from any cause 
whatever other than the default of the vendor,” 
the purchase should not be completed by the day 
fixed, the purchaser should pay interest imtil 
completion. Upon investigation of the title a 
defect in it was discovered by the vigilance of the 
purchaser’s advisers, which was not known to or 
suspected by the vendor when he entered into the 
contract, & the time occupied in remedying the 
defect delayed the completion of the purchase for 
nearly three months after the day fixed. The pur- 
chaser did not have, &; keep, his money ready at the 
proper time, making no interest of it : — Held : 
there being no want of reasonable care on the part 
of the vendor & no abstention from doing anything 
that ho ought to have done, the delay was not 
attributable to his “ default,” the purchaser 
must pay interest until completion. — Be Wood & 
Lewis’ Contract, [1898] 2 Ch. 211 ; 67 lu J. Ch. 
476 ; 78 L. T. 665 ; 46 W. R. 643 ; 14 T. L. 11, 
457 ; 42 Sol. Jo. 552, C. A. 

Annotatimia : — Distd. North v. Percival, [1898] 2 Ch. 128. 

Consd. Bennett r. Stone, [1903] 1 Ch. 509. 

968. Due to purchaser’s default.] — ^Ben- 

nett v. Stone, No. 965, ante, 

969. Repudiation of contract by purchaser — 
Action for specific performance rendered necessary.] 

— OxENDEN V, Falmouth (Lord) (1833), Sugden’s 
Vendors & Purchasers, 14th ed. pp. 637-8, 650. 
Annotations : — Befd. Do Visnio v. Do Vlsmo (1849), 1 H. & 

Tw. 408 ; Stocks v. Holdsworth (1854), 2 W. R. 450. 

970. Purchase-money set apart — Notice of 
appropriation given to vendor.] — Re Golds’ & 
Norton’s Contract, No. 997, post, 

971. .] — Where there is a condition 

that the purchaser shall pay interest from the day 
fixed for completion in case of delay from any 
cause ” except the wilful neglect or default of the 
vendor,” the purchaser cannot relieve himself 
from the liability to pay interest by setting apart 
the unpaid purchase-money & giving the vendor 
notice of such appropriation. — Re Riley to 
Streatpield (1886), 34 Ch. D. 386 ; 56 L. J. Ch. 
442 ; 56 L. T. 48 ; 35 W. R. 470. 

(d) Delay From Any Cause Whatever, 

972. Commencement of liability — On good title 
being shown.] — ^A contract of purchase contained 
a stipulation, that if by reason of any unforeseen 
or unavoidable obstacles, the conveyance could 
not be perfected for execution before the day fixed 
for the completion of the purchase, the purchaser 
should from that day pay interest at 6 per cent, on 
his purchase-money, & be entitled to the rents & 
profits of the premises ; the vendor did not show 
a good title till long after the specified day : — 
Held : he was not entitled to interest except from 
the time when h good title was first shown. — 
Monk v, Husktsson (1827), 4 Russ. 121, n. 

978. ,] — By the conditions of sale 

under a decree, it was provided, that the purchaser 
of each lot ^ould pay the remainder of his 
purchase-money into the bank, to the credit of 
the cause, on or before Dec. 26, 1846, & should 


then be entitled to the receipt of the rents from 
Dec. 25 ; but if the purchaser should fail in making 
such payment, then & in such case, & from whatever 
cause the delay might have arisen, ho should pay 
interest at the rate of 6 per cent, per annum, on tln‘ 
balance of his purchase-money, from that day until 
the payment thereof. It was also provided, that 
the vendor should, within three days from the con- 
firmation of the purchase, deliver an abstract & de- 
duce a good title to the lots sold. The order nisi was 
confirmed absolutely on Dec. 4, 1845, & no abstract 
was delivered to the purcliaser until Jan. 3, 1846, 
& the title was not completed imtil Aug. 1847. 
On Dec. 23, 1845, the purchaser deposited the 
balance of his purchase-money with his private 
bankers, at 2J per cent, per annum interest, & 
gave notice thereof to the vendors, & that the 
difference of interest between 5 per cent. & 2J per 
cent, from Dec. 7, 1846, must be at the loss of th(‘ 
vendors, so long as they delayed the delivery 
of the abstract. In Aug. 1847, the purchaser paid 
the balance of his purchase-money, with 5 per cent, 
interest, into ct., without prejudice to his right to 
compensation or allowance, by reason of the delay 
on the part of the vendors in completing the title 
to the purchased estate : — Held : the purchaser 
was entitled to compensation, & for that purpose 
a reference was ordered to the master to inquire 
ascertain from what time a good title was shown, 
the payment of interest by the purchaser to com- 
mence from that time, & not earlier. 

In cases like the present, the principle strictly 
carried out, is, to postpone the payment of th(‘ 
purchase-money till the time when a good title was 
shown, the vendor being entitled to the rents iiji 
to that time, & the purchaser paying interest* 
from that time ; such time to be ascertained by 
the master under the order of reference. — D e 
V iSME V, De Visme 0^49), 1 Mac. & G. 336 ; 1 
H. & Tw. 408 ; 19 L. J. Oh. 52 ; 14 L. T. O. S. 
169 ; 13 ,Tm’. 1037 ; 41 E. R. 1295, L. 0. 


Annotations * — Apld. Monro v. Taylor (1850), 8 Ha^, 51 
Folld. Robortbon v. Skelton (1850), 12 Bcav. 363. Confd. 
Rowley v. Adams (1850), 12 Beav. 476 ; Dyson v. Hornby 
(1851), 4 De G. & Sm. 481. Distd. Lewis v. South Wales 
Ry. (1852), 10 Hare, 113. Consd. Kherwin v. Shakespeare 
(1854), 5 De (i. M. & G. 517 ; Tewart v. Lawson (1856), 
3 Sm. & G. 307. N.F. Vickers v. Hand (1859), 26 Beav. 
630 . Consd. lie Riley to Streatfleld (1886), 34 Gh. D. 380. 
l^Id. Crosse v. Laurence, Crosse v. Keene (1851), 10 .lur. 
142 ; Wallis v. Sard (1852), 21 L. J. Ch. 717 ; Stocks v. 
Holdsworth (1854), 2 W. K. 450 ; Palmerston v. Turner 
(1864), 4 New Rep. 40: Herbert v. Salisbury & Yeovil 
Ry. (1866), L. R. 2 Eq. 221 ; Re London Corpn. & Tubbs 
Contract, [1894] 2 Ch. 524. 


974., .] — By conditions of sale, 

interest was payable from Nov. 1846, if, “ from any 
cause whatever,” the pm-chase should not be then 
completed. The vendors did not make out their 
title until Mar. 1849 :—Held : interest was pay- 
able only from the last-mentioned period. 
Robert"SON V. Skelton (1850), 12 Beav. ^63; 
19 L. J. Ch. 140 ; 15 L. T. O. S. 129 ; 5() L. R. 
1100 ; sub nom, Skelton v. Robertson, 14 Jur. 


323. 

*^ 975 . Delivery of abstract.] — Sherwin v. 

Shakspear, No. 674, ante, 

976. Inability of purchaser — Delay occasioned 
by state of title.]— (1) A purchaser under a decree 
cannot be permitted to pay his purchase-money 
into ct. without accepting the title, although all 
parties consent, & although the conditions provide 
that, if from any cause whatever the money should 
not be paid by a particular day, the purchaser 
making default shall pay interest from that day. 

(2) The above condition does not render the 
purchaser liable to pay interest whore he has given 
notice, as is the fact, that his money is l^ng 
unproductive, & the delay arises from the state 
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Scrt. 2. — Highfs under partimlar conditions : Sub- 
sect. 10, C. {d) <&: (<?).] 

of the title. — Denning v. Henderson (1847), 1 
De G. & Sm. 089 ; 17 L. J. Ch. 8 ; 10 L, T. O. S. 
302 ; 12 Jut. 89 ; 03 E. R. 1252. 

Anruytations : — As to (2) Apld. Jonos v. Gardlnor, [1002] 1 Gh. 

GJ^roZZ//, Reid, lie Riley to Streatfield (IHSti), 34 

C/ii. D. 380. 

977. — -- .] — On a sale under the decre(^ 

of the ct., in Oct. 1849, of a reversion in fee, subject 
to a term of ninety-nine yeai’s, determinable on the 
death^ of the survivor of two lives, at a small chief 
rent, it was provided by one of the conditions that 
the vendors should procure & confirm the master’s 
report, & obtain an order for the purchaser to pay 
his purchase-money into ct. on or before Dec. 25, 
1849, when the piuchaser was to pay his purchase- 
money, & be entitled to the receipt of the rents ; 
“ but if from any cause whatever the purchase- 
money shall not bo so paid in ” on or before that 
day, the purchaser should pay interest at the rate 
of 5 per cent, from that day to the time of payment. 
The vendors delivered their abstract of title in 
Sept. 1851, but did not make out a good title till 
March, 1852. On a motion then made, that the 
purchaser might pay his purchase-money into ct. 
with interest, according to the condition : — Held : 
the condition did not apply ; but as the purchaser 
had had the benefit of the wearing out of the lives, 
he must pay interest at the rate of 4 per cent. — 
Wallis v. Sarel (1852), 5 De il. & Sm. 429 ; 21 
L. J. Ch. 717 ; 19 L. T. O. 8. 152 ; 04 E. R. 1184. 
AnnotcUion : — Refd. Bannerman v, Clarke (I85G), 26 L. J. 

Ch. 77. 

978. No default on part of vendor.] — 

Sherwin V. Shakspear, No. 074, ante. 

979 . — _ Delivery of Imperfect 

abstract.] — -Where conditions of sale fix periods for 
the delivery of the abstract & the completion of 
the purchase, & provide that interest shall run, 
“ if, from any cause whatever,” the purchase should 
not be completed, the purchaser must pay interest 
from the time fixed, though the completion is 
delayed beyond the time specified, in consequence 
of the state of the title, if there be no fraud or wilful 
delay on the part of the vendor. 

By conditions of sale, the abstract was to be 
delivered before Feb. 18, the purchaser was to take 
the rents from Mar. 25, & the purchase was to be 
completed on June 24. If, from any cause what- 
ever, the completion should be delayed after that 
t/ime, the purchaser was to pay interest at 5 per 
cent. Imperfect abstracts were delivered, & a 
complete abstract was not delivered until June 17. 
Further delay having occurred in completing, the 
purchaser deposited the purchase-money at a 
bankers’, & gave notice, in Aug. that he would 
pay no interest : — Held : as there was no fraud or 
wilful delay on the part of the vendors, & as the 
delivery of an imperfect abstract arose simply 
from the state of the title, the purchaser must pay 
interest. — Vickers v. Hand (1859), 20 Beav. 630 : 
53 E. R. 1041. 

Annotations Refd. Palmerston v. Turner (1864), 33 Beav. 
524 ; Re Riley to Streatfleld (1886). 34 Ch. D. 386. 

980. .] — S. contracted to sell a 

moiety of an estate to G., the purchase to be com- 
pleted on June 24, 1854, & if, “ from any cause 
whatever,” the purchase should not be completed 
on that day, the purchaser to pay interest. Just 
before June 24, the other part owner set up a claim 
to the entirety, & refused to produce the deeds, 
G. ^plied at distant intervals to know when the 
vendor would complete, & never expressed a 
wish to rescind. In 1857, S. filed a bill for 
partition, & died in Mar. 1858, leaving a will 


made in 1850, by which he devised his estates to 
infants, two of whom were his heirs. In July, 
1861, S.’s exors. revived the partition suit, & in 
Jan. 1862, G. was made a party by amendment, 
pursuant to an arrangement made at his request 
in May, 1861. In July, 1 862, a decree for partition 
was obtained & the certificate made in July, 1863. 
G., who had in June, 1854, when the dispute arose 
with the co-owner, given notice that he would not 
pay interest, but had ever since employed the 
purchase-money in his trade, refusing to pay 
interest. S.’s exors., in 1864, filed a bill against him 
& the infant devisees for specific performance, & 
tlie M.R. decreed specific performance, & ordered 
G. to pay interest from June, 1854 : — Held : the 
circumstances were not such as to exempt the 
purchaser from payment of interest according to 
the contract. — ^Williams v. Glenton (1866), 1 
Oh. App. 200 ; 35 L. J. Ch. 284 ; 13 L. T. 727 ; 
12 Jur. N. S. 176 ; 14 W. R. 294, L. JJ. 

Annotations : — CoDSd. Re Rlloy to Streatfleld (1886), 34 

Ch. D. 386. Distd. Re Hetliinr & Merton 'h Contract, [1893] 

3 Oh. 269 ; Re London Gorpn. & Tubbs* Contract, [1894] 

2 Ch. 524. Consd. Re Woods & Lewis* Contract, [1898] 

2 Ch. 211. Reid. North v. Peroival, [1898] 2 Ch. 128 ; 

Day V. Singleton, [1899] 2 Ch. 320 ; Bennett v. Stone, 

[1903] 1 Ch. 509. 

981. Notice given that money lying un- 

productive.] — Denning v. Henderson, No. 976, 
ante. 

982. Notice that money deposited at bank.] 

— Re Golds’ &; Norton’s Contract, No. 997, 
post, 

983. Delay In delivering abstract.] — De 

VisME V. De Vismb, No. 973, ante. 

984. .] — Upon a sale under the ct. on 

Sopt. 14, there was a condition that the purchaser 
should confirm the report, & before Nov. 10, pay 
his purchase -money & interest from Sept. 29, 
be entitled to the rents from that time ; & ” iindei* 
no circumstances ” was he to be excused paying 
interest from that time. The purchaser was unable 
to obtain serve the order of confirmation until 
Nov. 29. The abstract was delivered on Doc. 0, 
& the requisitions finally answered on Jan. 17 : — 
Held : there was no such delay on the part of the 
vendor as to release the purchaser from payment 
of interest. — Rowley v. Adams (1850), 12 Beav. 
476 ; 50 E. R. 1143. 

985. .] — A purchase was to bo com- 

pleted on a given day when the purchaser was to 
have possession, & it was provided, ‘‘ that if, from 
any cause whatever,” the purchase-money should 
not be then paid, the purchaser should pay interest. 
A delay of six months occurred from the default 
of the vendor in not furnishing proper abstracts : — 
Held : the purchaser must pay interest, unless he 
gave up the rent, during that period. — (Jowpe v. 
Bakewell (1851), 13 Beav. 421 ; 51 E. R. 162. 

986. .] — Sherwin v. Shakspear, No. 

674, ante. 

987. Non-completion by day fixed.] — 

By the particulars & conditions of sale an estate 
was described as 1,015 acres of meadow, pasture, 
& arable land, & the purchaser was to pay part of 
the purchase-money on signing the agreement, & 
the remainder on completion of the purchase, ” on 
Oct. 1 1 , from which time the purchaser was to be 
entitled to the rents & profits ” ; but if, from any 
cause, the purchase should not be completed by 
Oct, 11, the purchaser should pay interest till the 
completion of the purchase ; the vendor was to 
deliver an abstract of title within fourteen days of 
the day of sale, & deduce a good title. The estate 
was sold by deft, to pltf. on July 9, & an abstract 
of title delivered on July 14. It then appeared 
that the estate was subject to two mtges. & that 
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the mtgees. had not received the usual six months’ 
notice of redemption ; that some of the mtgees. 
were dead ; that letters of administration de bonis 
non had to be taken out to one of them ; & that 
a deed of declaration of trust by parties bene- 
fically interested in the mtge, had to be produced 
& executed. These & other matters rendered it 
impossible for the vendor to convey by Oct. 11 ; 
& the purchase was ultimately completed in the 
following Apr. : — Held : deft, did deduce an 
abstract of title, & show a good title, according to 
the conditions. — S avory v, Underwood (1854), 
23 L. T. O. S. 141. 

988. Delay In proving payment of testa- 

tor’s debts.] — E. by will, appointed K. & T. trustees 
& exors. of her will, & she gave to them & the 
survivor £2,000, upon trust to invest it & pay the 
produce to her daughter for life, with remainder 
to her children ; & in default of children or 

descendants of a child who should attain a vested 
interest, in trust for R. She also gave her residuary 
real & personal estate, “ subject to the payment 
of her debts &; legacies,” to R. absolutely. R. 
died ; T. by a deed which recited that all debts 
& legacies had been paid, conveyed testatrix’s 
real estate to the devisees of R. Pltf. pur- 
chased the rectory of J. ; & on a resale the con- 
ditions provided “ that if from any cause what- 
ever the purchase -money was not paid at the time 
appointed interest should be payable.” It was 
objected, that there was no proof that the debts 
& legacies were paid, & it was found that the 
£2,000 had not been duly invested ; but after some 
delay & expense, the objection was removed. 
Upon the vendor claiming interest upon the pur- 
chase-money : — Held : the fact of proving the 
payment of the debts & legacies did not dispense 
with the conditions of sale ; but the vendor was 
entitled to interest upon the balance of the pur- 
chase-money. — Storry v. Wat.rh (1854), 18 Beav. 
559 ; 27 L. J. Oh. 388 ; 23 L. T. O. S. 35 ; 18 Jur. 
503 ; 2 W. R. 300 ; 52 E. R. 210. 

jinnoiations : — Mentd. Howard v. Chaffers, Howard v. 

Jlobiiison (1863), 2 Drew. & Sm. 236 ; Graham v. Drum- 
mond, [1896] 1 Ch. 908. 

989. No steps taken to investigate title.] — 

Stocks v. Holdsworth, No. 994, post 

990 . Payment prevented — Failure to get 

bills discounted.] — S tocks v, Holdsworth, No. 
994, post, 

991. Neither party in default — Delay in 

obtaining money out of court.] — One of the con- 
ditions at an attempted sale by auction under a 
decree provided that the purchase should be com- 
pleted on a day named, & that if from any cause 
whatever the purchase-money should not then be 
paid, interest should be paid from that date. The 
purchase was by private contract, subject to the 
conditions of sale, & also subject to the purchase 
being approved by the ct. The purchase-money 
was a fund in ct., & after a long delay the convey- 
ancing counsel approved of the title for the pur- 
chasers : — Held : neither party being to blame for 
the delay, the purchasers could not be relieved 
from their obligation to pay interest. — Re New- 
castle & Darlington Junction Ry. Co.’s Act, 
Re York, Newcastle & Berwick Ry. Co.’s Act, 
1847, Exp, Durham (Dean & Chapter), Tewart 
V, Lawson, Tewart v, Tewart (1856), 3 Sm. & 
G. 307 ; 2 Jur. N. S. 345 ; 65 E. R. 671 ; syb 
nom. Re York, Newcastle ^ Berwick Ry. Co.’s 


Act, Ex p, Durham (Dean & Chapter), Tewart 
V. Lawson, Tewart v, Tewart, 4 W. R. 419. 

992. Legal proceedings necessitated — 

Death of vendor.] — Conditions of sale provided 
that the purchase should be completed on a given 
day, & that ” if from any cause whatever the pur- 
chase should not be then completed,” the purchaser 
should pay interest from that time till the day of 
completion. The title was accepted, & the deeds 
prepared & tendered some days before the time 
fixed. Two days before that time th(i vendor died, 
having devised her estates to an infant, which 
rendered a suit necessary to obtain completion, & 
delay was occasioned. After the filing of the bill, 
the purchaser paid his money into ct., to the general 
credit of the cause : — Held : the death of th(* 
vendor was an event within the contemplation of 
the parties, & the purchaser was liable to pay 
interest ; the payment into ct. was not a payment 
to the purchaser ; & there benng no fault in either 
party, the decree must be without costs. — 
Bannerman V, Clarke (1856), 3 Drew. 032 ; 20 
L. .T. Ch. 77 ; 28 L. T. O. S. 96 ; 5 W. R. 37 ; 01 
E. R. 1045. 

Annotalion : — Mentd. Hale r. Bushill (1866), 35 Beav. 343. 

993. To m^ke good title — Ratifica- 

tion of vendor’s power of sale.] — By a contract 
for the sale of an estate, it was stipulated, “ that if, 
from any cause whatsoever, the pm’cliase should 
not be completed,” on a day named, the purchaser 
should pay interest on his purchase-money from 
that day until the completion. It became necesary 
to institute a suit to rectify the power under which 
the vendors sold, in order to make a good title, 
& a delay occurred in completing. There being no 
wilful default on the part of the vendor : — Held : 
the purchaser was bound to pay interest, & was 
entitled to the corresponding rents. — Palmerston 
(Lord) v. Turner (1864), 33 Beav. 524 ; 4 New 
Rep. 40 ; 33 L. J. Ch. 457 ; 10 L. T. 364 ; 10 
Jur. N. S. 577 ; 12 W. R. 816 ; 55 E. R. 472. 
Annotation : — Refd. Re Riley to Strcatflold (188G), 56 L. T. 


(e) Payment of Purchase- Money into Bank, 

994. Whether purchaser liable to interest — 
After giving notice of payment into bank.] — A 

purchaser agreed that, “ if from any cause what- 
ever ” the purchase should not be completed by a 
day named, interest should be payable. He spent 
a considerable part of the intervening time with- 
out taking any steps towards investigating the 
title, having been prevented from paying the 
urchase-money before the appointed day only 
y reason of his having been disappointed in pro- 
curing the discounting of some bills for that 
purpose ; on receiving a notice after the day from 
the vendor that he should be charged with interest, 
he paid the money into a banker’s <fe informed the 
vendor that it should he there until the completion 
of the purchase, having meanwhile raised some 
objections of little weight to the title, which were 
removed after a reasonable time ; — Held : under 
these circumstances the vendor was entitled to 
the stipulated interest. 

It appears that the purchaser would have paid 
the balance of the purchase-money on Jan. 7, 
but for the failure of his attempt to get some bills 
discounted. After that date the solr. for the pur- 
chaser searched for judgments & discovered that 
the vendor was a debtor to the Crown in respect 
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c. (6). 

994 i. Wheth&r purchaser liable to 
interest — After giving notice of payment 
into bank,Th-The vendee is ‘ ‘ 


from the duty of paying intorost by 
a tender of the pui’ohaso-money when 
it becomes due & a continued readi- 
ness to pay it since , or by depositing 
it in a bank, with notice to the vendor. 


subject to his order, to bo delivered to 
him on the execution & delivery of a 
deed. — Quinlan v, O’Connell (1911), 
16 W. L. R. 288 ; 4 Saak. L. R. 61. 

—CAN. 
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Sect, 2 . — Riffhts under particular conditions : Sub- 
sect, 10, C, (e), £>., E. <Sh F. (o).] 

of a judgment ; & that was released after forty- 
five days, which was not an unreasonable length 
of time. In this respect there is nothing improper 
in the conduct of the vendor unless he was bound to 
disclose judgments on his abstract ; but until 
the recent Act that was not necessary (Stuart, 
V.-C.). — Stocks v, Holdsworth (1854), 2 W. R. 
450. 

995. .] — Vickers v. Hand, No. 979, 

, .] — A purchaser contracted for 

the purchase of certain real estate at the price of 
£38,500, which was to carry interest at 5 per cent, 
until payment, & he was let into possession. 
Afterwards, difficulties having arisen in completing 
the purchase, he paid £38,000 into a bank to a 
separate account, & gave notice to the vendors 
that this sum was appropriated for the purposes of 
the purchase, & that he would refuse to pay 
interest under the contract. The vendors replied 
that they disputed the sufficiency of the notice, 
but did not point out that the sum paid in was 
deficient by £500. On discovering the deficiency, 
the purchaser paid in £500 with interest at 5 per 
cent. : — Held : the purchaser was not liable for 
interest subsequently to the time when ho paid 
£38,000 into the bank. — Kershaw v. Kershaw 
(1809), L. R. 9 Eq. 56 ; 21 L. T. 651 ; 18 W. R. 
477. 

Annotations : — Folld. He Goldn’ & Norton’s Contract (1885), 

52 L. T. 321. Distd. Re RUcy to Streatfleld (1886), 34 

Ch. D. 386. 

997. .] — Where the delay in the 

completion of a purchase by the stipulated day 
arises from the default of the vendor, & the pur- 
chaser then deposits his purchase-money in a 
bank to a separate account, & gives notice of the 
fact to the vendor, the purchaser is relieved, as 
from the receipt of such notice by the vendor, 
from payment of interest on his purchase-money, 
notwithstanding that he has been in possession 
or receipt of the rents under the contract, that 
the contract provides that he shall pay interest 
“ if from any cause whatever ” the purchase is 
not completed on the day named. The vendor 
is, however, entitled to the interest, if any, allowed 
by the bank on the deposit . — Re Golds’ & 
Norton’s Contract (1885), 52 L. T. 321 ; 33 

W. R. 333 ; 1 T. L. R. 204. 

Ar^^ion W.F. Re Riley to Streatfleld (1886), 34 Cli. D. 

998. Vendor entitled to bank interest.] — Re 

Monckton & Gilzean, No. 711, ante, 

999. .] — Re Golds’ & Norton’s Con- 

tract, No. 997, ante, 

1000. Although otherwise provided by con- 

ditions .] — Re Bayley- Worthington & Cohen’s 
Contract, No. 950, ante, 

D, Possession, 

1001. Meaning of ‘‘ possession.’’] — Pltf. agreed 

t o sell deft, an orchard, described as being in the 
“ occupation of L. P.” & that the purchaser 
should have “ possession ” on the day appointed 
for completion : — Held : “ possession ” did not 

mean “ personal occupation ” & a decree for 
specific performance was made against deft., 
although pltf. was unable, by reason of L. P.’s 


tenancy, to put him in actual occupation of the 
premises. — Lake v . Dean (1860), 28 Beav. 607 ; 
64 E. R. 499. 

Annotation : — Mentd. Carroll v. Keays, Keays v. Carroll 

(1873), 22 W. R. 243. 

1002. Payment of purchase-money condition 
precedent.] — The purchaser of an estate, sold as 
tithe free, cannot be compelled to take it subject 
to tithe on terms of compensation ; but an estate 
of 140 acres being sold under a decree, the parti- 
culars stating about 32 acres to be tithe free, & 
no evidence of exception having been produced 
on the reference of the title, the master was 
directed to certify the proper amount of compensa- 
tion. A purchaser under a decree for sale having 
accepted, on a report of an objection to the 
title, for which compensation was ordered, re- 
turned possession, must pay interest on the pur- 
chase-money, from the time at which he took, 
or at which a title was shown under which he 
might have safely taken, possession, & is entitled 
to an allowance for prior, not for subsequent, 
deterioration of the estate. 

With regard to possession, the purchaser was 
not to take possession till he had paid the pur- 
chase-money, & that condition of payment could 
not be performed unless prior to the time appointed 
for giving possession, the vendor could show a 
title under which the purchaser would be safe 
in taking possession & paying his purchase - 
money (Lord Eldon, C.). — Binks v, Rokeby 
(Lord) (1818), 2 Swan. 222 ; 36 E. R. 600, L. C. 
Annotations : — R^d. Bowyer v. Bright (1824), M'Cle. 479 ; 

Smith V, Toloher (1828), 4 Russ. 302.' 

1003. Possession essence of contract — Vacant 
possession.] — (1) In a suit by a vendor for specific 
performance against a purchaser, if the contract 
stipulated that the possession should be given 
at a specified day, it is competent for the pur- 
chaser to insist tliat both time & a vacant posses- 
sion are of the essence of his contract ; & the ct. 
will receive, as evidence that such was the pur- 
chaser’s object, statements made by the agent 
of the purchaser at the time of signing the contract. 

(2) Where a purchaser has consented to enlarge 
the time for completion, & where a vacant posses- 
sion was of the essence of the contract, it is com- 
Iietent for him to object to complete at the 
expiration of such enlarged time if the possession 
is not then vacant, & if he has done no act towards 
completion of the contract after he had notice 
that vacant j)ossession could not be given at the 
day. But where a purchaser had by his acts 
waived the time of completion in the firi^ instance, 
& had gone on for some time inducing the vendor 
to incur expenses to perfect his title, suddenly, 
upon the discovery that vacant possession could 
not be given according to stipulation, declined to 
comple^, the ct., although it dismissed a biU 
ffied against such a purchaser for a specific per- 
formance, dismissed it without costs. — Nokes v, 
Kilmorey (Lord) (1847), 1 De G. & Sm. 444 ; 
63 E. R. 1141. 

1004. Evidence — Statement made by pur- 

chaser’s agent — ^At time of signing contract.] — 

Nokes v, Kilmorey (Lord), No. 1003, ante, 

1005. ContempOTary parol ajn'eement 

— ^Vendor to remain In possession.] — ^WKere the 
vendor of a piece of land, of which he was himself 
in occupation, contracted to sell the land imder 


FAFTT IV. SECT. 2, SUB-SECT. 10.— D. 

d. What amounts to possession — 
Lettiam jnirchaser into receipt of rents 
(tprofUs .) — Pboplk’S Loan & Lkposit 
Co. V. Bacon (1879), 27 Gr. 294.— 

CAN. 


s, Delivery of key to ’build- 

ings,^ — The dellveiv to a pnrchaeer 
of a house of the key thereof is not 
of itself delivery of posseaalon ; it is 
but a symbolical deHvery, & may he 
evidence of noseession it given or 
received with that view. Merely 


obtafnte^r the keys of a bnttdtng in 
order to view the premises, so as to 
estimate alterations Intended to be 
made & to perform other acts to pre- 
serve the premises from deterioration 
is not such a taking poesesston under 
a contract for sale as will bind the 
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conditions of sale by one of which it was provided 
that the purchaser should be entitled “ to the 
possession or the receipt of the rents & profits ” 
of the land from a specified date : — Held : on the 
construction of the wiitten agreement, the vendor 
was bound to give possession to the purchaser 
on the date specified, & no effect could be given 
to the words referring in the alternative to the 
receipt of the rents & profits ; & evidence was 
not admissible to prove an alleged contemporary 
parol agreement by which the vendor was to 
retain possession of the land to a later date, 
paying the purchaser in the meantime, by way of 
rent, interest on his purchase-money. — ^A nker v, 
Frankun (1880), 43 L. T. 317 ; avb nom, Ankin 
V, Franklin, 44 J. P. 830. 

1006. “ Possession or receipt of rent & 

profits ** — Construction.] — A nker Franklin, 

No. 1005, ante. 

E, Receipt of Rents and Profits. 

1007. Right of purchaser — Paying interest till 
completion.] — By conditions of sale, the purchase- 
money was to be paid in May, & if not paid, from 
any cause whatever, interest was to be paid till 
the purchase was completed, the purchaser 
to be let into possession from the quarter day 
next preceding the day of payment. Payment 
was made in Dec. : — Held : the purchaser paying 
interest from May was entitled to the rents from 
Mar. 25. — Nicholson v. Nicholson (1835), 5 
L. J. Ch. 51. 

1008. .] — Portman V. Mill, No. 93C, 

ante. 

1009. Application of condition — Sale of property 
subject to leases — Purchaser Ignorant of existence 
of leases.] — ^An estate was put up for sale by a 
particular describing it as “ now or late in the 
several occupations of H. R. & others,” & by one 
of the conditions, it was provided, that on com- 
pletion, the purchaser should be “ let into the 
receipt of the rents & profits.” Some parts of 
the property were subject to leases for lives at 
a low rent : — Held : a purchaser, who entered 
into the contract without knowing of the exist- 
ence of such leases, could not be compelled to 
take the title without compensation. — Hughes 
V. Jones (1861), 3 De G. F. & J. 307 ; 31 L. J. 
Ch. 83 ; 5 L. T. 408 ; 8 Jur. N. S. 399 ; 10 W. R. 
139 ; 45 E. R. 897, L. JJ, 

Jnnotations : — Reid. Carroll v. Keays, Keays v. Carroll 

(1873), 22 W. R. 243 ; PhilUpa v. Miller (1875), 44 L. J. 

C. P. 265 ; Royal Bristol Permanent Bldg. Soc. v. Bomash 

(1887), 36 Ch. D. 390. 


receive the rents up to the day of actual com- 
pletion of the purchase : — Held : in the event of 
completion being delayed beyond the appointed 
day the vendor had the option of eitlier claiming 
interest & accounting to the purchaser for rents 
since the appointed day, or of keeping all sums 
in fact received by the vendor since that day from 
tenants ; but there being no words expressly 
relieving the purchaser from the obligation to 
discharge outgoings after the appointed day, & 
no ground for inserting anything by imiilication, 
the expense of complying with a sanitary notic.e 
under Public Health (London) Act, 1891 (c. 76), 
after the appointed day & after the title having 
been accepted, must be borne by the purchaser. — - 
Barsht V. Tago, [1900] 1 Oh. 231 ; 69 L. J. Ch. 
91 ; 81 L. T. 777 ; 48 W. R. 220 ; 16 T. L. B. 
100 ; 44 Sol. Jo. 133. 

Annotations .— Apld. Be Hiffhett & Bird’.«3 Contract, [19021 

2 Ch. 214. Refd. Be Waterhouse’a Contract (1900), 11 

Sol. Jo. 645. 

1011. Liability of purchaser for outgoings — 
Wrongful refusal to complete.] — By an agieement 
entered into with exors. for the purcliase of a 
leasehold public-house, & the goodwill & licences 
connected with it, the household furniture, stock- 
in-trade, & other effects upon the premises, were 
to be taken by the purchaser at a valuation, A 
possession was to be delivered up to him on 
Sept. 29, 1821 : the valuation was made, but, 
on Sept. 29, the pm'chaser, alleging that there* 
was a defect in the title to the leasehold, refused 
to perform his contract : the exors. filed a bill 
for specific performance, but in the meantime 
remained in possession of the house, A carried 
on the business: — Held: (1) though the exors. 
were entitled to a decree for specific performance, 
A though the pui’chaser had done wrong in refusing 
to perform the contract, he could not be made 
answerable for the trtide which had been carried 
on in the premises since Sept., 1821 ; (2) lie could 
not bo compelled to take that portion of the stock- 
in-trade on the premises at the time of the decree, 
which was not there at the date of the agi’eement, 
but had been substituted for such x^arts of the old 
stock as had been consumed in the usual course 
of the business ; (3) the purchaser ought to be 

charged with rent, taxes, & other outgoings, paid 
by the exors. since Sept. 1821, & with interest 
on the sums so paid by them ; (4) the purchaser 
was not entitled to any occupation-rent, or other 
allowance for the use of the house & furniture 
by the exors. during the period that elapsed after 
Sept. 29, 1821.— Dakin t;. Cope (1827), 2 Russ. 


F. Outgoings. 

(a) In General. 

Rights of parties on open contract.] — See Pari 
VI., Sect. 1, sub-sect. 5, post. 

1010. Date to which vendor has to bear out- 
goings — Date of good title being shown.] — Condi- 
tions of sale provided for completion of the pur- 
chaser on a oertain day, & for the apportionment 
of rents, rates, taxes, & outgoings up to that 
date, & also in the event of completion being 
delayed beyond such day for the purch^e-money 
bearing interest or, at the vendor’s option, he to 


170 ; 38 E. R. 299. 

Annotations: — As to (1) Distd. Golden Broad Cki.v. Hem - 
mlngs, [1922] 1 Ch. 162. Generally, Reid. Darln-y 
Whitaker (1857), 29 L. T. O. S. 351 ; Day v. Luhke (1868), 
L. R. 6 Eq. 336. Generally, Mentd. Bowser v. Colby 
(1841), 11 L. J. Ch. 132. 

1012. What are outgoings— Ground rent.]— 
Conditions of sale of leasehold property provided 
that the vendors should pay “ all outgoings 
up to the half-quarter day, when the purchase 
was to be completed : — Held : under term 
“ outgoings,” the above half-quarter’s rent was 
payable by the vendors.— LAWEs e. ^ibson 

(1865), L. R. 1 Eq. 135 ; 35 L. J. Ch. 148 ; 13 


purchaser & render him liable to pay 
interest on the purchase-money. — 
Pboplb’s Loan & Deposit Co. v. 
Bacon (1879), 27 Gr. 291.— CAN. 

FART IV. SECT. 2. SUBHBECT. 10.— B. 

10071, RifffU of purehemr — Paying 
interest tiU oompletum .] — Sutton v. 
Cart (1910), 16 S. R. N. S. W. 254. 
— AUS. 


PART IV. SECT. 2, SUB-SECT. 10.— 
F. (a). 

f. LkUnlity of purchaser for o\U- 
goings — Purchaser in possession %aUh 
rents dt profits — Conditum for payment 
of all rates tS: taxes tiU completion.]^ 
Barrowman V. Fader (1898), 31 

N. S. tt. (19 R. & G.) 20.— CAN. 

f , Covenmd by purtgtaser to pay 


— Bates assessed before hut not due until 
after agreement. v. Domt 
(1883), 4 O. K. 206.— CAN. 


h. Vendor to pay all outgoings 
“ now due — Liability of vendor for 
rates due but payable by instalments.] 
Munroe V. MoDonald (1915), 49 

N. S. R. 110.— CAN. 


k. Vendor to pay aU outgoings 
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Sect. 2. — Rights under particular conditions : Suh 
sect. 10, F. (a), (6) & (c); sub-sects. 11, 12, 13 
<fcl4.] 

L. T. 316 ; 29 J. P. 792 ; 11 Jur. N. S. 873 ; 1 
W. R. 25. 

1013. Land tax — Where part of estate pur- 
chased will be exempt.] — Where resp. had con 
tracted to purchase from applts. less than the 
640 acres which is the minimum quantity of land 
liable to land tax under Land Tax Act, 1877 : — 
— H eld ; applts. were not entitled on completion 
to charge resp. with the land tax thereon from the 
date of his possession, either as his proportionate 
part of the tax paid by themselves on their entire 
holding, or as an outgoing contracted to be paid 
for in respect of his purchase. — Country Estates 
Co. iL Graves, [1895] A. C. 113 ; 64 L. J. P. C. 
44 ; 72 L. T. 31 ; 11 R. 381, P. C. 

Paving & street Improvement expenses .]- 

See Sub-sect. 10, P. (6), post. 

Other Public Authority charges.] — See 

Sub-sect. 10, F. (c), post. 

(6) Paving and Street Improvement Expenses. 

1014. Constitute an “ outgoing.**! — Pltfs. 

bought of deft, three houses, & by tne contract 
of sale the latter agreed to discharge “ all rates, 
taxes, & outgoings ” up to the time of comple- 
tion. The purchase was completed, & afterwards 
payment was demanded from pltfs. of the ex- 
penses incurred under a local Act in improving 
the street in which the houses stood. The work 
had been done some time before the houses 
belonged to deft., & at the time of sale to pltfs. 
neither party was aware of the charge. Pltfs., 
having paid the sum demanded, sued to recover 
the same from deft. ; — Held : the charge for 
improving the street was an “ outgoing wliich 
deft, had bound himself to discharge, & pltfs. 
were entitled to recover it from him. 

Some taxes, such as the property tax, & some 
rates, such as the poor rate, are apportionable, 
(fe accordingly would be apportioned under the 
clause [in the contract for sale] : but the words, 

“ if necessary,” show that it extends to ” out- 
goings ” which need not & cannot be apportioned 
(Lord Coleridge, C.J.). — Midgley v. Coppock 
(1879), 4 Ex. D. 309; 48 L. J. Q. B. 674 ; 40 
L. T. 870 ; 43 J. P. 683 ; 28 W. R. 161, C. A. 
Annotaiion : — FoUd. Tubbs v. Wynne, [1897] 1 Q. B. 74. 

1015. .] — Stock v. Meakin, No. 1017, 

1016. Condition relieving vendor of liability on 
notices served after sale — Whether representation 
that no such notice served before sale.] — Be Ley- 
land & Taylor’s Contract, No. 677, ante. 

1017. Whether charge upon premises — Appor- 
tionment under Private Street Works Act, 1892 
(c. 67).] — ^Freehold property in an urban district 
abutting on a private street was sold by private 
contract, which provided {inter alia) that ” all 
rent, if any, & outgoings ” were, if necessary, to 
be apportioned. The vendor conveyed, as ” bene- 
ficial owner,” the land to the purchaser. At the 
date of the contract, works had been executed 
in the street by the urban authority under above 
Act. The demand for payment of the sum 
finally apportioned in respect of the premises was 
served after the completion of the contract : — 
Held : the charge under above Act took effect 
from the date of the completion of the works ; 
it was therefore an ” outgoing ” which the vendor 

doum to pauiifient of purcha8€’’ttumev — 
lAabilUy for rates due but pay ir^ inAal- 
ments.y^BTAjPART Bank v. Callan, 

(1910 1 I. R. 38.— IR. 


was bound by liis contract to discharge ; &, 

further, the charge was an incumbrance, claim, 
or demand ” suffered by the vendor within his 
implied covenant against incumbrances, not- 
withstanding the fact that the expenses were 
incurred without any default on his part, & the 
time for payment had not arrived before the con- 
veyance was executed. 

The charge for such works is an “ outgoing ” 
wliich the vendor is liable to discharge under the 
usual clause in a contract for sale for the pay- 
ment of ” outgoings ” by the vendor, & is also 
an incumbrance which the vendor is liable for 
under the covenant against incumbrances implied 
by a conveyance “ as beneficial owner.” — S tock 
v. Meakin, [1900] 1 Ch. 683 ; 69 L. J. Ch. 401 ; 
82 L. T. 248 ; 48 W. R. 420 ; 16 T. L. R. 284, 
C. A. 

Annotations: — Apld. Surteos v. Woodhousp, [1903] 1 K. 
.396; Be Allen & DriHcoll’H Contract, [1904] 2 Ch. 226. 
Distd. Be Farrer & Gilbert ’h Contract. [1914] 1 Ch. 125. 
Reid. Be Leyland & Taylor (1900), 69 L. J. Cli. 764 ; 
Be Waterhouse’s Contract (1900), 44 Sol. Jo. 645 ; Lumby 
V. Faupel (1903), 88 L. T. 562. 

1018. Liability as between vendor & purchaser.] 

— Midgley v. Coppock, No. 1014, ante. 

See Highways, Vol. XXVI., p. 539, Nos. 

2379 2380. 

1019. Time at which liability fixed — Completion 
of works .] — Be Waterhouse’s Contract (1900), 
44 Sol. Jo. 645. 

.] — See Highways, Vol. XXVI., pp. 

533, 536, 537, Nos. 2319-2322, 2359-2361. 

(c) Other Public Authority Bequiremenis. 

1020. Expenses incurred under dangerous struc- 
ture notice — Whether an outgoing.] — By condi- 
ions of sale of land within the metropolis the date 
fixed for completion was May 8, all outgoings 
up to that day being cleared by the vendor. 
Before May 8 a magistrate made an order to take 
down dangerous structures on the land. This 
order was not complied with, & after May 8 the 
county council took down the structures, & 
demanded & received from the purchaser the 
expenses of so doing : — Held : the liability having 
been incurred before May 8, the expenses were 
‘ outgoings,” witliin the meaning of the condi- 
-ions, which the purchaser was entitled to recover 
Tom the vendor. — T ubbs v. Wynne, [1897] 1 
Q. B. 74 ; 66 L. J. Q. B. 116. 

Annotations: — Distd. Be Allen & Driscoll’s Contract, [1904] 

2 Ch. 226. Reid. Barsht v. Ta^gr. [1900] 1 Ch. 231 ; Be 
Waterhouse’s Contract (1900), 44 Sol. Jo. 645 ; Be 
Highett & Bird’s (Contract, [1902] 2 Ch. 214. 

1021. From what date notice effective — 

Date ol order to pull down.] — T ubbs v. Wynne, 
No. 1020, ante. 

1022. Expenses of abating nuisance — Incurred 
after date of completion — Purchaser in default.] — 

Barsht v. Tagg, No. 1010, ante. 


Sub-sect. 11. — Conveyance. 

Costs Incidental to conveyance .] — See Part IX., 
Sect. 6, post. 


Sub-sect. 12. — Title Deeds. 

1023. Condition as to production of title deeds — 
Right to evidence as to possible dower.] — Real 
estate was sold, under a decree, by public auction, 

— Work done before contract — Byedaw 
authorising payment passed after.] — 
Be Qraydon k Hammill (1890), 20 
O. R. 199.— CAN. 


PART IV. SECT. 2, SUB-SECT. 10.— 
F. (b). 

1. Liability of vendor for frontage rate 
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one of the conditions being that the purchaser 
should not be entitled to require the production 
of any deed or document mentioned or referred 
to in the abstract not in the possession of the 
vendor. By the abstract A. appeared to have 
sold in 1824, & an assignment of an old term was 
then made in trust for the then purchaser, & to 
attend the inheritance. In 1829 the term was 
again assigned in trust for C., testator in the cause, 
& to attend the inheritance. The purchaser 
under the decree was held not to be entitled to 
evidence as to the dower or possible dower of the 
wife of A., but only to be satisfied as to the deeds 
relating to the term being in the vendor’s posses- 
sion or not. — Bass v. Welsted (1848), 10 L. T. 
O. S. 480 ; 12 Jur. 347. 

1024. Attested copies at purchaser’s ex- 

pense.] — Where, by the conditions of sale, it is 
agreed that the vendor shall retain the title-deeds, 
“ & that a covenant will be entered into for the 
production of such of them as are not enrolled, 
& for giving attested or other copies thereof to 
the respective purchasers at their expense,” a 
purchaser has not, on completion, a right to 
attested copies at the expense of the vendor. — 
Cotton v. Scudamore (1855), 1 K. 4&; J. 321 ; 69 
B. R. 481. 

1025. .] — One of the conditions of a 

sale by public auction stated that the purchaser 
should not require the production of any title 
deeds, etc., which wore not in the possession of 
the vendors, & all recitals of births, etc., or other 
facts contained in any deed dated thirty years 
since, should be deemed conclusive evidence 
t liereof ; & all attested copies of or extracts from 
deeds, etc., & all other evidence as to deaths, etc., 
which might be required by the purchaser for the 
purpose of examination with the abstract, should 
be respectively sought for & procured at the 
expense of the purchaser. A. became the pur- 
chaser of two lots. After the title had been 
approved, & a deed of conveyance prepared, a 
question arose as to whether or not the purchaser 
was entitled to attested copies of the title deeds 
at the expense of the vendors ; & thereupon the 
vendom, under the power contained in the fourth 
condition, annulled the sale. On bill filed for the 
specific performance of the contract, the ct. held 
that the purchaser was not entitled to attested 
copies of the title deeds at the expense of the 
vendors, &> dismissed the bill, with costs. — ^Abbott 
V. Darnell (1856), 2 Jur. N. S. 631 ; 4 W. R. 
314. 

1026. Purchasers of different lots.] — 

A condition of sale of real estate, sold under an 
order of the ct., provided that all attested copies 
of deeds “ whether required for the verification 
of the abstract or delivery to the purchaser, or 
for any other purpose, shall be procured at the 
expense of the purchaser ” ; — Held : the condi- 
tion was not sufficiently explicit to throw upon the 
purchaser of a smaller lot, the purchaser of a 
larger lot being entitled to the possession of the 
title deeds, the expenses of attested copies of the 
deeds handed over to the purchaser of the larger 
lot, but such expenses must be borne by the estate. 
—Peterson v. Elwbs (1858), 31 L. T. O. S. 341 ; 
6 W, R. 611. 

Production for proof & Investigation of title.]— 
oce Part V., Sect. 6, sub-sect. 6, post. 

Custody of title deeds.]— Part X.. Sect. 2. 
post 

PART IV. SECT. 2, SUB-SECT. 14. 

tached—TFhetAer vendor bound to retain 

J. — VOL. XL. 


Sub-sect. 13. — Covenants for Title. 

1027. Sale by trustees — Statutory covenant 
against Incumbrances — Covenant for title by tenant 
for life — Right of purchaser to require.] — Trus- 
tees, in whom lands were vested upon trust for 
one for life, & with power to sell on his request, 
sold the same under a condition that the vendoi‘s, 
being trustees, were to be req^uired to give only 
the statutory covenant against incumbrances 
implied by reason of their being expressed to con- 
vey as trustees : — Held : the purchasers were 
entitled to require that the equitable tenant for 
life should enter into the usual covenants for 
title . — Re Sawyer & Baring’s Contract (1884), 
53 L. J. Ch. 1104 ; 51 L. T. 356 ; 33 W. R. 20. 


Sub-sect. 14. — Leases and Easements. 

1028. Sale subject to easements — Right of way 
as between adjoining tenants — Vendor subject to 
no liability as to right of way.] — There being two 
tenants of adjoining houses held under the same 
landlord, the tenant of one of the houses acquired 
a right of way to his vaults through the adjoining 
vaults. The landlord sold both properties at 
one sale, with a condition that they were to be 
subject to & with the benefit, as the case might 
be, of all subsisting rights or easements of way 
or passage so far as any lot might be affected 
thereby : — Held : vendor being subject to no 
liability as to right of way, the purchaser of one 
tenement could not enforce a right of way as 
against the other. — Daniel v. Anderson (1862), 
31 L. J. Ch. 610 ; 7 L. T. 183 ; 8 Jur. N. S. 328 ; 
10 W. R. 366. 

Annotations Refd. Wheaton v. Maple, [1893] 3 Ch. 48 ; 

Kllgour V. Gaddes, [1904] 1 K. B. 457 ; Schwann v. 

Cotton, [1916] 2 Ch. 120. 

1029. Use of water pipe by licence of com- 

mon owner.] — A. & B. were tenants of adjoining 
premises, under the same landlord. A. had a 
well upon his premises, from which B.’s premises 
were supplied with water by means of a pipe. 
Both premises, with others, were put up for sale 
by auction, in lots, one of the conditions being that 
each lot was subject to all rights of way & water 
& other easements, if any, subsisting thereon. 

A. & B. both purchased the lots of which they had 
been tenants. The vendor insisted that A. had 
purchased subject to B.’s right of water. A. filed 
a bill for specific performance of the contract, 
without any liability to such easement ; — Held : 

B. liad no easement or right of water, but merely 
a licence from his landlord during his tenancy ; 
& A. was entitled to the relief asked. — Russell 
V, Harford (1866), L. R. 2 Eq. 507 ; 15 L. T. 
171 ; 14 W. R. 982. 

1030. Undisclosed right of way known to 

vendor.] — Trustees put up for sale by auction two 
adjoining freehold properties. Lot 2 was a hotel 
standing in its own pounds & approached from the 
mfl.iTi road by a carriage drive. Lot 3 was a houso 
the only access to which from the road was^ by a 
carriage sweep opening into the carriage drive of 
lot 2. Both properties were leased, & the lease 
of lot 2 reserved to the lessors a right of way over 
the carriage drive to get access to lot 3. By an 
error the particulars of sale of both lots 2 & 3 
made no mention of the right of way. but on the 
sale plan, which formed no part of the contract, 
it was apparent that the only access to lot 3 was 

mill on the land. & storing: or booming: 
the log 3 for his mill in the water 
adjoining: : — Held : thltf* did not bind 
the vendor to retain the water in Its 


water for benefit of pwrcAoscr.] — Deft, 
afireed to purchase a piece of land, 
** with a water privllefi:e attached, 
for the avowed purpose of erecting: a 
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Sect, 2 . — Rights under particular conditions: Stfh- 
^ secU. 14, 15 160 

over the carriage drive. By the conditions of sale 
the properties were sold subject to all rights of 
way & other easements “ whether or not the same 
shall be mentioned . . . in or npon the particulars 
... or the sale plan, if any, . . . but if there 
shall be found to be any such . . . easement 
. . . not disclosed or partially or inaccurately 
disclosed in the particulars ... or the sale plan, 
if any, such non-disclosure or partial or inaccurate 
disclosure shall be deemed to be an omission or 
error within the meaning of clause 15.** By 
condition 16, “If any error, misstatement or 
omission shall be discovered in the particulars or 
sale plan, if any . . . the same shall not annul 
the sale, nor shall any abatement or compensation 
be allowed or paid by the vendor or purchaser.** 
The lease of lot 2 was produced to G., the purchaser, 
before the auction & was perused by his solr. 
G. was almost blind ; but the particulars were 
read to him, & he bought lot 2 with the intention 
of building over the carriage drive. The abstract 
included the lease of lot 2, with a plan showing 
the carriage sweep t/O lot 3, but G.’s solr. made no 
requisition about it, & sent a draft conveyance 
of the property unincumbered in which the vendor’s 
solr. inserted a reservation of the right of way to 
lot 3. G. refused to accept this addition. The 
vendors brought an action for specific performance 
with the reservation, or, alternatively, rescission 
& retention of the deposit. G. counterclaimed for 
rescission & retmn of the deposit : — Held : the 
vendors were not entitled to specilic performance 
with a reservation of the right of way ; there was 
not, in the circumstances, any patent defect on 
the title ; the condition as to errors only applied 
to errors which were not known to the vendors ; 
the purchaser was not boimd to make a requisition 
as to the right of way, when the abstract showed 
a title to an unincumbered freehold ; & the pur- 
chaser was entitled to rescission & return of the 
deposit. — Simpson v, Gilley (1922), 92 L. J, Oh. 
194 ; 128 L. T. 622. 

1031. Confined to easements in existence 

at date of sale.] — Delaparelle v, St. Marttn- 
in-the-Fields Vestry (1890), 34 Sol. Jo. 645. 

1032. Reservation of easement for sewer — Right 
to exclusive use.] — conveyance of land from deft, 
to pltf. contained the following clause, “ Save & 
except & always reserved unto pltf., Ids heirs & 
assigns, the power to enter upon the said land, & 
to dig & make a covered sewer or watercourse 
through the said land, in order to convey the waste 
water from the premises of pltf. into the river W,, 
on making reasonable compensation to deft, for 
any damage or injury which might be occasioned 
thereby, either to the surface of the ground, or 
the buildings under which the same might be 
made.** Pltf. having constructed a covered drain 
or sewer, in pursuance of the power, deft, made an 
opening in it, & drained his premises through it : — 
Held : the reservation gave pltf. a right to the 
exclusive use of the sewer. — Lee v, Stevenson 
(1858), E. B. & E. 612 ; 27 L. J. Q. B. 263 ; 4 
Jur. N. S. 950 ; 120 E. R. 600. 

Annotation: — Reid. Sutherland v. Hoathooie, [1891] 3 Ch. 
604. 

1033. Sale subject to tenancies — Agricultural 
land — ^Terms arranged with tenants by vendor.] — 

Part of an estate consisted of three farms in 
Hampshire, &, in that county, valuations between 


outgoing & incoming tenants for hay, straw, & 
manure, are made at “ fodder value,” which is 
lower than what is called “ market value.” The 
three tenants of the farms held under verbal agree- 
ments, from year to year, according to the custom 
of Uampshire. Defts. were devisees of the estate 
in trust for sale, &, in contemplation of a sale, they 
gave notice to the tenants to quit at Michaelmas, 
1869. The tenants alleged that they had been 
promised leases by the devisor, & although there 
was nothing to show that such promises were 
binding in law or equity, defts. thinldng the claim 
binding in honour & conscience, entered into agree- 
ments with the tenants, by which, in considera- 
tion of their giving up possession of their farms 
according to the notices, defts. promised to remit 
the half-year’s rent due at Michaelmas, 1868, 
to pay £100 to the tenant, & to pay for hay, etc., 
at the termination of the tenancy, at “ market 
value.” In June, 1868, the estate was put up 
for sale by auction. In the particulars & condi- 
tions of sale the three farms were described as 
in the occupation of the tenants respectively 
till Michaelmas, 1869, at certain rents, & certain 
incumbrances, subject to which the sale was made, 
were specified, viz. land tax & tithe rentcharge ; 
but no express mention was made of the above- 
mentioned agreements with the tenants. The 
conditions stipulated that the property should be 
taken to be correctly described as to quantity & 
otherwise, & that if any error, misstatement, or 
omission should be discovered, the same should 
not aimul the sale, nor should any compensation 
be allowed, & that the rent or possession should be 
received or retained & the outgoings discharged 
by the vendors up to Sept. 29 & from that day by 
the purchaser. The property was bought in at 
the sale by auction, & afterwards sold by private 
contract on July 18, 1868, to pltf. The contract 
described the property as in the foregoing parti- 
culars, & as being purchased subject to the fore- 
going conditions. At the time of the purchase 
pltf. had no knowledge of the above-mentioned 
agreements with the tenants. Upon liis becoming 
aware of & objecting in respect of them, it was 
agreed that he should complete without prejudice 
to his claim to be indemnified in respect of the 
agreements to pay market value for the hay, etc. 
Pltf. afterwards paid the tenants the amount of 
the valuations of hay, etc., at market value, && 
now Bouglit to recover the difference between that 
fodder value from defts. : — Held : the agree- 
ments with the tenants to pay market value were 
collateral agreements binding only on defts. 
personally, & did not amount to fresh demises ; 
& by the arrangement between the parties, pltf., 
having paid the tenants’ claims, could recover the 
difference between market & fodder value from 
defts. as money paid for their use. — Phillips v. 
Miller (1876), L. R. 10 0. P. 420 ; 44 L. J. C. P. 
265; 32L. T. 638; 23 W. R. 834, Ex. Oh. 

1034. Liability to compensate tenants.] 

-Agricultural lands were put up for sale hj public 
auction. The particulars described certam parts 
of the lands as “ bush fruit,’* One of the condi- 
tions provided that the purchasers were to be 
deemed to have notice of, & to take subject to the 
terms of all the existing tenancies. The pur- 
3haser of the lot under “ bush fruit ** did not 
inspect, or ask to inspect, the lease or agreement 
affecting the property, either previously to or at 
the sale. Before completion, the vendor, at the 


then“’8tate for the purpose of Becnring loss of tho water privilege by reasoii the agreement. — Hickson r. Clarke 

to deft, the benefit of such booming of one of the dams having fallen into (1877), 26 Qr. 178. — CAN. 

or storage; 8c, notwithstanding the decay, deft, was bound to perform 
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request of the purchaser, gave the tenant notice 
determining his tenancy. Subsequently it was 
discovered that the tenant had received the written 
consent of his landlord, the vendor’s predecessor 
in title, to plant the land witli “ bush fruit,” & 
he put in a claim for compensation under Agri- 
cultural Holdings Act, 1908 (c. 28), s. 2, in respect 
of the improvement : — Held : the claim for 
compensation must be borne by the purchaser. 
— Be Derby (Earl) & Fergusson’s Contract, 
[1912] 1 Ch. 479 ; 81 L. J. Ch. 567 ; 105 L. T. 
943 ; sub nom. Re Derby’s (Lord) Contract, 
Ferguson v. Derby, 56 Sol. Jo. 71. 

Annotations : — Refd. Bradshaw v. Bird, [1920] 3 K. B. 144 ; 

Dale V, Hatfield Chose Corpn., [1922] 2 K. B. 282. 

1035. Public-house.] — A public-house & 

premises put up for sale by auction were described 
in the particulars as in the occupation of certain 
persons at certain rents. The conditions stated 
that the property was sold “ subject to existing 
tenancies.” Defts., who were brewers, by their 
agent became the purchasers of the property at 
the auction. Shortly afterwards they discovered 
that the property was in lease to another brewer 
for a term of years, of wliich about nine remained 
unexpired. Thereupon they refused to complete 
their contract. In a suit against them by the 
vendor for specific performance : — Held : there 
was a misdescriiition of the property, which 
precluded the vendor from enforcing the agree- 
ment, <& the purchasers had not constructive notice 
of the lease. — Caballero v. Henty (1874), 9 Ch. 
App. 447 ; 43 L. J. Oh. 635 ; ,30 L. T. 314 ; 22 
W. R. 440, L. JJ. 


Annotatuma : — Consd. Phillips v. Miller (1875), L. II. 10 C. 1 
420 ; L. 8c N. W. lly. v. Boiilton (1890), 62 L. T. 39v 
Reid. Maiisou u. Thacker (1878), 7 Ch. D. 620. 


Sub-sect. 15. — Performance of Covenants 
IN Lease. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 45 (2). 

1036. Possession to be evidence of performance — 
Date^ to which breaches covered.] — Under special 
conditions, on the sale of leaseholds, it was pro- 
videcl, ” that possession should be deemed con- 
clusive evidence of the duo performance or sufficient 
waiver of any breach in the covenants in the lease, 
up to the completion of the sale ” z—Held: this 
would cover all breaches down to the contract, 

breaches of covenant subsequently com- 
mitted by the vendor, by wliich a forfeiture wa^s 
incurred.— Howelt. v, Kightley (1856), 21 Bcav. 
331 ; 25 L. J. Ch. 868 ; 52 E. R. 887 ; affd, on 
other pounds, 8 De G. M. & G. 325, 1^ .JJ. 

^ (1881). 7 App. Cas. 19. 

(1357), 26 L. j. Ch. 275 ; Brlant 
fl902]’2 Ch^684.®^ ’ ^ “"Murdo, Penfleld «. 

1037, Production of last receipt to be evidence 
Of P^^i'^&nce — Objection to risk of forfeiture pre- 
cluded— Dilapidated state of premises.]— (1) By 
the conditions of sale relating to leaseholds, it 
was stip^a^d that the production of the last 
receipt should be conclusive evidence that all the 
covenants had been performed : — Held : the pro- 
auction of such a receipt prevented the purchaser 

objection that the lease had been 
i^eited by reason of the dilapidated state of the 
premises. 

re^stered Its pendens does not create a 
hen on the property, nor does it excuse 
comploting his conta-aot. It 
of P 1 upon an inquiiry into the validity 
01 pltf. s claim.— B ull v . Hutchbns (1863), 32 


Beav. 616 ; 2 New Rep. 306 ; 8 L. T. 716 ; 0 
Jur. N. S. 954 ; 11 W. R. 866 ; 55 E. R. 242. 
Annotations : — As (1) Distd. Re Highett & Bird’s Contract, 

[1902] 2 Ch. 214. Ocnerally, Refd. Boll v. Holiby (1873), 

L. R. 15 Eq. 178. 

1038. Breach of restrictive covenant.] 

— ^A leasehold public-house was sold subject to a 
condition that the production of the last receipt 
for rent paid should be taken as conclusive evidence 
of the due performance of the lessee’s covenants 
or the waiver of any breaches up to the time of 
completion, whether the lessor should be cognisant 
of such breaches or not. The lease contained a 
covenant to use the premises for the business of 
a public-house only, & not to permit any other 
trade to be carried on on any part of the premises 
without lessor’s written consent. The particulars 
on which the contract of purchase was indorsed 
showed that parts of the premises were underlet 
to persons who carried on other trades there. 
From the answers to objections to title it appeared 
that the lessors had received rent with knowledge 
of the underlettings, & the last receipt for rent 
was produced. Specific performance of the con- 
tract having been decreed & a reference as to title 
directed by an order which was not appealed from : 
— Held : whether the breach of covenant was or 
was not a continuing breach such as to render the 
purchaser liable to be ejected after the completion 
of the purchase, & whether this would or would 
not have furnished a valid reason for not decreeing 
specific performance, tlie vendor had made a good 
title in accordance with the contract, which ilif* 
purchaser was bound to accept, the decree for 
specific performance having been mad(* & not/ 
appealed from. — Lawrie r. Lees (1881), 7 App. 
Cas. 19 ; 51 L. J. Ch. 209 ; 46 L. T. 210 ; 30 
W. R. 185, H. L. 

Annotations: — Distd. Re Highott & Bird’s Contract, [1902] 

2 Ch. 214. Mentd. Re Swire, Mol lor r. Swiro (1885), 53 

L. T. 205 ; Re Gist (1904), 90 L. T. 35. 

1039. Covenant indemnifying vendor against 
rent as covenants — Referable to future breaches 
only.] — ^Mtgoes. by assignment of leasehold pro- 
perty agreed to sell it for the residue of the term. 
The contract provided that the property was sold 
subject to the covenants (fe conditions contained 
in the lease & to the rent thereby reserved, & that 
the assignment to the purchaser should contain a 
covenant indemnifying the vendors against the 
rent & covenants. At the time when the contract 
was entered into there were continuing breaches of 
the lessee’s covenants to repair & paint, which 
were not usual covenants, in respect of which the 
lessors were threatening proceedings, but neither 
the vendors nor the purchaser knew or had notice 
of the breaches, & the purchaser did not know 
the nature of the covenants : — Held : the contrac- 
tual provision above mentioned only meant that 
when the purchaser obtained his assignment, ho 
should take subject to the rent & covenants & 
should indemnify the vendors against payment of 
rent <fe performance of covenants in the future, 
not that he was to pay aiTcars of rent or make good 
breaches of covenant in the past. — Re Taunton & 
West of England Perpetual Benefit Building 
Society & Roberts’ Contract, [1912] 2 Ch. 381 ; 
81 L. J. Ch. 690 ; 107 L. T. 378 ; 56 Sol. Jo. 688. 
Annotation: — Refd. Lockharts v. Bernard, Rosen, [1922] 

1 Ch. 4 33. 


Sub-sect. 16. — Forfeiture op Deposit. 

Forfeiture & recovery of deposit.]— AS'ee Part 
VIII., Sect. 2, post . 

1040. Forfeiture on default by purchaser — Re- 
sale at increased price — Purchaser not entitled to 

K 2 



132 


Sale oe Land. 


Sect. 2. — Rights under particular conditions : Sub- 
sect, 16.] 

account of surplus.] — Strictlj^ speaking, it is not in 
the nature of a mtge. ; for if the second sale pro- 
duced more than the original purchase-money, 
the purchaser, who had violated his agreement, 
could not call for an account of the surplus (Lord 
Eldon, C .). — Ex p. Hunter (1801), 0 Ves. 94 
31 E. R. 955. 

Annotations : — Mentd. Re Biilmer, Ex p. Johnson (1853), I 
De G. M. & G. 218 ; Re Fox & Jacobs, Ex p. Discouui 
Banklnar Co. of England & Wales, [1894] 1 Q. B. 438. 

1041. Resale at reduced price — Recovery oi 

deficiency & expenses by vendor.] — By the condi- 
tions of sale it was provided as follows : “ Should 
the purchaser neglect or fail to comply with any of 
the above conditions, his deposit money shall be 
absolutely forfeited to the vendor, who shall be 
at liberty to resell the property by public auction 
or private sale ; <&, if the amount or price which 
shall be obtained by such second sale shall not be 
sufficient to cover the amount bid for the same at 
the present sale & all the expenses of or incidental 
to the present sale, the deficiency shall be paid by 
the defaulter to the vendor.” The purchaser paid 
a deposit, but failed to complete the purchase. 
There was no resale : — Held : the vendor was 
entitled to retain the deposit, & also to recover the 
auctioneer’s charges for the abortive sale, & the 
costs incurred by him in preparing to complete 
the sale. 

The deposit, therefore, is absolutely forfeited. 
Sc the vendor is at liberty, not bound, to resell. Sc 
may recover against the purchaser any deficiency 
on the second sale, together with the expenses of 
tlie first sale (Lord Coleridge, C.,T.). — Essex v. 
Daniell, Daniell V, Essex (1875), L. R. 10 0. P. 
538 ; 32 L. T. 470. 

1042. Condition for forfeiture as 

liquidated damages.] — Where, in a contract of 
sale entered into at an auction, one of several 
conditions is, that if the purchaser shall fail to 
comply with any of the conditions, the deposit 
shall be forfeited as liquidated damages ; such 
condition forms no qualification of the general 
promise to complete the purchase. 

Tlierefore, upon a wrongful abandonment of the 
contract, on the part of the purchaser, the vendor 
may recover damages ultra the forfeited deposit ; 

Sc is not bound to state this condition in declaring 
upon the contract. — Icely v. Grew (1830), 6 
Kev. Sc M. K. B. 467. 

1043. Difference not covered by 

deposit.] — One of the conditions of a sale by auction 
” If the purchaser shall fail to comply with the 
conditions, the deposit shall be actually forfeited 
to the vendor, who shall be at liberty to resell, Sc 
any deficiency upon resale, together with the 
expenses, shall be made good by the defaulter. Sc 
on non-payment shall be recoverable as liquidated 
damages, but any increase of price at the second 
sale shall belong to the vendor.” Default having 
been made by a purchaser at the auction, Sc the 
property resold at a reduced price : — Held : the 
vendor could recover from the defaulter, in addition 
to the deposit, only so much of the difference be- i 


tween the two prices & of the expenses of resale, 
as the deposit did not cover. — O ckbnden v. Hbnly 
(1858), E. B. Sc E. 485 ; 27 L. J. Q. B. 361 ; 31 
L. T. O. S. 179 ; 4 Jur. N. S. 999 ; 120 E. R. 
590. 

Annotations : — Apld. Hinton v. Sparkes (1868), L. R. 3 

C. P. 161. Distd. Essex v. Daniell, Daniell v. Essex (1875), 

L. II. 10 C. P. 538. Apld. Howe v. Smith (1884), 27 Ch. D. 

89. 

Damages recoverable.] — See Damages, Vol. 
XVII., p. 147, Nos. 494-497. 

1044. Retention of deposit — Vendor not 

bound to resell.] — E ssex v, Daniell, Daniell v. 
Essex, No. 1041, ante. 

1045. Declaration In action for specific per- 

formance.] — An agreement for the sale of real estate 
contained the usual condition empowering the 
vendor, in case the purchaser should fail to comply 
with any of the conditions, to forfeit the deposit. 
In an action by the vendor for specific performance 
of the agreement, the purchaser having accepted 
the title but failed to complete at the time fixed by 
the agreement : — Held : although deft, had not 
appeared to the writ, & did not appear at the trial, 
a declaration that the vendor was entitled to for- 
feit the deposit might be made, in lieu of the ordi- 
nary judgment for specific performance, if the 
writ, as well as the statement of claim, claimed such 
a declaration in the alternative. — Kingdon v. 
Kirk (1887), 37 Ch. D. 141 ; 57 L. J. Oh. 328; 
58 L. T. ,383 ; 30 W. R. 430. 

Annotation : — Retd. Farrant v. Olver (1922), 91 L. J. Ch. 

758. 

1046. .] — Where judgment for specific 

performance of a contract for purchase of land has 
been given against the purchaser, Sc ho fails to 
comply with the judgment, the vendor is entitled 
:f the contract contained a clause forfeiting the 
deposit, & giving the vendor power to proceed to a 
Tesh sale, to an order declaring the deposit for- 
eited Sc for payment of any deficiency on a fresh 
sale & costs instead of the usual order rescinding 

he contract. — Griffiths v. Vezey, [1900] 1 Ch. 
90 ; 75 L. J. Ch. 402 ; 94 L. T. 574 ; 64 W. R. 
490 ; 50 Sol. Jo. 360. 

dnnotaiion : — ^Dbtd. Shuttleworth v. Clews, [1910] 1 Ch. 176. 

1047. .] — A contract for the sale of 

and contained a provision for the forfeiture of 

5 deposit on failure by the purchaser to comply 
with any of the conditions of sale, giving the 
^render power to resell. Sc provided that any 
deficiency in price which might happen on the 
resale should be paid by the purchaser to the 
endor Sc in case of non-payment be recoverable 
by the vendor as liquidated damages. The pur- 
haser paid a deposit but failed to complete the 
ontract. In an action for specific performance 
be vendor moved for an order forfeiting the deposit 
Sc for liberty to resell, & in case the property should 
be resold for less than the contract price that the 
jurchaser should pay to the vendor the difference 
letween the contract price & tlie price realised 
»n the resale : — Held : the vendor must give 
iredit for the amount of the deposit. — S huttle- 
voRTH V. Clews, [1910] 1 Ch. 176 ; 79 L. J. Ch. 
21 ; 101 L. T. 708. 


PART XV. SECT. 2, SUB-SECT. 16. 

1041 Forfeiture on default by 2 mr- 
chaser — Resale at reduced price — Re- 
covery of deficiency e^enses by 
vendor .] — Renniok v. Robertson 
(1894), 20 V. L. R. 165 —AUS. 

n. Forfeiture ipso facto on 

expiry of time limited.] — Perry v. 
Sherlock (1888), 14 V. L. R. 492. — 

AUS. 


o. Right of purchaser to relief 

— Effext of delay.] — Gudgel v. Case 
(N. W. T.) (1906), 4 W. L. R. 462.— 

CAN. 

p. .]— The ct. will 

relievo a purchaser against a mere 
provision for forfeiture on default, If 
there has been no unreasonable delay, 
& If there Is nothing In the express 
stipulations between the parties, the 
nature of the property, or the sur- 


rounding oircumBtanoes, which would 
make it inequitable to interfere with 
or modify the legal right of the vendor. 
— Massey v. Walker (1913), 24 
W. L. R. 168 ; 4 W. W. R. 557 : 11 
D. L. R. 278 ; 23 Man. L. R. 5(J3.— 
CAN. 

q. ~ — .] — Lennon v. Napper 

(1802), 2 Sch. & Let. 682.— IR. 

r, Treated as penally.] — An 

agreement for the sale & purchase of 
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1048. Form of order.] — Jones v. Bur- 

nell, [1911] W. N. 153. 

1049. Treated as penalty — Terms of relief — 

Payment of purchase-money due.]-— An agreement 
for sale by resp. co. of lands in British Columbia 
for a price to be paid in instalments at specified 
dates contained a clause of forfeiture both of the 
agreement & of all payments of past instalments of 
purchase-money in case of default of punctual 
payment of any one instalment ; & time was 

declared to be of the essence of the agreement. 
Default having been made, the co. sued to enforce 
the forfeiture ; applt. paid into ct. the instalment 
due & counterclaimed for specific performance : — 
Held : by the law of British Columbia as well as 
by English law the condition of forfeiture was in the 
nature of a penalty from which applt. was entitled 
to be relieved on payment of the purchase-money 
due. — K ilmer v , British Columbia Orchard 
Lands, Ltd., [1913] A. C. 319 ; 82 L. J. P. C. 77 ; 
108 L. T. 306 ; 29 T. L. R. 319 ; 67 Sol. Jo. 338, 
P. C. 

Avruitaiions : — Expld. Steedman r. Drlakle, [1916] 1 A. C. 

275. Refd. Brickies v. Snell, [1916J 2 A. C. 599. 

1050. .] — By an agreement 

in writing dated Dec. 9, 1 909, land in the province 
of S. was sold for $16,000 of which $1,000 were 
paid on signing the agreement & the balance was 
payable by six annual instalments on Dec. 1 of each 
year. The agreement provided that if the pur- 
chaser should make default in any of the payments 
the vendor should be at liberty to cancel the agree- 
ment & to retain as liquidated damages the pay- 
ments already made & tliat time was to be considered 
as of the essence of the agi’eement. Default 
having been made on the payment of the first 
instalment the vendor cancelled the agreement 
assignees of the purchaser sued for specific per- 
formance : — Held : the parties having made time 
of the essence^ of the agreement specific perform- 
ance could not be decreed but that the forfeiture 
of tlie money paid was a penalty from which relief 
should be granted on proper terms. — S teedman 
V. Drinkle, [1916] 1 A. C. 275 ; 85 L. J. P. C. 
79 ; 114 L. T. 248 ; 32 T. L. R. 231, P.C. 

Annotation ;~Refd. Brlcklos r. Snell, [1916] 2 A. C. 599. 

1051. Recovery of deposit by purchaser — Day for 
completion postponed by consent.] — A. agreed to 
sell to B. his interest in a public-house, & his 
furniture, etc., at an appraisement to be made by 
two appraisers, the same to bo paid for on B.’s 
taking possession, which was to be on or before 
Mar. 25 then next ; & £30 was paid by B. as a 
deposit ; & he agreed that if he should not complete 
ms part of the agreement, the sum so paid should 
bo forfeited. The buyer & seller appointed 
appraisers respectively. On Mar. 25, the two 
appraisers met, & the seller’s, appraiser was then 
informed that the appraiser of the buyer could 
not conveniently on that day complete the valua- 
tion, but would finish the business the next day ; 
^ objection was then made to the proposed delay. 
Ihe appraiser of the buyer went to the seller’s 

the following day to make the valuation, 
but the seller refused to allow him so to do, &> said 
lie would not complete the contract : — Held : 
under the circumstances, it was incumbent on the 
seller, if he intended to insist that the contract 


should be completed on the day mentioned in the 
agreement, to have notified such intention to the 
buyer ; & not having so done, the latter was 

entitled to recover back the deposit. — Carpenter 
V. Blandford (1828), 8 B. & 0. 575 ; Dan. & LI. 
176 ; 3 Man. & Ry. K. B. 93 ; 7 L. J. O. S. K. B. 
58 ; 108 E. R. 1156. 

Annotation Refd. Tidey v. Mollett (1864), 16 C. B. N. S. 

298. 

1052. Condition for return in case of mis- 

description — ^Parties to action.] — By an agreement 
under seal, three persons agreed to purchase a 
mine, & bills for £2,000 were to be paid as a deposit , 
& it was stipulated that the sum of £2,000 was a 
conditional payment, to be returned “ to the said 
purchasers,” should the property, upon tlie 
inspection “by an agent to be sent out by the 
purchasers,” prove to have been misrepresented 
in the description : — Held : (1 ) if the sum of £2,000 
was recoverable back, it must be by all the three 
purchasers bringing an action of covenant, & one 
of them alone who had, under a subsequent agree- 
ment between the purchasers not under seal, given 
the bills & advanced the money to pay them wlion 
due, could not maintain an action for money had 
& received ; (2) the agent to be sent out must be 
a person distinct from the purchasers, & not one 
of themselves, & no evidence was receivable to 
show that the vendor assented to one of the pur- 
chasers going out as agent, except the objection 
had been waived by some instrument under seal. — 
English v, Blundell (1837), 8 C. & P. 332, N. P. 

1053. Vendor’s title subsequently proved 

defective.] — The conditions in a contract of sale 
of land provided that the purchaser should pay a 
deposit, & that if he failed to comply with the 
conditions the deposit should bo forfeited & the 
vendors should be at libei’ty to resell. The pur- 
chaser paid the deposit, & accepted the title, but 
when the time for completion arrived he could not 
provide the residue of the purchase-money. The 
vendors thereupon gave the purchaser notice that 
the contract was rescinded & the deposit forfeited. 
Three years afterwards, the vendors having con- 
tracted to sell to another purchaser, it was decided 
that their title was bad, owing to a defect which 
had appeared upon the face of the abstract 
delivered to the first purchaser. The fii'st pur- 
chaser thereupon brought an action to recover 
his deposit on the ground of Tiiutual mistake Ac 
failure of consideration : — Held : the title having 
been accepted, & the deposit having been forfeited 
solely in consequence of the purchaser’s default, 
ho was not entitled to recover the deposit . 

The deposit serves two purposes — if the pur- 
chase is carried out it goes against the purch^e- 
money — but its primary purpose is this, it is a 
guarantee that the purchaser means business ; 
&; if there is a case in which a deposit is rightly & 
properly forfeited it is, I think, when a man enters 
into a contract to buy real property without taking 
the trouble to consider whether he can pay for it 
or not (Lord Macnaghten). — Soper v. Arnold 
(1889), 14 App. Cas. 429 ; 59 L. J. Ch. 214 ; 61 
L. T. 702 ; 38 W. R. 449 ; 5 T. L. R. 698, H. L. 

Annotations: — Consd. ChiIlln8r''"orth v. Esche, [1924] 1 C'ii. 

97. Refd. Maw. Platt, [1900] 1 Ch. 616 ; Mounickendain 

V. Loanso (1923), 39 T. L. R. 445. Mentd. Seddon v. 

North Eeistcrn Salt Co., [1905] 1 Ch. 320. 


a price payable by ineta 
^ ^ clause to tt 

the payments wei 
made, the agreement shouJ 
8hoTi?i^ of no effect, all moneys pal 
Should be absolutely forfeited to tt 
should be at liberty t 
cuter & 1 * 08011 , without noUoo t 


the purchaser.** Default having been 
made by the purchaser, the vendor 
served notice of cancellation, & brought 
this action for the rescission of the 
agreement. After action deft, ten- 
dered the full amount due, which 
pltf. refused to accept, having pre- 
viously resold the land ; — Held : the 
forfcitm*o part of the above clause. 


being purely penal & in tcrorem, was 
void, the remainder mere surplusage, 
& the clause void in its entirety. — 
Stewart v. I^Iarsh (Alta.) (1911), 17 
W. L. R. 522.— CAN. 

1053 1. Recovery of deposit by pur- 
chaser — Vendor's t itle subsequently 
proved defeoHve.y- Tuhten v. Loewen 
(1910), 13 W. L. R. 374.— CAN, 



134 


Sale of Land. 


Sect. 2 . — lUgTUe under particular conditions : Sub- 
sect. 10. PaH V. Sect. 1 : Sub-sects. 1 2, 

A. B.] 

1054. Condition precluding forfeiture — 

Vendor’s right to retain — ^Pending action tor 
damages.] — ^By a contract for the sale of real 
property it was provided that the purchaser should, 
within fourteen days after signing the contract, 
pay to the vendors a certain sum as part payment 
of the purchase price, but that such sum should 
not be forfeited if the purchaser failed to complete. 
It was also provided that if the purchaser made 
default, the \endoi*s might resell & recover from 
the purchaser, as liquidated damages, any loss 
resulting from resale. Tlie purchaser paid the 
said sum to the vendors, but made default in 


completion, whereupon the vendors endeavoured 
to resell the property, but without success. The 
purchaser then sued to recover back the sum so 
paid as part of the purchase price as having been 
paid on a consideration which had failed, & w^ 
met by a claim on the part of the vendors to retain 
the amount for a reasonable time as security for 
any loss they might sustain on the resale of the 
property : — ffeld : the ct. could not read into the 
contract by implication a term that the money 
might be retained for the purpose suggested, & 
upon the cancellation of the contract the purchaser 
was entitled to recover it back. — Harrison v. 
Holland, [1922] 1 K. B. 211 ; 91 L. J. K. B. 337 ; 
12b L. T. 390 ; 38 T. L. R. 157 ; 60 Sol. Jo. 
217, C. A. 

Annotation : — Consd. Majsou v. Clout i, [1924] A. C. 9b0. 


Part V. — Vendor’s Title. 


Sect. 1.— DUTY TO DISCLOSE. 

Sub-sect. 1. — In General. 

1055. Duty to give full information.] — A ven- 
dor, in his particulars of sale, described certain 
cottages as part of lot 6, as in the occupation of 
the owners of the Sedghill (^oUieries, or their under- 
tenants or workmen. By a further particular ho 
stated that “ the mines & minerals within & imder 
such of the collieries as were situate within certain 
townships, were reserved to the owners thereof, 
with such powers & privileges as belonged to 
them.” It turned out that the mine under lot 6 
was not the Sedghill Colliery, but the Hazelrigg 
Colliery, & the owners of the Hazelrigg Colliery 
had in some way obtained or long used a right to 
build & use cottages on lot 6 without paying 
rent, except a trifling compensation for surface 
damage, & they had transferred their right to the 
owners of the Sedghill Colliery ; — Held : the 
particulars did not, on the face of them, convey 
such information as the vendor ought to have 
given ; but inquiries were directed as to the 
circumstances imder which the cottages were 
occupied, & whether the owners of the Sedghill 
Colliery had any right against the vendor. 

It is the obvious duty of a vendor to make him- 
self fully acquainted with all the peculiarities & 
incidents of the property which he is going to seU ; 
& when he describes the property for the informa- 
tion of the purchaser, it is his duty to describe 
everything which it is material to know, in order 
to judge of the nature & value of the property 
(Kindersley, V.-C.). — ^Brandling v. Plummer 
(1854), 2 Drew. 427 ; 2 Eq. Rep. 1260 ; 23 L. J. 
Ch. 960 ; 23 L. T. O. S. 329 ; 2 W. R. 662 ; 61 
E. R. 785. 

1056. & remove ambiguities.] — A contract 

entered into in 1882 for the sale of freehold estate 
provided that the title should commence ” with an 
indenture dated Oct. 18, 1845,” & made between 
persons whose names were mentioned, & that the 
earlier title should not be investigated or objected 
to. From the abstract of title delivered bv the 
vendors to the purchaser it appeared that the 
deed of 1845 was a conveyance by a person, who 


purported to be the absolute owner, of freehold A 
leasehold property to trustees, on trust for liimself 
for life, A after his death on trust to sell the 
property, & to hold the proceeds of sale on the 
trusts declared by a deed of even date. An 
express power was reserved to the grantor to revoke 
the trusts. The deed was a voluntary one, except 
for the consideration which resulted from the 
liability assumed by the trustees in respect of the 
leaseholds. By a deed executed in 1858, after 
the death of settlor, the trustees conveyed the 
property to a purchaser for value. This deed 
contained a recital of the deed of 1845, & a recital 
that the trustees ” in pursuance of the trust for 
sale conferred on them ” by that deed, had caused 
the property to be put up for sale : — Held : by virtue 
of Vendor & Purchaser Act, 1874 (c. 78), s. 2, this 
recital, not being shown to bo inaccurate, was 
conclusive evidence that the deed of 1845 had not 
been revoked either by an exercise by the settlor 
of the power of revocation, or by a sale of the 
property by him for value during his lifetime. 

A vendor should give full information to the 
purchaser ; he ought to state that which, if it is 
not stated, makes that which he does state 
ambiguous or misleading. ... A vendor who 
desires to limit the rights of a purchaser must 
do so by explicit A plain conditions, & he must 
tell the truth, & all the truth, which is relevant 
to the matter in hand (Fry, J .). — Re Marsh A 
Granville (Eaiil) (1882), 24 Ch. D. 11 ; sub nom. 
Marsh v. Granville (Earl), 52 L. J. Ch. 189 ; 
47 L. T. 471 ; 31 W. R. 239 ; on appeal (1883), 24 
Ch. D. p. 20, C. A. 

Annotalums : — Distd. Famham Brewery v. Hunt (1893), 

68 L. T. 440. Consd. He Wllllanifl & Parry’s Contract 

(1896), 72 L. T. 869. Montd. Re Lulham, Brinton v. 

Lulham (1884), 53 L. J. Ch. 928. 

1057. Party suppressing deed or other 

evidence — Presumed to have defective title.] — 

Where a deed or other evidence is suppressed by 
either party, a ct. of equity will always presume 
a title against him who suppressed it. — Lewis v. 
Lewis (1680), Cas. temp. Finch, 471 ; 23 E. R. 
254, L. C. 

1058. Trustees’ duty to disclose— Debts making 
sale necessary.] — Flux v. Best, No. 1105, post. 


PART V. SECT. 1, SUB-SECT. 1. Gr. 271.— CAN. meet of want of possession.h-BmvHAM. 

10651. Duty to give ftiU information.} t. Omission of purchaser to take v. Saya (1888), I. L. R. 13 Bom. 229, — 
-MoHosy V. Henjdekson (1863)* 14 possession — fiale by him to another^ 
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Sub-sect. 2. — What must bb Disclosed. 

A, In General, 

1059. Person liable under covenants In lease 
Sale of reversion.] — The ct. may not decree specific 
performance of a contract for the sale of a reversion 
if the vendor had misled the purchaser by stating 
that it was subject to a lease containing all the 
usual covenants for repairs, etc., the vendor 
knowing at the same time that there was no 
person against whom the covenants could be 
enforced ; but where property is sold subject to a 
lease so described, & tenants are in possession of 
the property, & pay their rent according to the 
terms of the lease, & the vendor is not aware, at 
the time of the contract, of any difficulty in 
enforcing the covenants, the ct. will not refuse 
to decree specific performance, on the ground that 
the vendor cannot show upon whom the liability 
of the covenants in the lease has devolved ; & 
the vendor is not bound to find out, & acquaint 
the purchaser with, the name of the party who may 
be liable to such covenants. — Flint v, Woodin 
(1852), 9 Hare, 618 ; 22 L. J. Ch. 92 ; 19 L. T. 
O. S. 240 ; 16 Jur. 719 ; 68 E. R. 660. 

Annotations : — Mentd. Mortimer v. Boll (1865), 1 Ch. App. 

10 ; McMurray v. Spicer (1868), L. II. 5 Eq. 527. 

1060. Incumbrance or liability affecting pro- 
perty sold — Incumbrance subsequently discharged.] 
— Drummond v. Tracy, No. 1318, post, 

1061. Duty not affected by provision in 

conditions of sale.] — Nottingham Patent Brick 
& Tii-e Co. V, Butler, No. 776, ante. 

1062. Vendor making title as heir — Presumption 
that ancestor took by purchase — Duty to disclose 
matters rebutting presumption.] — Dorling v. Clay- 
don, No. 1393, post. 

1063. Ail facts within vendor’s knowledge — 
Relating to title.] — vendor is bound to disclose 
every fact within his knowledge relating to his 
title. 

Where a vendor has knowingly suppressed a 
defect in title, the ct. will not allow hkn to force 
the title upon a purchaser, although in the condi- 
tions of sale ho has employed general words large 
enough to include the defect. — Edwards v. 
WiCKWAR (1865), L. R. 1 Eq. 68 ; 13 L, T. 428 ; 
29 J. P. 820 ; 14 W. R. 79 ; sub nom, Edwards 
V. WiCKWAR, Re Brayne’s Purchase, 35 L. J. Ch. 
48^; subsequent proceedings (1866), L. R. 1 Eq. 

Annotations : — Refd. Re Scott & Alvarez’s Contract, Scott 

V Alvarez (1896), 12 R. 474; BoyfUs v. Lodfiro, [1925] 

Oil. u50. 

1064. All facts necessary to protect vendor.] — 

(1) When an agreement has been entered into for 
the purchase of an existing lease, the purchaser 
is not affected with constructive notice of the 
covenants contained in the lease, & is not bound to 
complete the contract if the lease is subject to 
onerous covenants of an unusual character, unless 
before the agreement was made he had a fair 
opportunity of ascertaining for himself the terms 
of such covenants. 

(2) There is great practical convenience in 
requiring the vendor, who knows his own title, 

disclose all that is necessary to protect himself, 
rather than in requiring the purchaser to demand 
an iiwpection of the vendors title deeds before 
entermg into a contract, a demand which the 
owners of property would in some cases be unwilling 
to concede. Sc which is not, in our opinion, in accord- 
ance with the usual course of business in sales by 
private contract (Fry, L.J.). — Reeve v. Berridge 
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X, — Strickee V. Rucke 

man (1914), 30 w. L. R. 338 ; 7 
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(1888), 20 Q. B. D. 523 ; 57 L. J . B. 265 ; 58 
L. T. 836 ; 52 J. P. 549 ; 36 W. R. 517, C. A. 

I Annotations : — As to (1) field. Bishop v. Taylor & Harrln 

(1891), 60 L. J. 6. B. 556 ; Melzak r. Lilienfold, [19261 

Ch. 480. As to (2) Apld. Re White & Smith’s Contract, 

(1896), 1 Ch. 637 ; Molyneux v. Hawtrey, [1903] 2 K. B. 

487. field. Dougherty u. Oates (1900), 45 Sol. Jo. 119 ; Re 

Haodloke & Lipski’B Contract, [1901] 2 Ch. 660. 

1065. Duty on sale by private contract — Or 

sale by auction.] — The rule laid down in Reeve v. 
Berridge, No. 1064, ante, that it is prirnd fade the 
duty of a vendor to disclose all that is necessary 
to protect himself, & not the duty of the pur- 
chaser to demand inspection of the vendor’s titl(i 
deed before entering into a contract, is not con- 
fined to sales by private contract, but is equally 
applicable to sales by auction. 

Where, on a sale of leaseholds by auction tlie 
particulars & conditions of sale contained no 
statement as to the nature of the covenants in the 
lease, which were in fact onerous, nor any notice 
that the lease might be inspected at the office of 
the vendor’s sob's, or elsewhere : — Held : the pur- 
chaser was not affected with constructive notice 
of the covenants ; he had not had a fair oppor- 
tunity of inspecting the lease, & was not bound to 
complete tlie contract. — Re White & Smith’s 
Contract, [1896] 1 Ch. 637 ; 65 L. J. Cli. 481 ; 
74 L. T. 377 ; 44 W. R. 424 ; 40 Sol. Jo. 373. 
Annotations : — Apld. Dougherty r. Oates (1000), 45 Sol. Jo. 

119 ; Re Chllde & Hodgson's Contract (1905), 54 W. R. 

234 ; Hone v. Gakstattcr (1909), 53 Sol. Jo. 286. Refd. 

Re Haedicke & Lipski’s Contract, [1901] 2 Ch. 666 ; Moly- 
neux V. Hawtrey, [1903] 2 K. B. 487. 

1066. Adverse claim.] — Re Harris Rawlings’ 
Contract (1894), 38 Sol. Jo. 235. 

1067. Material defects In title — Not reasonably 
discoverable by purchaser.] — The vendor of real 
estate is under an obligation to disclose any 
material defect in the title or in the subject of the 
sale which is exclusively within his own knowledge, 
& one which the purchaser could not be expected 
to discover for Inmself wiili the care ordinarily 
used in such transactions. The existence a 
party wall notice under London Building Act, 
1894 (c. ccxiii), ss. 90, 91, & an award made there- 
under relating to a house which is the subject of a 
sale, constitute material facts which should be 
disclosed by the vendor to an intending purchaser. 
— Carlish V. Salt, [1906] 1 Ch. 335 ; 75 L. J. Ch. 
175 ; 94 L. T. 58 ; 54 W. R. 244 ; 50 Sol. Jo. 157. 
Annotaiioiis : — Distd. Shepherd v. Croft, [1911] 1 Oh. 521; 

Beyfus v. Lodge, [1925] 1 Ch. 350. Refd. Tinglcy r. 

Mtillor, [1917] 2 Ch. 144. 

1068. Restrictive covenant.] — (1) Where a ven- 
dor of freehold property mentioned to the i)ur- 
chaser that the property was subject to the same 
conditions as the adjoining property : — Held : 
the purchaser was not fixed with constructive 
notice of restrictive covenants, & specific per- 
formance was refused. 

(2) Property described in a contract for sale as 
“ Freehold ” means unincumbered freehold, & such 
a description does not properly describe freeholds 
subject to restrictive covenants. 

(3) There is an obligation on a vendor of free- 
holds to disclose restrictive covenants, & if he 
does not disclose them, the purchaser is entitled 
to a return of his deposit. — H one v* Oakstatter 
( 1909), 53 Sol. Jo. 286. 

B, Sale of Leaseholds. 

1069. Notice by landlord of Intention to re-enter 
— Unless premises put In repair,] — A landlord 
having given notice to his lessee, under a covenant 


W. W. R. 970.— CAN. 

b. Reservations in original grant — 
Duiy of pvrtliaser to make inqutncs.i 


— BALI> V. GUTSCnENHl'JTER, [1925] 1 
D. L. R. 901 ; [1925] S. C. H. 68.— 

CAN. 
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Sale of Land. 


Sect, 1. — Duty io disclose: Sub-sect. 2, B. Sect. 2 : 

Sub-sect. 1.] 

in the lease that he would re-enter if the premises 
were not put into repair within three months, if 
an auctioneer sell the lease without communicating 
the notice to the vendee, the latter may recover 
his deposit from the auctioneer, although he knew 
the dilapidated state of the premises, at the time 
of sale. — S tevens v. Adamson (1818), 2 Stai‘k. 
422 ; 171 E. E. 692, N. P. 

Annotations: — Folld. Carlish v. Salt, [1906] 1 Oh. 335. 

Consd. BcTfiiH r.'Lodgre, [1925] Ch. 350. Refd* He Leyland 

& Taylor, [1900] 69 L. J. Ch. 764. 

1070. Covenant against obnoxious trades — 
Underieases not containing simiiar covenants.] — 
A lessee of lands subject to a covenant against 
certain obnoxious trades, with a proviso for 
re-entry, grants underleases of houses erected on 
the land, not containing a similar covenant & 
proviso : — Held : a purchaser by auction of 
houses on the same land, & of the improved ground 
rents of the houses so underlet, might recover back 
liis deposit money, this omission in the under- 
leases not having been mentioned in the conditions 
of sale. — W aring v. Hoggart (1824), Ry. & M. 
39 ; 171 E. R. 935, N. P. 

Annotations .—Refd. Flight t?. Booth (1834), 1 Bing. N. C. 

370 ; lie Davis & Cavey (1888), 40 Ch. D. 601. 

1071. Sale in separate lots — Duty to disclose fact 
that property held under one lease.] — S iieard v. 
Venables, No. 754, a 7 ite. 

1072. Onerous & unusual covenants.] — ^A pur- 
chaser objected to complete the pm’chase of a 
term in leasehold premises, upon the ground that 
the lease contained a covenant which had not been 
toclosed to him, that the lessee was not to assign 
or part with possession of the premises without 
the consent of the lessor, such consent not to be 
unreasonably withheld : — Held : this was not a 

usual covenant,” & the purchaser was entitled 
to repudiate his contract. — B ishop v. Taylor & 
Co. (1891), 60 L. J. Q. B. 656 ; 64 L. T. 529 ; 
55 J. P. 695 ; 39 W. R. 542 ; 7 T. L. R. 419, 
D. C. 

1073. .] — It is settled that a vendor of 

leasehold property must disclose the existence of 
onerous & unusual covenants, or at least afford 
the purchaser an opportunity of inspecting the 
leases. 

An agreement for the sale of certain leasehold 
houses contained the following stipulation, “ The 
vendor’s title is accepted by the purchasers.” 
The leases imder which the property was held 
contained onerous & xmusual covenants, the 
existence of which had not been disclosed by the 
vendor before the contract was entered into, & 
of which the purchasers had no notice ; — Held : 
the condition as to the acceptance of the title did 
not affect the vendor’s general duty of disclosure, 
& the purchasers were entitled to rescind the 
contract & to have the deposit returned with 
interest. — Re Haedicke & Lifski’s Contract, 
[1901] 2 Ch. 666 ; 70 L. J. Ch. 811 ; 85 L. T. 402 ; 
50W. R. 20; 17 T. L. R. 772 ; 46 Sol. Jo. 738. 
Annotations : — Folld. Hone v. Qakstatter (190^ 53 Sol. Jo. 

286. Refd. Molyneux v. Hawtrey, [1903] 2 K. B. 487. 


1074* •] — On a sale of a lease containing 

unusual & onerous covenants it is the duty of the 
vendor, before the contract is made, to disclose 
the existence of the covenants to a purchaser 
ignorant of them. If he does not give the 
purchaser express notice of the covenants, he must, 
in order to affect the purchaser with notice of 
them, show that he gave him such an opportumty 
of acquainting himself with the terms of the lease 
under such circumstances that he ought reasonably 
to have done so. — Molyneux v. Hawtrey, [1903] 

2 K. B. 487 ; 72 L. J. K. B. 873 ; 89 U T. 350 ; 52 
W. R.23, C. A. ^ 

Annotations -Distd. Re CMldc & Hodgson’s 

50 Sol. Jo. 59. R^. Molzalt v. LUienfeld, [1926] Ch. 480. 

1075. .] — Heft., a married woman, signed 

a written agreement to purchase from pltf. a lease 
for ninety-nine years of a newly erected dwelling- 
house at Shepherd’s Bush, London, in considera- 
tion of a premium of £527 10s. & a ground rent of 
£6 6s. Before signing the contract deft, asked to 
see a copy of the lease, & was told by the vendor s 
agent that it was quite in the “ ordinary form. 
Relying on this representation deft, si^ed the 
contract for the purchase after paying £327 10s. 
as part of the premium or deposit, & was let into 
possession of the house. The draft lease when 
produced contained (inter alia) a covenant by 
the lessee “ to pay all costs, charges & expenses, 
including solrs.’ costs surveyors’ fees, incurred 
by the lessor for the purpose of or incidental to the 
preparation & service of a notice under Convey- 
ancing Act, 1881 (c. 41), s. 14, requiring the lessee 
to remedy a breach of any of the covenants on the 
part of the lessee. ...” . . 

Pltf. alleged tliat this covenant was contained 
in the form of lease in use on tiiis estMe, & on deft, 
declining to sign the lease unless it was omitted 
therefrom, he brought an action for specific per- 
formance of the written agreement : — Held : in 
a case such as this, of a long lease of a new house 
at a moderate ground rent, the covenant in question 
was not an “ ordinary ” or even a reasonable one, 
but was an onerous covenant to which the pur- 
chaser’s attention ought to be called by the vendor, 
& the lease containing this covenant was not a 
lease in the ordinary form ” : — Held : therefore, 
that the action failed, & the deft, was entitled, on 
her counterclaim, to rescission of the contract, 
repayment of £327 lOs., with interest at 4 per cent. 
— Allen v. Smith, [1924] 2 Ch. 308 ; 93 L. J. Ch. 
538 ; 131 L. T. 667 ; 68 Sol. Jo. 718. 

What are usual covenants.] — See Landlord k, 
Tenant, Vol. XXXI., pp. 115-119, Nos. 2495- 


Sect. 2.— DUTY TO MAKE TITLE. 

Sub-sect. 1. — In General. 

1076. General rule.] — If a contract be made for 
the sale of leasehold property unconditionally, & 
without a stipulation in terms on the part of the 
vendor, that he means to sell his interest only in 
the residue of the term, & that he will not warrant 


PART V. SECT. 1. SUB-SECT. 2.— B. 

10721. Onerous (^unusual covenants.] 
— The vendor of a leasehold interest 
is bound to know what covenants are 
In his lease ; &; if an intending: pur- 
chaser state the object which he has 
in purchasing, the vendor Is bound 
to communicate such knowledge to 
him, provided such covenants can be 
reasonably interpreted as aflocting the 
object which ho la aware the purchaser 
has in view in purchasing the premises ; 


& If the vendor is silent as to a covenant 
in the lease prohibiting or interfer- 
ing with that object, his silence is 
equivalent to a representation that 
there is no such prohibitory covenant 
even though ho Is not aware of its 
extent or operation. — Powek v. Bar- 
rett (1888), 19 L. B. Ir. 450.— IR. 

PART V. SECT. 2, SUB-SECT. 1. 

10761. General rule .] — As between 
vendor & purchaser a doubt upon a 


litle makes it bad. — Hoyle v. 
Edwards (1869), 6 W. W. & A’B. 
48.— AUS. 

107611. .] — A vendor of real 

estate must at law, os well as In equity, 
bhow an unassailable title.— Enwright 
1’. M'Caw (1875), 1 V. L. R. 196.— AUS. 

1076 ill . . ] — ^Where a party binds 

himself to make a good & eifectual 
eonveyanoe of land, ho must prove 
that he has the legal title, & that the 
land did actually pass by his deed. — 
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his lessor’s title, he is bound to show to the satis- 
faction of the purchaser that his lessor, or the 
original grantor of the term, was entitled to grant 
the lease. He cannot otherwise oblige the pur- 
chaser to complete the contract made for the pur- 
chase of the premises. Nor is there anything in 
the circumstances of the lease having been originally 
granted by a lay corpn., or of its being of very old 
date, to make it an exception to the general rule 
of law. Exception to report of title, that the 
abstract not having set out the title of the original 
lessor, & those under whom the lessee claimed, did 
not contain a good title, overruled. Accordingly 
a memorandum of an agreement, dated May 16, 
for sale & purchase of leasehold property described 
therein as “ a messuage held for the remainder of 
a term of years under the corpn. of Bath, & the 
late K. A. at the sum, etc., an abstract to be made 
out &> delivered by the vendor, & the assignment 
to be made & prepared at the expense of the pur- 
chaser, the purchase-money to be paid at or before 
Midsummer,” with other ordinary provisions : — 
Held : on exceptions to the master’s general report 
of title, not to be binding on the purchaser against 
objections made on his part upon receiving the 
abstract of title, that the contents of two existing 
deeds were not introduced in the abstract delivered 
on May 24, though they were contained in an 
abstract delivered afterwards on Sept. 3, in con- 
sequence of which the purchaser abandoned the 
contract. Semble : such an agreement does not 
give such a description of the interest meant to be 
sold, as to preclude the purchaser’s right to seek 
further into the title. 

It is a general rule in equity, founded on 
principles of honesty & the dictates of good sense, 
that if a person, generally speaking, offers anything 
for sale, the vendee, or he who becomes the pur- 
chaser, is entitled to see that the vendor has it 
with the qualifications, & in the way in which he, 
the vendee, understood that he bought it ; that 
is, so as to afford him an assurance of having bought 
what he wanted, & meant to buy, or at least, what 
was offered or professed to be sold, or he may reject 
the contract (Richards, C.B.). — Purvis v. Bayer 
(1821), 9 Price, 488 ; 147 E. B. 159, Ex. Ch. 
AnTiotations : — Apld. Souter v. Drake (1834), 5 B. & Ad. 992. 

Refd. Spratt v. Jeffery (1829), 5 Man. & Ry. K. B. 188 ; 

Stranks v, St. John (1867), L. R. 2 C. P. 370. 


1077. Duty implied by law — Independently of 
agreement.] — Contractor for a purchase of a real 
estate, to which the title proves, without collusion, 
defective, is entitled to no satisfaction for the 
loss of his bargain. 

These contracts are merely upon condition, 
frequently expressed, but always implied, that the 
vendor has a good title. If he has not, the return 
of the deposit, with interest & costs, is all that can 
be expected (Blackstone, J.). — Flureau v, 
Thornhill (1776), 2 Wm. Bl. 1078 ; 96 E. R. 635. 
An^taiiona : — Distd. Hopkins v. Grazehrook (1826), 6 
B. & C. 31 ; Robinson v. Harman (1848), 1 Exch. 850. 
FoUd. Pounsott v. Fuller (1866), 17 C. B. 660. Apld. 
Sikes V. Wild (1863), 4 B. & S. 421. Distd. Lock v. Furzo 
(1866), L. R. 1 C. P. U1 ; Engell v. Fitch (1869), L. R, 4 Q. B. 


659 : Wall v. London City Real Property Co. (1874), 
L. R. 9 Q. B. 249. Apprvd. & FoUd. Bain v. Fothergill 
a874). L. R. 7 H. L. 168. Apld. Gas Lif?ht & Coke Co. v. 
Towse (1887), 35 Ch. D. 519. Consd. Day v. Singleton, 
[1899] 2 Ch. 320. Apld. Morgan v. RubscII, [1909] 1 
K. B. 357. Distd. Re Daniel, Daniel v. Vaaisall, [19171 
2 Ch. 405. FoUd. Keen r. Mear, [1920] 2 Ch. 574. Reid. 
Walker v. Moore (1829), 10 B. & C. 416 ; London & 
Greenwich Ry. v. Goodchild (1844), 13 L. J. Ch. 224; 
Gray v. Fowler (1873), L. R. 8 Exch. 249 ; Re Groat 
Northern Salt & Chemical Works, Ex p. Fenwick (1891), 
36 Sol. Jo. 42 ; Baynes v. Lloyd, [1895] 2 Q. B. 610 ; 
Braybrooks v. Whaley, [1919] 1 K. B. 436. Mentd. 
Hoclges V. Lichfield (1833), 2 L. J. C. P. 133 ; Godwin v, 
Francis (1870), L. R. 5 C. P. 295 ; Addis v. Gramophone 
Co., [1909] A. C. 488. 

1078. .] — A party who occupied a 

house as tenant from year to year, entered into 
the following agreement with his landlord, “ Sept. 
2, 1831, S. 8., the tenant, pmehased an estate in 
the parish of Corbey, bought of H. G., the landlord, 
at the sum of £100. Received on account, 10«. 
Mr. R. G. is wilhng to let tlie sum lie, by paying 
4 per cent.” : — Held : as there was an implied 
condition in the contract that the landlord should 
make out a good title, the agreement for the ijur- 
chase did not operate as a surrender of th(‘ tenancy 
by operation of law. — Doe d. Gray v. Stanion 
(1836), 1 M. & W. 095 ; 2 Gale, 154 ; Tyr. & Gr. 
1065 ; 5 L. J. Ex. 253 ; 150 E. R. 014. 

Annotaiions : — FoUd. Tarte v. Darby (1846), 16 M. & W. 
601. Distd. Turner v. Watts (1927), 44 T. L. R. 105. 
Refd. Hocigson V. Hooper (1860), 3 E. & E. 149 ; Ellis r. 
Rogers (1885), 29 Ch. D. 661. Mentd. Jones v. Mills 
(1861), 10 C. B. N. S. 788 ; Vivian v. Moat (1881), 16 
Ch. D. 730 ; Ellis v. Wright (1897), 76 L. T. 522, 

1079. .] — The declaration stated that 

it was agreed between pltf . & deft, that pltf. should 
purchase two houses of deft, for the residue of a 
term of years, etc. ; that deft, should paper them, 
etc. ; that pltf. should pay part of the purchase- 
money, on the completion of the conveyance of the 
houses ; & further, that deft, should make a good 
title. At the trial, an agreement was produced 
as follows : “ Mr. 11., pltf., having agreed to 

purchase of Mr. B., deft., two leasehold houses, 
etc. Mr. B. hereby agreed to paper, etc. ; Mr. II. 
to pay, etc. at the time of the conveyance, etc.” 
Nothing was said in the agreement as to making 
a title : — Held : tlie agreement to purcliase, though 
recited as an existing agreement, was to be con- 
sidered as forming part of the agreement produced ; 
also, there was no variance between the agree- 
ment stated in the declaration & the one produced 
in evidence, on the ground that the latter was silent 
as to the title, inasmuch as the contract to make a 
title was implied. — Hall v. Betty (1842), 4 Man. 
& G. 410 ; 5 Scott, N. R. 508 ; 11 L. J. C. P. 256 ; 
134 E. R. 168. 

Annotations : — Refd. Kiiitrca v. Preston (1856), 25 L. J. Ex. 
287 ; Want v. SUlUbrass (1873), L. R. 8 Exch. 175. 

1080. Purchaser’s notice of defect.] — • 

Ogilvie v. Foi«jambe, No. 183, ante. 

1081. Implied duty to sell free from 

incumbrances.] — Independently of the question of 
merger, a party selling is taken, prhnd facie ^ to 
do so free from incumbrances (Page-Wood, V.-C.). 
— ^Bulkeley V. Hope (1858), as rei)orted in 1 
K. & J. 482 ; 26 L. T. O. S. 56 ; 1 dm\ N. S. 864 ; 3 


Toland Bruce (1851), 8 U. C. R. 

1 1. — CAN. 

1076 iv. .] — Upon sale of land, 

there l8 an Implloa condition that 
vendor shall show a good title, imless 
the contrary is expressly agreed upon. 
:~GpoDY r. Carlson (1914), 28 W. L. 
H. 651 ; 16 D. L. R. 822.— CAN. 

1076 V. .] — A vendor under an 

entitled to an order directing purohafier 
the purchase -money or anv 
i^telment thereof until he establishes 
to the satisfaction of the ot. that ho 


has a good title to the premises sold. — 
Pedlar v. Ryder, Grant & Murphy 
(1915), 8 W. W. R. 559 ; 24 D. L. K. 
427.— CAN. 


1076 vi. .] — Mackay v. Prohar 

vSe J^AINE (Sask.), [1923] 2 D. L. R. 
1148 ; [1923] 2 W. W. R. 272.— CAN. 


1076 vii. .]— It is incumbent on 

pltf. who sues for the purohahc-price 
of land to tender title to deft. In 
his declaration upon payment by the 
latter of the pnrchase-piioe. -Union 
Government (Minister of Lands) 


V. Foster, [1915] C. P. D. 201.— 

S. AF. 


c. Vendor selling su^h title as he 
has .] — Where the vendor sells only 
such title as he has, the purchaser 
^vlll be compelled to complete his pm*- 
chase, although the vendor does not 
show a good titlo, or although the 
titles appeal’s to be not good. — Leslie 
r. Preston (1859), 7 Gr. 434. — CAN. 


d. Conveyttnee to rendor mode more 
than forty years — Before contract for sale 
to piurch^cr.] — Rt Lemon & Davies’ 
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Sale oe Land. 


Sect. 2 . — Duty to 'make title: Stih-secis, 1 2.] 

W. R. 360 ; 69 E. R. 649 ; on appeal (1856), 8 
J)e G. M. & G. 36, L. JJ. 

Annotation: — Mentd. Pr>’'8e v. Pryse (1872), L. H. 15 Eq. 

86. 

1082. .] — Phillips v. (’ald- 

CLEUGH, No. 1108, post. 

1083. .] — If you sell property, 

primd facie you sell it free from incumbrances, & 
it is for the person who made the contract to hand 
oyer the property to show, if he can, that it was not 
his intention to hand it over free from incum- 
brances. That has not been done by pltf. in this 
action (Kay, L.J.). — Sharman v. Sharman (1892), 
as reported in 67 L. T. 833 ; 4 R. 124, C. A. 

1084. Duty to use reasonable diligence.] — 
Hawkins v. Shewen, No.l396,pos^. 

1085. Sale ol leaseholds.] — In every contract for 
the sale of an existing lease, there is an implied 
undertaking by the seller, if the contrary be not 
expressed, to make out the lessor’s title to demise ; 
& without showing such title, the seller cannot 
maintain an action at law against the buyer, for 
refusing to complete the purchase. Where a 
lessee in possession contracted to sell the residue of 
his term, being three years & a quarter, at the rent 
of £42 per annum, the vendee paying £30 for the 
fixtures, as per list : — Held : it was not to be 
inferred from the short residue of the term, the 
small value of the property, & the absence of any 
premium for the lease, that the vendee intended 
to waive his right to call for the production of the 
lessor’s title. — Souter v. Drake (1834), 5 B. & Ad. 
992 ; 3 Nev. & M. K. B. 40 ; 3 L. J. K. B. 31 ; 110 
E. R. 1058. 

Annotations : — Apld. Doc d. Gray v. Stanlon (1830), 1 

M. & W. 695. Folld. Hall v. Betty (1842), 11 L. J. C. P. 

256. Distd. Klntrea v. Proeton (1856), 25 L. J. Ex. 287. 

Befd. Ellis V. Rogers (1885), 29 Ch. D. 601. Mentd. Hall 

V. Conder (1857), 5 W. R. 491 ; Stranks v. St. John (1807), 

36 L. J. C. P. 118. 

1086. Implied condition as to lessor’s title.] 

— Upon a contract for the sale of an agreement for 
a lease, it is not an implied condition that the 
lessor has power to grant the lease. — Kintrea v. 
Perston (1856), 1 li. & N. 357 ; 25 L. J. Ex. 287 ; 
156 E. R. 1241. 

Annotation .— Refd. Hall v. Conder (1857), 2 C. B. N. S. 22. 

1087. — -Purvis v. Rayer, No. 1076^ 

ayiie. 

1088. Express contract to give good title — Pur- 
chaser entitled to withhold payment until good title 
made.] — In an acton by the vendor against the 
purchaser of an estate for the non-payment of the 
residue of the purchase-money the declaration 
stated, that, on, etc., in consideration of £90, 
then paid to pltf. by deft., A; of the further sum 
of £820 to bo paid to pltf. on Nov. 1, then next, 
pltf. agreed to sell, & deft, agreed to buy a certain 
messuage, etc., & to pay pltf. the residue of the 
purchase-money on Nov. 1, then next ; & that 
thereupon a conveyance of the said premises, & 
the freehold & inheritance thereof, should be made 
to deft, by all proper parties, at the expense of pltf., 
provided that pltf. should not be liable to pay the 
expenses of any attorney whom deft, should employ 
to investigate the title ; & pltf. agreed to deduce 
a good marketable title to the premises, but 
deft, was to be satisfied with the usual conveyance 
of the freehold of the premises from the lords of 


the manor, etc. ; that it was further agreed 
between pltf. & deft., that, if the completion of the 
purchase should, from any cause on the part of 
pltf., be delayed beyond the said Nov. 1, deft, should 
pay interest on the unpaid portion of the purchase- 
money, at the rate of 10s. per cent. & if the delay 
should be caused by deft, at the rate of £5 per cent, 
from the said Nov. 1, until the day of payment, 
deft, being entitled to the rents & profits, & to the 
possession of the said premises, on & from the said 
Nov. 1. The declaration contained a general 
averment that pltf. had performed aU things on 
his part, etc. Deft, pleaded first that pltf. was 
not ready & willing to convey the premises ; 
secondly, that pltf. did not deduce a good market- 
able title ; & thirdly, that pltf. did not tender any 
deed for conveying the premises to deft. ; & these 
pleas each concluded with a verification ; — Held : 
according to the true construction of the agreement, 
deft, was not bound to pay the residue of the 
purchase-money until a good title to the promises 
was made out by pltf., & he was ready to convey 
to deft. — Manby V. Cremonini (1851), 6 Excli. 
808 ; 2 L. M. & P. 550 ; 21 L. J. Ex. 288 ; 155 
E. R. 772. 

1089. Purchaser's notice of defect .] — Rc 

Gloag Miller’s Contract, No. 1228, post 

1090. Good marketable title.] — T. 

agreed to sell to C. certain freehold houses, & to 
make a good marketable title. On investigation 
of the title it appeared that the houses were part 
of a property which had been sold by a building 
society in lots, subject to stringent restrictive 
covenants which were admitted to make the title 
not a marketable one. T. having declined to 
procure a release of the covenants, C. brought an 
action to recover back his deposit. T. adduced 
evidence that C. knew of the restriction at the 
time of the contract, & the jury found that he 
did : — Held : this evidence could not be admitted 
to modify the terms of the express contract, & 
pltf. was entitled to recover. — Cato v. Thompson 
(1882), 9 Q. B. D. 616 ; 47 L. T. 491, C. A. 
Annotations : — Consd. Simpson v. Gilley (1922), 92 L. J. Ch. 

194. R«fd. EIUb V. Rogers (1885), 29 Ch. D. 661 ; Ash- 

burner V. Sewell, [1891] 3 Ch. 405 ; May v. Platt, [1900 J 

1 Ch. 616 ; Rudd v. Lascelles, [1900] 1 Ch. 815 ; Halkett 

V. Dudley, [1907] 1 Ch. 590 ; Alderdale Estate Co. v. 

MeUrory, [1917] 1 Ch. 414. 

1091. Vendor selling such title as he has.] — 

Deft, sold & conveyed to pltf. some undivided 
shares in various properties. Disputes afterwards 
arose as to what shares had boon purchased. They 
agreed to settle all these disputes & signed a written 
agreement that pltf. should pay deft. £9,500, 
& that deft, should execute such deeds as pltf. 
should require for the conveyance of the estates. 
Upon a bill for specific performance ; — Held : 
deft, was not bound to deduce any title to the 
property. — Godson v. Turner (1851), 15 Beav. 
46 ; 51 E. R. 453. 

1092. Agreement for lease with option of pur- 
chase — Exercise of option.] — By an agreement 
entered into between pltf. & deft., the latter 
agreed with the former to gi'ant him a lease for a 
term of ninety-nine years, subject to a yearly rent 
& certain covenants to be inserted in the proposed 
lease. The agreement contained an option on the 
part of pltf. to purchase the premises within three 
years. Pltf. having electee! to purchase, deft, 
refused to produce his title to the premises : — 


CONTRAcrr, [1919] V. L. R. 481.— 

AUS. 

e. J>uty of vendor to provide for 
statutory charye .} — Theie Ib a general 
rule of law that whei*e a btatutoiy 
chaigo Is imposed upon land, at all 
oventti prior to the making of a con- 


tract of sale, in the absence of express 
provision tbo vendor must provide 
for that charge. — Re Sneksby & 
Ades & Bowes* Contract, [1919] 
V. L. R. 497.— AUS. 

f. Payment of part of purchase' 
money — Good title must be sftovm.]-^ 


Thompson v. Brunsicill (1859), 7 
Gr. 542.—CAN. 

g. Right of purchaser to assume 
title is good .] — purchaser of land has 
a right to assume that the title is 
good, & that it is free from incum- 
brance, Sc to roquiro this to be 
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Held : the right of pltf . was that of an ordinary 
purchaser, who was entitled to have a good title 
produced, in the absence of any condition to the 
contrary, & the onvs was upon deft, to show that 
that right had been waived. — Welchman v. 
Spinks (1861), 6 L. T. 385, L. C. 

Sale by assignee of bankrupt.] — See Bank- 
ruptcy, Vol. IV., p. 230, Nos. 2151, 2152. 


Sub-sect. 2. — What Title must be made. 

1093. Sale in one lot — Vendor must make title 
to whole.] — A. purchased, at a sale by auction, a 
lot described in the particulars of sale, as 11 houses. 
Nos. 1, 2, 3, etc., situate, etc., & it was stated that 
“ the estate was held by lease of B.” Previous to 
the lease a small pari of the ground of No. 2 was 
subtracted from the possession of the lessee ; but 
the lease, nevertheless, contained a description 
& plan, in the margin, of the whole ground plot, 
including that part : — Held : although in equity 
B. should not be entitled to enforce the covenants 
in the lease as to that part of the groimd, yet that 
the particulars of sale being with reference to the 
lease, without an exception of the plot subtracted 
from the possession, A. the purchaser was entitled 
to call upon the vendor to complete his purchase, 
by making a good title to the whole estate con- 
tained in the lease, & an assignment of the lease was 
not a compliance with the conditions of sale, the 
vendor not being able to convey the above- 
mentioned small plot of ground. — Tomkins v. 
White (1800), 3 Smith, K. B. 435. 

1094. .] — Roffey v. Siiallcross 

(1819), 4 Madd. 227 ; 56 E. R. 690. 

Annotations : — Refd. Casamajor v. Strode (1834), 2 My. & K. 

706 ; Holliday v, Lockwood, [1917] 2 Ch. 47. 

1095. Sale In two lots — Whether title must be 
made to both .] — Ex p. Tilsley (1819), cited 4 
Madd. 227, n. ; 50 E. R. 690. 

Annotations : — Refd. Casamajor v. Strode (1834), 2 My. & K. 

706 ; Holliday v. Lockwood, [1917] 2 C)h. 47. 

1096. — .J — Lewin V , Guest, No. 1277, 

post. 

1097. Lots more conveniently occu- 

pied together.] — Where a man purchases at an 
auction two distinct lots which adjoin, &> which 
would more conveniently be occupied together, 
he is not obhged to go on with the purchase of 
either, unless the seller can make a good title to 
both. — Gibson v. Spurrier (1795), Peake, Add. 
Cas. 49 ; 170 B. R. 190, N. P. 

Annotation Refd. Holliday v. Lockwood, [1917] 2 Ch. 47. 

1098. Agreement for sale to railway company — 
Covenant to furnish sufficient title — Duty to make 
good & perfect title — Or title satisfactory to 
company.] — A. enters into an agreement with a 
railway co. to sell certain parcels of land, & 
covenants to furnish a sufficient title : — Held : 


A. was bound under such an agreement to furnish 
either a good & perfect title, or, at all events, such 
a title as would satisfy the co. — Long v . Biunold 
(1849), 13 L. T. O. S. 285. 

1099. Marketable title.] — (1) On a vendor’s bill 
for specific performance, the opinion of the ct. 
was much in favour of the title, the question 
on which turned on the construction of a parti- 
cular will ; but the ct., being unable to found that 
opinion upon any general rule of law, or upon 
reasoning so conclusive as to satisfy the ct. that 
other competent persons might not entertain a 
different opinion, or that the purchaser taking the 
title might not be exposed to substantial A not 
merely idle litigation, refused to decree a specific 
performance. 

(2) A doubtful title, which a pui*chaser will not 
be compelled to accept, is not only a title upon 
which the ct. entertains doubts, but includes also 
a title wliich, although the ct. has a favourable 
opinion of it, yet may reasonably A fairly be 
questioned in the opinion of other competent 
persons, for the ct. has no means of binding the 
question as against adverse claimants, or of 
indemnifying the purchaser, if its own opinion 
in favour of the title should turn out not to be 
well founded. 

(3) If the doubts as to a title arise upon a 
question connected with tlie general law, the ct. 
is to judge whether the general law on the point 
is or is not settled ; A if it be not, or if the doubt s 
as to the title may be affected by extrinsic circum- 
stances, which neitlier the purchaser nor the ct. 
can satisfactorily investigate, specific performance 
will be refused. 

(4) It is the duty of the ct.,'on questions of title 
depending on the possibility of future rights 
arising, to consider the course wiiich would bo 
taken if the rights had actually arisen, A were in 
com'se of litigation. 

(5) A marketable title is a title which, at all 
times, A under all circumstances, may be forced 
upon an unwilling purchaser. 

(6) Every pm'chaser is entith^d to recpiire a 
marketable title ; by which I understand to be 
meant, a title wliich, so far as its antecedents are 
concerned, may at all times, A undi*r all circiun- 
stances, bo forced upon an unwilling purchaser 
(Turner, V.-C.). — Ryrke v . Waddinoiiam (1853), 
10 Hare, 1 ; 08 E. R. 813. 

Annotations : — As to (1) Refd. Collard v. Sampson (1853), 

4 De G. M. A G. 224 ; Freer v. Hesse (1853), 4 He G. M. A 

G. 495 ; Burnaby v. Equitable Boversionary Intei-est 

See. (1885), 54 L. J. Cli. 466. As to (2) Refd. (Jreen v. 

Jenkins (1860), 1 He G. F. A J. 454. As to (3) Apld. 

Falkner v. Equitable Iteversionary See. (1858), 1 Hrew. 

352. Consd. Palmer v. Locke (1881), 18 Cb. H. 381. 

Refd. Bull V. Hutcheus (1863), 32 Jieav. 615 ; Hood r. 

Oglander (1865), 34 Beav. 513 ; Hamilton v. Buckniaster 

(1866), 36 L. J. Ch. 58 ; Mulllugrs v. Trindor (1870), L. R. 

10 Eq. 449. Oencratly, Consd. tie Frith’s Contracl, Frith 

V. Osborne (1876), 24 W. K. 1061. Refd. Bradshaw v. 

Fane (1856), 3 Drew, 534 ; Collier v. M’Beau (1865), 35 

L. J.Ch. 144. 


shown before he can be compelled to 
pay any part of his purchase-money. 
—^amkron v . Carter (1885), 9 O. II. 
426. — CAN, 

^ Sale of Croton leaseholds.] — Munuo 
V. Pedersen, [1921] N. Z. L. R. 115. 

N.Z, 


PART V. SECT. 2, SUB-SECT. 2. 

k. General rule.] — The vendor 
bound to show & make good title j 
accordance with the contract. - 
ApiioL V . Alberta Land & Invea^ 
MENT Co. (^ta.) (1912). 20 W. L. 1 
185 ; 1 W. W. H. 787.-— CAN. 

.. “‘T — •] — Under an CMgrreemeni fi 

me sale of land in which the place i 
of completion of the oontra< 


are not mentioned, the vendor is only 
called m)ou to show that he has a good 
title. — T hompson v . McDonald A 
WimoN (1914), 20 B. C. R. 223.~-CAN. 

m. .] — Under an agreement 

for tho sale of land, a purchaser 
acquires (unless his rights arc ex- 
pressly or impliedly restricted) a right 
to receive a good title in foo simple to 
all the suhjtxjts, us(tne ad codum et ad 
inferos (within tho description of the 
parcels) denoted by tho term “ land,” 
as delined by law. — Armstrong v . 
Sparling A Kennedy, [1925] 1 

D. L. R. 914 ; [1925] 1 W. W. R. 
390 i 19 Sask. L. K. 227.— CAN. 

n. .1 — ^A purchaser must have 

such a title as ho can force down 


upon a re-purchaser from him at 
any time. — M agennis v. FalU)N 
(1829), 2 Mol. 561.— IR. 

o. Title free from incumbrances — 
Dower.]— A party agreeing to convoy 
is hound to do so free from dower. — 
Van Norman v. Beaupre (1856), 5 
Gr. 599. — CAN. 

p. .]— An owner of real 

estate who alone enters into an agree- 
moiit to sell \\dll ho required to procure 
a bar of his wife’s dowser. — L ougheau 
r. Stubbs (1880), 27 Gr. 387. — CAN. 

q. .]— Graham r. Stephens 

(1880), 27 Gr. 434.-— CAN. 

r. Droperty sold upon credit 

— Whether purchase-money as received 
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Sect. 2. — Dviy to make title: SvJb-aeds, 2 cfc 3, A., 
B. & C.] 

1100. Prim& facie title in fee.] — A party pro- 

C 'ng to borrow money on security, does not bind 
self by implication of law, to produce a security 
of any particular degree of safety or of any parti- 
cular title, as in the case of a contract of sale where 
primd facie the vendor is to make out a title in fee. 
On the contrary, the transaction of borrowing 
implies that a security of any degree of safety may 
be made available by a term compensating for the 
increased risk. — Melbourne v. Cottrell (1857), 
29 L. T. O. S. 293 ; 5 W. R. 884. 

1101. Sale of enfranchised copyholds.] — Kerr 
V, Pawson, No. 1112, poat. 

1102. Sale of leaseholds — Vendor must show title 
to lease.] — (1 ) In the case of a sale of a lease [the 
law] requires the vendor to show that he has a 
valid title to the lease or to the term granted by 
the lease (Fry, J.). 

(2 ) In the case of an agreement to lease tlie vendor 
is bound to show that there is a subsisting valid 
agreement to lease (Fry, J.). — Brewer v Broad- 
wood (1882), 22 Ch. I). 105 ; 52 L. J. Ch. 136 ; 47 
L. T. 508 ; 31 W. R. 115. 

AnnoicUions : — As to (1) Refd. lie Baylev & Shocsrnith’a 
CoDtract (1918), 87 L. J. Ch 626. As to (2) Refd. Ellis r. 
Rogers (1885), 29 Ch. 1). 661 ; Lee v. Soames (1888), 59 
L. T, 366 ; Bolton Partners v. Lambert (1889), 41 Ch. D. 295 ; 
Brickies v. Snell, [1916] 2 A. C. 699. Generally, Refd 
WylHOn V. Dunn (1887), 34 Ch. D. 569; Bellamy v. 
Dcbenham (1891), 60 L. J. ch. 166 ; Famham Brewery 
Co, V. Hunt (1893), 08 L. T. 440. 

1103. Agreement for lease — Vendor must 

show subsisting valid agreement.] — ^Brewer v . 
Broadwood, No. 1102, ante. 

1104. Option to purchase by lessees — All 
estate/' etc., at date of lease — Premises mortgaged 
at date of lease.] — By a lease dated Apr. 15, 1920, 
landlords demised premises to tenants for the term 
of three years. The lease contained a provision 
that the tenants should at any time during the 
term “ have the option of purchasing all the 
estate, interest <fe title which is, at the date of these 
presents, vested in the landlords in & to the free- 
hold premises hereby demised & tlu' fixtxires & 
fittings ... at a price not exceeding £3,000.’* 
On Apr. 15, 1921, the tenants wrote exercising the 
option to purchase for £3,000. They subsequently 
found that the premises had not at the date of 
the lease been vested in the landlords for an 
unencumbered estate in fee simple, but had been 
mortgaged in 1910 to secure a loan of which £500 
was at the date of the lease & was still owing : — 
Held : imder the option the tenants were only 
entitled to acquire for £3,000 the actual interest 


in the premises that the landlords had at the time 
of the lease, <Sr, therefore, the landlords were under 
no obligation to pay off the mtge. & convey the 
unencumbered fee simple in consideration of the 
purchase price of £3,000. — Fowler v. Willis, 
[1922] 2 Ch. 514 ; 91 L. J. Ch. 772 ; 128 L. T. 
500 ; 66 Sol. Jo. 576. 


Sub-sect. 3. — What Amounts to Good Titljo. 

A, In General. 

1105. Good title having regard to terms of con- 
tract.] — ^UrPERTON V. Nickolson, No. 1114, post. 

1106. Equitable title in vendor — Legal estate 
outstanding.] — An abstract showed the equitable 
fee to be in the vendor, & the legal estate to be in 
A. as a mtgee. for a term, &; subject thereto, in B. 
in fee. By a supplemental abstract it appeared 
that, before the abstract w^as delivered, A. assigned 
the mtge. money to B. & was declared a trustee of 
the term for him, & that he had since died intestate ; 
that his father, who first took out administration 
to him, was also dead, & that he remained unre- 
presented for some years ; after which S. took out 
administration to him ; — Held : the first abstract 
showed a complete title ; the tracing of the title 
to the legal estate being matter of conveyance 

I merely. — Avarne v. Brown (1844), 14 Sim. 303 ; 
14 L. J. Ch. 30 ; 8 Jur. 1037 ; 00 E. B. 375. 

1107. .] — Kitchen v. Palmer, No. 

710, ajiie. 

1108. Property sold as freehold.] — Pltf. con- 
tracted to purchase of defts. a house described as a 
“ freehold ” residence, etc., being lot 2 referred 
to in the particulars, subject to certain conditions 
of sale, & paid the deposit. Condition 5 : “ The 
abstract of title to lots 1, 2 & 3, being the freehold 
portion of the property, w^ill commence with a 
conveyance of Apr. 17, 1860, & no i^urchaser shall 
investigate, or take any objection in respect of th(‘ 
title prior to the commencement of tlie abstract.” 
Condition 0: ‘‘If any error or misstatement shall 
appear to have been made in the particulars of 
sale, it is not to annul the sale ; but sliall entitle 
the purchaser to compensation.” The abstract 
of the deed of Apr. 17, 1860, recited an indenture 
of Mar. 2, 1850, whereby E. assigned to R. in fee, 
& another deed whereby R. assigned to certain 
trustees in fee, & by the deed the trustees conveyed 
to defts.’ testator in fee, subject, so far as the 
j:>remises were subject thereto, to tlie covenants 


should be utilised to redvee mortgage- 
debt .} — ^Where the pi-operty is sold 
upon credit, & the vendor executes a 
bond for a conveyance free from in- 
cumbrances, on payment of the last 
instalment, the purchaser cannot 
during the term of credit, call upon the 
vendor to remove a mtge. created by 
him upon the property, or to allow 
the purchase -money to bo applied as 
it becomes payable in discharge of 
the incumbrance. — CJhantleu v. Incl 
(1859), 7 Or. 432,-— CAN. 

t. .] — Shaw r. Led YARD (1866), 

12 Gr. 382.~CAN. 

a. .] — A vendor agreed to 

pay off a mtge. existing on the pro- 
perty, & the deciee directed a good & 
suftlcicnt conveyance “ according to 
said agreement.^’ Deft., the vendor, 
neglected to pay off the mtge., Sc pltf. 
thereupon moved upon petition to 
amend the decree by ordering deft, to 
obtain a disoharge of such incum- 
brance but the ct. directed that the 


vendor pay off the intge. within a 
limited time, or in default, that the 
purchaser, should bo at liberty to do 
so, procure an uAsignmeiit, & have bis 
remedy against the vendor, whose con- 
veyance be was not boimd to accept 
till this mtge. was paid off , the 
purchase-money in ct. to bo applied 
pro tavto theieto. — S tammers 
O’Donohoe (1881), 29 Gr. 64.— CAN. 

b. .] — Mac’klin V. J)o^^LINe, 

(1890), 19 O. R. 441.— CAN. 

c. .] — Fee V. Macdonald 

Manuj^aoturino Co. (1912), 23 O. W. 
R. 189 ; 4 O. W. N. 63 ; 6 D. L. R. 
852.— CAN. 

d. ]— An amement between 

ail owner of land & estate agents 
giving the latter an authority to sell 
on commission If registered against 
the land forms a cloud on the title 
which the vendor must remove at 
the instance of a purchaser. — Rosen- 
berg V , Bochler (1913), 24 0. W. R. 


59 ; 4 O. W. N. 757 ; 10 D. L. K. 422. 

—CAN. 

e. Legal estate of vendor not 

an encumbrance.] — The legal estate of 
a vendor who has ma^de an agreement 
to sell does not constitute an encum- 
biance upon the equitable estate of the 
purchaser wheio the pui chaser ha.s 
entered into another agreement as 
vendoi foi the resale to a sub-purchasiT. 

Greene v. Appleton (1916), 31 
W. L. R. 518 ; 8 W. W. R. 867.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— A. 

f. Title vrith equitable defect.] — 
Brunskill V. Wilson (1866), 26 U. C. 
R. 248.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— B. 

1106 i. Equitable title in vendor — 
Jjegal estate outstanding .] — Turner v. 
MgGavin (1915), 30 W. L. R. 505 ; 31 
W. L. R. 465.--CAN. 
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& conditions on the part of the grantee, his heirs 
& assigns, in the indenture of Mar. 2, 1850. Pltf, 
refused to complete the purchase without further 
explanation of what these covenants & conditions 
were, & defts. refused any further abstract, relying 
on conditions 5 & 9 : — Held : the property having 
been sold as “ freehold,” pltf. was entitled to have 
an unencumbered freehold title ; under the deed 
of Apr. 17, 1860 ; & conditions 5 & 9 did not pro- 
tect defts. ; & pltf. was therefore entitled to rescind 
the contract & recover the deposit, etc. — Phillips 

V, Caldcleugh (1868), L. R. 4 Q. B. 159 ; 9 B. 
& S. 967 ; 38 L. J. Q. B. 68 ; 20 L. T. 80 ; 17 

W. R. 575. 

Annotations : — Folld. ITono v. Gakstattor (1909), 63 Sol. Jo. 

286. Reid. Cato v. Thompson (1882), 9 Q. B. 1). 610. 

1109. Power to get In legal estate.] — 

Camberwell & South London Building Society 
V. Holloway, No. 1136, post. 

C. Property Subject to Mining Rights. 

1110. Whether title good.] — Reservation of salt 
works, mines, etc., in 1704, with a right of entry, 
though no instance of any claim, &; tlie title had 
been transferred in 1761, without such reservation, 
upon the usual covenants, held an objection, 
giving a right to compensation : the purchaser 
not insisting upon it farther. — Seaman v. Vawdrey 
(1810), 16 Ves. 390 ; 33 E. R. 1032. 

Annotations ; — Reid. Ramsden v. Hirst (1858), 4 Jur. N. S. 

200. Mentd. Low Moor Co. r. Stanley Coal Co. (1875), 

33 L. T. 436. \ 

1111. .] — On the purchase of an underlease, 

it is not a valid objection to the title that the under- 
lease may become forfeited by the non-performance 
of the covenants in the original lease. 

Wliere a contract is entered into to sell a free- 
hold, & nothing is said about the minerals, if the 
purchaser finds the minerals are reserved, the title 
is bad, & he cannot be compelled to take it. But 
if, on a sale of copyholds, nothing is said as to the 
minerals, can a purchaser object that the title is 
bad because he cannot touch the minerals except 
with the consent of the lord ? Clearly not. . . . 
A contract to assign a lease is not satisfied by 
granting or assigning an underlease (Romilly, 
M.R.). — Hayford V. CriddIxE (1855), 22 Beav. 
477 ; 52 E. R. 1192. 

Annotation : — Refd. Re Beyfiis & Masters’s Contract (1888), 

39 Ch. D. 110. 

1112. .] — The vendor of a copyhold estate 

enfranchised under Copyhold Act, 1852 (c. 31), is 
not bound to show the lord’s title. 

After the passing of Copyhold Act. 1841 (c. 34), 
Copyhold Act, 1852 (c. 51), an agreement was 
entered into for the sale of a copyhold estate, 
together with the timber ” & all appurtenances to 
the same hereditaments belonging,” as soon as the 
same should become freeliold, under an agreement 
of the vendor to use his best endeavours to 
enfranchise. An enfranchisement was effected 
under the second Act, reserving the minerals to 
the lord : — Held : the contract had reference to the 
provisions in those Acts relative to minerals, etc., 
& the purchaser must complete, notwithstanding 
this reservation. — Kerr v. Pawson (1858), 25 
Beav. 394 ; 27 L. J. Ch. 594 ; 31 L. T. O. S. 224 ; 
22 J. P. 241 ; 4 Jur. N. S. 425 ; 6 W. R. 447 ; 53 
E. R. 687. 

Annotation : — ^Reld. Jenkins v. Green (No. 2) (1859), 27 

Beav. 440. 

1113. .] — ^Where coal mines are worked 

under an agreement which provides that, when the 
workings shall have finally ceased, the pits shall 


be filled in, & the ground restored to cultivation ; 
the cessation of the works & the filling up of the 
pits & the restoration of the land does not prevent 
a reworking of the mines under the agreement. 

An objection to the title on the ground of such 
right to rework is valid, & a purchaser is entitled 
to compensation, to be estimated by taking all the 
circumstances into consideration. — Ramsden v. 
Hurst (1858), 27 L. J. Ch. 482 ; 31 L. T. O. S. 325 ; 
4 Jur. N. S. 200 ; 6 W. R. 349. 

Annotation : — Distd. Rudd v. Lascelles, [1900] 1 Th. 815. 

1114. .] — If a vendor does not deliver the 

abstract of title within the time specified in the 
conditions of sale, he cannot hold the purchaser 
boimd to send in his objections within the time 
limited for that purpose, even though it was stipu- 
lated in the condition for sending in the objections 
that time in that respect should be of the essence 
of the contract. In such a case, the time within 
which objections will be considered as waived will 
depend upon the general principles of the ct. <fc 
the conduct of the parties. Where a decree is 
made for specific performance of a contract for 
sale, <fe an inquiry is directed in general terms 
whether the vendor can make a good title, it must/ 
be understood to mean a good title having regard 
to the terms of the contract ; but if the vendor 
wishes to prevent objections which have been 
waived before the suit from being renewed under 
the inquiry, that point should be considered at the 
hearing, & noticed in the decree. Land was 
described in a contract for sale as freehold, but it 
was shown by the abstract that it was formerly 
copyhold, & had been enfranchised under 
Enfranchisement Acts. A decree was afterwards 
made at the suit of the vendor for specific per- 
formance, & a general inquiry directed as to title, 
in the course of which the purchaser for the first 
time objected that the minerals were reserved to 
the lord of the manor under Enfrancliisement Acts : 
— Held : the objection was fatal to the title ; but 
as the purchaser had taken the objection so late 
he w'as not allowed his costs. 

A man who sells land as freehold does not make 
a good marketable title, such as the purchaser is 
entitled to have, by producing a title under an 
Enfranchisement Act, which reserves to the lord 
of the manor his mineral rights to the manor 
(James, L.J.). — Upperton v. Nickolson (1871), 
6 Ch. App. 436 ; 40 L. J. Oh. 401 ; 25 L. T. 4 ; 35 
J. P. 532 ; 19 W. R. 733, L. JJ. 

Annotations : — Refd. Re Jackeon & Haden’e Contract, [1906] 

1 Ch. 412 ; McGro^ v, Aldordale Estate Co., [1918] A. C. 

503. Mentd. Re Lord & Fullerton’s Contract (1895), 

44 W. R. 195. 

1115 . .] — On Apr. 17, 1889, deft.’s agent 

wrote to pltf.’s agent offering £800 for a house 
of pltf. On Apr. 25, pltf.’s agent, by his authority, 
wrote, accepting the offer, & stating that possession 
would be given at Midsummer. Pltf.’s solrs. sent 
to deft.’s solr. a draft contract containing special 
conditions which deft.’s solr. struck out. On 
May 14, pltf.’s solrs. wrote to deft.’s solr. ; ” Wq 

cannot consent to all your alterations, which, in 
fact, make the contract almost an open one.” 
On May 17, deft.’s soh*. sent back the draft with a 
letter stating that he could^ not advise his client 
to go on with the negotiations. Pltf.’s solrs. 
sent back the draft with some variations & with 
the abstract of title, from which it appeared that 
the land was enfranchised copyhold, & that the 
vendor had not the mines. On May 20, deft.’s 
solr. wrote to pltf.’s solrs. that, as pltf. had not 
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the mines, he coiild not advise his client to go on 
with the matter. Deft, accordingly refused to 
proceed. Pltf. negotiated with the lord of the 
manor for the purchase of the mines, but did not 
obtain a conveyance of them till Sept. In the 
me^tirne, on June 22, 1889, pltf. commenced this 
action for specific performance or damages : — 
Held: (1) as in May, 1889, the vendor had not 
power to convey the mines, nor power to compel 
a conveyance of them from any other person, tlie 
purchaser was entitled, upon discovering this, to 
rescind the contract, though the time to be allowed 
for completion had not expired, & specific per- 
formance could not be decreed ; (2) pltf. could not 
sustain a claim for damages for breach of contract, 
since he was not, on June 24, which must bo 
trea^d the end of the time allowed for com- 
pletion, in a position to give deft, such a con- 
veyance as the deft, was entitled to. 

Qu. : whether, if on June 24, pltf. had been able & 
willing to give deft, a proper conveyance, he would 
not have been entitled to damages fordeft.’s breach 
of contract. — Bellamy v, Debenham, [1891] 1 
Ch. 412 ; 00 L. J. Ch. 166 ; 64 L. T. 478 ; 89 W. B. 
257 ; 7 T. L. ii. 199, C. A. 


Jnnotatums : — jIm tn (1) Refd. Re Cooke & Holland’s Con- 
tract (1898). 78 L. T. 106 : Halkett v. Dudley. [1907] 
1 Ch. 590 ; Brickies v. 8nell, [1916] 2 A. C. 599. As to 
(2) Refd. Brickies v. Snell, [191Gj 2 A. C. 599. aenerally, 
Consd. VQTTy v. Siifflolds, [10161 2 Ch. 187. Refd. Mason v. 
Yihi Buch (1899), 15 T. L. II. 430. 


D. Sale of Leaseholds. 

1116. Sale by sheriff — Purchase-money not paid 
by execution debtor.] — A. having sold certain lease- 
hold premises to B,, assigned them by indenture, 
containing a proviso that B. should not assign 
over until the whole of the purchase-money should 
have been paid, & B. <fc C. covenanted for them- 
selves, their exors., administrators, & assigns for 
the payment of the money. The premises having 
been taken in execution for a debt of B. who had 
not paid the pm’chase-money, were sold by the 
sheriff to D., who paid down a deposit & agreed 
to complete the purchase on having a good title : — 
Held : the non-payment ot the purchase-money 
by B. was a sufficient objection to the title, & D. 
might recover back his deposit in an action for 
money had & received. — Ei.liot v, Edwards 
(1802), 3 Bos. & P. 181 ; 127 E. R. 100. 

Arm^tion: — Consd. Mackreth v. Syinmons (1808), 15 Ves. 

1117. UabiUty to forfeiture— Sale In different 
lots — Purchaser of one lot exclusively subject to 
rent — Clause for re-entry on non-payment.] — On 

a sale, in lots, of premises, the particulars of which 
state them to be held under one lease reserving 
rent, & that the purchaser of one lot is to be 
exclusively subject to the rent, the other purchasers 
cannot object to the title, on the ground of a clause 
of re-entry on non-payment, contained in the lease. 
—Walter v. Maunde (1820), 1 Jac. & W. 181 ; 37 
B. R. 344. 

1118. Liability for breach of covenant 

by purchaser of other lot.] — Certain leasehold 
premises held under the same lease, & together 
subject ^ a ground rent of £8 per annum, were sold 
by public auction in two lots. It was stated in the 
particulars of sale, that the premises consisted of 
“ a leasehold estate held oi W. for a term of 
years,” & that lots 1 & 2 respectively were to be 
sold, subject to a ground rent of £4 per annum ; 
but no notice was given, by the particulars, of the 
special covenants contained in the original lease. 
In a suit by the vendor for a specific performance 


of the contract for sale as to lot 1 : — Hdd : he had 
made out a good title by showing that a good lease 
of lot 1 was subsisting, & vest^ in him ; the 
purchaser could not object to perform the contract 
because he might be liable to eviction by reason of 
a breach of covenant to bo committed by the pur- 
chaser of lot 2, under the covenants of the original 
lease, concerning which no provision had been 
made in the conditions of sale. — ^Paterson v. 
Long (1843), 6 Beav. 590 ; 13 L. J. Ch. 1 ; 2 
L. T. O. 8. 116 ; 7 Jur. 1049 ; 49 E. R. 954. 

Annotations: — Consd. Bnmifit r. Morton (1857), .30 L. T. 

O. a. 98. Refd. Evans v. Robins (1863), li L. T. 211. 

1119. Non-payment of rent reserved in 

original demise.] — (1) Property was put up for sale 
by auction, described as “ a leasehold ground rent 
of £23, reserved by a mesne lease of certain premises 
for ninety-eight years wanting seven days, & 
assigned apart from the reversion for the re- 
mainder of the term by an indenture of 1817.” 
By the conditions of sale no title prior to the 
assignment or the title of any ground or mesne 
landlord was to be produced. Prom a recital 
in the deed of 1817, it appeared that the property 
out of which the rent issued had been originally 
demised, with other property, at a rent of £10, 
subject to the covenants, conditions, & agreements 
in the original demise contained : — Held : under 
such circumstances, a good title was not made 
to the rent of £23, inasmuch as it api'jeared upon 
the face of the deed of 1817, that, upon failure 
of payment of the £10 rent, the rent of £23 might 
be liable to diminution or forfeiture. 

(2) Where conditions of Scale are so obscurely 
worded, that, when taken in connection with the 
particulars of sale, they are likely to mislead can 
ordinary purchaser as to the nature of the property 
offered for sale, semhle, the ct. will discharge 
the purchaser from his bargain, on the argument 
of exceptions to the title, without putting him 
to the necessity of moving to bo discharged from 
the purchase. — T aylor v. Martindale (1842), 
1 Y. & C. Ch. Cas. 658 ; 62 E. R. 1060. 

1120. Non-performance of covenants in original 
lease.] — On granting a building lease for ninety- 
two & three-quarters years the lessee cove- 
nanted that he would, within the first five 
years of the term, build thirty-four additional 
houses, of the dimensions therein mentioned, & 
keep same in repair, & same so repaired, at the 
end or other sooner determination of the term, 
deliver up to the lessor or his assigns. Some only 
of the thirty-four houses were built ; but the 
lessor, notwithstanding, received the rent, payable 
under the lease, for forty-six years afterwards. 
On a sale of the property by public auction, by 
the assignees in bkpey. of the lessee : — Held : 
although there hod been a waiver by the lessor 
of the covenant to build, still the covenant to 
deliver up the houses, at the end or sooner deter- 
mination of the term, continued in force, & was 
a valid objection to the title ; & the purchaser 
could not be required to accept compensation or 
indemnity. — N ouaille v. Flight (1844), 7 Beav. 
621 ; 13 L. J. Ch. 414 ; 8 Jur. 838 ; 49 E. R. 
1168. 

Annotation : — Distd. Hume v. Bentley (1852), 6 De G. & Sm. 

520. 

1121. .] — In an action by a purchaser 

against a vendor of leasehold premises, for breach 
of contract in failing to make out a good title, 
it appeared that the premises were demised by 
A. B. & C. to J., who assigned to deft. The lease 
contained a covenant by the lessee to insure the 
premises in the joint names of the lessors, with a 
proviso for re-entry on breach of covenant by the 



Part V. — ^Vendor’s Title. 


14.S 


lessee. The premises were insured in the Joint 
names of A., B., C., & deft. : — Held : this was 
not a good performance of the covenant to insure ; 
&; deft, being bound to show a good lease, the 
liability to have the lease avoided by the landlord 
was a valid objection to the title. — P enniaix v. 
Harborne (1848), 11 Q. B. 368 ; 17 L. J. Q. B. 
94 ; 10 L. T. O. 8. 305 ; 12 Jur. 169 ; 116 E. R. 
614. 

AnnotaiioTis : — Oonsd. Havons v. Middleton (18.53), 10 Haro, 

641 ; Wilson v. Wilson (1854), 14 C. B. 616. 

1122. .] — purchaser of a leasehold may 

object to the vendor’s title, on the groimd that 
he has incurred a forfeiture by omitting for the 
space of a month to pay the annual premium of 
insurance pursuant to his covenant ; although it 
does not appear that the lessor has taken advan- 
tage of the forfeiture. — Wilson v, Wilson (1854), 
14 0. B. 616 ; 2 C. L. R. 818 ; 23 L. J. C. P. 137 ; 
23 L. T. O. 8. 168 ; 18 Jur. 581 ; 2 W. R. 421 ; 
139 E. R. 263. 

Annotation : — Mentd. Camlllo Tank S.S. Co. v. Alexandria 

Bnglneerinff Works (1921), 38 T. L. R. 134. 

1123. .] — ^Hayford V. Griddle, No. 1111, 

ante. 

1124 . Property comprised in lease with other 
property.] — Particulars of sale described lot 6 
as consisting of a leasehold house. No. 20, of a 
certain description, with a yard, at the end of 
which was a coach house, & stable, & small yard 
beyond, with extra stable ; & stated, that the 
Iiouse was occupied by W., the yard, coach house, 
etc., by H. Lot 0 was described as a leasehold 
house, “ No. 21, adjoining lot 5, <fe of similar 
design & accommodation. Is now Sc, has been 
for years in the occupation of T.” The two 
houses were built on adjoining strips of land, 
each held under a separate lease. The small 
yard &: extra stable lay behind No. 21, & were 
comprised in the lease of lot 6. The occupations 
were as stated in the particulars. Pltf. purchased 
lot 5, deft. n. lot 6. Pltf. took an assignment 
from the vendor of the property in the lease of 
lot 6, & no more. H. on the following day, took 
an assignment of all the property comprised in 
the lease of lot 6, thus obtaining the legal estate 
in the small yard extra stable : — Held : pltf. 
was entitled to an assignment, from 11. of a small 
yard & extra stable, for, according to the true 
construction of the particulars, II. had not con- 
tracted to purchase them, but pltf. had. 

Part of lot 5 is comprised in the same lease 
with other property Sc to that part pltf. will not 
get a good title, since he will be liable to be de- 
prived of it by a forfeiture occasioned by the 
acts of other parties (Lord Cranworth, C.). — 
Leuty v, Hildas (1868), 2 De O. <fc J. 110 ; 27 
L. J. Ch. 634 ; 22 J. P. 96 ; 4 Jur. N. 8. 1166 ; 6 
W. R. 217 ; 44 E. R. 929 ; suh nom, Lenty v. 
Hildas, 30 L. T. O. 8. 299, L. C. ; subsequent 
proceedings, sub nom. Wild v. Hildas, 28 L. J. Ch. 
170. 


Annotations : — Distd. Kills v. Hills & Brighton & Preston 

A. B. C. Permanent Bldg. Soo. (1892), 67 L. T. 287. Apld. 

Craddock v. Himt, (1923] 2 Ch. 136. 

1125. .] — A purchaser entered into an 

open contract to purchase a “ leasehold ” house 
& paid a deposit. It appeared on the face of 
the abstract of title that the property agreed to 
be sold was held upon an underlease & formed 

f 5art of larger premises comprised in two head 
eases. The purchaser objected to the title on 
the ground that the property being so hold she 
would be liable to eviction by the original lessor 
for breaches of covenant in respect of property 
not conmrised in the underlease ; — Held : a good 
title had not been shown by the vendors to the 


property agreed to be sold, Sc the purchaser was 
entitled to a return of the deposit.-—- L loyds 
Bank, Ltd. & Lilli ngton’s Contract, [1912] 
1 Ch. 601 ; 81 L. J. Ch. 386 ; 106 L. T. 561 ; 56 
Sol. Jo. 380. 

Annotation : — Mentd. Hurd v. Whaley (1918), 118 L. T. 593. 

1126 . Lease subject to covenant against assign- 
ment.] — Re Marshall Sc Salts’ Contract, No. 
1222, post. 

1127 . Non-compliance with dilapidation notice 
served by landlord — Acceptance of rent by land- 
lord.] — ^An assignor of a lease who by non-com- 
pliance with a dilapidation notice served upon 
him by his landlord has rendered the lease liable 
to forfeiture cannot make a good title under an 
open contract, although the assignee has tendered 
Sc the landlord has accepted rent subsequently 
to the date of the contract, but before completion 
has been effected . — Re Martin, Ex p. Dixon 
(Trustee) v. Tucker (1912), 106 L. T. 381. 

1128 . Outstanding judgments existing against 
former owner — No steps taken to enforce.] — Old 
judgments existing against a former owner of lease- 
holds, who parted with the property in 1770, Sc 
to enforce which no steps appeared to have been 
taken, are no objection to the title. — C auston v. 
Macklew (1828), 2 Sim. 242 ; 57 E. R. 779. 
Annotation: — Consd. Williams v. Craddock (1831), 4 Sim 

313. 

1129 . .] — Wliere, in 1862 a judgment 

was entered up against a mtgor. of leaseholds in 
Middlesex, Sc registered in the Common Pleas, 
but not in the Middlesex Registry ; no writ of 
execution was ever issued, & the leaseholds were 
afterwards sold by order of the ct., but the pur- 
chaser objected to complete on the ground that 
the outstanding unsatisfied judgment vitiated 
the title : — Held : the objection was not a valid 
one ; Sc the purchaser was ordered to pay his 
purchase-money into ct. — W allis v. Morris 
( 1864), 10 L. T. 709 ; 10 Jur. N. 8. 741 ; 12 
W. R. 997. 

1130 . Underlease granted with covenants 
omitted.] — (1) Qu.: if a lessee for a term of 
years, underlet for a less term, & the underlessee 
sell by auction, the lessor term describing it as a 
lease, Sc one of the conditions of sale is that the 
lessor’s title shall not be inquired into ; ilie 
vendor’s title being good, whether the purchaser 
can refuse to complete because there is a term 
interposed between the vendor’s interest Sc the 
freehold. 

(2) In such a case, where the property was 
included in the original lease, together with other 
hereditaments, subject to general covenants, Sc 
a power of re-entry for breach of any of them, 
& the purchaser had discovered these facts 
aliunde : — Held : ho was entitled to refuse to 
perform his contract, notwithstanding that tlie 
original lease contained provisions for the appor- 
tionment of the rent Sc of the power of re-entry. 

( 3 ) It is a formidable objection to the title of 
a vendor of leasehold property, that he has under- 
let it by a lease which does not contain similar 
covenants to those by which he is bound to his 
own lessor, for example, covenants to build, or 
to paint at certain periods ; for the vendor may 
thus have put it out of his power, during the under- 
lease, to perform covenants for the breach of 
which the original lessor can re-enter. 

(4) Qu. : whether the doctrine that a purchaser 
of leaseholds, or of freeholds subject to a lease, 
has notice of the covenants in the lease can be 
extended to fix him with notice of collateral 
facts in such covenants. If such facts disclose 
a defect in the vendor’s title the ct. will not compel 
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the purchaser to perform his contract, whether 
he had notice or not. — Darlington v, Hamilton 
(1854), Kay, 550 ; 2 Eq. Rep. 906 ; 23 L. J. Oh. 
1000 ; 24 L. T. O. S. 33 ; 69 E. R. 233. 

Annotations : — As to (I ) Consd. Camberwell & South London 
Bldfif. Soc. V. Holloway (1879), 13 Ch. D. 754. As U> 
(2) Apld. Waddell t). Wolfe (1874), L. R. 9 Q. B. 515. 
FoUd* Creswell v. Davidson (1887), 5G L. T. 811. Consd. 
Be National Provincial Bank of Eni?land & Marsh, [1895J 
1 Ch. 190. Apld. Re Lloyds Bank & Lillinprton’s Contract, 
[1912] 1 Ch. 601. Refd. Bestt?. Hamand (1879), 12 Ch. D. 
1. Generally, Mentd. Hurd v, Whaley (1918), 118 L. T. 
693. 

1131. Underlease described as lease.] — Madeley 
V. Booth, No. 860, ante, 

1132. .] — Haypord V. Griddle, No. 1111, 

ante, 

1133. .] — Henderson v, Hudson, No. 622, 

ante, 

1134. .] — Houses offered for sale were 

stated in the particulars to be held for ninety 
years from June 24, 1844, at a ground rent of 
£21. Condition 4 provided that the title should 
commence “ with the lease under which the 
vendor holds, dated July 11, 1845.” Condition 5 
stated that “ the description of the property in 
the particulars is believed to be correct, but if 
any error shall bo found therein the same shall 
not annul the sale, nor shall any compensation 
be allowed in respect thereof.” The vendor 
was in fact entitled to an underlease for the 
residue of the term of ninety years less two days 
at a peppercorn rent, & the owner of the two 
days could not be found : — Held : the representa- 
tion that the property was held by lease when it 
was in fact held by underlease was a fatal mis- 
description, unless it was cured by condition 5 & 
condition 5 did not apply, for that “ error in the 
description of the property ” meant a misdescrip- 
tion of the corporeal property, not a mistake in 
the description of the vendor’s title ; a good 
title was not shown. — Re Beyfus & Masters’s 
Contract (1888), 39 Ch. D. 110 ; 59 L. T. 740 ; 
53 J. P. 293 ; 37 W. R. 261 ; 4 T. L. R. 590, 
C. A. 

Annotations: — Refd. Lee v. Rayson, [1917] 1 Ch. 613; 
Debeuham v. Sawbrldge, [1901] 2 (Jh. 98. 

1135. Vendor holding under agreement for 

underlease.] — Creswell v, Davidson (1887), 56 
L. T. 811. 

Annotations : — Folld. Be Lloyds Bank & Lilllngrton’s Contract, 
[1912] 1 Ch. 601. Mentd. Burt v. Gray, [1891] 2 Q. B. 98 ; 
Cholmeley School Highgate v. Sowell, [1894] 2 Q. B. 906 ; 
Nlnd V. Nineteenth Century Bldg. Soc., [1894] 2 Q. B. 
226 ; Hurd v. Whaley (1918), 118 L. T. 593. 

1136. Effect of purchaser having notice.] — 

Although according to the decided cases, a vendor 
who contracts for the sale of leasehold property 
described as held under a lease, cannot, if nothing 
further is said, make a good title unless it is held 
imder an original lease, yet in a case where the 
particulars & conditions of sale of property so 
described contained enough to give notice to a 
purchaser that the property was held under a 
derivative lease : — Held : the purchaser could 
not on that account refuse to complete, or claim 
compensation on the ground of misdescription. 

The general rule is this, that a man makes a 


good title by showing a good equitable title & 

C ower to get in the legal estate. You are not 
ound to trace the legal estate further than to 
show that you can get at it (Jessel, M.R.). — 
Camberwell & South London Building Society 
V, Holloway (1879), 13 Ch. D. 754 ; 49 L. J. Ch. 
361 ; 41 L. T. 752 ; 28 W. R. 222. 

Annotations : — Expld. Blenkhorn v. Penrose (1880), 43 L. T. 
668. Consd. Be Beyfus & Masters’s Contract (1888), 
39 Ch. D. 110 ; Broom v, Phillips (1896), 74 L. T. 459. 

1137. Property forming part of premises 

comprised In head leases.] — Re Lloyds Bank, 
Ltd. & Lillington’s Contract, No. 1125, ante, 

1138, .] — Tompkins v . Tratt (1915), 139 

L. T. Jo. 541. 

1139. Agreement to sell ** all interest in lease — 
Title shown to underlease.] — vendor agreed to 
sell “ all his interest in the lease ” held by liim 
of certain property. The title proved to be an 
underlease for a term less by three days than the 
term granted by the original lease : — Held : the 
purchaser could not on that account refuse to 
complete. — W aring v , Scotland (1888), 57 

L. 3, Ch. 1016 ; 59 L. T. 132 ; 36 W. R. 756. 

E, Other Cases, 

1140. Outstanding term to attend inheritance — 
Trusts performed.] — Outstanding term, to attend 
the inheritance, the trusts being performed, may 
be an objection to the conveyance, not to the 
title. — B erkeley v. Dauii (1810), 16 Ves. 380 ; 
33 E. R. 1028. 

Annotations Sellick v. Trevor (1843), 11 M. & W. 

722. Refd. Avarne v. Brown (1844), 8 Jur. 1037. 

1141. Fee farm rents not appearing extinguished 
— Proof that no claim made since ancient date — 
No proof of previous claim.] — Simpson v , Gutter- 
idge. No. 1329, post, 

1142. Prior voluntary settlement by vendor.] — 

A ct. of equity will not assist a vendor in defeat- 
ing a prior voluntary settlement made by him- 
self, Purchaser objecting to title on the ground 
of a voluntary settlement made by the vendor ; 
a bill for specific performance by the vendor was 
dismissed, & an exception to the master’s report 
approving the title allowed. — S mith v . Garland 
( 1817), 2 Mer. 123 ; 35 E. R. 887. 

Annotations: — Distd. Peter r. Nicolla (1871), L. R. 11 Eq. 
391. Consd. Re BriggrB & Spicer, [181U] 2 Ch. 127. Refa. 
Clarke v. Willott (1872), L. R. 7 Exch. 313 ; Noyes v. 
Paterson (1893), 8 R. 323. 

.] — On biU by a vendor for specific 
performance deft., the purchaser, set up a 
voluntary settlement as an objection to the 
title bub said he was willing to complete the pur- 
chase on having a good title. He had been let 
into possession as purchaser & paid part of his 
purchase-money & had paid off a mtge. & got a 
conveyance of the legal estate & possession of 
the title deeds : — Held : notwitlistanding the 
voluntary settlement pltf. was entitled to a 
decree for completing the purchase. Semble : the 
principle of Smith v. Garland, No. 1142, ante, does 
not apply to a deft, who says he is willing to 
complete on having a good title. — P eter v , 
Nicolls (1871), L. R. 11 Eq. 391 ; 24 L. T. 381 ; 
19 W. R. 618. 


PART V. SECT. 2, SUB-SECT. 8.— D. 

1181 i. Underlease described as lease.] 
— WiLUS V. Milner (1909), 28 N. Z. 
L. R. 62.— N.Z. 

h. Failure to give purchaser vacant 
possession .] — A failure to give a pur- 
chaser actual vacant possession by 
reason of the wrongful holding over 
by a tenant is not an Inability to show 
a good title, & substantial damages 


may be recovered for such failure. — 
Hensley v. Reschke (1914), 18 C. L. 
R. 452.— AUS. 

PART V. SECT. 2, SUB-SECT. 8.— E. 

k. Sale of road allowance — Public 
user .] — The owner had permitted for 
many years a public road to be used 
across his land, which he subsequently 
agreed to sell. No bye-law had been 


passed by the municipality for closing 
up this road, although a resolution 
of the council had been passed for 
the purpose ; — Held : a good title was 
not shown. — K ronsbien v. Gage 
(1864), 10 Gr. 572.— CAN. 

1. Advertisements in newspapers 
insufficient .] — Trustees in selling some 
church property under R. 8. O. 1887, 
c. 237, s. 33, advertised on the 
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1144. Continued enjoyment under title claimed.] 

— Nouaille r, Grepinwood (1822), Turn. &> K. 
2(1 ; 37 E. R. 1003, L. C. 

Annotation: — Refd. i?c Dudeon’fl Contract (1878), 8 Ch. Jl. 

628. 

1146. Legal estate outstanding.] — Where a legal 
fee is outstanding, wliich was vested long since in 
persons who would now be trustees for the vendor. 
Sc the abstract does not show in whom that legal 
fee at present is, the objection is a matter of 
title, & not of conveyance merely. — Wynnp3 v. 
Griffith (1826), 1 Russ. 283 ; 38 E. R. 110. 
Annotation : — Distd. Avarne v. Brown (1814), 14 Slin. 303. 

1146. Deficiency in subject of sale.] — A defi- 
ciency in the smallest portion of interest, in <h<* 
subject of sale, either as to quantity or duration, 
is, at law, a total want of title. — Roper v. Coombeh 
(1827), 6 B. &; C. 534 ; 9 Dow. & Ry. K. B. 562 ; 

5 L. J. O. S. K. B. 200 ; 108 E. R. 548. 

Annotationfi : — Reid. Kintroa v. Prowl on (185G), 25 L. J. Ex- 

287 ; Stranks v. St. John (1867), L. 11. 2 C. P. 376. 

1147. Sale by devisee — Devise subject to debts, 
legacies & annuities — Concurrence of annuitants 
unnecessary.] — Page v. Adam, No. 713, ante, 

1148. Infringement of rule cujus est solum, ejus 
est usque ad coelum.] — (1) Upon the sale of lease- 
hold property, it is the duty of the purchaser to 
inquire into the covenants & stipulations of the 
original lease. Therefore, where leasehold i)ro- 
perty about to be sold, was described in the 
particulars of sale as b(dng held at a ground rent 
of £86 per annum, & it appeared from the lease 
that the ground rent was £80, Sc one-third of the 
improved yearly rent or value, Sc there were other 
stringent covenants in the lease, not noticed in 
the particulars, such as that no fine should be taken 
for an underlease or assignment, excej)t mth the 
consent of the reversioner, etc. : — Held : never- 
theless, the purchaser must be held to his contract. 

(2) An infringement of the rule, cujus est solum, 
ejus est usque ad ccclum, is sufficient to avoid the 
contract between vendor Sc purchaser. — Pope v. 
Garland (1841), 4 Y. & C. Ex. 304 ; 10 L. J. Ex. 
Eq. 13, 92 ; 160 E. R. 1059. 

Annotations : — As to (1) Apld. Stranffwayw v. Binhop (1857), 

2J) L. T. O. H. 120. Consd. GroHvtMior Green (1858), 

28 L. J. Ch. 173. Refd. Evans v. Robins (1863), 11 L. T. 

211 ; Cullon V. O’Meara (1867), 15 W. R. 1174. 

1149. Outstanding judgment.] —(1) An out- 
standing docketed judgment not registered pur- 
suant to Judgments Act, 1838 (c. 110), s. 19, Sc 
Judgments Act, 1983 (c. 11), ss. 2, 3, is not a valid 
objection to the title of a vendor on the sale of 
realty. 

(2) The abstract ought to contain no misstate- 
ment or misrepresentation, such as that made 
in the present case, when heavy incumbrances 
are expressed to be paid off. Sc the deeds not yet 
executed. Sc the title should be complete at the 
time of the abstract being delivered, or the vendors 
were not in a position to enforce their contract. 
The practice of stating in an abstract deeds to 
be executed, which were not so is inconvenient 

6 improper (Cress well, J.). — Bedford v. Forbes 
(1843), 1 Car. & Kir. 33 ; 2 L. T. O. 8. 192. 

1150. Sale by trustees — Sale under statutory 
powers — Repugnancy of statutory provisions.] — 
Trustees were empowered by Act of Parliament 
to sell Sc exchange all or any of the heredita- 


ments mentioned in the schedule to the Act, 
amongst which was a farm called the M. farm, 
parcel of the manor of W. In llie body of the 
Act there was a proviso that tlic manor of W., 
should not be sold. The trust Jiaviiig con- 
tracted to sell the M. farm: Held: Ihe xjur- 
chaser was not bound to accept the title.— JiiN- 
coLN (Earl) v, Arcedeckne (1844), 1 Coll. 98; 
63 E. R. 338. 

Annotation: — Refd. Pyrko Waddlngham (1852), 10 

Hare, 1. 

1151. Without power of sale — Concurrence 

of beneficiaries.] — A contract for sale of a freehold 
house — lot 1 provided that “ The vendor of lots 
1 & 2 who is the trustee under the will of James 
Baker deceased is selling the prox>erties under 
the trusts Sc powers vested in him thereunder 
Sc shall not be required to enter into any covenant 
other than that implied by his conveying in such 
capacity as aforesaid.” It also j^rovided that 
“ The tenant for life of lot 1 will join in the con- 
veyance t(4 the purchaser for the purpose of 
releasing her life interest therein.” On th(* ex- 
amination of title it appeared that the vendor 
had the entire legal estate as trustee of the will, 
but had no power or trust for sale thereunder. 
Tie had, however, entered into the contract at 
the written reqiiest of the life tenant Sc all tlie 
other beneficiaries, including liimself, so that he 
could compel them to join : — Held : the vendor 
had shown a good title in accordance with the 
contract . — Re Baker Sc Skt.imon’h Contrac’T, 
[1907] 1 Ch. 238; 76 L. J. Ch. 235; 96 L. T. 
110 . 

Annotations :— Ro Atkinson & Horseirs Contract, 

fI912] 2 Ch. 1. Apld. iiV Hailes & Huteldiison’s Contract, 

[1920] 1 Ch. 233. 

1152. — Offer to make title as “ persona] 

representatives.”] — Re Spencer Sc Hauser’s Con- 
tract, [1928] W. N. 135. 

1153. Property subject to incumbrance.]— This 
is a bill for the specific performance of a contract 
of purchase, against the rei3resent alive Sc devisees 
of the vendor, Sc also against rntgees. who are not 
parties to the contract. The fact, that the pre- 
mises, which are the subject of the contract, are 
subject to incumbrances, raises a question of 
conveyance, but not of title (Wioram, V.-C.). — 
Sober v. Kemp (1847), 6 Hare, 155 ; 67 E. R. 
1120 . 

Annotation: — Mentd. Dlnglo v. Coijpen, C’oppou r. Din^lo, 

[1899] 1 Ch. 726. 

1154. Property subject to easement.] — Tlui 
owner of land, situated on an acclivity, conveyed, 
by a deed of 1816, a portion of lower land, with 
liberty to enter on upper lands, Sc fetch water 
from a spring, Sc to cut open, cleanse Sc cover in 
such gutters & drains as might be necessary for 
the purpose of conducting the spring to the con- 
veyed land ; & also with liberty to pass & repass, 
for ingress & egress, on tho upper land around or 
adjoining the conveyed land, Sc to put any ladders 
against the cottages then intended to be built 
upon the conveyed land. By another deed of 
1820 other part of the lower land was conveyed, 
with liberty to take water from specified springs 
in the higher land, Sc to make such reservoirs in 
a particular field, part thereof, as might be neces- 
sary for taking up water for family use & other 


day of tho week for four HUccosBive 
^ paper .—Held : not a 
sufflclent oomplianoo with tlio statute 
u feting' publication in a “ weekly 
P^er, to make a proper sale of the 
^ ® purchaser had good groimd 

to accept the title offered. 

McKay (1888), 16 O. R. 30.— CAN. 

J. — ^VOL. XL, 


m. Grantee claiming through con- 
vcyance by tray oj exchange.] - -Tohintov 
devised his lands to executors & trus- 
tees, to lease & pay tho amount received 
to his widow for life, & after her doatii 
to sell & divide tho proceeds between 
two sons. One of tho sons sold & con- 
voyed ail his inteiH'st to his brother’s 
wife. During 1 ho lifetime of tho widow 


the trustees, tho widow, & the remain* 
ing son 6c his wife, all being sui juris, 
coiiveyod by way of exchange all their 
interests to a purchaser ; — Held : the 
grantee claiming through that con- 
veyance could make a good title . — Ih 
Batiibone & White (1®92), 22 O. It. 
550.— CAN. 
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necessary purposes, & with liberty to pass for 
ingress & egress in the upper land surrounding 
or adjoining the conveyed land. By other deeds 
of 1824 other portions of the lower land were 
released, witli all watercourses, particularly as 
the same ran to an inn on the conveyed land 
from the upper land. By other deeds of 1825 
further portions of the lower land were released, 
with liberty to fetch water for family & domestic 
uses at a well on the higher land. By other deeds 
of 1834 other part of the lower land was released, 
with liberty to the relessee to make a covered goit, 
or watercourse, across the bottom part of a field, 
part of the upper land, & to open & repair the 
same when necessary. Several years afterwards 
the upper land was sold, according to a particular 
describing it as fit for building, & subject to con- 
ditions of sale, providing that, if any mistake 
were made in the description of the premises, or 
if any other error should appear in the particulars, 
such error or omission should not annul the sale, 
but compensation should be given or taken. The 
existence of the easements was not stated in the 
particulars or conditions: — Held: (1) the cir- 
cumstances of the purchaser living in the neigh- 
bom’hood, being acquainted with the property, 
& passing constantly some of the wells on the 
lower land, supplied from the upper land, did not 
affect him with notice of the existence of the 
easements ; (2) the existence of the easements, 
granted by any one of the deeds of 1816, 1820 & 
1834, alone constituted a material defect in the 
title to the upper land ; (3) the existence of the 
easements, granted by the deeds of 1824 & 1825, 
would have been alone sufficient to render the title 
subject to such serious doubt that a purchaser 
could not be compelled to accept it ; (4) under 
the circumstances, & inasmuch as the whole pur- 
chased land did not exceed 30 acres, the purchaser 
could not be compelled to take the title, with 
compensation as to the lands prejudicially affected, 
which admeasured about 4J acres. — Shackleton 
V. Sutcliffe (1847), 1 Bo G. 4fc Sm. 609 ; 10 
L. T. O. 8. 411 ; 12 Jur. 199 ; 63 E. R. 1217. 
Annotations: — As to (1) Distd. Yandle v. Sutton, Young v. 

Same, [1922] 2 Ch. 199. As to (4) Distd. Manson v. Thacker 

(1878), 7 Gh. D. 620. Generally, Refd. G. W. Ky, v. 

Fisher (1905), 74 L. J. Ch. 241. 

1155. Power of sale to trustees of testator — 
& heirs of survivor — Sale by devisee in trust of 
survivor — Release by cestuis que trust.] — Testator 
gave a power of sale to two trustees & the sur- 
vivor, “ his heirs, exors., & administrators ” ; — 
Held : a title dependent on a sale by the devisee 
in trust of the survivor, was too doubtful to force 
on a purchaser ; & the defect was cmed, by the 
release of all the cestuia que trust to the repre- 
sentatives of the surviving trustee. — ^Macdonald 
V. Walker (1851), 14 Beav. 656 ; 61 E. B. 399. 

Annotations: — ^Distd. Lane v. Debenham (1853), 11 Hare, 

188. ColWd. Re Morton & Hallett (1880), 15 Ch. H. 143 ; 

Osborne v, Rowlett (1880), 13 Ch, D. 744. 

1156. Sale by customary heir of survivor.] — 

Testator devised his freehold & copyhold estates 
to trustees & their heirs “ upon trust that they, 
his trustees or the trustees or trustee for the time 
being of that his will,” should sell the estates. 
He empowered ” his trustees, or the trustees or 
trustee for the time being of that his will,” to give 
receipts, & declared that if the trustees thereby 
appointed, or either of them, or any trustee or 
trustees to be appointed as thereinafter provided 
should die, or desire to be discharged, then & 
80 often the trustees or trustee might £|/ppoint a 
new trustee or new trustees. The trustees having 
died, the customary heir of the survivor con- 


tracted to sell part of the copyholds : — Held : the 
customary heir was competent to execute the 
trust for sale . — He Morton & Hallett (1880), 
16 Oh. D. 143 ; 49 L. J. Oh. 559 ; 42 L. T. 602 ; 
I 28 W. n. 895, O. A. 

Annotations: — Consd. Rr Cunningham & Frayllng, [1891] 

2 Ch. 567. Reid. Re Plxton & Tong’s Contract (1897), 

46 W. R. 187 ; Re Rumney & Smith, [1897] 2 Ch. 361 ; 

Re C/runden & Meux’s Contract, [1909] 1 Ch. 690. 

1157. Sale by surviving trustee.] — Lane 

V . Debenham, No. 691, arUe. 

1158. Title on which court will compel specific 
performance.] — In an action to recover the 
expenses incurred by pltf. in investigating deft.’s 
title to mortgage certain lands, upon the ground 
that deft.’s title had turned out to bo defective, 
the declaration stated, that, in consideration pltf. 
would advance £2,000 upon the security of a mtge. 
of the land, upon deft.’s making out a good title 
to mortgage the lands to pltf., deft, promised pltf. 
to pay him the expenses to which he might be 
subjected in case the loan should go off by reason 
of deft, changing his views, or of the defective- 
ness of deft.’s title. The evidence of deft.’s title 
was as follows : — Deft., shortly before the agree- 
ment with pltf. had contracted to purchase the 
premises of W., who claimed as heir-at-law ex 
parte materna to B. the person last named seised. 
J., the father of B., married E., & died in 1787, 
aged fifty-nine, & devised the property to his son 
B. &; his two daughters, &, after their death, 
to B. in fee. The daugliters both died, unmarried, 
before B., who died a bachelor, in 1839. In order 
to negative the existence of any heirs ex parte 
paterna, depositions in a Chancery suit of E. 
V. E., in 1843, had been forwarded to pltf., in 
which the deponents stated that they were well 
acquainted witli B., who had told them that 
“ he had no relation left,” &; deponents stated, 
that they believed B. had no relation left, on his 
father’s side, living at the time of his death. It 
further appeared that two issues had been directed 
in the same suit, in which both parties claimed 
the property as heir to B. ex parte materna ; & 
that the jury had found, upon two occasions, 
the cause having been tried twice, that B. did 
not leave any heir ex parte patema ; & that pltf. 
in that suit (W. from whom deft, claimed) was the 
heir-at-law of B. ex parte materna. A statutory 
declaration had also been furnished to pltf., in 
which declarant stated, that B. & his sisters had 
told him, on several occasions, that they had no 
relations whatever, but that he was tlie last of 
his family ; — Held : deft, had not made out a 
good title to the land ; for by “ a good title ” was 
to be understood such a title as a Ot. of Ch. would 
adopt as a sufficient ground for compelling specific 
performance, & such a title as would be a good 
answer to an action of ejectment by any claimant. 
— Jeakes V. White (1861), 6 Exch. 873 ; 21 
L. J. Ex. 265 ; 18 L. T. O. S. 41 ; 155 E. R. 800. 
Armotaiions : — Consd. Simmons v. Heseltlne (1868), 6 

O. B. N. S. 554. Refd. Buchanan V. Popple ton, Poppleton 

17. Buchanan (1858), 27 L. J. C. P. 210 : Stevens v. Austen 

(1861), 3 E. & E. 686 ; Osbome v. Rowlett (1880), 13 

Oh. B. 774. 

1159. Title affording defence to action for 
ejectment.] — Jeakes v. White, No. 1158, ante, 

1160. Title ex parte materna.] — Jeakes v. 
White, No. 1158, ante. 

1161. Facts showing equitable mortgage by prior 
owner — ^No evidence of discharge.] — Nicoll v. 
Chambers, No. 816, ante, 

1162. Title derived through conveyance from 
mortgagee— Owner of equity of redemption de** 
ceased — Personal representative not Joining.] — 
The vendor’s title was derived through a convey- 
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ance from the mtgees. alone, without the concur- 
rence of a personal representative of deceased 
owner of the equity of redemption. In a suit 
for specific performance of contract of sale : — • 
Held : the title of the mtgees. was not absolute 
against the creditors of intestate any of whom 
might obtain administration to intestate’s estate, 
& redeem the mtge., & therefore a good title was 
not shown to the premises. — Beale v. Symonds 
(1853), 10 Beav. 400; 22 L. J. Ch. 708 ; 22 
L. T. O. S. 01 ; 1 W. R. 137 ; 61 E. R. 835. 
Annotations : — Mentd. Klnderlcy v. .Tervie (1856), 22 Beav. 

1 ; Oatloy v. Sampson (1804), 33 Bear. 551. 

1163. Title commenced by general devise — Re- 
cital of seisin in old deed.] — (1) A title more 
than sixty years old commenced by a general 
demise ; a deed more than sixty years old 
recited the seisin of the devisor : — Held : that 
coupled with the continued possession was sufficient 
evidence of seisin. 

(2) A title is first shown, when the abstract 
states all the matters which, if proved, make a 
good title. A title is made, when the matters 
are proved. 

(3) Wliere a title commenced by a general 
demise, & seisin proved as stated [above], there 
was ground to assume that the vendor had deeds 
earlier than those on the abstract : — Held : the 
purchaser was entitled Ix) inspection of those 
deeds, if in the vendor’s possession ; but not to 
have them on the abstract. 

(4) Whatever a vendor puts upon his abstract, 
he is bound to prove & verify. — Parr v. Love- 
grove (1858), 4 Brew. 170; 31 L. T. O. S. 
364; 4 Jur. N. S. 000; 0 W. R. 201, 709; 62 
E. R. 66. 

1164. Continued possession.] — Parr v. 

Lovegrove, No. 1163, ante, 

1165. Sale by executors — ImpUed power of sale.] 

— Trustees, as vendors, are not bound to state 
whether there exist any debts which make a sale 
necessary. 

Testator gave & devised all his freehold & copy- 
hold estate to trustees “ upon trusts thereinafter 
declared,” together with all his personal estate, 
& directed them to set apart, out of the proceeds 
arising from the sale of his estate a certain sum 
to provide for annuities, & gave the residue, 
” after payment of debts, legacies, etc.” to the 
children of several nephews <fc nieces in equal 
shares & proportions : — Held : a good title could 
be made under the implied power of sale for pay- 
ment of debts, legacies, etc., & under a power of 
sale for purposes of division amongst residuary 
legatees ; & the vendors were not bound to 

state whether there existed any debts which made 
a sale necessary. — Flux v. Best (1874), 31 L. T. 
645 ; 23 W. R. 228. 

Annotation : — Reid. Sissons v. Chicbester-Constable, [1916] 

2 Ch. 75. 

1166. Title derived from voluntary conveyance.] 

— Re Marsh & Qranvili.e (Earl), No. 601, ante, 

1167. Purchase for value — Voluntary con- 

veyance one link in title.] — A person who has con- 
tracted to purchase land is not entitled to repudiate 
Ins contract simply because one link in the vendor’s 
title consists of a voluntary conveyance to a pei'son 
under whom the vendor claims by purchase for 
value. — Noyes v. Paterson, [1894] 3 Ch. 267 ; 
63 L. J. Ch. 748 ; 71 L. T. 228 ; 43 W. R. 377 ; 
8 R. 323. 

1168. Before accrual of title of trustee In 

bankruptcy,] — Purchasers from the trustees of a 
voluntary settlement of freehold lands objected 

t-itle on the ground that under Bkpey. Act, 
1883 (c, 52), 8. 47, the settlement would be void 
^ ^against the trustee in bkpey. of the settlor, 


if he should become bkpt. within two years of 
the date of the settlement, & would be void if 
ho should become bkpt. within ten years of such 
date, unless the “ parties claiming under the 
settlement ” could show that the settlor was at 
tho time of making the settlement able to pay 
all his debts witliout tho aid of tho settled pro- 
perty. Upon a vendor’s summons under the 
Vendor & Purchaser Act, 1874 (c. 78); — Held: 
(1) the purchasers would be “ paHies claiming 
under tho settlement,” & the title could not bo 
forced upon the purchasers ; (2) althoug]\ a good 
title might possibly be made through the con- 
currence of the settlor, by liis conveying to the 
purchasers & their paying the purchase-money 
by his direction to the trustees, yet such a title 
could not be forced upon unwilling purchasers ; 
(a) because the ct. would not assist a settlor to 
get rid of his own settlement ; & (6) because there 
was no means of ascertaining conclusively that 
the settlement was not in reality in the first 
instance, or had not subsequently become, a 
settlement for value.— Briggs & Spicer, 
[1891] 2 Ch. 127; 60 L. J. Oh. 514; 64 L. T. 
187; 65 J. P. 278; 39 W. R. 377; 7 T. L. R. 
274. 


Annotations : — As to (1) Distd. Rc Vansiltart, Ex p. Brown 
[1893 J 2 Q. B. 377. Overd. Re Carter & KendtTdiiio's 
CJoiitract, [1897] 1 Ch. 770. Reid. Rc Handman A' 
Wilcox’s Contract, [1902] 1 Ch. 590 ; Rc Hart, Er p. 
Groon, [1912] 2 K. B. 257. Ocncrally, Mentd. Mogridjyii 
V. Clapp, [1892] 3 Ch. 382. 

,] — The expression “ void ” in 

Bkpey. Act, 1883 (c. 52), s. 47, which enacts that 
voluntary settlements of property shall, if the 
settlor becomes bkpt. within two years after the 
date of tho settlement, be void against the trustee 
in the bkpey. must be considered as meaning 
“ voidable ” not absolutely void, & a hond fide 
purchaser for value from the donee under such a 
voluntary settlement has a good title against the 
trustee in bkpey. even if he purchased with notice 
that tho donee claimed under a voluntary settle- 
ment. — Re BiiATiL, Ex p. Norton, [1893] 2 Q. B. 
381 ; 69 L. T. 323 ; 41 W. K. 623 ; 10 Morr. 
166 ; 5 R. 440 ; suh nom. Re Brall, Ex p. 
Norton v, Brall & I^ondon ^ Westahnster 


Banic, 62 L. J. Q. B. 457. 

Annotations Re CiiTUiTjc p^dordhic’s C^ontrant 

118971 1 Ch. 7 7(5. Consd. He Hart, Ex p. Green, [1912] 
3 K n 6. Refd. Re Naylor, Ex p. Stephenson v. Pike 
(1893) 62 ]j. J. Q. ]L 460 ; Chiirston v. Buller (1897). 
77 L T. 45 : Rc Tankard, Ex p. Official Ilccoiver, [1899] 
2 Q. B. 57 ; Re Guiibhourg, [1920] 2 K. B. 426. 

'itjO, .] — Bkpey. Act, 1883 (c. 52), 

s. 47, avoiding voluntary settlements, which in- 
cludes conveyances, as against the trustee in 
bkpey. of the settlor, docs not disable a grantee 
under a voluntary conveyance, ponding bkpey., 
making a good title to a purchaser, that is, a title 
which the ct. will force on the purchaser. — Rc 
Carter & Kenderdine’s Contract, [1897] l Ch. 
776 ; 66 L. J. Ch. 408 ; 76 L. T. 476; 4.5 W. R. 
484 ; 13 T. L. R. 314 ; 41 Sol. Jo. 384 ; 4 Mans. 


; Extd. Re Hart. TCx p. Green, [1912] 3 K. B. 6. 

Re Taiikartl, Ex p. Official Bocelver, [1899] 2 Q. B. 
f7.SfHlntorn& Wilcox’s C^ntrax^t, [1902] 1 Ch. 699 ; 

'Giinshminr 11920] 2 K. B. 426. Mentd. Churston v, 
Sni£wi897 W7 L. T. 45 ; Re Wigzoll, Ex p. Hart, [1921] 
2 K. B. 835 1 Scranton’s Trustee v. Pcarse, [1922] 2 Ch. 
87 

1171 Sale by beneficiaries under wlU.]— By tho 

onditions of sale of certain property it was 
tipulatod that all objections & reqmsitioM m 
esnect of the title should be delivered witlun 
ourteen days from the delivery of tho abstract. 
In abstract of title was duly dehyered containmg 
t full abstract of a wUl under which the property 
ras sold. After tho fourteen days had elapsed 

L 2 
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Sect, 2. — Duty to make Utlf : Sub-sect, 3, E, Sect, 3.] 

the purchaser made an objection as to the con- 
struction of the will. Testator had devised & 
bequeathed his real personal estates to his wife 
during widowhood, & at her decease or marriage 
to his sons &• daughters therein named in equal 
shares ; &; the will then proceeded as follows : 
‘I but if any of my children should die during my 
lifetime, or otherwise, leaving issue, such child 
or children, as the case may be to have their 
father’s or motlier’s share, to be equally divided 
between them absolutely.” 

Testator’s widow died in 1881, leaving all the 
sons & daughters named in the will her surviving, 
& all of them had attained twenty-one years. 
Such sons & daughters were the vendors of ihe 
property sold. One of the daughters had married 
in 1878. 

The questions were whether the purchaser could 
make any requisition after the expiration of the 
time agreed upon by the conditions of sale ; 
whether upon the construction of the will the 
shares of testator’s sons & daughters became 
vested in them for an indefeasible estate in fee 
simple upon the death of his widow, or whether 
such shares were still subject to an executory devise 
over in any case any of such sons & daughters 
should die leaving issue: — Held: (1) the objec- 
tion did not go to the root of the title, &; the re- 
quisition, being out of time, failed ; (2) the 

children were entitled to their respective shares 
for an indefeasible estate in fee simple, &: they 
could therefore make a good title. — Re Thompson 
& CURZON (1885), 29 Ch. I). 177 ; 52 L. T. 498. 
AntiotatUms : — Grnerally, Mentd. lie Hobson’s Settlmt., 

Webster v. Kicknrds (I88r)). 55 L J. Cli. 300 ; Re Hughes’ 

Tnists, fI885] W. N. 02; lie Tucker, Kinanuel v. i’arfltt 

(3885), 54 L. J. Ch. 874. 

1172. Property subject to restrictive covenant — 
Not disclosed.] — A trustee in bkpey. contracted 
to sell bki)t.’s life inter(‘Ht in certain property. No 
mention was made in the contract of the property 
being subject to any restrictive covenant, but on 
the examination of the abstract it appeared that 
part of the property was subject to a restrictive 
covenant with regard to budding : — Held : the 
restrictive covenant depreciated the value of the 
property the non-disclosure of it in the contract 
was a fatal objection to the title. — Re Ebswokth 
& Tidy’s Contract (1889), 42 Ch. D. 23 ; 58 
L. J. Ch. 605 ; 60 L. T. 841 ; 54 .T. P. 109 ; 37 
W. R. 657, C. A. 

Annotaiiona ; — Refd. Re Bryant & Cullingford to Baming- 
ham (1889), 62 L. T. 5.S ; He Stamford, Spalding & Boston 
Banking Co. & Knight’s Contract, [1900] 1 Ch. 287. 

1173. Affecting material part of property.] — 

— Re Cox & Neve’s Contract, No. 588, ante. 

1174. Breach continued for upwards of 

twenty years.] — By a conveyance dated in 1874, 
a certain plot of land was conveyed subject to a 
covenant that no dwelling-house, shop, or other 
building to be erected on the land shoiild at any 
time thereafter be used as an inn, tavern, or beer- 
house. Shortly after the date of the conveyance 
beer & spirits were sold in one of the houses erected 
on the land, & continued to be openly sold for 
upwards of twenty-four years : — Held : in an 
action by a purchaser to rescind a contract for sale 
of that house on the ground of the existence of this 
restrictive covenant, it must be presumed from 
the uninterrupted user of the premises as a beer- 
house for twenty-four years, there had been a 
waiver or release of the covenant. — II epworth v. 


I Pickles, [1900] 1 Ch. 108 ; 69 L. J. Ch. 55 ; 81 
L. T. 818 ; 48 W. R. 184 ; 44 Sol. Jo. 44. 

Annotation : — ^Reld, Greenhalgh v. Brindley, [1901] 2 Ch. 324. 
I 1175. Title derived from settlement — In favour 
of purchaser.] — Re Dale to Elsden (1892), 30 
Sol. Jo. 347. 

1176. Agreement for sale of freehold — Deposited 
lease not surrendered — Recovery In ejectment by 
lessor — Indemnity offered.] — Land was leased by 
the freeholder to B. for twenty-one years from 
Mar. 1876, the lease containing the usual proviso 
for re-entry for nonpayment of rent. The lease 
was subsequently deposited by B. with T. as 
security for an advance. In Doc. 1877, the free- 
holder conveyed the land to J. in fee simple subject 
to the lease. In 1890 an action in ejectment was 
commenced by J. against B. for non-payment of 
rent, & B. not appearing judgment was given in 
favour of J. in Mar. 1890, & he took possession 
thereunder. The exors. of T., who had died, were 
not parties to the action & had no notice of it. 
B. got into pecuniary difficulties, & disappi'ared 
without having repaid the advance. In June, 
1890, J. conveyed the land to W. in fee simple, 
when the production of the judgment in ejectment 
was considered satisfactory as regarded the 
deposited lease. In Dec. 1892, W. agreed to sell 
the land to C. in fee simple free from incumbrances. 
0. required that the lease to B. should be surren- 
dered at W.’s expense, or at all events given up 
before completion. This W. was unable to accede 
to, but he offered to agree to indemnify O, against 
any claim which might be made under the lease ; 

I Held : this was not a reasonable blot on the title 
to whicli the ct. ought to give effect, it being a 
l)urely theoretical & not a practical blot, tVj the 
vendor having offered to give an indemnity, the 
purchaser’s objection must be declared sufficiently 
answered. — Re Heaysman’s Tweedy’s Con- 
tract (1893), 69 L. T. 89, 0. A. 

1177. Property subject to agreement restricting 
user.] — (1) Pltfs. by fin open contract agreed to 
buy from defts. two houses “ subject to right of 
light with owner of adjoining property being 
guaranteed.” The houses had been recently 
built by the vendor, & contained no ancient lights. 
The adjoining house had also been built by the 
vendor & sold by him in 1897 to D., on which 
occasion he & D. mutually covenanted not to do 
anything to prejudice the right of light to the 
windows of eacli other’s premises : — Held : this 
restrictive stipulation was a defect in the title. 

(2) Under part of the premises contracted to be 
sold ran a drain, into which opened the drains of 
two adjoining houses : — Held : this drain was a 
sewer, & was vested in the local authority under 
Public Health Act, 1875 (c. 65), s. 13 ; Public 
Health Acts Amendment Act, 1890 (c. 60), s. 19, 
did not prevent it from vesting ; the vendor was 
therefore unable to convey all that he had con- 
tracted to sell ; & he had not made a good title. — 
Pemsel & Wilson v. Tucker, [1907] 2 Ch. 191 ; 
76 lu J. Ch. 621 ; 97 L. T. 86 ; 71 J. P. 547. 

1178. Sewer under land sold — Vested in local 
authority.] — P emsel & Wilson v. Tucker, No. 
1177, 


Sect. 3. ~ WHAT TITLE COURT WILL FORCE 
UPON PURCHASER. 

1179. General rule.] — term was created in 
1711 for raising portions. There was no evidence 


PART V. SECT. 3. contract cxpresBly a^ed to pay a good title first having been shown. — 

11791. General rule.]— It is only where Irrespective of title, that a ct. will Landfb d. Kuscu (1915), 30 W. L. H. 

deft, admits pltf.’s title, or has by his decree payment by a purchaser without 444 ; 7 W. W. R. 1076.-~CAN. 
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of the portions being satisfied, but a settlement of 
the estate took place in 1744, & a recovery was 
suffered ; & there was a covenant that the estate 
was free from incumbrances. No assignment 
appeared to have been at any time made of the 
term. On an objection to the title by a pur- 
chaser : — Held : a surrender of the term must be 
presumed ; & in matters of presumption the ct. 
will bind a purchaser where it would give a clear 
direction to a jury. 

The only rule [the ct.] can adopt in cases of 
presumption seems to be that if the case be such, 
that sitting before a jury, it would be the duty of 
a judge to give a clear direction in favour of the 
fact ; thus it is to be considered as without 
reasonable doubt ; but if it would be the duty of 
a judge to leave it to the jury to pronounce upon 
the effect of the evidence, then it is to be considered 
as too doubtful to conclude a purchaser (Leach, 
V.-C.). — Emery v. Orocock (1821), 6 Madd. 54 ; 
50 E. R. 1010. 

Annotations •• — Apld. Cooke V. Sol tail (1824), 2 Sim. & St. 

Ifii ; Oumes v. Bonnor (1884), 54 L. J. Ch. 517 ; lie 

Brtes ic Spicer, [1891] 2 Ch. 127. Gonsd. Mogrridgo r. 

Clapp, I1892J 3 Ch. 382. 

1180. Doubtful title.] — There being the opinion 
of learned men against the title, viz. that the will 
of testator did pass tliis trust estate, I will not, 
nor do I think it reasonable that a ct. of equity 
should compel the pmchaser to accept the pur- 
chase (Jekyll, M.K.). — Marlow v. Smith (1723), 
2 P. Wms. 198 ; 24 E. R. 098. 

Annotations AM, l^yrko v. Waddinffluim (1852), 10 

Hare, 1. Mentd. Braybroko v. Iiiskip (1803), 8 Ves. 417. 

1181. .J — A man is not obliged to accept a 

conveyance when the title is doubtful. — Hartley 
V. Peiiall (1792), Peake, 178; 170 E. R. 121, 
N. P. 

Annotations ^•—'Retd. Simmons v. Hescltlne (1858), 5 C. B. 

N. S. 654. Mentd. Keppell v. Bailey (1834), Coop. 

temp. Brough. 298. 


doubtful, in reference to the remedies which the 
purchaser would have for enforcing the rent, to 
be forced on an unwilling purchaser. — L angford 

V. Selmes (1857), 3 K. & J. 220 ; 3 Jur. N. 8. 
859 ; 09 E. R. 1089. 

Annotation: — Mentd. Bryant v. Hancock, [1898] 1 Q. B. 
716. 

1186. .] — The ct. will not enforce specific 

performance of a contract for sale against a pur- 
chaser, where a question of title has to be deter- 
mined, upon which the ct. is not clearly in favour 
of the vendor. — B urnell v. Firth (1807), 15 

W. R. 546. 

1187. Effect of court holding title good.]— 

Upon a late decision of the Ct. of Excht'quer that 
a presumption from non-payment of tithes cannot 
bar even a lay impropriator, the Lord Chancellor 
though holding the conirary opinion would not 
compel a purchaser to take sucli a title. — R ose v. 
Calland (1800), 5 Ves. ISO; 4 (iwill. 1020; 3L 
E. R. .537, L. C. 

Annotations: — Cousd. Pyrko v. Waddingham (1852), 10 
Hare, 1. Befd. Omcrod v. Hardman (1801), 5 Vc*^. 722 ; 
Jenkins v. Jlilos (1802), 6 Ves. 646. Mentd. Bciiiov v. 
Harvey (1810), 17 Ves. II!) ; Hoathcoter. Aldridge (1816), 
1 Madd. 236 ; Meade v. Nor])ury (1816), 2 PrltJO, 338. 

1188. .]— Pyrke V. Waddingham, No. 

1099, ante. 

1189. .] — It is net so settled that a 

power to appoint “ by de('d, or deeds, writing or 
writings under hand & seal ” can now be well 
exercised by an unst'aled will that a purchaser 
can be forced to take a title depending on that 
proposition. — C ollard v. Sampson (1853), 4 

l)e G. M. & U. 224 ; 10 Beav. 543 ; 1 Eq. Rep. 
262 ; 22 L. J. Ch. 729 ; 21 L. T. O. S. 234 ; 17 
Jur. 641 ; 43 E. R. 493, L. JJ. 

Annotations : — Consd. Mullingsr. Tfluder(l870), L. Tl. 10 Eq. 
449. Mentd. West v. Buy (1851), Kay, 385 ; Orange v. 
Pickford (18.58), 4 Jur. N. S. 649 ; Taylor y. Meads (1865), 
4 Do G. J. 6c ,Sm. 597. 


1182. .] — Ct. will not decree a specific per- 

formance of a purchase where there is a doubtful 
title. — C ooper p. Denne, Denne v. Cooper 
( 1792), 4 Bro. C. C. 80 ; 1 Ves. 565 ; 29 E. R. 788. 
Annotations : — Refd. Robinson v. Milner (1842), 1 Haro 

578, n. ; Pyrko v. Waddingham (1852), 10 Hare, 1. 

1183. Purchaser not compelled to take a 

doubtful title.]— Wiieate v. Hall (1809), 17 Ves. 
80 ; 31 E. R. 31. 

Annotations :-~Retd. Brewster r. Aiigell (1820), 1 Jae. 6c 
W. 625 ; Horne v. Barton (1822), Jac. 437 ; Wolley r. 
.L'likliife (1856), 23 Beav. 53 ; i’ophara v. Portland (1862), 
31 Beav. 525 ; Wise r. Piper (1880), 13 Ch. D. 848. 

1184. .] — Purchaser not compelled to take 

R doubtful title. — P rice v. Strange (1820), 6 
Madd. 159 ; 56 E. R. 1052. 

Annotations Reid. Pyrke v. Waddingham (1852), 10 Hare, 

1 ; Mullings V. Trinder (1870), 39 L. J. Ch. 833. Mentd. 
falln r. Hills (1834), 1 My. 6c K. 470 ; Alker v. Barton 
(1^2), 12 L. J. Ch. 16 ; Hollov\ay v. Clarkson (184 3), 
521; Jie Crawford’s Trusts (1854), 2 Drew. 230; 
Wing V. Wing (1876), 34 L. T. 941. 

1185. .] — L, having a term of ninety-nine 

years, with a covenant that ho may within twenty 
years purchase the fee, demises to F. for ninety- 
mne years &: a half, at a ground rent, Ac then 
acquires the fee. The ground rent was put up 
lor sale described as “ a freehold ground rent issuing 

on lease, which will expire in Dec. 
1922, being the expiration of the ninety-nine 
years & a half term ; — Held : the title was too 

7-1 —The title which a 87.— IR. 

nnvM? upon a protesting liao i Ihinhtfnl 

or ^ either in himself ai t ison ( 1 890 1 1 

Icgi nT"" ono else from whom ho has a aUS ^ 
equitable right to secure it for 

[19 ^hiAVES (Man.) ^ 

11923] 2 W. W. H. 907.— CAN. KKlT (1865), 11 Gr. 

— *1 — McLou<*ultn & 1180 iii. .] — 1 

^RatusContkaot( 1914),48I.L.T. (1884), 10 P. U. 34j 


1190. .] — The ct. is bound to act upon 

its own opinion, & to decree specific f^erformance 
when it considers the tith* clear. 

It has been iiresscd lliat the ct. will not force 
a pm^chaser to take a doubtful title, but, if in its 
own opinion the title is eh^ar, I think it is bound to 
act upon it (Romilly, M.U.). — Wrigley v. Sykes 
(1856), 21 Beav. 337 ; 25 L. J. Ch. 458 ; 26 L. T. 
O. S. 252 ; 2 Jih. N. S. 78 ; 4 W. R. 228 ; 52 
E. R. 889. 

Annotations : — Refd. lie Whistler (1887), 35 Ch. D. 561. 

Mentd. i^oad v. Watson (1856), 6 E. & B. 018. 

1191. .] — I adoi)t entirely the view 

exi)ressed by Turner, V.-C., with respect to the 
species of doubt which ought to prevent the ct. 
from enforcing specific performance in the way h(‘ 
expresses it. Such a case must, I think, come 
within one of three divisions. First, where there 
has been a decision adverse to the title or to the 
princii)le on which the title depends, which the 
ct. is of opinion is wrong, of course if the ct. is of 
opinion that the decision is right, it is simply a 
bad title, in which case the ct. will not rely upon 
its own opinion against a decision already pro- 
nounced, & will not enforce the title. Another 
case is where there is a decision in favour of th(‘ 
title, but the ct. is of opinion the decision was not 
right. 

Tlie third division, which I think is the difficult 


/j/f.j Lwiii 


Allison (1890), 11 N. .s. W. Eq. 23. 

AUS. 

1180 ii. .]— Mvlloch i\ Plun- 

KElT (1865), 11 Gr. 439.- CAN. 

1180 iii. .] — Kekfek v. McKay 

(1884), 10 P. U. 345.— CAN. 


1180 iv. - — .1— jRc Mouice & llis- 
jmiPGEK (1887), 13 O. R. 640.— CAN. 

, 1 . Wife’s claim to dower.] 

He Morris 6c OiiKRTKoiiT, [1925] 
2 D. L. R. 1115 ; 56 O. L. R. 665.— 

CAN. 

O. AaCTO V. BLAIvE 

(Out.), [1925] 2 D. L. Li, 27.— CAN. 
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Sect, 3 . — What title court will force upo n purchaser,] 

one, is where there is a known difficulty in the 
title. For instance, when I was at the Bar, there 
was a great question whether a mere contingent 
remainder could be too remote or not. Suppose 
there were a title depending on that question alone, 
or on several questions which were known to be 
questions discussed among conveyancers, the ct. 
would say, “ I will not decide that question 
incidentally in enforcing the title upon a pur- 
chaser.’’ Those are cases in which, undoubtedly, 
you could not comiiel the purchaser to take the 
title. 

Another case is pointed out by Turner, V.-C., 
in which it is undoubtedly true that the ct. will 
not decree specific performance, although I think 
it comes ralher within another rxile, where the 
validity of the title depends upon facts or a fact 
the exact accuracy of which you have no means 
of judging. Then, of course, you will not force 
the title upon anybody. In truth, the vendor 
has not made out a good title ; becauscs if it 
depends upon a particular fact, that fact must be 
proved, & if he does not prove it, he lias not made 
out a good title (Komiuly, M.Ih). — Mullinos v. 
Trinder (1870), L. K. JO Eq. 449 ; 39 L. J. Oh. 


contingent remainders.] — A puichaser not com- 
pelled to take a doubtful title ; nor will a case be 
directed without his consent. The ct. also 
hesitated upon giving sanction to a title founded * 
on the destruction of contingent remainders by 
the tenant for life ; there being no trustees to 
support fliem.— Roake v. Kidd (1800), 5 Ves. 
047 ; 31 E. li, 785, L. C. I 

Annotaiiems : — Refd. Wlllcox v. Bellaors (1827), Turn, be 

Ik 491 ; J'yrke v. Wadding’ll am (1852), 10 Hare, 1. 

1193. Defect appearing on abstract — De- 

livered before action brought.] — Purchaser not 
compelled to take a doubtful title. No objection 
to a purchaser, tliat the defect of title ai)peared 
on the abstract delivered before he fded his bill. 
— Stapylton V. Scott (1809), 10 Ves. 272 ; 33 
E. R. 988, L. 0. 

1194. Dependent on facts not well proved.] 

— The ct. will not compel a purchaser to take a 
title depending upon matter of fact, if the fact 
do not admit of satisfactory proof or be not well 
proved. — Smith v. Deaiti (1820), 6 Madd. 371 ; 
66 E. R. 937. 

Annotatione : — Reid. I’yrko v. Waddingliam (1852), 10 

Hare, 1. Mentd. Burton Briscoe (1822), Jac. 603 ; 

Roddy V. Fitzgerald (1858), 6 H. L. Cas. 823. 

1195. Dependent on construction of will.] — 

A pui’chaser not compelled to take a title depending 
upon the words of a will, wliich were too doubtful 
ever to be settled without litigation. — Sharp v, 
Adcock (1828), 4 Russ. 374 ; 38 E. R. 846. 
Annotation : — Reid. Pyrkov. Waddingliam (1852), 10 Hare, 1. 

1196. .] — Pyrke V. Waddingham, No. 

1099, ante, 

1197. Title derived from person committing 

act of bankruptcy.] — ^A purchaser is not bound to 
accept a doubtful title. Where vendors derived 
title from a trader who was liable to the bkpt. laws, 

& who had committed an act of bkpey. by assigning 
his estate to his creditors : — Held : the purchaser 
was not bound to accept the title, it not appealing 
that all the creditors had released, or that some 
one of them had not the power of suing out a 
commission. — Pott v. Turner (1830), 6, Bing. 
702 ; L, & Welsh. 293 ; 4 Moo. & P. 561 ; 8 L. J. 
O. S. C. P. 282 ; 130 E. R. 1451. 

.] — A trader unable to pay his 
debts executed a deed whereby he conveyed & 


assigned to a trustee for his creditors all his estate 
& effects, including his freehold dwelling-house & 
shop where he carried on his business, upon trust 
to permit him to carry on his business for the pur- 
pose of paying off his debts by certain instalments 
wliich he thereby covenanted to pay ; & upon 
default in the payment of such instalments the 
trustee was empowered to enter into possession 
of the W’holc of the property & sell the same, & 
pay the creditors rateably out of the proceeds ; 
A the trader thereby appointed the trustee his 
attorney for executing every document necessary 
or expedient for carrying into effect the trusts 
& provisions of the deed, wliich was registered 
under Deeds of Arrangement Act, 1887 (c. 67). 
Five months after the date of the deed the trader 
made default in payment of the instalments, & 
the trustee entered into possession of the property 
comi:>rised tlierein, & a month after such entry into 
possession by the trustee the trader was adjudged 
bkpt. Two months after the trader’s bkpey., the 
trustee under the dt*ed sold the trader’s house & 
shop by auction, & the purchaser required the con- 
currence of the tnistee in bkpey. in the conveyance 
of the property to him by the trustee under the 
deed. It was admitted that all the creditors of 
the trader did not assent to the deed : — Held : 
although the deed was not void under 13 Eliz. 
c. as tliere was nothing to sliow that the trader 
thereby intended to defeat, hinder, or delay his 
creditors, yet the purchaser was right in his con- 
tention that the concurrence of the trustee in 
bkpey. in the conveyance to him was necessary 
to confer a good title to the pro})erty, as otherwise 
he would be liable to legal proceedings at tlie 
instance of such trustee. — Re Poppueton 
.Tones’ Contract (1896), 74 L. T. 682 ; 40 Sol. 
Jo. 478. 

1199. Easements affecting property.] — 

Shackleton V, Sutcliffe, No. 1154, a7iic, 

1200. Sale of leaseholds — Title to reversion 

uncertain.] — The vendors under an agreement for 
sale of leaseholds produced the last receipt for the 
ground rent, signed by agents ; but it did not 
clearly appear on who8(3 behalf it was so signed. 
On inquiry the title to the reversion was found to 
be uncertain : — Held : the ct. would not compel 
the purchaser to accept the title, although the 
vendors offered to indemnify him against six years’ 
ground rent. — Pegler v. White (1864), 33 Beav. 
403; 3 New Rep. 557 ; 33 L. J. Ch. 669; 10 
L. T. 84 ; 10 Jur. N. S. 330 ; 12 W. R. 455 ; 65 
E. R. 423. 


Annotation : — Refd. Re Hollis’ Hospital Trustees & Hague’s 

Contract, [1899] 2 Cli. 540. 

1201. Trustees selling jointly with others — 

Possibility of injury by joint sale.] — Where trus- 
tees, with power t o sell by private contract, joined 
with others in selling as one estate, & for one sum 
of money, different properties which could not be 
clearly distin^ished, & the titles to which were, 
by the conditions of sale, limited to different 
periods : — Held : the title was too doubtful to be 
forced upon a pipchaser, as the trust property 
might have been injured by the joint sale, & the 
ct. could not, under such circumstances, apportion 
the purchase-money. — Rede v. Oakes (1864), 4 
De O. J. & Sm. 505 ; 6 New Rep. 209 ; 34 L. J. 
Ch. 145 ; 11 L. T. 549 ; 10 Jur. N. S. 1246 ; 13 
W. R. 303; 46 E. R. 1015, L. JJ. ; subsequent 
proceedings (1805), 2 De G. J. & Sm. 518, L. JJ. 


Amwialions Dance v. Coldlngham (1873), 8 Ch. 

App. 902 ; Re Cooper be Allen’s Contract for Sale to 
Harlech (1870), 4 Ch. D. 802 ; Morris v. Dobenham (1876), 
2 Ch. D. 640. Refd. Hiatt v. Hillman (1871), 25 L. T. 56 ; 
Barclay v. Messenger (1874), 43 L. J. Ch, 449 ; Tolson v. 
Sheard (1877), 5 Ch. D. 19 ; Dunn v. Flood (1885), 28 
Ch. D. 580. 
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1202. Property purchased from undis- 

charged bankrupt.] — Testatrix, who died in Apr. 
1890, devised her real estate to her nephews, W. 
& J., as tenants in common in fee. In Oct. 1890, 
W. & J. purported to convey this real estate to a 
land co., who, in May, 1891, entered into a contract 
for sale thereof to a purcheiser. The purchaser 
before completion discovered, that in 1888 W. had 
been adjudicated bkpt., & that he was still un- 
discharged. The trustee in W.’s bkpcy. now inter- 
vened & claimed to be entitled to a moiety of this 
real estate : — Held : the title was too doubtful to 
be forced on a purchaser, & on that gi'ound alone 
the purchaser was entitled to be relieved from his 
contract. — He New LlInd Development Assocn. 
& Gray, [1892] 2 Ch. 138 ; 61 L. J. Ch. 495 ; 
66 L. T. 694 ; 40 W. R. 551 ; 36 Sol. Jo. 446, 
C. A. 

Annotatums : — Distd. Re Clayton & Barclay’s Contract. 
[1895] 2 Ch. 212. Apld. Re Poppleton & Jones’ Contract 
(1896), 74 L. T. 582. Reid. Re Allesbury 8. E. (1893), 
9 T. L. H. 616 ; Re Calcott & Elvln’s Contract a898), 
67 L. J. Ch. 327 ; London & County Contracts v. Tallack 
(1903), 19 T. L. R. 156. Mentd. Hunt v. Fripp, [1898] 
1 Ch. 675 ; Bird v. Philpott, [1900] 1 Ch. 822 ; Official 
Receiver v. Cooke, [1906] 2 Ch. 661 ; Re Kent County Gas 
LiKht & Coke Co.. [1909] 2 Ch. 195 ; Re Behrond’s Trust, 
8urnian v. Blddoll, [1911] 1 Ch. 687. 

1203. Doubtful question of law.] — Mull- 

INOS V. Trinder, No. 1191, ante. 

1204. .] — A railway co. on July 12, 

1867, conveyed certain superfluous lands, the 
period for the sale of which under their special 
Act expired on July 13, 1867, &: the conveyance 
contained a covenant by the purchasers that they 
would pay the purchase-money on or before 
July 12, 1809, with interest in the meantime ; & 
by an indenture of even date & made between the 
same parties, it was declared that until t})e whole 
of the purchase-money & interest were paid, the 
CO. should have a lien on the deed of conveyance 
& the lands therein comprised. Upon a summons 
under Vendor & Purchaser Act, 1874 (c. 78), 
raising the question whether Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 127, had been 
satisfled : — Held : having regard to expressions 
in the judgments of the Ct. of Appeal in London 
cfc South Western Ry. Co. v. Gomni (1882), 120 
Ch. D. 562, to the effect that when land is sold as 
superfluous no interest in it can be returned by 
the (JO., the question was one of such doubt that 
it must be left open & not answered in a way which 
would force the title on a pmehaser or prejudice 
the vendor’s title. — Re Thackwray Young’s 
Contract (1888), 40 Ch. D. 34 ; 58 L. J. Ch. 72 ; 
59 L. T. 815 ; 37 W. R. 74 ; 5 T. L. R. 18. 
Annotationa : — Apld. Rc Hollis’ Hospital Trustees & Hague’s 

Contract. [1899] 2 Ch. 540. Refd. Rc Allsop & Joy’s 
Contract (1889), 61 L. T. 213. 

1205. Doubtful question of fact — Whether 

vendor purchased without notice of defect in title.] — 

A tenant for life, purporting to act under the 
powers of Settled Land Act, 1882 (c. 38), gi'anted 
a building lease of some vacant land at less than 
the best rent that could reasonably be obtained, 
the rent having been reduced in consideration of 
the waiver by the lessee of a claim for damages 
against the lessor, & the lessee covenanted to lay 
out a certain sum in building. The lessee neglected 
to build, & the lease was sold by auction to the 
vendor at a large price. The vendor agreed to 
sell at an enhanced price to the pmehaser, & the 
purchaser objected that, having regard to the 
amount of the price, it must be shown that the 
rent reserved by the lease was the best that could 
reasonably be obtained within Settled Land Act, 
1882 (c. 38), s. 7 (2). The vendor had no know- 
ledge of the arrangement between the lessor & 


the lessee as to the reduction of the rent, & ho 
insisted that, as purchaser for value without notice, 
ho could make a good title to the purcliaser : — • 
Held : assuming that the lease was voidable only 
& not void, the title was not such as ought to bo 
forced upon the purchaser, since it depended on a 
doubtful question of fact, namely, whether his 
predecessor in title, the vendor, purchased without 
notice of the defect in the title. — Re Handman 
Wilcox’s Contract, [1902] 1 Oh. 599 ; 71 L. J. 
Ch. 263 ; 86 L. T. 246, C. A. 

Annotation : — Refd. Re l)oiig[a8 6c Powell’s Contract, [1902] 

2 Ch. 296. 

1206. Dealings of complicated nature.] 

— ^A title depending upon the establishment of 
facts dealings of a complicated & ambiguous 
nature, such as may reasonably be challenged witli 
a practical chance of success, is not one which 
should be forced upon a purchaser. — Re Douglas 
& Powell’s Contract, [1902] 2 Ch. 296 ; 71 L. J. 
Ch. 850. 

Annotations: — Mentd. Re Griinthorpo, Beckett v. Giim- 

thorpe, [1908] 1 Ch. 666 ; JRe Sturt, bo Bunsen v. Hardlngc, 

[1922] 1 Ch. 416. 

1207. Decision in favour of title — Court of 

opinion title bad.] — M utjangs v. Trindj<:r, No. 
1191, ayite. 

1208. Purchaser in danger of litigation.)— 

An estate was settled to the husband A wihj 
successively for life, with remainder to their 
children as they should aiDiJoint, & in default of 
appointment between such cliildren. Tlio lius- 
band & wife encumbered their life interests, 
in Ang. the husband & wife, having seven children, 
appointed the whole estate to the eldest daughter ; 
in Oct. of the same year the husband, wife A 
daughter mortgaged the property for £8,000. 
The mtge., under the power of sale in the mige. 
deed, sold the property to plif. ; & after the title 
had been approved of, one of tlie younger children 
gave notice to pltf. not to complete, & that the 
appointment was a fraud on the marriage settle- 
ment, & also cautioning the purchaser not to pay 
the purchase-money ; he did not, however, follow 
up the notice by any proceeding : — Held : not- 
withstanding this a good title was shown, & the 
purcliaser must complete. — Green v. Pulsford 
(1839), 2 Beav. 70 ; 48 E. R. 1105. 

Annotatioinf : — Apld. Grove V. Bawtard (1851), 1 Do G, M. Ac 

(i. 69. Refd. Boywe v. Rossborough (1854), 23 L. J. Ch. 

305. Mentd. Cockcroft v. SulcIilTe (1856), 27 L. T. D. S. 

34 ; Carver v. Richards (1860), 6 Jur. N. S. 410. 

1209. HeJr-at-law making adverse 

claim.] — In 1898 a contract was entered into (.in 
behalf of the present trustees of Hollis’ Hospital 
for the sale of certain freehold property belonging 
to the hospital. The property contracted to be 
sold formed part of certain property whicli liad 
been conveyed by H. to tru.steos upon trusts for 
the hospital by deeds of lease & release dat(‘d 
May 17^ & 18, 1726. The release containecl a 
proviso that if at any time thereafter the prtmiscs 
thereby conveyed or any part thereof, or the rents, 
issues, & profits of the same or of any part thereol , 
shouM be employed or converted to or for any other 
uses, intents, or purposes than those thereinbefore 
mentioned, then & from thenceforth all & every 
the premises thereinbefore conveyed should revert 
to the right heirs of H. party thereto. The title 
had been accepted & the draft conveyance 
approved wlien a letter was received by the pur- 
chaser’s soil's, from A., on(* of the trustees of the 
hospital, intimating that as the heir-at-law of H. 
ho ha(i not concurred in the sale, & calling their 
attention to the clause in the release under whicli 
if the sale was carried out the property would 
revert to him. A bummons was thereupon taken 
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Sect, 3. — What title court tcill Jorcc upon purchasi^r. 

Sect. 4 ; SvCb-aect, 1 .] 

out by the piu’chaser for a declaration lliat a good 
title to the hereditaments contracted to be sold 
had not been made : — Held : in view of the notice' 
received from A. claiming as heir-at-law of 11., & 
who declined to be bound by the decision, the title 

as not one which could bo forced upon an un- 
whJing xmrehaser . — He Hollis’ Hoslital Tnus- 
tkes Sc IIaove’s (’ontract, [1899] 2 Ch. 540; 
OS 7,. J. Vh, (57o ; 81 1.. T. 90 ; 47 W. K. 091 ; 
43 Sol. Jo. 04 1. 

Aunolaiitms : — Mentd. lie Ahlifortli, Sibley v. A'^hforth. 

11905]! C'h. 5H5 ; He 1 )ci C’oMla, Clarke r. ('liiirch of England 

Collegiate School of St. I’etcr, 11912] 1 C’h. 337. 

1210. .J — At a sale by auction on 

July 21, 1903, d(‘ft. contracted to buy a securt'd 
profit rental of £550 per annum for t‘5,500. This 
profit rental was secured ux^on two liouses in 
Cheaiiside, the receipts from tenants amounting 
to £950, the ground rent being £250, & tlie rat<‘s 
Sc taxes on one of the houses being £150. No 
deduction was made in resxiect of the other house, 
of wliich W. was the tenant, as there 5vas no cove- 
nant by the landlord to x^^y rates Sc taxes. As a 
matter of fact the landlord had from 1870 until 
1903 paid the rates Sc taxes on the house let to 
W. On Sexit. 29, 1903, W. commenc(‘d an action 
for rectification of his lease, but the action was 
dismissed because he had gi'anted an underlease of 
the term vested in him which amounted to an 
assignment. W. wrote that he intended to takcj 
Xiroceedings to make the underlessee join. Sc bring 
a fresli action. 

Pltf. said that, the action by W. having b<'(‘n 
heard Sc dismissed, pltf. was entitled to specific 
performance. For deft, it was said that 
knew \V. said that he was not liable to x>^y rates 
Sc taxes before the sale, Sc that jiltf. W'as not entitled 
to sfiecific performance ; — Held : W.’s claim was 
an honest one, Sc si^ecific performance could not 
now be granted, because sufficient time had not 
elaj)sed to enable the ct. to say that no fresh action 
would be brought. The action was ordered to 
stand over till June 24, Sc if W. had then taken no 
steps to obtain rectification, the ct. might then be 
in a x>osition to treat liis claim as shadowy. — 
George v. Thomas (1904), 90 L. T, 505 ; 52 
W. n. 410. 

1211. Sale by person not absolute owner — Owner 
offering to make title.] — If A. contracts for the 
purchase of an estate, & is not absolute owner of 
it, nor has it in his power by the ordinary course 
of law or equity to make himself so, though the 
owner offers to make the seller a title, yet equity 
will not force the buyer to take it, for every seller 
tliat W'ill have such a bargain ('xecuted must be 
bond fide a contractor. — T endring v. London 
( 1731), 2 Eq, Gas. Abr. (580 ; 22 E. K. 571. 

1212. Property formerly subject to incumbrance 
— Discharge shown by presumption only.] — (1) A 
l^urchaser is not compellable to accept a title to 
X^remises, formerly subject to an incumbrance, 
the discharge of which is shown only by presump- 
tion. A leasehold was sold, subject to a ground 
rent, which was said to be apportioned out of a 
larg('r rent, but the apportionment was not 
evidenced by any existing deed, but only by the 
acceptance of a mesne landlord. Sc presumption : 
Held : the x^virchaser was not boiind to accept the 
title. 


(2) Sixfy years possession is an unobjectionable 
title to a fee simple. — B arnwell v. Harris (1809), 
1 Taunt. 430; 127 E. R. 901. 

1213. Title reported good in creditors suit.] — 
A purclia&i'r is not compellable to accept a title 
reported good by the deputy remembrancer in a 
creditor’s suit, against an objection, that the close 
in disimte, having a given name, by which it has 
been long known, is not described by it in the title 
deeds notwithstanding the vendoi* has been long 
in x>ossession of the land as x^f^rt of the estate 
conveyed to him by the deeds. Such a title* is 
merely prlnid facie. — Eyton v, Dicken (1817), 
4 Price, 303 ; 146 E. 11. 472. 

1214. Title dependent on invalidity of voluntary 
settlement.] — A purchaser is compellable to take a 
title dependent on the invalidity of a voluntary 
settlement. — CliRRIE v. Nind (1830), 1 My. & Cr. 
17 ; 5 L. J. Ch. 109 ; 40 E. K. 283. 

An)iotation^ Folld. Butterfield v. Heath (1852), 15 

Bea\ . 408. Refd. Ilewison v. Negois (1853), 16 Boav. 594 : 
Scott V. Scott (1S5 4), 23 L. T. O. S. 27 ; Clarke v. Wnght 
(1861), 6 H 6c N. 849. Mentd. lie Foster & Lister (1877), 
6 Ch. D. 87. 

1215. .] — A i)urc}iaser must take a title 

though depending ui)on the invalidity of a volun- 
tary conveyance as against a xmrcliaser for valuable 
consideration with notice. — Butterfield r. Heath 
(1852), 15 Beav. 408 ; 22 L. J. Ch. 270 ; 20 L. T. 
O. S. 242 ; 51 E. K. 595. 

Annotations: — Consd. llewison v. Negus (1853), 16 Beav. 
594 ; He Foster cV Lister (1877), 6 Ch. D. 87. 

1216. Sale by executor — Executor devisee for 
life— Direction to pay debts— Power to mortgage.] — 
(1) A general dirc'ction that testator’s debts 
should be paid by tlie exor., coupled with a devise 
of real estate to such exor. for lif(‘, with a power to 
the exor. to mortgage, does not enable the exor. 
to give such a title as the ct. will force upon a 
I)urchaser. 

(2) Where the title to an estate has been 
Xironounced bad by any judge of the ct., the Ct. 
of Appeal will not, cxcei)t under very special 
circumstances, force it upon a xiurchaser, — Cook 
V. Dawson (1861), 3 De G. F. & J. 127 ; 30 L. J. 
Ch. 359 ; 4 L. T. 226 ; 9 W. B. 434 ; 45 E. R. 826, 
L. JJ. 

Annoiaiions : — Generally, Mentd. He Chawnor’a Will (1869), 
L. K. 8 Eq. 569 ; lie Bailey, Bailey v. Bailey (1879), 12 
Ch. D. 268. 

1217. Title pronounced bad by court of first 
instance.] — Cook v. Dawson, No. 1216, ante. 

1218. Possessory title.] — A vendor at the date 
of the contract relied on a title under a deed wliich 
was subsequently shown to be no title at all. After 
the date of the contract a twelve years’ possessory 
titl<* under Stat. Limitations accrued. The ct. 
holding such title suHiciently made out, or admitted 
by the purchaser, forced it ux:)on the purchaser. 

A twelve years’ possessory title can be forced 
on a x>urchaser. 

A vendor is entitled to costs of action, if he 
showed Sc oflt('r('d a good possessory title before 
action, though it is not x^roved till afterwards in 
chambers. — Games v. Bonnor (1884), 54 L. J. 
Ch. 517 ; 33 W. R. 64, C. A. 

Annotalions : — Folld. He Atkliiwon & HorHcll’s Contract, 
[1912] 2 Ch. 1. Refd. He Nisbet & Potts’ (Jontract, [1905] 
1 Ch. 391. 

1219. .] — Where a vendor contracts to give 

a title commencing with a certain instrument Ac 
it afterwards appears that he cannot give such a 
title but can give a good possessory title from a 


12181. Possessory title.] — Clibborn 
r. Horan, [1921] l I. H. 93; 55 

I. L. T. 49.— IR. 

p. Property siihjcct to voluntary 
tciilcmcni.] — A piuchabcr ^^lll not bo 


oompollcd to take a title to land ’vvhicb 
has, prior to the sale to liim, been made 
the subject of a voluntary settlement 
by the vendor. — P urser v. Halloran 
(1862), 1 Q. S. C. R. 85.— AUS. 


q. Title depending on adverse 
possession.] —Walker v. Smith (1907), 
7 S. R. N. S. W. 400 ; 24 N. S. W.W. N . 
85.— AUS. 

-.] — The cl. will compel a 
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later date, the possessory title will be forced upon 
the purchaser. 

An owner relied on a title under a deed which 
was subsequently shown to be no title at all. 
After the date of the contract a twelve ye,ars’ 
possessory title under Stat. Jjimitations accrued. 
The ct., holding such title sufficiently made out, 
forced it upon the purchaser . — Re Atkinson iV 
IIohsell’s Contuact, [1912] 2 Oh. 1 ; 81 L. .1. 
Ch. 588 ; lOd L. T. 518 ; 5G Sol. Jo. 324, O. A. 
Annotation : — Consd. Re Hallos & Hiilclilneon’B Contract, 
[1920] 1 Ch. 233. 

1220. Property described as “ business premises ” 
— Covenants restricting carrying on of business.] — 

At a sale by auction the particulars described the 
})roperty as “ business premises,” but on investi- 
gating the title it appeared that the lease, under 
Avhiclj the premises were held, contained a covenant 
st‘i iously restricting the free user of them for the 
purposes of business : — Held : the title was not 
sucii as the punJ laser could be cornixdled to take, 
& the contract was rescinded, with liberty to the 
purchaser to bring an action for the recovery of 
the deposit Uk* costs of investigating the title.- 
Re Davis ik. (Javey (1<S88), 40 (Ji. 1). (iOl ; 58 D. J. 
Ch. 143 ; (30 L. T. 100 ; 53 J. V. 407 ; 37 W. K. 
217. 

Annotations : — Consd. l)ou<?lieriy v. Gales { 11)00). 45 Sol. .In, 
119. Refd. Re Boulton & CulliriRford’ti Contract (No. 2) 
(1893), 37 Sol. Jo. 248. 

1221. Property subject to restrictive covenants — 
Facts showing waiver.] — Re Summeuson, Downie 
V. SiJMMERSON, [1900J 1 Ch. 112, n. ; (39 h. J. Ch. 
57, n. ; 81 L. T. 819, n. 

Annotaiiom : — Folld. Hepworth v. Pickles, [19001 1 Oh. 108. 
Refd. Uroenhalgh v. Brindley, [1901] 2 Cli. 324. 

1222. Lease containing covenant against assign- 
ment — Without lessor’s consent — Lessor with- 
holding consent.] — The vcMidor was the lesse<* of 
a public-house. The l(‘ase under whicli the 
property was held contained a cov(‘nant against 
assigning without the consent of the lessor with (he 
usual qualification as to refusal in th(‘ cast* of a 
respectable responsible tenant. The vendor 


agreed to sell the property to the piu*cl lasers, who 
were brewers, under an open contract. The 
lessor refused to give his consent to the assignment 
stating that the main ground of his objection was 
that he desired the house to remain a free house. 
Upon summons taken out by the pm'chasers asking 
for a declaration that a good title had not been 
shown : — Held : tlie title was not one which could 
be forced upon an unwilling purchaser . — Re 
Marshall & Salt's Contract, [1900] 2 Ch. 202 ; 
09 L. J. Ch. 542 ; 83 L. T. 147 ; 18 W. K. 508 ; 
41 Sol. Jo. 129. 


Sect. 4.— NOTICE TO PURCHASER. 

Sub-sect. 1. — Effect of Notice. 

See I^aw of Property Act, 1025 (c. 20), s. 41 

(5), (8). 

1223. Notice of defect ofi title— Notice after execu- 
tion but before payment of purchase-money — Pur- 
chase avoided.] — If after the execution of a con- 
veyance, but before ])aym(‘nt of the consideration 
money, the purchaser has notice that the vendor 
has no title (o (he lands, this is sullicient to avoid 
the purcliase. — J ones r. Stanley (1 731 ), 2 Eq. Cas. 
Abr. (385 ; 2 Darn. K. D. (31 ; 22 E. 11. r)ir>. 

1224. No excuse for non-performance.j -- 

Dc‘ft. lias (‘nt(‘red into an express contract to deduce 
a good title to the premises by a specitied day 

it affords no rt*ason for his not jx'rforming that 
contract that pltf. at the time of the sale was 
aware of the def(*ct of title by the breach of the 
covenant to r(*pair (Parke, D.). —Barnett v, 
Wheeler (1811), 7 M. 6^, \V. 3(34 ; 10 L. J. Ex. 
102 ; 151 E. H. 80(5. 

Annotations : — Folld. Rc Hieliott «X BlrcPa Contract, [1903] 

1 (4i. 287. Distd. Rc Taiuiton X West of lOntflaiid Per- 
petual Benefit Bldg. 8oc. X Robeits’ Contract, [1912] 

2 Ch. 381. 

1225. Notice derived from collateral facts — 

In covenants of lease — Purchaser not compelled to 
perform contract.] — Darlington v. Hamilton, 
No. 1130, ante. 


purchaser to take a title depending 
upon parol evidence of advei-sti pos- 
Bosslon under Stat. Limitatloiih. — 
Hcott V. Nixon (1843), 3 Dr. 6c War. 
388.— IR. 

t. Devise by uill — R( strictions 
against incumbering — Mortgage by 
devisee — Breach of rood it ion . ] — Re 
Chisholm, Rc Lot 'I’hree in the 
Eight Concession of the Township 
or Mosa, 21 C. L. T. 525.- CAN. 

a. Land Twt reUased from judg- 
?aeafs.]— A purchaser is entitled to call 
for a release from all judgment creditors 
who have registered their judgments 
in the county whore the lands sold are 
situate or that the creditors join in 
the conveyance to t ho purchaser, 
although it appears that the purchase- 
monoy will be exhausted in discharging 
prior Incumbrances. If the vendor 
cannot procure such release or con- 
currence in the conveyance, the ct. 
will not compel the purchaser speci- 
fically to perform the contract. — 
8pohn V. Ryckman (1859), 7 Or. 388. 
—CAN. 

b. .] lie TKUsrs CoKi’N. of 

Ontario X Medland (1892), 22 O. K. 
538.— CAN. 

c. Prior deed executed by attorney 
of grantor .] — A prior deed, through 
which the title comes to the vendor, 
having been executed by the attorney 
[>f grantor, does not render (ho title 
invalid, or such as a purchaser will not 
be bound to accept. — Farrell r. 
Moore (1859), 1 Ch. Ch. 139.— CAN. 

d. No sufficient proof of exexidion 
oj conveyance .] — Whore there w'oa no 


other proof of the execution of a (*on- 
veyanee, w'hich constituted a link iii 
the chain of title, than a memorial 
puri^orting to ho executed by the gran- 
tee in such conveyance, the ct. refused 
to force tlie title upon a purchaser. — 
WiRiiAitT V. Cook (1868), 15 Gr. 237. — 
CAN. 

e. Jncuvibranccs on iitU - Lcmior 
'unable to pay them off at once.]— JRian- 
DON Steam Laundry Co. v. Hanna 
( 1909), 19 Mail. L. 11. 8.— CAN. 

f. Title subject to highway.] 
Bergman v. Cook (Man.) D912), 21 
W. h. K. 833 ; 5 D. L. K. 233.— CAN. 

g. “ Reasonably de-cent probability 
of Utigatum.”] — As long as acceptanei* 
of a title involved a “ reeisonably 
decemt probaldllty of litigation ” it 
would not be forced upon an imwilling 
puivhaser. -Rc IhoGOTT & Kern (1913), 
24 O. W. 11. 863 ; 4 O. W. N. 1580 ; 
12 D. L. U. 838.— CAN. 

h. Conveyance conveying lands dc 
scribed by metes dt bounds .] — When* 
under an agi*eemont of sale the vendoi* 
agrees to deliver a clear title & the land 
is described as lot 1 , ** according to a 
plan to be registered " : —Held : there 
being no registered plan, the purchast'r 
was boiuid to accept a conveyance 
containing a descilptlon of tho land by 
metes 6c bomids. — F kaberp. Columbia 
Valley Lands, Ltd. (1914), 20 B. (\ B. 
508.— CAN. 


k. Land for tasenuuf snit/s 
thereon.] — liowhAUD v. Banhiohd 
(A lta.), [1919] 2 W. W. K. 486.— CAN. 


1. Variance in properly contracted 


for <!’ tendered deed.] — M(’Nally ?’* 
JIawkinh, [1924] 2 1). L. 11. 412; 57 
N. S. U. 68. -CAN. 

m. t^ale of land as freehold--Duty 
of ynnhastr to niaiutmn fences efr keep 
drums v^aterrourst char .] — Ij\rktn 
V. Jto^rii: (Loud) (1846), 10 I. Eq. K. 
70.— IR. 


n. Lease with connunt to spend 
money on buibling.] ~ 'Vvnhivvs for a 
charily permitted to sell land indd under 
lease, the land being the subject of 
tho t rust ; & though the lease ronlaiiH ( I 
a covenant by them to oxjjeiid (hen on 
0,000 in building the landloid’s rights 
were saved ; 6c, because of the cove- 
nant, tlio title w'as not foicod on an 
unwilling pui’chascr. — Rc (/Aiholio 
University (1865), 18 Ir. Jur. 250. — 
IR. 


o. Title dcpinding on age of 
woman ceasing to bear children .] — A 
title, the validity of w'hlch depends 
upon the presumption that a woman 
of 63 is past child bearing, will bo forced 
upon a purchaser t)f real ('State.— 
Browne v. Waunock (1880), 7 L. It. 
Ir. 3.- IR. 


PART V. SECT. 4, SUB-SECT. 1. 

p. Gaicral rnlc.] — A purchaser 
with notice is bound to tho samo 
extent, 6c in the same manner, as his 
\elKlol.- UONBAR r. TREDENNK’K 
(1813), 2 Ball. 6c B. 301.— IR. 

q. Aotice of difext of title Exei'ii- 
tion against heir — Anei stores debts.] 
Where a debtor di^s intestate & his 
lands are sold undci execution against 
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Sale of Land, 


Sect. 1 . — Notice io purchaser : Svh-aecta* 1 

1226. Objection on ground ot misdescrip- 

tion precluded.] — Henderson v. Hudson, No. 622, 
ante. 

1227. .] — A purchaser, who is aware 

at the time of entering into a contract for the 
purchase of a lease that the vendor’s interest in 
the property is only under an underlease, is bound 
by the contract notwithstanding the misdescrip- 
tion. — Flood v. Pritchard (1879), 40 L. T. 873. 

1228. Possession taken subsequently — 

Whether amounting to waiver.] — If a contract for 
the sale of land is silent as to the title which is to 
be shown by the vendor, the legal implication that 
the purcliascr is entitled to a good title may be 
rebutted by evidence that, before the execution of 
the contract, the purchaser had notice of defects 
in the vendor’s title, but, if the contract expressly 
provides that a good title shall be shown the 
purchaser is entitled to insist on a good title, 
notwithstanding that before the execution of the 
contract he had notice of defects in the vendor’s 
title. If the contract contains no stipulation as 
to possession being taken by the X)urchaser before 
completion, <& he takes possession with know- 
ledge that there are defects in the title which 
the vendor cannot remove, the taking possession 
amoimts to a waiver of the purchaser’s right to 
require the removal of those defects, or to repudiate 
his contract. If, on the other hand, the defects 
are removable by the vendor, the taking of 
l)osse8sion does not amount to such a waiver. 

A purchaser by making structural alterations 
after notice of restrictive covenants was held to 
have waived his right to object to the title on the 
ground of the restrictions. — Be Gloao & Miller’s 
Contract (1883), 23 Ch. 1). 320 ; 52 L. J. Ch. 054 ; 
48 L. T. 629 ; 31 W. R. 601. 

Annotations : — Apld. He Wallis Sc Barnard’s Contract, [1899] 

2 Ch. 515. Refd. Elllfl V. Rogers (1885), 29 Ch D. 601 ; 

Aldcrdalo EstaU* Co. v. McCrory, [1917] 1 Ch. 414. 

1229. Notice of claim by mortgagee — Purchaser 
postponed to mortgagee.] — ^A mtgee. ot a leasehold 
house gave up the indenture of lease to his mtgor., 
in order that it might be shown to an intending 
purchaser, who wished to see what the covenants 
in it were ; the mtgor. concealed from the pur- 
chaser the fact of the existence of an incumbrance 
on the property, & produced the lease to him, 
left it in his possession ; within a week afterwards, 
the purchaser accepted a conv(*yance, paid his 
pmchase-money, k, took possession of the house 
without any notice of the existence of the mtge., 
but the soil*, of the mtgee. dei^osed that, in an 
interview which he had had before the completion 
of the purchase with the solr. of the purchaser, 
he had informed the latt(*r that a client of his was 


to receive a considerable sum out of the purch^e- 
money, & had requested to have notice of the time 
when the money was to be paid ; <fe, though the 
solr. of the purchaser denied that any such inter- 
view had taken place, before the completion of the 
purchase, a jury gave a verdict in favour of the 
statement made on that point by the solr. of the 
mtgee. : — Held : the mtgee. was not to be post- 
poned to the purchaser. — Martinez v. Cooper 
(1826), 2 Russ. 198 ; 38 E. R. 309, L. C. 

Annotations : — Consd. Dowle v. Saunders (1804), 2 Hem. 
& M. 242. Reid. Jones v. Jones (1838), 8 Sim. 633 ; 
Hewitt V. Looscraore (1851), 9 Hare, 449 ; Northern 
Counties of En^and Fire Insoe. v. Whipp (1884), 26 
Ch. D. 482 ; JBrocklesby v. Temperance Permanenl 
Bldg. Soc., [1895] A. O. 173. Mentd. Gordon v. Horsfall 
(1847), 5 Moo. P. C. C. 393 ; National Bank of Australasia 
V. United Hand-in-Hand & Band of Hope Co. (1879), 4 
App. Cas. 391. 

1230. Notice of judgment allecting land sold — 
Purchaser postponed to judgment creditor.] — 

Where a judgment is entered up against the owner 
of lands, of which the legal estate is outstanding 
in a trustee or mtgee., a purchaser who has notice 
of the judgment will be bound by it, although the 
creditor may not have taken out execution on his 
judgment. — Tunstall v. Trappes (1830), 3 Sim. 
286 ; 57 E. R. 1005. 

Annotations: — Mentd. Hart v. Cradock (1837). 1 Jur. 735 ; 
Ncato V. Marlborough (1838), 3 My. Sc Cr. 407 ; Barnes v. 
llacster (1842), 1 Y. & C. Ch. Cas. 401 ; Allin v. Craw«hav 
(1851), 9 Haro, 382 ; Acraman v. Corbett (1861), 30 
L. J. Ch. 642 ; Benham v. Keane (1861), 3 Do G. P. & J. 
318 ; DohwoII v. Reece (1865). 13 Ij. T. 156 ; Mara v. 
Browne, [1895] 2 Ch. 69 ; He Tlmrhby's Sottlmt., Grant v. 
Littledale, [1910] 2 Ch. 181 ; He Stanley’s Scttlmt., 
Haddocks v. Andrews, [1916] 2 Ch. 50. 

I 1231. Notice of restrictive covenant — Purchase 
I from purchaser for value without notice.] — The 
purchaser of land from one who has purchased it 
for value, without notice, either actual or con- 
structive, of a restrictive covenant, is not bound 
by the covenant, although he himself had notice 
of it. 

The lessee of premises No. 137, High Street, East 
Ham, carried on therein the business of a pork 
butcher. The lease contained a covenant by which 
he covenanted not to carry on therein any noisy 
or offensive trade other than that of a pork 
butcher. He was also lessee under a different 
landlord of premises No. 170, in the same street, 
upon which he carried on the business of a general 
butcher. He sold & assigned to pltf. his interest 
in the last mentioned premises, & the goodwill of 
his business as a general butcher, covenanting 
with pltf. {inter alia) that he, his exors., 
administrators k assigns, would not “ cut, sell or 
deal in fresh hind-quarter beef, mutton, veal, lamb, 
or poultry at or upon the premises No. 137, High 
Street, East Ham, or in connection with the busi- 
ness of a pork butcher now caiTied on there by 


hlb heir for tho private debt of the heir 
& the purchaacr has notice before bis 
piirohaso that there are debts of tho 
ancestor outHtanding of wliich the 
oredltors claim payment out of the 
land seised, such purchaser takes only 
tho beiieflcial Interest of the heir, 
subject tf) the payment of tho ancestor’s 
debts. — Peck v. Bucke (circa 1868), 
2 Ch. Ch. 294.— CAN. 

r. Notice given by agent.] — 
Although the rule in equity is that a 
notice to be binding must be given by a 
pereon Interoeted in tho property & in 
the ooim»e of tho treaty for tho pur- 
chase, still whore notice of on Incum- 
brance was glvcuj to an Intending pur- 
chaser by the son, & while acting on 
behalf of the Incunibmnccr in en- 
deavouring to effect a loan upon the 
security of such incumbrance, the 
purchaser was held bound by such 
notice. — ^M oNames v. Phillips (1862). 
9 Gr. 314.— CAN. 


t. Defence of bond fide pi/r- 
chaaer — When allowed.] — ^A purchaser 
from the heir with notice of tho will, 
but under an erroneous supposition 
that, according to its true construction, 
the land was not affected by it, cannot 
set up, as against olaimante under tho 
will, tho defence of a purchase for value 
without notice. — Smith v. Bonnisteel 
(1867), 13 Gr. 29.— CAN. 

a. .] — ^A sale of land 

was effected subject to a intge. created 
by a former owner : — Held : this 
cli’cumstano© did not preclude the 
purohaser from sotting up the defence 
of a pm’chaso for value without notice. 
— Campion v. Fairbairn (1869), 15 
Gr. 674.— CAN. 

b. .] — Although there 

is considerable diflei-once of opinion 
on this point, whether a purchaser for 
value without notice can protect him- 
self when there is a legal right — that 


is, whether the ct. can pvo i*c^cf to 
such a purchasor, when It Is open to 
the other party to pursue his legal right 
— yet, when the purchaser Is brought 
into this ct., he may avail himself of 
his character of a purchaser for valuable 
consideration without notice, as a 
defence, whether his title bo a legal or 
an equitable one ; & he is entitled to 
have the bill against him dismissed 
with costs, although the next hour 
the party may be able to turn him out 
of possession. — Bowen v. Evans 
(1844), 6 I. Eq. R. 569 ; 1 Jo. & Lat. 
178 ; affd. (1848), 2 H. L. Cas. 257.— 
IR. 

c. .] — A purchase for a 

valuable consideration, without notice, 
is a defence as well against a legal as 
an equitable title. — Joyce v. De 
Moleyns (1845), 2 Jo. & Lat. 374. — 
IR. 

d. Proof of actual notice — What 



Part V. — ^Vendor’s Title. 


165 


him.” He afterwards gave up business, & sur- 
rendered his lease of No. 137 to the landlord ; & 
a new lease thereof was granted to his son by the 
landlord, which lease contained a covenant that 
the lessee would not carry on upon the premises 
any noisy or offensive trade other than, not “ that 
of a pork butcher,” as in the old lease, but, ” that 
of a butcher.” 

At the time when the landlord accepted the 
surrender, he had not in fact notice of the restrictive 
covenant entered into by the father with pltf. as 
regards No. 137, but the son, when the new lease 
was granted to him, knew of the existence of that 
covenant. The son afterwards set up the business 
of a general butcher on the premises No. 137, High 
Street : — Held : under the circumstances of the 
case the landlord was not affected with constructive 
notice of the father’s covenant, & consequently 
could grant to the son a lease free from the restric- 
tion of that covenant, & the son therefore could not 
be restrained at the suit of pltf. from carrying on 
the business of a general butcher at No. 137. — 
Wilkes v. Spooner, [1911] 2 K. B. 473 ; 80 L. J. 
K. B. 1107 ; 104 L. T. Oil ; 27 T. L. R. 426 ; 65 
Sol. Jo. 479, V, A. 


Sub-sect. 2. — (Jonstuuctive Notice. 

SeCy generally i Equity, Vol. XX., pp. 316 ei seq, 
Sec, now. Law of Property Act, 1925 (c. 20), 
s. 44 (5) (8). 

1232. Notice of Instrument notice of contents.] — 

Where a purchaser cannot make out his title, but 
through a deed, which leads a fact, he will be 
affected with notice of that fact. — Mertins v. 
JOLLIFFE (1756), Amb. 311 ; 27 E. R. 211. 

1233. Recital of deed.] — There is no dispute 

that the recital of a deed is constructive notice of 
its contents (Leach, V.-C.). — 1*rohser Watts 
(1821), 6 Madd. 59 ; 56 E. R. 1012. 

.In notation : — Consd. Frond v. Buckley (1870), L. II. 6 Q. B. 
213. 

1234. Deed referred to by another.] — 

In 1792 J. C. purchased an estate at a sale by 
auction, but died without having completed the 
contract. By his will he gave all his real & personal 
estate to A., his widow, who shoiily afterwards 
married W. S. By deed of 1793 recited the con- 
tract by J. C. his death, his will, & A.’s marriage 
with W. S., who “ thereupon became entitled to 
the beneficial interest in the said purchase,” the 
estate was conveyed to W. S. L. N. jointly, in 
fee, in trust as 1x) the estate of L. N. for W. S. 
By deed of 1817 reciting that by certain good 


assurances in the law & the premises stood limited 
to the use of W. S. & L. N. as to the estate of L. N. 
in trust for W. S. The property was conveyed by 
W. S. & L. N. to C., a purchaser for value. On bill 
filed by A.’s heiress-at-law to recover the estate : — 
Held : as C. was not able to show that W. S. hiid 
acquired any other title than that which he took 
under the deed of 1793, the ct. would not presume 
that W. S. had in the interval acquired any 
independent title ; & C. was bound by such title 
as W. 8. had & ho was therefore affected by 
notice of A.’s right to the estate, & a reconveyance 
was decreed on the usual terms. 

Wherever you find one deed referred to by 
another, the person who claims under the deed 
thus referred to, is bound at his peril to ascertain 
what all the contents of the deed so referred to are. 
The case I believe might in point of law be put 
more strongly in pltf.’s favour ; for I take the rule 
of this ct. to be that every purchaser is presumed 
to have cognisance of Ids vendor’s title (Wigram, 
V.-C.). — Neesom V. Clarkson (1842), 2 Hare, 163 ; 
12 L. J. Ch. 99 ; 6 .lur. 1055 ; 67 E. R. 68 ; mb- 
sequent proceedmgs (1845), 4 Hare, 97. 

Annotation : — Distd. ParkiiiHon v. Ilaiibury (18C7), L. It. 2 

H. L. 1. 


1235. Will inaccurately recited— Notice of 

real contents.] — A will was inaccurately recited 
in a conveyance : — Held : nevertheless purchaser 
had notice of the real contents of the will. — Hope r. 
Liddell, Liddell v. Norton (1855), 21 Beav. 
183 ; 25 L. J. Ch. 90 ; 26 L. T. O. 8. 305 ; 2 Jur. 
N. 8. 105 ; 4 W. U. 145 ; 52 E. R. 829. 


Annotaiions : — Consd. Nawab Sidhoe Nuzur Ally Khan v. 
Rajah Ojoodhyaram Khan (18f>G), 10 Moo. Ind. App. 
640. Reid. He Bellamy & Metropolitan Board of Works 
(1883), 24 Ch. D. 387. Mentd. He Bellis’H Trusts (1877), 
6 Ch. D. 504. 


1236, Notwithstanding representation by 

vendor.] — A purchaser or lessee having notice of 
a deed forming part of the chain of title of his 
vendor or lessor, has constructive notice of the 
contents of such deed, & is not x)r()tectcd from the 
consequences of not looking at the deed, even by 
the most express representation on the part ^ of 
the vendor or lessor that it contains no restrictive 
covenants, nor anything in any way affecting the 
title. — Patman v , HAitLAND (1881), 17 Ch. H. 
353 ; 60 L. J. Ch. 642 ; 44 L. T. 728 ; 29 W. R. 
707. 


Annotations : — Consd. Galnsborouffh 


Wat com bo 



^^Inglish ^ — — 

Bnmton, [1892] 2 Q. B. 700. Apld. Moffi'kK^o i;. Uapp, 
[18921 3 Ch. 382 ; Spencer v. Bailey (1893), 09 L. 

Consd. Hooper v. Bromot (1903), 89 L. T. 37 ; He Niisbet 


amounts <o.] — W igle v. Setterington 
(1872), 19 Gr. 512.— CAN. 

e. lieffistration of deed 

or urilL ] — BELL v, WALKER (1873), 20 
Gr. 558.— CAN. 

f. Rc 

(1879), 27 Gr. 199.— CAN. 


g. ] — k’OOTT V. 

McGeobqe (1885), 12 A. R. 351.— 

CAN. 

h. .] — Chapman v. 

Edwards, Clark & Benson (1911), 
16 B. O. R. 334.— CAN. 

. k. .] — Cooper v. 

Anderson (Man.) (1912), 20 W. L. R. 

. C T-. X 1. .. '-.Vr -..T r, 1 r. 


1. .] — GRADr V. 

Stranqman (1853), 5 Ir. Jur. 113.— 


m. .}— Rc BuR- 

mestkr (1858). 9 I. Ch. R. 41 ; Drury. 

Nap. 559.— IR. 

n. Notice of trust . — 


If the purchaser of an estatt* for value 
takes with notice, actual or oon- 
stinictive, of a trust, he is bound by 
such trust to the same Interest & in the 
same manner as the person from^ whom 
he purchased. — MANCHAR.n Sorabji 
Chulla V. Konoseoo (1869), 6 Bom. 
O. C. 59.— IND. 

o. Advertisement .] — An 

advertisement is not notice, unless it is 
])rougrht home to the party. — Nagle v. 
Baylor (1842), 3 Dr. & War. 62.— 

IR. 


PART V. SECT. 4. SUB-SECT. 2. 

p. General rule .] — A purchaser is 
not affected with notice by vogue 
rumours or by statements made by a 
mere stranger ; a notice to bo binding 
must proceed from some persoji In- 
terested In the property.— WiLLiAMHoN 
V. Bora (1900), 21 N. 8. W. L. It. (Eq.) 
302.— AUS. 

1232 i. Notice of instrument notice of 
contents .] — Coolidobv. Nelson (1900), 
20 C. L. T. 225 ; 31 O. R. 646. — CAN. 


1232 ii. . 1 — Macdonai.d r. Mc- 
Lean (1914), 30 W. L. K. 242 ; 7 

W. W. R. 997.— CAN. 


1232 iii. .1 - Notice of a docu- 

ment of title is notice of its contents. 
— CuwcnENRiPi'ER V. Ball (busk.), 
[1923J 3 W. W. R. 619.— CAN. 

1232 iv. .] - Stewart V. Con YN<J' 

HVM (Marquib) (1849), 1 1. Ch. R. 
534.— IR. 


1232 V. .J — Mere uolicc of the 

\ibteneo of a lease will not bhid a 
iirchaser to the covenants it may 
eiitahi, if ho have not the means of 
ifonniug himself of their character 
; cfloct.-~-He Kidd, Hx p. Kirk 
18 .) 0 ), 17 L. T. O. S. 231.— IR. 

1232 vi. If a piirebaser lias 

L»tie(‘ of a deed, lie is bound by all 
s eonteuts. — Buckley v. Lanauze 


[R. 


1232 vU. .] — 8tei*henhon 

Royce (1856), 5 I. Ch. R. 401 ; 
Jur. 68.— IR. 


9 


Jr. 
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Sect, 4. — Notice to purchaser : Suh-sed. 2«] 

& Pott ’8 Contract, [190G1 1 Ch. 386. Refd. L. C. & D. Ry. 
V. Bull (1882). 47 L. T. 413 ; Nottingham Patent Brick & 
Tile Co. V. Butlor (1885), 15 Q. B. B. 261 ; Hall v. Bwln 
(1887), 57 L. J. Ch. 95; Tritton v. Bankart (1887), 56 
L. T. 306 ; Imray v. Oakshette, [18971 2 Q. B. 218 ; Jones 
V. Lavlngton, [1903] 1 K. B. 253 ; Teape r. Douse (1905), 
92 L. T. 319; Losehallas v. Woolf, 11908] 1 Ch. 641; 
Wilkes r. Spooner, [1911] 2 K. B 473; Rc Chafer & 
Randall’s Contract, 11916] 2 Ch. 8; Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

1237 . Original deed lost — Document pur- 

porting to be true copy produced — Subsequently 
proving defective.] — Certain lands -were subject to 
a building scheme, the provisions of which w^ere 
contained in a deed of 1854. The purchaser of a 
plot was informed by tlie vendor in good faith 
that the original deed was lost or destroyed, & 
what purported to be a true copy was pro- 
duced. This copy subsequently proved to be 
defective. 

An action was brought by an adjoining owner 
to restrain deft, from erect ing or allowing to remain 
upon his land certain buildings which contravened 
the provision as to a building line. The property 
in respect of which he was entitled to sue had 
certain erections upon it contravening another 
building stipulation, wliich provided that no 
erection should be built within 4 ft. of a boundary 
fence ; — Held : dc‘ft. was affected with notice of 
the building stipulations, for there was nothing 
in this case to take it out of the general rule that 
notice of a deed is notice of its contents. — H oopeu 
V. llROMET (1903), 89 L. T. 37 ; on appeal (1904), 
90 L. T. 23 1, C. A. 

Sccy noiOy Law of l*i(>p(‘rty Act, lt>25 (c. 20), 
b. 44 (5). 

1238 . Agreement between lessee & adjoining 
owner — Premises described as “ late residence 
of lessee.] — Under an agreement of exchange 
betwo('n A. who held lands under a college lease, 
& B. the owner of an adjoining estate, B. occupied 
})art of tlie college lands, & A. had occupied, along 
with the residing of the leasehold, part of B.’s 
estati‘. A. having become bkpt., the college lease- 
hold was sold, was described in the particulars 
of sale as “ late the residence of A.” ; — Held : the 
purchaser was not to be considered as having 
impli(*d notice of the agreement of exchange, A 
he had a right to recover by ejectment that portion 
of the leasehold which was in B.’s occupation. — 
Milbs 7\ LA^(^LEY (1831), 2 Buss. & M. (520 ; 39 
K. B. r>33, L. (\ 

n not ftl ions ; — Consd. JencH r. Sinitli (1841), 1 llaro, 43. 
Refd. Holmes v. I’owell (1856), 8 Do G. M. & G. 572. 

1239 . Notice of covenants in lease — Purchase of 
leaseholds.] —A })urchaser of a lease, having, with 
his attorney, had insjK^ction of it, & the purchaser 
having taken possession, cannot refus(‘ specific 
performance, on tlie ground of a covenant in the 
lease. 

It is the duty of the purchaser of a lease to 
inform himself what covenants are in it , A; if he 
enters into possession without doing so, he must 
suffer for his own neglect. — C osser v. Collinge 
( 1832), 3 My. & K. 283 ; 1 L. J. Ch. 130 ; 40 E. B. 
108. 

Annotations : — Distd. Hyde v. Warden (1877), 3 Ex. D. 72. 
Consd. Porter v. Drew (1880), 5 C. P. D. 143. Refd. 
Hai*grravo8 v. Rotliwoll (1836), 5 L. J. Ch. 118 ; Smith v, 
Capron (1849), 7 Hare, 185 ; Brumflt v. Morton (1857), 
30 L. T. O. S. 98 ; lleevo v. Berridgre (1888), 20 Q. B. D. 
523 ; Re White & Smith’s (’ontract, [1896] 1 Cli. 637 ; 
Molyneux v. Hawtrey, [1903] 2 K. B. 487 ; Melzak v. 
Llllonfeld, [1926] Ch. 480. 


1240. .] — ^PoPEi;. Garland, No. 11 18, 

ante, 

1241. .] — A lease containing a 

covenant against carrying on offensive trades on 
the premises was sold by auction, but it was not 
stated in the conditions of sale that such covenant 
was contained in the lease. TTie purchaser refused 
to complete, & upon a bill for specific performance : 
— Held : a purchaser having notice of a lease was 
bound by all the covenants contained in the lease, 
& was bound to complete his contract — Grosvenor 
V. Green (1858), 28 L. J. Ch. 173 ; 32 L. T. O. S. 
252 ; 5 Jur. N. S. 117 ; 7 W. B. 140. 

Annotations : — CoDSd. Flood v. Pritchard (1879h 40 L. T. 

873. Refd. Hyde r. Warden (1877), 3 Ex. D. 72; Re 
Davis & Cavey (1888), 58 L. J. Ch. 143 ; Roevo v. Berridgo 
(1888), 20 Q. B. D. 523 ; Re White & .Smith’s Contract, 
[1896] 1 Cn. 637 ; Molynonx v. Hawtrey (1903), 72 
L. J. K. B. 873 ; Melzak v. Lllienfeld, [1926] Ch. 480. 

1242. .] — A i)(*rson who agj-ees to 

accept an assignment of an underlease' is not to be 
held to have constructive notice of the terms of 
the original lease, unless he has had a fair 
opportunity of ascertaining its terms. — Hyde v. 
Warden (1877), 3 Ex. D. 72 ; 47 L. J. C^. B. 121 ; 
37 L. T. 567 ; 26 W. B. 201, C. A. 

Aniuiiations : — ^Extd. Reeve v. Berridpe (1888), 20 Q. B. D. 
523. Apld. Dougherty r. Oates (1900), 45 Sol. Jo. 119. 
Reid. Willmott v. Barber (1880), 15 Ch. D. 96 ; Re Davis 
& Cavey (1888). 58 L. J. Ch. 143 ; Bishop v. Taylor 6c 
Harris (1891), 60 L. J. Q. B. 556 ; Re Wliito & Smith’s 
Contract, [1896] 1 Ch. 637 ; Molyneux v. Hawtrey, [1903] 
2 K. B. 487 ; Melzak v. Lilienfcld, [1926] Ch. 480. Mentd. 
Evans v. Davis (1878), 10 Ch. D. 747 ; Bnrford v. Unwin 
(1885), Cab. & El. 491 ; Barrow v. Isaacs, [1891] 1 Q. B. 
417 ; Eastern Telegraph Co. v. Dent, [1899] 1 Q. B. 835 ; 
Harman v. Ainslie, [1904] 1 K. B. 698 ; Lewis v. Baker, 
[1905] 1 Ch. 46. 

1243. Inspection by purchaser.] — 

(1 ) The lease contained a covenant against assign- 
ment without the licence of the lessors ; tlie pur- 
chaser inspected the lease & an indorsement upon 
it, from which it appeared that a licence was 
necessary, but he alleged that he did not observe 
the covenant & only looked at the term 6c rent : — 
Held : he had notice of the cov(‘nant. 

(2) The pm’chaser requested the vendor to 
prepare the assignment by indorsement totidon 
verbis with that to himself : — Held : the purchaser 
could not afterwards require the pi-oduction of the 
original lessor’s title. — Smith v. Capron (1849), 7 
Hare, 185 ; 19 1.. J. Ch. 322 ; 14 Jur. 686 ; 68 
E. R. 75. 

Annotations: — As to (1) Consd. Brumflt v. IMorton (1857), 
30 L. T. O. S. 98. Refd. Hyde v. Warden (1877), 3 Ex. D. 
72 ; Tieo\e e. Berridgo (1888), 20 Q. B. D. 523 ; Re White 
& Smith’s Contract, [1896] 1 Ch. 637 : Molyneux r. 
Hawtrey (190.3), 72 L. J. K. B. 873. GeneraHy, Refd. 
Southern v. Harnmau (1804), 10 L. T. 203. 

1244. — — Whether notice of collateral 

facts in covenants.] — D arlington v, Hamilton, 
No. 1130, ante. 

1245. — — Onerous & unusual covenants.] 

■ — Bkkve i\ Bkuhidge, No. 1064, aide. 

1246. - White 6c Smith’s 

(V)NTRA(’T, No. 1065, atiic. 

1247. .]— Molyneux v. Haw- 

trey, No 1071, ante. 

1248. — — Purchase of freehold subject to 
lease.] — Rope v. Garland, No. 1148, ante. 

1249. .] — Darlington v. PIamilton, 

No. 1130, ante. 

.] — See Landlord & Tenant, Vol. XXXI., 

p. 431, Nos. 5763, 5764. 

1250. Vendor not in possession of title deeds — 
Notice of claim of party in possession.] -If flic 
same person is agent both for the vendor 6c 


12391. Notice of com nunts in lease — 
Purchase of Zmse/mWs.]— The posses- 
Blon of the tenant is notice that he has 
some interest in the land, & a purchaser 


ha\ing notice of tliat fuel is hoimd to 
Inquiiv what that liiteicht is. — G keen- 
SHIELDS V. Barnhart (1853), C. 11. 2 

A. C. 91.— CAN. 


1239 ii. .1 CaRRciIL e. 

Keays, Kkays c. Cakkoi.l (1873), 
22 W. R. 243.— IR. 
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purchaser, or is himself vendor & agent for the 
l^urchaser, "whatever notice ho may have will 
affect the purchaser ; <te a purchaser taking a con- 
veyance from a vendor, who has not possession 
of the title deeds, will take it with notice of any 
claim the party in possession of the title deeds 
may have. — Dryden v. Frost (1838), 3 My. & Cr. 
670 ; 8 L. J, Ch. 235 ; 2 Jur. 1030 ; 40 E. II. 1084, 
T-j. C, 

Annotations : — Consd. Hewitt v. Loosemore (1851), 9 Hare, 
449. Mentd. Woods v. Woods (1840), 12 .lur. 994 ; 
Watson V. Allcock (1863), 4 He G. M. & G. 242 ; Wilkes 
V. Saunion (1877), 7 Ch. D. 188 ; National Provincial 
Bank of Engrland v. Games (1886), 31 Ch. D. 582 ; Wales 
V. Carr, [1902] 1 Ch. 800. 

1251. Notice to agent of purchaser — Notice to 
purchaser.] — Dryden v. Frost, No. 1250, ante. 

1252. Notice of easement — Purchaser familiar 
with property sold.] — Shackleton v, Sutcliffe, 
No. 1154, ante. 

1253. Facts putting purchaser on inquiry.] — 

A. sold to B., the owner of the adjoining premises, 
the right of using two chimneys in A.’s wall. The 
consideration was paid, & they were used for eleven 
years, but no grant was executed. C. purchased 
A.’s house without notice of the right ; but there 
being fourteen chimney pots on the wall & only 
twelve flues in A.’s house : — Held : C. was put on 
inquiry, he had constructive notice of the right, 
& was bound by it, & an injunction was granted to 
restrain him from stopping up the two chimneys. — 
Hervey V. Smith (1850), 22 Beav. 299 ; 52 E. R. 
1123. 

Annotations : — Distd. Allen v. Seckham (1879), 11 Ch. D. 
790. Reid. Union Ligrhtoragro Co. v. London Graving Hock 
Co., [1902] 2 Ch. 557. 

1254-. — - .] — Disputes having arisen 

between pltf. & W. whether a window overlooking 
W.’s land was an ancient light an agreement not 
under seal was signed by which W. agreed that pltf. 
sliould have access of light to the window & pltf. 
agreed to keep the window opaque & make it; open 
only in such a way that no p(U’son coidd look out 
of it. W.’s land was afterwards sold to deft, who 
had no actual notice of the agreement but knew of 
the existence of the window : — Held : the mor<‘ 
fact of there being windows in an adjoining house 
which overlook a purchased property was not 
constructive notice of any agreement giving a 
right of access of light to them. — Allen v. Skck- 
IIAM (1879), 11 Ch. D. 790 ; 48 L. J. (’h. 611 ; 41 
D. T. 260 ; 43 J. P. 685 ; 28 W. R. 26, C. A. 
Annotations : — Reid. English & Scottish Mcrountilo Invest- 
ment Co. V. Brnnton, [1892] 2 Q. B. 700 ; Ponlton v. 
Moore (1913), 83 L. J. K. B. 875. 

1255. Vendor’s representations preventing in- 
quiry.] — Where the r('presentations of a vendor are 
calculated to prevent inquiry, the ct. will not hold 
the purchaser to be affected with constructive 
notice of facts in reference to which he would 
otherwise have been put ujjon inquiry by the 
mention of a deed in the particulars of sale. — 
Drysdale V. Mace (1854), 5 De Gr. M. & G. 103 ; 
2 Eq. Rep. 386 ; 23 L. J. Ch. 518 ; 2 W. R. 341 ; 
43 E. R. 809, D. JJ. 

1256. Absence of receipt in deed — Notice of non- 
payment — Not of other Irregularities.] — The 

absence on a deed of a receipt for the consideration, 


though it is notice of its non-payment, is not con- 
structive notice of othcT irregularities in the 
transaction. — Greenslade v. Dare (1855), 20 
Beav. 284 ; 24 Ii. J. Ch. 490 ; 1 J\w. N. S. 204 ; 
3 W. R. 220 ; 52 E. R. 612. 

1257. Person in possession of land sold.]— To 
a bill, stating a settlement, under wliich, after a 
life estate to A., pltf. was entitled to the estate, 
& praying the delivery of the title-dec^ds, deft, 
pleaded a purchase for valuable consid(‘ration, 
without notice, averring that A. pretended to b(‘ 
seised in fee, & was in possession, but not averring 
that he had any title prior to, & independent of the 
settlement : — Held : such a plea is a good defenc(‘ 
to the bill. — J ackson v. Rowe (1829), 4 Russ. 
514 ; 9 L. J. O. S. Ch. 32 ; 38 E. R. 899, L. C. 
Annotations .— Refd. Neesom v. Clarkson (1842), 2 Hare, 

163 ; Jones v. Smith (1843), 1 Bh. 244 ; Wobt v. Reid 

(1843), 12 L. J. Ch. 245 ; Hewitt v. Loosemore (1851), 9 

Hare, 449 ; Phillips v. Pliilllps (1862), 31 L. J. Ch. 321 ; 

Wilson V. Hart (1865), 2 Hem. & M. 551. 

1258. .] — Wlien a man is of right in 

jicssession of a corporeal hereditament, lie is 
entitled to impute knowledge of that possession 
to all who deal for any interest in the property, 
<fc persons so dealing cannot be heard to deny 
notice of tlie title under which the possession is 
h(‘ld. Nor is it necessary that such possession 
should be continually visible or actively asserted. 
Where therefore the purchasers of min(‘S took 
possession under the agreement for purchase witli- 
out any conveyance : — Held : a subs(*quent pur- 
chaser of tlie land without any exception of mines 
took with notice of the agreement, was bound 
specifically to perform it. — Holmes v. Powell 
(1856), 8 De G. M. & G. 572 ; 44 E. R. 510, J.. JJ. 
Annotation : — Refd. Cavandor v. Bulieel (1873), 29 L. T. 710. 

1259. Notice of tenant’s rights — Notice of 

lessor’s title.] — (1) The occupation of land by a 
tenant affects a purchaser of the land with con- 
structive notice of all that tenant’s rights, but not 
with notice of his lessor’s title or rights. 

(2) Actual knowledge by the purchaser that tlie 
rents of the land are paid by tlie tenants to some 
person whose receipt of them is inconsistent with 
the title of the vendor is constructive notice of 
that person’s rights, but mere knowledge that 
the rents are paid to an estate agent affects the 
purchaser witli no notice at all. — Hunt v. Duck, 
11902] 1 Oh. 428 ; 71 L. J. Oh. 2.39 ; 86 D. T. 68 ; 
50 W. R. 291 ; 18 T. L. R. 265 ; 46 Sol. Jo. 229, 

A. 

Aimotatioi}^ :-~As in (1) Apld. Green v. Rheinberpr (1911). 

101 L. T. 119. (kncrally, Refd. l^owell v. Browne (1907), 

97 L. T. 851. 

1260. — - — Compensations.!— Rc Derby 

(Karl) & Fkrgusson’s Oontracjt, Tno. 1034, ante. 

1261. Opportunity for inspection of documents — 
Documents produced.] — I’roduction of documents 
for the purpose of notice is not a suflicient pro- 
duction to fasten a purchaser with notice, unless 
reasonable opportunity be given for examination. 
— ^Brumfit V. Morton (1857), 30 D. T. O. S. 98 ; 
3 Jur. N. S. 1198. 

1262. — Property sold subject to provisions 
in deed.] — If property is declared to be sold subject 
to the provisions contained in a deed which is 


12571. Person in jiossession of land 
sold.] — PosBessiou Ib constrnotive notice 
of the title of the possessor. — Wilson 
Boyd (1877), 3 V. L. R. (Eq.) 98. 

— ^AUS. 

125711. .] — Possession is not in 

Itself notice. — Re Match v. Clavir 
(1912), 23 O. W. R. 279 ; 4 O. W. N. 
‘-i63 ; 6 H. L. R. 882.— CAN. 

t2^i i.W Opportunity for inspection of 
documents — ppeu/m^tB produced. ] — 


Where in negotiating: for a sale of land 
the vendor ^ves to the purcdiaser for 
his information the vendor’s docu- 
ments of title (in this instance an 
agreement for sale with respect to one 
quarter section & the duplicate certi- 
ficate of title for the other quarter 
section) & the purchaser has an oppor- 
tunity of reading them before si^ung 
the agreement for sale, he is Axed 
vith knowledge of their contents 
of the documents referred to therein 


even though he has not in fact read 
them. — Ntska v. Kkmtla, 11927] 2 
W. W. R. 556; 21 Sask. L. R. 541. 

CAN. 

1261 ii. .]— Bank of Ireland r. 

Bkooki-ield Linen Co. (1884), 15 
L. R. Ir. 37.— IR. 

q. Of breach of trust — By means 
of recital in deed .] — Whore in the re- 
citals of one of the title deeds to land 
farts were disclosed which point to 
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Sect. 4. — Notice io purchaser : 8uh-secl.2. Sect, 6: 

Sub-sects. 1 “ “ 

specially referred to, without mentioning its 
contents, which deed can be examined before the 
sale by the purchaser, ho is bound by everything 
contained in that deed. But if the vendor, 
instead of referring the purchaser to the deed to 
ascertain its contents, himself states what the 
contents are, the purchaser is not bound to examine 
the deed, but may reasonably trust to the repre- 
sentation of it, contained in the particulars of sale, 
as being a correct statement of its contents. 

Redeemed land tax, amounting to £41 per 
annum, was sold by auction in one lot. The 
particulars represented £3 14v9., part of it, as 
charged on three houses, but stated that the title 
consisted of a coniract for redemption of the land 
tax of Mar. 25, 1818. This contract, when pro- 
duced after the sale, showed that the £3 14^. was 
not charged on three houses, but consisted of three 
small sums, each charged separately on one of the 
houses ; — Held : the misdescription was fatal ; 
the reference to the contract did not give the pur- 
chaser notice of the actual state of the title. — 
Cox V. COVENTON (1862), 31 Bcav. 378 ; 7 L. T. 78 ; 
8 Jut. N. S. 1142 ; 10 W. R. 829 ; 54 E. R. 1185. 
Avnotation ^ : — Apld. Pougherty r. Oates (1900), 45 Sol. Jo. 
119. Refd. Turqiiand v. Rhodes (1868), 18 L. T. 844. 

1263. .] — Had pltf. a fair opportunity 

of discovering what provisions the conveyances 
contained ? . . . A man has not a fair opportunity 
of ascertaining the contents of deed if he comes into 
the auction room not knowing the deeds exist 
(Buckxey, J.). — Dougherty v. Oates (1900), 45 
Hoi. Jo. 119. 

1264>. .] — Where a contract for the 

sale of freehold land contains a provision that the 
land is sold subject to the conditions contained 
in or referred to by a specified deed, & reference to 
that deed would have disclosed the fact that the 
land was subject to certain restrictions contained 
in a second deed, a purchaser, who before executing- 
the contract has not inspected either the first or the 
second deed, will not be granted relief on the ground 
that he had no notice, at the time when he entered 
ini/O the contract, of the restrictions contained in 
the second deed . — Be OmnuE & Hodgson’s Con- 
tract (1905), 54 W. R. 234 ; 60 Sol. Jo. 69. 

1265. Statement by vendor — That property sub- 
ject to same restrictions as adjoining property.] — 
Hone v. Oakstatter, No. 1068, ante. 

1266. Purchaser accepting less than forty years’ 
title — Notice disclosed by reasonable inquiries — 
Under title for full period.] — Re Cox & Neve’s 
Contract, No. 588, ante. 

1267. .] — Re Nisbet & Potts’ 

Contract, No. 590, a7ite. 


Sect. 5.— PROOF AND INVESTIGATION OF TITLE. 

Sub-sect. 1. — In General. 

1268. When title “ shown ” — All necessary 
matters stated in abstract.] — Parr v. Lovegrove, 
No. 1163, ante. 


1266. When title ** made ’’ — ^Matters stated in 
abstract proved.] — Parr v. Lovegrove, No. 1163, 
ante. 

1270. Sale of share of leaseholds to co-owner — 
Proof of lessor’s title not necessary.] — When pltf. 
& deft, claim leasehold under the same instru- 
ments, & deft, purchases pltf.’s share, he cannot 
object that the lessor’s title is not shown. — ► 
Phipps v. Child (1857), 3 Drew. 709 ; 61 E. R. 
1074. 

1271. Enfranchised copyhold lands — ^Proof of 
lord's title not necessary.] — Kerr v. Pawson, No. 
1112, ante. 


Sub-sect. 2. — Time for Making Title. 

1272. Time of completion.] — When a party sells 
an estate, or any interest, & at the time has no 
title, or not such as he sells ; if he nevertheless 
obtains such estate or interest at any time before 
he is called upon, to complete the pinch ase, it is 
sufficient ; & if an action is brought, showing that 
the party had never been called upon, & had at 
that time a good title, is a sufficient answer to 
the action. — Thomson v. Miles (1794), 1 Esp. 184 ; 
170 E. R. 322, N. P. 

AnruMion : — Mentd. Laythorpo v. Bryant (1835), 1 Hodg. 

19. 

1273. .] — Cornish v. Rowley (1800), 1 

Selwyn’s N. P., 13th ed. 219, N. P. 

Annotation: — Mentd, Farquhar v. Farley (1817), 1 Moore, 

C. P. 322. 

1274. .] — I admit . . . that if A. B. under- 
takes to sell another’s estate, it does not signify 
whether A. B. has any interest, provided he can 
give the estate at the time the purchaser was to 
have it. . . . If before the conveyance is to bo 
prepared, a title has been shown by the delivery 
of the abstract, the doubts of conveyancers, 
whether it is good or not, amount to nothing, unless 
it is shown that there is reasonable ground for a 
ct. of equity refusing to perform the contract ; & 
there may be such a ground (Lord Eldon, C.). — 
Boehm v. Wood (1829), 1 Jac. & W. 419 ; 37 E. 
R. 435, L. C. 

Annotaiions : — Consd. Withy v. Cottlo (1823), Turn. & R. 78. 

Befd. Reed v. Doin Pedro North Del Rey Gold Co. (1863), 

2 Now Rep. 413 ; Tilley v. Thomas (1867), 3 Ch. App. 61 j 

1275. Repudiation by purchaser.] — The 

trustees in Dec. 1889, entered into a contract to 
sell which was to be completed by Jan. 24, 1890. 
The purchaser took the objection that during the 
life of the widow the trustees could not sell. On 
Jan. 6, the vendors’ solr. wrote contending that 
the trust for sale could be accelerated by a sur- 
render of the life estate. On the following day the 
purchaser’s solr. wrote repudiating the contract, 
& asking for a return of the deposit. Nothing 
more took place till Jan. 29, when the vendor’s 
solr, wrote to say that a good title could be made 
by the concurrence of the beneficiaries which the 
vendors would procure : — Held : the purchaser 
was entitled to be relieved from his contract, the 
concurrence of the beneficiaries not being offered 
till after the time for completion had expired, & 
long after the repudiation by the purchaser. — 


a possible bit^acb of trust having been 
committed, a purchaser who omits 
to inquire has constructive notice of 
such facts 08 It is reasonable to sup- 
pose he would have learnt upon 
inquiry, but not of such facts as It is 
possible ho might liavo learnt. — 
Flowkr V. Owen (1896), 19 N. S. W. 
Eq. 72; 15 N. H. W. W. N. 23.— 

r. .] — Lociikr V. Howlett 

(1894), 13 N. Z. L. R. 584.— N.Z. 


t. Knowledge of solicitor — As to 
liability for taxes. ^ — ^Monro v. Rudd 
(1873), 20 Gr. 56,— CAN. 

a. Knowlodge of princiimL‘\ 

— If, in the matter of a purchase, a 
party omplovB a solr., who has any 
knowledge of an Inoumbranoe affect- 
ing the property, that knowledge is, 
in low, oommunfoated to the principal, 
who may, nevertheless, be wholly 
unoonsoioos of the existence of the 
inoumbranoe. It makes no dlflerenoo 


that the solr. happens to be himself 
owner of the property. — ^Marjori- 
BANKB V. Hovenden (1843), 6 I. Bq. 
R. 238 ; Drury, temp. Bug. 11. — IR. 

b. Of reservation of minerals ,] — 

Jakgle V. Fbuerborn, [1926] 1 

D. L. K. 230 ; [1926] 1 W. W. R. 80; 
20 Sask. L. R. 241.— CAN. 

c. .] — Cropts v. Stewart's 

Trustees, [1926] S. C. 891 ; [19261 

8. h. T. 677^*HBC0T. 
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Re Head’s Trustees & Macdonald (1890), 45 
Ch. D. 310 ; 69 L. J. Ch. 604 ; 63 L. T. 21 ; 38 
W. R. 667, C. A. 

Anvotationa : — Apld. Bellamy v. Debonham, [1891] 1 Ch. 

412. Pistd. lie Bak(*r & Selmon’a Contract, [19071 1 Ch, 

238. Consd. Bricklos v. SnoU, [19161 2 A. C. 599; lie 

Halles & Hutchinson’s Contract, [1920] 1 Ch. 233. Ileld. 

London & Scottish Issue Co. v, Adams (1893), 9 T. L. H. 

396. 

1276. Before action to enforce contract.] — 

Wright v. Howard, No. 900, ante, 

1277. .] — (1) It being necessary, in order 

to make a title perfect, that a recovery should be 
suffered for the purpose of barring an old estate 
tail vested in a person who was not a trustee 
for the vendor, the deed making the tenant to the 
praecipe & the warrant for suffering the recovery 
were executed before the filing of the bill for specific 
performance, but the recovery was not completed 
till a few days afterwards : — Held : a good title was 
not shown before the commencement of the suit. 

(2) A person, who purchases two lots, is not 
justified in refusing to perform his contract for tlie 
purchase of the second lot, because a good title 
is not shown to the first lot. — Lewin v. Guest 
(1826), 1 Russ. 825 ; 38 E. R. 126. 

1278. Right of vendor to costs.] — G ai^ces v. 

Bonnor, No. 1218, ante. 

1279. Reasonable timej — Deft, was the vendor 
of certain lots of gi’ound, which were put up to 
sale by auction on Sept. 18, 1838, under the follow- 
ing amongst other conditions ; that the purchaser 
should pay down a deposit of £10 per cent, in part 
of the purchase-money, Sc sign an agreement for 
payment of the remainder on or before Nov. 28, 
1838 ; that a proper abstract would be delivered 
within fourteen days from the day of the sale, & 
a good title deduced at the vendor’s expense, 
having regard to the conditions ; that the deeds 
of conveyance & assignment, including any assign- 
ment of attendant terms on the freehold, should 
bo prepared, etc., & left at the office of the vendor’s 
solrs. for execution, on or before Nov. 10, 1838 ; 
any objection to the title should be communicated 
within twenty-one days after the delivery of the 
abstract, & every objection not taken & so com- 
municated within such period, should be deemed 
waived, & not to be made, & in that respect time 
was to be considered as of the essence of the con- 
tract. Pltf. became the purchaser, &; in an action 
against deft, for a breach of the agreement, in 
not deducing a good title to the premises on oi* 
before Nov. 28, on special demurrer to the declara- 
tion : — Held : as there was no precise time specified 
for the deducing of a good title, the vendor was 
allowed by law a reasonable time for so doing ; & 
as the declaration contained no allegation that 
a reasonable time for deducing such title had 
elapsed, it was bad. — Sansom v, Rhodes (1840), 6 
Bing. N. C. 261 ; 8 Scott, 544 ; 9 L. J. 0. V, 132 ; 
133 E. R. 103. 

Annotation : — Mentd. Hanmiic v. Goldncr (1843), 11 M. & W. 

849. 

1280. Secondary evidence of lost docu- 

ments.] — The mere fact that the title deeds to 
properly sold have been lost or mislaid does not 
release the purchaser from performance of his 
contract ; but he can be compelled to complete 
if he is furnished in proper time with satisfactory 
secondary evidence as to the contents of the lost 
documents, & as to their having been duly executed 
& properly stamped. 

PART V. SECT. 6, SUB-SECT. 2. 

12761. Before action to enforce con- 
tract,] — Matthews v, Oragg (1876), 

38 U. C. R. 319.— CAN. 


The vendors of certain lands situate in York- 
shire, after an abstract had been prepared & com- 
pared by them with the original title deeds, lost 
or mislaid the deeds, including the deed which 
by the conditions of sale was to be treated as tlio 
root of the title. The date lixed for completion 
was Nov. 15, 1897. 

On Dec. 1, the purchaser’s solrs. insisted that iC 
the deeds were not produced & the title found to 
he satisfactory & the matter completed before 11 
end of the year, the contract must be considered 
to be at an end. The deposit, however, was not 
claimed at the end of the year. The vendors’ 
solrs. proposed to supply the purchaser witli 
satisfactory secondary evidence of the deeds. 
The effect of the correspondence wliich then took 
place was, in the opinion of the ct., to give the 
vendors still further time from the end of 1897 
for producing the deeds. On Dec. 20, the vendor’s 
solrs. sent certain statutory declarations which 
referred to Sc verified the abstract of the missing 
deeds of which tlie abstract was a full & correct 
copy. The declarations Sc abstract did not, how- 
ever, prove the execution of the deeds. On Feb. 
5, 1898, the vendors offered an indemnity which was 
refused. On Feb. 12, the vendors offered some 
further statutory declarations by the conveying 
parties to the various deeds to the effect that 
they executed the same Sc exhibiting true coines. 
But the purchaser strenuously resisted comple- 
tion in the absence of the deeds. On Mar. 10, 
the vendors took out a summons asking for a 
declaration that a good title to the property had 
been shown ; & on Apr. 26, the purchaser took 
out a summons asking for a declaration to the 
contrary effect Sc for tlie return of his deposit : — 
Held: the purchaser had a right to say that, 
the vendors not having shown a good title within 
a reasonable time, he was not bound to wait 
longer Sc was entitled to bo discharged from the 
contract & to have back his deposit ; there was 
nothing in the correspondence or in the conduct 
of the pm'cbaser to deprive him of that right ; & 
the evidence adduced by the vendors before the 
pure) laser issued his summons was not such as he 
could be compelled to treat as satisfactory. — 
Ee Haijfax Commercial Banking Co., Ltd. & 
Wood (1898), 79 L. T. 536 ; 47 W. R. 194 ; 15 
T. L. R. 106 ; 43 Sol. Jo. 124, C. A. 

1281. Time for delivery of abstract.] — Bedford 
V. Forbes (1843), 1 Car. & Kir. 33 ; 2 L. T. O. S. 
192, N. F. 

1282. Before definite repudiation by purchaser.] 

— A husband gave & bequeathed his real Sc personal 
estate to his wife & the vendor upon trust to pay 
the income to his wife for life Sc after her decease 
he directed the whole to be divided amongst his 
children as his wife should by will direct. The 
wife survived, & by her will directed her husband’s 
estate to be divided amongst the children so that 
one child should receive £30 more than the 
others, but otherwise in equal proportions, & she 
appointed the vendor her exor. After the wife’s 
death the vendor, who had in fact obtained the 
verbal consent of the beneficiaries, contracted to 
sell the real estate as trustee of the husband’s 
will. In her first requisition the purchaser 
objected that the vendor had no power of sale, 
declined to accept the title, & asked for the 
return of her deposit. Her other requisitions 
dealt with formal poinfs. In reply the vendor 

Horwood (1888), 14 V. L. H. 547.— 

AUS. 

d. At hearing of nHion.] — Union 
Bank v, Waliace & Craib (Sask.), 
[19261 3 D. L. R. 329.— CAN. 


1276 ii. .] — Bodley v. Ma^cDon* 

ALP (1901), 20 N. Z. L. H. 371.— 

N.Z. 

12791. Beafionable time .] — Cooper v. 
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Sect, ty.— Proof and investigation of title : Sub-sects, 
2, 3 4, <fc B.] 

submitted that there was an implied power of sale 
for the purpose of the division actually directed, 
“ & if required all the beneficiaries are prepared 
to concur in the conveyance.” Further corre- 
spondence ensued in which tlie purchaser, though 
insisting on her first requisition, also dealt with 
the formal requisitions : — Held : there was no 
definite & clear repudiation of the contract before 
the complete beneficial title was offered, & the 
purchaser must be held to her bargain. —Rc 
TIailer & Hutchinson’s Contract, [1020] 1 Ch. 
233 ; 89 L. J. Ch. 130 ; 122 L. T. 459 ; 30 T. H 11. 
130 ; 04 Sol. Jo. 209. 


Sub-sect. 3. -Length of Title Kequired. 

See, now, Law of Property Act, 1925 (c. 20), s. 44. 

1283. Must commence with proper root of title.] 
— Re Cox & Neve’s Contract, No. 588, ante, 

1284. Sixty years.] — Barnwell v. Harris, No. 
1212, ante. 

1285. .] — purchaser is not entitled as a 

matter of course to a covenant for the production 
f)f all documents contained in the abstract of 
title, which are not delivered to him, but only of 
those which are necessary to make out a good 
sixty years’ title. —Cooper v. Emery (1844), 1 
Ph. 388 ; 13 L. J. Ch. 275 ; 2 I.. T. O. S. 437 ; 8 
Jur. 181 ; 41 E. IL 079, L. C. 

1286. Forty years — Effect of recital in deed more 
than twenty years old.] — Bolton r. London 
School Board, No. J 108, post, 

1287. Where other deeds intervening.] 

— Re Wallis & Grout’s Contract, No. 1318, 
post, 

1288. What amounts to waiver.] — On an 

opcm contract for the sale of freehold property 
the vendor supplied an abstract showing a tith‘ 
for twelve years, & alleged that the purchasers had 
notice at the date of the contract of his inability 
to give an absolute title ; he also set uj) a waiver 
by t he purchasers of their right to a full forty years’ 
title by a letter written by the purchasers. Part 
of ihe property was subject to a restrictive 
covenant not to carry on any trad(‘ or business 
on the premises. When Hu* purchasers made 
inquiries as to restiictive covenants, they were 
informed that such covenants did not affect the 
us(*r of the property for business purposes : — Held : 
if it is shown on the signing of a contract that a 
forty years’ title was not able to be given, the 
purchasers cannot have it, but in this case the 
]iurchasers refused to take a shorter title, &, the 
contract being silent on that jmint, the purchasers 
were entitled to their full forty years’ title. The 
whole correspondence showed that the pure! lasers 
all along insisted on a forty years’ title, the 
letter referred to could not be held to be a waiver 
of itself. The restrictive covenants were per- 
fectly good objections to the title, & notice of them 
had not been received by the purchasers, wlio were 
told there wore no such restrictive covenants. — 
Re Judge & Sheridan’s Contract (1907), 90 
L. T. 451. 

1289. What is sufficient possessory title — Long 
uninterrupted possession.] — A good title may be 
made to an estate, althougli the origin cannot bo 

PART V. SECT. 6, SUB-SECT. 4.— A. 

6. Geraral rule.] — Showlup: title 
Is the manifostatlon on the abstract 
<»f all niatterp ossoutial to a grood title. 

—London & Canadian Loan A' 

Agency Co. v. Graham (1888), 12 
1». R. G.51.— can. 


shown by any deed or will ; but it must be shown, 
that there has been such a long uninterrupted 
possession, enjoyment & dealing with the pro- 
perty, as afford a reasonable presumption that 
there is an absolute Htle in fee simple. — Cottrell 

Watkins (1839), 1 Beav. 3fil ; 3 Jur. 283 ; 48 
E. H. 980. 

1290. Sixty years.] — Douglass v, London 

Sc North Western By. Co., No. 1450, post, 

1291. Forty years.] — Jacobs v, Revell, 

No. 844, ante. 

1292. Twelve years.] — Games v, Bonnor, 

No. 1218, ante, 

1293. .] — Re A'naNRON & Horsell’s 

Contract, No. 1219, ayite, 

1294. Title depending on disentailing deed — 
Effect of loss of deed — Title shown by long posses- 
sion.] — CoussMAKER V, Sewell (1791), cited in 
Sugden's Vendors & Purchasers, 14th ed. p. 3GG. 

1295. Purchase under order of court — Safe 
holding title — Whether for benefit of infant.] — 
The conveyancing counsel having certified that 
the title to a proposed purchase of land “ though 
not a good title of sixty years, was a safe holding 
one,” & the purchase appearing in other respects 
desirable & for the benefit of an infant, it was 
sancHoned by the ct . — Re Sheffield & Rother- 
ham Ry. Co. (1853), 1 Sm. & G. App. IV. ; G7 
E. R. 1318. 

1296. Sale by mortgagees as trustees — Title must 
be traced from date of settlement — Where mort- 
gagees not original trustees.] — ^A mtge. of free- 
holds recited lhat the sum advanced was paid by 
the mtgoes. out of mont*ys belonging to tliem on a 
joint account. The freeholds were contracted to 
be sold wlien the mtge. debt was to be paid off. 
By a slip it was disclosed that the mtge. money 
belonged to the mtgees. as trustees, Sc the trusts 
of the settlement on which they held it were also 
disclos(*d, by which it appeared that they were not 
the original trustees. On a vendor Sc purchaser 
^mnmons : — Held : the purchasers were entitled 
to require from the vendor that he should trace 
the title of the trustees from the date of the 
settlement in order that the purchasers might get 
a good discharge for Hie payment of the mtge. 
debt . — Re Blaiberg & Abrahams, [1899] 2 Ch. 
340 ; G8 L. J. Ch. 578 ; 81 L. T. 75 ; 47 W. R. 634 ; 
43 8ol. Jo. G25. 

jinnoUdions Refd. Rc Arran & KnowlHden & Crecr’n 

Contract (1912), 81 L. J. Ch. 547 ; Re Chafer 6c Randall’s 

Contract, flOlG] 2 Ch 8. 

1297. Effect of taking short title — Purchaser 
fixed with constructive notice .] — Re Nisbet Sc 
Potts’ Contract, No. 590, ante. 

Special conditions as to commencement of title.] 
— See Part IV., Sect. 2, sub-sect. 5, A., ante. 


Sub-sect. 4. — Abstract or Title. 

A. In General. 

1298. Necessity for.]— A purchaser made the 
following requisition, ” Is there to the knowledge 
of the vendors or their solrs. any settlement, deed, 
fact, omission, or any incumbrance affecting the 
property not disclosed by the abstract ? ” 
Held : neither the vendors nor their solrs. were 
bound to answer any part of the requisition. 


1298 1. Niccssiti/ /or.]— Abstract of 
title need not bo furnished b> vendor 
unless a demand is made therefor. — 
Hoydkll V . Haines (1915). 30 W. L. R. 
842 : 8 VV. W. R. 17 ; 21 D. L. R. 371. 
CAN. 

1298 ii. .] — In the absence of any 


express oi limited stipulation to the 
eontrary in an aj?n>einent respecting 
the sale of land in British Columbia, 
hich is not h(*ld imder a certificate of 
Indefeasible title, the purchaser is 
entitled t-o the production of a solr.’s 
abstract of the Tcndor’s title to the 
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A vendor is bound to furnish an abstract of title, 
&, upon the requisition of the purchaser, to verify 
it or complete it on any point on which it appears 
defective (James, L.J.). — Re Ford & Hill (1879), 
10 Ch. D. 365 ; 48 L. J. Ch. 327 ; 40 L. T. 41 ; 43 
J. P. 334 ; 27 W. R. 371, C. A. 

Annoicdions : — Refd. Taylor v. London & County Raiikiiyar 
Co., London & County Banking Co. v. Nixon, fl9()l] 2 
Ch. 231; Wilkoa v. Spooner, [1911] 2 K, B. 473; Re 
Chafer & RandaU's Contract, [1916] 2 Ch. 8. 

1299. .] — Re Johnson & Tustin, No. 14(51, 

•post. 

1300. .] — Re Pelly & Jacob’s Contract, 

No. 964, ante, 

1301. What Is complete abstract — Legal & 
equitable title shown.] — The abstract is complete, 
when it apiiears, that upon certain acts done the 
legal equitable estates will be in the purchaser ; 
though long before the title can be completed. — 
Hraybroke (Lord) y. Inskip (1803), 8 Ves. 417 ; 
32 E. 11, 116, L. C. 

Anru)tations : — Gonsd. Lewin v. Guest (1820), 1 lUiss. 325. 
Refd. Cholrnondelcy n. Clinton (1817), 2 Mer. 171 ; Baln- 
bridgo V. Ashbiuton (1836), 2 Y. 6c C. Ex. 347 ; Pyrke v, 
Waddingham (1852), 10 JTare, 1. Mentd. Wall v. Bright 
(1820), 1 Jac. ^ W. 494 ; Galliers v. Moss (1829), 9 B. 6c C. 
267 ; Baring v. Booth (1832), 1 L. J. Ch. 204 ; Lindsell 
V. Thacker (1841), 12 Sim, 178 ; llackhain v, Slddall 
(1848), 16 Sim. 297 ; Goodman v. Goodman (1859), 28 
L. J. Ch. 745 ; Martin v. Laverton (1870), L. R. 9 Eq. 563 ; 
Sidebotham v. Knott (1872), 26 L. T. 700 ; Re Paebinau 
6c Mors (1875), 1 Ch. D. 214 ; Rc Brown 6c Sibly’s Contract 
(1870), 3 Ch. li. 156 ; Lysoght v. Edwards (1870), 2 Ch. D. 
499; Re Hollis’s Trusts (1877), 5 Ch. D. 504 ; Re 
Franklyn’s Mortgages, [1888] W. N. 217. 

1302. What is “ perfect abstract — Most perfect 
in vendor’s possession at time of delivery.] — 
Morley (’OOK, No. 610, ante, 

1303. What is sutilcient abstract — Deficiency as 
to length of title.] — Blackburn v. Smith, No. 
668, ante, 

1304. Effect of waiver of proof of title by 

purchaser.] — A purchaser is not entitled to be fur- 
nished with an abstract of the title beyond the 
time ho has dispensed with the proof of it. 

An estate described as land tax redeemed was 
sold, subject to certain conditions, amongst which 
was one, that every deed dated more than ten 
years ago should be conclusive evidence of every- 
tliing recited or stated therein. In the witnessing 
part of a deed of conveyance dated eleven years 
before the sale, forming part of the title, the 
consideration money was acknowledged by the 
then vendor to have been received from the then 
purchaser “ in full for the absolute purchase of 
the premises, & the fee simple & inlieritance there- 
of in possession, free from land tax & all other 
incumbrances ” : — Reid : a statutory declaration 
by a prior owner, made some years before ilie sale, 
that, to the best of his knowledge <fe belief, no land 
tax had ever been paid for or in respect of the land 
“ subsequently to the purchase or redemption 
thereof, in or about the year 1799,” was not 
sufficient to satisfy a purchaser, as it left it 
doubtful whether the land tax ever was redeemed 
so as to free the land from liability either to the 
Crown or to a purchaser under Land Tax Redemp- 
tion Act, 1802 (c. 116). — PoppLETONr. Buchanan, 


Buchanan v. Poppleton (1858), 4 C. B. N S. 20 ; 
27 L. J. C. P. 210 ; 31 L. T. O. S. 83 ; 22 J. P. 546 ; 
4 Jur. N. S. 414 ; 6 W. R. 372 ; 140 E. R. 986. 

1305. Proof of insufficiency — Onus on 

purchaser.] — Ward v. Grimes (or Ghrimes), No. 
670, ayite, 

1306. Contents of abstract — Statement of un- 
executed deeds as executed Improper.] — Bedford 
V, Forbes, No. 1149, ante, 

1307. What constitutes delivery of abstract — 
Delivery of deeds for perusal.] — An allegation, 
that A. delivered an abstract of his title to B., is 
not satisfied by proof, that A. hand(‘d two deeds, 
which formed the whole of his title to B., & that B., 
having read the deeds, returned thinri to A. — 
Horne v, Wingfield (1841), 3 Man. A G. 33 ; 3 
Scott, N. R. 340 ; 10 L. J. C, P. 295 ; 133 E. R. 
1046. 

1308. Right of purchaser to object — Suspicion 
not sufficient.] — Mere suspicion, upon opinions in 
the abstract, etc., will not support an objection 
by a purchaser. —M cQueen v. Farquiiar 

11 Ves. 167 ; 32 E. H. 1168, L. C, 

AnrwUiiions : — Apld. Green r. PiilHfonl (1839), 2 Bi^av. 70. 
Refd. Hall r. Moiittigne (1830), 8 L. J. O. S. Cli. 167 ; 
Butcher V. Jackson (1845), 14 Sim. 444; Warde v. Dixon 
(1858), 28 L. J. Ch. 315 ; Rc Iluish’R (9inrity (1870), L. 11. 
10 Eq. 5. Mentd. Wright r. W^akeford (1811 ), 17 Ves. 451 ; 
A.-G. V. Hamilton (1816), 1 Madd. 214 ; Moodici v. Held 
(1816), 1 Madd. 516 ; Hougham v. Sandyn (1827), 2 Sim. 
95; Allen v. Bradshaw (1835), 1 (^irt. 110 ; Campbell i;. 
Home (1842), 1 Y. 6c C. Ch. (’as. 661 ; Burdett v. Spllsbury 
(1843), 10 Cl. 6c Fin. 340 ; Warren r. I’osthd liwalB^ (1845), 
2 Coll. 108 ; l)oe d. Knlglit v. Spencer (1848), 2 Exch. 
752 ; Vincent v. Sodor 6c Man (Bp.) (1840), 8 C. B. 905 ; 
Brassey u. (Jhalmers (1852), 16 Beav. 223 ; Domvillo v. 
Lamb (1853), 1 W. U. 240 ; Baker r. Bradley (1855), 
2 Jur. N. S. 98 ; Wellesley v. Moniington (1855), 2 K. 6c J . 
143 ; Bradshaw r. Fane (1856), 25 L. J. (Jli. 113 ; Coek- 
croft V. Sutcliire (1856), 25 Jj. J. Ch. 313 ; Re Hlrkett’s 
Trust (1860), 2 L. T. 320 ; Rc Frith 6c Osborne (1876), 3 
Ch. 1). 618 ; Henly v. Wrey (1882), 21 CJi. D. 332 ; Boss 
V, Tyser Line, Tlio (Vltio King (1894), 10 T. L. K. 222 ; 
Clout tor. Storey, [1911] 1 Ch. J8. 

Special stipulations In contract .] — See Part IV., 
Sect. 2, sub-sect. 6, ante, 

B, What must he Abstracted, 

1309. Whether all documents relating to pro- 
perty.] — Right of tlie j)urchaser to tlie production 
& to an abstract of all th(‘ documents relating to 
the property in the vc^ndor’s possession, whether a 
good titl(‘ is made without them or not. — Sparrow 
V. Hilton (1852), 1 W. R. 87. 

1310. AH documents forming link in title.] — 

(1) Every document that forms a link in th(i 
vendor’s title ought to be abstracted in ciiief. 

(2) Conveyancing Act, 1881 (c. 41), s. 3 (6), 
presupposes a proper abstract, k. does not apply 
to a document in the chain of title. 

(3) In an abstract of title to leaseliohls, an 
assignment appeared only by way of recital in 
another document : — Held : an abstract of the 
recited assignment must be delivered at the 
vendor’s expense. 

The deed which is recited in the subsequent 
deed ought, beyond all question, to liave been 
abstracted in chief, k not to have been merely 
left to depend upon a recital in another deed that 


intorost in the land which he haw 
agreed to soli, accjording to the rule 
introduced into that province with 
the general body of the law of Eng- 
land. — Newberry v. Lanoan (1912), 
23 W. L. R. 93 ; 3 W. W. R. 420 ; 47 
S. C. R. 114 ; 8 D. L. R. 815.— CAN. 

f. What i8 compute ahstract — 
Necessity to abstract registered deeds .] — 
Re Boustead & Warwick (1886), 12 
O. R. 488.— GAN. 

— „ ^ ^ — abstract * 

Abstract with indorsed receipts for con- I 
J. — VOL. XL. 


sideration appeuring.y—Tho indorsed 
receipts for consideration money should 
appear in a perfect abstract, at all 
events 08 to deods executed before 
Registry Act. — McManus v. liCriLE 
(1871), 3 Ch. Ch. 263.— CAN. 

h. Period of commencement of 
abstract must not be untiecessardy rf- 
mote .] — It Is a mlscliievous praetico 
to commence abstracts of title from 
periods unnecessarily remote. — Blun- 
1>EN V. Desert (1838), 6 Ir. L. Roc. 
N. S. 324.— IR. 


PART V. SECT. 5, SUB-SECT. 4.— B, 

j. Whether old atjstract.] — Whore 
under the con ti act the vendor is to 
deliver an abstract, but is not to bo 
ivfiuired to abstract any deed or ovi- 
dcuee of title not in his possession, 
he need not abstract an old abstract 
showing the title of a former owner, 
nor attested copies of deeds purport- 
ing to be conveyances in the chain of 
title. —Hbly V, Scott G872), 11 

N. S. W. S. C. R. (L.) 272.— AUS. 

M 
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Sale of Lano. 


Sect, 5 . — Proof and investigation of title: Svh-scci, 

4, B,, C. ie 7),; sub-sek, 5, A."] 

was abstracted (North, J .). — Re Stamford, 
Spalding & Boston Banking Co. & Knight’s 
Contract, [1900] 1 Ch. 287 ; 09 L. J. Ch. 127 ; 81 
L. T. 708 ; svh nom, Stamford, Spalding & 
Boston Banking Co. v. Knight, 48 W. B. 244 ; 
44 Sol. Jo. 101. 

1311. Every material part of documents.] — 

An abstract of title ought to set out every part of 
the documents abstracted which may affect the 
judgment of the purchaser, & the purchaser is 
entitled to consider that no part of the documents 
which is not so set out has any beaiing upon the 
title. — Burnaby v. Equitable Beversionary 
Interest Society (1886), 28 Ch. D. 410; 64 
L. J. Ch. 400 ; 62 L. T. 350 ; 33 W. B. 639. 
Annotations Mentd. lit Hewott, Hewett v. Hallett (1803), 

«3 L. J. Ch. 182 ; Me Jrodsou, Williams v. Knight. [181)1] 
Ch. 421 ; Vlditz v. U Hagan (18«9), 68 L. jTCh. 553. 

1312. Deeds prior to commencement of title.] — 

1*ARR V. Lovegrove, No. 1103, a7ite, 

Where special stipulations.] — See Part IV., 

Sect. 2, sub-sect. 0, B., ante, 

1313. Satisfied equitable charge.] — An extrix. 
being also a devisee in trust to sell, to divide 
the clear proceeds between herself & two others, 
with power to give leceipts, married, with the 
concurrence of her husband, sold the (‘state: — 
Held : she & her husband were cai)able of making 
a good title to the jiurchaser, notwitlislandiiig th(‘r(‘ 
were judgment debts registered against her 
husband, & still unsatisfied. 

A satisfied ecputable charge should be communi- 
cated to the purchaser, though it may not be 
necessary that it should ai)i)(‘ar upon the abstract. 
— Drummond v. Tracy (1800), John. 608 ; 29 
L. J. Ch. 804 ; 1 L. T. 304 ; 0 Jur. N. S. 369 ; 8 
W. B. 207 ; 70 E. B. 5(12. 

Annotai^on CoDsd. Me feolornou & Davoy (1875), 10 Ch. D. 
366, n. 

1314. Conveyance & reconveyance.] — Tlie 
abstract is wrong ; that I take as established by 
the author! ti(‘S ; it should have contained the 
conveyance & the recon \t*yance (Bramwell, B.). 
— Gray v. Fowler (1871), *L. B. 8 Exch. 249 ; 42 
L. J. Ex. 101 ; 29 L. T. 297 ; on appeal (1873), 
L. B. 8 Exch. p. 275, Ex. Ch. 

1315. Mortgage — Where question of priority 
doubtful.] — A legatee of a revei*sionary interest 
imdcr a will, which had been paid into ct. in an 
administration suit, piesented a petition for 
liquidation in Mar. 1873, & a trustee was ap- 
pointed, In July he assigned his interest in the 
legacy to J., who obtained a stop order on the 
fund in ct. In Nov. 1870, he assi^ed liis interest 
to E., without notice of the liquidation, wlio also 
obtained a stop order on the fund. Afterwards 
the trustee in liquidation obtained a stop order. 
Pltfs. purchased the interest of the trustee in 
liquidation & of J., contracted to sell the legacy 
to deft. Deft, required E.’s mtge. to be abstracted 

an incumbrance on the estate : — Held : the 
question of the priority of E.’s incumbrance was 
too doubtful to justify the vendor in omitting 
it from the abstract. — ^P aijmer v, Locke (1881), 
18 Ch. D. 381 ; 61 L. J. Ch. 124 ; 46 L. T. 229 ; 
30 W. B. 419, C. A. 

Annotaiians : — Reid. Me Jakcman*s Trusts (1883), 23 Ch. D. 
344 *, Burnaby & Equitable Reversionary Interest Sec. 
(1885), 64 L. J. Ch. 466 ; Mercer v. Vans Colina (1897), 
67 L. J. Q. B. 424. Mtnid. Me Allsop & Joy*s Contract 
(1889), 61 L. T. 213 ; Me Stone’s Estate (1893), 9 T. L. 11. 
346. 

1316. EqulUble tiUe .] — Re Balen & Shep- 
herd’s Contract, No. 1412, post* 


C. Sufficiency of Recitals in Later Deeds* 

1317. General rule — Insufficient.] — Re Stam- 
ford, Spalding & Boston Banking Co. & 
Knight’s Contract, No. 1310, ante, 

1318. Though recital twenty years old.] 

vendor’s title to a freehold house comprised 

the following deeds : — (a) a conveyance on sale 
n Aug. 1877 ; (6) a first mtge. in May, 1878 ; 

» a second mtge. in June, 1878 ; (d) a release 
of the second mtge. in May, 1882 ; (e) a con- 
veyance on sale of the house in June, 1882, by the 
mtgor. & first mtgee. to the vendor’s immediate 
pred(‘cessor in title with an acknowledgment of 
the right to production of the prior deeds which 
included other property. This conveyance recited 
that by the first mtge. the house & other property 
were “ granted unto & to the use of the mtgee., 
his heirs & assigns,” by way of mtge. “ as therein 
mentioned.” The vendor having sold by open 
contract in 1900, rdied on this recital declined 
to furnish any title prior to the com(?ytmce of 
.lune, 1882. The purchaser, while insisting on 
her right to a forty years’ title, offered to begin 
with the conveyance of Aug. 1877 ; — Held : the 
purcluiser was entitled to a title beginning with 
the conveyance of Aug. 1877. 

1 can see nolliing in Vendor & Purcliaser Act, 
1874 (c. 78), s. 2, to relieve the vendor from thc‘ 
duty of abstracting the title prior to tiie twenty 
years old deed, or to relieve her from the obliga- 
tion of furnishing a foriy years’ title und(*r Vendor 
& Purchaser Act, 1874 (c. 78), s. 1 (Swinfen 
Eady, J .). — Re Wallib &; Grout’s (.’ontract, 
IlOOO] 2 Ch. 200; 76 L. J. Ch. 519; 94 L. T. 
814 ; 54 W. B. 534 ; 22 T. L. B. 540. 

1319. When recital sufficient— Sale of trust 
property.] — In 1840 property was mortgaged to 
W. in fee, there being nothing in the mtge. deed 
to show that he was not the beneficial owner oi 
the mtge. money, lie died in 1842, liaving by 
his will devist‘d beciueatluHl his real & personal 
estate to three trustees, of whom his wit(3 was 
one, on trusts for the Ixme^fit of his wife eliildi’en, 
& having appointed the same three persons 
exors. He also devised bequ(‘atbed his trust 

mtge. estates to the same three persons, subject 
to the trusts & equities affecting the same I'e- 
spectively. The widow alone proved the will, 
At alone acted as trustee. The other two trustees 
disclaimed the trusts. In 1 854 the widow obtained 
a decree absolute foreclosing the mtg(‘. In 1805, 
she, by a deed indorsed on the mtge. deed, con- 
veyed the property, without receiving any pecu- 
niary consideration for it, to K., C., h B., in fee, 
as joint tenants at law Ac in equity, fi^he convey- 
ance contained a recital that testator h(‘ld the 
mtge. money on an account under which K., C., 
Ac B., were then solely entitled tliereto as was 
thereby acknowledged, whereby the widow, as 
trustee imder testator’s will, was trustee only of 
the property for K,, C., Ac B., Ac they had requested 
her to convey it to them. On a subsequent sale 
of the property by iiersons who had piu'chased it 
from K., C., Ac B., the purchasers required evidence 
of the truth of the recital in the deed of 1805 that 
K., C., Ac B., were entitled to the mtge. money, 
A£, assuming that testator was a trustee of the 
mtge. money, the purchasers required the vendors 
to show that the property sold was comprised in 
the trust ; that K., C., At B., were duly appointed 
to succeed testator in the trust ; At that they had 
an effectual power of sale Ac of giving a receipt 
for the purchase-money : — Held : it would be 
contrary to the practice of the ct. to go behind a 
recital evidently framed for the purpose of keeping 
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notice of trusts off the conveyance, the requisi- 
tions need not be answered & a good title had been 
shown by the vendors. — Re Harman & Uxbridge 
Bickmansworth By. Co. (1883), 24 Ch. D. 
720 ; 62 L. J. Ch. 808 ; 49 L. T. 130 ; 31 W. R. 
867. 

nnotations : — Distd. Re Blalberg & Abrahams, [1899] 2 

Ch. 340. Apprvd. Re Chafer & Randall’s Contract, [1916] 

2 Ch. 8. B^d. Re West & Hardy’s Contract, [1904] 1 Ch. 

145 : Re Soden & Alexander’s Contract, [1918] 2 Ch. 258 ; 

Re Balen & Shepherd’s Contract, [1924] 2 Ch. 365. 

1320. .] — An abstract of title delivered 

to a purchaser under a contract for sale of free- 
holds disclosed a recital in a partition deed that 
F., one of the parties thereto, was then seised of 
the freeholds in question & other hereditaments 
“ as trustee partly for himself & partly for R., 
the other party to the deed as he F. did thereby 
admit : — Held : the recital being clear & un- 

ambiguous in its terms & in itself a sufficient 
declaration of trust, the purchaser was not entitled 
to inquire how the trust was created. Chafer 
A; Randall’s Contract, [1916] 2 Cl). 8 ; 85 L. J. 
Ch. 435 ; 114 L. T. 1070 ; 00 Sol. Jo. 444, C. A. 
Annotations : — Consd. He So(l(‘u & Alexander’s Contract, 

[1918] 2 Ch. 258. Reid. Re Balen & Shepherd’s Contract, 

[1924] 2 Ch. 3(55. 

1321. .] — By an abstract of title 

delivered to a pm'chaser four deeds were dis- 
closed, by the first two of which, dated respec- 
tively in 1899 & 1900, the property was conveyed, 
A by the last two, dated respectively in 1900 A 
1910, the property was redeased. In each of the 
deeds there were recitals that the persons to whom 
the property was conveyed or released were 
entitled to it as joint tenants “ in equity as well 
as at law,” A that the conveyance or release was 
made at their request The conveyances con- 
tained no covenants for title, except against 
incumbrances, A in each of the i-eleases the re- 
leasor purported to release “ as trustee.” Each 
deed was stamped with a 10/?. stamp only. The 
purchaser contended that the recitals in, A form 
of, the deeds A the stamps gave him notice that 
the vendors were trustees A required a further 
abstract of their power of sale : — Held : by the 
(‘stablished practice of conveyancers, which was 
adopted to keep trusts off the title, neither the 
recitals nor the form of the deeds gave the pur- 
chaser notice of any trust, A the first three deeds 
executed before the Finance (1909-1910) Act, 
1910 (c. 5), were sufficiently stamped, A the deed 
of 1910, having regard to sect. 74 (0) of that Act, 
A Conveyancing Act, 1911 (c. 37), s. 13, gave notice 
of a trust. — Re Soden A Alexander’s (k)NTBACT, 
11918] 2 Ch. 258 ; 87 L. J. Ch. 529 ; 119 L. T. 

516. 

Annotation : — Refd. Re Balen A Shepherd’s Contract, [1924] 

2 Oh. 365. 

1322. Assignment of leaseholds.] — Wil- 

liams v. Spargo, [1893] W. N. 100. 

1323. Objection only technical.]— The title 

was traced through the will of a mtgee. The will 
was not abstracted in chief, but, in the abstract 
of a deed of later date, there was a recital that 
the mtgee. by his will had given all his personal 
estate to his exors., A had devised all the freehold 
A copyhold hereditaments vested in him upon 
trust or mtge. to his exors. in fee, subject to the 
trusts A equities of redemption affecting the 


same: — Held: (1) though, strictly speaking, tlie 
will ought to have beem abstracted in chief, the 
purchaser had obtained all the information which 
he would have got if the will had b(‘en so 
abstracted ; A (2) the will not being in th(i 
possession of the vendor, the cost of its produtdiou 
would have to b(^ borne by the purchaser. — Rc 
Ebsworth a Tidy’s Contact (1889), 42 Ch. J). 
23 ; 58 L. J. Ch. 605 ; 60 L. T. 841 ; 54 J. 1*. 
199 ; 37 W. R. 657, C. A. 

Amwtations : — As to (1) Consd. Rc Stamford, Spalding A 
Boston Banking Co. & Knights’ Contract, [1900] 1 Ch. 
287. Generally^ Consd. lie Bryant & Cullingfoid to 
Barnlngham (1889), 62 L. T. 53. 

H. Expenses of Abstract, 

See Hect. 5, sub-sect. 10, B., post. 


Hub-sect. 5. — Production and iNsrjanoN 
OF Documents. 

A , In General. 

SeCf generally. Discovery, Vol. X\ III,, ])p. 95 
et seg.i Law of Property Act, 1925 (c. 20), s. 45. 

1324. Right of purchaser to production.] — A 
purchaser is not bound to coinph^te his purchas(‘ 
without the title deeds, unless he lias a h‘gal 
covenant to produce them. 

A covenant to produce title dt'eds runs with 
the land for the benefit of purchasers, but not 
for the benefit of vendors. Where one is in posses- 
sion of title deeds relating to his own lands as well 
as to the lands of another person, wJio has no 
covenant for the production of th(' title-deeds : — 
Qu. : whether such other person lias a general 
right in equity to compel the production of tlu* 
deeds. — Barclay v. Paine (1823), 1 Sim. A SI. 
449 ; 57 E. R. 179. 

1325. Purchaser from contingent re- 
mainderman — As against tenant for life.] — ; 

bill does not li(* by purcliaser from a contingent 
remainderman, for inspc^ction of title deeds, in 
the hands of temant for life. — Noel r. Wahd 
(1816), J Madd. 322 ; 56 E. R. JJ9. 

1326. What deeds must be produced— Deeds not 
in custody or control of vendor.] — Crotch v. 
Crotch (1687), 1 Lut. 481 ; 125 E. R. 253. 

1327. Collateral to title.] — E. 1\., a 

tenant for life under a settlement, had a power to 
release the settled estates from charges, A to 
substitute other lands, A subject tluari to tlie 
charges, with the consent of the two truste(‘S of 
the settlement, “ to be signified by some deed to 
be duly executed by them res})ectiv(*]y, A not 
otherwise.” K. K. contracted to soli part of tlici 
settled estates called M. to O. A lui conveyed the 
same to him by deed, to w’hich the two truste(‘H 
were made parties, for the puipose of signifying 
their consent to the charge's being transferred to 
other lands, in exoneration of M. In fact this 
deed was executed by one tiaistoe, imder a power 
of attorney, dated six weeks after the date of the 
deed, A by the other trustee nine months after 
the same date. O. contracted to sell the land 
called M. to H., who objected to the title on the 
ground that the power of substitution in the 
settlement was not well exercised. O. fded a 


PART V. SECT. 6, SUB-SECT. 6.— A. 

k. WheU deeds must he prodxoceA — 
CertificcUe for title in vendor^ name .] — 
Btoddart V. Wood (1889), 15 V. L. It. 


1* * Certificate of no 

of taxes .] — Thompson v. " 


(1862), 9 Gr. 359.— CAN. 

m. Deeds conveyiny lands to 

trustees.] — Re Ponton Sc Swanhton 
(1889), 16 O. II. 669.— CAN. 

n. Patent or grant from 

Crofwn ,] — ^Wlioro lands are sold under 
a decree, the patent or grant from the 
Crown, If there bo one, should ho pro- 


(luccil for the purjiose of satisfying 
tho purchaser that thoro is no rovor- 
bion 111 the Crown, but tho title Is not 
neecssaj-y to bo continued from it. — 
ITckekino V. Hiierboknk (1838), 1 
Craw. & D. 254. — IR. 

o. Waiver of prod uci ion — Effect of.] 
— It counBol foi the purchaser waive 
M 2 
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Sect. 5. — Proof arid investigation of title: Sub-sect. 

5, A., B., C. D. ; sub-sect. 0.] 

bill to enforce specific performance, & produced 
an affidavit showing that both the trustees had 
seen the draft of the deed before its execution, & 
were acquainted with & had consented to its 
contents : — Held : the due execution of the power 
had been sufficiently shown, & the purchaser 
must accept the title. 

n., the purchaser, also objected that the vendor 
did not hand ov(‘r three of the title deeds, nor 
offer to covenant to jiroduce them, but the ct. 
held that, as in this case the deeds in quc‘stion 
were only collateral to the title, & as the purchaser 
had inspected the three deeds, & had been fur- 
nished with attestinl copies of two of them, had 
had an undiTtaking that an attested copy of the 
third should be x>roduced, he must complete fhe 
purchase. —O pfen v . Harman (185fi), 1 He G. K. 
ife J. 2511 ; 21) L. J. (Ml. 207 ; 1 L. T. 215 ; 0 Jur. 
N. H. 487 ; 8 W. U. 121) ; 45 E. E. 255, L. JJ. 

1328. .J — The r(*V(‘rsion of an estal<* ha\ing 

been xiut uj) to sal(‘ by auction describing it as 
leased with a covenant on the part of tlie tenant 
to repair, & the luirchaser objecting to the title 
bc'cause no counteri)ai*t of the lease was in the 
possession of tlie vendors, it being stated to be 
in the hands of a party under a jiartition of the 
estate made some time btdore, the ct. thought 
that such count crxiart ought to be deposited for 
the benefit of all xiarti(‘s, before it could comjiel 
tlie purchaser to take.— S hore v . Golustt (1815), 
Coop. G. 224 ; 25 E. K. 542, L. C. 

1329. Deeds relating to other lands of 

vendor — Lands charged with rentcharge.J— (l) if 
there be a settlement of a I’ent charge upon an 
adult femali* before marriage, in lieu of dower, a 
jiurchaser from the husband ot other lands than 
those chargcal is not entitled to look into the 
Jiusband’s title deeds to see whether he had a 
good title to the lands out of which the rentcharge 
was granted. 

(2) It is no objection to a title that two fee 
farm rents, created by letters iiatent by James 1., 
arc not shown to have been extinguished, it being 
l>roved that no claim had b(‘en made by the 
Crown of the rents from the year 1700, & no proof 
of any previous claim. 

(2) No objection to a title that an assignment of 
a term was executed by one exor. only, though the 
deed was prepared as an assignment by two exors. ; 
one exor. being competent to assign. — Simpson 
V. Gutteridge (1810), 1 Madd. 001); 50 E. K. 
224. 

Annotations ; — As to (1) Refd. l)>kc r. Tlcndall (1852), 2 

I)c G. M. (i. 200. As to (3) Reid, hx p. HoJdsworth 

(1841), 1 Mont. 1). & l)e G. 475 ; i?e Ghajnin Sc fetaffoid- 

shlre rottcries Waten^orks Co.’s Contract, [1022] 2 Ch. 

824. 

1330. Will — Title derived as heir under 

void will.] — Where the title to an estate w^as 
derived from a person wdio entered as heir und(‘r 
the imjiression that his ancestor’s wdll was void, 
a purchaser was not compelled to complete his 
contract without production of the will or evidence 
of its contents. — S tevens v . Guppy (1825), 2 
Sim. & St. 439 ; 57 E. R. 414. 

1331 . Deed creating mortgage term — 

Recited in deed dated sixty years back — Term pre- 
sumed surrendered.] — ^Where a deed, dated sixty 
years back, contains a recital of the creation of 
a ml go. term, & a subsequent assignment of it, 


in trust to atltmd the inlieritance, & the term is 
not subsequently noticed in the title, it wifi be 
presumed to have been surrendered ; & it is no 
objection to the title, that the vendor cannot 
produce the deed creating the term, nor the 
assigmnent of it. — T ownsend v . Champernown 
(1827), 1 Y. & J. 538 ; 148 E. R. 784. 

1332. Deed earlier than those on abstract — 

When in vendor’s possession.] — Parr v . Love- 
grove, No. 1153, ante. 

1333. Right of vendor to compel production — 
Deeds in possession of third party.] — ^Barclay v. 
Raine, No. 1324, ante. 

1334. Effect of agreement not to require 
abstract.] — A i)urohaser, who agrees not to require 
an abstract of title, has nevertheless a right to 
inspect the dt^ecls which constitute the vendor’s 

title.— Harding v . (1825), 4 L. J. O. 8. Oh. 

212. 

1335. Duty of purchaser to require production 
of title deeds — Sale of copyhold.]— Whitbread v . 
Jordan, No. 13fit>, post. 

.] — SeCy also, Equity, Vol. XX., pp. 322, 

222, Nos. 681-085. 

Special conditions as to abstract.]— Part IV., 
St‘et. 2, sub-sect. 0, anlc. 

Duty of vendor to verify abstract.] — See Sub- 
sect. 8, A., post. 

Duty of purchaser to require production.] — See 

Sub-sect. 7, A., post. 

Presumption as to examination.] — See Sub-sect. 
7, A., post. 

Title deeds of mortgaged property.] — See Mort- 
gage, Vol. XXXV., pp. 413-410, Nos. 1525- 
^500. 

Acknowledgement by vendor of right to pro- 
duction or covenant to produce — Inability of vendor 
to furnish.] — See Law of Property Act, 1925 
(c. 20), s. 45 (7). 

P. Sale of Leaseholds. 

Sec Law of Property Act, 1925 (c. 20), s. 44 
(2)-(5). 

1336. Vendor bound to produce lease — Where 
root of title — Though more than sixty years old.] — 

Upon a sale of leasehold property without any 
condition protecting the vendor against the 
production of deeds, the vendor is boimd to pro- 
duce the lease which is the root of his title, although 
the lease is more than sixty years old. — Erend v. 
Buckxey (1870), L. R. 5 Q. B. 213 ; 10 B. & S. 
973 ; 39 L. J. Q. B. 90 ; 22 L. T. 170 ; 18 W. R. 
080, Ex. Gh. 

Annotation . — Consd. WilliamB r. Spargo, [1893] W. N. 100. 

1337. .] — Under a contract to sell & assign 

a term of years derived out of a leasehold interest 
in land, or to grant a lease for a term of years to 
be derived out of a leasehold interest with a 
leasehold reversion, the intended assign or lessee 
has the right to call for the lease imder which the 
intended assignor or lessor holds. — G osling v. 
Woolf, [1893] 1 Q. B. 39; 08 L. T. 89; 41 
W. R. 100 ; 5 R. 81. 

Annotation : — Reid. Baynes v. Lloyd, [1895] 1 Q. B. 820. 

1338. Whether vendor bound to produce lessor’s 
title.] — Qu. : whether, without express stipula- 
tion, a person, seised under a contract with a 
lessee for years to purchase the term, can insist 
upon a production of the lessor’s title, & whether 
the lessee can compel such production. — W hite 


the pioduction of a particular doeu- 
mont, stated lu Ibo abstract to bo 
lost, & the p\u chaser adopt that 
opinion, & <leal with the solfer upon 


that view, he ulll not he permitted to 
i*epudlato the opinion of his comisel. 
— ^Alexanubb V. Caosnv (1844). 1 
Jo. & Lat. 606.— IR. 


PART V. SECT. 5, SUB-SECT. 5.— B. 

13381. Whether vendor hound to pro- 
duce lessor’s title .] — L\hey v. Bell 
(1843), 6 I. Eq. R. 122.— IR. 
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PorjAMBR (1805), 11 Vos. 337 ; 32 E. B. 1118, 
L. C. 

Annotations: — Consd. Deverell v. Bolton (1812), 18 Ves. 
505 ; Fane v. Spencer (1815), 2 Madd. 438 ; Temple v. 
Brovm (1815), 6 Taunt. 60. Distd. Purvis v. Raycr (1821), 
9 Price, 488. Consd. Shepherd r. Keatley (1834), 4 Tyr. 
571 ; Soutcr v. Drake (1834), 5 B. & Ad. 992. Reid. 
Vancouver v. Bliss (1805), 11 Ves. 458 ; Fildea v. Hooker 
(1817), 2 Mor. 424 : Oprilvle v. Foljambe (1817), 3 Mer. 53 ; 
Spratt V. Jeffery (1829), 5 Man. & Ry. K. B. 188. 

1339. .] — Exception to the master’s report 

in favour of the title of the vendor of a bishop’s 
lease, on the ground of the non-production of the 
bishop’s title, overruled. — Fane v. Spencer (1815), 

2 Madd. 438 ; 56 E. R. 396. 

1340. .] — On a bill by vendor for specific 

performance of an agreement to take a lease for 
twenty-one years, at rack rent ; the master having 
reported in favour of the title shown by the 
abstract, & an exception being taken to the 
report ; the (luestion was, whether where the 
agreement is silent, the vendor of a leasehold 
interest is not bound to produce the title of his 
lessor ? The exception was allowed. WhetluT 
the interest contracted for be freehold or lease- 
hold, for a long term of years, or a short lease at 
rack rent, the party who comes for a specific 
performance should be prepared to show, that ho 
is able to give what he seeks to compel the other 
to take. — Fildes v. Hooker (1817), 2 Mer. 424 ; 
35 E. R. 1002 ; subsequent proceedings (1818), 

3 Madd. 193. 

Annotations : — Consd. Soutcr v. Drake (1834), 5 B- & Ad. 
992. Retd. Portman v. Mill (1831), 1 Rubs. & M. G9C ; 
Lucas V. James (1849), 7 Haro, 410 ; Stranks v. St. John 
(1867), L. R. 2 C. r. 376. 

1341. .] — In action by vendee against 

vendor of a lease, for the deposit : — Held : the 
vendor is not bound to produce his lessor’s tilh' 
witliout an express stipulation to that effect. — 
George v, Pritchard (1826), Ry. & M. 417 ; 171 
E. R. 1069, N. P. 

Annoiatnms : — Overd. Soiitcr v. Drake (1831), 5 B. & Ad. 
992. Refd. Hall v. Betty (1842), 4 Man. be G. 410. 

1342. .] — SOUTER V. Duake, No. 1085, 

ante, 

1343. .] — Smith v. Capron, No. 1213, ante. 

Duty to make title.] - See Sect. 2, ante. 


C. Unstamped Documents, 

See Stamp Act, 1891 (c. 39), s. 117. 

1344. Right of purchaser to insist on stamping — 
Sale of property subject to tenancy agreement — 
Agreement not stamped.] — Contract to sell a free- 
hold ground rent of £20, arising from a wharf 
“ subject to an agreement for a lease for a term ” 
of years. The agreement mentioned was un- 
stamped. On a bill for specific performance by 
the purchaser : — Held : the agreement was part 
of the subject of the contract, & the vendor was 
bound to perfect it by having it properly stamped. 
—Smith v, Wyley (1852), 16 Jur. 1136. 

1345. .] — ^An agreement for the 

sale of freehold property provided that the pro- 
perty was sold subject to aU tenancies, & also for 
apportionment of outgoings. Upon investiga- 
tion of the title the purchaser discovered that an 
agreement with a yearly tenant of part of the 
property was unstamped, & required the vendor 
to stamp it before completion of the purchase. 
The vendor refused, & commenced proceedings 
for specific performance against the purchaser : 
— Held : the purchaser was entitled to have the 
agreement stamped at the vendor’s expense. — 
Coleman v. Coleman (1898), 79 L. T. 66. 

1346. Mortgage deed.] — ten shilling deed 

stamp on a mtge. deed is insufficient ; therefore a 
purchaser is entitled, on a contract for sale with a 


mtgor., to require the rntge. deed, where so 
stamped, to bo stamped before completion to the 
full ad xmlorem duty at the vendor’s expense, 
notwithstanding that the mtgee. may have con- 
sented to join in the conv(‘yanc(\ — W hiting to 
Loomes (1881), 17 Ch. 1). 10 ; 50 L. ,1. Vh. 463 ; 
44 L. T. 721 ; 29 W. R. 435, C. A. 

Annotations : — Distd. Ex p. Birbock Froehohl Land Soc. 

(1883), 24 Ch. D. 119. Apld. Maynard v. CoiiHolidated 

Kent Oollierlefl Corpn., [1903J 2 K. B. 121. 

1347. Deed unnecessary for protection of 

title — Concurrence of parties to unstamped 
deed.] — A purchaser is nob entitled to have an 
unstamped title deed stamped at the vendor’s 
expense where the deed is not necessary for 
the protection of the purchaser’s title. Where 
the unstamped deed was a conveyance of the 
legal estate, the vendors offered to jirocuro the 
concurrence in the conveyance to the purchaser 
of the conveying parties to the unstamped deed : 
— Held : the purchasers could not require th(‘ 
deed to be stamped at the vendor’s expense. — 
Ex p. Rirkbeck Freehold Jand Society (1883), 
24 Ch. I). 119 ; sub nom. Re Biukbeck Freehold 
Rand Society, 52 L. .T. Ch. Ill ; 19 J^. T. 265 ; 
31 W. R. 716. 

D. Expeyiscs of Obtain nig. Producing and 
Inspecting. 

See Sub-s(‘ci . 10, C., post. 


Sub-sect. 6. — Requisitions on Title. 

1348. Delivery of new abstract — Further re- 
quisitions may be made.] — If exceptions taken to 
the report of a good title ar(‘ overruled, other 
obj(‘(‘tions to the title cannot bo made ; but if 
exceptions are allowed, a new abstract of tit](‘ 
is deliver(‘d, further objectif)ns may b(i brought 

in. — Brooke v. (1819), 4 JVIadd. 212 ; 56 E. R. 

684. 

1349. Subjects of requisitions.] - Objections to 
title mean such objections as can only bo properly 
the subject of adjudication upon tlie investigation 
of the title ; A such are c-ases where the dispute is 
as to the application of the conditions of sale, the 
propriety or validity of the conditions themselves 
not being questioned. — Wood v. Macihj (1846), 
5 Hare, 158 ; 16 L. J. Ch. 21 ; 8 L. T. O. 8. 210 ; 
10 Jur. 1001 ; (57 E. R. 808. 

1350. Whether vendor bound to answer — Re- 
quisition as to dower.] — Upon a proper requisition 
as to dower, the purchaser has a right to know, 
if the vendor is in a condition to inform him thereof, 
the actual state of the title ; & is not bound to 
rest satisfied by being told that, if tlie liability to 
dower does exist, he may protect himself by means 
of a term of years. — Major v. Ward (1848), 12 
Jnr. 473 ; previous proceedings (1847), 5 Hare, 
598. 

Inquiry as to incumbrances .] — lie 

Solomon & Davey (1875), 10 Ch. D. 360, n. ; 40 
L. T. 41, n. ; sub nom. Solomon v. Davey, 48 
L, J. Oh. 327, n. 

Annotation : — Overd. Rg Ford& Hill (1879), 48 L. J. Ch. 327. 

1352 . .] — Re Ford & Hill, No. 1298, 

ante. 

1353 , .] — All that could be suggested 

by counsel in argument was an inquiry whether 
the mtges. were subject to any incumbrances. It 
s now settled that a vendor is not bound to answer 
such a general inquiry (Stirling, L.J.). — Tayi^or 
V . London & County Banking Co., London 
County Banking Co. v. Nixon, [1901] 2 Ch. 231 ; 
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Sect 5. — Proof and invcaUgaiion of iiile: f^ub-secia. 
iSiScl,A,iScB .'\ 

70 L. .T. Oh. 477 ; 84 L. T. 397 ; 49 W. Jl. 451, 

Vu A. 

Annotatiims ; — Refd. Walker v. Linom, fl907] 2 Ch. 101. 

Mentd. Jie Pldoock, Penny Pidoock (1907), 51 Sol. Jo. 

614; Jie Cozens, Green v. Brisley, [191 3 J 2 Oh. 478 ; 

lladcliffe v. Abbey lload & St. John’s Wood Permanent 
_Bld g. Soc. (1918), 87 L . J. C h. 557. 

Nr Inquiry as to payment of debts of testator — 

Vendor selling as executor.] — See Executors, Vol. 
XXIV., p. 585, Nos. 6187, 0188. 

1364. Time for compliance with requisitions — 
Reasonable time allowed.] — Wlien a requisition is 
made by a purchaser, the vendor must be allowed 
a reasonable time to comply with it. Thus, a 
requisition was made at tlie end of June, which 
involved the necessity of instituting a suit <te 
obtaining a decree. On Aug. 1, the vendors con- 
sented to comply with the requisition, & tliey 
obtained a decree in Micliaelmas term following ; 
but on Aug. 9 the purchaser gave notice to rescind 
the contract ; — Held : it was ineffectual. — 
Micholus V. Corbett (1805), 34 Beav. 376 ; 55 
E. R. 080 ; on appeal^ 3 Be O. J. Sm. 18, L. JJ. 

1355. Sufficiency of answer to requisition.] — 
Upon an open contract for the sale of a lease of a 
house the vendor, in answer to a requisition by tlie 
purchaser as to the performance of repairing 
covenants in the lease, jiroduced a receipt of rent 
down to a year previously, but could not produce 
the last receipt, the lessor having refused to receive 
his rent on the ground of alleged breaches of 
covenant. The lessor had commenced an action 
of ejectment on the same ground against the 
vendor, but the action had b(‘<‘n stayed on account 
of pltf. having failed to comply with an order for 
delivery of i)articulars of claim. The vendor 
deposed that to the best of his knowledge & belief 
the wliole of the covenants in the lease had been 
duly performed, proved the execution of various 
specif ic repairs, <fe the purchaser, though he had 
had an opportunity given him of inspecting the 
premises, ofTerecl no evidence to show that any- 
thing was wanting to the complete performance 
of tlie covenants :—I7eld : notwithstanding the 
failure t/O produce the receipt for rent, there was 
such prhnd facie evidence of the performance of 
the covenants as to constitute a sufficient answer 
to tlie requisition in that behalf. — Ringer to 
Thompson (1881), 51 L. J. Ch. 42 ; 45 L. T. 
580. 

1356. .] — Where leasehold land is registered 

under the Land Transfer Acts, after a mtge. by 
sub-demise for the term less one day has been 
created, &> not registered, the mtgee. selling under 
the statutory power of sale is not the vendor of 
registered land within Land Transfer Act, 1897 
(c. 65), s. 10 (2), (Sc the purchaser is not entitled to 
require him eitlier to be registered as proprietor 
of the land or of a charge giving a power of sale 


over the land, or to procure a transfer from the 
registered proprietor ti) the purchaser. 

Land held under a lease of ninety-nine years was 
sub-demised, by way of mtge., for the residue of 
the term less the last day. The mtge. contained 
no express power of sale, but a provision that on 
a sale by the mtgee. under the statutory power 
Ihe mtgor. should stand possessed of the last day 
in trust for the purchaser. Subsequently a pur- 
chaser from the mtgor. was registered under 
Land Transfer Act, 1897 (c, 65), as the first pro- 
prietor, with possessory title. The mtge., having 
been transferred, the transferee’s exor. contracted 
under the statutory power of sale to sell. To a 
requisition by the purchaser that the vendor must 
get himself put on the re^ster as the registered 
proprietor, the vendor replied that he would not, 
as lie was not selling a registered title : — Held : 
the requisition had been sufficiently answered. — 
Re Voss k> Saunders’ Contract, [1911] 1 Ch. 42 ; 
80 L. J. Ch. 33 ; 103 L. T. 493 ; 65 Sol. Jo. 12. 

Time for delivery — Under special stipulations in 
contract .] — See Part IV., Sect. 2, sub-sect. 7, A., 
a7dc. 


Sub-sect. 7. — Searches and Inquiries. 

A. In General, 

Duty of purchaser to investigate title.] — Sec 

Equity, Vol. XX., pp. 321, 322, Nos. 669-678. 

1357. Whether purchaser bound to search — 
Land register.] — (1) A purchaser of lands, in a 
register county, is not bound to search the register. 

(2) Search of tlie register up to a particular 
date, will not operate as notice of incumbrances 
registered at an eailier date. 

(3) Search of a register, admitted or proved 
generally, fixc's a party with notice of all the con- 
tents of the register. — Hodgson v. Bean (1825), 
2 Sim. (fe St. 221 ; 3 L. J. O. S. Ch. 95 ; 57 E. R. 
330. 

Annotations : — As to (1) Refd. Manks Wlilteley, [1912] 

1 Ch. 735. As to (3) Refd. Proctor v. Cooper (1855), 3 

Eq. Hep. 3(54. Generally y Mentd. Castellalii v. Blumontlial 

(1841), 12 Sim. 47 ; West v. Held (1843), 12 L. J. Ch. 245. 

1358. Register of judgments,] — An estate 

was mortgaged to A., &> afterwards to deft. : pltf. 
subsequently obtained a registered judgment 
against the mtgor. Beft. then purchased the 
equity of redemption, without searching for judg- 
ments. On a bill to charge the equity of redemp- 
tion with the judgment: — Held: it was not 
incumbent on a purchaser to search for judgments. 
—Lane v, Jackson (1855), 20 Beav. 635 ; 52 
E. R. 710. 

1359. Effect of search — Land register — How far 
party fixed with notice.] — Hodgson v. Dean, No. 
1357, ante, 

1360. Duty of purchaser to inquire — Property in 
occupation of tenant— Copyhold land — Custom of 


PART V. SECT. 6, SUB-SECT. 6. 

1365 i. Sufflciency of answer to re- 
quisition.] — Be Delany & Dekoan’s 
Contract, [1905] 1 I. H. 002. — IR. 

p. Conditions precedent to grant — 
Duty to inquire whether conditions have 
been performed.] — Tho purohaeor of 
land the title to which has been de- 
rived by tho vendor from a munloipal 
corpn. Is bound to inquire whether the 
conditions precedent to tho grant to 
the vendor have been performed. — 
CossiTT V. Cusack (1903), 40 N. S. R. 
440. — CAN. 

q. Requisition re/juiring vesting 
order to be registered.]— Re Furta>no & 
Bogan’s Contraci' (1893), 31 L. R. 
Ir. 191.— IR. 


r. Grant of administration insuf- 
ficiently 8tam])ed .] — Tyrrell v. Im- 
perial Tobacco Co., Ltd., 1192(5] 
I. R. 285. -IR, 


PART V. SECT. 5, SUB-SECT. 7.— A. 

1857 i. Whether purchaser boxtnd to 
search — lAind register.] — The purchaser 
must satisfy himself by tho usual 
searches os to entries in the general 
register & executions affecting the 
lands. — Re Taylor & Martyn (1907), 
9 O. W. R. 666 ; 14 O. L. R. 132.— 
CAN. 

1857 ii. .] — purchaser of 

land at a sale under proceedings upon 
a mtge. in default is not bound to 
search for Hons or mtges. against goods 


which imder tho law have become 
part of the realty sold. In the absence 
of express notice he has a right to 
assume that everything affixed to the 
realty passes with it. — Berlin In- 
terior Hardwood Co., Ltd. v. 
Colonial Xna^estmknt & Loan Co., 
[1918] 1 W. W. R. 378 ; 11 Sask. L. R. 
46.— CAN. 

1357iii. .] — A party obtain- 

ing a conveyance of land by deed, 
referring to a former deed of assign- 
ment, which had been roistered ; — 
Held : bound to consult tne registry 
to ascertain if his subsequent convey- 
ance is not barred by the trusts or 
provisions in the prior deed. — ^A yl- 
MOUR V. Aylmour (1849), 13 L. T. 
O. 8. 265.— IR. 
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manor.] — (1) Equity will not compel a purchaser 
to take an equitable lease instead of a legal one ; 
but where a person contracts for a lease, for a term 
certain, of copyhold premises, knowing the pro- 
perty to be of copyhold tenure, he is bound to 
inquire whether the custom of the manor warrants 
a lease for the term agreed to be granted ; & 
exercising acts of ownership without such inquiry, 
will prevent his waiving the contract, because the 
lease for the whole term cannot be grantcd. 

(2) Scmhle ; a purchaser of a property under 
lease is not bound to make any inqmries beyond 
the tenant in possession, though he sliould merely 
be an underlessee, & would not be affected by notice 
of the titles of intermediate lessees. — Hanbury v. 
Litchfield (1833), 2 My. & K. 620 ; 3 L. J. Ch. 
49 ; 39 E. R. 1084. 

Annotations : — Generally^ Refd. Jones v. Smith (1841), 1 

Hare, 43 ; Wilson v. Williams (1857), 3 Jur. N. S. 810. 

1361. To whom rents paid.] — II unt 

V. Luck, No. 1259, ante, 

1362. As to rentcharge — Duty to call for 

receipt.] — Where a purchaser buys land out of 
which a rentcharge is represented to issue, it is his 
dui y to call for & see the form of receipt given for the 
same ; & if it turn out not to be a rentcharge, 
but a tenent’s rent, the purchaser must take the 
consequences of his negligence. — A.-O. v, Stephens 
(1855), 1 K. & J. 724; 3 Eq. Rep. 1072; 24 
L. J. Ch. 094 ; 25 L. T. O. S. 316 ; 19 J. P. 042 ; 
1 Jur. N. S. 1039 ; 09 K, R. 051 ; suh nom. A.-G. 
V. JiYNE Stephens, 3 W. R. 049 ; on appeal, 
0 De G. M. & G. Ill, L. C. 

Annotations : — Mentd. Brown v. Wales (1872), L. R. 15 Eq. 

142 ; Searlo y. Cooko (181)0). 43 Ch. D. 519. 

1363. As to vendor’s title.] — Upon a sale 

of real property it. is for the purchaser to ascertain 
what the title of the vendor is, to satisfy himself 
that he lias a good title (Erle, O.J.). — Thackeray 
p. Wood (1805), 0 B. & H. 700 ; 6 New Rep. 305 ; 
34 J.. J. Q. B. 220 ; 13 W. R. 996 ; 122 E. R. 
1370, Ex. (^h. 

1364. As to unregistered Instruments.] — 

A purchaser or mtgee. is not bound to make any 
inquiries with a view to the discovery of 
registered instruments, though he may bo bound 
by actual knowledge of such instiniments. — L ee 
V. Glutton (1870), 40 L. J. Ch. 48 ; 35 L. T. 84 ; 
24 W. R. 942, C. A. 

1365. As to nature & origin of trust — 

Recital that owner seised as trustee.] — Jie Chafer 

Randaj^l’h Contract, No. 1320, ante, 

Sale by executor.] — See Executorp, Vol. 

XXIV., pp. 683-585, Nos. 0169-6188. 

1366. Sale of copyholds — Search of court rolls.] — 
An equitable mtge. may be created of copyholds, 
by the mere deposit of the copy of ct. roll. It is 
therefore not sufficient for the iirotection of a 
purchaser or mtgee. of copyholds, that he should 
search the ct. roUs for incumbrances ; he ought to 
require the vendor or mtgor. to produce an 
abstract of his title & the copy of his admission 
to the copyhold premises ; & if the latter docu- 
ment is not forthcoming, its non-production must 
be reasonably accounted for. 

Where the creditor of a publican in London took 
from the latter a legal mtge. of copyhold premises 
as a security for an antecedent debt, &, at the 
time of taking tffis security, knew that the publican 
was indebted to his brewers, & likewise was aware 
of the ordinary practice in London of publicans 
depositing their leases with their brewers by way 
of mtge. : — Held : the creditor had such notice of 


the transactions between his debtor & the brewers, 
as would have put a prudent man on further 
inquiry ; &, having omitted to make such further 
inquiry, the equitable security of the brewers had 
priority over his legal security. — Whitbread v, 
Jordan (1835), 1 Y. & C. Ex. 303 ; 4 L. J. Ex. Eq. 
38 ; 100 E. R. 123. 

Annotations: — Consd. Jones v. Smith (1813), 1 Pli. 244. 
Reid. He Mount Morgan (West) Gold Mine, Ex jj. West 
(1887), 50 L. T. 022. 

1367. Presumption as to examination of title 
deeds.] — A purchaser must bo presumed to liave 
examined every instrument forming a link, 
directly or by inference, in the title of the property 
he purchases ; but he cannot be presumed to have 
examined iristruinents not directly or pre- 
sumptively connected witli the title orily, because 
they may by possibility affect it. — West v, Reid 
(1843), 2 Hare, 219 ; 12 L. J. Ch. 245 ; 7 Jur. 147 ; 
67 E. R. 104. 

Annotation ‘i : — Refd. Lloyd’s Banking Co. v. Jonos (1885), 
29 Ch. D. 221. Mentd. Drysdalo v. I’iggrott (1850), 22 
Boav. 238 ; Sanndors v. Dnnrnan (1878), 7 (’h. D. 825; lie 
IjOfille, Leslie r. French (1883), 23 (’h. 1). 552 ; Faloxe v. 
Scottish Imperial Insurance Co. (1880), 31 Ch. D. 234. 

1368. Effect of bona fide Inquiries — Assignment 
of lease — Prior equitable charge.] — -Where an 
assignee of a lease, upon the occasion of the 
assignment, made bond fide inquiries for the deeds, 
& a reasonable excuse was given for their not 
being produced, he was lield to be entitled to the 
benefit of the assigniiiont, free from a previous 
equitable charge wliich had been made by tin* 
assignor by deposit of the deeds. — Espin v, 
l^MBBKTON (1859), 3 T)e G. & J. 547 ; 4 Brew. 
333; 28 L. J. C^h. 311 ; 32 L. T. O. S. 345; 5 
Jur. N. H. 157 ; 7 W. R. 221 ; 14 E. R. 1380, L. C. 

Annotations : — Folld. Brown v. Slcdmaii (1890), 44 W. R. 
458. Refd. Mnnnorh v. Mew (1 885). 29 Cli. D. 725. Mentd. 
Eastham v. Wilklnbori (1859), 33 L. T. C). S. 234 ; Austin 
V. Tawuey (1807), 15 W. 11. 403 ; Bradley n. Riehc^s (1878), 
9 (’h. 1). 189 : Cave v. Cavo (1880), 15 Ch. D. 039 ; Davis 
V. Hutchings (1907), 90 L. T. 293. 

1369. Inspection— Physical inspection of pro- 
perty not Included.] —The insi)oction referred to in 
(kmvoyancing Act-, 1882 (c. 39), s. 3 (1), (2), docs 
not extend to a pf*rsonal examination of the 
property. 

I do not accede to tlie suggestion that the 
inspections referred to in Conveyancing Act, 1882 
(c. 39), 8. 3 (1), (2), extend U) a pliysical examina- 
tion of the property bt'iug dealt with (Eve, J.). — 
Slack v, Hancock (1912), 107 L. T. 14. 

Sufficiency of inquiry.] See Equity, Vol. XX,, 
p. 322, Nos. 079, 080. 


B. J udfjmeidei and Orders, 


See Law of Property Act, 1925 (c. 20), s. 195 ; 
Land Charges Act, 1925 (c. 22), ss. 1, 0, 17. 

1370. Period of search — Five years.] — Pur- 
chasers, mtgecs., crc'ditors are bound to search 
the register only for live years, & judgments not 
re-registered witliin that period are void as against 
them. — Beavan v, Oxford (Earl) (1855), (i 
Be G. M. & G. 492 ; 20 L. T. O. H. 114 ; 1 Jur. 
N. S. 1121 ; 4 W. R. 1 12 ; 43 E. R. 1325, L. O. &; 


L. JJ. 

Annotations :—AvVTVd, & Apld. Shaw u. Nealo (1858), 0 
H. L. Cas. 581. Apld. Er KciiHirigton, Bacon v. Jord 
(1885), 29 Ch. D. 527. Refd. Simplon v. Mprley (185^, 
26 L. T. O. S. 135 ; Bonham v. Koane (1 861), 1 John. 8c H. 
685 ; Punchard v, Tomklnsjl882), 31 W. R. 28®: 
Loaveeley, [1891] 2 Ch. 1. Mentd. Neve v. Flood (1864 . 
10 Jur. N. S. 607 ; Pickering r. Ilfracombe 
L. R. 3 C. P. 235 ; Robinson v. Nesbitt (1868), L. R. 3 C. 1*. 
264. 


1364 i. Dvdy of 'purchaser to inquire — As to unregistered instruments .] — Hupsois’s Bay Co. r. Kearns &- RowLiNO (1890), 
4 B, C. K. 636.— CAN. 

t. — Property in occupation of tenant .] — Clements v. Conroy, [1911] 2 I. R. 500, .’ill. — IR. 
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Sect, 5.— Proof and itwesiigaiion of title: Syh-acci. 

7, /?., r. jb D , ; snb-sect, 8, ^ .1 

1371. .J—Under Judgments Act, 1839 

(c. 11), if A. has a judgment registered under 
Judgments Act, 1838 (c. 110), such registration 
win protect liim against all who become mtgees. 
or purchasers during the currency of the five 
years & such protection will continue as to them 
imder a re-registration even though he should have 
omitted to re-register within five years ; but as to 
persons becoming mtgees. or purchasers between 
the period when liis first registration ceased & 
when his re-registration began he will not be 
protected but they will have priority over him. — 
Shaw v. Neai^e (1858), 0 11. L. (As. 581 ; 27 
L. J. Ch. 444 ; 33 L. T. O. S. 190 ; 4 Jur. N. S. 
095 ; 6 W. R. 635 ; 10 E. R. 1422, H. L. ; revsg. 
(1855), 20 Beav. 157. 

Annoiatiors : — Re!d. Beavan r. Oxford (1855), 6 Be Q. M. & 

G. 492; Hopkinson r. Holt (1861), 9 H. L. Cas. 514; 

Menzics V. Lightfoot (1871), L. R. 11 Kq. 459. Mentd. 

Turner r. Letts (1855), 20 Beav. 185 ; North r. Stewart 

(1890), 15 App. Ca*^. 452 ; Briscoe v. Brii^coe, [1892] .S Ch. 

543; lie Kniffht, Knipht r. Gardner, [1892] 2 Ch. 368; 

Mejmerditchian r. Lighthoiind, [1917] 2 K. B. 298. 

1372. .] — A search for five years in the 

Common Pleas Registry is sufficient in every 
case, although it may Jiave to be made in the names 
of several successive vemdors. — Benham t?. Keane 
(1801), 1 John. A IT. 085; 31 L. J. Ch. 129; 5 
L. T. 205 ; 7 Jur. N. 8. 1090 ; 9 W. R. 765 ; 70 
E. R. 919 ; on appeal, 3 De G. F. & J. 318, L. JJ. 
Amwiaiims • — Mentd. Ne\e v. Flood (1864), 33 Beav. 666 ; 

Rolland r. Halt (1871), 6 Ch. App. 678 ; lie Wj at t, White 

r. Ellis, I1892J 1 C h. 188 ; TajJor r. London & County 

Bankinj? Co., Loudon A County Banking Co. v. Nixon, 

[1901] 2 Ch. 231. 

Registration.] — See, generally, Execution, Vol. 
XXI., pp. 567-571, Nos. 1423-1452. 

Effect of judgments & orders on land.] AVc 
Judgments, Vol. XXX., ])p. 157-160, Xos. 285- 
309. 

C, Lia pendens. 

1373. Foundation of doctrine.] — The doctrine 
as to the effect of Us pendens on the title of an 
alienee is not founded on any principles of cts. of 
equity with regard to notice, but on the ground that 
it is necessary to the administration of justice that 
the decision of the ct. in a suit should be binding, 
not only on the litigant paiiies, but on those who 
derive title from them pendente Ute, whether with 
notice of the suit or not. 

A person who, without notice of a suit, purchases 
from one of defts. property which is the subject of 
it, is not in consequence of the pendency of the 
suit affected by an equitable title of another deft., 
which appears on the face of the proceedings, but 
of which he has no notice & to which it is not 
necessary for any of the purjioscs of the suit to give 
effect. 

F. the heir at law of E. filed a bill against J. & 
S. to impeach two agi'eements, one of which was 
for the sale of a life-estate by J. to E., A by the 
other of which E. had agreed to sell to 8. the emtire 
fee-simple, which accordingly was conveyed fo 8. 
by J. A E. After the institution of the suit 8. 
mortgaged to B. A G. The bill was dismissed as 
to the first agreement, but the second was set 


aside A a decree made for a reconveyance by S. 
to F. on the terms of F. making certain payments 
to 8. It was afterwards decided in another suit 
on the state of facts which appeared in the first 
suit, that J. was entitled to a lien on the estate as 
against F. A 8. for moneys payable under the 
first agreement : — Held : B. A G. not liaving when 
they took their mtge. any notice of the first suit, 
or of the circumstances on which J. B.’s claim was 
founded, were not affected on the ground of the 
pendency of the first suit by the claim of J. ; 
though, owing to the pendency of that suit, they 
were entitled as against F. to no more than 8. was 
entitled to. 

The doctrine of lie pendens is not, as I conceive, 
founded upon any of the peculiar tenets of a ct. of 
equity as to implied or constructive notice. It is, 
as I think, a doctrine common to the cts. both of 
law A of equity, A rests, as I apprehend, upon this 
foundation, that it would plainly be impossible that 
any action or suit could be brought to a successful 
termination, if alienations pendente Ute were 
permitted ti> prevail (Turner, L.J.). — Beltajvty 
V. 8ABINE (1857), 1 De G. A J. 566 ; 26 L. J. Ch. 
797 ; 30 L. T. O. 8. 68 ; 3 Jur. N. S. 943 ; 44 E. R. 
842, L. C. A L. JJ. 

A nvototions : — Consd. Wigram r. Buckley, [1894] 3 Ch. 483. 

Refd. Tyler v. ThomaH (1858), 25 Bea\. 47 ; I’lnut v. 

Peannan (1872), 41 L. .1. Q. B. 169 ; Priee v. Piice (1887), 

35 Ch. B. 297 ; Huntly r. Ga^^kell, [19051 2 Ch. 656 : 

Faiyaz Husain Khan v. Munshi I’rag Naiain (1907), 23 

T. L R. 405. Mentd. Jjoraine v. Loraine & Murphy, [1912] 

I\ 222 ; Jagger v. Jagger, [1926] P. 93. 

1374. What is lls pendens — Decree not carried 
into effect.] — After a decree has been pronounced 
for an account, A a reference made U) see what 
proportion of an incumbrance two estates shall 
respectively bear, A the master has mode his 
report, which has been confirmed, A nothing 
remains but to carry the decree into effect, such a 
state of things is not to be considered as Us pendens ; 
A a purchaser not bound to notice it as such. — 
Kinsman v. Kinsman (1831), 1 Russ. AM. 617 ; 
9‘L. J. O. S. Ch. 276 ; 39 E. R. 286, L. C. 

1375. Creditor’s action for administration.] 

— Where debts are charged upon testator’s real 
estate by his will or as judgment debts under the 
old law an action by a creditor for the administra- 
tion of the real A personal estate is a Us pendens 
which, when registered, gives pltf. priority over a 
purchaser or mtgee. from any deft, entitled to real 
estate under the will except where deft, is in such 
a position that the purchaser or mtgee. has a right 
to suppose he is selling or mortgaging for the pur- 
pose of paying testator’s debts. — Prk^e v. Price 
(1887), 35 Ch. D. 297 ; 56 L. J. Ch. 530 ; 56 L. T. 
842 ; 35 W. R. 386 ; 3 T. L. R. 453. 

Annotaiionn : — Reid. Wigrarn v. Buckley, [1891] 3 Ch. 483. 

Mentd. Edgar r. Plomley, [1900] A. C. 4.il. 

1376. Application of doctrine — To purchase from 
defendant — Purchaser not affected by equitable 
title of co-defendant.]— Bellamy v. 8 abine, No. 
1373, ante. 

1377. Effect of registration — No charge or lien 
created.] — Bull v. Hutchens, No. 1037, ante. 

1378. Memorandum of registration — What par- 
ticulars entered.] — Judgments Act, 1839 (c. 11), 
s. 7, requires tliat the memorandum for registration 
of a lis pendens sliall contain, amongst other 


PART V. SECT. 6, SUB-SECT. 7.~-C 
1377 i. Effect of registration — N 
charge or lien created .] — The rogistra 
tion of a certificate of lis pendens 1 
not an incumbrance within R. S. C. 
c. 119, 8. 15. It did not create any lie] 
or charge upon the lands against whicl 
R was registered. — Molsons Bank r 
Eager (1905), 6 O. w. R. 93 , 180 ; i( 
O, L. R. 452.— CAN. 


a. Vacation of registration — Mode 
of discharging .] — Graham v. Ohvijvikrs 
(1866), 2 Ch. Ch. 53.— CAN. 

b. Right of purchaser to object — 
TAs pendens registered at time of com- 
mencement of vendor's action — Vendor 
reselling to purchaser .] — A purchaser of 
land cannot object because his vendor's 
title had, at the commencement of the 
vendor’s action against him hut since 


removed, a lis pendens registered 
against it, where the vendors had got 
the land from the purchaser & agreed 
to sell him what they got from him. — 
English A Enolimii r. Nkstman 
(Sask.), [1923] 1 W. W. R. 801.— CAN. 

0. What is Us pendens— Whether 
cloud upon title.]— A ^is pendens 
registered against real estate is a clotul 
upon the title A as such a r^nrehaser 
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things, “ the name ... & the title, trade or pro- 
fession ’’ of the person whoso estate is intended to 
be affected thereby, &; that these particulars shall 
be entered in a book “ in alphabetical order by the 
name ” of the person whose estate is intended to bo 
affected : — Held : { 1 ) the entry in the memorandum 
of the surname with the initials of the Christian 
names of the person whose estate was to be 
affected was a sufficient compliance with the sect., 
although it was desirable to enter the full Christian 
names if they were known to appet. at the time of 
the re^stration ; (2) the words “ title, trade or 
profession must be read with the qualification 
“ if any,*’ & therefore, where the person whose 
estate was to be affected had no title or occupation, 
it was not necessary to enter that fact in the 
memorandum. — Dunn v. Chapman, [1920] 2 Ch. 
474 ; 89 L. J. Ch. 385 ; 123 L. T. 415 ; 64 Sol. Jo. 
602. 

1379. Vacation of registration — Jurisdiction of 
court to order.] — Stuousbeug v. M‘ Gregor (1890), 
6 T. L. R. 145 ; 84 Sol. Jo. 180, C. A. 

AriTwtation : — Reid. Baxter v. Middleton, [1898] 1 Ch. 313. 

1380. .] — A specific performance 

action, which had been registered by pltf. as a 
lis pendens, was at tlie trial dismissed with costs. 
Upon the application of deft, the ct. included in 
the judgment an order, under Lis Pendens Act, 
1867 (c. 47), s. 2, vacating tlie registration unless 
jiltf. set down an appeal from the judgment within 
a fortnight. — Baxtjor v. Middleton, [J898] 1 (3i. 
313 ; 67 L. J. Ch. 200 ; suh 7wm. Baxter v, 

Middleton, He Middleton 6c Baxter, 4(> W. R. 
350 ; nffd., 42 Sol. Jo. 508. C, A. 

AnnoicUion : — Distd. Jlcllly r. Kicliardson (1899), 43 Sol. Jo. 

457. . 

1381. .] — Reilly v. Richardson 

(1899), 43 Sol. Jo. 457. 

AnnMation : — Consd. King & Wilkins v. Burber (1902), 47 

8ol. Jo. 110. 

H. Effect of Omission to Inquire. 

See, generally, Eouity, Vol. XX., pp. 321-328, 
Xos. 669-729. 

1382. Purchaser hound by incumbrance.] — 

Notice of a judgment against a vendor is sufficient 
notice to jiut a purchaser upon making further 
inquiry ; & if he neglect it, 6c it afterwards 

appear that! instead of a judgment tJie party has 
a specific incumbrance on the property, ho will be 
bound by it. — Taylor v. Baker (1818), Dan. 71 ; 
5 Price, 306; 146 E. R. 616. 

Annolations : — Refd. Jones v. Smith (1841), 1 Ifaro, 43; 

Gibson v. lugo (1847), 6 Hare, 112 ; Steadman v. Foolo 

(1847), 16 L. .T. Ch. 348 ; Penny v. Watts (1849), 1 

H. & Tvv. 266 ; Wilson v. Hart (1865), 2 Hem. & M. 551. 

1383. Priority of equitable mortgagee.] — - 

A purchaser who omitted to make proper inquiry 
as to the absence of a counterpart of an underlease 
of a portion of the property he was about to pur- 
chase held to be postponed in priority to an equit- 
able mtgee. of such counterpart. — Franklin v, 
Howes (1871), 24 L. T. 348 ; 19 W. R. 581. 

1384. ^ — ,] — A purchaser who has, before 

completion of his purchase, received notice of an 
outstanding equitable interest must, in order to 
get a good title from his vendor, take care to see 
that that interest is got in or destroyed. If he 
chooses to complete in reliance upon the assurance 


of the vendor, or of the vendor’s solr., that the 
interest has been got in or destroyed, he does so 
at his own risk if it turns out that the interest is 
still outstanding, & the conveyance to him of tlie 
legal estate accompanied by the delivery, unknown 
to the owner of the equitable interest, of the title 
deeds, affords him no protection against the prior 
equitable interest. 

Prior to the completion of a purchase of lease- 
holds the purchaser’s solrs. discovered the existence 
of an equitable mige. not disclosed by the abstract, 
&> required it to be discharged. On completion of 
the purchase the vendor’s solr., who was also the 
solr. of the equitable mtgee., produced the memo- 
randum creating tlie equitable mtge. with what 
purported to be a receipt, signed by the mtgee., 
for all moneys due on the security ; an assignment 
of the property by the vendor to the purchaser, 
passing the legal estate, was then executed, & the 
equitable mtge., the receipt, & all the other title 
deeds, were handed to the purchaser. The receipt 
turned out to be a forgery, & on an action being 
brought by the equitable mtgee. against the 
purcliaser to establish the priority of his charge : — 
Held : as the deft, had purchased with notice of an 
incumbrance which, as a fact, was still subsisting, 
the legal estate & possession of the title deeds 
afforded no protection, & pltf.’s equitable mtge. 
had jiriority &> was still enforceable against deft. — 
Jared v. Clements, [1908] 1 Ch. 428 ; 72 L. J. Cli. 
291 ; 88 L. T. 97 ; 51 W. R. 401 ; 19 T. L. R. 219 ; 
47 Sol. Jo. 435, C. A. 

Ann/itniiom : — Consd. Hoopor v. Bromet (1903), 89 L. T. 37. 

Refd. J^'rham r. Kempsti^r, [1907] 1 C9i. 373. 


Sub-sect. 8. —Proof of Title. 

A. In General. 

See Law of Property Act, 1925 (c. 20), ss. 45, 58. 

1385. Duty of vendor to verify abstract — Unless 
relieved by express stipulations.]— A vendor will 
only be relieved from the liability of verifying the 
abstract of title by proper evidence, by stipulations 
expre.ssed in })lain, clear, & unambiguous language. 
— Osborne v. Harvey (1842), 12 L. J. Ch. 66 ; 7 
Jur. 229. 

AmioUiiions : — Refd. Gabrk'l r. Smith (18.51), 16 Q. B. 847 ; 

He Gloac: & Miller’s Contract (1883), 23 Cli. D. 320. 

1386. .] — Parr v. Lovegrove, No. 1 163, 

ante. 

1387. What is sufficient verification of abstract — 
Production of copy of deed with covenant to pro- 
duce original.] — To verify the abstract, a vendor 
produced an attested copy of a deed of settlement, 
dated 1752, together with a covenant of a third 
party to produce the original : — Held : this was 
not a sufficient verification of the abstract of the 
title. — Turner v. Ra\vltnson (1835), 4 L. J. Ch. 
109. 

1388. What facts presumed against purchaser — 
Duty of court.] — Emery v. Grocook, No. 1179, ajiie. 

1389 . Intervening assignment — Where 

proof of long possession.] — Pltf. producing an 
original lease of a long term, «fc proving posses.sion 
for seventy years, the mesne assignments shall 
be presumed. — Earl d. Goodwin v, Baxter 
(1778), 2 Wm. Bl. 1228 ; 96 H R. 728. 


is entitled to have It removed from the 
foglsto. — Townknd V. Graham (1899), 
6 B. C. R. 539.—CAN. 

; — Order appointing receiver 
on judgmtni creditor* a pefi^ton. }— The 
order, appointing a reeeiver on a judg- 
ment creditor’s petition is not a lia 
pe^ena, so as to affect a purchaser 
with notice of the Judgment. — TB in- 


NisoN V. Sweeny (1844), 7 I. Eq. R. 
511 ; 1 Jo. & Lat. 710.— IR, 

PART V. SECT. 6, SUB-SECT. 8.— A. 

13861. J>uty of vendor to verify ab- 
stract .] — A vendor does not show a good 
title by furnishing an abstract showing 
on the lace of it a good title ; he must 
verify such abstract. — Granger v. 


Latham (1868), 14 Gr. 209. — CAN. 

e. Possession under agreement to 
purchase — Adverse grant from Crown .] — 
Whore a party entered into possession 
of land under agreement to purchase 
from one representing himself as 
owner under an allotment of ancient 
date : — Held : his tlGe was good as 
against a grantee holding under grant 
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Sect. 5 . — Proof and investigation of title: Svih-sect. 

1390. Reconveyance.] — lloconveyancos of 

the legal estate presumed under obscure circum- 
stances. after a great lapse of time ; though the 
possession not originally adverse, but under a 
trust. — Hillary v. Wali^er (1806), 12 Ves. 230; 
33 E. K. 92, L. C. 

Annnfaiions : — Mentd. R. v, Upton Gray (1830), 10 B. & C. 

807 ; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 

1391. .] — A reconveyance of a mtge. 

made in 1715 but not afterwards mentioned in 
the title deeds ought to be presumed where no 
demand of either principal or interest has been 
made for several years h the mtgee. deeds have 
been long in the possession of the owner Sc his 
ancestor. — Cooke v. Soltau (1824), 2 Sim. & 
St. 151 ; 2 L. J. O. S. Ch. 30 ; 57 E. B, 304. 

1392. Surrender of lease.] — Emery v. 

GnocorK, No. 1179, ante. 

1393. That ancestor took as purchaser — 

Vendor making title as heir.] — A vendor making 
title as heir is not bound to produce affirmative 
evidence in his possession that the ancestor from 
whom he traces descent took as purchaser, but 
may rely on the statutory presumption until 
some proof to the contrary is adduced. But he 
is bound to disclose any matters within his know- 
ledge tending to rebut the presumption that his 
ancestor took bv purchase. — Dorling v. Claydon 
(1863), 1 Hem. & M. 402 ; 71 E. B. 175. 

1394. Vendor claiming through will — Purchaser 
not entitled to proof of will — Against heir-at-law.]— 
Bellamy v. Liversidge (1786), Sugden’s Vendors 
& Purchasers, 1 1th ed. p. 439. 

Annotation : — ^Refd. Boyse v. Rossborough (1851), 23 L. J. Ch. 

305. 

1395. Vendor claiming by purchase from son — 
Purchaser entitled to evidence of fairness of trans- 
action.] — The father, vendor, claimed the estate 
by purchase from his son ; the purchaser is 
entitled to evidence of the fairness of the trans- 
action. — Boswell v. Mendham (1822), 6 Madd. 
373 ; 56 E. K. 1134. 

1396. Vendor claiming as heir — ElTect of Judg- 
ment against purchaser as tenant.] — (1) If B. 

claiming as co-heir with C. establish his right by 
a verdict against T., the actual tenant under C., 
Sc afterwards contracts to sell his moiety to T. 
the verdict is not conclusive as to the title upon 
T. as purchaser, but T. may still insist on an 
objection, which says, that neither B. nor C. is 
proved to bo entitled to the premises as heir. 

(2) A vendor is bound ^ use all reasonable 
dffigence to make a good title ; nor will the ct., 
without the consent of the purchaser, excuse the 
vendor from making a good title, on the terms of 
discharging the purchaser from his contract. — 


Hawkins v. Shewen (1823), 1 L. J. O. S. Ch. 
148. 

1397. Vendor claiming through descent recited 
in deeds — Must produce extrinsic evidence of recitals 
or possession.] — ^A conveyance to a purchaser in 
1793, from persons residing in Bermuda, of lands 
then in their possession, & to which, subject to 
an outstanding but satisfied mtge. term, they 
claimed title under an entail created in 1732, 
through a descent recited in the deeds, a subse- 
quent assignment of the mtge. term from the 
mtgee. to the purchaser, & uninterrupted enjoy- 
ment under his conveyance, will not enable him 
to make a good title ; if unsupported by extrinsic 
evidence of the pedigree recited in the deeds, or 
of possession, prior to 1793, conformable to that 
pedigree. — Fort v. Clarke (1826), 1 Buss. 601 ; 
38 E. B. 231. 

1398. Title depending on surrender of lease — 
Necessity for proof of vendor's title to lease sur- 
rendered.] — On the sale of leaseholds for lives, 
held under a lease granted in 1815, by an eleemo- 
synary corpn., it appeared that the lease stated 
that it was granted in consideration of the sur- 
render of a former lease granted to two persons 
in 1769, & which was also stated to be then legally 
vested in the grantee of the lease of 1815 : — Held : 
the vendors were not only bound to produce the 
lease of 1769, but also to show that that lease, at 
the time of the surrender, absolutely belonged 
to the grantee of the lease of 1815. — Uodgkinson 
V. Cooper (1846), 9 Beav. 304 ; 15 L. J. Ch. 160 ; 
6 L. T. O. 8. 451 ; 10 Jur. 39 ; 50 E. B. 301. 

1399. Vendor claiming through co-helresses — 
Presumption of death of child unmarried.] — 
Hemming v. Spiers (1847), 15 Sim. 550 ; 9 L. T. 
O. S. 194 ; 11 Jur. 294 ; 00 'E. B. 732. 

1400. Title depending on particular fact — Fact 
must be proved.] — Mullings v. Trinder, No. 
1191, ante. 

1401. Quality of evidence required — Whether 
such as would be admissible In ejectment action.] — 

I do not entirely assent to the proposition that a 
vendor is in every case boimd to supply evidence 
wliich would be admissible in an action for eject- 
ment (Parker, J.). — Halkett v. Dudley (Earl), 
[1907] 1 Ch. 590 ; 76 L. J. Ch. 330 ; 96 L. T. 
539 ; 51 Sol. Jo. 290. 

Annotations ^: — Reid. Bomers r. Flemlngr, 11925) 1 Ch. 264. 

Mentd. Banfleld r. Picard (1911), 66 Sol. Jo. 649 ; Procter 

V. PuKh, [1921] 2 Ch. 256. 

On sale of copyholds.] — See Copyholds, Vol. 
XIII., pp. Ill, 112, Nos. 1414-1424. 

B, Proof of Particular Matters. 

See, generally. Evidence, Vol. XXII., pp. 19 et aeq. 

1402. Acknowledgment of married woman — 
Necessity for proof of certificate filed.] — Where a 


from the Crown, dated four years after 
his entry, & setting: out fact of allot- 
ment having been made to Individual 
of same name as the person from whom 
deft, purchased. — Miller v. Lanty 
(1840), 1 N. S. R. (1 Thom.) 161.— CAN. 

t. PoBsession — By descent.] — 
Possession by descent is possession 
under colour of title. — Smyth v. 
McDonald (1863), 5 N. S. R. (1 Old.) 
274.— CAN. 

f . .1 — Robertson v. Daley 

86), 11 O. R. 352.— CAN. 

h. Jtegistered title — One deed un- 
registered.] — Kitchen v. Mubkay 
(1865), 16 C. P. 69.— CAN. 

k. Warrant or licence for scUe .] — 
Where It is nooessary to prove title 
under a deed given upon a sale of land 
for taxes, the production of the warrant 
directing the sale. Issued by the 


treasiuer to the sheriff. Is sufflclent 
evidence of the taxes having been in 
arroar for the periods therein men- 
tioned. — C lark v. Buchanan (1878), 
25 Gr. 559.— CAN. 

^ I. .] — An admlidstrator’s deed 

duly proved & registered under 3 
Viet. c. 61, 8. 56, reciting all the facts 
r^ulred bv the statute, Sc having the 
affidavit of the administrator Indorsed 
thereon that the premises mentioned 
in the deed had been duly advertised & 
sold according to law, is not sufficient 
proof of title In one claiming thereunder 
without proof of the licence to sell. — 
Johnson v. Calnan (1907), 3 E. L. R. 
66 ; 38 N. B. R. 52.— CAN. 

m. Vesting order — Reasone for 
making m/ust he $hown.\~A. vesting 
order made In a chancery suit, vesting 
all the estate of O., Including the land 
In question In pltf., was sufficient proof 


of pltf. *8 title without showing why it 
was made. — G ordon v. McPhail 
(1872), 32 U. C. R. 480.— CAN. 

n. Instrument void on its face — 
Clcmd on title.] — The rule is, that instru- 
ments void upon the face of them will 
not be ordered to be removed as form- 
ing a cloud upon the title. — Hurd v, 
Billinton (1857), 6 Gr. 145. — CAN. 

o. Necessity to show lives in exist- 
ence — At time of contract.] — Under a 
contract to make out a good title to a 
lease for lives renewable for ever, the 
vendor must show who ore the lives 
in existence at the time of the contract. 
— Anderson v. Higgins (1884), 1 
Jo. & Lat. 718.— IR. 


PART V. SECT. 6, SUB-SECT. 8.— B. 

p. Sufficiency of proof of tide — 
Verbal declarations.] — The verbal 
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deed acknowledged by a married woman, under 
Fines & Recoveries Act, 1833 (c. 74), forms an 
essential part of a title, a good title is not made 
out to a purchaser by the mere production of the 
deed, with an indorsement thereon of an acknow- 
ledgment befoi ‘0 a judge ; proof must also be 
given of a certificate of such acknowledgment 
filed of record in the Common Pleas, pursuant to 
Fines & Recoveries Act, 1833 (c. 74), s. 85. — 
Jolly v. Handcock (1852), 7 Exch. 820 ; 22 
R. J. Ex. 38; 19 L. T. O. S. 170; 10 Jur. 
550; 155E. R. 1182. 

Annotations : — ^Reld. Banrks v. Ollcrton (1854), 10 Exch. 

108 ; He A Married Woman (1807), 30 L. J. U. P. 233. 

1403. — ^ Effect of omission to file.] — 

B., a married woman, joined in selling land in 
1844. The necessary certificate of acknow- 
ledgment & affidavit of verification were signed 
& sworn, but not filed, as required by Fines & 
Recoveries Act, 1833 (c. 74), rules thereunder. 
A successor of the purchaser having resold in 
1875, the defect in title was discovered, & the 
intending purchaser declined to complete unless 
it should be remedied. B. had died in 1857 : — 
Held : the certificate & affidavit might be filed 
nunc pro tunc, — lie Blaik, Ex p. Waring (1875), 
32 L. T. 731. 

SeCf now. Law of Property Act, 1925 (c. 20), 
s. 107. 

Admittance to copyholds.] — See Copyholds, 
Vol. XIII., p. 139, Nos. 1755-1759. 

1404. Agreement for lease — Draft signed by 
lessee not sufficient — Though coupled with posses- 
sion.] — A vendor stipulated that he would show 
title under an agreement for a lease. It appeared 
that there was no agre(‘ment si^mod by the lessor 
& lessee, but a draft or j)aper, signed only by the 
lessee, &; which document came out of the lessee’s 
possession, was produced, lie, the lessee & 
vendor, alleged tliat he liad takc*n possession 
under this alleged agreement : — Held : this was 
not sufficient. The purchaser could not be com- 
pelled to take an equitable title under the alleged 
agreement, coupled with possession, but was 
entitled to strict evidence that such an agreement 
had been entered into. — Houghton ik Bankart 
(1861), 5 L. T. 307. 

1406. Default by mortgagor — Declaration of 


mortgagee alone not sufficient.] — TTobson v. Bell, 
Glynn v. Bell, No. 067, ante. 

Entries in manor court rolls.] — See Copyholds, 
Vol. XIII., pp. 39, 40, Nos. 448-466. 

Marriage.] — See Husband & Wife, Vol. XXVll ., 
pp. 71-73, Nos. 559-579 ; Evidence, Vol. XXIl., 
pp. 337, 3.38, Nos. .3379-3388. 

1406. Payment of succession duty — Sufficiency of 
certificate from Inland Revenue.] — Where trustees 
for sale under a will, who had entered into a con- 
tract with a purchaser, & paid legacy duty on tlie 
amount of the purchase-money, afterwards vested 
the estate in the person to whom, subject to the 
trust, the land was devised, whereby he became 
the proper party to convey, sertilde : succession 
duty, <& not legacy duty, ought to have been paid : 
— Held : a certificate from the Inland Revenue 
Office that the duty was paid, discharged the 
land, & the purchaser could require no further 
evidence on the subject. — Howe (Earl) r. Lich- 
field (E/irl) (1867), 2 Ch. Aijp. 155; 36 L. .1. 
Oh. 313 ; 16 L. T. 436 ; 15 W. R. 323, L. C. 

Power of attorney.] — See Agency, Vol. I., pp. 
385, 386, Nos. 897-900. 

Redemption of land tax.] — See Land Tax, Vol. 
XXX., pp. 309, 310, Nos. 97-101. 

Registers.] — See Evidence, Vol. XXTl., pp. 
334-347, Nos. 3320-3513. 

Surrender of copyholds.] — See ('opyhold^, ^"ol. 
XIII., pp. 132, 133, Nos. 1652-1659. 

Testamentary instrument.] — See Wills. 


C. Recitals as Evidence. 

See Law of Property Act, 1925 (c. 20), s. 15 (6). 

1407. Whether evidence of seisin — Recital in 
deed more than sixty years old.] — Parr v, Lovi - 
GROVE, No. 1163, ante. 

1408. Recital in deed more than twenty 

years old.] — (1) A contract for sale of a house 
provided that the purchaser should be entitled 
to immediate posst\ssion upon depositing the 
purchase-money, but the purchaser was not to 
be considered as accepting the vendor’s title : — 
Held : this clause had the same operation as 
Lands Clauses Act, 1845 (c. 18), s. 85, & the pur- 
chaser was entitled upon depositing the purchase- 
money, not only to take possession, but to pull 


declaration of the grantoe of land that 
ho has sold it to a person under whom 
deft, claims, is not sufficient to show 
title out of the grantee. — D ok d. 
Thompson v. Todd (18511, 7 N. B. B. 
(2 AU.) 261.— CAN. 


Q. .] — Where pltf. proved 

that ho had leased to B., & that after 
ho had left deft, went in ; that deft, 
offered to purohase at the valuation 
of a person named, & after the com- 
mencement of this action offered $800 
for the place : — Held : suffleiont evi- 
dence to go to the Jury, without fiuther 
proof of pltf.’s title. — P enlington v. 
Brownlee (1868), 28 U. C. R. 189.— 
CAN. 


r. Lessor* 8 title.] — Where deft., in 
his notice of title, claimed as purchaser 
through M., & pltf., in proving his title, 
put in a lease from M. to himself : — 
Held : It was unnecessary for pltf. to 
show M.’b title. — Brandon v. Craw- 
THORNK (1860). 19 U. C. R. 368.— CAN. 

t. Deed from company.] — Under 27 
& 28 Vlot. c. 100, a deed from the 
CO., dated Feb. 17. 1835. in the form 
given by the Imperial Act, 9 Geo. 4, 
51, & under the seal of the attorneys 
of the CO., was held proved by its mere 
produ^on, & sufficient to pass the 
fw.~-FELL V. South (1864), 24 U. O. R. 
196. — CAN. 

a. Execution of deed 9 .]~On the 
Investigation of title between vendor 


& vendee, under tbo ordinary juris- 
diction of tbo ct.. It Is not usually 
nooessary to prove the execution of 
deeds produced. — BitADY v. Walls 
(1871) 17 Gr. 699.— CAN. 

b. Proof of filing of hill of sjjecific 
pcrfortnanct.] — In ejectment * —Held : 
it was no admission of the title of the 
party through whom deft, claimed, that 
the party thro\igh whom pltf. derived 
title had, long after his title by 

f iossesslon had matured, filed a bill 
n chancery against the fjrmcr for 
specific performance of an agretnnent 
for sole of the land In question to him. — 
Mulholland V. Conklin (1872), 22 
C. P. 372.— CAN. 

c. Proof that taxes were diie.] — 
Whore in order to sustain a party’s 
case it is necessary to prove title 
under a sheriff’s deed for taxes, he must 
show that an actual sale did take place, 
& that at the time of the sale under 
which ho claims there were some taxes 
due, notwithstanding the time limited 
by 32 Viet. o. 36, s. 155, for questioning 
the deed has elapsed. — Pboudfoot v. 
Austin (1874), 21 Gr. 566. — CAN. 

d. Certificate of municipal treasurer,] 
— Re Morton & York County (1884), 
7 O. R. 69.— CAN. 

e. Proof of creation of corporation .] — 
Where title is set up under a deed from 
a foreign corpn., there must be proof 


of the creation of the corpn. in the 
conn tty in wlilch it professes to have 
been mcorporalod. — Young v. Milne 
(1837), 28 N. B. R. 180.— CAN. 

f. Nature of proof required.] — It 
appeared that the vendor, although 
by the contract he had limited himself 
to cortaiii proofs, had elected to make 
out a title perfect both as to abstract 
& verification, in order that he might 
compel the purchaser to accept it : — 
Held: the piuchascr was entitled to 
have the title made out as birictly & 
completely as If the vendor had not 
in any way guarded himself by the 
terms of the contract. — McIntosh v. 
Rogers (1888), 12 P. R. 389.— CAN. 

g. Probate of urill .] — It is not 
necessary in order to establish the title 
of a devisee of land that the will con- 
taining the devise shall be admitted to 
pro hate by a surrogate ct. — Re Holl- 
WEY be Adams, [1926] 2 D. L. R. 900 ; 
68 D. L. R. 507.— CAN. 

h. Poor rate.] — In all cases pur- 
chasers arc entitled to have proof that 
the poor rate Is paid cip. — Anon. (1860), 
15 L. T. O. S. 27.— IR. 


PART V. SECT. 6, SUB-SECT. 8.— C. 

k. Whether evidence of facts re- 
died — Recital in deeds more than twent g 
years old.] — Gunn v. Turner (1907), 8 
O. W. R. 796 ; 13 O. L. R. 158.— CAN. 
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Sale of Land. 


Sect, 5 . — Proof arid investigation of title: Suh-sect. 

8, r. ; siih-sect. 9, A B, (<?)♦] 

down the house, that being the object for wliich 
the purchase was effected. 

(2) Under Vendor & Purchaser Act, 1874 (c. 78), 
s. 2, a recital in a conveyance more than twenty 
years old, that the vendor was seised in fee simple, 
is sufficient evidence of that fact, &> no prior 
abstract of title can bo demanded except so far 
as the recital shall be proved to be inaccurate; 

in such cases a forty years’ title is not required. 
— Bolton v. London School Board (1878), 7 
Ch. D. 706 ; 47 L. .T. Oh. 461 ; 38 I.. T. 277 ; 42 
J. P. 647 ; 26 W. K. 549. 

AvnolalioTis : — As to (2) Dbtd. & Distd. Re Wallis &■ Grout's 

Contract, [1906] 2 Ch. 206. Generally, Mentd. Wimbledon 

L. B. r. Croydon 11. S. A. (Ib86), 55 L. T. 106 ; Boyce v. 

Gill (1891), 64 L. T. 824. 

1409. .] — Be Wallis & Grout’s Con- 

tract, Ko. 1318, ayiie. 

1410. Whether evidence of facts recited — Re- 
citals in deeds less than twenty years old.] — Wliere 
the vendor of land in India is bound by his contract 
to deduce “ a marketable title free from all reason- 
able doubts,” & where there is no evidence of its 
being customary for Indian conveyancers to 
provide in contracts of sale that recitals in deeds 
dated less than twenty years before the contract 
should be sufficient to satisfy a purchaser as to 
the truth of the facts recited, the purchaser is 
not bound to accept such recitals, as sufticient 
proof of the facts recited. — S iirinivasdas Bavri 
V. Meherbai (1916), 33 T. L. R. 106, P. G. 

1411. Whether evidence of power of sale — 
Recital not shown to be inaccurate.] — Re Marsh 
& Granville (Earl), No. 1056, ante. 

1412. Not proof of equitable title — Recital in 
voluntary conveyance by administratrix — As against 
heir-at-law.] — The principle compelling a pur- 
chaser to accept as correct a recital in a con- 
veyance forming part of the vendor’s title tliat 
the grantee has become entitled in equity to the 
property being conveyed rests upon the grantor 
being the person who on the face of the abstract 
was the legal & beneficial owner of the property 
so that the recital operated as an admission 
binding on him. 

When therefore an abstract of title traced the 
absolute legal & beneficial interest in the property 
being sold into G. & after his death his adminis- 
tratrix puri>orted voluntarily to convey the pro- 
perty to G. by a deed containing a recital that 
A., a predecessor in title of the vendor, had become 
entitled in equity to the property : — Held : (1) the 
purchaser was entitled to go behind the recital 
require it to be shown how A. had become entitled 
in equity, for the administratrix could not by her 
admission bind C.’s heir-at-law, on whom, upon 
the face of the abstract, the beneficial interest 
in the property had devolved ; (2) the absence 
from the abstract of any record of how A. had 
become entitled in equity did not constitute a 
defect in title but merely a gap in the abstract, 
& the purchaser was not entitled to rescind the 
contract without giving the vendor a reasonable 
time to supply a complete abstract of title. — 
Be Balen &, Shepherd’s Contract, [1924] 2 
Ch. 365 ; 94 L. J. Ch. 97 ; 132 L. T. 606 ; 40 
T. L. R. 766 ; 68 Sol. Jo. 791. 


Sub-sect. 9. — Acceptance op Title by 
Purchaser. 

A, In GeneraL 

1413. Acceptance induced by misrepresentations 
— Not binding on purchaser.] -Consent to accept a 
title given under tlie influenco of representations 
made on the part of the vendor, which turn out 
to be inaccurate, will not bind a purchaser. 

If a purchaser, entitled by his agreement to 
possession, exercises acts of ownership, under the 
persuasion that the title is perfect, & that nothing 
will intervene to prevent the completion of the 
agreement, he is not thereby precluded from having 
a reference on the question of title, as to objec- 
tions not appearing on any abstract delivered to 
liim prior to the exercise of the acts of ownership. 
— JoHNES V. Glaughton (1824), 2 L. J. O. S. Ch 
113. 

1414. Acceptance subject to single objection — 
Whether waiver of right to object generally.]— 

Upon a bill filed by the vendor for the specific 
performance of a contract, it appeared that 
deft., in the course of correspondence between the 
solrs. & upon a case stated on his part for the 
opinion of counsel expressed himself wilhng to 
accept the title if a particular objection then 
referred to were removed. That objection not 
being removed, the bill was filed, & the ct. ruled 
that the reference to the master as to the title 
must be in general terms, & not confined to the 
jiarticular objection. — Lesturgeon v. Martin 
(1834), 3 My. & K. 255 ; 40 E. B. 97. 

1415. Acceptance by joint purchaser — Not bind- 
ing on co-purchaser.] — A bill was filed for the 
specific performance of a contract, by one of two 
joint purchasers, against the other purchaser Ac 
the vendor. An objection taken by deft., the 
vendor, on the ground of multifariousness, & that 
pltf. could not support his bill, unless the joint 
purchaser joined him as a co-pltf. therein, was 
overruled. Scrnble : the acceptance of a title 
by a joint purchaser, is no answer to the right of 
the other purchaser to have a good title proved. 
— Mackretii V. UuNN (1841), 10 L. J. Ch. 367, L. C. 

1416. Right to object after acceptance — Sale of 
leaseholds — Restriction not included in lease — 
Subsequent attempted enforcement.] — Leaseholds 
were sold under the ct., described as “ a bonded 
sugar refinery,” & the lease was referred to, which 
contained no such restriction. 

The abstract showed a prior agreement for the 
lea.se of the premises t/O be us<‘d “ for refining 
sugar in bond.” The accepted the 

title, paid his x^urchasc-money into ct., Ac was let 
into jjossession. The lessors afterwards insti- 
tuted a suit to rectify the lease, by introducing 
the restriction. The ct. refused to compel the 
final completion of the purchase, or part with the 
purchase-money, until the result of the suit was 
known. — Bentley v. Craven (1853), 17 Beav. 
204 ; 21 L. T. O. 8. 215 ; 1 W. K. 401 ; 51 E. R. 
1011 . 

B. What Amounts to Acceptance. 

(a) In General. 

1417. No objection to abstract — Possession 
taken.] — Specific performance decreed against a 
purchaser, without a reference as to the title ; 
upon x^ossession, & no objection made to the 


PART V. SECT. 5, SUB-SECT. 9.— A. 

1. Right of purchaser to abject to 
conveyance — Although title accepted.}— 
Notwithstanding that a decree declares 
that deft. “ has accepted the title of 
pltf./' deft, has a right to object to a 
conveyance by pltf. alone if It appear 
that the legal estate is partly out of 


him. — Kae V. Geddes (1871), 3 Ch Ch. 
4U4.— CAN. 

m. Whether bar to claim for com- 
pensation for damage .] — Connolly v. 
KEATlxa (No. 2), [1903] 1 I. K. 356.— 

IR. 

n. NecessUy of tendering clear title 
— Waiver of by refusal to pay .] — The 


necessity of tendering a purchaser of 
laud a clear certilicate of title is waived 
by the purchaser's statement to the 
vendor, on payment being demanded, 
that he does not intend to pay. — 
Goose Lake Grain & Lumber Co., 
Ltd. V. Wilson, [1918] 2 W. W. H. 
1018 ; 11 Sask. L. R. 274 ; 42 D. L. H. 
770.— CAN, 
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abstract. — Fleetwood v » Green (1800), 15 Ves. 
694 ; 33 E. E. 879. 

Annotations : — Consd. Margarviue of Anspaoh v. Noel (1816). 
l^Madd. 310. Distd. Burroughs v, Oakley (1819), 3 Swan. 

1418. .] — Specific performance de- 

creed against a purchaser, without a reference as 
to the title ; upon possession, a correspondence 
& no objection to the title till two years after 
abstract delivered. — Anspach (Margravine) v . 
Noel (1816), 1 Madd. 310 ; 56 E. R. 114. 
Annotations: — Distd. BuiToughs v. Oakley (1819), 3 Swan. 

159. Apld. Sibbald v. Lowrio (1853), 2 Eq. Rep. 485. 
Consd. J3own v. Stensou (1857), 24 Bcav. 631. Refd. 
Osborne v. Harvey (1841), 11 L. J. Ch. 42; CorlcHS v. 
Sparling (1873), 21 W. R. 870. 

1419. Conditional approval by purchasers’ 
counsel.] — Deverell p. Bolton, No. 1459, post, 

1420. Continuation of negotiations — Whether 
waiver of objection — When objection Insisted 
upon.] — Specific performance of a purchase agree- 
ment refused, no good title being made to a part 
of the estate, which, though very small in propor- 
tion to the whole of the i)urchase, was essential 
to its enjoyment ; <& deft, who was let into pos- 
session being afterwards turned out by pltfs. 

A man by going on to treat does not waive an 
objection he is continually insisting upon (Plumer, 
V.-O.). — Knatchbull V, Grueber (1815), 1 Madd. 
153 ; 56 E. R. 58 ; affd. (1817), 3 Mer. 124, L. C. 

Annotaiions : — Consd. CaHamajor v. Strode (1834), 2 My. & K. 
706. Distd. Crooino v, Lediard (1834), 2 My. & K. 251 ; 
Colby V, Gadsden U865), 34 Beav. 416. Consd. lie Arnold, 
Arnold r. Arnold (1880), 14 Ch. 1). 270 ; Lee v. Ravson, 
11917] 1 Ch. 613. Refd. Bowyer v. Bright (1824), M‘CI(‘. 
479 ; Jacobs v, Revcll, [1900] 2 Ch. 858. 

1421. Preparation of conveyance.] — A purchaser 
was held entitled to an investigation of the vendor’s 
title, notwithstanding possession taken, acts of 
ownership incident to possession, & preparation of 
a conveyance. 

The preparation of the conveyance in this case 
is an important fact, as amounting to evidence 
that the parties had ari ived at a stage of pro- 
ceeding subsequent to tlie question of title, & 
must be supposed, therefore, to have removed or 
abandoned all objections. But I cannot satisfy 
myself that that fact alone, in the circumstances 
of this case, is sufficient to exclude the common 
equity (Plumer, M.R.). — Burroughs v . OaivLey 
(1819), 3 Swan. 159 ; 36 E. R. 815. 

Annotations : — Consd. St. Paul v. Bimiinglmin, Wolverhamp- 
ton & Stour Valley Ry. (1853), 17 Jur. 1176. Apprvd. 
Simpson v. Sadd G854), 4 Do G. M. & G. 665. Consd. 
Jlovvn V. Stonson (1857), 24 Beav. 631. Refd. Blacklow 
V. Laws (1842), 2 Hare, 40 ; Corless v. Sparling (1873), 
21 W. R. 876. 1 V 

1422. Failure to require production of landlord’s 
title — After receipt of original lease.] — Clive v , 
Beaumont, No. 27, ante. 

1423. Inspection & approval of original lease.] — 

Smith v . Capron, No. 1243, ante. 


1424. Comparing abstract with deeds.] — Pegg 
V. WiSDEN, No. 666, ante. 

1425. Failure to demand abstract.] — By an 

agreement dated in Aug. 1849, A. agreed to sell 
to B., & B. agreed to purchase an estate subject 
to a mtge. created by A. ; & B. agreed to indemnify 
A. against the mtge. debt. It was stipulated that 
immediate possession should be taken by B., A 
that A. should deliver an abstract within a month. 
By a subsequent agreement, B. agreed to pay for 
an abstract when required by him. B. took pos- 
session of the property, & kept it for two years, 
during which time he did not require an abstract 
of title. B. having suffered the interest on the 
mtge. money to get into arrear, A. had to pay some 
interest to thti mtgees., & the mtgees. had entered 
into possession of the property. In a suit insti- 
tuted by A. for specific performance of the agree- 
ment, with an indemnity against the mtge. debt 
to be given by B. : — Held : under the circum- 
stances, B. must be lield to have accepted the tith*, 
& to have waived all right to investigate it. — 
Sibbald v. Lowrie (1853), 2 Eq. Rep. 485 ; 
23 L. J. Ch. 593 ; 22 L. T. O. S. 155 ; 18 Jur. 
141 ; 2 W. R. 89. 

1426. .] — J. S. entered into a negotiation 

with ])llf. for the purchase & transfer to him of 
pltf.’s business & property, & on Jan. 26, 1857, the 
terms of the agreement were, by a son of J. S., 
reduced into wilting, in the form of a letter from 
pltfs. to J. 8. By that letter pltf. agreed to the 
terms proposed as to certain houses A rents, A 
agi'eed to give up to J. S. all deeds, etc., which ho 
might require to carry on, A that miglit be neces- 
sary for him to take to, the wliole of his business 
as a common brewer, A to sign A hand over all 
the necessary leases, etc., tluit might enable J. 8. 
to have A possess the whole A sole control over the 
freehold, leasehold A copyhold property of which 
pltf. was possessed or interested in, or about to 
become interested in, save the right of sale of his 
freehold property. Pltf. was to use his best 
endeavours to secure to J. 8. the whole of his 
trade, on the understanding that J. 8. paid him 
the further sum of £100, or such sum as should 
make up the deficiency between the two sums of 
£800 A £900, the latter being the amount which 
pltf. considered his brewhouse, etc., A brewing 
utensils to be worth. If the brewhouse, etc., A 
utensils should not fetch £900, A if the brewhouse, 
etc., should not be sold within six months, J. 8. 
agreed to pay interest at 4 per cent., on the sum 
of £550, being the value of that property without 
the utensils. The document contained {inter alia) 
a stipulation empowering J. S. to receive the rents ; 
A at the foot of it W, 8. 8., a son of J. S., A on his 
behalf, signed his name, agreeing to the terms, but 
it w’as not signed by pltf., nor did it contain his 

eocuro the payment of the purchase- 
money, are circumstances indlcatiiig: 
the approval of the title. — McDonald 
u. Garrett (1860), 8 Gr. 290.— CAN. 

t. Taking conveyance or 

vesting order. \ — A purchaser by takiuK 
a conveyance or vestiiiK order waives 
all objections to tho title. — B ull v. 
Harper (1873), 6 P. R. 36.— CAN. 

a. Defect discovered after con- 
vcyance — Effect of .] — Dinsmore v. 
Shackelton (1876), 26 C. P. 604. — 
CAN. 

b. Waiver of right to object — 

Clear proof necessary .] — It rocmlros 
clear proof to establish waiver by a 
purchaser of tho right to object to 
tho title. — D arby MacGregor 

(1907), M. C. 0. 47.— CAN. 

0 . .] — Where an owner of 

land subject to a rescrvatioqr of coal 


PART V. SECT. 5, SUB-SECT. 9. — 
B. (a). 

o. Delay.] —An abstract of title A 
tho title deeds having been sent to a 
pmchaser In Nov. 1869, at his own 
request, for the purposes of examina- 
tion & advice, ho retained tho same for 
a considerable time, intimated no objec- 
tion to tho title, & In correspondence 
with tho vendor’s solrs. implied that 
he was content >vlth the title ; but in 
Juno, 1870, ho claimed the right of 
investigating it atvonh :—Hcld : by 
the lapse of time & the letters which 
he had written ho had impliedly 
accepted tho title. — Rae v. Geddes 

18 Gr. 217 ; 3 Ch. Ch. 404.— 

p. Purchaser enlUled to possession 
on accepting title — Undisturbed pos- 
^stan .] — In a contrai^t for tho sale (*f 
land it W'as of such “ that tho pur- 


chaser should bo entitled to possession 
of tho land after payment of the 
deposit , A upon tho acceptance in 
wilting of the title to such land.” Tho 
purchaser accepted the title of the 
vendor, but it w^as discovered that a 
third person was in ad verso possession 
of the land : — Held : tho acceptance 
of title did not relieve the vendor from 
his obligation to give possession A tho 
purchaser under such a contract was 
entitled to demand to bo i>ut in undis- 
turbed possession. — I saacs v. McGuire 
(1888), 14 V. L. R. 815.— AUS. 

q. Willingness to accept title — At 
hearing of actum .] — OuRUAii v. Rai^eue 
(1851), 2 Gr. 542.— CAN, 

r. Dluxi anwunts to acceptance— 
Giving morigage.] — Writing a letter 
apologising for non-payment, accepting 
a release of dow'er from a pereon whose 
title Is identical, or giving a mtgo. to 
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iiect. 5. -Proof and inveatigalion of title: Sub-sect. 

9. B. (g), (6) & (c).1 

naiue. A duplicate copy was, however, signed by 
him « given to J. S., who subsequently took 
possession of some part of the property comprised 
in the agreement, including the brewery, & received 
the rents of other pai'ts of the projierty, & was 
introduced to pltf/s customers, etc. J. 8. also 
'took possession of some of the utensils & casks, 
others were sold, both by him &; pltf. on J. S.’s 
behalf. J . S. died in Feb. 1858, having bequeathed 
all his estate to deft., who refused to complete the 
purchase of the brewhouse & utensils. But, on 
bill for specific performance : — Held : (1) accord 
ing to the true construction of the agreement , deft, 
was the purchaser of tlie brewliouse & utensils 
at the price of i'ilOO ; she, upon £550, part thereof, 
must pay interest at 4 per cent., from the end of 
six months from July 20, 1857 ; & she must 

account for (fe pay £350, for the utensils, without 
interest to the date of the decree ; & ordered a 
general account to be taken ; (2) the right t^o an 
investigation of the title of the brewery had been 
waived by the purchaser. 

Then as to the question of title, I think that is 
a case to which, by the acts & conduct of the 
purch^er, the right to an investigation of the title 
is entirely v'aived. There has been possession ; 
there has been no question raised about the title — 
no abstract called for, <&; nothing, in short, done 
(Stuart, V.-C,).— -Deller v. Simonds (1859), 34 
L. T. O. S. 43 ; 5 Jur. N. S. 999. 

\^21. Payment of purchase-money — ^Into court — 
Sale by order of court.] — M‘Culloch v. Gregory, 
No. t)9(), ante, 

1428. No question raised as to title.]— Delukr 
v. Simonds, No. 1426, ante, 

1429. Delay.] — Circumstances of delay con- 
sidered not to <imount to a waiver of requisitions 
on title. — CoocH v, Walden (1877), 46 L. J. Ch. 
639. 

1430. Effect of constructive notice.] — I there- 
fore think that there was no actual notice in fact, 
& not sufficient constructive notice, so that what- 
ever might have been the position had deft, really 
known what had gone before, when he signed the 
contract or when he sent the draft conveyance, 
there cannot be said to be any waiver of the 
objection to title (Alverstone, C.J,).— Weald- 
stone Urban District Council v, Evershed 
(1905), 69 J. P. 258 ; 3 L, G. K. 722, D. C. 

; — Mentd. Frlcrn Bamet U. C. v. Adams, [1927] 

J Gu. 25* 


Waiver of objection to length of title.] — See 

No. 1288, ante. 

Where particular conditions of sale.] — See 

Part IV., Sect. 2, sub-sect. 5, ante, 

(b) Acts of Ownership, 

1431. Whether waiver of objections to title.] — 

Burroughs v. Oakley, No. 1421, ante, 

1432. Acts committed since discovery of 

objection.] — Purchaser in possession under an 
agreement, having exercised acts of ownership, but 
objecting to the title, ordered to pay in the pur- 
chase-money. Slighter acts of ownership sufficient, 
where they have been committed since the dis- 
covery of an objection to title. — Dixon v, Astley 
(1816), 1 Mer. 133 ; 19 Ves. 564 ; 35 E. B. 625, 
L. C. 

Annotations ; — ^Distd. Bonner v. Johnston (1816), 1 Mer. 366. 

Apld. Pope V. G. E. Ily. (1866). L. R. 3 Eq. 171. Refd. 

Blackburn v. Stace (1821), 6 Madd. 69. 

1433. Acts prompted by misrepresenta- 

tions.] — JoHNES V, Claughton, No. 1413, ante. 

1434. Possession taken under contract — 

Subject to good title being made.] — Fraser v, 
Bennett (1837), 1 Jur. 473. 

1435. Granting lease.] — Looking at all the 

facts, I can arrive at no other conclusion than that 
resp. intended to waive aU objections, & did accept 
the title. The lease he made to A. is the main 
circumstance on which 1 rely (Erskine, J.). 

The purchaser very properly contends, that ho 
has a right to a perfect title, <te to an investigation 
into it, before he is ordered to complete his pur- 
cha.se. But circumstances may have happened 
to debar him of that right. The bare fact of taking 
possession has over & over again been held not 
to be a waiver of objections to title (Sir G. Rose). 
— Be Barrington, Ex p, Sidebotiiam (1835), 4 
Deac. A; Gh. 003 ; 2 Mont. A A. 140 ; 4 L. J. Bey. 
27 ; CT. of B. 

1436. Dealing with property.] — Wliere a 

purchaser deals with the property contracted to be 
purchased, he waives his right to object to the 
title. — Haydon V. Bell (1838), 1 Boav. 337 ; 2 
Jur. 1008 ; 48 E. B. 970. 

1437 . Making structural alterations.] — 

Be Gloag & Miller’s Contract, No. 1228, ante. 

(c) Taking Possession, 

1438. Whether amounting to waiver of objections 
to title.] — The purchaser might have said he would 
not have anything to do with the estate, until he 
got a conveyance. But that is not the course he 


sells it under an agreement for sale 
without roservmjf tho coal In the 
description of the land or in tho cove- 
nant for title, tho purchaser may, by 
his conduct at tho time of the agree- 
ment or by his eubso(]ucnt conduct be 
found to have waived any right to 
object to the vendor’s title. — Buuke v. 
POPOFP (Sask.), [1923] 2 W. W. K. 
618.— CAN, 


d. Ttlle in unfe^s — Beeci 

V. Mltlijns (1916), 33 W. L. R. 721 

9 \V. W. R. 1168.— CAN. 


•. Premous acts of purchaser,] — 
I’ltf . oamiot, after procoeding before the 
master on a reference as to title, rely on 
previous acts of tho purchaser, as 
binding him to his purchase notwlth- 
standing a report of had title- — 
Harwood v. Bland (1842), FI. !Sc K. 


PART V. SECT. 5, SUB-SECT. 9.— 
B. (b), 

f. Whether waiver of objections to 
title—Makinij alterattmii in ^SasA 
—The purchaser of real estate, on 
which was a grist mill, took poseesslon, 


6 while m occupation made seveml 
alterations in the property ; took 
tho null-gearing & machinery from the 
premises. Sc leinoved the partitions in 
the mill, Intending to convert It into 
a planing factory. The expense of 
restoring the property as It was when 
ho took possession was vailously 
estimated at from £100 to £500 ; — 
Held : tho purchaser had waived his 
right to call for a good title. — Com- 
mercial Bank v. McConnell (1859), 

7 Qr. 323.— CAN. 

g. Erection of buildinfja .] — 

Denison v. Fuller (1864), 10 Gr. 498. 

—CAN. 

h. .] — ^Where a contract 

for sale of huBding lots provided for 
immediate possession, & for the pay- 
ment of the purchase-money lu eight 
annual instalments : — Held : the 
erection of two workshops on the lots 
by the vendees, was no waiver of their 
right to oxamino the title ; nor was the 
divlsl 

when 

nor tl 

another time of another lot said to 
depend on the same title. — Dabby v. 


GREENLE88 (1865), 11 Gr. 351.— CAN. 

k. Purchaser mending leak in 

771 lU gate.] — Clarke v. McKay (1872), 
32 U. C. R. 583.— CAN. 

l. Repairs & improvements .] — 

Tho purchaser waives any objection 
to tho title of the vendor If ho takes 
possession of the property & exorcises 
acts of ownership hv making repairs 
& improvements. — Wallace v. Hbss- 
LEIN (N. S.) (1898), 29 8. C. R. 171.— 
CAN. 

m. .] — A purchaser of 

land who takes possession & exercises 
acts of ovraership by ploughing the 
land & making Improvements waives 
any objection to the title of the vendor. 
— KOGKRBON & Moss V, COSH (1917), 
24 B. C. R. 367 ; 37 D. L. R. 094.— 

CAN. 

n. Ijand ploughed by pur- 

chaser .] — Wisely v. McOruer & Kerb 
(1909). 28 N. Z. L. R. 481.— N.Z. 

PART V. SECT. 6, SUB-SECT 9.— 
B. (0). 

14381. Whether amounting to waiver 
of objections to title ,] — Possession & 
user of tho premises do not deprive 
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took. Ho enters into possession ; an act, that 
generally amounts to a waiver ever of objections 
to title. He proceeds upon the supposition, that 
the contract will be executed ; & therefore agrees, 
that from that day he will treat it as if it was 
executed. The act of taking possession is an 
implied agreement to pay interest ; for so absurd 
an agreement, as that the purchaser is to receive 
the rents & profits, to which he has no legal title, 
& the vendor is not to have interest, as he has no 
legal title to the money, can never bo implied 
(Grant, M.ll.). — Fludyer v. Cocker (1805), 12 
Ves. 25 ; 33 E. R. 10. 

Annotations Ballard v. Shutt (1880), 15 Ch. D. 122. 

Mentd. Swift v. Board of Trade, [1925] A. C. 520. 

14-39. .] — Burroughs v, Oakley, No. 1421, 

ante. 

14.40. .]_lf 

a purchaser after the delivery 
of the abstract, on the face of which, part of the 
estate appears to be subject to a right of sporting, 
not mentioned in the particulars of sale, enters into 
possession, ho waives that objection. — Burneij>. 
V. Brown (1820), 1 Jac. 6c W. 108 ; 37 E. R. 339. 
Annotations : — Consd. Edwarda-Wood v. Marjoribanke 

a , 7 H. L. Cas. 807. Reid. Smithson «. Powell, 

1 V. Smithson (1852), 20 L. T. O. S. 105 ; lie Gloag & 
Minor’s Coutiuot (1883), 48 L. T. 629. 

1441. .J — Primd facie taking possession, 

after an abstract has been delivered, & not in 
pursuance of any provision in the contract, is a 
waiver of the objections appearing on the abstract, 
6c it lies on the purchaser to rebut that pre- 
sumption. 

A purchaser had taken possession, by his tenant 
6c not under the contract, after an abstract had 
been delivered, & he had made no objection to the 
title till long after, when a suit was threatened, & 
he had promised payment of part of the purchase- 
money ; — Held : (1) by liis conduct & on the 

correspondence, he had waived all objections to 
the title arising upon that abstract ; (2) he had 
not waived any objection not arising on the 
abstract. — Bown v. Stenson (1857), 24 Beav. 
631 ; 53 E. R. 501. 

1442. Not conclusive.] — lie Barrington, 

Ex p. SiDEBOTiiAM, No. 1435, ante. 

1443. No objection made to abstract.] — 

Fleetwood v. Green, No. 1417, ante. 

1444, Possession taken under contract — 

Possession continued without objection.] — A pur- 
chaser, who under the agrreement took possession 
in 1814, admitted by his answer, that in that 
year an abstract of title was delivered to him, & 
approved by his counsel : — Held : he had a right 
to a reference of the title to the master, though he 
has all along continued in possession, never taken 
any objection to the title. — Boxhall v. Jackson 
(1825), 2 L. J. O. S. Ch. 100. 

1445. Subject to title being made.] — 

A purchaser, by taking possession of property & 
acting as the owner of it, does not waive objection 
to the title, when the contract, under which such 


possession is taken, proceeds on the supposition 
that he is to have possession, & provides, at the 
same time, that a title shall be made to the pro- 
perty. — S tevens v. Guppy (1828), 3 Russ. 171 ; 
6 B. J. O. S. Ch. 164 ; 38 E. R. 540, L. C. 

1446. .] — Re Gloag & Miller’s 

CoijrTRACT, No. 1228, ante. 

1447. No abstract called for.] — Sib- 

bald V. Lowrie, No. 1425, ante. 

1448. .] DeLLER V. SiMONDS, 

No. 1426, ante. 

1449. Before delivery of abstract.] — 

The mere fact of taking possession does not, either 
in the case of vendor & purchaser, or in that of 
lessor & lessee, operate as a waiver of the pur- 
chaser’s or lessee’s right to call for the vendor’s 
or lessor’s title, though an intention to waive the 
right is less probable in the former than in the 
latter instance. — Simpson v. Sadd (1854), 4 De 
G. M. & G. 665 ; 3 Eq. Rep. 263 ; 24 L. J. Ch. 
662 ; 24 L. T. O. S. 205 ; 1 Jur. N. S. 457 ; 3 
W. R. 118 ; 43 E. R. 668, L. 0. 

1450. .] — In 1820, D. & W. being 

partners, & W. having contracted for the purchase 
of certain premises, it was agreed that they should 
be holden as paitnei^hip properly. In 1823 
the partnership was dissolved. No conveyance 
was ever made to’,W., there was no deed of partner- 
ship & no deed of dissolution. By the terms of the 
dissolution D. took to the premises 6c received the 
rents without let or question from W. until W.’s 
decease in 1815. In 1847, U. being still in pos- 
session, contracted to sell to the N. W. ry. co., 
it being agreed that D. should give in one month 
such abstract as the co. should requii’c, & no 
further ; possession to be given to the co. immedi- 
ately, & the pm'chase to be completed on that day ; 
interest to be paid on the purcliase-money till 
payment. The co. were immediately let into, 6c 
had ever since continued in, i)ossession. In 1852 
& 1853 the co. demanded an abstract ; pltf. rexdied 
that his title was merely possessory. In 1853 
the exor. of W. applied to the co. to know what was 
done with the purchase-money i—^IIcld : D. had 
impliedly undertaken to give a sixty years’ pos- 
sessory title, & the co. had not waived their right 
to that lentil of years. — Dougi.ass v. London & 
North Western Ry. Co. (1857), 3 K. & J. 173 ; 
3 Jur. N. S. 181 ; 69 E. R. 1069. 

Annotations: — Consd. Ex p. Winder (1877), G Ch. D. 096. 

Reid. Re Metropolitan Street Iniproveiuout Act. 1877, 

Ex p. Chamberlain (1880), 14 Ch. D. 323 ; Wells v. Cheliiib* 

ford L. B. of Health (1880), 15 Ch. D. 108. 

1451. Sale by order of court — Taking pos- 

session without order of court.] — A purchaser 
under the decree of the ct, is never let into pos- 
session till he has approved the title. 

A purchaser under a decree, who takes posses- 
sion without the order of the ct. by an airangc- 
ment with the solr. in the suit, accei>ts the title. — 
WiLDEN V. Andrews (1820), 4 L. J. O. 8. (’h. 
208 . 


the vendee of his risrht to have a good 
title shown.— Crooks v. Gi.knn (1860), 
8 Gr. 239.— CAN. 


1438 ii. .] — Tho more taking 

possession by a pui'cliasor Is not 
necessarily a waiver of tho right to an 
Inquiry as to title.— Mitoheltuee v. 
Irwin (1867), 13 Gr. 537.— CAN. 

/ . • • 1 — Patterson r. Irwin 

(1870), 21 C, P. 132.— CAN. 

1438 iv. .] — A purchaser who 

ontore into possession of the land 
purohasod, oven though he does so by 
leave of the parties to^e suit, is deeinod 
to h&ve aooopted the title unless the 
of the ot. has been obtained 
to his entering into possession without 


waiving his right to call for a good title. 
— Pa'ti’erson V. Robb (1873), 6 P. R. 

114.— CAN. 

1438 V. .] — Currie r. Rajup City 

Farmers’ Elevator Co. (1898), 12 
Man. L. R. 106.— CAN. 

1438 Vi. .] — MoNiven r. Piooti' 

(1914), 31 O. L. R. 365 ; 19 D. L. R. 
846.— CAN. 

1438 vii. .] — purchaser, who, 

knowing tho state of the title at the 
time of entering into an agreement to 
purohase, goes into possession, sub- 
divides the property, & enters into an 
agrtx)ment for the sale of an interest 
in it, thereby waives all objectioua to 


Itle.— B oydell r. Hatnks (19J5), 30 
V. L. 11. 842 ; 8 W. W. R. 17 ; 21 
>. L. R. 371. —CAN. 

1438 viii. .] — Whore a purchaser 

f land not knowing of defects in the 
ondor’H title takes possession with 
lo vendor’s consent, such taking of 
osscbsion is not a waiver of the pur- 
tiasor’s right to call for a good title 
1 the vendor. — W hitni^y v. Belder 
U ta.), [19191 3 W. W. R. 627 ; 49 

f. L. R. 153.— CAN. 

o. Thirteen years* possession.] — 
lUNCAN’s Lessee, Gillis v. Cami*- 
ELL (1853), James, 48. — CAN, 

p. Waiver of aecepiance by vendor 
slivering abstract.] — Acceptance of 
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Sect. 5 . — rrooj and investigation of title: Suh-sect. 

9, B. (c) ; svh-sect 10, B. <&: T.] 

1452. Long possession — Vexatious objec- 

tions made.] — Purchaser after long possession &> 
vexatious objections to complete tlie x^urchase, 
held to have waived his right to an investigation 
of the title.— Hall r. Laver (1838), 3 Y. & C. Ex. 
191 ; 100 E. B. 669. 

Annotation Distd. Corlefcw v. Sparling: (1«73), 2nv . IL 876. 

1453 . No objection made.] — AVliere 

a purchaser who had been in x^ossession for some 
years made no objection tx) the title, a specific 
performance was decreed, <fe the money ordered 
to be brought into ct. — E versfield v. Troup 
(1847), 9 L. T. O. S. 349. 

1454. .] — I think, having been so long 

in possession, viz. near twenty-six yeai's since his 
requisitions on the abstract were sent in, & being 
clearly in possession under the contract, &; not as 
tenant in continuation of his holding prior to 
1829, as evinced by the payment of so largo a 
X>ortion of the purchase-mcney, & pa^ung no rent, 
eSc making alterations, G. [the purchaser] mast be 
considered to have aceex^ted the title (Wood, V.-C.). 
— Wallis v. Woodyear (1855), 2 Jur. N. 8. 179. 

1455. Possession taken with vendor’s 

permission — Pending answer to requisition — Pos- 
session delivered up on discovery of misrepresenta- 
tion.] — Taking possession by a purchaser does not, 
in aU oases, amount to a waiver of a requisition 
which has not been answered, &, therefore, where 
a purchaser took possession with leave of the 
vendor pending an answer to a i*equisition as to the 
tenure of the xirox)erty, & the x^urchaser discovered 
aliunde after taking possession that the description 
of the propel! y was not correct, & gave ux> pos- 
session immediately insisting on his light to 
rescind : — Held : he was not precluded from 
rescinding by such taking possession. — Turquand 
r. Rhodes (1868), 37 L. J. Oh. 830 ; 18 L. T. 844 ; 
16 W. B. 1074. 

1456. Rebuttal of presumption of waiver — 
Burden of proof — Lies on purchaser.] — Bown v. 
Htenson, No. 1 141, ajitc. 


SUB-bECT. 10. CObTb AND EXPENSES. 

A. In General. 

Sec Law of Property Act, 1925 (c. 20), s. 45 
(5). 

1457. General rule- Vendor liable until title 
made out.] — Sutton v. Deere (1836), Donnelly, 
113 ; 47 E. B. 262. 

1458. Expense of clearing title — Falls on vendor.] 

— vendor seeking a specific performance should 
have his title x>^’6pared, &; therefore where the 


abstract delivered is imx)erfect, he pays the costs 
of the suit up to the time of the defects being 
supplied. 

If he sell with a confused title, he must be at the 
expense of clearing it (Plumer, M.B.). — Wilson 
V. Allen (1820), 1 Jac. & W. 611 ; 37 E. R. 501. 
Annotations : — Apld. Flood v. Pritchard (1879), 40 L. T. 

873. Reid. MoNicoll v. Kay (1856), 28 L. T. O. S. 20 ; 

Mintou V. Kirwood (1868), 3 Ch. App. 614. Mentd. Cooper 

r. Norfolk liy. (1849), 3 Exch. 546 ; Eccl. ConirB. v. 

h. &c S. W. lly. (1854), 2 C. L. R. 1796. 

1459. Liability of purchaser to repay — Expenses 
incurred before objection.] — Contract for the sale 
of an existing Sc a reversionary lease not specifically 
X>erformed without a production of the title of 
the lessors. The objection not waived by a 
premature conditional approbation of the title by 
the purchaser’s counsel ; but the expense incurred 
in making out the title, before this objection was 
taken, rei)aid. 

It is too much to say, that, where an abstract 
is laid before counsel, who approves the title, his 
api)robation is to be taken, as against the person 
consulting him. as a waiver of all reasonable objec- 
tions (Lord Eldon, U.). — Deverell v. Bolton 
(Lord) (1812), 18 Yes. 505 ; 34 E. B. 409, L. U. 
Annotations : — Reid. Fildcs V. Hooker (1817), 2 Mcr. 424 ; 

Sprattr?. Jeffery (1829), 5 Man. U, K. H. 188. Mentd. 

Offllvie V. Foljanibe (1817), 3 Mer. 53 ; Souter v. Drake 

(1834), 5 B. & Ad. 992. 

1460. Sale by tenant in tall — Costs of special 
case — Liability of testator’s residuary estate.] — 

Testator devised real Sc personal estate to his son, 
.1., his heirs, exors. Sc administrators, his will 
being that his son should not have power to sell 
the estates & lands, but that they should go to his 
son’s lawful issue absolutely, if he should not 
have any issue him surviving, then over : — Held : 
the son was tenant in tail of the estates, & the costs 
of a special case rendered necessary by the objec- 
tions raised by a purchaser of part of the estates 
must be paid out of testator’s residuary estate. — 
Marshall v. Crime (1860), 28 Beav. 375 ; 29 
L. J. Ch. 592 ; 6 Jur. N. 8. 390 ; 8 W. R. 385 ; 
54 E. B. 410. 

B. Expenses of Abstract. 

SiC Law of Prox^eHy Act, 1925 (c. 20), s. 45 

0 , ( 5 ). 

1461. General rule — Expenses borne by vendor.] 

-A vendor is bound at his own expense to produce 
I to the purchaser a prox^er abstract of title, either 
I for the statutory period of forty years, or for such 
other period as may be agi’eed upon, Sc Convey- 
ancing Sc Law of Property Act, 1881 (c. 41), 
8. 3 (6), is not intended to interfere with the per- 
formance by the vendor of that duty, but proceeds 
on the assumption that the vendor has produced 
such an abstract. 


title by the act of the piuchascr in 
going into pobsesbiou, was held to bo 
walxed by the vendoi 's solrs., delivering 
the abstract of title, & answering some 
of the requisitions. — Aldwell v. Ald- 
WELL (1874), 6 P. P. 183. — CAN. 

PART V. SECT. 5, SUB-SECT. 10.— A. 

Q. Costs of co-defendant ~ ItcnimKil 
of deed from registry as cloud upon title. J 
— Sutherland r. Youn(» (1884), 1 
Man. L. 11. 94.— CAN. 

r. Costs of getiirig in tUU.] — 
McManus v. Edmonton Pitbuc School 
Board (Alta.) (1912), 22 W. L. It. 
120 ; 6 D. L. K. 370 ; 2 W. W. K. 
1054.— CAN. 

t. Investigatum of tilU.]—A pni- 
chaser under the decree of the ct. took 
several objections to the title, in some 
of which he failed, & succeeded in 


othei-8 J I dd : he was outitlod to the 
costs propel ly be necessarily incurred 
by him in Investigating tlio title, after 
deducting thereout the costs occasioned 
l)y the objections in which he failed. — 
Brown v. Lynch (1841), 4 1. Eq. R. 
59.— IR. 


a. .] — A purchaser discharged 

upon a resale under an order opening 
the biddings, is not entitled against 
pltf. as his solicitor to the costs which 
ho may have incurred in investigating 
the title, there not having been any 
rtffercnce to the master. — Sullivan v, 
Bayly (1842), FI. & K. 460.— IR. 

b. Counsel's opinion ,] — A purchaser 
discharged by reason of bad title, 
is entitled to the cost of counsel’s 
opinion on the title, & of the prepara- 
tion of the case for counsel. — Barton 
V. Downes (Lord) (1842), FI. & K. 633. 

-IR. 


0 . Costs of surrender of trust term 
- — Falls on vendor.] — Upon the sale of 
an estate. If Ihcrc bo an outstanding 
trust term, the vendor must (if so 
required) have such term surrendered 
at his own expense. — Keatinge v, 
Keatxngk (1843), 6 I. Eq. R. 43.— IR. 

PART V. SECT. 6, SUB-SECT. 10.— B. 

1461 i. General rule — Expenses home 
hy vendor.] — Vendor must produce at 
his own expense all deeds & other 
evidences of title which are in his 
possession. — Gibson v. Lees (1913), 
13 S. li. N. 8. W. 519 ; 30 N. 8. W. 
W. N. 150.— AUS. 

1461 ii. . ] — TIic general rule 

In England is, that where an abstract 
of title has been demanded, & the 
vendor only makes out a good title after 
bill filed by him, he will be ordered to 
pay the costs of the suit ; but where the 



Part V.— Vendor’s Title. 


177 


On an open contract the vendor must bear the 
expense of procuring & making an abstract of any 
deed forming part of the forty years* title, although 
such deed be not in his possession. 

The word “ abstract ” in Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 3 (6), is to be 
distinguished from the “ abstract ” of title to which 
the purchaser is entitled ; & a purchaser cannot be 
said to require an abstract of a particular deed,** 
merely because he requires an abstract of title for 
the prescribed length of time, which involves the 
abstracting of that deed . — Re Johnson & Tusttn 
(1885), 30 Ch. D. 42 ; 54 L. J. Ch. 889 ; 53 L. T. 
281 ; 33 W. R. 737 ; 1 T. L. R. 579, V. A. 

Annotations Apld. Re Moody & YatoH’ Contract (1885), 
30 Ch. D. 344. Distd. Re Stuart & Olivant & Seadou*B 
Contract, [1896] 2 Ch. 328. Folld. Re Staiiitord, Spaldins: 
& Boston Banking: Co. & Knigrht’s Contract, [1900] 
1 Ch. 287. Distd. Re Wright & Thompson’s Contract, 
[1920] 1 Ch. 191. Reid. Re Glen ton & Saunders to 
Haden (1885), 53 L. T. 431 ; Re Buthy ic Jesson’s Con- 
tract, [1898] 1 Ch. 419. 

1462. .] — Re Stamford, Spalding & 

Boston Banking Co. & Knight’s Contract, No. 
1310, ante. 

1463. Deeds not in vendor’s possession.] — Rc 

.Toiinson & Tusttn, No. 1 l()l, ante. 

C. Expenses of Obtahiing, Producing, and 
Inspecting Doeurnents. 

See Law of Propei4y Act, 1925 (c. 20), 

s. 45 (4), (8). 

1464. General rule — Expenses borne by pur- 
chaser.] — Unless the contract for sale contain.s 
provisions inconsistent witli Conveyancing Act, 
1881 (c. 41), s. 3 (0), the expense of searching for 
all documents not in the vendor’s pos.session &; 
required by the purchaser for the purpose of 
verifying the abstract, not excepting even the 
deed, e.g. an undeilease, which is tJie root of the 
vendor’s title, must bo borne by the purchaser. — 
Re Stuart &; Olivant & Seadon’s Contract, 
[1890] 2 Oh. 328 ; 05 L, J. Ch. 570 ; 74 L. T. 450 ; 
44 W. R. 010 ; 12 T. L. R, 382 ; 40 Sol. Jo. 497, 
C. A. 

1465. — Deeds In possession of vendor’s 

mortgagee.] — A vendor agreed to sell to a purchaser 
a certain house “ & the inheritance thereof in fee 
simple in possession, free from incumbrances,” 
except certain restrictive covenants ; & the con- 
tract provided that the vendor, & ” all other 
necessary parties if any,” should make & execute 
to the purchaser a proper assurance, that “ such 
assurance, & every other act & thing required by 
the purchaser for perfecting or completing the 
vendor’s title or otherwise,” should be “ x^^'^^P^red, 
obtained, made, & done at the expen.so of the 
purchaser.” When the abstract of title was 
delivered, it appeared that the property was sub- 
ject to a mtge. effected by the vendor. A summons 
was taken out by the vendor, under Vendor & 
Purchaser Act, 1874 (c. 78), claiming that the 
expenses of tlie production & inspection required 

purchaser for the verification of the abstract, 
of the deeds & documents in the abstract referred 
to, which were in the possession of the vendor’s 


mtgee., should be borne by the purchaser, pursuant 
to Conveyancing Act, 1881 (c. 41), s. 3 (6) ; & 
that the expenses of the concurrence of the vendor’s 
mtgee. in the conveyance to the purchaser should 
ho borne by the purchaser, pursuant to the terms 
of the contract : — Held : (1) under Conveyancing 
Act, 1881 (c. 41), s. 3 (6), the costs in question were 
expressly thrown upon the purchaser ; there was 
nothing in the terms of the contract 1x3 bring the 
case within the exception contained in sub-sect. 9 
of the same sect. ; & the costs of obtaining the 
concurrence of the mtgee. were clearly within the 
terms of the contract . — Re Willett & Argenti 
(1889), 60 L. T. 735 ; 5 T. L. R. 476. 

Avnotation : — Distd. Rc Sander & Walford’s Contract (1900), 

83 L. T. 316. 

1466. Production of will not in vendor’s 

possession .] — Rc Kbswortii A Tidy’s Contract, 
No. 1323, ante. 

1467. Where expenses borne by vendor — Extra 
costs of inspection — Deeds produced in different 
parts of country.] — Where title deeds are in the 
hands of x>crsons residing in different parts of the 
country, the vendor must bear the expense of the 
purchaser sending a clerk to compare the abstract 
with the deeds.— H ughes v. Wynnio (1836), 8 
Sim. 85; 59 E. R. 31; affd. (1837), 1 Jur. 720, 
L. 

1468. Cost of surveyor’s certificate — Sale of 

leaseholds.] — The certiheate of the lessor’s sur- 
veyor that tlie house has been linished to his 
satisfaction is not a “ cortilicato ” or “ evidence ” 
within Conveyancing Act, 1881 (c. 41), s. 3 (6), 
the expense of obtaining which must be borne by 
the purchaser, but it is a part of the title itself. — 
Re Moody & Yates’ Contract (1885), 30 Ch. D. 
314 ; 54 L. J. Ch. 886 ; 53 L. T. 845 ; 33 W. R. 
785 ; 1 T. L. R. 650, (\ A. 

Annotations : — Distd. Re Stuart & 01i\aiit & Seadon’s Con- 
tract, [1896] 2 (’ll. 32S ; Re Wright tx, Thompson’s Cou- 

trael, [1920] I Ch. 191. 

1469. Cost of obtaining title deeds to be 

handed over on completion — Though not referred 
to on abstract.] — On an open contract the vendor 
must bear the expense of obtaining title deeds 
required by the purchaser to be lianded over on 
completion, although such title deeds are not in 
vendor’s x>ossession, & are not referred to in the 
abstract . — Re Duthy k, Jesson’s Contract, 
[1898] 1 Ch. 419 ; 67 L. J. Ch. 218 ; 78 L. T. 223 ; 
46 W. R. 300 ; 42 Sol. Jo. 269. 

1470. Cost of statutory declarations — As to pay- 
ment of interest on mortgage.] — In 1818 certain 
freehold property was mortgaged by the then 
owner, the form of the mtge. being a conveyance 
of the fee simple to trustees upon trust, at any time 
after the expiration of six months from the date 
named for repayment of the principal, to sell the 
X>roperty, & discharge the debt, etc., out of the 
Iirocoeds & to pay the residue to the mtgor., 
his exors., administrators, or assigns. The deed 
contained a proviso for redemiition, <fc also pro- 
visions making the receipt of the trustees, their 
heirs or assigns, a sufficient discharge to a pur- 
chaser of the property, k exonerating any pur- 
chaser from seeing to the application of the 


question really In issue between tl 
purchaser was one other tha 
of title & was decided against the pu: 
chaser, the ct. gave the vendor tt 
00 ^ of the suit although a good tit^ 
shown until after bl 
me^ no abstract having been demande 
previously. — Uaogart v. Quacked 
bush (1868), 14 Gr. 701. — CAN. 

1461111. .] — When pit 

make out title to a pui 
allowed to make i 
out himself, & deduct the expense froi 

— ^VOL. XL. 


his purchase -money. — H arding l\ Mid- 
dleton (1823), 1 Hog. 80. — IR. 

PART V. SECT. 6, SUB-SECT. 10.— C. 

d. Evidence required to he obtained 
at purchaser's expense — Proof of 
identity of person named in deed .^ — 
Re Mather & Payne’s Contract, 
[1905] V. L. R. 463.— AUS. 

e. Costs of obtaining certified 

copies- Falls on purchaser in Bombay. ] 
SHAMSUDIN TA.TBHAI V. DAHYARHAI 

Maqanlal (1923), I. L. R. 48 Bom. 


368.— IND. 

f. What expenses borne by vendor 
— Costs of mortgagee producing cerii- 
ftcate of title.] — Donaldson v. Gray, 
[1920] V. L. 11. 379.— AUS, 

g. Whether costa of registry 

searches.] — Langford (Lady) v. 
Mahony (1845), 3 Jo. & Lat. 97.— IR. 

h. .] — Where freehold 

or chattel real property is offered for 
sale under conmtlon'’ which do not 
provide for the expense of registry 
searches, the vendor is boimd, not- 

N 
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Sale or Land. 


Sect. 5 . — Proof and investigation of title: Sub-sect. 
10, C. Part VI. Sect. 1 : Svb-sect. 1, cfc 
B. (g).] 

purchase-money, & rendering unnecessai'y the 
concmTence of the mtgor., or his heirs, in any 
conveyance under the tnist for sale. The deed, 
however, did not contain any provision exonerating 
a purchaser from inquiring whether default had 
been made in payment of principal or interest nor 
as to whether anything was owing on the security. 
The mtgor. died in 1839. having by his will devised 
the property comprised in the mtge. to several 
of his children in succession, as tenants for life, 
with remainders over. The last surviving tenant 
for life died in 1887, & shortly afterwards, A. & B., 
in whom llie mtge. had become vested by transfer, 
there having ]ire\ iously been several mesne 
transfers, eonti'aeted to sell the property. The 
vendois sold as mtgees., in xmrsuance of the trust 
contained in tlie mtge. The purchasers having 
raised an objedion to tlie validity of the title, a 
summons was taken out, under the Vendor A 
Purchaser Act, 1874 (c. 79), by the vendors, asking 
for a declaration that a good title had been shown : 
— Held: (1) without the concurrence of all the 
X^ersons at X)rescnt entitled to the equity of 
redcmi)tion, it w^as necessary, in older to enable 
the vendors to make a good title to the propeii^y, 
that they should, hy obtaining statutory 
declarations, furnish evidence of the subsistence 
of the mtge. from the death of the mtgor. down to 
the date of the sale ; (2) as to the costs of the 


proceedings, according to the ordinary practice, 
the costs of the statutory declarations furnished 
by the vendors would, under Conveyancing Act, 
1881 (c. 41), s. 3 (6), be payable by the purchasers, 
the conditions of sale being silent as to such 
expenses, while the costs of the summons would 
be payable by the vendors ; (3) in the present case 
the proper order would be that the vendors’ 
expenses in procuring k, furnishing the purchasers 
with the evidence of payment of the interest on 
the mige. should be considered as part of the 
vendors’ costs of the summons, & no costs of the 
summons should be given to either side. — Be 
Edwards k Rudkin to Green (1888), 58 L. T. 789. 

1471. Where abstract complete.] — Where 

vendor’s title to sell depends on a fact, e.g. that 
they became mtgees. in possession before Courts 
(Emergency Powers) Act, 1914 (c. 78), & that fact 
though omitted in the abstract is stated in the 
answers to requisitions, the abstract is rendered 
comy)letc k the expense of a statutory declaration 
made by the vendor or any other person in proof 
of the fact must be borne by the purchaser under 
Conveyancing Act, 1881 (c. 41), s. 3 (6). — lie 
Wrtgitt k ’J’HOMrsoN’s Contract, [1920] 1 Ch. 
191 ; 89 L. ,1. Ch. GO ; 122 L. T. 92 ; 36 T. L. R. 
37 ; 04 Hoi. Jo. 52. 

Costs as between solicitor & client.] — See 

SOLK’ITORS. 

Costs Of conveyance on compulsory purchase.] — 

See Compulsory Purchase of Land, ^’ol. XT., 
pp. 234-230, Nos. 1240-1265. 


Part VI. — Position of Parties Pending Completion. 


Sect. 1.— RIGHTS AND UABELITIES WITH 
RESPECT TO THE PROPERTY. 

Sub-sp:ct. 1. — Effect op Contract on 
Ownership. 

A. Vendor. 

1472. Vendor as trustee for purchaser.] — Daire 
V. Beversiiam (1661), Nels. 70; 21 E. R. 793 ; 
snh nom. Davies v. Bbversham, Freem. Ch. 157 ; 
3 Rep. Ch. 4 ; 1 Cas. in Ch. 39. 

ArmotaiioTiB : — Retd. WalnowTiffht v. Elwoll (1816), 1 Madd. 
627 : CholTnondeley v. Clinton (1820), 2 Joe. & W. 1 ; 
Matthew v. Obborne (1853), 13 C. B. 919. 

1473. .] — The vendor of the estate is, from 

the time of lus contract, considered as a trustee 
for the purchaser, & the vendee, [is] as to the 
money, a trustee for the vendor (I^ord Hard- 
wiCKE, C.). — Green v. Smith (1738), 1 Atk. 572 ; 
West temp. Hard. 561 ; 26 E. R. 360, L. C. 
Annotations: — ^Refd. Broome v. Monck (1805), 10 Vob. 

697: Toft V. St(5phon8on (1848), 7 Hare, 1. Mentd. 
Whittaker r. Whittaker (1792), 4 Bro. C. C. 31. 

1474. .] — Capel V. Girdler, No. 14.95, post. 

1476. .] — Wilson v. Clapham, No. 1633, 

post. 

1476. .] — Holroyd p. Marshall, No. 1500, 

post 

1477, ,] — Hadley v. London Bank of 

Scotland, Ltd., No. 1496, post. 


1478. .]~~PniLLirs v. Silvester, No. 1534, 

post. 

1479. .] — Royal Bristol Permanent 

Building Society v. Bomash, No. 1562, post. 

1480. .J — Clarke v. Ramuz, No. 1536, post. 

1481. .] — A vendor contracted with a pur- 
chaser for the sale of a house which had been 
insured by the vendor against fire. The contract 
contained no I'eference to the insurance. After 
the date of the contract but before the time fixed 
for completion the liouse was damaged by fire, 
<S6 the vendor received a sum of money from the 
oiTiee : — Held : the purchaser, who had completed 
his conti'act, was not entitled as against the vendor 
to the benefit of the insurance. 

Qu. : whether the office could not compel the 
vendor to refund the money. 

Wlien the contract is performed by actual 
conveyance, or performed' in everything but the 
mere formal act of sealing the engrossed deeds, 
then that completion relates back to the contract, 
& it is thereby ascertained that the relation was 
throughout that of trustees k cestui que trust 
(James, L.J.). — Raynbr v. Preston (1881), 18 
(’h. D. 1 ; 60 L. J. Ch. 472 ; 44 L. T. 787 ; 46 
J. P. 829 ; 29 W. R. 647, C. A. 

Annotations : — Apld. Ridout V. Fowler, [1904] 1 Ch. 658. 

Befd. Be Lyno-Stephens & Scott-Mlller’e Contract, [1920] 


withstanding Conveyancing ic Law of 
Property Act, 1881, 8. 3 (6), to furnish 
such seetfches at his own expense . — Be 
Murray & Heqarty’s Contract 
(1886), 16 L. R. Ir. 610.— IR. 

k. Whether proof of heirship.] 

— Re CoNLON & Faxtlkbner’s Con- 
tract, [1916] 1 I. R. 241.— IR. 


PART VI. SECT. 1, SUB-SECT. 1.— A. 

1472 i. Vendor as trustee far pur- 
chaser .] — The statement that under a 
contract for the sale of an Interest in 
land the vendor becomes a trustee for 
the purohaaer of the interest contracted 
to be sold, subject to a lien for the 
purchase money. Is only true If, & bo 


far 08 a ct. of equity would, under all 
the ciroumstfincos of the case, grant 
speclflo performance of the contract. — 
Miller v. Howard (1914), 30 W. L. R. 
112 ; 7 W. W. R. 627. P. C.— CAN. 

1472 ii. .] — Be RoOEBS, [1921] 

N. Z. L. R, 245 —N.Z. 
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1 Ch. 472. Mentd. CasteUaln v. Preston (1883), 52 lu J. 

Q. B. 366 ; I. R. Comrs. v. Angus, Same v. Lewis (1889), 

23 Q. B. D. 679; Eccl. CJomrs. for England v. Royal 

Exchange Assce. Corpn. (189.5), 11 T. L. R. 476 ; He 

Elementary Education Acts, 1870 & 1873, [1909] 1 Ch. 

65 ; Mason v. Fulham Corpn. (1910), 102 L. T. 188 ; 

Siunott V. Bowden, [1912] 2 Ch. 414. 

See, noWy Law of Property Act, 1925 (c. 20), 
s. 47. 

1482. .] — Lockharts v, Rosen (Bernard) 

& Co., No. 1035, vosL 

1483. Extent of trusteeship.] — An estate 

which testator had contracted to sell, held to pass 
by a devise of all his real & personal estate to 
trustees, in trust to sell. 

The contract to sell is a disposition of the estate, 
A by it the vendor parts with his right & dominion 
over it. It is in equity no longer his. He is 
considered constructively to be a trustee of the 
estate for the purchaser, & the latter as a trustee 
of the purchase-money for him. . . . The vendor, 
ther(‘fore, is not a mere trustee : he is in progress 
towards it, &; finally becomes such when the money 
is paid, & when he is bound to convey. In the 
tneantime ... he retains for ceHain purposes 
his old dominion over the estate (1*lumer, M.R.). — 
Wall v. Bright (1820), 1 Jac. & W. 494 ; 37 E. R. 
450. 

Annotatiovft : — Consd. Trotter Wn/t son (1869), L. R. 4 0. P. 

434. Expld. Shaw v. Foster (1872), L. R. 5 11. L. 321. 

Consd. Lysaght v. Edwards (1876), 2 Ch. I). 499. Refd. 

Dowson V. Solomon (1859), 1 Brew. & Sm. 1 ; Kidont 

t\ Fowler, [1904] 1 Ch. 658. 

1484. .] — SiiAW V. Foster, No. 1197, 

pOHt. 

1485. .] — Lysagiit v. Edwards, No. 

1518, post. 

1486. .1 — Eomont (Earl) v. Smith, 

Smith v. Egmont (Earl), No. 1539, post. 

1487. .] — Bolton Partners v. 

Lambert, No. 1538, post. 

1488. ,] — Wliere completion of a pur- 

chase is delayed without any fault on the part of 
the purchaser, & the vendor remains in possession 
& receives rents aRer the date lixed by the contract 
for completion, the vendor is not at liberty, as 
against the purchaser, to retain out of the rents so 
received arrears of rent accrued duo at the date 
of the contract or subsequently before the date 
lixed for completion. 

He [the vendor] is a trustee in a modified sense 
(Kekewicit, J.). — Plews v. Samuel, [1904] 1 Oh. 
464 ; 73 L. J. Ch. 279 ; 90 L. T. 533 ; 52 W. R. 
410 ; 48 Sol. Jo. 270. 

1489. Effect of charge given to third party.] 

— Shaw v. Foster, No. 1497, post. 

1490. With right of indemnity.] — Bolton 

Partners v. Lambert, No. 1538, post. 

1491. Conditional on performance of con- 

tract.] — In June, 1901, the purchaser, under a 
contract for the sale of land, which was to be com- 
pleted on Sept. 29, paid a deposit & was let into 
possession. The purchaser did not complete at 
the time appointed, & litigation ensued between 
him & the vendor. In Aug. 1902, a judgment 
creditor of the purchaser obtained an order 
appointing himseK, upon giving security, receiver 
of the rents, etc., receivable in respect of the 
purchaser’s in^rest in the land under the contract 
for sale. Notice of this order was at once served 
on the vendor, & the order was registered under 
Land Ohai'ges Registration & Searches Act, 1888 
. ‘ ^ Charges Act, 1900 (c. 26), but the 

cremtor did not perfect his security as receiver 
imtil May, 1903, Meanwhile, in Jan. 1903, the 
iitigation between the purchaser the vendor 
was compromised, a consent order being made 
ior the rescission of the contract of sale & the 


delivery up of possession of the property by the 
purchaser on payment of £110 to him by the 
vendor. In May, 1903, the judgment creditor 
commenced an action against the vemlor claiming 
a declaration that by virtue of the receivership 
order he was entitled to a lieu or charge on the 
property for securing payment of the judgment 
debt & costs, with interest, & claiming also pay- 
ment of tbo judgment debt & costs by deft. : — 
Held : (1) the £110 was not x>aid to the xmrehaser 
as the price of any interest which he had in thf' 
land, but on the basis that he had no interest, Ik. 
only for the purpos(3 of getting him out ol 
possession ; (2) the judgment creditor had no 

claim against the vendor, ifc tlie action must b<‘ 
dismissed. —R ido ITT v. Fowler, [1904] 2 Ch. 93 ; 
73 L. J. Ch. 579 ; 91 L. T. 509 ; 53 W. R. 42 ; 
48 Sol. Jo. 571, C. A. 

H. Purchaser. 

{a) 1 71 General. 

1492. Whether purchaser becomes equitable 
owner.] — Datre v. Beversham (1661), Nels. 76; 
21 E. R. 793 ; suh nom. Davies v. Beversham, 
Freem. Ch. 157 ; 3 Rep. Ch. 4 ; i Cas. in Ch. 39. 
Annotations • — Refd. Wainewrigrht v. Elwcll (181C), 1 Madd 

627 : Cliolmoiidoloy v. Clinton (1820), 2 Jar. & W. 1 , 

Matthew r. Obhorno (1853), 13 C. B. 919. 

1493. .] — One articles to buy certain lands, 

he thereby becomes seised thereof in eqiiil y ; but 
where A. devised all his real personal estate A 
afterwards articled to purchase lands, then 
died, th(‘ heir-at-law was hold to bo entitled to this 
estate, as not glassing by the will ; seeus had the 
articles for the purchase been before the will, for 
then the estate would have passed. — L angford v, 
Pitt (1731), 2 P. Wms. 629 ; 24 E. R. 890. 
Annotation: — Mentd. Sabbailou r. Sabb.ulon (1738), Lor 

tcynp. Hard. 4J3. 

1494. .]- R. V. Snow (1794), cited in 0 

Price, at p. 465 ; 140 E. R. 868. 

Annotahon : — Consd. (^anberd v. A.-G (1819), 6 Price, 4.11. 

1495. .] —An estate contract ed for will 

pass by a subsequent devise of all lands ; the 
devisor being (equitable owner under the contract. 

I The vendor is trustee for him 1 testator]. If 
I lie had by his will aH/cn wards disposed of all his 
lands, this estate would have x^assed by that will 
(Grant, M.R.). — Capel v. Girdler (1804), 9 
Ves. 509 ; 32 K. R. 700. 

1496. .] — On a bill tiled for sx)eciric 

formance of an alleged contract for sale of premises 
by defts. to pltf., d(*fts. contended that they never 
entered into the contract alh‘ged. Upon the 
evidence before the ct. uxmn a motion for an 
injunction to restrain defts. from selling the pro- 
p(‘rt.y except to pltf., their lordships, even assum- 
ing that pltf. would succeed in his suit,^ were 
governed by the consideration that the incon- 
venience of granting the injunction would be far 
greater than that of withholding it ; & therefore 
dissolved the injunction which had been granted. 

So long as the contract is an undisputed contract 
the whole of the property is in equity transferred 
from the vendor to the purchaser ; the vendoi* 
then becomes a trustee for tin' purchaser & tlie 
trustee cannot be permitted to deal with the legal 
estate so as to inconvenience the purchaser. . . . 
In a case where there is an undisputed & clear 
contract, there the ct. will undoubtedly interfere 
in restraining the vendor from transferring the 
legal estate to a third person (Turner, L.J.). — 
Hadley v. London Bank op Scotland, Ltd. 
(1865), 3 De G. J. & Sm. 63 ; 12 L. T. 747 ; 11 
Jur.N. 8. 554; 13 W. R. 078 ; 46 E. R. 502, L. JJ. 

Annotations: — Apld. Lysaffht v. Edwarda (1876), 2 Ch. D. 

499. R^d. Joniihton v. Boyes (1898), 14 T. L. R. 475. 

N 2 
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Sect, 1. — Rights and liabilities with respect to the 
property: Sub-sect, 1, B. (g).] 

1497. .] — F. entered into a contract with 

P. to sell him some leasehold property. P. paid 
part of the purchase-money, & obtained from F. a 
lease of the premises for a short term of years, in 
favour of a nominee of P. P. had dealings with 
bakers, to whom he became much indebted. 
Being called on to give the bankers some security, 
he handed to them the title deeds of a freehold 
estate, which he charged with the debt, & at the 
same time he deposited with them his contract for 
the purchase of the hiasehold propci*ty. He 
accompanied this deposit with a written memo- 
randum in which he agreed to make to the bankers 
“ a valid assignment of my contract with P. for 
the purchase of ” the leasehold x>remises, “ by 
way of rntge. for further securing,” etc. The 
bankers, by their solrs., some time afterguards 
gave to F. notice, in the above words, of this 
agreement, & the solr.’s letter called it “ a charge 
by P. on his purchase.” F. acknowledged the 
receipt of this notice. He heard nothing more 
of the matter. P. did not complete his purcliase 
at the stipulated time, but did so aft(‘rwards, & 
then F., according to the terms of the original 
contract, executed to him a conveyance of the 
leasehold premistjs, without any notice being taken 
in the conveyance of the claims of the bankers ; — 
Held : the rule of equity, that a vendor of an estate 
IS, after the making of the contract of sale, a trustee 
for the i^urcliaser, did not apply to tliis case, F. 
was in no way liable to the bankers. 

There cannot be the slightest doubt of the 
relation subsisting in the eye of a ct. of equity 
betweem the vendor & purchase]’. The vendor was 
a trustee of tlie property for the purcliaser ; the 
purchaser was the real b(*neticial owner in the eye 
of a ct. of equity of the property, subject only t/O 
this observation, that th(‘ vendor, whom I have 
called the trustee, was not a mere dormant trustee, 
he was a trustee having a personal <fe substantial 
interest in the property, a right to protect that 
interest, an active right to asseit) that interest 
if anything should be done in derogation of it. 
The relation, therefore, of trustee cestui que 
trust subsisted, but subsisted subject to the para- 
mount right of the vendor & trustee to protect 
his own interest as vendor of the property (Lord 
Cairns). 

P., the purchaser, being the real & beneficial 
owner . . . there cannot be any doubt of the 
rights of P. with regard to the property of which 
he had thus become beneficial owner. He had a 
right to devise it ; he had a right to alienate it, 
lie had a right to charge it (Lord Cairns). 

The moment that a contract for sale & purchase 
is entered into & the relation of vendor & vendee 
is constituted, the vendor becomes a constructive 
trustee for the vendee. It is but a constructive 
trust (Lord Hatiierley, C.). — Shaw v, Foster 
(1872), L. B. 5 n. L. 321 ; 42 L. J. Ch. 49 ; 27 
L. T. 281 ; 20 W. B. 907, H. L. 

Annotations : — Apld. Lysagrht v. Edwards (1876), 2 Cli. D. 
499 ; Boddlnc^n v. Atlee (1887), 35 Ch. D. 317; Re 
Stucley, Stndey v. Kekewich, [1906] 1 Ch. 67. Reid. 
Cave V. Mackenzie (1877), 46 L. J. Ch. 564 ; Effinont v. 
Smith, Smith v. Egmont (1877), 6 Ch. D. 469 ; London & 
County Banking Co. v. Ratcliffo (1881), 6 App. Cae. 722 ; 
Re Thackwray Sc Young’s Contract (1888), 40 Ch. D. 34 ; 
Raffety v. Schofield, [1897] 1 Ch. 937 ; Ridout v. Fowler, 
[1904] 1 Ch. 658 ; Golden Bread Co. r. Hommings. [19221 
1 Ch. 162. Mentd. Glyn Mills Currie v. East & West 
India Dock Co. (1882), 7 App Cas. 691 ; Levy v. Stogdon, 
[1898] 68 L. J. Ch. 19 ; United Realization Co. v.l. R. 
Oomrs., [1899] 1 Q. B. 361. 

1498. .] — Lysaght V , Edwards, No. 1518, 

post. 


1499 , Only as against vendor.] — This rule 

[that by a contract of purchase the purchaser 
becomes in equity the owner of the property] 
applies only as between the parties to the contract, 
& cannot be extended so as to affect the interests 
of others. If it could, a contract for the purchase 
of an equitable estate would be equivalent to a 
conveyance of it. Before the contract is caiTied 
into effect, the purchaser cannot, against a stranger 
to the contract, enforce equities attaching to the 
property (Lord Cottenham, C.). — Tasker v. 
Small (1^37), as reported in 3 My. & Cr. 63 ; 7 
L. J. Ch. 19 ; 40 E. B. 848. 

Annotations : — Apld. Bird v. G. E. Ry. (1865), 19 C. B. S. 
268; De Houghton v. Money (1866), 2 Ch. App. 164. 
Consd. Fenwick v. Bulman (1869), L. 11. 9 Eq. 165. Apld. 
Luinley v. Timms (1873), 28 L. T. 157. Refd. West Mid. 
Ry. V. Nixon (1863), 1 Hem. Sc M. 176 ; Abcraman 
Ironworks v. Wickens (1868), 4 Ch. App. 101 : I- R* 
Colors, v. Angus, Same v. Le\^s (1889), 23 Q. B. D. 579 ; 
Richards v. Pryse, [1927] 2 K. B. 76. Mentd. Robots v. 
Marchant (1843), 13 L. J. Ch. 56 ; Cntts v. Thodey (1814), 
2 L. T. O. S. 474 ; Nolthorpo v. Holgate (1844), 1 Coll. 
203. 


1500. Contract must be capable of specific 

performance.] — In equity it is not necessary for the 
alienation of existing property that there should be 
a formal deed of conveyance. A contract to 
transfer the property, given for valuable considera- 
tion, provided it is capable of being the subject 
of a decree for specific performance, passes it at 
once, A the vendor becomes a trustee for the 
vendee. This rule applies to personal property, 
as well as to real estate. — II olroyd v . Marshall 
(1862), 10 H. L. Cas. 191 ; 33 L. J. Oh. 193 ; 7 
L. T. 172 ; 9 Jur. N. S. 213 ; 11 W. B. 171 ; 11 
E. B. 999, H. L. 

Annotations : — Consd. Joseph v. Lyons (1 884), 15 Q. B. D. 280 ; 
IVlorrls V. Delobbel-Fiipo, [1892] 2 Ch. 352; Jie Lind, 
Induhtrials Finance Syndicate -i). Lind, [1915] 2 Ch. 345 ; 
Re Wait, [1927] 1 Ch. 606. Refd. Bolding v. Read (1865), 
3 H. &■ C. 955 : Trotter v. Watson (1869), 1 Hop. be Colt. 
216; Fothcrgill v. Rowland (1873), 43 1.. J. Ch. 252 ; 
Leatharn v. Amor (1878), 47 L. J. Q. B. 581 ; Lazarus v. 
Andrado (1880), 5 C. P. J). 318 ; Re D’Epinouil, Tadman 
V. D’Eplneiiil (1882), 20 Ch. D. 758 ; Clemonts v. Matthews 
(1883), 11 Q. B. D. 808 ; Harding v. Harding (1886), 17 
Q. B. D. 442 ; Ross v. Army & Navy Hotel Co. (1886), 

34 Ch. D. 43; Re Clarke, Coombo v. Carter (1887), 36 
Ch. D. 348 ; Hilton v. Tucker (1888), 57 L. J. Ch. 973 ; 
Tailby v. Official Receiver (1888), 13 App. Cas. 623; Ward, 
Lock V. Long, [1906] 2 Ch. 550 ; Performing Right Soc. 
V. London Theatre of Varieties, [1924] A. C. 1. Mentd. 
lieeve v Wliitniorc, Martin v. Wldtmoro (1863), 4 De G. J. 
Sc Sm. 3 ; Re Barker, Er p. Goroly (1864), 5 New Rep. 
22 ; Dean v. Byrnes (1864), 3 Moo. P. C. C. N. S. 92 ; Lang- 
ton, etc. V. Waring, etc. (1865), 18 C. B. N. S. 315 ; Brown 
V. Bateman (1867), L. R. 2 C. P. 272 ; Re Marine Mansion 
Co. (1867), L. R. 4 Kq. 601 ; Tobb v. Hodge (1869), 38 
L. J. C. P. 217 ; Thompson v. Cohen (1872), L. R. 7 
Q. B. 527 ; Re Cook, Ex p. Izard (1874), 30 L. T. 7 ; 
Anon., [1875] W. N. 203; Greenbirt v. Smeo (1876), 

35 L. T. 168 ; Re Bamford, Exp. Games (1879), 12 Ch. D. 
314 ; Baghott v. Norman (1880), 41 L. T. 787 ; Collyer v. 
Isaacs (1881), 19 Ch. D. 342 ; Re Jones, Ex p. Nichols 
(1883), 22 Ch. D. 782 ; Reeves -u. Barlow (1884), 12 Q. B. D. 
436 ; Walker v. Bradford Old Bank (1884), 12 Q. B. D. 
511 ; Thomas v. Kelly (1888), i3 App. Cas. 606 ; JRe 
Turcan (1888), 58 L. J. Ch. 101 ; Re Pyle Works (1890), 
44 Ch. D. 534 ; Re Standard Manufactm-ing Co. (1891), 
60 L. J. Ch. 292 ; Church v. Sage, Froy, Claimant (1892), 
67 L. T. 800 ; Administrator General of Jamaica v. 
Lascellos, Do Mercado, [1894] A. O. 135; Re Dallas, 
[1904] 2 Ch. 385 ; Re Rois, Ex p. Clough (1904), 91 L. T. 
592 ; National iTovincial Sc Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. 


1501. .] — If the vendor is not in a 

position to obtain a decree for specific performance, 
whether by reason of some defect in title or by 
reason of some collateral misrepresentation, the 
pui’chaser never was, in the view of the ct., owner 
in equity of the property. So, too, if by reason of 
delay, or other circumstances the ct. declines to 
grant to the purchaser specific performance the 
purchaser is not treated as being in equity owner of 
the property (Cozens-Hardy, J.). — Cornwall v , 
Henbon, [1899] 2 Ch. 710 ; 68 L. J. Ch. 749 ; 81 
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L. T. 113 ; 48 W. K. 42 ; 15 T. L. B. 544 ; on 
appeal, [1000] 2 Cli. 208, C. A. 

Annotation : — Refd. Von Freodon v. Hull & Turner (1906), 
75 L. J. K. B. 359. 

1502. Contract for immediate sale.]— When 

the owner of an estate contracts with a purchaser 
for the immediate sale of it, the ownership of the 
estate is, in equity, transferred by that contract 
(Lord Westbury, C.). — Rose v. Watson (1864), 
10 U. L. Cas. 672 ; 3 New Rep. 673 ; 33 L. J. Ch. 
385 ; 10 L. T. 106 ; 10 Jur. N. S. 297 ; 12 W. R. 
585 ; 11 E. R. 1187, H. L. 

Annotations Apld. Torrance r. Bolton (1872), 41 L. J. Oh. 
643 ; Lysaght v. Edwards (187G), 2 Ch. D. 499. Consd. 
Levy V. Stogdon, [1898] 1 Ch. 478 ; lie Stucley, Stucley v. 

K. eke\^ch, [1906] 1 Ch. 67. Refd. Aberaman Iron Works 
r. Wiclvcns (1868), 4 Ch. App. 101 ; Hhaw v. Foster (1872), 

L. 11. 5 H. L. 321 ; Beddlngton r. Atlee (1887), 35 Ch. D. 
317 ; Cornwall v. Hf'nson, [1899 J 2 Ch. 710 ; Dodson v. 
Downey, [1901] 2 Ch. 620; Whitbread v. Watt, [190 ' 
1 Ch. 835 ; Ridout v. Fowler, [1904] 1 Ch. 658 ; He Wai 
[1927] 1 Ch. 606. Mentd. McCreight v. Foster (1870), _ 
Ch. App. 604 ; Myeock v. Beatson (1879), 13 Ch. D. 384 ; 
Flemings. Loo (1901), 70 L. J. Ch. 805. 

1503. Purchaser let into possession — Right 

of vendor to protect own interests.] — Upon the 
execution of the contract, & tlie purchaser being 
let into possession, he became the owner in equity 
of the land, subject to payment of the purchase- 
monej^ in accordance with tlie contract, & subject 
to the paramount right of the vendors to protect 
their own interests as vendors of the property 
(Byrne, J.). — Ecclesiastical Comrs. v, Finney, 
[1899] 2 Ch. 729 ; 69 L. J. Ch. 139 ; 81 L. T. 536; 
on opvcal, [1900J 2 Ch. 736, C. A. 

1504. Effect of special stipulation in con- 

tract.) — Ualford V, Clark (1915), 50 L. Jo. 68. 

1505. Purchaser as tenant at will — Where let 
into possession.] — One who is in possession under 
an agreement to purchase, is a tenant at will. — 
i)OE d. Mellersii V. Redman (1829), 8 L, J. O. 8. 
K. B. 154. 

1506. .] — A party who has boon let 

into possession of land on a contract of sale which 
luiuS not been completed, is a tenant at will to the 
vendor. — B all v. Cullimore (1835), 2 Or. M. Ac K. 
120 ; 1 Gale, 96 ; 5 Tyr. 753 ; 4 L. J. Ex. 137 ; 
150 E. R. 51. 

Annotation : — Refd. Hogan v. Hand (1861), 14 Moo. P. C. C. 

1507. Trustee of money for vendor.] — Green v. 
Smith, No. 1473, ante, 

1508. Not for third person.] — From the 

time of the agreement for a purchase of an estate, i 


the vendee is a trustee as to the money for the 
vendor. But this rule is confined merely to the 
vendor & vendee, & will not extend to a third 
person. — Pollexfen v. Moore (1745), 3 Atk. 272 ; 
26 E. R. 959. 

Annotations : — Dbtd. Mackroth v. Symmons (1808), 15 Ves, 
329 : Selby v. Selby (1828), 4 Rush. 336. Consd. Wythe 
V. Hemilker (1833). 2 My. & K. 635 ; Sproule v. Prior 
(1836), 8 Sim. 189. Lord Hardwicko decided Pollcxfen 
V Moore in 1745. If the report in Aticins is right, ho did 
express an opinion that the eqiuty of the unpaid vendor 
would not extend to a tlilrd person ; but it is clear . . . 
from the registrar’s book, that ho did not so decide 
(Shad WELL, V.-C.). Refd. Fawell v. Heells (1773), Amb. 
724. Mentd. Blackburn v. Gregsoii (1785), 1 Bro. C. C. 
420 ; Austen v. Halsey (1801), 6 Ves. 475. 

1509. .] — Wall v. Brioht, No. 1483, ante, 

1510. Price payable by Instalments — Default of 
payment — Forfeiture— Vendor not compellable to 
convey.) — In an agn^ement for the sale of leasehold 
premises to be paid for by inbtalments it is stipula- 
ted that in default of imymcnt of the instalments 
at specified times, the foniU‘r instalments shall 
be forfeited, & the vendor shall not be compellable 
to convey. The forfeituris enures to destroy 
every right which the vendee took under the 
agreement, but does not affect any right of 
possession which ho had before. No previous 
right being proved. Semhle : the party after 
forfeiture is a mere tenant by sufferance. — D oe d. 
Moore v, Lawdkr (1816), I Stark. 308. 

Annotation : — Apld. Doe d. Rogers v. Pullen (1836), 2 

N. C. 749. 

Tenancy at sufferance.] — 

Doe d. Moore v. Lawder, No. 1510, ante, 

1512. Right to injunction against vendor— In 
relation to user of property.] — A contract liaying 
been entered into for the purchase of land, it is 
not competent to the iiurchaser, before the title 
has been accepted, to obtain an injunction restrain- 
ing the vendor from using or continuing to use 
external wall of the building, the subject of the 
contract, as a party-wall, or from encroaching on 
the land, or from building so as to obstruct the light 
or air coming to the premises contracted to bo 
purchased.— Heath v. Maydew (1864), 11 L. T. 
473 ; 13 W. R. 199. 

1513. Right to enforce equities attaching to 
property — Against third parties.] — A purchaser 
cannot, before completing his contract, enforce any 
equities attaching to the property against persons 
not parties to thti contract. 

Where a purchaser filed a bill for specitic per- 
brmance, &; added as defts. persons claiming under 


PART VI. SECT. 1, SUB-SECT. 1.- 
B. (a), 

1505 i. Purchaser as tenant at will— 
If here let into possession.] — A pcrsoi 
Jot lut o posso'^piion of land by the ownei 
under au agreement to purchaRe hai 
only the estate of a tenant at will 
unless there is some agreement re 
spocting the occupation of the lane 
before the Rale is completed. — D oe d 
U.IFF V. CONNAWAY (1838), 2 N. B. R 

(Ber.) 382.— CAN. 

1606 ii. .] — Where a persoi: 

enters into possession of land under an 
a^eement to purchase, he is tenant at 
mu ^4 tbe Roller, & at the seller's death 
ms heir-at-law can maintain ejectment 
againflt him without any notice to quit 
or demand of possession. — D or d. 

Garner (1814), 1 U. C. R. 

.] — A person taking 

possession of land under an agreement 

P^^^'baRo, which specified no time 
® contlnuanco of the possession 
purchase not being 
wmpleted, becomes a tenant at will ; 
« ^ch tenancy must be terminated by 
parties, before he can 
nSr/fk nonoompletion of the 

Purchafac.— DoK d. Crookshank r. 


Denny (1854), 8 N. B. R. (3 All.) 50. 

—CAN. 

1505 iv. .] — Deft, had been 

let hito poRsessioii under a contract 
to purchase, payable by instalrneiitb, 
with a stipulation for forfeiture if 
payment wore not made on a particular 
day, & the vendor had subsequent to 
such day received payment on eiccount : 
— Held : deft, was tenant at will, & 
not by sufferance, & that a demand of 

E ossession was necessary. — Lundy v. 
>t)VKY (1857), 7 C. P. 38.— CAN. 

1606 V. .] — Where a pur- 

chaser enters into posses'^lon of lands 
under a contract of sale without more, 
a tenancy at will is thereby created 
which is determined by the rescission 
of the contract. — Stewart Bbother8 
Farm Land Co. v. Schrader (1915), 8 
W. W. R. 761 ; 8 Sask. L. R. 172.— 
CAN. 

1605 vi. .] — ^When a pur- 

chaser enters under a contract of Halo, 
the tenancy at will arising therefrom is 
determined by a rescisRlon of the 
contract, without any demand of 
possession. — I ^rkey v, Coote (1876), 
I. R. 10 C. L. 149.— IR. 

1. RigfU to maintain trespass 
against drafigcrs — Where actual pos- 


session J’ 7 fart jHiginfiit] — A piir- 
cha«<oi holding a receipt for an instal- 
ment & having actual possession, may 
maintain trespass against all strangers, 
though not against tho Crown. — 
Glover v. WALKEXi (1856), 5 C. P. 
478.— CAN. 


m. Where entry by purchaser 

before action di* after delivery of deed.] — 
Gibson v. Glinkwortii (1917), 51 
N. S. R. 341.— CAN. 

n. Purchaser as beneficial owner .] — 
Bain y. Pitfield (1916), 33 W. L. R. 
681 ; 9 W. W. R. 1163.— CAN. 

o. Right of purchaser to fixtures — 

What amounts to fixture — Intention of 
permanent n. 

Lindsav 6c Lindsay, [1923] 1 W. W, R. 
1243 ; 16 Sask. L. R. 510. — CAN. 

p. Purchaser acquires ruj greater rights 
than verier.] — Long v. Lockhart, 
CONALLY V. Lockhart (Out.), [1927] 2 
D. L. R. 776.— CAN. 

q. PurcJiaser erecting building not 
amounting to fixture — Right to remove.] 
— A building put by a vendee of land 
in possession, under a contract to 

S urchase, resting upon a foundation 
i some parts let into the soil, & con- 
nected to the foundation by mortar, Is a 
fixture belonging to the owner of the 
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Sect, 1. — Rights and liabilities with respect to the 
property: Sub-sect, 1, B, (a) d: [b); sub-sect. 2, 
A,<&B.] 

a previous agi^eement what the bill sought to 
impeach : — Held : the bill could not be sustained. 
— De Hoghton V, Money (1866), 2 Oh. App. 164 ; 
15 L. T. 403 ; 15 W. li. 214, L. JJ. 

1514. Delivery up of voluntary Instrument 

for cancellation.] — A purchaser for value of an 
interest in land cannot require a voluntary deed 
or agreement affecting the estate to bo delivered 
up to him to be cancelled. — De Hogiiton v. 
Money (1865), L. K. 1 Eq. 154 ; 85 lloav. 98 ; 
13 L. T. 447 ; 14 \V. R. 159 ; 55 E. R. 832. 

Right to devise, alienate or charge.] — Sec Sect. 2, 
sub-secl. 1, A., posl. 

{h) Relation io Third Parties. 

Notice.]— Equity, VoL XX., pp. 310-333 ; 
Part V., Sect. 4, ante. 

Right of mortgagee to take after notice of 

purchase.] — See Mortgage, Vol. XXXV., p. 438, 
No. 1782. 

Priorities — Purchaser for value without notice.] — 

See Equity, Vol. XX., pp. 296-300, Nos. 509-547. 

Purchaser with notice.] — See Equity, Vol. 

XX., pp. 300-304, Nos. 518-580. 

Of mortgagees.] — See Mortgage, Vol. 

XXXV., pp. 441-487. 

Searches & inquiries.]— .S'ce I’art V., Sect. 5, 
sub-sect. 7, ante. 


Sub-sect. 2. — Possession. 

A, In Goicral. 

1615. When right to possession accrues to pui’- 
chaser — From time of payment of purchase-money.] 

— Acland V. Cuming, No. 1(>12, 

1516. Where special agreement.] — Agree- 

ment for the sale of a lease, “ with possession on 
Dec. 1, tlie rent to commence at Christmas.’” 
Possession was not given until Jan. 31, thi’ough the 
default of tlie vendor : — Held : the purcha.ser 
was entitled to comj)ensation, A an inquiry was 
directed. — (iEDYE v. Montrose (Duke) (1858), 26 
Beav. 45 ; 53 E. K. 813. 

1517. Implied agreement by vendor to give pos- 
session within reasonable time.] — When a person 
employs a house agent to sell the l(‘ase of a house 
of which he is in occupation, & nothing is said about 
going out of possession, there is an implied promise* 
to do so wdthin a reasonable time. — Nosotti v, 
Auerbach (1899), 15 T. L. K. 140, C. A. 

1518. Possession of vendor as security for pur- 
chase-money.] — The moment you have a valid 
contract for sale the vendor becomes in equity a 
trustee for the purchaser of tlie estate sold, & the 
beneficial ownorsliip passes to the pm’chaser, the 
vendor having a right to the purchase-money, a 


charge or lien on the estate for the security of that 
purchase-money, & a right to retain possession of 
the estate until the purchase-money is p^d, in 
the absence of express contract as to the time of 
delivering possession. In other words, the position 
of the vendor is something between what has been 
called a naked or bare trustee, or a mere trustee, 
that is, a person without beneficial interest, & a 
mtgee. who is not, in equity, any more than a 
vendor, the owner of the estate, but is, in certain 
events, entitled to what the unpaid vendor is, 
viz. possession of the estate & a charge upon the 
estate for his purchase-money. Their positions 
are analogous in another way. The impaid mtgee. 
has a right to foreclose, that is to say, he has a 
right to say to the mtgor., “ Either pay me within 
a limited time, or you lose your estate,” & in 
default of payment he becomes absolute owner of 
it. So, although there has been a valid contract 
of sale, the vendor has a similar right in a ct. of 
equity ; he luis a right to say to the purchaser, 
“ Either pay me the purchase-money, or lose the 
estate.” Such a decree has sometimes been called 
a decree for cancellation of the contract ; time is 
giv<*n by a decree of the ct. of equity, or now by a 
judgment of the High Ct. of Justice ; & if the time 
expires without the money being paid, the contract 
is cancelled by the decree or judgment of the ct. 

the vendor becomes again the owner of the 
estate (.Jessel, M.R.). — Lysaght v. Edwards 
(1876), 2 Ch. D. 499 ; 45 L. J. Ch. 554 ; 34 L. T. 
787 ; 24 W. R. 778. 

Aymntatums : — Consd. Plows v. Samuel, [1904] 1 Ch. 464. 

Apld. Allen V. I. R. Comra., [1914] 1 K. B. 327. Refd. 

Jic Colling (1886), 32 Ch. D. 333 ; Re Thomas, Thomas v. 

Howell (188G), 34 Ch. D. ICC ; Leppington v. Freeman 

(1891), 65 L. T. 145 ; Rodger v. Harrison, [1893] 1 Q. 13. 

161 ; Dale r. Hatfield Chase (^rpn., [1922] 2 K. B. 282. 

Mentd. St. Thomas’ Hospital v. Richardson (1909), 101 

L. T. 771 ; Rc Marlay, Rutland v. Bury, [1915] 2 Ch. 264. 

Compulsory purchase — Entry on land by pro- 
moters.] — See Compulsory Purchase of Land, 
Vol. XI., pp. 212-223. 

R. Possession Taken before Payment of Purchase- 
Money, 

1519, Order for delivery up or payment of pur- 
chase-money into court.] — The co. have taken 
possession as purchasers, & the whole question is, 
whether they have or not accepted the title. The 
ordinary course is to direct, either that the pur- 
chase-money be paid into ct., or that the possession 
be given up. The vendor by filing this bill has 
elected his ct. ; & in a case of specific performance 
he can require nothing more than that the purchase- 
money should be secured (Lord Cottenham, C.). 
— Hyde v. Great Western Ry. Co. (1839), 1 
Ry. & Can. Cas. 277, L. C. 

1520. .] — The ordinary rule is where 

possession has been taken by a purchaser, & he is 
in possession, not to permit him to retain possession 


soil, & when wrongfully eovered it 
bccomoH a chattel ; & defts., the vendee 
of the land & others, who had at first 
removed It into the highway, & after- 
Avardtt took It away, were held liable 
in trespass for taking the goods of 
idtf., the owner of the soil. — G asco 
V. Marshall U850), 7 U. C. R. 193. — 
CAN. 

PART VI. SECT. 1, SUB-SECT. 2.— A. 

IBIB i. When right to posseasimi accrues 
1o purchaser — From tiirve of paymetU of 
'jmrchaae'money.] — Doe d. Henderson 
V. Westover (1846), 1 E. & A. 465. — 

CAN. 

T. On execution of contract.] 

— In the absence of an agreement to 
the contrary the vendor of Immovable 


property is bound to deliver up 
possession immediately after execution 
of the sale deed. — Sri Ram v. Kidari 
PARsnAD CuHEDi Lal (1925). I. L. R. 
6 Lah. 308.— IND. 

t. Whether purchaser hound io 
ke on execution of agreemerU — Where 
king jK)88€88ion imprudent. 1— Although 
a purchaser after the execution of the 
agreement for sale is entitled to enter 
Into possession of the property, which 
is the subject of the ogreoment, he is 
not bound, & will not be compelled, 
to enter into possession where it might 
or would not be prudent for him to do 
so. — Lobel V. WILLIAMS (1916), 30 
W. L. R. 352 ; 7 W. W. R. 1042 ; 26 
Man. L. R. 161.— CAN. 

a. Vendor continuing in possession 


after conveyance — Rigid to demand of 
possession.] — The mere fact of a vendor 
continuing In possession of land after 
oonve 3 dngit, without more being shown, 
docs not entitle him to a demand of 
posBOBSion. — Dob d. Richardson v, 
Dafoe (1847). 4 U. C. R. 484.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2.— B. 

1619 i. Order for deliver)/ up or pay- 
ment of purchase-money into court .] — 
Weist V. Smith (Sask.), [19271 1 
D. L. R. 448 ; [1927] 1 W. W. R. 280. 
—CAN. 

b. Purchaser in possession under 
bond by vendor to convey — Right of pur- 
chaser to notice or demand of possession,] 
— When a minor gives a bond to con- 
vey, & ho or his heir afterwards brings 
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& at the same time to keep back the purchase- 
money (Shad WELL, V.-C.). — Tomlinson v. Man- 
chester & Birmingham By. Oo. (1840), 2 By. & 
Can. Cas. 104, 

1521. Possession without knowledge of 

vendor.] — Purchaser taking possession without 
the consent or privity of the vendor, ordered on 
motion, before answer, to pay the purchase- 
money into ct. — Blackburn v. Stage (1821), 6 
Madd. 09 ; 56 E. B. 1016. 

1622. Notwithstanding objections to title.]- 

Purchaser, having taken possession, but objecting • 
to the title, required either to pay in the purchase- 
money, or deliver up possession. — Cj.arke v. 
Wilson (1808), 15 Ves..317 ; 33 E. B. 774, L. C. 
Aniwtatioria : — ^Distd. Clarke v . Elliott (1810), 1 Madd. 600 ; 

Pope V . G. E. Ry. (I860), L. R. 3 Eq. 171. Consd. Green- 
wood V. Turner, [1801] 2 Ch. 144. 

1523. .] — Vendee in possession, 

objecting to title, must pay in purchasc-mont^y, or 
give up possession. — Smith v. Lloyd (1815), 1 
Madd. 83 ; 56 E. B. 33. 

1524. .] — Vendee in possession, 

objecting to title, ordered to pay purchase-money 
into ct., though })ossession not admitted by the 
answer, & only shown by affidavit. — Boothby v, 
AVaj.ker (1815), 1 Madd. 197 ; 56 E. K. 73. 

1525. .] — A vendor permitting the 

v(mdee to take possession, before the completion 
of the title, without any stipulation as to purchase- 
money, cannot on motion have the purchase- 
money paid into ct. — Clarke v. Elliott (1816), 

1 Madd. 606 ; 50 E. B. 223 ; revsd., see 14 L. T. 
p. 53, L. C. 

Atuiofation N.F. Lllloy v . Alton (1866). 14 L. T. 52. 

1526. — .J —Jjlley V. Allen, No. 1657, 

post. 

1527. .] — Wood v. Edwards, [1876] 

W. N. 15. 


1528. Unexpected difficulty in title.]— 

Though generally a purchaser cannot bo called 
on for his money, until he has a title, yet, wberc^ 
he is let into possession upon a mutual confidenct^ 
of a speedy title, & th(' difTioiilty is a mutual 
surprise, he cannot, without express contract, 
retain the ])Ossession, withholding the money. — 
Gibson v. Clarke (1813), 1 Ves. & B. 500 ; 35 
E. B. 195, L. C. ; subsequent proceedings^ 2 Ves. 
& B. 103, L. C. 

Annotations : — Consd. Mole v. Smith (1820), 1 Jac. & W. 665 ; 

Greenwood v. Turner, [1891J 2 ’ ' ' ' 

1529. Special agreement by vendor to make 

good title.] — In an agreement for the purchase of 
an estate, the purchaser stipulated to pay the 
residue of the purchase-money on a day specifit'd, 
“ upon the vendoi-’s making a good title, or, 
otherwise, if such title should not be then com- 
pleted, ui^on Ills executing a bond to complete 
such tithi, & to convey the estate as soon as the 
same could bo completed ’’ ; the vemdor is bound 
to show a good title ; A, till a good title is shown, 
the pui’chascr, though lie had (*nter(‘d into 
possession, is not bound to pay the purchase- 
money. — Clarke v. Eaux (1827), 3 Hnss. 320 ; 
6 L. .1. O. S. Ch. 17 ; IhS C. R. 506, L. (\ 

1530. Possession without prejudice to ob- 

jections to title.] — A yjiu’chaser und(*r the ct. will 
not be allowed to take jiosstvssion “without pr("- 
judice to objections to the tiUe,” even n])on pay- 
ment of his pnrehase-money into (*t.- IIu'LTON v. 
Mansell (1840), 2 Boav. 260 ; d8 E. H. 1180. 

1531. ,] — A purchaser who fakes 

possession, although for the b(‘nefit of th(‘ vendor, 
&; expressly witliout prejudice to any objection 
he may afterwards make to tiie title, will be 
order(‘d to pay the purchase-money into ct. if h(‘ 
admits the contract. — F owler v . Ward (1812), 
6 .lur. 547. 


ojt'ctmoiit agaiiiHt the aHsigneo of the 
obligee, (loft, is entitled to a demand of 
pobsofeplon. Rnt where deft, went to 
the heir & oiTered to pay him the money 
due on the bond, & to take a deed from 
him as heir, it was held that by such 
conduct he ha cl waived his right to a 
demand. — Don d. Lkmoine v. Vancoiu’ 
(1837), 5 O. 486.~CAN. 

c. .]— Pltf. sold to deft., 

♦Sc gave a bond for a deed, receiving 
deft.’s bond for the purchase money. 
Nothing was said about possession in 
either in.strument. Deft, having made 
default in payment, after having been 
for some time in possession : — Held : 
pltf. could eject without either notice 
or demand. — Robinson v. Hmitii 
(1859), 17 U. C. R. 218.— CAN. 

. d. .] — Stringham V. 

Ammerman (1857), 14 U. C. R. 548.— 


o. - Possession of pvrcliaser to con- 

tinue until conveyance — Right to continue 
tn vomessinn on failure of vendor to make 
title.] — A. gave a bond to convoy within 
a specified time certain promises to B. &: 
put B. in possession, which possession, 
by the terms of the writing obligatory, 
B. w^ entitled to hold until A. con- 
veyed to him, & he took B.’s notes for 
the pui'chase money, but was never in 
a portion to convey. B. refused to 
his notes or to give up possession : 
:~H(id : being In possession under the 
bond, ho was entitled to hold it. & his 
wag dependent on payment 

EULTON V. BUBIULL 

(1859), 9 C. P. 101.— CAN. 


f. Purchaser in possession under 
agreement to pay by instalments — Right 
on defa^t.'^ 


“T — .] — Where deft 

entered under an agreement to put 
cnaso, & that bo should enjoy unt: 


default in payment : — Held : on default 
he might be ejected without notice or 
demand. — D oe d. Sheriff v. McGill- 
VKRAY (184J), 6 O. S. 294.- CAN. 


h. Possession of ttnant i)J 

purchaser — Right of verldor to ijut 
tcfuint willufui deniand on dejault of pur- 
chaser.] — A. contracted to sell to H. 
for a sum to be paid by iubtalmcid s, <S:; 
deft, went in under B., upon some 
understanding not explained. Default 
was made in the payments to A. : — 
Held: A. could eject deft, without 
notice or demand. — D oe d. PniELPoiTS 
V. Crouch (1849), 5 U. C. It. 453. — 
CAN. 

k. Right of entry of vendor on 

dcjaalt.] — Where a purchaser is In 
possession of land either undera wiitton 
contract of sale, or with the assent of 
the vendor, the purchase money being 
payable by instalments, the vendor’s 
right of entry docs not lirst accrue 
until default occurs in i)ayment of an 
instalment. — I bvtnk v. Macai/lat, 
McLeluan V. Macaulay (1896), 28 
O. R. 92 ; 24 A. It. 446.— CAN. 


I. .]— Read v. Richardson 

(1906), 4 W. L. R. 123, 124.— CAN. 

— A purchaser who 
has gone into poBsession under an 
agrt^ement for the sale & pm*chase of 
land giving him the right to possession 
until default in payment of an instal- 
ment of the purchase montw, may bo 
dispossessed on such default, a lessee 
from the purchaser may also ho dis- 
possessed, & the owner is entitled to 
damages for the refusal of the lessee 
to edve up possession. — F idelii'Y 
Trust Co. v. Hall, [19181 2 W. W. R. 
439 ; 11 Sask. L. R. 177 ; 40 D. L. R. 
752.— CAN. 

n. Right of vendor to recover 

instalments cls r^.]— B ubrsh v. Rpi^- 
8HBK (Sask.), (1923] 4 D. B. R. 1042 ; 
[1923] 3 W. W. R. 1080.— CAN. 


o. Possession relahtn by vendor 
under coiuiition to t^tstore on curtain 
event.] - A. is Ie( into possoshioii by B., 
upon an agreeiiumt to purchase, with 
the uruii'rstanding that lie is to romaiu 
until default. A. attenvards, tliough 
not in dtdault, hds B. into iiossession, 
on the (‘XpresH condition that B. is to 
rest ore to him, A., tlie possession in a 
certain event. This event happens, 
but B. retains the possession Held : 
A., ])eiiig (Mditled to the possession, 
could maintain cji'ctmont against B., 
t bough he had the h'gal title'.— Doe d. 
Barker v. Crosry (1850), 7 U. C. R. 
202 — CAN. 

p. Restraint of iraslc or rc moving 
timber by 'purchaser on dejault of pay- 
ment.] — A puichast'r, having ('iitoied 
into possession muter his contract iY 
faih'd to meet his payments, was 
restrained from coiuniftting waste, or 
removing tirnixT alr(‘ady cut down. - 
Farrier v. Kerr (1851), 2 Or. 668. - 
CAN. 

q. Action of ejectment by ocmlor 
to compel payment oj p urcfuise- money ~ 
Restraint of proceedings on proof of bad 
fifZc.j- -Winters v. Sutton (1865), 12 

Gr. 113.— CAN. 


r. Conveyance. e)j edher jnyperfy 
H part of cemsidcrat ion— Loss of right 
> possession by ce)nve'yeincc by jnirchaser 
>akiny completion imjje)Ssiblc.]—i^Mvn\ 
Kilpatrick (N.B.) (J913), 12 E. L. R. 
57.— CAN. 

t. Necessity jor judicieil proceed - 
}US to icrmineite peissession.] — When an 
rreemeut for sale giv(‘H the purchaser 
u‘ right of poHH(‘Hsion iie, although hi 
jfault under the agreement. Is entitled 
» remain in possessioii until the final 
•der of the cl. tenuiiiatlng the agreo- 
ent. If no order for possession has l)cen 
ade in tho oilier nisi. — Smith v. 
BITZ, [1921] 1 W. W. R. 278; 56 


CAN. 
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Sale of Land. 


Sect. 1 . — Rights and liabilities with respect to the 
property: Sub-sect . 2, B. ; svb-sect. S,A.& B.l 

admitted.]— PowLEB u. 

Wabd, No. 1631, ante. 


Sub-sect. 3. — Maintenance of the Pbofkhty. 

A, In General. 

Position of vendor — Trustee for purchaser.] — 

See Sect. 1, sub-sect. 1, A., a 7 ii€. 

1533. Duty to take care of property — Con- 

sistent with prudent ownership.]— Tlie lit le appear- 
ing on the abstract not being satisfactory, &; tiie 
purchaser for that reason not having taken 
possession, the vendor to account for the rents 
received, or which without Ids wilful default might 
have been received. Specific performance decreed 
without costs, tlie abstract delivered not containing 
a satisfactory title. 

Consider the situation of the purchaser: the 
objections to the title not being removed, it would 
not be saf(‘ for him to enter into possession, as that 
would be a waiver of the obj(‘ctions. . . 

• * • Ihe care of the estate must of necessity 
be left to tlu‘ vendor ; he becomiNS a trustee for 
the purcliaser, & wliat hardship is there in expect - 
ing him to take the same care of it as he would if 
it were Ids own ? He must take the measures 
that are adopted by every prudent landlord. If 
ultimately the cstatt‘ is dotermin(‘d to continue his 
own, he retains the rents ; if not, ho Jiands them 
over to tlie vendee (PnirAfER, M.T?.).— Wilson r 
1 ‘Tac. <V; W. 80 ; 87 E. H. 281). 

7, — (1) Where there is a binding 

contract for the sale of land, the vemdor has a right 
to retain possession until the purchas('-money has 
been i)aid iV the conveyance accepted; but if 
he excrcis(‘ this riglit he becomes a trustee for the 
purchasiu*. A will be liable to him for neglecting 
t o keep the proi)crty in a proper state of repair 
A cultivation. ^ 

(2) A dispute arose between the trust(‘es for a 
deceased vendor A a purcliaser, the purchaser 
claiming to be entitled under his agreements to 
an additional pi(*ce of land. The trustees fih^d 
a bill & obtained a decree for specific iierform- 
ance, excluding the additional pic'ce of land. The 
tnistei's had not allowed the purchaser to take 
possession of the rest of the land whilst tlie imr- 
unpaid, A in tiic inoantini.' 
r> allowed (o lie waste 

B eld. ‘iliv purchaser must be allowed to sot oil 
- payable by him the amount 

of rent whieli might liavc been received A ilie 
f|^7X7*a“^,,dc‘'erioration.— P hillips i». Sievester 
(1872), 8 (8i. App. 178 ; 42 L. J Ch • ‘>7 
L. T. 8t0 ; 21 W. It. 179, L. 0. ““ ’ ’ 

An^Mions:—As to (1) Apld. Koyal Bristol Permanent 
Bldg. &oe. r Bomash (1887), 35 Ch. 1). 390 - Bdmn 
Partners « Lambert (1889), 41 Ch. D. 29.5 ; Clarke "" 

mm" n 8 . f y 5 "l Lepnington r^KreJ: 

iTi 'r lYi • ^ ’ ^cwiJian v. MaxweU (ISUU), 

HO L. 1. 081 , I Jews V. Samuel, 11904] 1 Ch. 4C4. ^ 

I. “T; •]— Koyal Bristol Peemanent 

Kuiudino Society v. Bomash, No. 1562, post. 

~ •] — Whore a vendor under ji 

contract for sale of land keeps possession until 
eompletion & payment of the purchase-money, he 
is in the position of a trustee for the purchaser, A 
ound as such to take reasonable care to preserve 
the property. ^ 

^ vendor so remained in possession, a 
J‘is authority or knowledge 
of surface soil from the 
P P y. A conveyance of the land was subse- 


quently executed, & completion took place, neither 
party being then aware of the removal of soil : — 
Held : notwithstanding the conveyance, the pur- 
chaser could maintain an action against the vendor 
for a breach of trust in taking no care to prevent 
such removal of the soil. — Clabke v. Ramuz, 
[1891] 2 Q. B. 450 ; 00 L. J. Q. B. 079 ; 05 L. T. 
057 ; 60 J. 1\ 5 ; 7 T. L. R. 020, C. A. 

Annotatunis : — Consd. Leppington v. Freeman (1891), 06 
L. T. 357. Distd. Cl reewolde -Williams i\ Bameby (1900), 
83 L. T. 708. Befd. He Wilson & Stephen’s Contract 
(1894), 43 W. R. 23. 

1537. .] — By a building agreement 

deft, agreed to erect- certain buildings, & carry out 
certain works, on pltf.’s land within a specified 
time, A “ forthwith to proceed ” with A complete 
tlie w'oi'ks, when a lease for ninety-nine years was 
to be granted ; the agreement provided that if 
deft, did not i)erform the several stipulations 
therein contained, pltf. might by notice in wilting 
determine the agreement A re-enter ; it also con- 
tained an option to deft, to purchase the freehold. 
Pltf. being dissatisfied with tlie slow progress 
made by deft., gave him notice to determine the 
agreement; but deft, having previously given 
notice to j)ltf. of his intention to exercise the 
option to purchase, declimil to give up possession. 
On an action by pltf. to restrain deft, from tres- 
passing on or interfering with pltf.’s jiossession of 
the land : — Held : (1) on the evidence, deft, had 
made default in not “ forthwith proceeding ” to 
carry out the stipulations of the agreement ; but 
as tli(‘re was no condition precedent that deft, 
should not have committed any breach of the 
conditions contained in the building agreement, 
tli(' option to pui'cliase was well exercised, A a 
binding contract was th(‘reby made for the sale 
A ]>urchas(‘ of the property ; (2) the determination 
of the leasing part of the building agi*eement by 
the notice given to deft, for breach of its conditions, 
did not destroy or affect the contract for sale 
created by the exercise of the option to purchase ; 
A jdtf.’s action must therefore be dismissed. 

(8) Tlie rights A jjosition of a purchaser in the 
interval between the commencement of the con- 
tract A the completion of the purchase discussed. 

As between vendor A purchaser of a property 
w'hich at the dale of the contract is in occupation 
of a tenant, the purchaser is generally speaking 
(‘iititlc'd to hav(* the property preserved pending 
completion in its existing state, A the vendor 
would not only not be entitled as against the 
purchaser’s desire to deteruiine tlu‘ tenancy, but 
if h(» did determine it he would be liable to the 
purchaser for any loss thereby accruing (Romer, 
J.). — Rapffty V. SOHOPIELD, [18971 1 Cb. 937 ; 
00 Lr. J. Ch. 448 ; 70 L. T. 048 ; 45 W. R. 400. 

An7wfatum :~~a1s to (1) ReW. Sherwood r. Tucker, [19241 
2 Ch. 440. * 

1538. .] — The co. were bound as ven- 

dors, to maintain the property for the benefit of 
L., their piu^chaser. . . . They are bound to 
maintain the premises on the footing that they 
are trustees of the property, though not in the 
fullest sense, for the purchaser ; A as they are 
trustees with that obligation to maintain, it seems 
to me that, where they have had to pay money 
out of their own jiocket which is entirely un- 
remunerative to them, they have a claim against 
the purchaser in respect of money so expended 
— ^okTON Partners v, Lambert 
(1888), 41 Ch. D. 295 ; 68 L. J. Ch. 425 ; 60 L. T. 
687 ; on appeal (1889), 41 Ch. D. p. 302, C. A. 
Annotations Mentd. Bristol, Cardiff & Swansea Aerated 
Bread Co. v. Ma^s (1890), 44 Oh. D. 616 ; Metropolitan 
Asylui^ Board Managers v. Kingham (1890), 6 T. L. R. 
217 ; He Portuguese Consolidated Copper Mines. Ex 
Badman, Lx p. Bosanquot (1890), 45 Ch. D. 16 ; bibbins 
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V. Dibbius, [1896] 2 Ch. 348 ; Re Hemp, Yarn & Cordage 
Co., Hindley’s Case (1896), 74 L. T. 627 ; Cook v. Williams 
(1897), 13 T. L. R. 481 ; Re Tiedemann & Ledermann, 
[1899] 2 Q. B. 66 ; Fleming v. Bank of Now Zealand, 
[1900] A. C. 677 ; Re Gloucosier Municipal Petn., 1900, 
Ford V. Ncwth, [1901] 1 K. B. 683 ; Reynolds v. Atherton 
(1921), 125 L. T. 690. 

1539. Rights & liabilities in respect of 

existing tenancies — Duty to keep property let,] — • 

When the vendor of a farm subject to a yearly 
tenancy finds that, without default on the part 
either of himself or the purchaser, the purchase 
cannot be completed on the appointed day, & 
that the tenancy will determine before actual 
completion, it is his duty as trustee for the pur- 
chaser, whether the tenancy be determined in the 
ordinary course by landlord or tenant or on a 
notice to quit given by the vendor at the request 
& for the convenienc(‘ of the j)urcliascr, to relet 
the farm on a yearly tenancy, so as to prevent it 
going out of cultivation, unless lie obtains an 
indemnity from the purcliasei* against all risk 
arising from its remaining unlet. 

He [tlie vendor] is certainly a trusic^e for the 
purchaser, a ti'ustee, no doubt, with peculiar 
duties & liabilities, for it is a fallacy to suppose 
that every trust (^e has the same duti('s & liabilities ; 
but he is a trustee (Jessel, IM.R.). — Rgmont 
(Earl) v. Smith, Smith v. Egmont (Earl) {1S77), 
() Oh. 1), 109 ; 46 L. .T. Oh. 856. 

Arinotatiov'i : — Apld. Royal Bristol Permanenl Bldg. Sue. 
V. Bomash (1887), 3.j (^h. D. 390; Bolton l*ar<ncis r. 
Lairibert (1889), 41 ('h. 1). 295. CODSd. Clarke v. Ramuz, 
[1891] 2 Q. B. 456; Leppinglori y. Freomau (i891), 65 
L. T. 115. Mentd. Re Read, [1894] 3 Cb. 238 ; Re London 
School Board ic Foster (1902), 87 L. T. 700. 

1540. Right to determine.] — Kafpety 

V. SciioPMELD, No. 1587, 

1541. Liability for improper deter- 
mination.] RAFFETY V. SfHOFIELD, No. 1587, 

ante. 

.] — See Landlord & Tenant, \^o1. 
XXX., p. 474, Nos. 1370-1872. 

1542. Sale of business — Liability where 

business carried on by vendor.] -Datain v. Cope, 
No. 168f, post. 

1543. .] — Where hy reason of 

the deliberate default of the purcliaser a contract 
for the sale of promises, together with the goodwill 
of the business being carried on thereon, is not 
comx)leted on the date fixed for completion, the 
vendor is entitled, a^iart from any express pro- 
vision in tlie contract to tliat eiTeet, to carry on 
tile business at the risk of the jiurc baser k, to be 
indemnified by liim in respect of losses so incurred, 
provided that he informs fJie iiurchaser jiromptly 
of what he is doing k that tlie business is being 
carried on at a loss. — Goj.den Bread Co. v. 
llEMMiNGS, [1922] 1 Ch. 162; 91 L. J. Ch. 22S ; 
126 L. T. 594 ; 66 Sol. Jo. 124. 

B. Repairs and Improvenients. 

1544. Where contract obtained unfairly — Allow- 
ance to purchaser — On cancelling contract & ac- 
counting for profits.] — There may be a degree 
of unfairness in obtaining articles for the purchase 


of an estate, for wliich this ct. will not set them 
aside ; but will refuse its aid to carry them into 
execution, k if the party who obtained such 
articles has been in possession, k made lasting 
improvements, he shall be allowed for them on 
consenting to deliver up the articles k account 
for the profits ; otherwise, if lie goes to law, k 
fails there. — S avage v. Taylor (1786), Cas. 
temp. Talb. 284 ; 25 E. R. 758, L. C. 

Annotation : — Refd. Day v. Nowmau (1788), 2 Cox, Kn. Cas. 
77. 

1545. Claim in respect of Improvements effected 
— Form of order for inquiry.] — A vendor who has 
to account to the purchaser for rents k profits 
from the lime fixed for comiiletion is not, unless 
a special case be made, liable to account for sums 
which lie might have received but for liis wilful 
default, nor entitled to an inquiry as to repairs 
or lasting im])rovemenls. 

In fixing occupation rtuit to be paid by a vendor 
in such circumstances, it is not according to the 
course of the ct., to insert in the decree a pro- 
vision respecting income tax, any just allowance, 
in that respect, being comxireliended in the giuieral 
k usual words. — Bheuwin v. SuAKsPEAit (1S54), 
5 De a. M. k G. 517 ; 2 Eq. Rep. 957 ; 28 L. ,1. 
Ch. 898 ; 24 L. T. O. S. 45 ; 18 Jur. 813 ; 2 W. R. 
668 ; 43 E. R. 970, L. JJ. 

Annotations: — Apld. RegeiilK Canal Co. v. Ware (1857), 23 
Beav. 575; ISRt. Ry. r. Defrios (1877), 2 Q. B. D. 189. 
Refd. Vickers v. Hand (1859), 26 Beav. 630 ; Palinerslou 
V. Turner (1861), 33 Beav. 524 ; Herbert v. Salisbury 6c 
Yeovil Ry. (1866), L. IL 2 Eq. 221 ; Williams v. GJenton 
(1866), 1 Ch. App. 200 ; Re Riley to Streatfield (1886), 
56 L. T. 48 ; Re London Corim. 6c Tubbs’ Contract, (1894 J 
2 Ch. 524; Bennett v, Stom*, [1903] 1 Cb. 509. Mentd. 
Rc Philliph, Ex p. Klveton Coal Co. (1872), 7 Ch. App. 
730. 

1546. Repairing covenant — Incident to reversion 
— Right of purchaser to benefit of,] — A dwelling- 
house was put up for auction on Mar. 2, 1887. 
The particulars announced the sale as “ with 
possession ” k stated that the purcliaser could 
take flic late tenant’s lixfurcs at a valuation if 
he desired. The conditions provided that the 
i:>urchase should be completed on Mar. 25. There 
was no mtmtion, exce])t as above, in the parti- 
culars k conditions of any tenancy, ii. pur- 
chased the house at th(‘ auction. Jt was in evi- 
dence that the auctioneer stated at the auction 
fhat flic hous(‘ was not in good decorative repair. 
It appc'ared from the abstract delivered to the 
purchaser fhat flic liouse had been let upon a 
lease, which had been determined by notice 
exphing on Mar. 25, 1887, iV which contained 
covenants by the lessee to keej) k deliver iqi the 
premises in good reimir. On Jan. 20, 1887, a 
receiving order in bk])ey. liad been made against 
the lessee, k an arrangement had afterwards been 
come to giving the vendor power to take immediate 
possession. The vendor had carried in a proof 
in the less(‘e's bkpey. for damages for breach of 
the repairing covenants. The jnirchaser delivered 
a requisition claiming to bo entitled to any sum 
recovered by the vendor from the lessee in respect 
of his breach of covenant to repair : -Held : the 


PART yi. SECT. 1 , SUB-SECT. 3.-— A. 

7 Position of vendor — Rights ct* 

liabilities in respect of existing tenancies 
IJMv to keep property let .] — Unpaid 
vendors of a property, consisting of 
nouaes let In rooms to weekly tenants, 
who are In a position of quallfiod 
trustooship for a purchaser, are boimd, 
HO far as they reasonably can, to keep 
I ne premises properly tenanted so long 
Ar . - „ ^ remain in their possession. 


JT* — ” jLoauruxtv for removal o. 
TUnurca hy stranger between sale <£: com- 


pletion .] — A \ciidor of ival ostaio is 
not liable for the removal by a third 
party of fixtures from the premises 
sold, between the time of sale 6c the 
date fixed for delivery of possession. 
— Smith v. Hayles (1877), 3 V. L. 11. 
237.— AUS. 

PART VI. SECT. 1, SUB-SECT. 3.— B. 

b. Claim in respect of improve- 
ments efiecled — Ry purchaser unth- 
drawing from purchase .] — A person 
contra rted to purchase lands of persons 
not capable of selling without the 
authorlEy of the ct., which was subso- 


queutly obtained. The pm-chaser 
having in the moan time gone into 
possession of 6c improved the property, 
afterwards applied to bo relieved from 
the purchase, 6c to have the improve- 
ments paid for out of tho estate, 
alleging bis inability to carry out the 
baigalii. Tho ct. relieved him from 
the pui’chOHC but refused to make him 
any allowance in consideration of his 
improvements, or return to him the 
money ho had paid. — ^jReYAGUiE (1858), 
1 Ch. Ch. 52.— CAN. 

c. Improvements made in 

good faith J—The rule that a party in 
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Seel, 1. — Mights and liahilHies with respect to the 
property: Svb-spct. 3, B./C. & 7). (a) jh).] 

purchaser had contracted for the purchase of the 
possession of the house as it stood, & could not be 
entitled to the claim for damages for breach of 
the covenant to repair, because that claim was 
incident to the reversion of the lease, which he 
had not purchased. — Me Edie & Brown’s Con- 
tract (1888), 58 L. T. 307 ; 4 T. L. R. 260. 

Annotation : — Apprvd. lie Lyuc-Stephens & Scott-Miller's 

Contract, 1 Cli. 472. 

1547 . On July 8, 1919, the 

pm’chaser bought a freehold house at a sale by 
auction from the vendor. In the paiiicuJars of 
sale it was stated that the property was “ let 
on lease expiring 8epi. 29, 1919, ab a rent of £500 
per annum, & to be sold with possession on com- 
pletion of the purchase.” The conditions of sale, 
condition 3, provided that the purchase should be 
completed on Sept. 29, 1919. Condition 4 was as 
follows : “ Possession or receipt of the rents 

profits will be retained, all outgoings discharged 
by the vendor up to Sept. 29 next, k, as from tliat 
day the outgoings, including any lates made 
but not demanded till after that day, shall be 
discharged by, &- possession shall belong to the 
purchaser, k the outgoings sliall, if necessary, 
be apportioned for the pui*j^ose of this condition, 
but the purchaser shall not b(‘ let into actual 
possession of the proj)crty until the completion of 
the purchase.” At the date of the contract the 
property was in a bad state of re})air, k the lessee 
was bound under his lease to make good the r(‘- 
pairs. In the interval between the contract k 
completion, namely, about Aug. 2S, 1919, the 
amount payable by the lessee was arranged 
between the vendor k lessee at £2,060 k that 
amount was paid into a joint accoimt, the rights 
of the \endor k purchaser thereto being reserved. 
The purchase was completed in the afternoon of 
8ept. 29, 1919. On a summons taken out by the 
purchaser under Vendor k Purchas(*r Act, 1874 
(c. 78), asking for a declaration that he was entitled 
to moneys payable at or at any time after the 
date of the contract of July 8, 1919, by the lessee 
of the ju’operty sold, as compensation for breaches 
of the rt'pairing or other covenants by the lessee : 
— Held : what was sold was not the house subject 
to k with the benelit of the lease which was 
existing at the dale of the contract, but the house 
with possc'ssion, altogether apait from k inde- 
pendent of the h^ase, the obligations k rights 
under which were only' a matter between the 
vendor the lessee, k the purchaser was there- 
fore not entitled to the sums paid by the lessee 
as compensation for his breaches of covenant. — 
Me Lyne-Stepiiens & kScott-Mili.er’s Con- 
tract, [1920] 1 Ch. 472 ; 123 L. T. 8 ; 36 T. L. K. 
307 ; 64 8ol. Jo. 341 ; sub nom. Me Stephens k 
Scott-Miller’s Contract, 89 L. J. Ch. 287, C. A. 

1548. Cost of compliance with dangerous struc- 
ture notice — Vendor under covenant to repair.] — 
A purchaser on July 1, 1901, entered into an open 
contract with a vendor for the purchase of a lease- 
hold house, the lease of which contained a cove- 
nant by the lessee to keep in good repair. At the 
date of the contract the pm'chaser was aware that 


the lease contained such a covenant, he was also 
aware from previous inspection that the house 
was, as the vendor in fact admitted, in bad repair, 
k on that account the vendor agreed to accept a 
reduced price. The ct. held that Nov. 6 was the 
date fixing the rights k liabilities of the parties 
imder the contract. On Sept. 27, the vendor 
was served with a “ dangerous structure ” notice 
from the London Coimty Council under London 
Building Acts, 1894 k 1898, requiring him to pull 
down or render secure a part of the house. The 
notice not being complied with, a police ct. order 
was made on Nov. 1 requiring him to do the 
repairs within fourteen days from service of the 
order, but he was m)t served with it till Nov. 9. 
On Oct. 24 the vendor paid the Michaelmas rent 
due under his lease, k he produced the receipt 
for it to the purchaser. 

Upon a summons taken out by the vendor under 
fhe Vendor k Purchaser Act, 1874 (c. 78), for a 
declaration that he had tnade a good title k that 
the expenses of complying with the x^olice ct. 
order should be borne by the purchaser : — Held : 
ajjart from the question as to the date at which 
the requirements of the “ dangerous structure ” 
notice k the subsequent police ct. order had 
ripened into an obligation, as to which the ct. 
expressed no opinion, the piuchaser had proved 
a breach of the vendor’s covenant to repair, k 
therefore Conveyancing Act, 1881 (c. 41), s. 3 (4), 
which requires a purchaser of leaseholds, on pro- 
duction of the receipt for the last payment du(J 
for rent, to assume, ” \mless the contrary appear,” 
that all the covenants of the lease have been per- 
formed, did not apply, since the contrary did 
appear ; k the vendor’s obligation to make a 
good title was not removed by the knowledge of 
the purchaser at the date of the contract that 
the title was bad by reason of the breach of coye- 
mint ; k accordingly the expense of comx)lying 
with the police ct. order must be borne by the 
vendor. — Me Higuett k Buio’s Contract, [1903] 
1 Ch. 287 ; 72 L. J. Oh. 220 ; 87 L. T. 697 ; 51 
W. R. 227 ; 47 Sol. Jo. 204, C. A. 

Ajinotations : — Expld. lie Allen k Dilscoll’s Contract, 
[1904] 2 Ch. 220. Distd. Me Taunton k Wohi of England 
Perpetnal Benefit Bldg. fSoc. & Boberie’ Contract, [1912] 
2 Ch. 381. 

C, Accretion in Value. 

1649. Right of purchaser to benefit.] — Sale of an 
estate for a certain sum of money, k an annuity 
for life. The agreement being fair, a ct. of equity 
will decree a specific performance, although the 
party die before any payment of the annuity. — 
Mortimer v. Capper (1782), 1 Bro. C. C. 156; 
28 E. R. 1051, L. 0. 

Annotaiiam -Apld. Konney v. Wexham (1822), 0 Madd. 
355. Refd. IMt chard r. Ovey (1820), 1 Jac. & W. 396 ; 
Davies v. Cooper (1840), 5 My. k Cr. 270 : Bower v. 
Cooper (1843), 2 Ilaro, 408 ; Counter v. Maepherson 
(1845), 5 Moo. P. C. C. 83 ; Strickland v. Turner (1852), 7 
Exch. 208 ; Coles v. Bristowe (1808), L. R. 0 Eq. 149. 

1550 . .] — IIarford V. Furrier, No. 1570, 

D, Liability for Loss or Damage. 

(a) In General. 

1561. Liability of purchaser.] — A. articled on 
behalf of B. to purchase four houses in Jamaica, 


good faith making improvemontfi on 
property whicli ho has pmvhosod will 
not be disturbed in his poasofiston, 
even If the title prove bad, without 
payment, foi* his imi)rovcment8, will 
bo enforced actively in this ct., as well 
whore the pm*chaser is pltf. as where ho 
is deft. ; k that although no action 
has been brought to dispossess him. 
— Gummerson V. Bantino (1871), 18 


Or. 510.— CAN. 

d. Whtre rendor vmthle to 

make good title .] — In the absence of 
fmnd on the part of tho vendor, or 
other special circumstances. If a pur- 
chaser takes posaessiou under the 
contract, k the vendor is unable to 
make a good title, the purchaser is not 
entitled to be repaia the amount 
oxpondod by him in impi'ovements. — 


Rankin v. Sterling (1902), 22 C. L. T. 
230 ; 3 O. L. R. 046 ; 1 O. W. R. 243. - - 
CAN. 

PART VI. SEC5T. 1, SUB-SECT. 3.— 

D. (a). 

1551 1. Liability of purchaser .] — In 
equity, an estate agreed to be purchased 
is considered the estate of the pur- 
chaser from the time of tho contract, k 
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&, to pay £800 for the same. The houses were 
soon afterwards swallowed up by an earthquake, 
& A. had no assets of B. yet decreed to pay the 
purchase-money. — Cass v. Rudele (1093), 2 

Vern. 280 ; 1 Eq. Cas. Abr. 25, pi. 8 ; 23 E. R. 
781, H. L. 

Annotation : — Mentd. Burtxin v. Langham (1848), 5 C. B. 

«2. 

1652. Dropping of life on sale of lease for 

lives.] — White v. Nutps (1702), 1 P. Wms. 61 ; 
24 E. R. 294. 

1553. In possession only as trespasser.] — 

Injunction against cutting timber in the case of 
trespass : viz. by a person, having got possession 
under articles to purchase. — Ckockford v. Alex- 
ander (1808), 15 Ves. 138 ; 33 E. R. 707, L. C. 

Annotai-Um : — Befd. Lowndes v. Bettlo (1864), 3 New Kcp. 

409. 

1554. Loss of tenants.] — Harford v. Fur- 

rier, No. 1570, post, 

4555, ,] — Botesio v. Biss, No. 2229, 

J)OSt, 

1556. Acts of waste.] — Acts of ownership, 

amounting to waste, by alteration & conversion 
of property, sullicient to induce the ct. to order 
payment of purchase-money into ct., ui)on the 
ground tliat a vendor has a lien on the estate for 
the amount, <fe might liave filed his bill to restrain 
the purchaser in possession from committing such 
acts of ownership. '^JTiougli the bill contained no 
charge of such acts having been committed, the 
order was made on affidavit supplying the fact ; 
deft, not having answered, nor being in con- 
tempt, nor under any order for time. — (Sutler v, 
Simons (1816), 2 Mer. 103 ; 35 E. R. 880, L. O. 
AninMations : — FoUd. Braniley v. Tej»l (LSIS), 3 Madd. 219. 

Consd. Lewis v. JamoH (1886), 32 (Jli. I). 326. Refd. 

Osborne v. Harvey (1841), 1 Y. <Sc C. Oil. Cas. 116 ; Green- 
wood V. Turner, [1891] 2 Cli. 144. 

1557. Premises becoming dangerous struc- 

ture.] — A purchaser from the ct. is in equity the 
owner from the order coniiirning the rei^ort, <fc 
any deterioration of the x)roperty arising from 
accident or by lire, without the default of the 
vendor, falls upon the purchaser. 

If, between the contract & conveyance, a loss 
arises by accidenf/, which brings with it legal 
obligation, which must be immediately satisfied, 
the exijense incuiTed by the vendors is payable 
by the purchaser. 

After the confirmation of the report a paH of 
the premises fell down A damaged the neighbour- 
ing property, the owner of which threatened to 
bring an action, & the remainder was ruinous & 
dangerous to tlie public. The vendor having 
reinstated & repaii-ed the premises, the ct. held 
that the purchaser was bound to indemnify him, 
& on petition ordered a reference to ascertain 
the expenses properly incurred. — Robertson v. 
Skelton (1849), 12 Beav. 260 ; 19 L. J. Ch. 

140 ; 14 L. T. O. S. 542 ; 50 E. R. 1061 ; sub norn, 
Skelton v. Robertson, 14 Jut. 323. 

Annotation : — Refd. Paramorc v. Greenslado (1853), 1 Sm. & 

G. 541. 

1558. Damage repaired by vendor — In- 


demnification.] — Robertson v, Skelton, No. 1557, 
ante, 

1559. Liability of vendor — In possession with 
consent of vendee — Demolition increasing selling 
value of property.] — (1) In estimating damages, 
the natme of the property & position of the pailies 
is to bo considered. 

(2) Damages in the nature of an occupation rent 
will not be given in respect of an unfinished house. 

(3) Before paying the purchase-money for a 
piece of land, & after having expended a large 
sum in building upon it, tlie purchaser beca^Tu^ 
insolvent, & entered into an agreement with the 
vendor for the rescission of the contract, & the 
vendor resumed possession of the property ; but 
before he did so the purchaser committed an act 
of bkpey. by absconding. Amongst the build- 
ings erected by the purchaser were some stables 
on a vast scale, & quite unsuited to the kind of 
house that any prudent man would build on the 
I^roperty. The vendor on resuming possession 
pulled down these stables. The purchasi^r’s 
assignees in bkpey. liled a bill against the vendor 
for specific x^erformance of the original contract/ 
for sale, & by the vendor’s consent a decree was 
made for specifKi performance, & an inquiry was 
dii-ected as to the damages sustained by x>ills. 
by reason of certain acts of defts. comxdained of 
in the bill : — Held : as the demolition of the 
stables did not diminish the selling value of the 
I)roperty, deft, was not liable to pay damages in 
resx^ect of such demolition. — Krehl v. Park 
(1874), 81 L. T. 325 ; 22 W. R. 477, L. J J. 

1560. Measure of damages — Matters to be con- 
sidered.] — Krehl v. Park, No. 1 559, ante, 

1561. Damages in nature of occupation rent — 
No advantage from occupancy.] — Krehl v. Park, 
No. 1559, ante, 

(b) Deter loration. 

1562. Duty of vendor to prevent deterioration.]— 

Two ] louses stated in the particulars to hav(^ 
been “ recently in th(5 possession of F.,” were put 
up by x>itfs*> tntgei's. from F., for sale by auction, 
& were bought by deft. A day was fixed for 
completion of the iiurcliasc, when rents or x>osses- 
sion were to belong to the i>urc)iaser. At that day 
F. was still in })ossession, & remained so until he 
was turned out by tlu; sheriff, more than a month 
after. The purchaser liad agreed to let tin* 
houses to a tenant as from a day five days later 
than the day fixed for completion, but the tenant, 
finding that he could not liave immediate posses- 
sion, had refused to take the houses, which had 
remained unoccui:)ied, & liad also been damaged 
by the removal of some fixtures <& otherwise. 
The vendors brought an action for sx)ecific jicr- 
formance simply. Deft, counterclaimed for sx^ecific 
perfoi^mance with compensation: — Held: (1) the 
purchaser was entitled to damages in the nature 
of compensation for loss of a tenant, & the damages 
would be the amount of rent lost ; (2) the pur- 
chaser was (entitled to damages for the deteriora- 
tion of the prox^erty. 


if after the contract the value be 
loBBened, with no fault on either side, 
the purchaser must sustain the loss. — 
Mauvais V. Tervo (1915), 32 W. L. K. 
811 ; 9 W. W. R. 434 ; 25 I). L. R. 
192 ; 22 B. C. H. 207. — CAN. 

1651 ii. .] — purchaser must 

suflfcr the loss by deterioration of tlu’i 
land puitjhased from the time of a 
yalid agreement for sale, so long as the 
land remains in esse, — Fagan v. Can- 
Waste Lands Board (1882), 
1 N. Z. L. R. 242 (S. C.).— N.Z. 
e. LiabilUv of vm^ — In posses- 


sion pending completion ,] — The right 
of a purchaser to claim compensation 
for damage to or deterioration of land 
owing to an omission or neglect of duty 
on the part of a vendor remaining in 
possession pending completion of th(‘ 
contract for its sale, exists indepen- 
dently of express stipulation & Ine- 
spectivo of whether it is recoverable at 
law or not. — Poggiou v. King (1921), 
21 S. R. N. S. W. CC7 ; 38 N. S. W. 
W. N. 179.— AUS. 


f. Fur dilapidatwns of par- 


ties in possession .] — A vendor who 
contracts for the sale of property of 
which he has not taken possession is 
accountable to the purchaser for dilapi- 
dations by the parties in possession 
before the vendor takes the possession 
from thi‘m. A vendor in possession 
is, gen(‘ralJy speaking, responsible for 
dilapidations that take place before ho 
shows a good title, where the dilapida- 
tions are such as a prudent owner or 
his tenajita might have prevented. — 
Fiskkn V, Wrtde (1865), 11 Or. 245. — 
CAN. 
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Sect. 1 . — Rights and liabilities with respect to the 
property: Suh-secl. 3, D. jb) <St (c), <& E,] 

(3) A vendor having property under his control 
in his possession which he has contracted to sell, 
is bound to keep it in a reasonable state of repair, 
so that the purchaser may take the thing which 
he contracted to buy, unless there are some 
special circumstances which alter that obliga- 
tion. ... I regard the vendors in this case as 
trustees for the purchasei* — from the date of the 
contract (KEKEmcii, J.). — Boyae Bristol Per- 
manent Building Society v. Bomash (1887), 
35 Ch. B. 390 ; 66 L. J. Ch. 840 ; 67 L. T. 179. 

Annotations : — As to (1) Distd. Be Wilsons & Stevens* Con- 
tract, I18U4] 3 Ch. 646. Reid. Jones v. Gardiner. [1902] 
1 Ch. 101. As to (3) Refd. Clarke v, Ramuz, [1801] 2 
Q. B. 456. 

1563 . Removal of surface soil.] — C larke 

V, Ramuz, No. 1636, ante. 

1564 . Compensation allowed to purchaser.] — 

The completion of a contract being delayed for 
three years by difficulties in the title, the vendor 
lield accountable for a deterioration of the land 
dmdng that period. — F oster v. Deacon (1818), 
3 Madd. 394 ; 66 E. R. 550. 

Annoiatum .—Refd. Royal BrlHtol Permanent Bldg, Soc. 
V. Bomash (1887), 35 Ch. D. 300. 

1565 . Deduction from purchase-money.] — 

The amount of deterioration of an estate iiend- 
ing a suit for siiecific performance, having been 
ascertained by an issue, the purchaser was allowed 
it out of his purchase-money, which he had paid 
into ct. under an order, with interest from the 
time when lie paid in his money. — Ferguson 
Tadman (1827), 1 Sim. 580 ; 57 E. R. 676. 

1566 . Delay in completion of purchase.] — 

Hoggart V. Scott, No. 2158, post. 

1567. .] — Deterioration of the estate 

arising from delay in completing the purchase is 
not ground for rescinding the contract but may be 
the subject of allowance to the purchase. — Lord 
V. Stephens (1835), 1 y. C. Ex. 222 ; 160 E. R. 
90. 

1568. Default of vendor.] — (1) When 

Ihe completion of a purchase is delayed through 
the default of the vendor in possession, & the pro- 
perty has diminished in value or has been de- 
teriorated by permissive waste, the purchaser is 
entitled to compensation. 

(2) Vendor held accountable for the rents, but 
not entitled to any interest on the purchase- 
money, the purchase not having been completed 
througli the default of the vendor, & the pur- 
chase-money having, after notice to the vendor, 
been lying idle. — R egent’s Canal Co. v. Ware 
( 1857), 23 Beav. 575 ; 26 L. J. Ch. 566 ; 29 L. T. 
O. S. 274 ; 3 Jur. N. S. 921 ; 5 W. R. 617 ; 53 
E. R. 220. 

Annotations: — As to (1) Reid. Clarke v. Ramuz (1891), GO 
L. J. Q. B. 679. Oenerally, Mentd. Mason v, Stokes Bay 
Ry. & Pier Co. (1862), 1 New Rep. 84 ; Harding v. Met. 
Ry. (1872), 7 Ch. App. 15i ; Re Pigott & G. W. Ry. (1881), 
18 Ch. D. 146; He Cary-Ehves* Contract, [1906] 2 Ch. 
143. 

1569 . Allowance of rent.] — 

Phillips v. Silvester, No. 1534, ante. 

1570 . When loss falls on purchaser — Act of 
purchaser.] — (1) A vendee, before a conveyance, 
having agreed with a tenant, that if he had a 
conveyance by a given time, the tenant should 
quit at that period, <&: the tenant misconstruing 
the agreement, quitted before a conveyance was 
made, so that the land was untenanted de- 


teriorated, the loss held to fall upon the vendee, 
it being occasioned by his agreement with the 
tenant. . 

If after the contract the estate be improved in 
the interval, or if the value be lessened by the 
failure of tenants, or otherwise, & no fault on 
either side, the vendee has the benefit, or sustains 
the loss. If there is a loss by fire after the con- 
tract, A before the completion of it, if neither party 
is in fault, the loss falls upon the vendee (Plumer, 
V.-C.). 

(2) Vendor not making a title when bill filed 
pays the costs up to the report of a good title.- — 
IlARFORD V. Furrier (1816), 1 Madd. 632 ; 56 
E. R. 195. 

Annotation .—As to (1) Refd. Raflety v. Schofield, [1897] 1 

Ch. 937. 

1571. Completion delayed.] — The 

completion of a contract having been delayed for 
thirteen years, the property became deteriorated 
by dilapidations : — lield : under the circumstances 
the loss must fall on the purchaser, as the state 
of fhe title was such, that he ought to have com- 
pleted his purchase & taken possession. 

In Aug. 1828, pltf. agreed to sell a property 
to deft. The contract was to be completed on 
Oct . 9 following, A thf‘ purchaser was to be entitled 
to possession up to that time, & if the purchase 
should not be then completed, the i)urcliaser was 
to pay interest at 5 per cent, from that day until 
full payment. The abstract having been delivered, 
all i)arties seem(‘d to agi'oo that a good title was 
not shown ; A in Nov. 1828, the time for com- 
pletion was enlarged to Feb. 21, 1829, when the 
purchase-money was to bo paid without interest, 
& deft, let into possession ; A if pltf. should fail 
to make a good title, the deposit was to be re- 
turned, with interest at 4 per cent, from Oct. 9. 
Deft, refused to complete, cVe in 1829 brought an 
action for his deposit, A j^ltf. filed his bill for 
specific performance. Deft, bad not taken posses- 
sion, & great dilax)idation had occurred, it was 
decided that a good title had been shown in Aug., 
1828. A decree was made against deft, with 
costs ; & it was determined that A. should sustain 
the loss by dilapidation, & should pay interest at 
4 per cent, only on his purchase-money from the 
time of filing the bill. — Minchin v . Nance (1841), 
4 Beav. 332 ; 49 E. R. 367. 

1572. Deterioration not ground for rescission.] — 
Lord v. Stephens, No. 1667, ante. 

1573. .] — A railway co. had taken posses- 

sion of houses under an agreement with the 
vendors, but had so acted with the property after 
they had taken possession that it became much 
deteriorated in value. The ct. ordered the pay- 
ment of the purchase-money into ct. without 
allowing the co. the alternative of giving back 
possession. — Pope v. Great Eastern Ry. Co. 
(1866), L. R. 3 Eq. 171 ; 36 L. J. Ch. 60; 15 
L. T. 239 ; 12 W. R. 192. 

Annotations: — Consd. Lewis v. James (1886), 32 Ch. D. 326. 

Refd. Greenwood v. Turner, [1891] 2 Ch. 144. 

(c) Fire. 

1574. Whether loss borne by purchaser.] — If 1 

article to buy an house, & the house is burnt down 
before the day of payment, I am not bound to 
pay the money. — Stent v. Bailis (1724), 2 P. 
Wms. 217 ; 24 E. R. 706, L, C. 

Annotations: — Expld. Bacon v. Simpson (1837), Murp. & 

H. 309. Mentd. Thompson v. Barclay (1831), 9 L. J. O. S. 

Ch. 215. 


PART VI. SECT. 1, SUB-SECT. 3.— 

D. (c). 

1574 i. Whether loss borne by par- 
chaser ,] — A purchafacr of a sale under 


decree signed the usual contract to 
purchase, &: paid the deposit. The 
next day the buildings on the property 
wore burned down : — Held : the loss 
would not fall on the purchaser, as the 


interest contracted for did not vest 
in him till the report on sale was 
confirmed. — Stephenson v. Bain 
(1880), 8 P. R. 258.— CAN. 
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1576. .] — The declaration stated that pltf. 

was lawfully possessed of a certain dwelling-house 
& premises, etc., & also of certain furniture, 
tenant’s fixtures, etc., then being on the said jire- 
miscs, for the residue of a term of six years ; & 
that pltf. agreed to sell & assign the said lease, 
with the outbuildings & premises ; at a certain 
sum ; & all the household furniture, etc. ; then on 
the said premises at a fair valuation ; & that 

possession should be given to deft, on or before 
a certain day. It then averred, that from tlie 
time of making the agreement, pltf. was ready 
<te willing to transfer the household furniture, etc. 
This averment was traversed. It appeared that 
upon the day upon which the agreement was 
entered into, the house together with tlie fur- 
niture was destroyed : — Held : on this issue pltf. 
could not recover. — Bacon v. Simpson (1837), 3 
M. & W. 78 ; Murph. & H. 309 ; 7 L. J. Ex. 34 ; 
150 E. R. 1064. 

Annotations : — Mentd. Gwynne v. Davy (1840), 1 Man. & O. 

857 ; Tharpe v. Stallwood (1843), 7 J. P. 400. 

1576. .] — (1) Contract for the sale of 

houses ; which from defects in the title could not 
be completed on the day. The treaty however 
proceeded upon a proposal to waive the objec- 
tions upon certain terms. The houses being 
burnt before a conveyance, the j^urchaser is bound, 
if he accepted tlie title ; & the circumstance, 

that the vendor suffered the insurance to expire 
at the day, on which the contract was originally 
to have been completed, without notice, makes 
no difference. A reference to the master was 
therefore directed to inquire, whether the proposal 
was accepted, or acquiesced in, on behalf of the 
purchaser. 

(2) If the party by the contract has become in 
equity the owner of the premises, tliey are his 
to all intents & jiur poses. They are vendible as 
his, chargeable as his, capable of being incum- 
bered as his ; they may be devised as his ; they 
may be assets ; & they would descend to his heir 
(Lord Eldon, 0.). — Paine v. Mfxleh (1801), 6 
Ves. 349 ; 31 E. R. 1088, I.. 0. 

Annotations: — As to (1) Distd. Wyvill v. Exeter (Bp.) 

(1811), 1 Price, 294, n. Consd. Harford v. Purricr (1816), 

I Madd. 532. Distd. Bryant v. Bubk (1827), 4 Russ. 1 ; 

Counter v. Maepherbon (1845), 5 Moo. P. C. C. 83. Apld. 

Rayner v. l*rcston (1881), 18 Ch. D. 1. Refd. Coles v. 

Bristowe (1868), L. R. 6 Eq. 149 ; Cory v, I^attoii (1872), 

L. R. 7 Q. B. 304. As to (2) Apld. Mead v. Davison (1835), 

3 Ad. & El. 303. Consd. Dowson v. Solomon (1859), 1 

Drew. 6c Sm. 1. Distd. Trotter v. Watson (1869), L. R. 

4 C. P. 434. Generally, Mentd. Sutherland v, I^ralt (1843), 

II M. & W. 296. 

1577. .] — A purchase before the master is 

not complete before confirmation of the report. 
Therefore a loss by fire after the report, but before 
confirmation, falls upon the vendor ; & the cir- 
cumstance that the sale had been delayed by the 
purchaser having opened the biddings, was not 
attended to. — Ex p. Minor (1805), 11 Ves. 559 ; 
32 E. R. 1205, L. 0. 

Annotations : — Apld. Twlgg v. Flfleld (1807), 13 Ves. 517. 

Dbtd. Anson v. Towgood (1820), 1 Jac. & W. 637. Refd. 

Millican V. Vanderplank (1853), 11 Hare, 136 ; Re Clayton, 

Smith V. The Co., [1920] 1 Ch. 257. 

1578. .] — Acland V. Cuming, No. 1012, post, 

1579. .] — Harford v. Furrier, No. 1570, 

ante, 

1580. .] — Robertson v, Skelton, No. 

1557, ante. 

Insurance & insurance money.] — See Sub-sect. 
3, B., post, 

PART VI. SECT. 1. SUB-SECT. 3.— E. 

g. Failure of vendor to keep in- 
sured — Property subject to covenant by 
purchaser to insure — Vendor under- 
taking insurance ,] — Whore, although 
a purchaser uu^oF agreement lor 


E, Insurance and Insurance Money. 

aSVc, noiOf liaw of Property Act, 1925 (c. 20), 
s. 47. 

Assignability of Are insurance policy.] — See 

Insurance, Vol. XXIX., pp. 307-308, Nos. 
2541-2550. 

1581. Duty of vendor to keep insured — Beyond 
day of completion — Completion delayed.] — Paine 
V. Meller, No. 1576, ante. 

1582. Property subject to cove- 

nant to insure.] — Tlie vendors of an interest in a 
freehold house, subject to a covenant to insure it 
against fire, contracted for the sale of the house 
to a pm'chascr within a given time. The contract 
was not completed by the specified time. There 
was no default on Ihe part of the purchaser, but 
the vendors did not keep up the insurance after 
the time at which the contract should have been 
completed : — Held : tlie purchaser ought to be 
discharged from his contract. — Palmer v. Goren 
(1856), 25 L. J. Ch. 841 ; 4 W. R. 688. 

1583. .] — (1) Leasehold 

property was sold by auction on June 8, 1858, with 
a condition for completion on July 20, following. 
The title was accepted by the purchaser on 
July 16, but owing to disputes as to the value of the 
fixtures the meeting for conqjletion did not take 
place till Aug. 26. The purchaser then discovered 
that the vendors had renewed tlie insurance, 
which expired on June 24, for one month only, 
so that the property became uninsured on July 24, 
& thereupon became forfeited to ihe lessors. On 
Sept. 7, the purchaser absolutely repudiated the 
contract. The vendors subsequently renewed 
the insurance, <Sr obtained a waiver of the forfeiture 
from the lessors, &, the purchaser refusing to 
complete, they filed a bill for specific performance : 
— Held : although the vendors were not bound to 
renew ihe insurance, yet having done so in so 
unusual a manner, f h(' ct. would not decree specific 
performance, & the bill was dismissed, but without 
costs. 

(2) That up to July 20, the day fixed for the 
completion of the contract, it was their [the 
vendors] duty to keep up the insurance, & not 
only to do so, but to do it at their own expense, 
1 have no doubt, for by the express terms of the 
contract, the vendors were to clear all outgoings 
up to that day. But the question is, was it their 
duty to do so after the day fixed for the completion 
of the purchase ? Now to try this question, lot 
me suppose that the purchaser knew, as he did 
know, that by the terms of the lease the estate was 
liable to forfeiture if the insurance dropped. . . . 
Upon the dry question by whom the expenses of 
renewing the insurance after July 20 ought to have 
been borne, I am of opinion that it ought to have 
been borne by the purchaser (Kinders ley 
V.-O.). — Dowson v. Solomon (1859), 1 Drew. & 
Sm. 1 ; 29 L. J. Ch. 129 ; 1 L. T. 246 ; 0 Jur. 
N. S. 33 ; 8 W. R. 123 ; 02 E. R. 278. 

Annotation As to (2) Apld. Ncwnmii r. Maxwell (1899), 

80 L. T. 681. 

1584. No date fixed for completion.] — This 

case raised an important point in the law of vendor 
& purchaser, as to whether, in a contract between 
a lessor & his lessee for the lessor to purchase the 
lessee’s interest, no time being fixed for completion, 
the lessee is bound to keep up the insurance of the 

iiig & the building Ib burned, he, the 
vendor, & also his assignee, will be 
chargeable in an a^jtion to recover the 
amount unpaid imdcr the agreement 
with what would have been received 
for Insiu'anco had the policy been 


sale of a lot of land & building thereon 
covenants to insure for the benefit 
of the vendor, the latter waives per- 
formance thereof by undertaking to 
look after the insurance himself but 
falls to keep the policy in good stand- 
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Sect. 1. — Rights and liahilHies with respect to the 
property : Sub-serf , 3, E. ; sub-sect. 4, A.] 

property after the contract. It is purely a ques- 
tion of the contract contained in that lease binding 
the lessee to insure all the buildings standing on 
the land or to be erected thereon, & 1 have not a 
scrap of evidence as to what the nature of all those 
buildings was. Then again, unfoiiunately, the 
insurance policy does not in any way help mo. 
As a matter of fact it expired on Mar. 25, 1898, & 
could not even be sued on. I confess that my 
ju'esent impression is that this structure was a 
building, but if that question were an essential 
one for me to decide I should have to request 
further evidence on that ijoinf to be placed before 
me. Assuming, then, that this was a building, 
the second question arises whether the pltf. could 
sue on that covenant. Here the purchaser is 
suing in equity to enforce the covenant, ^'liere 
has been no breach of this covenant to insure, 
except so far as the amount is concerned. No 
time was fixed for the completion of the coni ract, 
& the period had not arrived when the vendor could 
say that the policy, so far as he was concerned, had 
lapsed, & the liability to insure was shifted on to 
the purchaser. I think that in this respect the 
present case is covered by the decision of Kinders- 
].Ey, V.-C., in Dov'son v. Solomon^ No. ante 

(KEKEmcii, J.). — Newman v. Maxwell (1899), 
80 L. T. 081 ; 48 Sol. Jo. 477. 

1585. Failure of vendor to keep Insured — Pro- 
perty subject to covenant to insure —Whether pur- 
chaser discharged from contract.] — Palmer v. 
OoREN, No. 1.782, ante. 

1586. .] — Dowson V. Solomon, 

No. 158.8, ante. 

1587. Liability of purchaser for Insurance — After 
date of completion.] — Dowson v. Solomon, No. 
1583, ante. 

1588. Right to Insurance money — None acquired 
by fact of purchase — In absence of agreement.] — 

A purchaser of property insured against fire does 
not by the iiktc fact of purchase acquii’o a right to 
the insm^anco moneys. 

A contract was entered into with a trustee for 
sale for t he purchase of a house which was insured 
against fire in the trustee’s name, after which, & 
before completion of the purchase, the house was 
burnt down. The insurance co. paid the insurance 
money to the trustee, who, without the concurrence 
of his cestnis que trust, allowed the purchaser to 
deduct the amount from the purchase-money upon 
completion of the sale. The trustee having become 
bkpt., & a bill having been filed by the cestuis que 
trust against the purchaser : — Held : in the absence 
of any provision in the contract the purchaser 
was not entitled to the benefit of the monev received 
from the insurance co., & the cestuis que trust were 
entitled to a lien upon the property for the amount 
deducted, as being unpaid purchase-money. — 
Poole v. Adams (1864), 4 New Rep. 9 ; 33 L. J. 
rh. 039 ; 10 L. T. 287 ; 28 J. P. 295 ; 12 W. R. 
683. 

Annotaiions : — Apld. Rayner v. Preston (1881), 18 Ch. D. 

1. Retd. Sinnott r. Bowden, [1912] 2 Ch. 414. 

1589. .] — Rayner v. Preston, 

No. 1481, ante. 

1590. .] — Ecclesiastical Comrs. 

FOR England v. Royal Exchange Assurance 
CORPN. (1895), 11 T. L. R. 476 ; 39 Sol. Jo. 623. 

1591. Right of vendor — Purchaser Intending 

to demolish buildings.]- -Certain insured premises i 


& buildings were required by the Metropolitan 
Board of Works for the construction of a new street, 
under tlie compulsory powers of their Act. The 
price had been fixed by an arbitrator, & the pur- 
chase though not completed was in course of 
completion, when the premises were destroyed by 
fire. The policy was still in force : — Held : pltf., as 
unpaid vendor, was entitled to recover the full 
value of the premises ; although the buildings 
were only required by the purchasers in order that 
they miglit be pulled down. — Collingridge v 
Royal Exchange Assurance Corpn. (1877), 3 
Q. B. 13. 173 ; 47 L. J. Q. B. 32 ; 37 L. T. 525 ; 
42 J. P. 118 ; 26 W. B. 112, D. C. 

Annotations : — Consd. Raynor v. Preston (1881), 18 Cli. D. 1. 

Distd. Castellaln v. Prowtoii (1883), 11 Q. B. D. 380 ; Ecci. 

Comrs. for England v. Royal Exchange Assoc. Corpn. 

(1893). 11 T. L. K. 476. 

1592. In addition to purchase-money 

— Option for purchase of lease.] — The lease 
of a mill gave tlie lessees an option to purchase 
before a fixed day. The lessor covenanted to 
insure ; it wfis provided that in case of loss not 
exceeding £4,000, tlie insurance moneys should be 
expended in rebuilding, but that if damage by 
fire occurred over £4,000 in amount, the lease 
should determine. A fire occurred before the fixed 
day : — Held : the option continued till that day ; 
hut in the case of exercise of the option, the amount 
of insm’ance money received was not to be deducted 
from the purchase-money. — Edwards v. West 
(1878), 7 Ch. D. 858 ; 47 L. J. Oh. 463 ; 38 L. T. 
481 ; 26 W. R. 507. 

Annotations : — CoDSd. He Adams Si: Kensington Vestry (1S81), 

27 Ch. J). 394 Distd. He Isaacs, Isaacs r. Reginald, [1894 t 

3 Ch. .'iOO. Reid. Hi Dyson, ClialUnor v. S-y kes, [1910] 

1 Ch. 730 

1593. Refund of Insurance 

money to insurers.] — Rayner v. Preston, No. 
1181, ante. 

1594. .] — A vendor con- 

tracted with a purchaser for the sale, at a specified 
sum, of a house, which liad been insured by the 
vendor with an insurance co. against fire. The 
contract contained no refcTonce to the insurance. 
After the date of the contract, but before the date 
fixed for completion, the house was damaged by 
fire, & the vendor received the insurance money 
from the co. The purchase was afterwards com- 
pleted, & the purchase-money a^ecd upon, 
without any abatement on account of the damage 
by fire, was paid to the vendor : — Held : in an 
action by the co. against the vendor, the co. were 
entitled to recover a sum equal to the insurance 
money from the vendor for their own benefit. — 
Castkllain V. Preston (1883), 11 Q. B. D. 380 ; 
62 L. J. Q. B. 366 ; 49 L. T. 29 ; 31 W. R. 557, 
C. A. 

Annotations: — Apld. Law Fire Assco. v. Oakley (1888), 4 
T. L. R. 309. Distd. GauBsen v. Whatman (1903), 93 
L. T. 101. Refd. West of England Fire Insce. v. Isaacs, 
[1896] 2 Q. B. 377 ; He Denton’s Estate, Llconsos InBco. 
Conm. Sc Guarantee Fund v. Denton (1904), 52 W. R. 
484 ; Assicurazloni Generali de Trieste v. Empress Assce. 
Corpn., [1907] 2 K. B. 814 ; Reliance Marine Insce. v. 
Duder, [1913] 1 K. B. 265 ; He Law Guarantee Trust & 
Accident Soc., Liverpool Mortgage Insce. Co.’s Cose, 
[1914] 2 Ch. 617 ; British Dominions General Insce. v. 
Duder. [1915] 2 K. B. 394 ; Matthey v. Curling, [1922J 
2 A. C. 180. Mentd. Sea Insce. v. Hadden (1884), 13 
Q. B. ]). 706 ; Grover & Grover r. Mathews, [1910] 2 K. B. 
401 ; Thames & Mersey Marine Insce. v. British & 
Chilian S.S Co., [1915] 2 K. B. 214; Wilson Shipping 
Co, V. BrltiHh & Foreign Insce., [1920] 2 K. B. 26 ; 
Edwards v. Motor Union Insce., [1922] 2 K. B. 249. 
Application of moneys to re-lnstatement .] — See 
Insurance, Vol. XXIX., pp. 340-343, Nos. 2746- 
2766. 


properly maintained. — Monikkuil v. b. liiuht to insurance money — peHy before all instalments paid .] — ScoTT 
Tremblay (Sosk.). [1925] 2 W. W. R. Right of vendor — Payment of purchase- v. C^innian (1918), 43 O. L. R. 430. 
644. — CAN. money by instalmerm — Damage to pro- —CAN. 
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Sub-sect. 4. — Rents and Profits. 

A, In General, 

1595. Right of purchaser to rents & profits.] — 

On a bill by a purchaser for specific performance of 
a contract for the sale of an estate, a vendor who, 
during fifteen years, had retained possession of 
the whole estate, & of one-third of the purchase- 
money, was, under the circumstances, charged 
with interest on one-third of the rents & profits. 

The usual course is, that the purchaser shall 
receive the rents, & pay 4 per cent, interest on the 
T)urchase-money (Plumer, V.-C.). — ^Burton v. 
Todd (1818), 1 Swan. 255 ; 30 E. R. 380. 

Annotation : — Apld. DonovaD v. Fricker (1821), Jac. 165. 

1596. .] — Contract for purchase of lands, 

100 acres arable, 700 acres pasture ; the pur- 
chaser’s entry to commence at Whitsunday, 1807, 
& that he is to have right “ to the crop & year 
1807 ” & disposition, assigning “ the rent for crop 
& year 1807.” The farm at the time of the sale 
in possession of a tenant at a rent payable one 
half at Candlemas, the other half at Lammas, ir^ 
each year : — Held : the seller, not the purchaser, 
was entitled to the rent payable by the tenant at 
these two terms in 1807. — Sheppard v. Watiiers- 
TON (1817), 5 Dow. 278 ; 3 E. K. 1328, n. L. 

1597. From when good title shown.] — The 

decree must bo against him [the vendor] for an 
account of the rents accrued due & received by 
Ins stewards since the time, at which the title 
was to be made (Lord Eldon, C.). — M‘Namara v. 
Williams (1801), 6 Ves. 148 ; 31 E. R. 982, L. C. 
Annotation-s : — Distd. WilBon v. Clapham (i819), 1 Jac. & 

W. 9. Mentd. A.-G. v. Chesterfield (1854), 18 Beav. 590. 

1598. :] — (1) In conditions of sale a 

lime was fixed for the delivery of the abstract, & 
also for the payment of the purchase-money, or 
for interest to run if tlie money were not paid 
at that time “ from whatever cause the delay miglit 
have arisen.” The vendor did not dehver the 
abstract at the time stipulated : — Held : the iiur- 
chaser was only liable to pay interest from the time 
a good title was shown. 

(2) In this case the purchaser, finding that the 
vendor had failed to deliver an abstract, set apart 
his purchase-money, gave notice to the vendor : 
— Held : the purchaser did this in his own wrong, 
the conduct of the vendor having rendered it 
unnecessary for him to jiay the purchase-money 
until a good title was shown. 

(3) If the abstract did show a good title, then, 
according to the rule of the ct. the property 
would belong to the purchaser from the time at 
which the contract ought to be completed, & 
the money would be the money of the vendors, & 
therefore the one would be entitled to the fruits 
of the property, & the other to the fruits of the 
money. Such is the ordinary rule, & such would 
be its practical effect in all cases where there 
merely is a time fixed for the performance of the 
contract, & nothing specific is said as to the time 
from which interest is to run (Lord Cotten- 
iiam, C.). 

(4) Where nothing appears to occasion the 
delay, the rule no doubt is that if the purchaser 
who on the face of the contract is under the 
necessity of paying on a certain day, sets apart 
his money & gives notice that it is ready, interest 


stops from that time, provided it be shown he 
made no interest of it ; but if tlie purchaser refuses 
to pay interest because the delay is occasioned 
by the vendor, & the case is made out, no question 
can arise about intermediate interest, because it 
does not begin to run till the vendor has put 
himself right (Lord Cottenham, (\). — De Vismk 
V, De Visme (1849), 1 Mae. & G. 339 ; 1 IT. & Tw. 
408 ; 19 L. J. Ch. 52 ; 14 L. T. O. S. 1()9 ; 13 Jut. 
1037 ; 41 E. R. 1295, L. C. 

Annotations : — As to (1) Apld. Robortnon r. Skelton (18 ■>()), 
12 Beav. 86.3. Distd. Rowlev v. Adams (1850), 12 Beav. 
476 : Wallis v. Sarel (1852), 21 L. J. Cli. 717 ; Shcrwiti e 
Shakspear (1854), 5 De G. M. & G. 517 ; Er p. Durham 
(Dean & Chapter), Tewart v. Lawson (1856), 3 8m. & G 
307. N.P. Vickers v. Hand (1859), 26 Beav. 630. Distd. 
Herbert v. Salibbiiry & Yeovil Rv. (1866), L. R. 2 Eq 221. 
As to (3) Apld. Monro n. Taylor (1850), 8 Hare, 51. Refd. 
Crosse v. Lawrence, Crosse v. Keene (1852), 16 Jur. 142. 
As to (4) Expld. Dyson v. Hornby (1851), 4 De G. U, Sm. 
481. Distd. Stocks t;. Holdsworth (185D, 2 W. R. 450 
Consd. Riley to Streatfield (1886), 34 Ch D. 386. N.F. 
Re London Corpn. bz, Tubbs’ Contract, [1894 J 2 Ch. 521, 
Retd. Palmer‘<U)Ti v. Turner (1864), 4 New Rep. 46, 
OenerallVt Retd. Lewis v. South Wales Ry. (1852), 10 Hare, 
113. 


1599. From dale of completion.] — A cland 

V. Cuming, No. 1612, post. 

1600. Completion delayed through 

default of vendor.] — Regent’s (Unal Co. v. Ware, 
No. 15()8, ante. 

1601. Time extended by agreement.] — 

In May pltf. agreed to purchase an estate, including 
hay &- growing crops, for £9,000. The purcliase 
was to be completed in June, when pltf. was to 
be let into possession, & if not then conqileted, 
pltf. was to jiay interest on the purchase-money. 
By subsequent agreement, Nov. was substituted 
for June. The contract was not completed until 
the following Eeb., & in the meantime the vendors 
had sold the hay & used the garden produce : — 
Held : under the altered contract, jiltf. was not 
entitled to this hay or produce. — Webster v, 
Donaldson (1865), 34 Beav. 451 ; 12 L. T. 69 ; 
11 Jur. N. H. 404 ; 13 W. R. 515 ; 55 E. R. 710. 

1602. Completion delayed through no 

fault of pui’chaser — Retention by vendor of arrears 
accrued due before completion.]- Plews v. Sam- 
uel, No. 1488, ante. 

1603. From quarter day preceding com- 

pletion.] — The rule ol th(‘ ct. in the pmrhase of 
a fee simple e.state is to give the profits from the 
quarter day preceding the payment of the pur- 
chase-money (Lord Eldon, C.). — Anson v. Tow- 
good (1820), 1 Jae. & W. 637; 37 E. R. 511, 
J.. C. 

Annotations: — Refd. Millican v. Vanderplank (1853), 11 

Haro, 136; Re Clayton, Smith v. Clayton, [1920] 1 Ch. 

257. 


1604 . From date of possession — As agreed 

in conditions of sale.] —By conditions of sale, the 
purchase-money was to be paid in May, <fe if not 
paid, from any cause whatever, interest was to be 
paid till oho purchase was completed, & the pur- 
chaser to bo let into possession from the quarter- 
day next preceding the day of payment. Payment 
was made in Dec. : — Held : the purchaser paying 
interest from May was entitled to the rents from 
Mar. 25. — Nicholson v. Nicholson (1835), 5 
L. J. Ch. 51. ... 

1605. From order of reference to master.] — 

Where a reference had been directed to inquire 
whether an offer for the purchase of leaseholds was 
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night of purchaser to rents t 
proftta — From date of completion — Rigt^ 
to proportionate part, — Where rent pai 
V. Gaos 

(1876), 6 P. R. 271.— CAN. 

1. — DUBLIJ 


Corpn. v . Barry, [1897] 1 I. R. 65. 

— IR. 

m. .] — Pltf., on 

May 29, 1902, contracted In writing 
with deft, for the sale to deft, of certain 
land, a portion of which was at the 
time under lease to a tenant whose 
term conunenoed on May 1, 1902, & 


was then unexpirod. Pltf. claimed an 
apportionment of the rent between 
May 1 & June 24, when the deed was 
delivered : — Held : tho Act rejecting 
the apportionment of rent, R. S. N. 8. 
c. 150, 8. 2, (lid not apply as between 
vendor & purchaser, & tho written 
contract containing no reservation of 
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Sect, 1. — Rights and liabilities with respect to the 
property : Sub-sect, 4, A., i?. C. (a).] 

beneficial, & ought to be accepted, & the master 
reported in favour of the purchase : — Held : the 
purchasers were entitled to the rents from the 
date of the order of reference. — Cheetham v. 
Sturtevant (1849), 3 De G. & Sm. 468 ; 64 E. B 
665. 

1606 . Vendor charged with interest on rents & 
profits — Where in possession for long period.] — 

Bitrton V, Todd, No. 1595, ante. 

1607 . Right of parties where contract goes off.J- 
WiLSON V. Clapham, No. 1 533, ante. 

1608 . .] — On a bill by a vendor for specific 

performance, where the i)urclja8er had, in 1814, 
entered into possession under the agreement, 
pending the suit, continued in possession until 
1823, pltf., in consequence of a defect in the title, 
failing in his attempt to compel the performance 
of the contract, the ct. refused to decree, under 
the prayer for general relief, an account of rents 

profits against the purchaser, though he had 
stated by his answer that he was willing to pay a 
fair rent. — Williams v. Shaw (1825), 3 Buss. 
178, n. ; 3 L. .T. O. S. Oh. 157 ; 38 E. K. 545. 

1609 . Deduction from purchase-money — Order 
for payment of purchase-money into court — 
Whether deduction made part of order.] — ^An order 
was made in an administration action directing 
the freehold property of testator to be put up for 
sale by auction. The conditions of sale jirovided 
that each purchaser should pay the balance of his 
purchase-money, after deducting the amount 
paid as deposit, into ct. to the credit of the action, 
on or before July 21, 1885, or, in default should be 
charged interest at the rate of 5 per cent, per 
annum until payment of the purchase-money ; 
& that upon such payment the purchaser should 
be entitled to possession, or to the rents pro- 
fits, as from July 21, 1885. Tlie purchaser of 
one of the lots having refused to comply with 
this condition, a summons was taken out, upon 
which an order was made that, on or before Ai)r. 7, 
3886, or subsequently within seven days after 
service of the order, the purchaser should lodge in 
ct. the balance of the purchase-money, after 
deducting the deposit, with interest thereon from 
July 21, 1885. The purchaser then asked that 
after the direction for the i^ayment of the money 
less the deposit, there should be inserted in the 
order the words “ less the rents & profits of the 
premises from July 21, 1885.” He contended 
that there ought to be no difference made between 
a completion of a purchase, where the property 
was being sold under the direction of the ct. & 
when it was being sold outside the ct. in the usual 
way, the course then adopted invariably being to 
allow the rents So profits to be set off against the 
interest, the balance being either paid or received 
by the purchaser : — Held : the practice in circum- 
stances like the present was not to allow the 
addition of the words referred to ; & therefore, 
the application must be refused. — Re Smith, Day 
V. Bonaini (1886), 55 L. T. 329, 0. A. 

1610 . What included in rents & profits — Under- 
wood.] — A fall of underwood which must be cut 
by the person in possession at the regular season, 
is no more than gathering a crop of corn or hay. 


In the absence of proof that the fall was improper 
or contrary to custom, it is only an annual crop 
which a tenant for life would enjoy as one of the 
ordinary fruits incident to the possession, & of 
which it could not be intended that the party in 
possession was not to have the benefit (Grant, 
M.B.). — Burroughs v. Oaicley (1819), 3 Swan. 
159 ; 36 E. B. 815. 

Annotations : — Mentd. Blacklow v. Laws (1842), 2 Hare, 40. 

JSt. Paul v. HirniinKham, Wolverhampton & Stour Valley 

Ky. (1853), 17 Jur. 1170 ; Simpson v. Sadd (1864), 4 De 

G. M. 6c U. 065 ; Down v. Stenson (1857), 24 Beav. 631 ; 

Corlcss V. Sparlin{f (1873), 21 W. R. 870. 

1611. Quarry on property purchased — 

Money payable under lease thereof.] — By an agree- 
ment, dated Nov. 30, 1887, M. agreed to sell 
certain land to E. Part of the purchase-money 
was to bo paid on the signing of the agreement, h 
the purchase was to bo completed on May 1, 1888. 
It was provided that if the purchase was not 
completed on that date that the vendor should 
receive the “ rents & profits ” of the promises until 
completion in lieu of interest on the balance of the 
purchase-money. There was a stone quarry on the 
land which had been worked for several years under 
a lease. Part of the purchase-money was paid on 
the signing of the agreement, but the remainder 
was not i)aid on the date fixed for completion : — 
JIM : “ rents A profits ” included whatever was 
pa>ablc under the lease of the quarry, k> the vendor 
was entitled to s\ich amounts from the date of the 
agreement to the date of the completion of the 
piu’chase. — Leppington v. Freeman (1891), 66 
L. T. 357 ; 40 W. B. 348, 0. A. 

Sale of mines or minerals.] — See Mines, Vol. 
XXXIV., p. 633, Nos. 307-309. 

Fines on sale of manor.]— aSVc Copyholds, Vol. 
XIII., p. 93, Nos. 1158-1100. 

Death of vendor before completion.] — Sec 
Equity, Vol. XX., pp. 377, 452, Nos. 1142a, 
1142b, 1708a. 

B, Nature of Vendor's Liability, 

1612. Whether on footing of wilful default.] — 
When purchase-money is agreed to be paid, & a 
conveyance made at a given time, & disputes 
arise as to the title, & tlie i)urchaser proposes to 
the vendee to lay out the purchase-money in 
Exchequer bills till it is wanted, but the vendor 
returns no answer, & the money is laid out in 
Exchequer bills, the vendee is at the risk, <fc is 
enfith^l to the benefit of such purchase-money, 
witli 4 iier cent, interest. WJien a purchase is 
completed the vendee is entitled to the rents 
Sd profits of the estate till possession is given, & the 
vendor to liis pui*chase-money, with interest ; 
& if, by tlie neglect of the vendor, no rents & 
profits have been received, he will be liable for 
what he might have received unless the purchaser 
has taken possession. 

With respect to possession, there is no change 
in the notion of equity until tlie purchase-money 
is paid. The vendor has a clear right to possession 
until the purchase-money is paid ; if the purchaser 
mters before he has paid his purchase-money, he 
s a trespasser. Quoad possession, the estate 
belongs to the vendor, it is not the estate of the 
vendee for the purpose of possession ; for though 
*n many cases the purchaser is responsible, as if 


rent, the purchaser was entitled to the 
whole rent. — M iller v. Nicnous 
(1892), 23 C. L. T. 176.— CAN. 

n. From date of possession .] — 

Campion r. Jackson, [1919] N. Z. L. JL 
209.— N.Z. 

o. From payment of purchase- 

TRonn/d— PliENDERGASTr. Eyre (1826), 


4 Ir. L. Rec. N. S. 149 ; L. & G. temp. 
Plunk. 180.— IR. 

p. .] — Montgomery v. 

CossLETi’ (1836), 2 Jo. Ex. Ir. 174. — 

IB. 

q. .] — SooTT V. Rothe 

(1838), 1 1. Eq. R. 105.— IR. 


r. .] — Redfern & Dickie 

V. Calixiw & St. John U843), Bluett, 

203 — I. of M. 


t. Liability of vendor — On entry 
into jmaaession on default of purchaser,] 
— Weiss v. Rhodes (Sask.) (1911), 
18 W. L. R. 194.— CAN. 
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there be a fire. . . . Still, as to possession, the 
right is in the vendor till the purchase-money 
is paid (PLuivrER, V.-O.)- — Acland v, Cuming 
(1816), 2 Madd. 28 ; 56 B. B. 245. 

AnnoMions : — Folld. Wilson v. Clapham (1819), 1 Jao. & W. 

36. Befd. BurrougrheB v. Browne (1852), 9 Hare, 609. 

1613. .] — The account of rents given against 

a purchaser for value, who, after being in possession, 
is evicted by a party having a better title, ought 
not to extend to such rents, as, without his default 
or neglect, might have been received, if no special 
case of fraud is made against him. The decree 
for such an account ought to contain a direction 
for just allowances. 

The question, then, is, whether it is consistent 
with the practice, that the decree should charge 
deft, with the rents & profits which might have 
been received without his default or neglect. The 
introduction of these words at once struck me as 
unusual ; & I have ascertained on inquiry that no 
precedent for it can be found, this being neither 
the case of a mtgee. in possession nor of a trustee 
against whom a special breach of trust is charged 
(Lord Cottenham, O.). — Howell v. Howell 
(1837), 2 My. & Or. 478 ; 1 Jur. 492 ; 40 E. B. 
722, L. C. 

1614. .] — Houses described in the parti- 

culars as in the respective occupations of specified 
undertenants, & as let to Messrs. J. “at the very 
low rent of £50 per annum, who have received 
notice to quit ” at a day past, but with a subse- 
quent written permission to occupy on the same 
terms as before until the tenements are sold, were 
contracted to be sold subject to a condition that 
the purchaser should be entitled to the rents from 
a specified day. On completion after that date 
the purchaser claimed to be allowed a rent at the 
rate of £150 a year, the sum which the under- 
tenants paid the tenant, on the ground that, in 
allowing the tenant to continue in possession at 
the rent of £50 a year after the date of tlie contract 
for sale, the vendors were guilty of wilful default. 
On a claim by the vendors to enforce specific 
performance : — Held : the purchaser not having 
required the vendors to turn the tenant out, they 
were not guilty of wilful default in allowing him 
to remain at the lesser rent ; & specific performance 
was decreed, pltfs. accounting only for the lesser 
rent. — Crosse v. Beaufort (Duke) (1851), 5 
De G. & 8m. 7 ; 64 E. B. 994. 

1615. .] — Sherwin V, SiiAKSPEAR, No. 1545, 

ante. 

1616. .] — Phillips v. Silvester, No. 1534, 

ante. 


C, Occupation Rent. 


(a) Aa Against Vendor, 


1617. Execution delayed through suit pending.] — 

The reasonable course which I shall adopt, unless 
precedents can be produced against it, is, that for 
the time, elapsed before the execution of the agree- 
ment in consequence of the pendency of the suit, 
interest shall be paid by the purchaser ; & a rent 
shall be set upon the premises in respect of the 
^ssession of the vendor (Grant, M.B.). — Dyer v. 
Hargrave, Hargrave v. Dyer (1805), 10 Ves. 
505 ; 32 E. B. 941. 


Reid. Knatohbull u. Grueber (1817), 3 Mer 
124 ; Jennings v. Broughton (1854), 5 De G. M. & G. 126 
Abwaman Ironworks v. Wlokens (1868), L. R. 6 Eq. 485 
He Fawcett & Holmes* Contract (1889), 42 Ch. D. 150, 


1618. Sub-purchaser kept out of possession.] — 

Where an owner of an estate contracts to sell to 
another, who thereupon sells a part of the property 
so contracted for by auction to a third person & he, 
the sub-vendee, gets possession & the original 
vendor afterwards refuses to perform his contract 
which occasions a suit in equity, pending which 
the original vendor obtains possession from the 
sub-vendee on a demand to be restored to it, it 
being rumoured that the original purchaser had 
failed in the suit instituted for specific performance, 
if, in fact, pltf. should ultimately succeed in that 
suit, & the estate is in consequence conveyed to 
the purchaser under a decree of the ct., the sub- 
vendee may maintain use & occupation against, 
the original vendor, for all the time during which 
he held the possession so obtained from the second 
purchaser. — Hull v. Vaughan (1818), 0 Price, 
157 ; 146 E. B. 771. 

Annotation : — Reid. Winterboltom v. Ingham (1845), 7 

Q. B. 611. 

1619. Completion delayed through default of 
purchaser.] — Dakin v. Cope, No. 1631, post, 

1620. .] — In July, 1867, pltf. sold to a rail- 
way CO. a house in which ho was carrying on the 
business of a victualler, the terms being that the 
purchase-money was to be paid on Mar. 25, 1869, 
or at such earlier time as the co. should 
choose, possession to be given on payment, they 
paying 5 per cent, interest in the meantime ; Ac 
pltf. was to be their tenant at a given rent, the 
tenancy not to bo determined before Mar. 25, 1869, 
unless the co., after three months’ notice, paid tlie 
money sooner, but to be determinable on Mar. 25, 
1869, by a week’s notice. The interest So rent 
were paid up to Mar. 25, 1869. Pltf. gave due 
notice to determine the tenancy on that day ; 
but the CO. not having the purchase-money ready, 
he refused to give up possession, So in Apr. filed a 
bill for specific performance. On Nov. 18, 1869, 
a decree for specific performance, with a declara- 
tion that the title had been accepted, & an order 
for payment of the purchase-money, vdth interest 
from Mar. 25, 1869, was made ; So an inquiiy was 
added, whether, having regard to the circumstances 
So conduct of the parties, the co. were entitled to 
any So what allowance in respect of pltf.’s occupa- 
tion of the premises after Mar. 25, 1869 : — Held : 
the CO. were not entitled to any allowance by way 
of occupation rent. 

It is the ordinary rule as between vendor & 
purchaser, that after the time fixed for completion 
the vendor is entitled to interest, & the purchaser 
to the rents So profits (James, L.J.). — Leggott v. 
Metropolitan By. Co. (1870), 5 Ch. App. 716 ; 
35 J. P. 135 ; 18 W. B. 1060, L. J. 

Annotatim : — Reid. Mot. By. v. Defries (1877), 2 Q. B. D. 

387. 

1621. Occupation by one Joint owner.]— Dcffc. 
So another person conveyed to pltf. an undivided 
moiety of several houses, of which they were seized 
as devisees in trust. Of one of those houses deft, 
had long before been in possession, So continued 
to occupy it after the conveyance : — Held : such 
occupation did not of itself entitle pltf. to sue him 
for use So occupation. — Tew v, Jones (1844), 13 
M. & W. 12 ; 14 L. J. Ex. 94 ; 153 E. B. 5. 

1622. Condition In agreement for sale— Admis- 
sion by demurrer as to amount of rent.]- Cmm 
that by an agreement, for the purchase by pltfs. 
of property belonging to defts., the purchase was 


PART VI. SECT. 1, SUB-SECT. 4.- 
C. (a). 

Helay in completion of title- 
■ * t—Nei ■ * 


%n completion c 
AaaeasTnent of rent — Neceaaity 
oj vennOor^a occv.pati<m .\ — 

J.— VOL. XL. 


for ‘ 
lere i 


had been considerable delay In com- 
pleting the title to property, & the 
pnrohEiser paid the purchase money 
into court without prejudice, it was 
held improper, in charging the vendors 
with the rente during the interval, to 


direct the master, in fixing the amounts, 
to have regard to what the purchaser 
might have rented tho promises for, 
or to charge the vendors with an 
occupation rent, without ovldenoe of 
such occupation, or with deterioration 
O 
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Sect, 1. — Rights and liabilities with respect to the 
property: Svb-sect, 4, C. (a) <fe (ft) ; sub-sect 6.] 

to bo completed on Sept. 29, 1869, from which 
time pltfs, were to receive all rents profits & to 
pay interest on the purchase-money until the 
completion of the purchase. That the purchase 
was not completed until Mar. 13, 1876, & that 
pltfs. had duly paid the interest. That defts. 
had remained in possession, but had paid no rent. 
That pltfs. claimed rent for use & occupation at 
the rate of £150 per annum as a fair value. Defts. 
demurred : — Held : under the agreement a fair 
rent must be paid by defts. for the time they 
remained in possession, &: by demurring they had 
admitted £150 a year to be a fair rent. — Metro- 
politan By. Co. v. Defries (1877), 2 Q. B. D. 
387 ; 36 L. T. 494 ; 25 W. R. 841, C. A. 

1623. From when good title shown.] — (1) A pur- 
chaser’s right to repudiate the contract is an 
equitable right arising from want of mutuality, A- 
may be a defence to an action for specific perform- 
ance ; but in order to avail himself of that defence 
he must repudiate the contract as soon as he finds 
that the vendor cannot make a good title. 

Now I think it is reasonably clear on the 
authorities quoted to me that, before decree, a 
purchaser who becomes aware of a defect in the 
vendor’s title, which defect cannot be removed 
without the concurrence of a third party whose 
concurrence the vendor has no power to require, 
may, except possibly in the case of trifling matters 
which the ct. would at the vendor’s instance treat 
as matters of compensation or abatement of 
purchase-money, repudiate his contract, A that 
such repudiation will be a bar to any relief being 
subsequently given by way of specific performance 
at the vendor’s instance, even though the defect 
has been removed before trial (Parker, J.). 

(2) After a decree for specific performance has 
been made the purchaser cannot repudiate the 
contract without the leave of the ct. 

(3) Where an order is made for specific perform- 
ance, interest on purchase-money is payable from 
the time when the master certifies that a good 
title is first shown, not from the time when such a 
title is first shown as would enable the purchaser 
safely to take possession. 

(4) I think there ought to be an occupation rent 
as far as at any rate this lady has continued, after 
the date fixed by the master’s certificate as the 
date when title was first shown, in possession in 
the same way as she was before (Parker, J.). — 
Halkett V. Dudley (Earl), [1907] 1 Ch. 590; 
76 L. J. Ch. 330 ; 96 L. T. 539 ; 51 Sol. Jo. 290. 


Annotaiions : — As to (1) Apld. Berners v. Fleming, [1925] 
1 Ch. 264. Refd. Procter v. Pugh, [1921] 2 Ch. 256 
Oenerally, Reid. Banticld v. l^card (1911), 56 Sol. Jo. 649 


(6) As against Purchaser, 

1624. Title not completed.] — On a motion by a 
vendor against a vendee in possession, for a 
reference to set an occupation rent, the title not 
being completed, an order was accordingly made, 


& that interest, at 5 per cent, upon the deposit, 
should, under the circumstances, be deducted out 
of such rent. — S mith v , Jackson (1816), 1 Madd. 
618 ; 56 E. B. 227. 

1625. When contract goes off — Want of title — 
Purchase-money paid on entry.] — If a purchaser 
take possession of premises under a contract of 
sale, which, on account of a defect in the vendor’s 
title, fails to be completed, the vendor cannot 
afterwards recover rent for the period of the pur- 
chaser’s possession, upon an implied contract 
for use A occupation. At least he cannot, if the 
purchaser had paid the whole purchase-money 
when he entered, A the vendor had kept it 
during the purchaser’s possession. — Kirtland v, 
PouNSETT (1809), 2 Taunt. 146 ; 127 E. R. 1032. 
Annotations : — Distd. Hull v. Vaughan (181 8)» 6 Price, 157 ; 

Howard v. Shaw (1841), 8 M. & W. 118. Oonsd. Winter- 

bottom w. Ingham (1846), 7 Q. B. 611. Retd. Rumball 

V. Wright (im), 1 (3. & P. 589. 

1626. Occupation beneficial to 

vendee.] — Where the vendee of an estate sold by 
auction has been suffered to enter upon A hold 
the premises while the title was under investiga- 
tion, A the contract has afterwards been deter- 
mined for want of title, the vendor cannot, on these 
grounds only, recover for use A occupation, 
although a jury find that the occupation has been 
beneficial. — Wintfaibottom v. Ingham (1845), 7 
Q. B. 611 ; 14 L. J. Q. B. 298 ; 5 L. T. O. S. 328 ; 
10 Jur. 4 ; 115 E. B. 620. 

Ar^Mion : — Mentd. SoIl)y r. Browne (1845), 14 L. J. Q. B. 

1627. Without default of vendor.] — Hall 

V. Vaughan (1819), 1 0. A P. 591, n. ; Peake, 
2.54, n. ; 171 E. R. 1330. 

Annotation: — Refd. Rumball v. Wright (1824), 1 C. A P. 

689. 

1628. Period of occupation after failure of 

contract.] — Where a party is let into possession of 
land under a contract of purchase, which after- 
wards goes off, he is liable to an action for use A 
occupation at the suit of the vendor, for the period 
which he continues in possession after the contract 
went off. — Howard v, Shaw (1841), 8 M. A W. 
118 ; 10 L. J. Ex. 334 ; 151 E. R. 973. 

Annotations : — Refd. Doe d. Stanway r. Rock (1842), 4 

Man. & G. 30 ; Winterbottora v. Ingham (1845L 7 Q. B. 

611 ; Crouch r. Tregonning (1872), L. R. 7 Exch. 88. 

Mentd. Ward v. Clarke (1844), 9 J. P. 442 ; A.-Q. v. De 

Koyser’s Royal Hotel, [1920] A. C. 508. 


Sub-sect, 5. — Outgoings. 

See, also, Part IV., Sect. 2, sub-sect. 10, E., a 7 ite, 

1629. Liability of vendor — Outgoings not dis- 
closed at time of contract.] — Howland v, Norris, 
No. 1667, post. 

1630. Until good title shown — In absence of 

special agreement.] — In the absence of any express 
stipulation, the expenses A outgoings of property 
sold must be borne by the vendors, down to the 
time when the purchaser could prudently take 
possession, t.e. down to the time when a good title 
was shown. 


A damage to the property, except such 
as occuiTed through the act or default 
of the vendors.— -D udley v . Berozt 
(1869), 2 Ch. Ch. 364.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4.~ 
C. (b). 

b. W?ien contract, goes off — Want 
of title — Vendor bound to prove express 
or implied contract to pay renf.] — Re 
Crawford v . Senet (1888), 17 O. R. 

74.— CAN. 

c. lAabiliiy of assignees of pur- 
chaser — Continuing in possession after 
rescission by vendor for (PfamU of pur- 


chaser .] — Waters v . Currie (Alta.) 
[1919] 3 W. W. R. 525.— CAN. 


^ l^o^^^ssion under invalid con- 
emcr.]-~ Although a parol contract for 
me sale of lands be void imder Stat. 
1* rands, s. 4, yet it may bo used to 
rebut an Implied contract to pay a 
quarUum valeat for the use & occupation 
of the premises, deft, having been let 
into possession in pursuance of the 
parol contract. — Corrinoan v . Woods 
(1867). 15 W. R.318.— IR. 


•. Contract still subsisting.] — Where 
a purchaser is In possession of a 
property under a contract of sale & 


purchase which is still in force, he is 
not liable to a claim for use & occupa- 
tion of the property for the period dur- 
ing which iie has been in possession 
as purchaser. — CJiiambers v . Simpson, 
[1921] N. Z. L. R. 55.3.— N.Z. 


PART VI. SECT, 1, SUB-SECT. 6. 

i. Liability of vendor — Until good 
title shown — Annual tax due after title 
shown — Liability of vendor for pro- 
portionate part .} — Harrison v . Joseph 
(1880), 8 iC R. 293.— CAN. 

g, Up to 0^ 
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The validity of a leasehold title depended on the 
lessor’s assent to the assignment. The assent was 
not ^ven until after suit by vendor : — Held : the 
vendor must bear the rent, rates, taxes &; out- 
goings, down to the date of the assent, & on the 
other hand, the purchaser must pay interest from 
that time. 

At what time could the purchaser, acting 
prudently, have taken possession of the premises 
sold ? Up to that time the expenses & outgoings 
must be borne by the vendor, & from that time 
they fall upon the purchaser. Although this is 
not universally true, yet usually this inquiry is 
answered, by considering at what time a good title 
was first shown, it being commonly clear that 
no purchaser can prudently take possession of 
what ho has contracted to buy, until he is satisfied 
that he will be able to retain possession of it, or, in 
other words, until a good title is shown (Romilly, 
M.R.). — Carrodus V. Sharp (1855), 20 Beav. 50 ; 
62 E. R. 523. 

Annotaiion Refd. Barsht v. Ta^rgr, [1900] 1 Ch. 231. 

1631. .] — Conditions of sale of 

leasehold houses provided that the purchase should 
be completed on Aug. 11, 1898, & that “ a 
purchaser paying his purchase-money is, as from 
that day, to be let into possession or receipt of 
rents & profits, & up to that date all rents, rates, 
taxes & outgoings are, if necessary, to be 
apportioned, <te such apportioned rent shall be 
paid on completion by each purchaser to the 
vendor. If, from any cause whatever, other than 
wilful default on the part of the vendor, the com- 
pletion of the purchase is delayed beyond the 
before-mentioned day, the remainder of the pur- 
chase-money is to bear interest at the rate of 
0 per cent, per annum from that day to the day 
of actual payment thereof, or, at the option of 
the vendor, he may receive the rents & profits 
up to the day of the actual completion of the 
purchase. The property shall, as from the day 
of sale, bo at the sole risk of the purchaser, & the 
vendor shall not incur any liability by reason of its 
then or subsequently becoming or remaining 
untenanted, uninsured or deteriorated.” Through 
default of pltf., who had purchased one of the lotis, 
his purchase was not completed on Aug. 11, 
although the title had then been accepted, & deft., 
the vendor, remained in possession. In Nov. 
1898, notices were served on deft, as “ owner ” 
by the vestry under Public Health (London) Act, 
1891 (c. 70), to abate nuisances on the propei'ty, 
<fe the cost of makiM the abatement, about £24, 
was paid by deft. In Feb. 1899, pltf. was ready 
to complete, & offered to pay interest at 0 per cent, 
on the balance of the purchase-money from Aug. 1 1 
on receiving the rents & profits from that date & 
in that case to repay the £24, but ho insisted that 
if deft, retained the rents & profits he ought to 
bear the cost of the abatement : — Held : the £24 
being an outgoing which from the time when a 
good title was shown must clearly be borne by the 
purchaser in the absence of express stipulation, pltf. 
would as from Aug. 11 have been entitled to the 


rents &; profits & liable to pay the £24 if the con- 
ditions had not given the vendor the option to 
keep the rents & profits in lieu of interest, but that 
there was nothing to relieve pltf. from the obliga- 
tion to pay the outgoings, & that lie could only 
obtain specific performance on paying the £24 
&; the balance of his purchase-money. 

1 think it is settled law that, in the absence of 
any stipulation on the subject, the vendor must 
bear all expenses & outgoings of property sold 
down to the time when a good title was first shown, 
so that the piuchaser could prudently take 
possession, also pay interest on his unpaid 
purchase-money from that time <& as from that, 
time all such expenses & outgoings must be borne 
by the purchaser (Oozens-Hardy, J.). — Barsht v , 
Tagg, [1900] 1 Ch. 231 ; 09 L. J. Ch. 91 ; 81 L. T. 
777 ; 48 W. R. 220 ; 10 T. L. R. 100 ; 44 Sol. do. 
133. 

Annfdaiions : — Refd. Waterhouse’s Contract (H)00), 44 

Sol. Jo. C45; Re Highctt & Bird’s Contract, [1902] 2 

Ch. 214. 

1632. .] — It is nor disputed that 

in the absence of any stipulation on the subject, 
the vendor must bear all expenses & outgoings of 
the property sold down to the time when a good 
title was first shown, so that the purchaser could 
safely take possession, &: as from that time all such 
expenses & outgoings must be borne by the pur- 
chaser (SwiNFEN EADY, j.). Re lllGHETT A 

Bird’s Contract, [1902] 2 Ch. 214 ; 71 L. J. Ch. 
508 ; 87 L. T. 159 ; 50 W. R. 424 ; 46 Sol. Jo. 
380 ; on appeal, [1903] 1 Ch. 287, C. A. 

Annotations: — Refd. Uc j^len & Driscoll’s Contract, [1904] 

2 Ch. 226 ; Re Taunton & West of England Perpetual 

Benefit Bldg. Soc. & Koborts’ Contract, [1912] 2 Ch. 331. 

1633. Until assent of lessor — Sale of lease- 

holds.] — Carrodus v. Sharp, No. 1030, ante, 

1634. Liability of purchaser — Completion de- 
layed through purchaser’s default.] — By an agi’ee- 
ment entered into with exors. for the purchase 
of a leasehold public-house, & the goodwill & 
licences coimected with it, the household furniture, 
stock-in-trade, & other effects upon the premises, 
were to be taken by the purchaser at a valuation, 
& possession was to be delivered up to him on 
Sept. 29, 1821 ; the valuation was made, but, on 
Sept. 29, the purchaser, alleging that there was 
a defect in the title to the leasehold, refused 
to perform liis contract : the exors. filed a bill for 
specific performance, but in the meantime remained 
in possession of the house, & carried on the busi- 
ness : — Held : (1) though the exors. were entitled 
to a decree for specific performance, & though 
the purchaser had done wrong in refusing to per- 
form the contract, he could not be made answer- 
able for the trade which had been carried on in the 
premises since Sept. 1821 ; (2) he could not be 
compelled to take that portion of the stock-in- 
trade on the premises at the time of the decree, 
which was not there at the date of the agreement, 
but had been substituted for such parts of the old 
stock as had been consumed in the usual course 
of the business ; (3) the purchaser ought to be 
charged with rent, taxes, <fc other outgoings, paid 


laxctf & other outgoings In respect of 
the land : — Held : tho document lii 
question operated as an agreement foi 
sale (Sc not a lease. — Cakmanoay r. 
SNA DER & German (1915), 8 W. W. K. 
SOT.— CAN. 

1. Right of purchaser to deduct for 
arrears of taxes.] — Held : where a 
municipal Ity claimed taxes to be In 
arrear upon certain lands, & the owner 
relied In answer to their claim upon a 
certificate furnished him that there 
were not arrears of t iires, that a pur- 
chaser was Justified in deduothig from 
o 2 


^2^CAN (1891 )» 20 O. R. 

h. Liability of purchaser — Stipu- 
fatxons in agreement — Payment of taxes 
jrom date of agreement — Whether local 
wii^ovemeni rates for work done before 
commef included.y^A contract for the 
sale of land provided for the payment of 
money in quarterly 
^tahnents ; when half was paid tho 
vendor was to convey & give tne usual 
covenants ; the purohasei' 
to pay taxes from the date of tho 
contract. In an action to recover 


instalments under the contract : 
Held : local improvoraent rates Im- 
posed by municipal bye-laws after, 
the work having been done bofort', 
tho date of the contract, were iiicum- 
branoes to be dischaigred by the vendor, 
but rates Imposed & work done after tho 
contract were not so. — ^Armstronq v. 
Auger (1891), 21 O. R. 98.— CAN. 

k. In possession under agret- 

ment to pay by instalments .] — A pui‘- 
chaser under an agreement for sale by 
Instalments, who is entitled to & does 
go into possession, is bound to pay the 
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Sect, 1 . — Tiinhis and liahilitips with respect to the 
property: Su h-^ects, 5 ct' 0, A . («).] 

by the exors. since Sepb. 1S21. A: with interest on 
the sums so paid by them ; ( 1 ) t lie ])urchaser was 
not entitled to any occiipnlioii or other 

allowance for the use of the lioiise A: liirnitiice by 
the exors. during? the period that elapsed after 
Sept. 29, 1821 .— Dakin v. Cope (1827), 2 Kuss. 
170; 38 E. R. 299. 

Annotations : — As to (1) Distd. Golden Bread Co. v. Hem* 

minars, [1922] 1 Ch. 1G2. Generally^ Befd. Darboy r. 

Whitaker (1857), 2.9 L. T O, S. 351 ; Day v. Luhke (1868), 

L. R. 5 Eq. 330. Mentd. Bowser v. Colby (1842), 11 L. J. 

Ch. 132. 

1635. Stipulations in agreement — Indemni- 

fication of vendors.] — Upon the sale of premises, 
held imder a lease by which the consent of the 
landlord was necessary to an assignment, & wliich 
were in a bad state of repair, the purchasers agreed 
to purcliase at a low price “ subject to the consent 
of the superior landlord & to the premises being 
taken in their present condition.” The purchasers 
were aware of the state of the premises. No 
notice to repair had been given by the landlord at 
the time of the contract, but, upon the vendors 
applying for a licence to assign, the landlord 
served a scliedule of dilapidations with a notice 
to repair, & refused to grant the licence until the 
repairs were done. The purchasers refused to do 
the repairs, & they were executed by the vendors 
at a cost of £225. The purchasers claimed that 
on the principle of Re Highetl d: Bird^s Contract, 
No. 1 548, ante, the vendors were bound to do the 
repairs, which were necessary for them to make 
a good title, notwithstanding the purchasers’ 
knowledge of the state of repair : — Held : 
(1) although the contract was an open one, the 
vendors were bound to show a good title ; (2) under 
the provision as to the purchasers taking the 
property “in its present condition,” the vendors 
were from the date of the contract trustees for the 
purchasers of the property in its existing conditibn ; 
(3) the purchasers were liable to indemnify them 
against all moneys they spent upon the propeiiy, 
& the vendors were entitled to an order for specific 
performance on the footing that the purchasers 
paid them tlie £225, & the arrears of rent, rates & 
taxes in addition to the purchase-money. — 
Lockharts v. Rosen (Bernard) Co., [1922] 

1 Ch. 433 ; 01 L. J. Ch. 321 ; 127 L. T. 18 ; 66 
Sol. Jo, 350. 

1636. Improvement rentcharge imposed 

after contract of sale.] — An improvement rent- 
charge imposed on land within the improvement 
area under London County Council (Improve- 
ments) Act, 1899 (c. cclxvi), s. 61 , is not an effective 
charge on the land until after a resolution of the 
Council approving the assessment notwithstanding 
that the toprovement itself has been completed 
at an earlier date. If, therefore, the land is con- 
tracted to be sold free from incumbrances after 
the completion of the improvement but before the 
date of such resolution, the purchaser is not entitled 
to a conveyance of the land free from the improve- 
ment rentcharge . — Re Farrer & Gilbert’s Con- 


tract, [1914] 1 Oh. 125 ; 83 L. J. Ch. 177 ; 110 
L. T. 23 ; 58 Sol. Jo. 98, C. A. 

1637. Succession duty.] — Where land subject to 
leases is sold in fee simple free from incumbrances 
Ac witliout provision as to succession duty, duty 
which Avill become payable in respect of the 
increased value of the property on the determina- 
tion of the leases, & of which payment has been 
postponed under Succession Duty Act, 1853 
(c. 51), & so must be borne by the vendor. — Re 
Kidd Ac Gibbon’s Contract, [1893] 1 Ch. 695 ; 
62 L. J. Ch. 436 ; 68 L. T. 617 ; 41 W. R. 507 ; 
3 R. 268. 

Annotation : — PoUd. Re Weston & Thomas’ Contract (1907), 

96 L. T. 324. 

1638. Paving expenses.] — The expenses of paving 
a new street apportioned under Metropolis Manage- 
ment Amendment Act, 1862 (c. 41), s. 77, are not 
a charge upon the property in respect of which 
they are payable, & therefore if the owner sells the 
property while the expenses are unpaid Ac conveys 
as beneficial owner Ac the purchaser is compelled 
to pay such expenses, the purchaser cannot recover 
the amount so paid from the vendor under the 
implied covenant against incumbrances contained 
in the conveyance by virtue of Conveyancing Ac 
Law of Property Act, 1881 (c. 41), s. 7 (1) (A). — 
Egg V Blayney (1888), 21 Q. B. D. 107 ; 57 
L. J. Q. B. 460 ; 59 L. T. 65 ; 52 J. P. 517 ; 36 
W. R. 893, D. C. 

1639. .] — The expenses incurred by a local 

authority for paving Ar other works executed under 
Public Health Act, 1875 (c. 55), s. 150, first become 
within Public Health Act, 1875 (c. 55), s. 257, 

“ a charge on the premises in respect of which 
they were incurred ” as from the date of the com- 
pletion of the works. 

Then as a last point it is said that these expenses 
were an “ outgoing ” which the vendors were bound 
to pay, because there was an inchoate liability from 
the moment of the service of the notice to do 
these paving works. In my opinion there was no 
liability, inchoate or otherwise, until the -local 
authority had completed the works (Vaughan 
Williams, L.J.). — Re Allen Ac Driscoll’s Con- 
tract, [1904] 2 Ch. 226 ; 73 L. J. Ch. 014 ; 91 
L. T. 676; 68 J. P. 469; 52 W. R. 680; 20 
T. L. R. 605 ; 48 Sol. Jo. 587 ; 2 L. G. R. 959, 
C. A. 

Annotations .—Reid. He Tannton & West of Etig’land Per- 
petual Benefit IHdj?. Hoc. & Roberts’ Contract, [1912] 2 Ch. 

381. Mentd. East Ham U. C. v. Aylctt, [1905] 2 K. B. 

22. 

1640. Special expense rate.] — A special expenses 
rate levied for the purposes of sewerage is like a 
poor rate, an outgoing for which the occupier, Ac 
not the owner, of a property is liable. When, 
therefore, land is sold which proves to be subject 
to such a rate, it is not incumbent upon the vendor 
to compensate the purchaser for its existence, Ac 
the purchaser cannot refuse to complete the con- 
tract. — Calder’s Yeast Co. v. Stockdalb (1926), 
96 L. J. Ch. 357 ; 136 L. T. 458 ; 91 J. P. 57 ; 
svib nom, Calver’s Yeast Co. v, Stockdale, 25 
L. G. R. 354, C. A. 


the purchase price sufficient to meet 
the alleged claim of the municipality. — 
PHiLUpa t5. Monteith Municipality 
(1913), 24 O. W. R. 743 ; 4 O. W. N. 
1420 ; 11 D. L. R. 779.— CAN. 

m. Until final order for sale or 

foreclosure in action for spcHfic per- 
formance .] — Alway v. Spooner (Alta.), 
[1923] 4 D. L. R. 872 ; [l!)23] 3 

W. W. R. 1000.— CAN. 

n. Purchaser defaulting in pay- 
ment of taxes — Vendor buying in at tax 
sale — No r^hi to sue for purchase money 
unless unUing to conrej/.] — B rodeb u. 


Rink, McRadu, [1921] ] W. W. R 
288 ; 60 D. L. R. 478 ; 14 Sask. L. R 
54.— CAN. 


o. Unearned increment tax .] — Under 
Unearned Increment Tax Act, 1922, 
s. 6, a purchaser imder an agreement 
for the sale of land who on roipstratlon 
of the transfer to him pays the incre- 
ment tax chargeable thereon is entitled, 
in the absence of an agreement to the 
contrary between him &; his vendor, 
to recover from such vendor such por 
tlon, if any, of the tax as is attri- 
butable to any increase in the value 


of the laud prior to the date of the 
agreement for sale to him. If the 
vendor is not the registered owner, 
the right of the purchaser to recover 
such portion of the tax is not affected 
by a provision in the agreement for 
sale between such vendor as purchaser 
& his vendor which protects the latter 
from being called on to reimburse 
the purchaser from him for the tax 
which such purchaser may be required 
to pay on registration of the transfer. 
— Dahm V. Stinn, [1925] 1 W. W. R. 
755 ; 21 Alta. L. R. 88.— CAN. 
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Part VI.-— Position of Parties Pending Completion. 


Sub-sect. 6. — Interest. 

A, lAahiliiy for Interest. 

(a) In General. 

Where stipulation lor payment of interest.] — 
See Part IV., Sect. 2, sub-sect. 10, C., ante. 

1641. Purchase of reversion — Expectant on lives 
— Effect of dropping of lives.] — A reversion ex- 
pectant on an estate for life is decreed to be sold, 
B. is confirmed the best purchaser, & the order 

made absolute Jan. 1, 1724. On the day of 

Jan. 1726, B. is ordered to bring his money into 
the bank ; the life drops ; if the life had dropped 
the next day after the report of B.’s being the best 

urchaser made absolute, the purchase must 
ave stood ; & as from that time the life was 
wearing, so from that time the purchaser ouglit to 
pay interest . — Ex p. Manning (1727), 2 P. Wms. 
410; 24E.lt. 791. 

1642. — ^ ,] — The advantage a pur- 

chaser receives from the wearing out of lives has 
never been considered as a reason by this ct. for 
his paying interest for the purchase-money. — 
Blount v. Blount (1748), 3 Atk. 636 ; 26 E. R. 
1166, L. C. 

Annotation : — Dbtd. C'liampcmowne v. Brooko (1835), 9 

Bll. N. S. 199. 

1643. .] — A., in Dec. 1812, 

agreed to become the purchaser of a reversionary 
estate ; B., the vendor, agreed, on or before 

May 1, then next, to make out a good title. A. 
^vas to be entitled to the rents & profits of all & 
singular the messuages, etc., from May 1 then next, 
or from such time as the purchase should bo com- 
pleted. A. had at the time of making the agi*ee- 
ment paid part of the purchase-money, A he 
promised, for the considerations aforesaid, that he 
would, on May 1, pay the remainder as A for the 
absolute purchase, etc. A. further agi’ced to pay 
all & every such sum & sums of money for the 
increased value of the messuages, etc., by or in 
consequence of the deaths of any persons for 
whose life or lives any of the messuages were 
theretofore granted. The purchase was not com- 
pleted for a very considerable period. The vendor 
tiled his bill for a specific i)erformance. The ct. 
made a decree, referring it to the master to inquire 
when the vendor could make a good title, & how 
much the value of the estate had been increased by 
the deaths of the persons on whose lives any 
poHions of it were holden : — Held : this decree 
was correct, & the contract did not give the vendor 
a right to demand payment for the increased value 
of the estate from the wearing as well as the dropinng 
of lives. 

There is nothing said in terms as to the interest 
on the rest of the purchase-money, but it neccssaiily 
lollows, from the reservation of the rents to the 
vendor, that the pm’chaser was not to be called on 
to pay interest upon the purchase-money (Lord 

CoTOENHAM, C.). ^BROOKPI V . ClIAMPERNOWNE 

(1837), 4 Cl. & Fin. 689 ; 7 E. R. 95, H. L. ; 
previous proceedings, sub nom. Ciiampernowne v. 
Brooke (1835), 9 Bli. N. S. 199, H. L. 

Annotaiion : — Apld. Richards v. Pryse, [1027] 2 K. B. 76. 

1644. — — After term — Part of term elapsing 


before completion.]— A purchaser of a future 
interest, after a term, shall not pay interest or an 
increased price for a part of the term elapsing 
before the purchase is completed, unless the delay 
be by his fault. — Growsock v. Smith (1797), *3 
Anst. 877 ; 145 E. R. 1068. 

From when Interest payable.] — See Nos. 

1688, 1689, post. 

1645. Purchaser delaying payment.] — Interest 
against a purchaser for delaying payment. — 
Child v. Abingdon (Lord) (1790), 1 Ves. 94 ; 30 
E. R. 246, L. C. 

1646. Unnecessary delay.] — A purchaser, 

complaining that his conveyance did not comprise 
the whole of the property which he had contracted 
for, filed his bill for a conveyance of the remainder, 
& obtained an injunction restraining the vendor 
from suing him for the purchase-money, part of 
which was afterwards ordered to be paid into ct. 
to abide the event of the suit. The bill was dis- 
missed : — Held : the vendor was entitled to the 
residue of the purchase-money, & the interest upon 
it, to the time of payment, although the purchase- 
money in ct. had not been laid out, &; no interest; 
therefore had accrued thereon. — II umphries v. 
IIORNE (1844), 3 Hare, 276 ; 67 E. K. 386. 

1647. Interest on deposit — Insupportable objec- 
tion to title.] — Purchaser not to pay interest on 
the deposit, even where he has I'cndered a suit 
necessary by refusing to perform the contract on 
the ground of an objection to the title, which couJd 
not be supported. — Bridges v. Robinson (1811), 
3 Mer. 694 ; 36 E. R. 206. 

1648. Vendor in receipt of rents & profits.] — 
Brooke v. Champernowne, No. 1613, ante. 

1649. Purchaser in receipt of rents & profits.]— 
Leggott V . Metropolitan Ry. Co., No. 1620, ante. 

1650. Or enjoyment of property.] — Deft. 

CO. was the owner of a canal, & pltfs. were tho 
owners of the mines under the canal the adjacent 
land. Under tho provisions of a private Act 
passed in 1892, when the workings of a mine 
owner in tho position of pltfs. approached within 
a prescribed distance of tho canal ho was to give 
a two months' notice to the co. of his intention to 
proceed with the work, & within the two months 
was not to continue working within the prescribed 
distance. If the co. considered that the further 
working was likely to damage the canal & was 
willing to purchase & make compensation for tho 
seam, it could give a counter-notice to that effect, 

& then the seam was not to be wrought or gotten, 
but was to be purchased & paid for by the co., the 
amount, if not agreed upon, being settled by 
arbn. 

Tho mine owner’s notice having been given, the 
co.’s counter-notice was given on Nov. 19, 1892. 
An arbitrator was appointed in Nov. 1897, & it 
was subsequently agreed that all questions between 
the parties should be left to the arbitrator & that 
his decision should bo accepted without dispute, 
except that on the question of interest on the 
amount found due for purchase-money & com- 
pensation either party might obtain the decision 
of a ct. of law. 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. (a). 

delaying payment — 
Without objection to title .] — When a 
purchaser nesrlccts to iiay in his pui*- 
^ objection is made to 
« ’^61 order him within 

fho amount 

rSSi or in default direct a 

resale of the property; & that the 
pay costs of motion & 
doflcloncy. If any, on such I'osalc.— 


CuooKS V. Crooks (1851), 4 Gr. 376. — 

CAN. 

q. Inter eat on deposit — Until date 
of full payment .] — ^When a purchaser 
lodKc’s his promissory note for his 
deposit of ono-quartor of his purchase 
money, ho must pay Interest on the 
amount when ho completes bts pur- 
chase. Tho purchaser's deposit of 
one-quarter of his purchase money 
does not bear Interest for him until 
tho remaining three-quarters are lodged. 


— Hill v. Kikwan (1826), 1 Hog. 357. 

— IR. 

r. Whether purchaser liable per- 
sonally— Where vendor limited to rights 
against the lamL ] — Whore an agree- 
ineut for the sale of lands provides that, 
tho seller is not to bo liable for a 
personal action for the purchase money 
but that the vendor is “to look to the 
lands & all other rights & remedies to 
realise tho purchase money & all of his 
rights,” & also provides that all over- 
due interest shall bo treated as purchase 
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Sect, 1 . — Rights and lidbUities with respect to the 
property : Sub-sect, 6, A, (a), jh) (c).] 

The arbitrator awarded £10,665 for purchase- 
money & compensation, on the footing: of pltfs/ 
seam having been purchased on Nov. 19, 1892, & 
that interest at 4 per cent, on the amount should be 
calculated from the date of payment : — Held : 
when the co. gave its notice to the mine owners, 
the latter were by force of the statute xirevented 
from enjoying the minerals in their way, namely, 
by working them, the co. thenceforth obtained 
the enjoyment in its way, namely, by way of 
support, & became liable to pay Ihe purchase- 
money ; from that time the mine owners had 
been deprived of their property, & the co. had 
enjoyed both that & the piuchase-money, & on 
the principle laid down in Birch v. Joy^ No. 1650, 
post, with reference to ordinary vendors & pur- 
chasers, the mine owners were entitled to the 
interest as awarded. 

When such a state of things arises between a 
vendor & purchaser as that the latter has become 
entitled in equity to the thing purchased & to the 
receipt of the rents, if there be such, or to the 
enjoyment, if there can be enjoyment, of the thing 
purchased, there arises in equity a correlative right 
in the vendor to have interest on his purchase- 
money if remaining unpaid (Buckxey, J.). — 
Fletcher v, Lancashire & Yorkshire By. Co., 
[1902] 1 Ch. 901 ; 71 L. J. (^h. 590 ; 66 J. P. 631 ; 
50 W. R. 423 ; 18 T. L. R. 417. 

Annotations : — Consd. He Klchard tc G. W. Ry., [1905] 1 

K. B, 68. Eefd. SMCt r. Board of Trade, [1925] A. C. 

520. 

1651. Mutual exchange of lands — Liability of 
both parties.] — Greenock Harbour Trustees v, 
Glasgow A South-Western Ry. Co., [1909] S. C. 
(H. L.) 49. 

Deduction from income tax.] — See Income Tax, 
Vol. XXVIII., p. 64, Nos. 320-334. 

(b) Express Stipulation in Contract, 

See Part IV., Sect. 2, sub-sect. 10, C., ante, 

(c) Where Purchaser in Possession. 

1652. Purchaser taking possession liable to 
interest.] — Advertisement of an estate for sale by 
auction described it all as freehold, though a small 
part was held at will. After execution of articles 
a treaty for an exchange of that part took place ; 
pen^ng which, at the time appointed for com- 
pleting the purchase, purchaser took possession 
forcibly ; but proceeded in the treaty afterwards, 
till he finally refused to agi’ee to the purchase. 
On bill of vendor purchase -money decreed to be 
paid with 4 per cent, from the time it ought ; but 
inquiry directed as to what ought to have been the 
compensation at that time for the part not free- 
hold ; that, with the outgoings to be deducted. — 
Calcrait V, Roebuck (1790), 1 Ves. 221 ; 30 
E. R. 311, L. C. 

1653. .] — Powell r. Martyr, No. 1608, post. 


1654. .]— Townlby V, Bbdwbll (1808), 14 

Ves. 691 ; 33 E. R. 648, L. 0. 

Annotations : — Befd. Brant t>. Vause (1842), 11 L. J. Ch. 170 ; 
Emnss v. Smith (1848), 2 Do G. & Sm. 722 ; Colllngwood 
V. Row (1857). 26 L. J. Ch. 640 ; WeedinK v. Weediiifir 
(1801), 1 John. & H. 424 : Lord v. Colvin (1867), L. R. 
3 Eq. 737 ; Edwards v. West (1878), 7 Ch. D. 858 ; Rc 
Isaacs, Isaacs v. Rogrlnall, [1894] 3 (j!h. 606 ; Re Dyson, 
Challinor v. Sykes, [1910] 1 Ch. 750 ; Re Marlay, Rutland 
V. Bury, [1916] 2 Ch. 264. Mentd. Re Walker’s Estate 
(1853), 1 Eq. Rep. 247. 

1655. .] — Under an Inclosure Act, an allot- 

ment had been made to the impropriator, in lieu 
of tithes ; &, by the Act, the tithes were to cease 
on the allotment being made ; but the Act did not 
authorise the sale of allotments before the execution 
of the award. In the interim, the impropriator 
agreed to sell his allotment for £700, to be paid 
on Mar. 25, then next, on a good & valid title being 
made & executed. The award was not made until 
several years after the agreement ; but the pur- 
chaser had been all along in possession of the 
aUotmont. The ct. ordered him to pay 4 per cent, 
interest on his purchase-money from Mar. 25 next 
after the date of agreement, although a good title 
could not be made until the award was executed. — 
A.-G. V. Christ Church, Oxford (Dean), Ex p, 
Maddox (1842), 13 Sim. 214 ; 12 L. J. Ch. 28 ; 
6 Jur. 1007 ; 60 E. R. 83. 

Annotation : — Consd. Ballard v. Shutt (1880), 16 Ch. D. 122. 

1656. .] — It is a general rule of equity, that 

if a pm'c baser is in possession of an estate, receiving 
the rents, he is liable to pay the purchase-money, 
& that the purchase-money being retained by him 
will carry interest to be paid by him to the seller. 

B., in Mar. 1812, contracted for the purchase of 
an estate from C., for £90,000. The estate was 
very much incumbered, & C. was to make a title 
free from all incumbrances, except one mtge. of 
£12,000. B., on being put into possession of part 

of the estates, was to pay £16,000 on June 24, 1812, 
“ & a further sum of £4,000 at Michaelmas next, 
on C. putting B. into the actual possession of the 
remainder, free from aU incumbrances, except the 
mtge. for £12,000 ; the further sum of £25,000 
in Mar. 1813 ; £16,500 in Mar. 1816 ; & £16,500 in 
Mar. 1818.” B. was to grant C. a mtge. of aU the 
estates for securing these three sums at the 
respective time, aforesaid, “ with legal interest 
from Michaelmas next.” The £20,000 thus agi*eed 
to be paid in two sums within the first year not 
having been paid by B., nor any of the incum- 
brances cleared off by C., a new agreement was 
entered into in Oct. 1812. B. was forthwith to 
advance £10,000 to pay off certain incumbrances, 
he was to be let into immediate possession, to be 
entitled to the rents & profits “ from Michaelmas 
last,” & to be at liberty to cut timber, etc. The 
conveyances were to be executed as soon as 
existing difficulties could be removed, & every 
possible exertion was to be made to that end. It 
was further agreed, that ” the interest of the 
remainder of the purchase-money shaU not com- 
mence till Lady Day next, in case the title shall be 
perfected, & the conveyances & other assurances 


mouoy, overdue Interest cannot bo 
recovered by personal action against the 
jmrcbaeer. — Parker v. Trustee Co. 
OF Winnipeg (Man.), [1918] 2 W. W. R. 
264.— CAN. 


t. Agreement to pay interest before 
default — lAaJbility for interest after 
default.] — Where a purchaser agrees 
to pay Interest on the purchase money 
before default, the rt. has power to 
allow interest after default when It 


seems fair & equitable to do so, at sue 
rate & at sw'h time as it may thin 
right. — Walker v. Card (Alta.) (1916 
36 W. L. R. 402 ; 7 W. W. R. 1145.- 
CAN. 


PART VI, SECT. 1, SUB-SECT. 6. — 
A. (0). 

16521. Purchaser taking possession 
liable to interest.] — Anderson v. 
Phinney (1905), 38 N. S. R. 393. — 

CAN. 

1662 ii. .] — Muluolland v. 

Morris (1909), 14 O. W. R. 1112 ; 1 
O. W. N. 214 ; 20 O. L. It. 27.— CAN. 


1652 iii. .] — Collins v. WiiiiON 

(Sask.), [1922] 3 W. W. R. 1086.— CAN. 


1662 iv. .] — ^Toronto Oorpn. tJ. 

Toronto Ry. Co., [1926] 3 D. L. R. 
629 ; 69 0. L. R. 73.— CAN. 


1662 V . .] — Beresford V. 

Clarke, [1908] 2 I. R. 317.— IR. 

u. From time of possession ]. — 

Where a purchewer takes possession 
before conveyance, he is liable to 
interest from the time of taking 
possession, & the liability is not limited 
to six years. — Great Western Ry. 
Co. V. Jones (1867), 13 Gr. 355.— CAN. 

a. lAabilUy where interest ex- 

ceeds rents dt profits.] — ^Where there Is 
no stipulation as to interest, the general 
rule of the court is, that the purohasers 
when he completes his oontraot after 
the time mentioned In the particular, 
of sale, shall be oonsidored as in 
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executed at that time, & if not, then to commence 
on the execution of such assmances.” B. was let 
into possession, but the business was not com- 
pleted. In a suit by B. for specific performance, 
an account was directed ; — Held : under the clause 
in the second agreement, exempting “ the 
remainder of the purchase-money ** from the pay- 
ment of interest, the sum remaining unpaid of the 
£20,000, & the three sums constituting the £68,000, 
must be taken to come under that description ; 
the exemption of a purchaser in possession of the 
estate from liability to interest on the purchase- 
money, though permissible if the agreement had 
been speedily executed, would not be enforced 
by any ct. of equity where that state of things 
continued for many years ; the second contract 
must be taken to have failed by circumstances, Sc 
the first contract must be decreed to be executed so 
far as it had remained unexecuted ; Sc the House 
ordered the accounts to be settled on these 
principles. — Bmcn v. Joy (1852), 3 H. L. Cas. 
565 ; 10 E. R. 222, H. L. ; varying, S. C. sub nom. 
Joy V, Birch, Birch v, Joy, Sturgis v. Birch 
(1848), 12 L. T. O. S. 365, L. C. 

Annotations : — Apld. Rhya v. Dare Valley Ry. (1874), L. R. 
19 Eq. 93. Consd. Bullard v. Shutt (1880), 15 Ch. D. 122 ; 
Leppiofirton v. Frooman (1891), 65 L. T. 145. Apld. 
Fletcher v. L. & Y. Ry., [190 21 1 Ch. 901. Consd. Re 
Richard & G. W. Ry., [19051 1 K. B. 68. Reid. Secretary 
of State in CJouncil of India v. British Empire Mutual Life 
Assce. (1892), 67 h, T. 434 ; Bennett v. Stone, [19031 1 
Ch. 509 ; Swift v. Board of Trade, [1925] A. G. 520. 

1657 , ,j — The ct., on motion in a bill for 

specific performance, ordered the purchaser, who 
had been let into possession previously to signing 
the contract, to pay the purchase-money, with 
interest from the day fixed by the contract for 
such payment, into ct. — Lilley v. Allen (1866), 
14 L. T. 52 ; 12 Jur. N. S. 181. 

1668. .] — Wliere a purchaser of real estate 

fails to complete his contract by payment of the 
balance of his purchase-money by tlxe stipulated 
day, but, being in possession on that day, retains 
possession thereafter without paying interest or 
rent, the ct. will not, on a motion by the vendor in 
an action for specific performance, order him to 
pay the balance of purchase-money into ct. without 
giving him the option either of retiring from 
possession on a certain day or of paying the balance 
into ct. on that day, with interest from the day 
fixed by the contract for completion, even though 
the purchaser is in possession under the contract Sc 
has made no objection to the vendor’s title ; but 
that option will not be given if the purchaser 
has done anything to prejudice the value of the 
property as a security for the balance. — Green- 
wood V, Turner, [1891] 2 Oh. 144 ; 60 L. J. Ch. 
351 ; 64 L. T. 261 ; 39 W. R. 315. 

Annotations : — Folld. Rc Cassano & Mackay's Contract 
(1919), 64 Sol. Jo. 259. Refd. Cook v. Andrews (1896), 
66 L. J. Oh. 137. 

1659. .1 — Where title has been accepted Sc 

the purchaser has gone into possession before com- 
pletion, Sc has failed to complete, & the vendor 
has commenced proceedings for specific perform- 
ance, the vendor can obtain on motion an order 
directing the purchaser to lodge the balance of 
the purchase-money in ct., together with the 
interest under the contract from the date fixed for 
completion within four days, or in default to 
deliver up possession to the vendor, Sc in that 
event to lodge in ct. the interest due under the 
contract. — Re Cassano & Mackay’s Contract 
(1919), 64 Sol. Jo. 259. 


1660. — ~ By implied agreement.] — A pur- 
chaser, taking possession without a conveyance, 
was compelled to pay interest ; though the money 
was to be paid at a particular day on the execution 
of the conveyance. 

The act of taking possession is an implied 
agreement to pay interest: for so absurd an 
agreement, as that the purchaser is to receive the 
rents Sc profits, to which he has no legal title. Sc 
the vendor is not to have interest, as he has no 
legal title to the money, can never bo implied 
(Grant, M.R.). — Fludyer r. Cocker (1805), 12 
Ves. 25 ; 33 E. K. 10. 

Annotationa : — Consd. Ballard v. Shutt (1880), 15 Ch. D. 

122. Reid Swift V. Board of Trado, [1925J A. C. 520. 

1661. Without prejudice to claim for com- 

pensation — Undue delay by vendor.] — On a sale 
under the ct. in June, 1839, it was provided by the 
conditions, that the abstract shoifid be delivered 
in the twenty-one days, that the purchaser should 
bo entitled to the rents from Oct. Sc pay his pur- 
chase-money in Nov. & if “ from any cause what- 
ever it should not be paid at that time, ho should 
pay interest at 5 per cent. The vendors were 
unable to deliver the abstract witliin the time, Sc 
there was gi*eat delay Sc difficulty, on their part, 
in making out their title, which was not complete 
till 1845. The purchaser had entered into 
possession. On a motion made in 1845 to pay 
the purchase-money Sc interest into ct., the ct. 
held that it could not relieve the purchaser from 
payment of interest but made the order without 
prejudice to any application for compensation. — 
Greenwood v. Churchill (1845), 8 Beav. 413 ; 
14 L. J. Ch. 143 ; 4 L. T. O. S. 471 ; 9 Jur. 190 ; 
50 E. R. 162. 

Annotation : — Consd. De Vlsmo v. Do Vlsmo (1849), 1 Mac. 

& G. 336. 

1662. Possession without Tprejudlce to 

question of title.] — ^A purchaser under an agi’ee- 
ment entered into possession Sc into receipt of the 
rents & profits of certain messuages Sc premises 
in the year 1827, without prejudice as to any 
question of title. After the delivery of the 
abstract, the purchaser took objections to the 
title, Sc by reason of a party necessary to the 
conveyance being a minor, the conveyance was 
postponed. The purchaser remained in possession 
down to the time of filing the bill, performing 
certain acts of ownership, Sc still offering objections 
to the title. Upon motion of the vendor in a suit 
for specific performance : — Held : deR. ought to 
pay the purchase-money into ct. with interest, 
at the usual rate of 4 per cent. — Adams v. Heath- 
cote (1846), 7 L. T. 0. S. 317 ; 10 Jur. 301. 

1663. Unless rent given up.] — A puichase 

was to be completed on a given day, when the 
purchaser was to have possession, Sc it was pro- 
vided, “ that if, from any cause whatever,” the 
purchase- money should not be then paid, the 
purchaser should pay interest. A delay of six 
months occurred from the default of the vendor 
in not furnishing proper abstracts : — Held : the 
purchaser must pay interest, unless he gave up 
the rent, during that period. — -CowPE v. Bakewell 
(1851), 13 Beav. 421 ; 51 E. R. 162. 

1654 . On Instalments of purchase-money.] 

— Order on a purchaser, bc^fore conveyance, to pay 
into ct, instalments due, Sc interest according to 
the contract, the subject being a coal mine ; Sc the 
purchaser in possession, Sc working it. — ^B uck v. 
Lodge (1812), 18 Vos. 450 ; 34 E. R. 387. 


po88©8Bion from that time, & 

theuo© pay interest on his purchase 
^oney, taking tie rents & profits. 
H. however, such interest Is much 


more in amount than the rents & 

S roflts, & it Is oloarlv made out that 
ie delay in completing the contract 
was occasioned by the vendor, then the 


ourt gives the vendor no iutorest, but 
laves in posseBSlon ol the interim 
mts & profits. — B ajsk of Montreal 
Fox (1875), 6 P. R. 217.— CAN. 
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JScct. 1. — Rights and liabilities with respect to the 

property : Svb-sect. 0, A. (c) cfe (d). & B, (a).] 

1665. Mortgagee purchaser — Pro tanto set- 

off of purchase-money against mortgage debt — 
Interest on balance.] — An estate was mortgaged in 

1841 for £2,000 with interest at 6 per cent. In 

1842 the mtgor. died & in the same year the 
devisees of the equity of redemption sold by 
auction the mtged. premises together with other 
lands of the mtgor. ’s for £2,700 to the mtgee. The 
usual deposit was paid at the time of the sale, & 
by the conditions of sale 4 per cent, was payable 
on the balance of the purchase-money. The 
mtgee. entered into possession in 1842 & remained 
in such possession untU her death in 1847 when her 
devisees entered into possession. Upon a claim 
filed by the devisees of the mtgor. against the 
devisees & exors. of the mtgee. for specific per- 
formance of the contract to purchase eleven years 
after the sale, no demand having been made 
during that period either for the payment of the 
residue of the purchase-money into ct., or for 
interest on the mtge. : — Held: in the circumstances 
a set-off pro tanto was to be inferred at the date 
when possession was taken by the mtgee. & from 
that period, interest at 4 per cent, only was payable 
upon the balance of the purchase-money. — 
Wallis v. Bastard (1863), 4 De G. M. & G. 251 ; 
2 Eq. Hep. 508 ; 22 L. T. O. S. 162 ; 17 Jur. 1107 ; 
2 W. R. 47 ; 43 E. R. 503, L. C. & L. JJ. 

1666. What amounts to possession — Acts of 
ownership — Putting up notice board.] — A pur- 
chaser who before completion of the purchase 
exercises acts of ownership over the land agreed 
to be pm'chased must pay interest on the purchase- 
money pending delay in the completion of the con- 
tract, although the delay be caused by the vendor 
& the land is untenanted, so that he receives no 
rents nor profits from it. — Ballard v. Hhutt 
(1880), 16 Oh. D. 122 ; 49 L. J. Oh. 618 ; 43 L. T. 
173 ; 29 W. R. 73. 

(d) Fund Appropriated to Purchase- Money. 

1667. Purchaser allowed Interest.] — ^A contract 
having been made for sale of an estate it after- 
wards appeared that there were several outgoings 
from the estate, wliich were not disclosed at tlie 
time of the contract ; yet these being matters 
which lie in compensation the contract shall be 
carried into execution, with an allowance only to 
the purchaser for these particulars which diminisli 
tlie value. The agi’eement not being completed 
within the time specified, the purchaser shall be 
allowed interest for such time as the purchase- 
money shall appear to have been kept dead, for 
the special purpose of completing the contract. — 
Howland v. Norius (1784), 1 Cox, Eq. Cas. 69 ; 
29 E. R. 1062, L. C. 

1668. Liability of purchaser for Interest — On 
giving notice that fund appropriated.] — To excuse a 
purchaser from paying interest during the delay 
in clearing difficulties as to the title, it is not suffi- 
cient, that the money was appropriated & unpro- 
ductive ; but the vendor must have notice of that. 

The rule is perfectly clear, & perfectly reason- 
able ; that if a purchaser is let into possession & 
perception of the rents & profits, he shall pay 
interest for his purchase-money (Grant, M.R.), — 
Powell v. Martyr (1803), 8 Ves. 146 ; 32 E. R. 
309. 


1669. .] — Effect of a deposit by 

vendee, with notice to vendor ; to stop, or deter- 
mine the rate of interest ; not as a tender & 
appropriation, transferring the risk as to the 
principal. Therefore, upon an investment in 
stock by the vendee, the title not being ready, & 
the vendor having notice, but returning no 
answer, the advantage by a rise, as the loss by a 
fall, is the vendee’s. — Roberts v. Massey (1807), 
13 Ves. 561 ; 33 E. R. 404. 

Annotations : — Apld. Acland v. Cuming (1816), 2 Madd. 28. 

Refd. Humphries v. Horne (1844), 3 Hare, 27^ St. Paul 

r. Hiriuln^am, Wolverhampton & Stour Valley Ry. 

(1853). 11 Hare, 305. 

1670. Delay caused by vendor.] — 

De Visme V. De Visme, No. 1598, ante. 

1671. .] — The rule that, where a 

vendor fails to complete at the time agreed upon, 
the purchaser, by providing himself with the 
money, & giving notice that it is lying idle, may 
free himself from payment of subsequent interest, 
is settled by well established authorities. — Dyson 
V. Hornby (1851), 4 De G. & Sm. 481 ; 64 E. R. 
922. 

1672. .] — Regent’s Canal Co. 

V. Ware, No. 1568, ante. 

1673. .] — Where the delay in the 

completion of a purchase by the stipulated day 
arises from the default of the vendor, & the 
purchaser gives notice to the vendor that he has 
deposited his purchase-money at a bank to a 
separate account, the purchaser is relieved, as 
from the receipt of such notice, by the vendor from 
payment of interest on his purchase-money, 
notwithstanding that he has been in possession 
or receipt of the rents under the contract, Sd not- 
withstanding a condition that he shall pay interest 
if from any cause whatever the purchase is not 
completed on the day named. — Re Golds’ & 
Norton’s Contract (1885), 52 L. T. 321 ; 33 

W. R. 333 ; 1 T. L. R. 204. 

Anrwtation N.F. Re Riley to Streatfiold (1886), 34 Ch. H. 

386. 

1674*. .] — An agreement dated 

Sept. 26, 1898, for the sale of land provided that, 
if from any cause whatever, other than wiliul 
default on the part of the vendors, the completion 
of the purchase should be delayed beyond Jan. 2, 
1899, the pm*chase-moncy should bear interest 
at 5 per cent, per annum. The title having been 
accepted, a dispute arose about the form of the 
conveyance, the purchase was not completed 
on the day fixed. On Juno 12, 1899, the vendors 
threatened in effect that, if the purchaser did 
not within ten days assent to the form of con- 
veyance which they proposed, they would cancel 
the contract &; forfeit the deposit. On June 22, 
1899, the purchaser commenced an action for 
specific performance of the contract. At tlie trial 
on Feb. 2, 1900, the judge held that the purchaser 
was in the right as to the form of the conveyance, 
& gave judgment for specific performance, with 
costs up to the date of the judgment. The judg- 
ment directed that interest, if any, should bo 
computed on the balance of the purchase-money 
from Jan. 2, 1899, & that an account should bo 
taken of tlie rents & profits of the land received 
by defts. since Jan. 2, 1899 ; & it was ordered that 
what should be coming on the account of rents & 
profits should be deducted from the amount of the 
purchase-money & interest when computed. On a 
motion by pltf. to vary the master’s certificate. 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. (d). 

b. lAaMlity of purchaser for 
interest — Unless 7wtice given to venchr 
of appropriation of fund.] — Re Gor- 


KiNGK (1923), 19 Ttts. L. R. 1.— AUS. 

c. Sufficiency of appropriation — 
Separate hanJdng account.] — To save 
Interest by appropriation of the pur- 
chase money on a sale of land, the 


money should be separated from the 
purchaser’s general bank account, & 
notice of the appropriation must be 
ven to the vendor. — Great Western 
Y. Co. V. Jones (1867), 13 Gr. 355. — 
CAN. 
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the judge held that there had been no “ wilful 
default by the vendors, & that, even if there had 
been, the delay in completion was due, not to the 
defaiilt, but to the inability of the purchaser to find 
the money to complete the purchase, & conse- 
quently that the purchaser must pay interest on 
the balance of the purchase-money from Jan. 2, 
1899, down to completion : — Held : either there 
had been no wiKul default by the vendors, or, if 
there had been, the delay in completion was not 
due to the default, & the decision as to payment 
of interest was right. 

There may, however, be conduct on the part of 
the vendor, or of the purchaser, which suffices 
to relievo the purchaser wholly or in part from the 
liability to pay interest. A familiar example is 
where the purchaser, complaining of delay, informs 
the vendor that the purchase-money is lying idle 
on deposit at a bank, & that he will object to pay 
anything beyond the bank interest (CozENS- 
Hardy, L.J.). — Bennett v. Stone, [1903] 1 Ch. 
509 ; 72 L. J. Ch. 240 ; 88 L. T. 35 ; 61 W. K. 
338 ; 47 Sol. Jo. 278, 0. A. 

Annotation : — Consd. Rc Bayloy-Worthington & Cohen’s 
Contract, [19091 1 Ch. 648. 

1675. Interest received on purchase-money.] 

— Acland V. Cuming, No. 1612, ante. 

1676. .] — De Visme V. De Visme, 

No. 1598, ante. 

1677. .] — Dyson v. Hornby (1851), 

4 De G. & Sm. 481 ; 64 E. R. 922. 

1678. Sufficiency of appropriation — Bank balance 
equal to purchase-money — Except for four days.] — 
Whcu’O the purchaser, ux)on entering into pos- 
session, paid the amount of his purchase-money 
to his banker, gave notice that he was ready to 
invest it in such manner as the vendor should 
1 ‘equire ; but no answer was returned to that notice, 
& the purchaser, during the investigation of the 
title, kept in the hands of his banker a balance 
equal to the amount of the purchase-money, 
except for four days, when it was a little less : — 
Held : the purchaser not liable for interest on the 
dift’erence between his average balance during the 
period in question & during the throe preceding 
years. — Winter v. Blades (1825), 2 Sim, & St. 
393 ; 4 L. J. O. S. Ch. 81 ; 57 E. R. 396. 

Annotation : — Distd. Kershaw v. Kershaw (1869), L. II. 

0 Eq. 56. 

1679. Separate banking account — Original 

deposit not equal to necessary sum.] — A purchaser 
contracted to buy certain real estate for £38,500, 
& was by the terms of tlie contract liable to pay 
interest at 6 per cent, up to the time of payment. 
Completion being delayed, he transferred £38,000 
to a separate account at his banker’s, & gave 
notice tliat he would not pay any further interest. 
The vendor denied the sufficiency of the notice, & 
the purchaser afterwards finding that he had not 
paid in the whole amount of the purchase-money, 
paid in the remaining £500 with interest thereon : 
— Held : ho was not liable to pay interest from the 
date when he transferred the £38,000 to a separate 
accoimt, notwithstanding that the amount so 
transferred was less than the amount of the 
purchase-money. — Kershaw v. Kershaw (1869), 
L. R. 9 Eq. 66 ; 21 L. T. 651 ; 18 W. R. 477. 
AnTMtatv^:—mBtd. Re Riley to Stroatfleld (1886), .34 Ch. D. 

386. Befd. Re Golds’ & Norton’s Contract (1885), 52 
L. T. 321. 


B. From what Time Payable. 

(a) In General. 

1680. From time good title shown — Enabling 
purchaser safely to take possession.] — ^A purchaser 
imder a decree for sale having accepted, &, on a 
report of an objection to the title, for which com- 
pensation was ordered, returned, possession, must 
pay interest on the pm*chase-money, from the time 
at which he took, or at which a title was shown 
under which he might have safely taken, posses- 
sion, & is entitled to an allowance for prior, not 
for subsequent, deterioration of the estate. 

With regard to possession, the purchaser was 
not to take possession till he had paid the purchase- 
money, & that condition of payment could not be 
performed unless prior to the time appointed for 
giving possession, the vendor could show a title 
under which the purchaser would be safe in taking 
possession & paying his purchase-money. The 
case therefore requires, that it should be ascer- 
tained when a good title could be made, for without 
that, the purchaser was not bound to take pos- 
session. That might raise another question : 
whether, by taking possession, which lie was not 
bound to take, he waived objections to the con- 
tract. If he ultimately obtains a title, lie must be 
considered, by relation, as in possession, under 
that title, from the time at which he took pos- 
session, & from that time must bo understood to 
say, that if he could hereafter have a title made to 
him, he was to be considered as in possession, & 
must receive the rents <fe profits, & account for 
interest on tlie purchase-money (Lord Eldon, C.). 
— Bines v. Rokeby (Lord) (1818), 2 Swan. 222 ; 
36 E. R. 600, L. C. 

Annotations: — Befd. Bowycr v. Brij^ht (1821), M'Cle. 479 ; 

Smith V, Tolcher (1828), 4 Rusk. 302. 

1681. .] — A purchaser is liable to pay 

interest on his purchase-money from the time when 
he could prudently take possession ; but held, that 
he could not prudently take possession at the time 
a good title was shown, if he had no assurance that 
a person having a charge on the property would 
join in the conveyance. — Wells v. Maxwell 
(No. 2) (1863), 32 Beav. .550 ; 55 E. R. 216 ; 
varied, 32 Beav. p. 553, L. JJ. 

Annotation : — Befd. Re Yoimg & Ilarstou’s Contract (1885), 

52 L. T. 571. 

1682. — .] — WluTe the vendor has shown 

his title the purchaser i:>ays interest from the time 
at which he might prudently have taken i)Osscs- 
sion . , . that is, the time when a good title is 
shown (Jessel, M.R.). — Be Pigott & Great 
Western Ry. Co. (1881), 18 C’h. D. 146; 50 
L. J. Ch. 679 ; 44 L. T. 792 ; 29 W. R. 727. 

Annotations : — Apld. Re Shaw & Birmingham Corpn. (1884), 

27 Ch. D. 614 ; Rc ST)cncer-Boll & L. & S. W. & Met. Kys. 

(1885), 1 T. L. R. 435 ; Re Koehlo & Stlllweire l^’lotton 

Brick Co. (1898), 78 L. T. 383. Consd. Re Cary-Elwes’ 

Contra Jt, [1906] 2 Ch. 143. Befd. Sponcer v. Metropolitan 

Board of Works (1882), 22 Ch. D. 142. Mentd. Swift v. 

Board of Trade, [1925] A. C. 520. 

1683. .] — Where a contract for the 

purchase of land names no time for completion 
interest is payable upon the purchase-money from 
the time when a good title is shown & at which the 
mrchaser may prudently take possession. — Me 
Jpencer-Bell to London & South Western 
Ry. Co. & Metropolitan District Ry, Co. 
(1885), 33 W. R. 771 ; 1 T. L. R. 435. 


PART VI. SECT. 1, SUB-SECT. 6.— 
B. (a). 

16801. From time good title shown — 
■enabling • purcluiser safely to take 
m^^sion.] — A purchaser besoomes 
uable to pay interest when no time is 
nxed by the contract, from the time 


when he couhl prudently take poh- 
sesslon, & in the case of tho purchase 
of several properties under an indivis- 
ible contract ho cannot prudently take 
possession imtll the title to the whole 
is made. — Lairu v. Baton (1884), 7 
O. R. 137.— CAN. 


1680 ii. .] — Jee McLean 

VVALKEit (1890), 19 O. R. 161.— CAN. 

d. Pvrcluxsc of reversiem — From 
date of rM>ort of good title .] — Hutchin- 
son V. Cathoabt (1839), Jo. & Car, 

260.— IR. 
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Sect, 1. — JtUgfUa and liabilities with respect to the 
property : Svb-sect. 6, B, {a) (6), & O. ; stfb- 

sect, 7. Sect, 2 ; Sub-sect, A, <S^ B, (a) i.] 

1684. ,] — In May, 1897, B. contracted 

to sell to K. certain lands, the purchase to be 
completed on Oct. 11, &, failing completion on that 
date, interest to be paid by the purchaser at 5 per 
cent, on the balance of purchase-money then due. 
In June, 1897, K, contracted to sell the same 
premises to 8., subject “ to the same terms as to 
title, etc.,” as in the original contract. S. eventu- 
ally refused to complete until Jan. On a summons 
by K. asking for a declaration that Oct. 11 was, 
by reference to the original contract, the time 
fixed for completion, & that deft, might be ordered 
to pay interest from that date : — Held : a clause 
of this kind which might possibly involve serious 
liability on the purchaser could not be read into 
the agreement of June, 1897, & the contract was 
therefore an open one. But that, as interest was 
payable from the time when the purchaser could 
prudently have taken possession & the abstract 
was delivered on Oct. 22 interest should run from 
Nov. 1, 1897. 

The contract is left an oi^en one, which does 
contain no express stipulations as to the date of 
completion. What is the rule wliich applies to 
such a case ? That is stated in the judgment of 
Jessel, M.R., in Re Pigott Great Western 
Ry* Co,y No. 1082, antct where he says this: 

Where the vendor has shown his title, the pur- 
chaser pays interest from the time at which he 
might prudently have taken possession, supposing 
it to have been offered to him — that is the .time 
when a good title is shown.” Wliat time is this in 
the present case ? Giving him the utmost benefit 
for the purpose of verifying the abstract delivered 
on Oct. 22, 1 think he ought to pay interest from 
Nov. 1 at 4 per cent. (Stirling, J.), — Re Keeble 
& Stillwell’s Fletton Brick Co. (1898), 78 
L. T, 383. 

1685. .] — Barsiit v. Tagg, No. 1631, 

ante. 

1686. Certificate by master — In action for 

specific performance.] — Ualkett v. Dudley 
(Earl), No. 1623, ante. 

1687. On what payable — Not Increased value of 
timber.] — A purchaser will be charged with interest 
on his purchase-money, only from the time when, 
with reasonable diligence on his part, the con- 
veyance might have been completed. Though 
a purchaser has the benefit of the increased value 
of ornamental timber, by i*eason of its growth 
during the years that have intervened between his 
agreement, & the time from which he is considered 
as in possession of the land, he will not in respect 
of that benefit be charged with interest on any part 
of the purchase-money. — B oehm v. Wood (1823), 
1 L. J. O. S. Ch. 234. 

1688. Purchase of reversion — ^Prom time of pur- 
chase.] — A purchaser of a reversion ordered to 
pay interest on his purchase-money from the 
time of the purchase. — Trefusis v. Clinton 
(Lord) (1828), 2 Sim. 359 ; 57 E. R. 823. 

1689. Time appointed for completion.] — 

Upon the sale of a reversion, interest is payable 
from the time appointed for completion. — Bailey 

Collett (1854), 18 Beav. 179 ; 23 L. J. Ch. 
230 ; 22 L. T. O. 8. 313 ; 2 W. R. 216 ; 52 E. R. 71. 


(h) Where Time Fixed for Completion. 

1690. Whether from date fixed for completion.] — 

Acland V, Cuming, No. 1612, ante, 

1691. Purchaser considered as In pos- 

session.] — Where there is no stipulation as to 
interest, the general rule of the ct. is that the 
purchaser, when he completes his contract after 
the time mentioned in the particular of sale, shall 
be considered as in possession from that time, & 
shall from thence pay interest at 4 per cent., taking 
the rents & profits (Leach, V.-C.). — Bsdaile v. 
Stephenson (1822), 1 Sim. & St. 122 ; 57 E. R. 49. 
Annotations : — Apprvd. Jones v. Mudd (1827), 4 Russ. 118. 

Consd. De Visme v. De Visme (1849), 1 Mao. & G. 336. 

Reid. Portman v. Mill (1839), 3 Jur. 356 ; Catling v. 

G. N. Ry. (1869), 21 L. T. 17. 

1692. Effect of delay by vendor,] — ^As to 

payment of the purchase-money, it is a general, 
but not an universal rule, that when a specific 
I^erformance is decreed the vendor is entitled to his 
purchase-money, with 4 per cent, interest from 
the time when the money was contracted to be 
paid, & the pm'chaser is entitled to the rents & 
profits from the lime when possession was to bo 
delivered. Sir William Grant seems to have 
considered the rule as universal ; but I have held, 
that where the vendor has improperly delayed the 
execution of the contract, & refused to give 
possession, ho ought not to be benefited by the 
delay lie has occasioned (Leach, V.-C.). — Baton 
V. Rogers (1822), 6 Madd. 256 ; 56 E. R. 1088. 
Annotaiion : — Refd. Ho Visme v. De Visme (1849), 1 Mao. 

& G. 336. 

1693. .] — The purchaser of a reversion 

under a decree for sale had, by one of the condi- 
tions of sale, stipulated to pay the purchase-money 
by a certain day. The vendors did not deliver 
an abstract of their title until after the day named 
for payment of the purchase-money : — Held : 
notwithstanding the non-delivery of the abstract, 
the vendors were entitled to interest from that day. 
— Lewis v. Tucker (1841), 5 Jur. 1105. 

1694. Effect of delay by purchaser.] — The 

contract was to be completed on Dec 25 & the 
result of the judgment is that it ought to have 
been so completed. The purchaser having retained 
his money, must pay interest after the rate usually 
allowed by the ct. from the time at which the 
money ought to have been handed over to the 
vendor (Lord Truro, C.). — Grove v. Bastard 
(1851), 1 De G. M. & G. 69 ; 42 E. R. 478, L. C. ; 
previous proceedings (1848), 2 Ph. 619, L. C. 
Annotations .•—Refd. Glass v. Richardson (1852), 9 Hare. 

698 ; M'Culloch v. Gregory (1856), 3 E. &; J. 12. Mentd. 

Boyse v. Rossborough (1854), 3 De G. M. & O. 817 ; 

Langdalo v. Briggs (1856), 8 De G. M. & G. 391. 

1695. Purchaser not in possession.] — A 

purchaser, who has not been in possession, is 
bound to pay interest on the purchase-money, & 
take the rents & profits, only from the time when 
a good title was first shown, & not from the time 
fixed by the agreement for the completion of the 
purchase. — Jones v. Mudd (1827), 4 Russ. 118 ; 
6 L. J. O. S. Ch. 26 ; 38 E. R. 749, L. C. 

AnnotcUions : — Consd. Portman v. Mill (1839), 3 Jur. 356. 

Refd. Champernowne v. Brooke (1835), 3 Cl. & Fin. 4 ; 

Do Visme v. De Visme (1849), 1 Mac. & G. 336. 

1696. Action for specific performance — 

Certificate by master.] — (1) Where, on a reference 
as to title in a suit for specific performance, pltf., 
the vendor, showed a good title in the opinion of 


PART VI. SECT. 1, SUB-SECT. 6. — 
B. (b). 

16921. Whether from dcUe fixed for 
completion — Effect of delay hy vendor.]^ 
Dickson (Fbaseb’s Tuusi’ee) v. Munbo 


(1855), 17 Dunl. (Ct. of Sess.) 524 ; 27 
&c. Jur. 223.— SCOT. 

e. Action for specific per- 

formance .] — On a decree for speclflo 
performance of a contract to purchase 


lands the general rule Is, that the 

S urchase money carries Interest from 
\xe day when the contract ought to 
have been performed. — Enbaoett v. 
Fitzgerald (1839), 2 I. Eq. R. 87. — 



203 


Part VI. -Position of Parties Pending Completion. 


the master from the time of producing before him 
certain evidence, the existence of which was well 
known to deft., but it had formed no subject of 
dispute between him & the vendor : — Held : 
interest on the purchase-money ought to be allowed 
from the time fixed by the contract for com- 
pletion, & not merely from the time of the good 
title actually shown. 

(2) The vendor of leaseholds, held under an 
ecclesiastical corpn. previously to his contract for 
sale was in treaty with the lessors for a renewal 
of the lease, & continued such treaty after the 
contract i—-Held : this did not throw upon him 
the obligation of procuring such renewal for the 
benefit of the purchaser. — Monro v. Taylor 
(1852), 3 Mac. & G. 713 ; 21 L. J. Ch. 525 ; 19 
L. T. O. S. 97 ; 42 E. K. 434, L. C. 

Annotaiicm : — Generally, Refd, Abbott v. Calton (1853), 22 

L. J. Cli. 936. 

1697. Delay not attributable to purchaser.] 

— Where an agreement for sale provides for com- 
pletion on a stated day, that circumstance alone 
does not in this ct. give the vendor interest from 
that time, when delay in completion is not 
attributable to the default of the purchaser. — 
Catling v. Great Northern Ry. Co. (1869), 21 
L. T. 769 ; 18 W. K. 121, L. C. & L. J. 

Armptatinn : — Refd. llhya v. Dare Valley lly. (1871), 23 

W. R. 23. 

C. On Compulsory Purchase. 

See Compulsory Purchase of Land, Vol. XI., 
pp. 231, 232, 275, Nos. 1203-1215, 2022, 2023. 


Sub-sect. 7. — Lien. 

Purchaser’s lien.]~See Lien, Vol. XXXII., 
pp. 268-273, Nos. 492-551. 

Extinguishment.]— iS'cc Lien, Vol. XXXII., 

p. 302, No. 772. 

Vendor’s hen.] — See Lien, Vol. XXXII., 
pp. 275-288, Nos. 552-658. 

Extinguishment.]— .See Lien, Vol. XXXII., 

pp. 296-299, Nos. 710-745. 

Compulsory purchase of land.] — .S'ee Com- 
pulsory Purchase of Land, Vol. XI., pp. 230, 
231, Nos. 1177-1202. » ff » 


Sect. 2.~ASSIGNMENT BY EITHER PARTY 
PENDING COMPLETION. 

Sub-sect. 1. — Assignment op the Property. 
A. Disposition hy Purchaser. 

1698. General rule.] — Paine v. Meller, No. 

1576, ante. ' 

1699. .] — Capel V. Glrdler, No. 1495, ante. 

1700. .] — Shaw v. Foster, No. 1197, ante. 

B. Disposition hy Vendor. 

(a) Rights of Purchaser. 
i. To Restrain Alienation hy Vendor. 

1701. Whether alienation restrained.] — Ecii- 
LiFP V. Baldwin (1809), 16 Ves. 267 ; 33 E. R. 
986. 

Annotations : — Refd. A. -G. V. Liverpool Corpn. (1835), 1 My. 
&: Cr. 171; Q. W. Ky. v. Birmingrbam & Oxford JtmcUon 
Ry. (1848), 2 Ph. 597. 

1702. .] — Injunction, restraining tbo sale 

of an estate until answer to a bill, alleging a {)arol 
agreement to exchange, partly performed by pltf., 
having purchased an estate for the purpose. — - 
Curtis v. Buckingham (Marquis) (1811), 3 Ves. 
& B. 168 ; 35 E. R. 412, L. C. 

Annotations -Refd. A. -Q. V. Liverpool Corpn. (1835), 1 My. 
& (^. 171 ; Q. W. Ry. v. Birmingham A; Oxlord Junction 
Ry. (1848), 2 Ph. 597. 

1703. .] — Injunction to restrain the vendor 

of copyhold premises, after delivery of possession 
& receipt of part of the purchase-money, from 
surrendering them to ijersons other than the 
purchasers. 

In general, during a suit for specific performance, 
the ct. will not restrain the owner from dealing 
with his property. — Spiller v. Spill er (1819), 3 
Swan. 556 ; 36 E. R. 974, L. C. 

Annotations : — Consd. Shrewsbury Sc Chester y. Shrewsbury 
& Birmingham Ry. (1851), 1 Sim. N. S. 410. Expld. 
Hadley v. London Bank of Scotland (1865), 3 De G. J. 
& Sm. 63. Apld. Loudon 6c County Banking Co. v, 
Lewis (1882), 21 Ch. D. 490. Refd. G. W. Ry. o. Birming- 
ham & Oxford Jmiction Ry. (1848), 2 Fh. 597. 

1704. .] — Turner v. Wight (1841), 4 Beav. 

40 ; 49 E. R. 252. 

1705. .J — Hadley v. London Bank of 

Scotland, Ltd., No. 1496, ante. 


PART VI. SECT. 2, SUB-SECT. 1.— A 

f. Liainlity of 2 )urrhaser where svh 
sale approved by vendor — Navationr— 
1*088 by vendor of remedy on bond of sub 
purchaser by otvn default .] — Holmes v 
Spencer (1833), 3 O. S. 161.— CAN. 

Right of sub -purchaser agains 
original vendor — Where 8ul)-8ale with 
out consent of vendor contrary to agree 
— Right of sub -purchaser to sc 
asme subsequent sale by original vendor. 

Co. V. Bbnneti 
0909), 1() W. L. R. 539 ; 2 Sask. L. R, 
93 ; revsd., 12 W. L. R. 249. — CAN. 

b* — — Right of suJbrogaiion 

or cancellation.] — Bayda v . Canada 
«^^OTA Land Co. (Saek.) 
25 W. L. R. 159 ; 4 W. W. R. 
1333 ; 13 D. L. R. 1.— CAN. 

b. -J .] — If an agreement foi 

tne Bale of land reqnli*eB an assignment 
thereof to be approved by the vendor, 
vendor’s asugnoe can reject a tondei 
oi the purchase-money from am assignee 
purchaser & sue the purcheusei 
therefor whore approval of the assign- 
ment has not been obtained & the t^ei 
IS u^o by said assignee on the condition 
the transfer bo made to blm. — 
t?. Brounstein (Sask.), 
4 D. L. R. 327 ; [1925] 3 

W. W. R. 337.— CAN. 

L Sub-purchasers of separate 


parcels — Payments from one accipted by 
original vendor — Lnability of oilitrs for 
balajice .] — Kesneb v . Lang (1911), 17 
W. L. R. 721.~CAN. 

Additional payment by 
suh-jjurchascr for title from original 
vendor — After recognition of sub -pur- 
chaser on default by purchaser .] — 
Duggan v. Wadleigh (1912), 20 

W. L. U. 102 ; 4 Alta. L. R. 114 ; 1 
W. W. R. 594 ; 1 D. L. R. 871.— CAN. 

n. Ineffective notice of can- 

cellation of original agrecmcM — Re- 
cognition of sub-jjurchaser as assignee of 
agreement .] — Constantino v. Dick 
(Sask.) (1913), 26 W. L. R. 741 ; 5 
W.W. It. 1319; 15 D.L. R.413.-— CAN. 

o. Maintenance of caveat-^ 

Onus on sub -purchaser to show valid 
subsisting contract with purcJwscr .] — 
McCullough v . Canadian I’aciigc 
Ry. Co., 119201 1 W. W. R. 663.— CAN. 

p. Agreement to sell land by person 
having no title — Owner afterwards in- 
duced to sell — Right of sub-purrhascr on 
cancellation by owner to reeiwer from 
original rendlor.)— Martin v. A nderson 
(1914), 29 W. L. B. 568.— CAN. 

q. Right of purchaser under agree- 
ment to assign lease .] — The purchaser 
under an agreement for the sale & 
purchase of land who has leased the 
land can assign his interest in the 


lease only subject to the lights of the 
vendor. — C anadian Paoieic Rv. Co. 
V. Fuller (Alta.), [1917] 3 W. W. R. 
90 ; 36 D. L. R. 404.— CAN. 

r. Assignee of vendor failing to 
give notice to purchaser — Right of pur- 
chasir to claim conveyance.] — Whore <'i 
vendor transfers the land agreed to 
bo sold to a third party before the last 
payments are duo from the purchaser 
& no notice is given to the pui- 
chaser who makes his payments to the 
vendor, the purchaser is ontit led to a 
transfer of the land from the third 
party. — Grace v. Kuebler (Alta.), 
ri917] 1 W. W. R. 1213 ; 33 D. L. R. 

1 ; affd^* 1191 8J 1 W. W. R. 182.— CAN. 

t. Liability of sub-purchaser on 
coocuants of jmrchastr— Whether cove- 
nant to fall plough runs with the land .] — 
A covenant by the purchaser that he 
>vili fall plough the land is not a 
covenant which nins with the land so 
as to make the purchaser’s assignee 
liable thereon to the vendor. — S mith v. 
Miller, [1920] 1 W. W. R. 539.— CAN, 

a. Sale to co-purchaser by one of 
three joint purchasers — Liability of 
selling purchaser to contribute balance 
on failure of other co-purchasers .] — 
MoKillof V. Hick & McCorvie (Alta.), 
[1922] 3 W. W. R 779 ; 69 D. L. R. 
ko.— CAN. 



204 


Sale of Land. 


Sect. 2. --Assignment by cither party pending com 
pletion: Svb-sect. 1, B. (a) ii. <£; iii., & (b) 
stib-sect. 2, A.] 

u. To Enforce Contract Notwithstanding 
Alienation. 

See Sub-sect. 1, B. (b), post. 

iii. Damages. 

1706. Right to damages — On sale to thirc 
party.] — If a man seised of lands in fee, covenantf 
to enfeoff J. S. of them upon request, & after- 
wards makes a feoffment in fee of the said lands, 
J. S. shall have an action of covenant withou' 
request. — M ain’s Case (1696), as reported in i 
Co. Rep. 20 b ; 77 E. R. 80 ; aid) nom. Scot v. 
Mainy, Poph. 109. 

Annotations : — Mentd. Luxmore v. RobBon (1818), 1 B. & 
Aid. 684 ; Newton v. Wilmot (1841), 8 M. & W. 711 ; 
Bradley v. Copley (1845), 14 L. J. C. P. 222 ; Sands v. 
Clarke (1849), 8 C. B. 751. 

1707, .] — On a biff for a specific per- 

formance of an a^’eement for the sale of a house 
pltf. made out his case ; but it appeared that 
deft, had actually sold the house to another 
person for a valuable consideration <te without 
notice. The ct. directed the master to inquire 
what damages pltf. had sustained by the non- 
perfoimanceof the agreement & that such damages, 
1/Ogether with the costs of the suit, should be 
paid by deft. — B enton v. Stewart (1786), 1 Cox 
Eq. Cas. 258 ; 17 Ves. 276, n. ; 29 E. R. 1156. 
Annotations : — Consd. Oicenaway v. Adams (1806), 12 Ves. 

395. Distd. GwllJim v. Stone (1807), 14 Vos. 128. Overd. 
Todd V. Gee (1810), 17 Ves. 273. Consd. Aberaman 
Ironworks v. Wickens (1868), L. R. 5 Eq. 485. Reid. 
Bloro V. Sutton (1817), 3 Mer. 237 ; WlUiains v. Higmett 
(1^8), 6 L. J. O. 8. Ch. 125 ; Kendall v. Beckett (1830), 

2 Ruse. & M. 88 ; Jenkins v. Parkinson (1833), 2 My. 
& K. 5 ; Sainsbiiry v. Jones (1839), 5 My. & O. 1 ; 
Prothero v. Phelps (1855), 2 Jur. N. S. 173 ; Onions v. 
Cohen (1865), 2 Hem. & M. 354. 

1708. ,] — Pltf. in a bill for specific 

performance of a contract is not entitled generally 
to satisfaction by way of damages for the non- 
performance to be asceitaincd by an issue or a 
reference to the master. — Todd v. Gee (1810), 17 
Ves. 273 ; 34 E. R. 106, L, C. 

Annotations: — Consd. Jenkins v. Parkinson (1833), Coop. 
temp. Brough. 179. Reid. Williams r. Hignctt (1828), 

(i L. J. O. y. Ch. 125 ; Kendall v. Beckett (1830), 2 Russ. 

6 M. 88 ; Sainsbury v. Jones (1839), 6 My. & Cr. 1 ; 
Prothero r. Phelps (1855), 2 Jnr. N. S. 173 ; Onions v. 
Cohen (1865), 11 Jur. N. S. 198 ; Aberaman Ironworks 
V. Wickens (1868), L. K. 5 Eq. 485; Joliffe v. Baker 
jJ883L 11 Q. B. B. 255. Mentd. James v. Sadgrovo 
(1822), 1 Sim. & St. 4. 

1709. ,] — Pltf. declared upon a con- 

tract by deft., then holding land for a term of 
years, to assign all his interest to pltf. on pay- 
ment, by pltf., within seven years from a day 
named, of £140. Breach that, before the seven 
years had expired, deft, assigned all his interest 
to a stranger. On special demurrer : — Held : 

(1) it was not necessary that the declaration 
should aver tender of money, or request, by pltf., 
or pltf.’s readiness to accept an assignment ; 

(2) the breach, as laid, was a good ground of 
action, deft, having incapacitated himself from 
performing the contract, if called on. — L ovelock 
p. Franklyn (1846), 8 Q. B. 371 ; 15 L. J. Q. B. 
146 ; 10 Jur. 246 ; 115 E. R. 916 ; svb ?iom. 
Frankland V. Lovelocke, 6 L. T. O, S. 345. 
Annotations : — As to (2) Retd. Frost v. Knight (1872), L. R. 

7 Exch. Ill ; Soc. 06n6rale de Paris v. Milders (1883), 
49 L. T. 56. 

1710. .] — Young v. Bennett (1858), 

31 L. T. O. 8. 98. 


1711. .] — Deft, before, & as an induce- 

ment to, his marriage with pltf. promised in writing 
as part of the terms of the marriage, to leave a 
house & land to her for her life. Pltf. consented 
to the terms proposed, & the marriage took place ; 
but deft, subsequently conveyed the property by 
deed to a third person. In an action to recover 
damages for breach of contract : — Held : as 
deft, had put it out of his power to perform the 
contract there had been a breach, in respect of 
which pltf. had an immediate right of action to 
recover damages, & the measure of such damages 
was the value of the possible life estate to which 
pltf. would be entitled if she survived deft. — 
Synge v. Synge, [1894] 1 Q. B. 466 ; 63 L. J. 
Q. B. 202 ; 70 L. T. 221 ; 68 J. P. 396 ; 42 W. R. 
309 ; 10 T. L. R. 194 ; 9 R. 265, C. A. 

Annotations : — Apld. lie Cavendish Browne’s Settlmt. Trusts, 

Horner r. Rawlo (1916), 61 Sol. Jo. 27. Refd. Central 

Trust & Safe Deposit Co. v. Snider, (1916] 1 A. C. 266. 

(h) Position of Vendor^ s Alienee. 

1712. Right Of purchaser to claim conveyance— 
Alienee with notice of prior contract of sale.]— 

A. agrees verbally to sell an estate to B. he after- 
wards agrees in writing to sell it to 0. & then 
conveys it to B. in iiursuance of the first contract 

B. having notice of the second. Semble : C. 
cannot call on B. for a conveyance. — Dawson v. 
Ellis (1820), 1 Jac. & W. 524 ; 37 E. R. 407. 

1713. .] — Spence v. Hogg (undated), 

1 Coll. 225 ; 63 E. R. 394, L. C. 

1714. .] — If a vendor contract with 

two different persons for the sale to each of them 
of the same estate, tlie ct. will, primd facie^ enforce 
the contract which was first made ; & if the party 
with whom the second contract was made should, 
after notice of the first contract, procure a con- 
veyance of the legal estate in pursuance of the 
second contract, the ct. will, in a suit for specific 
performance by the first purchaser against the 
vendor & the second purchaser, decree the latter 
to convey the estate to pltf. — Potter v. Sanders 
(1846), 6 Hare, 1 ; 67 E. R. 1057. 

Annotations : — Mentd. British & American Telegraph Co. 

V. Colson (1871), L. R. 0 Exeh. 108 ; Be Imperial Land 
Co. of Marseilles, Harris’ Case (1872), 7 Ch. App. 687 ; 
Household Firo Insce. v. Grant (1879), 4 Ex. D. 216. 

1715. .] — It was proijosed by a co. to 

arry a railway through two contiguous estates 

belonging to A. &. B. A., who had been pre- 
viously in treaty with B. for his propeiiy, opposed 
lie line, but eventually withdrew his opposition 
)n an agreement between himself & co.’s solr., 
hat if the co. purchased a certain part of B.’s 
^iroperty they would sell it to A. This agree- 
ment was subsequently executed by the co., but 
)ending its execution, the co.’s solr. purchased 
3.’s property, as he alleged, on his own account, 

& after seUing a part of it to the co., for their 
>urpo8es, retained the residue. On the completion 
>f the line, the co. agreed to sell a portion of that 
esidue to a second railway co. Thereupon A. 
iled a bill against the first co. & their solr. for 
specific performance of his agreement : — Held : 
he was entitled to a decree & to the execution of 
1 proper conveyance of the property. — Hender- 
lON V. Roy (1867), 17 L. T. 436. 

1716. ,] — By two contracts dated respec- 

ively June 18 & July 2, 1908, debtor agreed to 
seU for £880 four houses which were subject to 

. mtge. for £600. Debtor was indebted to the 
urchaser in the sum of £257 for work done by 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (b). 

1712 i. Ri{fhl of purchaser to claim 
conveyance — Alienee with notice of prior 


contract of sale.] — ^McDonald v. Elder 
(1850), 1 Gr. 513.— UAN. 

b. Burden of proof — To show sale 


bond fide for value ct* without notice .] — 
Himatlal Motilai. V. Vabudbv 
Ganesh (1912), I. L. R. 36 Bom. 446. 
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the purchaser to certain houses, including those 
to be sold. On July 11, 1908, the pur- 
chaser heard for the first time that debtor had 
committed an act of bkpcy. on the previous 
June 30. On Oct. 12, 1908, a receiving order 
was made against debtor in a county ct., & adju- 
dication followed. The purchaser, having accepted 
the title & entered into possession, applied to the 
county ct. judge, against the trustee in bkpcy., 
for specific performance of the two contracts & 
for a declaration that he was entitled to sot off 
the £257 due to him from debtor against the 
balance of the purchase-money due from him to 
debtor after deducting the amount due on the 
mtge. The county ct. judge held that the pur- 
chaser was only entitled to specific performance 
on payment of the balance of the purchase-money 
in full to the trustee : — Held : there had been 
mutual dealings between debtor k, the purchaser 
within Bankruptcy Act, 1883 (c. 52), s. 38, &; the 
purchaser was therefore entitled to specific per- 
formance upon the terms that the £257 due to 
him from debtor be set off against the balance of 
the purchase-money. 

The purchaser can under ordinary circumstances 
by application to the ct. enforce his rights to a 
conveyance of the land against the new owner of 
the legal title (that is to say he can require that 
the land shall be transferred to him) on his pay- 
ment to such owner of the balance of the purchase- 
money (Fletcher Moulton, L.J.). — Re Taylor, 
Ex p, Norvell, [1910] 1 K. B. 562 ; 79 L. J. K. B. 
010 ; 102 L. T. 84 ; 17 Mans. 145 ; sid) nom. 
Re Taylor, Ex p. Sutcliffe, 20 T. L. R. 270 ; 
54 Sol. Jo. 271, C. A. 

Annotations : — Consd. lie City Life Assco., Grandflold’H Case, 

Stephenson’s Case, fl92G] Oh. 191. Refd. Ellis’ Trustee 

V. Dixon ‘Johnson, [1924] 2 Ch. 451. 


Sub-sect. 2. — Assignment op the Contract. 

A, Transfer of Benefit. 

Assignment of contracts generally .] — See Con- 
tract, Vol. XII., pp. 596-607. 

1717. Assignment by purchaser.] — It is extremely 
clear that an equitable interest under a contract 
of purchase may be the subject of sale. A 
person claiming under that contract becomes in 
equity a trustee for the persons with whom he 
afterwards contracts ; without entering into any 
covenants for that purpose, they are obliged to 
indemnify him from the consequence of all acts 
which he must execute for their benefit ; & a court 


of equity not only allows, but actually compels, 
him to permit them to use his name, in all pro- 
ceedings for obtaining the benefit of their con- 
tract (Lord Eldon, C.). — ^Wood w Griffith 
(1818), 1 fiwan. 43 ; 1 Wils. Ch, 34 ; 36 E. R. 
291, L. C. 

Annotations : — Refd. Cockcll r. Taylor (1852), 15 Bcav. 108 ; 
Ram Coomar Coondoo v. Chunder Canto Mookorjee 
(1876), 2 App. Cas. 186 ; James v. Kerr (1889), 40 Ch, D. 
449. Mentd. Hawksworth v. Brammall (1840), 5 My. 
& Cr. 281 : Nickels v. Hancock (1855), 7 De G. M. & G. 
300 ; Blackett v. Bates (1865), 2 Hem. & M. 610 ; Selby 
r. Whitebread, [1917] 1 K. B. 736. 

1718. Of right to accept offer.] — The 

assignment of an unaccepted offer made to one 
individual with specific views, for a specific pur- 
pose, could not easily enable the assignee to give 
an acceptance which should tmn the offer into 
an agreement as against the person who made it. 
The acceptance of an offer, unless it be a single 
acceptance without any variation whatever, 
cannot amount to an agreement. The first thing 
essential in a valid contract is certainty as to the 
parties to the contract, & in the simple case of 
an offer by A. to sell to B. an acceptance of the offer 
by C. can establish no contract with A. there 
being no privity (Stuart, V.-C.). — Meynell v. 
Surtees (1854), 3 Sm. & G. 101 ; 24 L. T. O. S. 
120 ; 1 Jut. N. S. 80 ; 3 W. R. 36 ; 65 E. R. 
581 ; on appeal (1855), 25 L. J. Ch. 257, L. C. 
Annotation : — Mentd. Bonccke v. Chadwlcke (1856), 4 W. R. 
687. 

1719. Right of vendor — Against original pur- 
chaser — After acceptance of assignment.] — Bill 
for specific performance of an agreement to pur- 
chase, against the original vendee & an assignee 
of his contract, dismissed as against the former, 
pltf. being held, by delivery of abstract <fc offer to 
execute a conveyance, to have accepted the latter 
as purchaser. Qu. : if the bill had been filed 
against the original purchaser only. — Holden v. 
Hayn & Bacon (1815), 1 Mcr. 47 ; 35 E. R. 594. 

1720. To repudiate contract — On notice of 

assignment.] — If A., for valuable consideration, 
undertakes to surrender a copyhold to B., & B., 
on borrowing money from C., enters into a written 
agreement with C., that he, B., will surrender 
the same copyhold to C. by way of mtge. security, 

A. is not justified in refusing to surrender the 
copyhold to B., because he, A., has received 
notice from C. of the agreement between him & 

B. The surrender by A. to B. does not prejudice, 

but promotes, that agreement. v , Walford 

(1828), 4 Russ. 372 ; 38 E. R. 845. 

Annotation : — Consd. M'CJrelght v. Foster (1870), 5 Ch. App. 
604. 


PART VI. SECT. 2, SUB-SECT. 2.--A. 

1718 i. Assignment hy purchaser — Of 
right to accept offer.] — Oroasdaile v. 
Paddon (B. C.) (1911), 19 W. L. R. 
318 ; 1 W. W. R. 28.— CAN. 

0 . Of sub-lease of oil wells 

— Right to contribution from assignees 
for exipefnse of specific pcrfontuiuec 
action against verier .] — Ledqard v. 
McLean (1803), 10 Gr. 139.— CAN. 

d. To avoid defaulting in 

paitmenl — Right of assignee to re- 
assign to purchaser after payment .] — 
Halmdat V. Vincent (1907), 7 

W. L. R. 7.— CAN. 

e. Without consent of vendor in 

breach of agreement — Right of assignee 
to file caveat.] — Re Land Titles Act, 
^Masset-Harris Co., Ltd.’s Case, 
[1922] 1 W. W. R. 816 ; 63 D. L. R. 
428 ; 15 Sask. L. K. 316.— CAN. 

f. Right of assignee to 

rfiseiTuZ.] — ^Where a vendor of land 
holds the same under an agreement 
for sale from a prior vendor to him 


which contJiins a provision against re- 
selling without the prior vendor’s con- 
sent, & he makes an agreement for 
sale without such consent, his pur- 
chaser cannot rescind for that reason 
if he, the vendor, is in a position to 
make title, for example, by his having 
paid the purchase-money in full to 
the prior vendor, or where the vendor, 
after action conunonced by him against 
his purchaser on the agreement, but 
before judgment, obtains the consent 
of the prior vendor to the agreement. 
— Mosiman V. Carveth, [1923] 2 

W. W. R. 372 ; [1923] 2 D. L. R. 
725 ; varying, 68 D. L. R. 232 ; 16 
Sask. L. R. 23.— CAN. 


1719 i. Right of vendor — Against 
original purchaser — After acceptance of 
assignment.] — ^Whero an agreement 
for the sale & purchase of land is made 
with the purchaser, “ or assigns,” the 
former Is not relieved from his obliga- 
tion under the contract by asslgni^ 
it, unless the vendor has accepted the 
assignee in place of the purchaser.— 
Vivian (H. H.) Co. v. Clergue (1908), 


16 O. L. R. 372 ; 11 0. W. R. 1014.— 

CAN. 

171911, .]— ROCKDE- 

8CHELV. Birch (1920), 55 D. L. B. 717. 

—CAN. 


1719 iii. .]--Waddinq- 

ON V. Bush, [1923] 3 D. L. R. 884 ; 
2 B. C. R. 434. — CAN. 

g, E^ect of exfen- 

ion of tim£. given by vendor to assignee. ] 
-WimoN V. Land Security Co. 
1896), 26 S. C. R. 149— CAN. 

h. After assignment by 

?ndor subject to prior agreement .] — 
'ama V. White (1906), 6 S. R. N. S. W. 


jj. Without notice 

to original purchaser.] — Murray v. 
Stentifobd (1914), 20 B. C. R. 162. 

—CAN. 


4. .1 — Dell v. 

vunders (1914), 27 W. L. R. 844 ; 
W. W. R. 6.57 ; 17 D. L. R. 279 ; 
\ B. C. R. 500.— CAN. 
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Sect. 2. — Aasimiimnt hy either party peiading com- 
pletion: Sub-sect, 2, A. <&: B. Sect. 3: Sub- 
sect. 1, A. (g).] 

1721. To receive purchase-money — After 

notice of assignment.] — A vendor of land may 
receive ilie balance of the purchase-money, & 
convey the estate to the purchaser, without regard 
to the receipt of a notice that the purchaser had 
agreed to assign the contract. 

A vendor agreed to sell leaseholds which were 
under a heavy rent, & received part of the pur- 
chase-money. The purchaser afterwards agreed 
to assign to a bank, if required, the contract for 
the purchase by way of security for money ad- 
vanced, &: the bank gave notice of this agreement 
to the vendor. The bank afterwards refused to 
advance to the purchaser the money required to 
complete, but tlus was not known to the vendor. 
The purcliaser, after the time fixed for comple- 
tion, paid tlio balance of the purchase-money, 
the vendor executed an assignment, & the pur- 
chaser assigned to an assignee without notice of 
the seemity to the bank : — Held : the vendor 
w^as entitled to complete without giving notice 
to the bank, & the bank had no remedy against 
him.- — M‘Ciieigitt v. Foster (1870), 6 Ch. App. 
004 ; 39 L. J. Ch. 792 ; 23 L. T. 224 ; 18 W. R. 
905, L. C. 

Anvotations :~~Folid. Crabtree v. Poole (1871), L. R. 12 

Eq. 13. Refd. rihaw v. Foster (1872), L. It. 6 H. E. 321. 

1722. — .] — SiiAW V. Foster, No. 

2388, post. 

Assignment of benefit of contract or covenant.] — 
See Choses in Action, Vol. VIII., pp. 430, 431, 
Nos. 79-84. 


Assignment of claim to damages, compensation 
or rescission.] — See Choses in Action, Vol. VIII., 
pp. 431-433, Nos. 85-99. 

B. Action hy Assignee. 

See, generally, Specific Performance. 

1723. Right of assignee to sue — On performance 
of all terms of original contract.] — Dyer v. Pul- 
TENEY (1740), Barn. Ch. 160 ; 27 B. B. 696, L. C. 
Annotation : — Apld. Fenwick v. Bulman (18C9), L. R. 9 Eq. 

165. 

1724. .] — ^A vendor agreed to sell a 

piece of land to M. with immediate possession, 
the purchase to be completed in five years. Before 
completion, M. agreed to sell the land to C., & 
the agreement was registered in the district 
registry, with a receipt for part of the considera- 
tion money which C. had laid out for M. in build- 
ings on the land. C. offered to pay the vendor 
the amount agreed upon between him & M., & 
applied for the delivery of the abstract, but the 
vendor refused to convey to him the land in 
question unless he would purchase other land 
also agreed to be sold to M., & shortly afterwards 
the vendor & M. convoyed the land to H. On a 
bill filed by C. against the vendor, M., & H., 
alleging that H. had constructive notice of his 
title, & praying a conveyance of the estate : — 
Held : whether H. had such notice or not, the 
conveyance to him could not be set aside. — 
Crabtree v. Poole (1871), L. R. 12 Eq. 13 ; 40 
L. J. Ch. 468 ; 24 L. T. 895. 

1725. Specific performance.] — A. entered 

into a written agreement with B. for the purchase 
of certain freehold premises. The agreement 


1721 i. To receive purchase- 

money — After notice of assignment .] — 
Alexander r. Geaman (Sask.) (1910), 
15 W. L. R. 261. -CAN. 

ni. Priority of vendor's 

mtchanics* lien — Where assignment 
without consent in breach of agreement.] 
— A provision in an agreemont for the 
sale of laud that no assignment thereof 
by the purchaser shall be valid with- 
out the consent or approval of the 
vendor is for the boneflt of the vendor 
only only in his capacity as vendor, 
& cannot bo Invokcui by him to protect 
an interest ho acquired as assignee 
of a mechanics’ lien registered after 
the purchaser assigned his interest 
in the agreement & after the assignee 
had protected his interest by caveat. 
— Nash ta Canadian Bank of Com- 
merce V. FiTZPArRiCK. [1924] 4 

D. L. R. 1207 ; (19241 3 W. W. R. 

91.3 ; 19 Bask. L. K. lU.—CAN. 

n. Right of assignee of vendor — 
Agreement by vendor to indemnify 
against default of purchaser —Whether 
right lost by foreclosure of purchaser .] — 
Meindl V. Bravender (1916), 31 
W. L. R. 924 ; 23 D. L. R. 108. — CAN. 

o. .1 — The assignees of an agree- 

ment for sale of land take subject 
to the equities. — Quebec Bank v. 
Greenlees, [1917] 2 W. W. R. 144 ; 

3.3 D. L. R. 696.— CAN. 

p. AssignmerU hy purchaser in 

breach of agreement — Right to removal 
of caveat fileA by assignee of purchaser.] 
— An agreement of sale of land pro- 
vided that no assignment thereof 
should be valid unless approved & 
coimtorsigned by the vendor & that 
nothing between the purchaser & an 
osslgnoo should preclude the vendor 
from the right to convey the premises 
to tbo purchaser. The pixrchaser 
assigned too agi'eomcnt without such 
being approved or countersigned &: 
the assignee filed a caveat to protect 
his interest. The vendor traiisferred 
the land assigned his rights under 
the agreement to the applicant, who 


applied to have tho caveat discharged. 
The ot. refused to discharge the caveat. 
— Re Caveat No. 109121, Iwanickt 
Levin, [1924] 1 D. L. R. 171 ; 33 
Man, L. R. 420 ; [1923] 3 W. W. R. 
1122.— CAN. 

q. Right of assignee of purchase 

against original vendor — Assignment in 
breach of agreement.] — ^An assignee of 
an agi*eement for sale of lands con- 
taining a restriction against assign- 
ment, without the approval of the 
registered vendor, has no status to 
file a lis pendens or cavcM without 
obtaining such approval. Such an 
assignee cannot bo said to have an 
interest in land ; he has merely a 
personal right against his own vendor. 
— ArLANTic Realty & Improvement 
Co., IjTD. V. Jackson (1913), 18 

B. C. R. 657.— CAN. 

r. Assignment with consent of 

vendor — Right to benefit of covenants fur 
title.] — Canadian Northern Ry. v. 
Peterson (1914), 29 W. L. R. 286; 
6 W. W. R. 1654 ; 7 W. W. R. 741 ; 7 
Sask. L. R. 166.— CAN. 

t. Right to relief on cancella- 

tion for default of purchaser.] — Where 
an assignee of an absolute agreement 
for tho sale of land exercised as much 
dlllgenco os ho could under the cir- 
cumstanoes to obtain a transfer of 
said land from tho owner upon pay- 
ment of the amount due, the ct. re- 
lieved against the cancellation of the 
said agreement under which the 
assignor had made default in payment. 
— Howlbtt V. Bkoder (1914), 29 
W. L. R. 718 ; 7 W. W. R. 397 ; 7 
Sask. L. R. 149 ; 20 D. L. R. 576.— 
CAN. 

a. Right of joint assignee of pur- 
chaser to indemnity from co-assignees.] 
— Bending v. Fitzgerald (1915), 31 
W. L. R. 507.— CAN. 

b. PriorUy of assignees of pur- 
chaser — Prior assignment without con- 
sent of vendor in breash of agreement — 
Consem to subsequent alignment oh- 


tained hy fraud.] -McLeod v. Sawyer- 
Massey Co. (1910), 22 W. L. R. 625. 

—CAN. 

0. .] — Re Green Caveat 

(1912), 23 W. L. R. 57 ; 6 Sask. L. R. 

6.— CAN. 


d. Prior assignment with 

consent of vendor — Subsequent assign- 
ment fraudulently approved .] — Scharf 
V. Warner (Alta.) (1913), 24 W. L. R. 
890 ; 4 W. W. R. 1181.— CAN. 


e. Over mortgage by pur- 

chaser after assignment — Mortgagee with 
notice of assignment.] — Where the pur- 
chaser of land under an agreement 
for sale assigns his interest os security 
& afterwards obtains title & mort- 
gages the land to a mtgee. who has 
notice of tho assignee’s interest tho 
assignee Is entitled to a lien upon the 
land in priority to tho mtge., for the 
amount which the assignment secured, 
notwithstanding the fact that the 
assignee filed a caveat & permitted it 
to lapse, since the caveat is unneoes- 
sary, under the oircuinstanoes, in re- 
spect to tho mtgee. — Boulter-Waugh 
& Go.. Ltd. v. Phillips, [1918] 3 
W. W. R. 27 ; 11 Bask. L. R. 297 ; 
42 D. L. R. 548.— CAN. 


PART VI. SECT. 2, SUB-SECT. 2.— B. 

1723 i. Right of assignee to sue— On 
performance of all terms of original con- 
tract.] — Pltf., who was the assignee 
of S.’s interest under an agreement 
for the sale of land by deft, to S., 
claimed from deft, damages occasioned 
by deft, allowing the land to be sold 
under a mtge. made by him : — Held : 

of his failure to comply 
with the terms of the agreement of 
sale, was without redress. — DooL v. 
Robinson (Man.) (1912), J2 W. L. R. 



Part VT. — ^Position of Parties Pending Completion. 207 


stipulated, “ that, if any dispute should arise as 
to the title, the same should be submitted to a 
conveyancer, to be agreed upon by both parties ; 
the objections to be stated in writing, within six 
months of the date of the agreement, to the solr. 
of the vendor ; & in case he should be of opinion 
that a good title could not be made out, then 
either party should be at liberty to rescind the 
contract on two calendar months* notice after 
the opinion of counsel had been obtained.** This 
a^eement was entered into by A., at the request 
of C., which circumstance, however, was not 
known to B. By a subsequent agreement, A. 
agreed to sell the premises to 0., upon the same 
terms, etc., under which he had contracted to pur- 
chase of B. D., the mother of B., had a life estate 
in the premises, which circumstance, though 
known to B. & his solr., was not known to either 
A. or O. D. did not, in respect of her life estate, 
sanction the agreement. A. & 0., as co-pltfs., 
filed their bill against B. & D. for specific per- 
formance of the original agreement. After that 
bill had been answered, but before either party 
had gone into evidence, A. died intestate. So C. 
then filed a bill of revivor & supplement against 
the original defts. & the heir-at-law & personal 
representatives of A. Upon those two bills, no 
answer to the latter having been filed, the parties 
joined issue : — Held : C. was entitled to have 
specific performance of the agreement, with com- 
pensation in respect of D.’s life estate, — Nel- 
THORPE V, Holgate (1844), 1 Coll. 203 ; 8 Jur. 
551 ; 63 E. R. 384. 

Jnnotationa : — Consd. Wilson v. Williams (1857), 3 Jnr. N. S. 
810. Distd. Beeston v. Stutely (1858), 27 L. J. Ch. 150. 
Apld. Barnes v. Wood (1869), L. R. 8 Eq. 424. Consd. 
Re Jackson & Haden's Contract, [1906] 1 Ch. 412 ; Mer- 
rett V. Schuster, [1920] 2 Ch. 240. Refd. Price v. Griffith 
(1861), 18 L. T. O. S. 190 ; Edwards Wood v. Marjoribanks 

n , 3 Do G. & J. 329 ; Mawson v. Fletcher (1870), 
10 Eg. 212 ; Carroll v. Keays, Keays v. Carroll 
(1873), 22 W. R. 243 ; Davenport v. Charsley (1886), 54 
Jj. T. 372 ; Vowles v. Bristol, etc. Bldg. Soc. (1900), 44 
Sol. Jo. 592 ; Procter v. Pugh, [1921] 2 Ch. 256 ; Re 
Des Reaux & Setchflelda Contract, [1926] Ch. 178. Mentd. 
Re Robinson, Ex p. Burrell (1876), 1 Ch. D, 539, n. : 
Said V. Butt, [1920] 3 K. B. 497. 

1726. .] — Vendors, to their bill against 

their purchaser for specific performance of, or for 
rescinding the agreement, made a sub-purchaser 
a deft. ; & the sub-purchaser afterwards filed a 
bill against his vendor for specific performance 
of his agreement, So made the original vendors 
defts. A demurrer by the original vendors to 
the sub-purchaser* 8 bill was overruled on the 
ground that they had made him a deft, to their 
bill. — Fenwick v, Bulman (1869), L. R. 9 Eq. 
165 ; 21 L. T. 628 ; 18 W. R. 179. 


Sect. 3.~-CHANGE IN POSITION OF PARTIES. 

Sub-sect. 1. — Death. 

A. Death of Purchaser. 

(a) In General. 

1727. Right of vendor to rescind — After long 
delay.] — An estate was sold by auction, & the 
purchase was to be completed in two months 
according to the conditions of sale. The buyer 
died soon afterwards, &; suits were instituted both 
in the spiritual ct. & the Ct. of Ch. respecting his 
affairs, which prevented the completion of the 
contract. Four or five years after the sale the 
vendor filed his bill to have the contract rescinded, 
& the affairs of the buyer still remaining unsettled, 
the ct. rescinded the contract So gave pltf. his 
costs out of the deposit. — Mackrbth v. Marlar 
(1786), 1 Cox, Eq. Cas. 259 ; 29 E. R. 1156. 

1728. Right of heir to specific performance — 
Contract must be binding on purchaser.] — ^A person 
having contracted for the purchase of an estate 
in fee simple, in possession, free from incum- 
brances, died intestate before the completion of 
the contract : it subsequently appeared that a 
good title in possession could not be made in con- 
sequence of an outstanding lease, for the life of 
a person, at a low rent : a bill was filed by the 
heir-at-law of the purchaser for a specific per- 
formance of the contract, with an abatement 
from the purchase-money as a compensation for 
the lease for life, So seeking to have the purchase- 
money paid out of the personal asset/S oi the pur- 
chaser : — Held : the purchaser could not have 
been compelled to perform the contract, So the 
heir was not entitled to have it completed for his 
benefit. — Collier v. Jenkins (1831), You. 295 ; 
159 E. R. 1001. 

1729. .] — When an heir-at-law seeks 

to have a contract, entered into by his ancestor, 
carried into effect for his benefit, ho must show 
that there was a binding contract at the death of 
the ancestor, & one which could be enforced 
against an unwilling purchaser. 

In 1853 A. agreed to purchase some real estate, 
but he died intestate before the completion of the 
purchase. It turned out that part of the pro- 
perty had been held for twenty-seven years under 
a parol exchange entered into by a mere tenant 
for life ; but, after A. *8 death, the exchange was 
confirmed by the trustees ; — Held : the contract 
could have been enforced against A. in his life- 
time, & his heir-at-law was entitled to have it 
completed for liis own benefit at the expense of 
A.’s personal estate. — Garnett v. Acton (1860), 
28 Beav. 333 ; 54 E. R. 394. 


17 B. C. R. 126; 2 D. L. R. 899.- 

CAN. 

f. Rinht to conveyance 

free from caveat for which vendor not 
responsible.]— CoiM v. Cboss (Man.) 
(1912), 19 W. L. R. 780 ; 1 W. W. R. 
468 ; 1 D. L. R. 127.— CAN. 


g. Assignee of purchaser 

from half -breed entitled to land scrip .] — 
Patterson v. Lane (1904), 6 Terr. 
L. R. 92.— CAN. 


h. Purchaser as necessar 

party.] — Brough v. McClelland 
(1908), 18 Man. L. R. 279.— CAN. 


k. Assignee of purchaser as 

necessary party.] — In an action by tho 
asgignee of a vendor's agreement for 
the sale of land, against purchaser, 
the assignee, to whom the purchaser 
has, to the knowledge of the vendor 
& his assignee & before the vendor's 
assignment, assigned his Interest under 
the agreement. Is a neoessair 
— Gale v. Powley (1916), 32 w. 

05 ; 24 D. L. R. 460.— CAN. 



l. Where assignment by pur- 

chaser in breach of agreement.] — If an 
a^ement of sale requires the vendor’s 
approval to any assignment of the 
vendee’s Interest, & an asstoment is 
made without such approval, the 
assignee has no right upon tendering 
the amount due to insist upon tho 
transfer being made to him. But he 
has an egultahlo interest in the i)ro- 
perty, & in an action by tho vendor 
for oanoellatlon of the agreement tho 
assignee has the right to redeem, &, 
if he redeems, to such protection as 
the ct. deems proper, & tho ct. may 
direct a transfer to be made to him. — 
FiTZPAiTiicK V. Fitzpatrick, [1923] 1 
W. W. R. 1188 ; 16 Sask. L. R. 286. 
—CAN. 

m. Action by vendor as assignee 
of purchaser against sub-purchasers — 
Purchaser as necessary party.] — If a 
vendor of land takes from A. his pur- 
chaser, a quit-claim deed & a verbal 
assignment of tho moneys due ^der 
an agreement of sale to purchasers 


from A., tho original vendor is an 
equitable asslgnoo, &■, in snmg the 
purchasers from ^ . on their cov' nant 
in the agreement of sale to them, 
should In the absence of special cir- 
cumstances, add A. as a party to the 
action. — Broder v. Rink. McRadu, 
[1920] 3 W. W. R. 213.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
A. (a). 

n. Right of heir to compensation — 
07? resale by vendor.] — Where a pur- 
chaser died after paying three-fourths 
of the purchase money, leaving an 
infant heir, who was entitled to a 
spoelfio performance of the contract ; 
& the vendor, at the instance of tho 
administratrix, conveyed the property, 
which hod greatly increased in value, 
to a third person, & it afterwards 
passed into the hands of persons with- 
out notice ; — Held : the heir could 
sue the vendor in equity for compensa- 
tion. — Forsyth v. .Iohnhon (1868), 
14 Gr. 689.— CAN. 
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Sect. 3. — Change in position of parties : Suh^sect. 1 
A, (g), jb) (c), & B. ia). jh) <fe (c).] 

1730, Purchase by trustee of trust property. 

— ^Where one of two trustees for sale bid at a sale 
hy auction & the property was knocked down to 
him but he died before the sale was completed, 
it was held that his heir-at-law could not as against 
the next of kin compel the specific performance 
of the contract, so as to give him the benefit of 
the contract. — Ingle v. Richards (No. 1) (1860), 
28 Beav. 361 ; 3 L. T. 46 ; 6 Jur. N. S. 1178 ; 8 
W. R. 690 ; 54 E. R. 405. 

1731, Right of sub-purchaser to complete.] — 
A purchaser under a decree agreed to sell the lots 
he had purchased to A. & died, his heir beinj 
abroad. Ordered that A. should be substitutec 
for him as the purchaser, & should be at liberty 
to pay the purchase-money into ct. &; be let into 
possession. — Pearce v. Pearce (1834), 7 Sim. 
138 ; 58 E. R. 789. 

1732, Enforcement against executor.] — ^A. ver- 
bally agreed with B. his solr. for the sale of land 
to B. This agreement, which was never reduced 
to writing, provided that B. should bear all ex- 
penses of making out the title, that possession 
should be at once given, & that the purchase- 
money should be paid at a fixed future date with 
interest in the meantime. B. entered into posses- 
sion, but took no further steps in completion of 
the purchase, &, before the purchase-money 
became due, died. In a suit by A. for specific 
performance against the exor. of B. : — Held : B., 
as A.’s solr., ought to have had an agreement 
in writing prepared, & the exor. was bound to 
complete the purchase k> pay the coats of the 
suit. — Brafielu V. ScRiVEN (1873), 22 W. R. 
202. 

(^) Devolution of Estate, 

See, vow, Ad ministration of Estates Act, 1925 
(c. 23), s. 1. 

1733. Title of devisee or heir.] — A man pur- 
chases absolutely of a mtgee. in fee in possession, 
& dies. As between his heir & exor. it shall be 
considered as real estate & go to the heir. — 
POTTON V, Iles (1684), 1 Vern. 271 ; 23 E. R. 464. 
Annotation : — Refd. Whittaker v. Whittaker (1792), 4 Bro. 

0. a 31. 

1734. .]— Darris’s Case (1697), 3 Salk. 

85 ; 91 E. R. 707. 

1735. .] — Farr v, Middleton (1701), Free. 

Ch. 174 ; 2 Eq. Cas. Abr. 466 ; 24 E. R. 84. 

1736. .] — A. having agreed to purchase a 

real estate, the purchase-money for which ex- 
ceeded the amount of his personal estate, by his 
will, made a few days afteiwards, attested by 
three witnesses, as to all the worldly goods that it 
had pleased God to bless him with, gave & be- 
queathed to his wife & two sons, all his goods, 
cattle, chattels, personal estate, & effects what- 
soever ; &: in case they died without issue, etc., 
gave the children’s share of the personal estate 
& effects over ; testator dying before the purchase 
could be completed : — Held : the agreement 
ought to be specifically performed ; & the words 
of the will, being insufficient to comprehend real 
estate, the estate ought to be conveyed to the 
eldest son & his heirs, etc. — Cave v. Cave (1762), 

2 Eden, 139 ; 28 B. R. 849, L. C. 

Annotation : — Reid. Carr v. Ellison (1786), 2 Bro. C. C. 66. 

1737. .] — ^Paine V, Meller, No. 1576, ante, 

1738. .] — Decree upon the answer, ad- 


mitting a contract, & a letter, offering to sell at 
a valuation, for a conveyance on payment of the 
purchase -money into the bank by pltf., on a 
certain day ; in default of payment the bill to be 
dismissed with costs. No binding contract until 
payment. The estate therefore did not pass by 
a previous device ; but descended to the heir. 
— Gaskarth V, Lowther (Lord) (1805), 12 Ves. 
107 ; 33 E. R. 41, L. 0. 

Annotation : — ^Refd. Agarv. Macklaw (1825), 4 L. J. 0. S. Ch. 
16. 

1739. .] — If a contract is entered into for 

the purchase of an estate, under hand & seal, 
that estate by force of the contract becomes the 
estate of the purchaser ; & will go to his heir, who 
will take it free from all debts by simple contract 
(Lord Eldon, C.). — Broome v, Monck (1805), 
10 Ves. 597 ; 32 E. R. 976, L. C. 

Annotati(mfi : — Consd. Morgan v. Holford (1852), 1 Sra. & Q. 
101. Refd. Hudson v. Cook (1872), L. R. 13 Eq. 417; 
lie Rlx, Steward v. Lonsdale (1921), 90 L. J. Ch. 474. 
Mentd. Halford v. Dillon (1820), 2 Brod. & Bing. 12. 

Effect of doctrine of conversion .] — See Equity, 
Vol. XX., pp. 353-358, Nos. 925-966. 

(c) Provision of Purchase- Money, 

See, now. Administration of Estates Act, 1925 
(c. 23), s. 35. 

Vendor’s lien.] — See Lien, Vol. XXXII., pp. 
275-287, Nos. 552-051. 

Purchaser’s lien.] — See Lien, Vol. XXXII., pp. 
268-273, Nos. 492-551. 

Marshalling of assets.] — See Executors, Vol. 
XXJII., pp. 527, 528, Nos. 5939-5943. 

Liability of specific & residuary devisees .] — See 
Executors, Vol. XXIJI., p. 521, Nos. 5884, 5887. 

Application of Real Estate Charges Act, 1864 
(c. 43) — Administration of Estates Act, 1925 (c. 25), 
s. 35.] — See Executors, Vol. XXIII., p. 488, Nos. 
5561-5565. 

B, Death of Vendor. 

(a) In General, 

See Administration of Estates Act, 1925 (c. 23), 

s. 1. 

1740. Whether contract enforceable — By pur- 
chaser.] — Weston v, Danvers (1584), Toth. 105 ; 
21 E. R. 137. 

1741. .] — JIiGHAM V. Ladd (1631), 

Toth. 139 ; 21 E. R. 148. 

1742. .] — Agreement to assign a lease, 

whether it shall be carried into execution against 
an extrix. — Smith v, Watson, Labsels, Jenkins 
& King (1719), Bunb. 55 ; 145 E. R. 593. 

Annotation : — Mentd. Gibson v. Holland (1865), L. R. 1 C. P. 1. 

1743. .] — A vendor, after the contract 

& before the conveyance to the purchaser, died, 
without having devised the legal estate in the 
premises in trust to complete the purchase, & a 
suit for a specific performance of the contract 
against the trustees & the infant devisees of 
'nterests in his estate having become necessary, the 
3t. made the decree without costs, there having 
been no default on either side. — Hinder v, 
Streeten (1862), 10 Hare, 18 ; 20 L. T. O. S. 40 ; 
16 Jur. 660 ; 68 E. R. 820. 

AnnotaiioTia : — Refd. Midland Counties Ry. v. Rice (1854), 

2 Eq. Rep. 1109 ; Armitage v. Asktiam, lie L. & N. W. Ry. 
(1855), 1 Jur. N. S. 227 ; lie Fenton’s Will (1856), 3 W. K. 
331 ; Wortham v, Dacre (1856), 2 K. & J. 437 ; Oesswell 
V. Haines (1861), 8 Jur. N. S. 208 ; Sanderson v, Chad- 
wick (1863), 2 New Rep. 414 ; Barker v, Venables (1865), 
11 Jur. N. S. 480. 

1744. Against purchaser.] — ^Bubb’s Case 

(1678), Freem. Ch. 38 ; 22 E. R. 1044. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

17441. Whether contract enforceable — 
Against purchaser.] — The vendor of 
real estate having died before the 


conveyance, leaving Infant heirs, the 
urchaser proceeded at law to recover 
ack the purchase money paid, partly 
to the vendor & partly to Ids adminis- 
trators ; whereupon a bill was filed by 


the representatives of the vendor, to 
restrain the action & for specific per- 
formance. The ct. made the decree. 
— Van Wormkr v. Harding (1867), 
14 Gr. 167.— CAN. 
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1745. .] — A. articles to sell lands, & 

dies before a conveyance made. The heir decreed 
to convey, & the purchase-money to bo paid to the 
exors. — Baden v, Pembroke (Countess) (1690), 
2 Vern. 213 ; 23 E. R. 739 ; 8uh nom. Pembroke 
(Earl) v, Bowden, 3 Rep. Ch. 217. 

1746. .] — The vendor of a real estate 

died before completion intestate as to his real 
estate ; — Held : the legal personal representatives 
of the vendor might maintain a bill against the 
vendor’s heir the pm*chaser for a si>ecific per- 
formance, & although the interest of vendor was 
equitable the purchaser had since got in the legal 
estate. — Hoddel v. Pugh (1864), 33 Beav. 489 ; 
10 L. T. 446 ; 10 Jur. N. S. 534 ; 12 W. R. 782 ; 

5 E. R. 458. 

1747 . If contract binding — Leave of court 

not obtained.] — A nobleman was tenant for life 
of estates settled by Act of l*arliament, &; thereby 
vested in trustees. He was also owner of estates 
in fee simple. By liis will he gave tJie real pos- 
sessor of the title a right of j^re-emption of his 
unsettled estates, at a stated price. Hmang his 
life ho had entered into a correspondence with the 
trustees of the settled estates for the sale to them 
of one particular unsettled estate, &: the trustees 
had petitioned the ct. for leave to purchase, but 
no final order was made. Tlie nobleman died, & 
his successor in tlie title claimed to exercise his 
rights of pre-emption, but, on the other hand, the 
trustees of the s(‘ttled estates claimed that the 
contract should be carried into effect, &; the exors. 
of deceased supported the same view, & claimed 
the purchase-money to be paid by the trustees as 
personal estate : — Held : the i)arties to the 
correspondence not being then the authorised 
agents for purchase, & there being no final order of 
the ct., to conclude the bargain, the contract was 
not a binding one, <fe therefore the claim of pro 
emption was corr(*ct ; ^ that of the truste(‘s & of 
the exors. not sustainable. — Shrewsbury (Earb) 
V. Shrewsbury (Countess) (1854), 23 L. T. O. S. 
86 ; 18 Jur. 397, 

1748. Effect of death of vendor — ^Consideration 
annuity to vendor.] — S. agrees to sell his estate to 
B. in consideration of an annuity for liis life. 
The time limited for the conveyance was Oct. 31 ; 
but the annuity was to commence, A. was to 
have the rents & profits of the (‘state, from Apr. 5 
preceding. S. died on Nov. 12, before any con- 
veyance was executed. On a bill brought by A. 
for a specific performance of this agreement, the 
ct. dismissed it, but without costs. — Pope v. Roots 
(1774), 1 Bro. Pari. Gas. 370 ; 1 E. R. 028, H. L. 

— Consd. Wyvill v. Exeter (Bp.) (1811), 1 Price, 

292. Reid. Davies v. Cooper (1840), 5 My. & Cr. 270. 

1749. & bankruptcy of purchaser.] — The 

purchaser of a real estate became insolvent after 
part, but before the whole, of the purchase -money 
was paid, c)r the conveyance executed. The vendor 
died, having devised the estate to pltfs., & 
appointed one of them his exor. The bill was 
filed against the provisional assignee of insolvent, 
& an equitable mtgee. by deposit of the agreement 
for purchase, & it prayed the payment of the 
residue of the purchase-money by defts., or by sale 
of the estate. Pitfs. did not prove their title as 
devisees. Defts. disclaimed : — Held : the ct. could 
not make the decree sought without evidence of 
the devise ; but upon payment of the costs of 
defts., the ct. might, defts. not opposing, declare 
pltfs. absolutely entitled to the estate. — Gabriel 
V. Sturgis (1846), 5 Hare, 97 ; 15 L. J. Gh. 201 ; 
6 L. T. O. S. 452 ; 10 Jur. 215 ; 67 B. R. 843. 

Refd. Kell v. Nokes (1866), 12 Jur. N. S. 

780. Mentd. Olirly v. Jenkiiia (1847), 11 Jur. 1001. 

J. — ^VOL. XL. 


1760. On right of pre-emption — ^To be 

exercised “at all times hereafter.”] — A riglit of 
pre-emption held limited to the life of the owner 
of the property. Semble : a right of pre-('mption, 
“ at all times thereafter,” cannot be enforced after 
the death of the owner of the property. — Stocker 
V. Dean (1852), 16 Beav. 161 ; 51 E. R. 739. 

Sale of copyholds.] — See Gopyholds, Vol. 

XIII., pp. 74, 113, Nos. 946, 1434-1437. 

Liability of executors.] — See Executors, Vol. 
XXIV., p. 623, Nos. 6527-6530. 


{h) Devolution of Estate. 

See Equity, Vol. XX., pp. 353-358, Nos. 925- 
966. 


Trusteeship of Vendor and Heir, 

See^ now. Trustee Act, 1925 (c. 19), s. 44. 

1751. Vendor trustee for purchaser — Trust bind- 
ing on heir.]— Stephens v. Baily (1666), NeJs. 
106 ; 21 E. R. 802. 

Annotation : — Folld. Gell v. Vcrniedun (1694), Erccm. C'li. 
199. 


1752. .] — Geij. V. Vermedun (1691), 

Fre(‘m. Gh. 199 ; 22 E. R. 1158. 

1753. Within meaning of Trustee Acts.] — 

A vendor who dies before the completion of the 
contract is a trustee witliin 4 & 5 Will. 4, c. 23, 
though expressly excepted out of the 1 Will. 4, 
c. 60. — Re Lowe’s Estate (1848), 2 Ph. ()90 ; 
12 L. T. O. S. 325 ; 12 Jur. 638 ; 41 E. R. 1110 ; 
suh nom. Ex p. Lowe, 17 L. J. Gh. 430, L. G. 

1754. ,] — ^By an order under 25 & 26 

Viet. c. Ill, the guardians of the poor of N. were 
authoris(‘d to sell a freehold belonging to A., a 
person of unsound mind, & to receive the purchas(‘- 
nmney execute a conveyance. The property 
was sold in May, 1885, the sale to be completed in 
Nov. An abstract of title was delivered, & no 
objection was taken to the title. On June 28 
A. died. The guardians now presented a potitic^n 
asking that A. might be declared a trustee within 
Trustee Act, 1850 (c. 60), & that their cl(‘rk might 
be appointed a trustee of the })roperty & the estate 
vested in him in trust to complete the sale : — Held : 
A. could not bo held a trustee within Trustee Act, 
1850 (c. 60), & the order could not be made. — 
Re Gulling (1886), 82 Gh. D. 333 ; 55 L. J. Gh. 
486 ; 54 L. T. 809 ; 34 W. R. 464, G. A. 

1755. .] — A rector contracted to sell 

the rectory house, but died before completion of 
the purchase. No successor to the living had been 
appointed, & none was likely to be appointed. 
The purchaser had accepted the title : — Held : the 
ct. had power to declare that the late rector was 
at the time of his death a trustee & to make a 
vesting order. — Re Peek’s Gontract (1920), 05 
Sol. Jo. 220. 

1756. Whether heir-at-law trustee — Within 
meaning of Trustee Acts.] — Smith v. Hibbard 
( 1789), 2 Dick. 730 ; 21 E. R. 455, L. G. 

Annotation : — Refd. Mackreth v. Symmons (1808), 15 Ves. 


329. 

1757. .] — The infant h(‘ir of a person 

who has died intestate, leaving real estate whicli 
he had in his lifetime contracted to sell, is not a 
constructive trustee for the purchaser within 
Trustee Act, 1850 (c. GO), unless he has been 
declared to be so by a decree of the ct. — Re Gar- 
PENTER (1854), Kay, 418 ; 69 E. R. 177. 

Annotation Apprvd. Re OoUl^ 

Mentd. Wortham v. Dacro (1856), 27 L. T. O. S. 63 ; Gale 

V. Galo (1877), 30 L. T. 690. 

1758. — . — . — .J —Re Faulder, [1866] W. N. 


^759. ,] — Where the owner of land has 

agreed to sell land to a railway co., but dies before 
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Sale op Lane. 


Seel, 3. — Change in poaiiicyn of parties: Sub-sect, 1, 
B. (r), <&: C . ; sub-seef. 2, A. <&: B.] 

completion of the purchase, having devised the 
land to an infant, such infant can be declared a 
trustee within Tmstee Act, 1850 (c. 60), upon 
petition, without the institution of a suit. — Ite 
Lowry’s Will (1872), L. R. 16 Eq. 78 ; 42 L. J. 
Ch. 609 ; 21 W. R. 428. 

Annotations : — Dbtd. Re Collinpr (1880), 65 L. J. Ch. 486. 
Refd. Re Elementary Education Acts, 1870 & 1873 (1908), 
78 L. J. Ch. 281. 

See, notv, Trustee Act, 1926 (c. 19), s. 44. 

C. Parties to Action. 

See R. 8. (\, Old. 16, r. 8 ; Administration of 
Estates Act, 1926 (c. 23), s. 1. 


Sub-sect. 2. — Bankruptc y. 

A. Of Vendor. 

See Land Charges Act, 1925 (c. 22), ss. 3, 7, k, 
generally. Bankruptcy, Vols. IV. & V. 

1760. Effect of — ^Legal estate vests In trustee — 
Subject to equitable rights of purchaser.] — If a 
bkpt. or liquidating debtor, under circumstances 
which are not impeachable under any pai*ticular 
provision connected with liis bkpey. or insolvency, 
enters into a contract with respc'ct to his real 
estate for a valuable considei’ation, that contract 
binds his trustee to bkpey. as much as it binds 
himself (James, L.J .). — lie Sciieibler, Ex p. 
Holthausen (1874), 9 Ch. App. 722; 44 L. J. 
Bey. 26 ; 31 L. T. 13, L. JJ. 

AnneUdions : — Consd. Re BaHtahio, hr p. The Trufltce, 
[1901] 2 K. B. 518. Eefd. Mercer v. Vans Coliiia (1897), 
4 Mans. 363 ; I'owell v. Marshall, PaiLcs, [1899] 1 Q. 13. 
710. Mentd. Bank of AfilCH v. Cohen, 11909] 2 Ch. 129 ; 
British South Africa Co. v. Be Beers Consolidated Minos, 
[1910] 1 Ch. 354. 

1761. .] — A bkpt. had, before 

adjudication, the purchaser having had no notice 
of any act of bkpey., contracted to sell some lease- 
hold property, k had received a deposit in respect 
of the purchase-money. After the adjudication 
had been made, but betore it had been advertised, 
the purchaser, having no notice of the adjudica- 
tion, paid the remainder of the ijurchase-money to 
bkpt. : — Held : the trustee in the bkpey. could 
not be compelled to assign the lease to Uie pur- 
chaser except upon the terms of his paying the 
I)urchase-money . 

Qu. : whether, if the lease had been assigned 
before the adjudication, but a part of the purchase- 
money had not been paid, k the purchaser had, 
after the adjudication, paid it to the bkpt., with- 
out notice of the adjudication, he could have been 
compelled to pay it over again to the trustee. 

Upon the adjudication being made, the legal 
estate in the property vested in tlie trustee in the 
bkpey., subject to the equity of the purchaser 
under the contract (James, L.J.). — Be Pooley, 
Ex p. Rabbidge (1878), 8 Ch. D. 307 ; 48 L. J. 
Bey. 15 ; 38 L. T. 663 ; 26 W. B. 646, C. A. 
Annotations PoUd. Pearce v. Bastable’s Trustee in Bank- 
luptcy, [1901] 2 CJh, 122. Consd. Re Taylor, Ex p, 
Noryell, [1910] 1 K. B. 562 : Re Wlgrzell, Ex p. Hart, 
[1921] 2 K. B. 835. Refd. Powell v. Marshall, Parkes, 
[1899] 1 Q. B. 710. Mentd. Scranton's Trustee v, Poarse, 
[1922] 2 Ch. 87. 

1762. — — .] — Specific performance 

may be enforced against the trustee in bkpey. of a 
vendor of property, & if the property be leasehold, 
he cannot disclaim the contract without disclaim- 
ing the lease. — Pearce v. Bastablb’s Trustee in 
Bankruptcy, [1901] 2 Ch. 122 ; 70 L. J. Ch. 446 ; 
84 L. T. 626 ; 17 T. L. B. 366 ; 8 Mans. 287. 
Annotation .—Mentd. Rc Wait, [1926] Ch. 962. 


1763. Act of bankruptcy — Valid objection to 
title.] — A ji act of bkpey. a sufficient objection 
to title without showing a debt, upon which a 
commission could issue. — Lowes v. Lush (1808), 
14 Ves. 547 ; 33 E. R. 631. 

Annotations : — Consd. Smith t>. Death (1820), 6 Madd. 371. 

Refd. Franklin r. Brownlow (1808), 14 Ves. 650 ; Pott 

V. Turner (1830), 6 Bing. 702 ; Pyrke v. Waddingham 

(1852), 10 Hare, 1. 

1764. .] — Where a devisee of real 

estate, subject to debts k legacies, had con- 
tracted to sell tlie estate, in order to raise money 
to pay the debts, k afterwards a bill was filed 
against her by the legatees for the administration 
of testator’s estates, k the purchaser consented to 
go before the master, upon a reference as to the 
title in that suit ; — Held : he was not thereby 
bound to take an equitable title, but might insist 
on havng the same title, as he might have required 
if a suit had been instituted against him for a 
specific performance of his contract ; &, as two 
commissions of bkpt. had issued against the devisee 
before the contract was entered into, though 
neither of them was proceeded in, he was not 
bound to accept the title. — C ann v. Cann (1823), 
1 Sim. k St. 284 ; 1 L. J. O. S. Ch. 219 ; 57 E. R. 
116. 

1765. — — •]— An act of bkpey., com- 
mitted by the vendor, though no commission of 
bkpt. issue, is a valid objection to the title. — 
Foster v. Gould (1825), 3 L. J. O. S. Ch. 200. 

1766. .] — This was a bill filed by 

pltfs., who are assignees of William Pool, a bkpt., 
for the specific performance of a contract of jiur- 
chase . . . deft, received the abstract at a time 
when, as it seems to me, it was impossible for the 
title to have been completed within the period 
limited. For according to the evidence, there was 
no possibility of making a good title, at all events, 
till the expiration of a twelvemonth from the 
execution of the assignment from Pool to pltfs. 

. . , He ought therefore to have refused to accept 
the abstract, or to have sent it back forthwith 
(Alderson, B.). — Hipwell v. Knight (1835), 
1 Y. & C. Ex. 401 ; 4 L. J. Ex. Eq. 52. 

Annotation: — Mentd. Slmpaoii v. Margitson (1847), 11 

Q. B. 23. 

1767. .] — Western v. Harris, 

Western v. Marks, Gilbert v. Woodley (1889), 
24 L. J. N. C. 113, C. A. 

Annotation .—Reid. Powell V. Marshall, Parkes (1899), 08 

L. .T. Q. B. 477. 

1768. — .] — On a contract for the sale 

of the lease of a public -house a day was fixed for 
completion, k pltf., the purchaser, paid a deposit 
to defts. as stakeholders. It was a term of the 
contract that the deposit should be forfeited in 
case the purchaser refused to perform his part of 
the agreement. Before the date fixed for com- 
pletion the vendor committed an act of bkpey,, 
which came to the notice of the purchaser, who 
thereupon refused to complete, & demanded the 
return of the deposit : — Held : (1) though the con- 
tract for sale was protected by Bkpey. Act, 1883 
(c. 52), s. 49, the assignment k the payment of the 
purchase-money, in pursuance of the contract but 
after notice of the act of bkpey., would not have 
been protected, k the purchaser was therefore not 
bound to complete ; (2) the purchaser was entitled 
to the return of his deposit because, if he had paid 
the purcha^-money k the vendor had become 
bkpt,, he might have had to pay it over again to 
the trustee in bkpey. — Powell v. Marshall, 
Parkes k Co., [1899] 1 Q. B. 710 ; 68 L. J. Q. B. 
477 ; 80 L. T. 609 ; 47 W. R. 419 ; 16 T. L. B. 
289 ; 43 Sol. Jo. 382 ; 6 Mans. 167, C. A. 
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1769. Right of purchaser to specific performance.] 

— Be Taylor, Ex p, Norvbll, No. 1716, ante. 

1770. Right of assignees of bankrupt to specific 
performance.] — T. S. becoming a bkpt., the estate 
was sold by auction, the purchaser agreeing to 
pay for the same at Easter, 1803, on having a good 
title, the conveyances to be at his own expense : — 
Held : the above title appearing on the abstract 
delivered, & no other being shown, till after an 
action brought by the purchaser, for the deposit 
money had &> received, the purchaser might recover, 
in such action, without tendering a conveyance, 
notwithstanding that, in fact, bkpt., being heir 
general of testator, & having no sons, his assignees 
might afterwards proceed in equity to compel a 
specific performance of the agreement. — Seaward 

V. WiLLOCK (1804), 5 East, 198 ; 1 Smith, K. B. 
390 ; 102 E. R. 1046. 

Annotations : — Mentd. WlRht t*. Lciffh (1809), 15 Ves. 504 : 
Britton V. T willing (1817), 3 M<t. 176 ; Mortimer v. West 
(1828), 2 Sim. 274: Harris v. Davis (1844), 1 Coll. 416; 
Ferrand t). Wilson (1846), 15 L. J. Ch. 41 ; Monypenny v. 
Bering: (1862), 2 Be G. M. & G. 145 ; Forsbiook v. Fors- 
brook (1866), L. R. 2 Eq. 799 ; Re HlchardBOii, I’arry v. 
Holmes, [1904] 1 Cli. 332 ; Rc Mortimer, Gray v. Gray, 
[1905] 2 Ch. 502. 

1771. .] — A trader makes a conveyance of 

all his real & personal property to trustees to s(3ll 
for the benefit of his creditors, under which the 
trustees contract to sell certain lands to deft. 
The contract not being completed, they file a biQ 
against deft, for a specific performance ; but, before 
answer, the trader becomes bkpt., &> his assignees 
file a supplemental bill to enforce the contract : — 
Held : although the conveyance to the trustees 
was an act of bkpey., the assignees may compel 
the performance of the contract made under it. — 
Goodwin v. Lightbody, Wellinqs v. Lightbody 
(1818), Dan. 153 ; 159 E. R. 860. 

1772. Payment of purchase-money to bankrupt 
— After adjudication — Liability of purchaser to 
trustee.] — Be Pooley, Ex p. Rabbidge, No. 1761, 
ante. 

1773. .] — ^Powell v, Marshall, 

Parkes & Co., No. 1768, ante. 

1774. Sale by compounding debtor — Whether 
purchaser bound to inquire as to payment of instai- 
inents.J —Debtor who has filed a petitionfor liquida- 
tion in bkpey. & has effected a composition wdlh 
his creditors, has complete dominion over his 
property, & full power to dispose of it, until, 
upon action taken by his creditors under Bkiicy. 
Act, 1869 (c. 71), 8. 126, the composition has been 
set aside & the debtor adjudged bkpt. ; & a pur- 
chaser from him is not bound to inquire as to the 
payment of instalments under the composition. — 
Re Kearley & Clayton’s Contract (1878), 7 
Ch. D. 616 ; 47 L. J. Ch. 474 ; 38 L. T. 92 ; 26 

W. R. 324. 

Annti^ions : — Mentd. Sharp v. McHenry, Sharp v. Brown 
(1887), 38 Ch. D. 427 ; Re McHenry, Ex p. McDermott 
(1888), 21 Q. B. D. 580. 

1775. Recovery of deposit.] — Seaward v. Wil- 
LOCK, No. 1770, ante. 

1776. .] — ^lijvy V. Stogdon, No. 1971, poat. 

till. ,] — ^Powell v. Marshall, Parkes &, 

Co., No. 1768, arde. 

Disclaimer by trustee.] — See Bankruptcy, Vol. 
V., pp. 038-963, Nos. 7606-7814. 

B. Of Purchaser, 

See, generally. Bankruptcy, Vol. IV., Vol. V. 
1778, Whether vendor bound to prove.] — A. 
la-Rd to B. who afterwards becomes a bkpt., 
part of the purchase-money not being paid. A. 


shall not be bound to come in as a creditor under 
the statute, but the land shall stand charged with 
the money unpaid, though no agreement for that 
purpose. — Chapman v. Tanner (1684), 1 Vern. 
267 ; 23 E. R. 461. 

Annotations: — Expld. Fawell v. Hwlls (1773), Amb. 724 ; 
Maokreth v. Symmons (1808), 15 Vos. 320. Befd. Black- 
burn V. Gregrson (1785), 1 Bro. C. C, 420 ; Re JiightoUcr, 
Exp. Poakc (1816), 1 Madd. 316. 

1779. Right of vendor to resell — & prove for 
residue.] — Bowles v. Rogers (1800), 6 Vos. 95, n. ; 
31 E. R. 957, L. C. 

Annotation: — Reid. Exp. Qwynno (1806), 12 Vcs. 379. 

1780. Vendor taking proceedings for specific 
performance — Bankruptcy of purchaser after decree 
— Stay of proceedings.] — A purchaser, against 
whom the vendor had obtained a decree for sp(H'ific 

erformance, subject to a reference as to title, 
ecame, in the interim, bkpt., liis assignee 
declined to accept the contract. The eliief clerk 
made liis cfu'tificate of good title Held : an 
order should be made staying all proceedings in 
the suit, without prejudice to any api)lication which 
pltf. might be advised to make under Bkpey. Act, 
1849 (c. 106).— Kell v. Nokes (1866), 35 D. J. Ch. 
729 ; 14 L. T. 697 ; 12 Jur. N. S. 780 ; 1 1 W. R. 
908. 

1781. Right to enforce Judgment.] — 

Where a vendor has got a judgment for specific 
erformance against the pui'cliascr, & the purchaser 
ecomes bkpt., the vendor’s proper course is to 
go on & enforce his rights under his judguauit, 
not to serve not ice on the trustee in bkpey. under 
Bkpey, Act, 1883 (c, 52), s. 55 (1), (1), calling on 
him to elect whether he will disclaim or not. — 
Re Jewell (1897), 4 Mans. 28. 

1782. After bankruptcy of purchaser — 

Necessity for consent of trustee to decree.] —Specific 
performance of a liquidating debtor’s contract will 
not be decreed against liis trustee without the 
latter’s consent. — llorxowAY v. York (1877), 25 
W. R. 627. 

Annotations • — Distd. Poaioo v. Bastabl(‘’H Tnisteo in Bauk- 
ruptcy» [1901] 2 CMi. 122. Mentd. Ciovv(‘ o. Barmrol (1877), 
6 Ch. B. 753 ; Birmingham Estates Co. v. Smith (1880), 
13 Ch. B. 506. 

1783. Right of purchaser to specific performance 

— After act of bankruptcy.] — An act of bkpey. A 
a docket struck, though no commission issued, 
a sufficient objection to a bill for specific perform- 
ance of a jirevious contract for the sale of an estate 
to pltf. ; in a case even, where part of the money 
had been paid ; the sub-contracts for sale of part 
entered into by pltf. ; & dofts. had agreed to 

convey accordingly. — Franklin v. Brownlow 
(Lord) (1808), 14 Vos. 550 ; 33 E. R. 632. 
Annotation : — Distd. Dyster v. Rtindall, [1926] Ch. 932. 

1784. Forfeiture of deposit.] — Deprke v. Bed- 
borough. No. 1982, post. 

1785. .] — Collins v. Stimson, No. 1999, 

post. 

1786. Rights of sub-purchaser.] — Where a per- 
son, who is subsequently adjudicated bkpt., has 
entered into a contract for the purchase of land & 
into a sub-contract to sell the same land with a 
building thereon to be erected by him, his trustee 
in bkpey. is entitled to disclaim the sub-contract 
of sale without being obliged to disclaim the 
contract of purchase. In such case the rights of 
the sub-purchaser are as follows, if he has paid a 
deposit he has a lien upon such interest in the land 
as the bkpt. possessed before liis bkpey., including 
the right, if any, to specific performance of the 
contract of purchase of the land ; he may also 
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Sect. 3 . — Change in position of parties: Sah-sect. 2, 
JB. ; sub-sects. 3, 4 6. Sect. 4. Pari VII. 

Sect. 1.] 

prove in the bkpcy. for any damage for breach 
of the agreement to build ; but he is not entitled 
to specific performance of the contract to build, 
& his equity is subject to the overriding equity 
of the original vendor. — Pe Gough, Ex p. Hanning 
V. Lowe (1927), 96 L. J. Ch. 239 ; 71 Sol. Jo. 470, 
D. 0. 

Vendor’s lien.]See Lien, Vol. XXXII., pp. 
297-299, Nos. 724-742. 


Sub-sect. 3. — Winding Up. 

See, generally, Companip:s, Vol. X., pp. 814 
et seq. 

1787. Effect on vendor’s rights — Action for 
specific performance commenced before winding-up 
order — Necessity for leave to continue.] — A ven- 
dor’s suit was instituted against a co. for specific 
performance, & an injunction obtained restraining 
an action to recover the deposit money paid on the 
contract. Interrogatories were filed, but before 
the answer was put in deft. co. was in course of 
voluntary winding uj) under supervision. On a 
summons for leave to continue the suit, notwith- 
standing the winding up, the ct. gave leave to 
enforce an answer, but directed that no further 
proceedings should be taken without leave of the 
ct. 

The land will have to be sold in the winding up, 
& pltf. co. satisfied out of the purchase-money, 
& they will also prove against the co. for any 
deficiency in the proceeds of sale to make up the 
amount due to them (Mauns, V.-O.). — Thames 
Plate Glass Co. v. Land Sea Telegraph Co. 
(1870), L. R. 11 Eq. 248 ; 40 L. J. Ch. 165; 
stcb nom. Re Land & Sea Telegraph Co., Ltd., 
Thames Plate Glass Co., Ltd. v. Land & Sea 
Telegraph Co., Ltd., 19 W. R. 303. 

1788. Right to have property resold.] — 

Thames Plate Glass Co. v. Land & Sea Tele- 
graph Co., No. 1 787, ante. 

1789. Right to prove for deficiency.] — 

Thames Plate Glass Co. v. Land & Sea Tele- 
graph Co., No. 1787, ante. 


Sub-sect. 4. — Executions and Judgments. 

See Land Charges Act, 1925 (c. 22), s. 7 &, 
generally. Execution, Vol. XXI., pp. 415 
et seq. 

1790. Execution — Against vendor — After com- 
pletion.] — Demurrer by a judgment creditor to a 
bill, for an injunction to restrain him from taking 
out execution on his judgment, against an estate 
sold before he obtained judgment, & ineffectually 


conveyed to the purchaser, pltf., whereby the legal 
estate descended, since the date of his Judgment, 
to the heir-at-law, overruled. — P rior v. Pbnpraze 
( 1817), 4 Price, 99. 

1791. Against purchaser — Appointment of 

receiver — Contract never completed.] — Ridout v. 
Fowler, No. 1491, ante. 

1792. Judgment — No Hen on legal estate.] — 

On Nov. 27 & 28, 1809, W. conveyed a reversion 
in fee to A. by way of mtge. On Jan. 1, 1810, E., 
on the part of the Duke of Norfolk, entered into 
a written agreement with W. for the purchase of 
reversion. On Mar. 15, 1810. A. the mtgee. who 
was paid off by E. joined with W. in conveying 
the estate to E. & a pait of the purchase-money, 
then unapid, was secured to W. by a mtge. term 
created by that deed. W. was indebted to F. 
upon a bond dated Nov. 16, 1809, & a warrant of 
attorney of the same date was given by W. upon 
which judgment was entered up & docketted on 
Feb. 15, 1810, & an inquisition was had thereon on 
Feb. 20, 1810. On Apr. 15, 1810, notice was 
given by F. of his judgment, the money secured 
to \V. by the mtge. term being then unpaid : — 
Held : F. liad no hen upon the term in the hands 
of the debtor, & consequently no lien upon the 
term in the hands of his assignee. — Forth v. 
Norfolk (Duke) (1820), 4 Madd. 503 ; 56 E. R. 
791. 

Annotation : — Reid. Lodge v. Lyseley (1832), 4 Sim. 70. 

1793. No objection to title.] — A father, 

tenant for life, with remainder to his son in tail, 
joined with his son in conveying the estate to 
trustees in trust to sell, to pay £30,000 to the 
father & t})e residue to the son ; & it was declared 
that the trustees’ receipts should be sufficient 
discharges. The trustees contracted to sell to 
deft. & afterwards judgments were entered up 
against tlie father : — Held : the existence of the 
judgments was no olqection to the title. — Lodge 
V. Lyseley (1832), 4 Sim. 70 ; 68 E. il. 27. 

AnnotatiofiH : — Consd. Laiiglon v. Horton (1842), 1 Haro, 

649 ; Whitworth t\ Uaugalu (1814), 3 Hare, 410. 


Sub-sect. 5. — Lunacy. 

aS'cc Lunacy Act, 1890 (c. 5), s. 120 (i) ; Trustee 
Act, 1925 (c. 19), s. 54 ; R. S. C., Ord. 55, r. 14 R ; 
Statutory Rules & Orders, 1925, No. 1024, r. 13 ; 
Lunatics, Vol. XXXIII., p. 212, Nos. 1189, 1190. 

1794. Of vendor — Rights of purchaser — Specific 
performance.] — Specific performance of an agree- 
ment [for sale of a reversion] decreed against one 
who afterwards became a lunatic. — Owen v. 
Davies (1748), 1 Yes. Sen. 82 ; 27 E. R. 905, 
L. C. 

AnnotatioTis Refd. Hall v. Warron (1804), 9 Ves. 60r) ; 
Maddlson v. Alderson (1883), 8 App. Oas. 467. Mentd. 
Stanton v. Percival (1855), 6 H. L. Cas. 257. 

1795. Vesting order.] — M., by writing. 


PART VI. SECT. 3, SUB-SECT. 4. 

o. Exeeviion — Against purcluiser — 
Payment by creditor •with priority — 
Tlight o f other creditors to lien on lands 
after transfer to prior creditor .] — 
Burnham v. Dennistoun (1865), 12 
Gr. 135.— CAN. 

p. Judgment — Postponed to pur- 
chaser <£* party advancing nwney to 
coinplete title.]— A person equitably 
interested in land under an agreement 
for purchase agreed to convey portions 
thereof to purchasers for value, & 
subsequently a judgment was recovered 
againOT him, which was duly registered. 
Afterwards a party advanced a sum 
of money to complete the purchase, & 


the owner conveyed to the vendee, who 
conveyed to the person advancing the 
money, for the benefit of himself & the 
other purchasers : — Held : the pur- 
chasers had not thereby waived tneir 
priority over the judgment, & the 
jud^ent held the land subject also 
to the sum advanced to perfect the 
title. — MoQukstibn v. Campbell 
(1860), 8 Gr. 242.— CAN. 

Q. Priority by registration 

aver unregistered aoreement — Effect of 
abolition of registration of judgrrwnts .] — 
JusoN V. Gardiner (1864), 11 Gr. 23. — 
CAN. 

p. CourUy court judgment 

against purchaser — Crop payment agree- 
ment .] — The binding effect of the 


registration of a certifleato of a comity 
ct. judgment against the lands of tho 
judgment debtor, imder County Cts. 
Act, 1902, 8. 213, is not nearly so 
extensive as In tbe case of a registered 
judgment of the Ct. of King's Bench 
under Judgments Act, 1902 ; &, when 
the only Interest or estate of the judg- 
ment debtor In the land in question is 
imder an agreement of purchase pro- 
viding for payment by dellvory of one- 
half of eacn year’s crop & In no other 
way, the Judgment creditor, having 
only a registered county ct. judgment, 
does not acquire all the ri^ts or 
position of an assignee of the benefits 
of the agreement. — ^McGregor v. 
Withers (1905), 15 Man. L. R. 434.— 
CAN. 
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agreed to sell his leasehold premises & his business 
to T. & G. for a sum of which £2,535 was to be 
paid at once, the residue, £3,050, at the end of five 
years. Possession was given, & the £2,535 duly 
paid. After this M., who resided abroad, was 
found lunatic abroad, & a curator was appointed, 
with authority to receive the £3,050. T. & G., 
& the curaior, petitioned that on payment of the 
£3,050, & interest to the curator, the leasehold 
premises might be ordered to vest in T. & G. : — 
Held : under Lunacy Act, 1890 (c. 5), s. 135, an 
order could be made vesting the leasehold in T. & 
G., such order to be dated & drawn up after pay- 
ment of the £3,050 to the curator . — Re Pagani, 
Re Pagani’b Trust, [1892] 1 Ch. 236 ; 60 L. T. 
244 ; 30 Sol. Jo. 152, C. A. 


Sect. 4.— OTHER CASES. 

1796. Sale of renewable leasehold — Obligation of 
vendor to procure benefit of renewal for purchaser.] 

— Monro v. Taylor, No. 1696, ante, 

1797. Injunction to restrain purchaser from 
entering into further contract — On ground that 
first contract thereby made impossible.] — ^A vendor 
cannot prevent his purchaser from buying a second 
estate from some one else, pending the first trans- 
action, on the ground that, by making such second 
purchase, he may be rendered unable to complete 
his first. — Syers v, Brighton Brewp^ry Co., 
J/rD., Wright v. Same (1864), 11 L. T. 560 ; 13 
W. R, 220. 

1798. Investment of deposit — Variation in value 
— Whether vendor or purchaser affected.] — Money 
]jaid in as earnest at a sale of an estate, & ordered 
to be laid out in the funds, is part payment of 


the purchase-money, & the vendor must abide 
by the rise or fall of the funds. — Poole v. Rudd 
(1790), 3 Bro. O. C. 49 ; 29 E. R. 401. 

Annotations Apld. Smith r. Jackson (181G). I Madd. 618. 

Reid. Harlngrton v. Hoggrart (1830), 9 L. J. O. S. K. B. 14. 

1799. .] — ^When a purchaser pays 

into ct. part of his purchase-money, & it is invested 
in stock, the vendor sustains the loss & enjoys 
the benefit of subsequent variations in the price of 
funds.— Gell V, Watson (1825), 2 8im. & Ht. 402 ; 

57 E. R. 400 ; svb nom, v. Watson, 3 1^. .T. 

O. 8. Ch. 199. 

Annotation: — Consd. Humphries v. Horne (1814), 3 Hare, 

276. 

1800. .] — A purchaser cannot 

throw upon a vendor the risk of an investment of 
the purchase-money ; &, if he makes a payment 
to or on account of the vendor in respect of the 
purchase-money, the money paid becomes the 
property of the vendor, so that the purchaser 
can claim no benefit of any investment which tlui 
vendor may make. 

Pending a dispute respecting the title to land 
contracted to be sold, & to avoid the question as 
to the interest of the purchase-money, the vendor 
gave the purchaser the opportunity of investing 
the p\trchase-moncy in consols in the joint names 
of the vendor & purchaser, provided the invest- 
ment was made by a certain day, <fc the purchaser 
made the investment accordingly : — Held : th() 
vendor, having proposed the investment, could 
not have charged the purchaser with the loss, if 
the funds had fallen, & the vendor was entitled 
to the benefit accruing from the funds having 
risen. — ^Burroughes v. Browne (1852), 9 Hare, 
609 ; 22 L. J. Ch. 148 ; 68 E. R. 656. 

Annotatiem: — Consd. St. Paul v. Birmingham, Wolverhamp- 
ton be Stour Valley Ry. (1853), 11 Hare, 305. 


Part VII. — Vendor and 

8e( t. 1.— in general. 

See^ now^ Law of Property Act, 1925 (c. 20), 
s. 49. 

1801. Object of Act — To dispense with suit for 
specific performance — By summary decision of 
matters within scope of jurisdiction.] — Re Bur- 
roughs, Lynn & Sexton, No. 1806, post, 

1802. Application of Act — Contract relating to 
land or interest in land.] — A mtgee. of land & 
policies of assurance on the life of the mtgor., 
which were mortaged by one deed, acting under 
his power of sale, sold the land by public auction, 
but retained the policies. In reply to the pur- 
chaser’s requisition on the vendor’s abstract of 
title, the vendor’s solrs. stated that all the 
abstracted deeds in the vendor’s x)ossession, which 
description included the mtge. deed, would be 
delivered up on completion. When the purchase 
was completed, however, they refused to deliver 
up that deed on the groimd that part of the pro- 
perty to which it related, viz. the policies, had 
been retained by the vendor, but offered instead 
a statutory acknowledgment, for its production 
& indorsed a notice of the purchase thereon. On 
a summons by the purchaser under Vendor & 
Purchaser Act, 1874 (c. 78), for delivery up of 
the mtge. deed : — Held : vendor & Purchaser 


Purchaser Summons. 

Act, 1874 (c. 78), applies only to land or an interest 
in land ; the vendor, in retaining the policies, 
did not retain any part of an estate within sect. 2, 
r. 5, of that Act, & the mtge. deed must be delivered 
up to the purchaser. — Re Williams & Newcastle’s 
(Duchess) Contract, [1897] 2 Ch. 144 ; sub nom. 
Re Fuller & Leathley’s Contract, 66 L. J. Ch. 
543 ; 76 L. T. 640 ; 61 J. P. 454 ; 45 W. R. 627 ; 
13 T. L. R. 412 ; 41 Sol. Jo. 529. 

1803. Voluntary grant — With nominal con- 

sideration.] — The tenant for life of certain lands, 
of which the tenant in tail in remainder was an 
infant, was desirous of making a voluntary grant 
of part thereof as a site for a church. 

An application was made to the ct. under Vendor 
& PureWer Act, 1874 (c. 78), s. 9, for an opinion 
whether it was necessary, under Places of Worsliip 
Sites Act, 1873 (c. 50), s. 1, to appoint a guardian 
to concur in the grant on behalf of the infant : — • 
Held: Vendor & Purchaser Act, 1874 (c. 78), 
did not apply to a voluntary grant, but this defect 
might be cured by the admission of a contract 
for a nominal consideration. — Re Salisbury 
(Marquis) (1875), L. R. 20 Eq. 627 ; 44 L. J. Ch. 
641 ; 23 W. B. 824 ; revsd, on other grounds, 2 
Ch. b. 29, C. A. 

Questions determinable on summons.] — See 

Sect. 2, post. 
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Sect. 1 . — In g(^neraL Sec1» 2: Sub^aecla, 1 <fe 2»] 

1804. Position of parties — Analogous to position 
in suit for specific performance.] — Re Burroughs, 
Lynn & Sexton, No, 1 806, 'post, 

1805. Analogous powers of Judge In Bankruptcy.] 

— Where a dispute has arisen in respect of title 
on a contract for the sale of a lease, the matter 
would, as a general rule, be decided in the Ch. 
Div. on a vendor & purchaser summons, but where 
the estate of the vendor has subsequently become 
vested in a trustee in bkpcy., a judge of the K. B. 
Div. sitting in Bkpcy., may, for the convenience 
of the parties & with their consent, hear the 
application. — Re Martin, Ex p. Dixon v. Tucker 
(1912), 106 L. T. .381. 


Sect. 2.— QUESTIONS DETERMINABLE ON 
SUMMONS. 

Sub-sect. 1. — In General. 

See, 710W, Law of Property Act, 1925 (c. 20), 

B. 49. 

1806. General rule — All matters which can be 
dealt with on reference as to title.] — The pur- 
chaser of a farm, consisting in paH of 400 acres 
of heath land, took the objection that a title was 
not shown to the soil of the heatli land, but only 
to rights of pasturage over it. The vendors took 
out a summons under Vendor & Purchaser Act, 
1874 (c. 78), asking that it might be declared that 
the purchaser’s objections <to requisitions were 
sufficiently answered. Affidavits were filed on 
both sides, & the deponents were cross-examined. 
The Master of the Bolls rejected the affidavits & 
cross-examination, on the ground that evidence 
by affidavit upon requisitions as to title under the 
Act ought not to be given unless required by the 
judge ; — Held : the evidence ought to have been 
admitted, for that, on a proceeding under Vendor 
& Purchaser Act, 1874 (c. 78), the parties are in 
the same position as they would have been under 
a reference as to title in a suit for specific perform- 
ance. 

I have always considered that the Act was 
intended to enable the ct. to decide in a summary 
way without a specific performance suit, such 
questions as whether a requisition has been 
sufficiently answered according to the practice of 
conveyances, whether a requisition is precluded 
by the conditions, & the like, but not to enable the 
ct. to try in this way disputed questions of fact 
(James, L.J.). 

My opinion is that, upon the true construction 
of this Act of Parliament, whatever could be done 
in chambers upon a reference as to title under a 
decree where the contract was established, can 
be done upon proceedings under this Act (James, 
L.J.). — Re Burroughs, Lynn & Sexton (1877), 
5 Oh. D. 001 ; 46 L. J. Oh. 628 ; 36 L. T. 778 
26 W. B. 620, C. A. 

Annotation : — ^Refd. Re Blyth & Young (1880), 41 L. T. 746. 


1807. Matters relating to requisitions.] — Re 

Burroughs, Lynn & Sexton, No. 1806, ante, 

1808. .] — I have always thought that sum- 

monses under Vendor & Purchaser Act, 1874 
(c. 78), should be limited to raising points which 
have been suggested by requisitions (Kbkewioh, 
J .). — Re Calcott & Elvin’s Contract (1898), 
67 L. J. Ch. 327 ; 78 L. T. 417 ; 46 W. B. 467 ; 

42 Sol. Jo. 395 ; 5 Mans. 116; revsd, on other 
grounds, [1898] 2 Ch. 460, C. A. 

1809. Claim for compensation — Non-delivery of 
possession .] — Re Laitwood’s Contract (1892), 36 
Sol. Jo. 265. 

1810. Delay in completion.] — Delay in 

completing a sale occasioned by the vendors haying 
omitted to take steps to procure certain admissions 
to copyholds held to arise from the wilful default 
of the vendors. Damages to the purchaser by 
reason of such delay ; — Held : not recoverable 
as compensation under Vendor & Purchaser Act, 
1874 (c. 78 ). — Re Wilsons & Stevens’ Contract, 
[1894] 3 Oh. 546 ; 63 L. J. Ch. 863 ; 71 L. T. 388 ; 

43 W. B. 23 ; 38 Sol. Jo. 682 ; 8 R. 640. 

Annotation : — ^Reld. Bennett v. Stone, [1902] 1 Ch. 226. 

1811. Misdescription.] — A material mis- 

description in the particulars of a property sold 
by auction may be corrected by the auctioneer’s 
verbal statement at the sale, & if this is done the 
purchaser will not be entitled to specific per- 
formance with compensation, even if he did not 
hear the auctioneer’s statement ; in such a 
case the vendor is entitled to annul the sale, not- 
withstanding the existence of a condition that a 
misstatement in the particulars should not annul 
the sale, but form the subject of compensation. 

I cannot enforce specific performance with 
compensation against the vendor ; &>, as the 

purchaser does not wish to complete without 
compensation, I will rescind the contract, order 
the return of the deposit with interest, & give the 
purchaser the costs of investigating the title down 
to the time he was furnished with the written 
statement of the auctioneer. Subject to this, I 
dismiss the summons without costs (Joyce, J.). — 
Re Hare & O’More’s Contract, [1901] 1 Ch. 93 ; 
70 L. J. Ch. 45 ; 83 L. T. 672 ; 49 W. B. 202 ; 17 
T. L. R. 46 ; 45 Sol. Jo. 79. 

1812. Questions arising out of contract .] — Re 
Lavery & Kirk (1888), 33 Sol. Jo. 127. 

1813. .] — Re Stephenson & Cox (1892), 

36 Sol. Jo. 287, C. A. 

1814. .] — Re Wallis & Barnard’s Con- 

tract, No. 1 835, post, 

1815. .] — Although upon a summons under 

Vendor & Purchaser Act, 1874 (c. 78), s. 9, evidence 
is adduced tending to throw a doubt upon the 
existence or validity of the contract itself, that 
does not preclude the ct. from deciding on the 
summons a specific question arising out of or 
connected with the contract as it stands, such as 
a (Question with regard to the vendor’s right to 
limit, in the conveyance, the operation of the 
general words in Conveyancing Act, 1881 (c. 41), 
8. 6 (2). It is the duty of the ct. to deal with such 
a question on the summons, irrespective of the 


PART VII. SECT. 1. 

16041. Position of parties — Analogous 
to position in suit for specific perform- 
ance.]— In an application under 
Vendors & Purchasers Act, c. 109, It is 
only necessary that the same parties 
should he represented who would be 
parties In a suit for specific perform* 
anoe with a reference as to title. On 
such an application the ct. will construe 
the will or other instrument on whioh 
Uie vendor makes his title.— Re Eaton 
SJSTATE (1878), 7 P. H. 396.— CAN. 


i. Jurisdiction — Judges of district 
wwrte.j— Notwithstanding anything in 
R. S. O., 1897, o. lOO.^T?, & R. ^O., 
1897, 0 . 61, 8. 185, judges of district 
cts. who are local judges of the high 
ot„ have no Juriedlotlon to deal with 
applications under Vendors & Pur- 
chasers Act, or under Land Titles Act. 
—Re Michbll & Pionbkr Stkam 
Navigation Oo. (1900), 31 O. K. 542.— 
CAN. 

a. — Local judges.] — A iooal 
judge has no jurisdietion to eptertain 


an application under Vendor & Pur- 
chaser's Act . — Re Levy & Jacobs, 
[19271 4 D. L. R. 937 ; 61 O. L. R. 
296.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

1807 i. Matters relaiing to requisitions.] 
— Kbnna u. Ritchie, [1907] V. L. R. 
386. — A US. 

1807 li. .)— Re KissooK & Cur- 
rie’s Contract, [1916] 1 J, R, 876,-- 
IR, 
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queetion whether the contract is one that can be 
enforced or not . — Re Hughes & Ashusy's Con- 
tract, [1900] 2 Ch. 695 ; 69 L. J. Ch. 741 ; 83 
L. T. 390 ; 49 W. R. 67 ; 44 Sol. Jo. 624, C. A. 

Existence of validity of contract.] — See 

Sub-sect. 2, post. 

1816. Contracts for exchange of land.]— 'Re 

British Land Co. & Ai.len’s Contract (1900), 
44 Sol. Jo. 693. 

ScBt now, Law of Property Act, 1925 (c. 20), 
s. 49 (3). 

1817. Not questions of fact.] — Re Burroughs, 
Lynn & Sexton, No. 1806, ante, 

1818. .] — The summary jurisdiction created 

by Vendor &> Purchaser Act, 1874 (c. 78), s. 9, is 
not intended to apply to cases where there are 
questions of controverted fact, but is intended for 
the settlement of short points of law or con- 
struction . — Re Popple &; Barratt’s Contract 
(1877), 25 W. R. 248, O. A. 

1819. .] — On a summons under Vendor & 

Purchaser Act, 1874 (c. 78), the ct. has power to 
direct a covenant to be inserted in a conveyance, & 
to settle the terms of the covenant. 

Semble, the ct. has no power in such a summons 
to determine a preliminary question of fact. — 
Be Gray & Metropolitan Ry. Co. (1881), 44 
L. T. 567. 

1820. Short points of law.] — Re Popple & 
Barratt’s Contract, No. 1818, ante, 

1821. Questions of construction.] — Re Popple 
& Barratt’s Contract, No. 1818, ante. 

Ig22. .] — Where, on a summons under 

Vendor <fe Purchaser Act, 1874 (c. 78), objection is 
taken that the contract, if valid, is not one of which 
specific performance can bo obtained, the ct. 
will express an opinion upon the constniction of the 
contract, &: will decide any question raised at the 
hearing of the summons which, if left undecided, 
could be raised again in an action for damages. — 
Re Lander & Bagley’s Contract, [1892] 3 Ch. 
41 ; 61 L. J. Ch. 707 ; 67 L. T. 521. 

Annotation : — Apld. Re Hughes & Ashley’s Contraet, 11900] 

2 Ch. 695. 

1823. Unless Involving existence of title.] — 

The old rule that some titles are too doubtful to 
be forced upon a purchaser still exists, & in some 
degree ought to be more adopted than it was 
formerly, because of the cheap & rapid mode in 
which questions of construction can now be deter- 
mined on originating summons so as to bind all 
persons interested. 

The purchaser took an objection to title founded 
on the doubtful construction of a will. The 
vendors thereupon took out a vendor & purchaser 
summons, on the hearing of which the judge, 
thinking the title too doubtful to be forced on the 
purchaser, gave the vendors the option of taking 
out an originating summons for the determination 
of the question of construction or of having the 
vendor & purchaser summons dismissed. The 
vendors refused the offer to take out an originating 
summons, & appealed from the order dismissing 
the vendor & purchaser summons. The Ct. of 


Appeal, taking the same view as the judge below, 
made the same offer to the vendors, which this time 
they accepted, & on a properly constituted 
originating summons obtained a decision in favour 
of their title. The appeal now coming on on the 
question of costs ; — Held : in seeking to get the 
question of construction decided on a vendor tSc 
purchaser summons the vendors had adopted a 
wrong procedure, & ought to pay the i)urchaser’s 
costs of the vendor i^urchaser summons in the 
Ct. of Appeal as well as in the ct. below . — Re 
Nichols’ & Von Joel’s Contract, [1910] 1 Oh. 
43 ; 79 L. J. Ch. 32 ; 101 L. T. 839, C. A. 

Of wills.] — See Wills. 

1824. Form of conveyance.] — Re Gray k , 
Metropolitan Ry. Co., No. 1819, ante. 

1825. .] — Re Wallis & Barnard’s Con- 

tract, No. 1835, pofit. 

1826. .] — Re Hughes & Ashley’s Con- 

tract, No. 1815, ante. 

1827. Validity of notice of rescission.] — Re 

Jackson & Woodburn’s Contract, No. 1831, 
post, 

1828. To whom purchase-money payable.] — 

A married woman contracted to sell a leasehold 
vested in trustees for her under a will. The pur- 
chaser objected to the title on the ground that she 
was by the will restrained from anticipation. SIk' 
took out a summons under Vendor & Purcliaser 
Act, 1874 (c. 78), to have the point decided : — 
Held : as the question whether the x)urcIiase-raoney 
was to be paid to her or the trustees did not con- 
cern the purchaser, the ct. had no jurisdiction to 
decide it on a vendor & purchaser summons. — 
Be Tippett’s & Newbould’s (Contract (1888), 
37 Ch. D. 444 ; 58 L. T. 754 ; 30 W. R. 597, C. A. 
Annotaiwns : — Refd. Re Holnicfl, Hallows ■»?. Holmes (1892), 

67 L. T. 335 ; Rc Millward, Steedrnan v, Hobday (1902), 

87 L. T. 47 G. Mentd. Re Foaron, Hotchkin v. Mayor 

(1896), 45 W. R. 232. 

1829. Any question giving rise to action for 
damages.] — Re Lander k Bauley’s Contract, 
No. 1822, ante. 

1830. Vendor’s costs,] — Semhle : a question as 
to the amount of the vendor’s costs on a sale Ls 
not properly raised upon an ordinary summons 
under Vendor & Purchaser Act, 1874 (c, 78), 
the solr. not being a party to k therefore not 
bound by the proceedings . — Re Webster k Jones’ 
Contract, [1902] 2 Ch. 551 ; 71 Ti. J. Ch. 740; 
87 L. T. 213 ; 46 Sol. Jo. 688, C. A. 


Sub-sect. 2. —Question affecting Existence 
or Validity op Contract. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 49 (1). 

1831. General rule— Court has no jurisdiction.] — 

(1) An application under Vendor k Pui-chaser 
Act, 18 74 (c. 78), s. 9, should not be treated on the 
same footing as an action for specific performance 
or rescission of the contract & the ct. cannot on 
such an application enter into a question of the 


1823 1. Queatione of constniction - 
UnUss involving existence of title. ]- 
C^RON V. Hull (1913), 23 O. W. I 
• ^4 O. W. N. 681 ; 9 D. L. R. 841 

.. Where a vendor 

ticie to land depends upon a questlo 
pi construction involving real dlfflcultj 
that question ought to be decided o 
an originating summons, & not on 
vendor & purchaser summons. . 
^ndor of lands made title under th 
^duary clause in a codicil v hio: 
ratified & confirmed a will. The pui 


ohasor objected to the title, alloglng 
that the property paesed under the 
residuary clause m the will : — field : 
the question ought to bo decided upon 
an originating summons so as to bind 
everybody, — Re Hogan & Marnell’s 
Contract, [1919] 1 I. R, 422. — IR. 

b. Leave to file mpplcmcntary 
objections to title — Jurisdiction of 
master,] — Clarke v. Langley (1884), 
10 P. R. 208.--CAN. 

0 , Fraud.] — Questions of fraud 
oaimot be entertained on a vendor & 
purchaser summons. — Re Dklany & 


Dkeoan’s Contract, [1905] 1 I. R. 
602.— IR. 

d. Declaration of title.]— Re Murphy 
& Griffin’s Contract, [1919] 1 I. R. 
187.— IR. 

PART VII. SECT. 2, SUB-SECT. 2. 
1831 J. Oeneral rule — Court has no 
iwrisdidion.]— Henderson v. Spencer 
(1879), 8 P. R. 402.— CAN. 

1831 ii. .] — On a petition 

imder Vendors & Purchasers Act, the 
question of tho existence or tho 
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Sect* 2. — Questions determinable on summons: Sub- 
sect, 2. Sect, 8: Sub-sect. 1.] 

right of either party to extraordinary or special 
damages. 

(2) The ct. has jurisdiction to make such orders 
as arc consequential upon tlie i*elicf expressly 
authorised by the sect, to be given. Therefore, 
when the ct. has upon such a summons, made a 
declaration that the vendors had failed to show 
a good title, it has jurisdiction to go on & order 
the return of the deposit with interest from the 
date of payment, Ac payment to petitioner of the 
costs of investigating the title. 

(3) Upon a summons taken out under this 
Act [Vendor & Purchaser Act, 1874. (c. 78)] you 
cannot question the validity of the contract— c.f/. 
you cannot raise any question whether it is fraudu- 
lent or not (Ltndley, L.J.). — Re Uargreaves & 
Thompson’s Contract (1886), 32 Ch. U. 4.54 ; 
50 L. J. Ch. 199 ; 55 L. T. 239 ; 34 W. li. 708 ; 
2 T. L. 11. 081, C. A. 

A7inotaH(ms : — As to (1) Apld. Re WilRons Sc Stevens’ Con- 
tract, ri 894 ] 3 Ch. fi 1 G. As to (2) FoUd. Kmgr v. Choniber- 
layn, [1887] W. N. 1 58. Consd. Rr Davis & Cavey (1888), 
40 Cli. D. 601. Folld. Re Hlprpins & Percival 0888), 
59 L. T. 213 ; Re EbHworth & Tidy’s Contract (1889), 42 
Ch. D. 23 ; Re Bryant Sc BarnitiRliam’s Contract (1890), 
44 Ch. I). 218 ; Re Marshall Sl Salt’s Contract, [1900] 

2 Ch. 202 ; Re Haedielvc & Lipskl’h Contract, [1901] 2 Ch. 
666 : Re Furneaux A Aiid’s Contract, [1906] W. N. 215. 
Refd. Re Arbib & Class’^ Contract, [1891] 1 Ch. 601 : 
Re Boulton Sc CulliiiRford’s Contract (No. 2) (1893), 37 
Sol. Jo. 248 ; Re Wibons & Stevens’ Contract, [1894] 

3 Ch. 546. As to (3) Consd. Re Jackson Sc Woodburn’s 
Contract (1887), 37 Ch. I). 44. Oencrally, Refd. Re Lord 
& Fullerton’s Contract, [1896] 1 Ch. 228. 

1832. .] — At a sal(* by audion pro- 

perty described in the particulars as “ leaseliold 
business premises ” was put up for sale under 
conditions providing that tlie title should com- 
mence with (lie conveyance to the vendors, & 
that no objection should be made in respect of 
anything contained in the lease. Nothing was 
said in the particulars or conditions as to the 
contents of the lease ; no opportunity was given 
to intending purchasers to inspect the lease, & the 
property was bought by a purchaser who had not 
in fact inspected it. After the sale the purchaser 
discovered that the h‘ase contained covenants 
restricting him from carrying on upon the premises 
any trade or business or doing any act to the 
nuisance, annoyance, or damag(‘ of the lessors or 
the adjoining tenants, or using the premises as a 
public-house. Ut' then took out a summons 
under Vendor & Purchaser Act, 1874 (c. 78), for a 
declaration that the vendors had not shown a good 
title under the contract, A for a return of the 
deposit which he had x^^iid on the ] 3 m*chase : — 
Held : (1) as the property was put up for sale as 
business premises the purchaser was entitled to 
have an assignment of property on which he could 
carry on any business, subject only to the restric- 
tions imposed by the general law, or in force as 
to any particular trade ; (2) as the covenant 

imposed serious restrictions upon the use of the 
premises as business premises, the purchaser was 
entitled to a declaration that the title was not 
such as he could be compelled to accept ; (3) with- 
out prejudice to his right to bring an action for 
return of the deposit, he was not entitled to any 
further relief upon the summons. 

(4) Semble : the ct. has no jurisdiction, upon a 
summons under Vendor & Purchaser Act, 1874 
(c. 78), to make an order for a return of deposit 


on the ground of misrepresentation, whore such 
misrepresentation would support an action for 
rescission. 

(5) Although a contract may be such that a ct. 
of equity would refuse to decree specific i)er- 
formance of it ; yet it may be binding at law, A 
the purchaser may be unable to recover his deposit 
(STIRLING, J.). 

(0) The purchaser . . . can only recover the 
deposit by raising a question which affects th(» 
validity of the contract, A therefore is not entitled 
to any further relief upon this summons (Stir- 
ling, J.). 

(7) Although the purchaser has not been entirely 
successful he has succeeded to a substantial 
extent, A I think that the costs ought to be paid 
by the vendors (Stirling, J.). — Re Davis A Cavey 
( 1888), 40 Ch. I). 001 ; 58 L. J. Ch. 143 ; 00 L. T. 
100 ; 53 J. P. 407 ; 37 W. K. 217, C. A. 

Annotations : — As to (2) Refd. Doiiplicrtr v. Oates (1900), 

45 Sol. Jo. 119. As to (6) Ezpld. /te Boulton Sc C'lilling- 

ford’8 Contract (1893), 37 Sol. Jo. 2J8. 

1833. .] — We cannot go into any 

question of fraud which might avoid the contract. 
This is a proceeding under the Vendor A Purchaser 
Act, 1874 (c. 78), wliich hinds the jiarties to admit 
the contract (Lord IIalsbury, C.). — Re Sand- 
bach A Edmondson’s (Yintract, as reported in 
[1891] 1 Ch. 99 ; 39 W. It. 193, C. A. 

Annotations : — Refd. Re Scott & Alvarez’s Contract, Scott 

V. A[\arez, [1895J 1 Cli. 596 , Blaibcrg v. Kceves, [1906] 

2 (’h. 175. 

1834. What amounts to- — Right to rescind — 
Exercise of power of rescission.] — One of the ques- 
tions for decision upon a summons taken out 
under Vendor A Purchaser Act, 1874 (c. 78), s. 9, 
was as to whether the vendor had properly exer- 
cised the power of r(‘Scission of the contract given 
to him under the ordinary conditions for rescission, 
in case of the purchaser insisting upon an objection 
which tli<‘ vendor is unable or unwilling to remove. 
It was objected that such question affected the 
validity of the contract itself, A could not be 
decided upon a summons under sect. 9 : — Held : 
a« the question was one which arose out of the 
contract its(‘lf, it could properly be raised under 
sect. 9. 

The ct. has jurisdiction, upon a summons under 
Vendor A Purchaser Act, 1874 (c. 78), s. 9, to 
determine the validity of a notice given by a 
vendor to rescind his contract to sell. 

The matter, however, was not discussed at all 
in chambers, but the summons was adjourned at 
once into ct. (North, J.). — Re Jackson A Wood- 
burn’s Contract (1887), 37 Ch. D. 44 ; 57 L. J. 
Ch. 243 ; 57 L. T. 753 ; 30 W. R. 390. 

Annotations : — ^Refd. Re Hipgins & Percival (1888), 59 L. T. 

213 ; Re AtkiriBoii & noraelTs Contract, [1912] 2 Ch. 1. 

1835. .] — (1) A general declaration as 

to title ought rarely to bo made on a vendor A 
purcliaser summons, that procedure being only 
intended for the decision of isolated points arising 
out of or connected with the contract. 

(2) An isolated point on the form of the convey- 
ance may be dealt with on a vendor A purchaser 
summons, although resp. may have a right to 
obtain rescission of the contract on the ground of 
mistake. Such a right to obtain rescission does 
not give rise to “ a question affecting the existence 
or validity of the contract ” within Vendor A 
Purchaser Act, 1874 (c. 78), s. 9. 


validity of the cootract for sale cannot 
be tried, but only those matters which 
would be entertained upon a refOTence 
as to title under a decree for Rpeclflo 
performance . — Re MacN-vbb (1882), 


1 O. R. 94.— CAN. 

1831 ili. .]~The Act 11. S. O., 

1877, c. 109, is intended to provide for 
a simple case where there Is no dispute 
as to the validity of the contract & the 


ct. ought not to enter upon the question 
of the validity of the title, imtU It is 
decided that the contract Is binding. — 
Re Robertson A Daqaneau (1882), 
9 P. R, 288.— CAN. 
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(3) A purchaser oniiiled to a conveyance sub- 
lect only to the restrictive covenants mentioned 
in the contract, although he has notice of others. — 
He Wallis & Barnakd’s Contract, [1899] 2 Ch. 
515 ; 68 L. J. Ch. 753 ; 81 L. T. 382 ; 48 W. II. 57. 
Annoiation : — As to (2) Reid. Be Huprhofi & Ashley’s Contract, 
11900] 2 Ch. 695. 


Sect. 3.— RELIEF GIVEN. 

Sub-sect. 1. — In General. 

SeCt noWf Law of Property Act, 1925 (c. 20), s. 49. 

1836. Declaration of failure to show good title.] — 
On making an order, upon a summons by a pur- 
chaser under Vendor & Purchaser Act, 1874 (c. 78), 
declaring that the vendor has not shown a good 
title to the property, the ct. has jurisdiction to 
order the vendor to pay the purchaser’s costs of 
investigating the title, & to charge them upon 
the vendor’s interest in the property . — Re Yeild- 
ING & Westbrook (1886), 31 Cli. D. 344 ; 55 L. J. 
Ch. 496 ; 54 L. T. .531 ; 34 W. K. 397. 

Annotations Refd. Re Harjarreavos & Thompson’s Contract 
(1886), 82 Ch. D. 4 54 ; lie Jackson ic Woodburn's Contract 
(1887), 37 Ch. D. 44 ; He Hlg/?inB & Perclval (1888), 59 
L. T. 21.3 ; He Bryant & Cullinprford to Ba^nln^?ham (1889), 
62 L. T. 53 ; Re Furneaux & Alrd’s Contract, [1906] W. N. 
215. 

1837. .] — Re Davis & Cavey, No. 1 832, anie, 

1838. .J — Re Ebsworth & Tidy’s Contract 

(1889), as reported in 42 Ch. D. 53 ; 37 W. K. 
657, C. A. 

Annotations : — FoUd. Re Bryant & Cullingford to Barningr- 
ham (1889), 62 L. T. 53. Mentd. Re Stamford, Spalding 
i<c Boston Banking Co. & Knight's Contract, [1900] 1 Ch. 
287. 

1839. .] — Re Bryant & Barningham’s 

Contract, No. 2048, post, 

1840. .] — (1) The vendor was the lessee of 

a public-house. The lease under which the 
property was held contained a covenant against 
assigning without the consent of the lessor, with 
the usual qualification as to refusal in the case of a 
respectable & responsible tenant. TIkj vendor 
agreed to sell the property to the purchasers, who 
were brewers, under an open contract. The lessor 
refused to give his consent to the assignment, 
stating that the main ground of his objection was 
that he desired the house to remain a free house : — 
Held : upon summons taken out by the purchasers 
asking for a declaration that a good title had not 
been shown, the title was not one which could be 
forced upon an imwilling purchaser. 

(2) I therefore think there should bo the same 
order in this case as in Re Hargreaves <Sc Thomp- 
son's Contract, No. 1831, ante, wliore the vendor 
was ordered to return the deposit with interest 
at 4 per cent, from the day when it was paid, & 
to pay the purchaser’s costs of investigating the 
title (Byrne, J^.). — Re Marshall & Salt's Con- 
tract, [1900] 2 Ch. 202 ; 69 I.. J. Ch. 542 ; 83 
T. 147 ; 48 W. K. 508 ; 44 Sol. Jo. 429. 

.] — (1) It is settled that a vendor of 

leasehold property must disclose the existence of 
onerous & unusual covenants, or at least afford the 
purchaser an opportunity of inspecting the leases. 

An agreement for the sale of certain leasehold 
houses contained the following stipulation : “ The 
^ndor’s title is accepted by the purchasers.” 
I he leases under which the property was held 


contained onerous & unusual covenants the 
existence of which had not been disclosed by the 
vendor before the contract was entored into, & 
of which the purchasers had no notice : — Held : 
the condition as to the acceptance of th(‘ title did 
not affect the vendor’s general duty of disclosure, 
& the purchasers were entitled to rescind the 
contract & to have the deposit returned witli 
interest. 

(2) It appears to me that the purchasers in this 
case are entitled to succeed, &, although not with- 
out some hesitation, I think I may also, as in the 
case of Re Hargreaves Thompson's Contract, 
No. 1831, ante, order the return of the deposit with 
interest & the costs of investigation of title (Byrne, 
J.). — Re Haedicke & Lipski’s Contract, [1901] 
2 Ch. 666 ; 70 L. J. Ch. 811 ; 85 L. T. 402 ; 50 
W. R. 20 ; 17 T. L. R. 772 ; 45 Sol. Jo. 738. 
Annotaiions : — As to (1) Refd. Hone v. Qakstatter (1909), 

53 Sol. Jo. 286. As to (2) FoUd. MoI>tioux v. Hawtrey, 

[1903] 2 K. B. 487. 

1842. Order for rescission of contract.] — An 

agreement was entered into in Nov. 1887, between 
A. & B. for the sale to B. of the remaining nine 
years of the lease of a residential house in Regent 
street &; B. paid a deposit. A. was second under- 
lessec of the premises. B. sent in certain requisi- 
tion.s, one of which stated that the last receipt for 
the payment of the rent by A. must be produced. 
In compliance with this requisition A. produced a 
receipt signed by the original lessee from the 
Crown, to whom A. had paid the rent under threat 
of distress. The purchaser objected that that 
was not a compliance with the requisition in 
accordance with Conveyancing Act, 1881 (c. 41), 
s. 3 (5). On Mar. 4, 1888, the purchaser gave notice 
to the vendor that unless the requisition was duly 
complied with within one month, the contract 
was at an end. On Apr. 10, 1888, the vendor took 
out a summons asking the opinion of the ct. as to 
whether he had sufficiently complied with the 
requisition. The purchaser asked for a return of 
the deposit : — Held : (1) the receipt of the ^ound 
landlord was not sufficient; (2) although it was 
the vendor’s summons, the purchaser was entitled 
to have the contract rescinded, A to a return of 
the deposit, together with 4 per cent, interest 
from the time of payment, with the costs of the 
summons, including the costs of investigating the 
title, the costs to be a charge on the vendor’s 
interest in the property.— H iggins & Percival 
( 1888), 57 L. J. Ch. 807 ; 59 L. T. 213. 

Annotation: — As to (2) FoUd. Re Walker & Oaksliolt’s 

(’ontract, [1901] 2 Ch. 388. 


Ig 43 , .] — Tnistecs for sale put up for sale 

by auction in lots leasehold property compr^ed in 
a single lease, of whicli they were the assignees, 
subject to a condition that in the event of the lots 
being sold to different purchasers, which happened, 
the sale of each lot should be by way of underlease 
for the whole term, less one day, at an apportioned 
rent. The ct. has jurisdiction upon a vendor’s 
summons under Vendor & Purchaser Act, 1874 
(c. 78), to make an order for rescission of the 
contract & return of the deposit. — Re Walker 
& Oakshott’s Contract, [1901] 2 Ch. 383 ; 70 
L. J. Ch. 666 ; 84 L. T. 809 ; 50 W. R. 41 ; on 

appeal, [1902] W, N. 147. o, i + 

AwwUavm Reid. Re Judd & Poland & Skelcher's Contract, 
[1906] 1 Ch. 684. 


PART VII. SECT. 3, SUB-SECT. 1. 

^ for rescission of con- 
* Hiokkt's Con- 
tract, [1919] V. L. R. 717.— AUS. 


e. Repayment of excess sum in- 


voluntarily paid by purchaser .] — iho 
ct. in its equitable jurisdiction has, on 
a vendor & purchaser summons under 
Equity Act, 1901, Jurisdiction to order 
repayment of a sum of money in- 
vcduufcarily paid by a purchaser in 
excess of the money duo for purchase- 


money & interest thereon. — F ubphy v. 
Nixon (1926), 37 C. L. R. 161 ; 26 
8. K. N. 8. W. 380.— AUS. 

f. Removing clouds from title.] — 
Re Bobikr & Ontario Investment 
Absocn. (1888), 16 O. R. 259.— CAN. 
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Sect, 3 . — Relief given: Suh-sect^, 1 <L' 2. Sect. 4: 
Sub-sects. 1, 2, 3, 4 5.] 

1844. No Jurisdiction to give damages.] — Re 

Hargreaves & Tiiom:p80n\s Contract, No. 1831, 
ante. 

1845. .] — Re Wilsons & Stevens* Con- 

tract, No. 1810, ante. 

Consequential reUef.]— Nee Part VII., Sect. 3, 
sub-sect. 2, post. 


Sub-sect. 2. — Consequential Rkijep. 

See, now. Law of Property Act, 1925 (c. 20), s. 49. 

1846. General rule.] — Re Hargreaves & 
Thompson’s Contract, No. 1831, ante. 

1847. Return of deposit— With interest.]— The 
ct. has jurisdiction, upon a summons under 
Vendor & Purchaser Act, 18T4 (c. 78), s. 9, io 
order the return of a purchaser’s deposit with 
interest . — Re Smith &> Stott (1883), 29 Ch. 1). 
1009, n. ; 48 L. T. 512 ; 31 W. U. 411. 

Avnotntion : — Mentd. lie Chapman & Hobbs (1885), 29 Ch. 

D. 1007. 

1848. Bryant & Barning- 

ham’s Contract, No. 2048, post. 

1849. .] — Re IIaedicke & Lipski’s 

Contract, No. 1811, ante. 

I860. From date of payment.] — Re 

Hargreave^! &; Thompson’s Contrac t, No. 1831, 
ante. 

1851. .]~-7?e Higgins & Per- 

nvAL, No. 1842, ante. 

1852. .] — Re Ebsworth & 

Tidy’s Contract (1889), as reported in 42 Ch. D. 
at p. 53 ; 37 W. B. 657, C. A. 

Annoiatinn<i : — Folld. R( Bryant Sz Cnlllnffford to Barninpr- 
ham (1889), G2 L. T. 63. Mentd. lie Stamford, Spaldtns: 
& Boston Bankhur Co. & Knight’s Contract, [1900] 1 Ch. 
287. 

1853. .] — Re Marshaix & 

Salt’s Contract, No. 1810, ante. 

1854. .] — Re Walker & Oakshott’s Con- 

tract, No. 1 S43, ante. 

1855. Except where misrepresentation 

sufficient to support action for rescission.] — Re 

Davis & Cavey, No. 1832, ante. 

1856. Return of interest paid under mistake of 
law.] — Semhle : there is jurisdiction under Vendor 
& Purchaser Act, 1874 (c. 78) to compel a return 
of interest i)aid hy a purchaser to a vendor under 
a mistake of law . — Re Young <& Harston’s Con- 
tract (1885), 31 Ch. D. 108; 53 L. T. 837 ; 60 
J. P. 215 ; 34 W. R. 84, C. A. 

Refd. Jie Ullev to Stroatfleld (1886), 56 L. T. 
48 ; Re Hetliug & Merton’s Contract, [1893] 3 Ch. 269 ; 
Re London Corpn. Sc Tubbs’ Contract, [1894] 2 Ch. 624 ; Re 
Wilsons & Stevens’ Contract, [1 894] 3 Ch. 646 ; Re Woods 
& Lewis’ Contract, [1898] 2 Ch. 211 ; Bennett v. Stone, 
[1903] 1 Ch. 609 ; Re Bay ley- Worthington & Cohen's 
Contract, [1909] 1 Ch. 64 8. Mentd. Aisiatic Petroleum 
Co. V. Lennard’s Carrying Go., [1914] 1 K. B. 419 ; Ingram 
& Hoyle V. Services Marltimes Du Treport, [1914] 1 K. B. 
641 : Metropolitan Water Board v. h. & N. E. Hy. (1924), 
131 L. T. 123 ; Re aty Equitable Fire Insce., [1925] Ch. 
407. 

Costs of investigating title.] — See Part V., 8ect. 5, 
sub-sect. 10, ante. 


Sect. 4.— THE ORDER. 

Sub-sect. 1. — In General. 

See Law of Property Act, 1925 (c. 20), s. 49. 

1857. Order directing reference to chambers — 
Form of conveyance.] — There had better be a 
reference to Chambers in case the parties differ 
as to the form of the conveyance (Bacon, V.-C.). 
— Re Monckton k Gilzean (1884), 27 Ch. D. 


665 ; 64 L. J. Ch. 257 ; 51 L. T. 320 ; 32 W. B. 
973. 

Annotation: — Refd. RJley v. Streatfleld (1886), 34 Ch. D. 

386. 

1858. Amount of compensation.] — Pur- 

chasers, who were in occupation of certain pre- 
mises, contracted to buy for £1,100, relying on 
a valuation shown to them by vendor, which 
described the premises as containing about 1,244 
square yards & valued them at £1,200. The 
particulars stated that the premises contained 
about 1,200 square yards, & provided that in 
case of error or mistake in the description com- 
pensation should be given or allowed. The pur- 
chasers discovered that the premises contamed 
only 935 square yards, the surveyor having made 
a miscalculation. Neither vendors nor purchasers 
previously knew the actual area. Tlie purchasers 
claimed compensation under the condition which 
the vendors refused offering to cancel the contract. 
On a summons by the purchasers under Vendor & 
Purchaser Act, 1874 (c. 78) : — Held : purchasers 
were entitled to a reference as to what deduction 
should bo made from the contract price. — 
Asptnalls to Powell & Scholefield (1889), 
60 L. T. 595 ; 5 T. L. R. 446. 

1859. Order where good title not made — Direc- 
tion for repayment of deposit — With interest from 
date of payment .] — Re Higgins & Percival, No. 
1842, ante. 

1860. — .] — Re Ebsworth k 

Tidy’s Contract (1889), as reported in 42 Oh. D. 
at p. 53. 

Annotations : — Folld. Jie Bryant Sc Ciillingford to Bamlng- 

ham (1889), 62 L. T. 53. Mentd. Re Stamford, Spalding 

Sc Boston Banking Co & Knight’s Contract, [1900] 1 Cli. 

287. 

What relief may be given.] — Sec Sect. 3, ajiie. 


Sub-sect. 2. — Effect op Order. 

1861. Upon whom binding — Parties not before 
court.] — I regret very much that I have not the 
Crown before me in any w.ay so as to be bound 
by my decision in the case (.Tessel, M.B.). — Re 
Cooper k Allen’s Contrac’t (1870), as reported 
in 4 Ch. D. 802 ; 35 L. T. 891. 

Annotations : — Mentd. Wolverton v. A.-Q., [1898] A. C. .'iS.') : 

Northumberland v. A.-O., [1005] A. C. 400 ; A.-G. r. 

Assheton-Smith, [1924] 2 K. B. 26. 

1862. Vendor in questions between 

sub-vendor & sub-purchaser.] — summons under 
Vendor k Purchaser Act, 1874 (c. 78) asking for 
relief, to which it is plain from the contract that 
appet. cannot be entitled, will be stayed as 
frivolous & vexatious. 

A. agreed with B. to sell him a public-house, 
k that in case A. should take, or be interested 
or concerned in a public-house, within one-third 
of a mile of the premises sold during the occupation 
of B. or his widow A. should pay to B. £500, k 
I a covenant to this effect should be inserted in the 
conveyance. A.’s title to the property consisted 
of an aOTeement to purchase it from C. which 
contained a similar provision limited to the occu- 
pancy of A. & his widow, k not mentioning any 
covenant in the conveyance. B. accepted the 
title k tendered a conveyance containing a cove- 
nant by C. in the terms of A.’s agreement with 
B. C. refused to enter into this covenant, & B. 
took out a vendor k purchaser summons for a 
declaration that he was entitled to a covenant 
by 0. A. moved to stay proceedings under the 
summons as frivolous & vexatious : — Held : as 
it was clearly impossible to make a declaration 
on the summons which would be binding on B. 
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So the relief, if any, to which appct. was entitled, 
was specific performance with abatement, to 
which the declaration asked would not help him, 
the summons ought to be struck out as frivolous 
So vexatious . — Re Bartlett & Berry’s Con- 
tract (1897), 78 L. T. 751. 

1863. Parties to summons.] — (1) It is in- 

cumbent on the ct. to decide questions of law 
between a vendor So a purchaser, yet it must be 
borne in mind that any such decision does not 
technically bind any one else but the parties 
actually before the ct., So does not prevent any 
person not bound hj the decision from at any 
time bringing fresh litigation upon the purchaser 
with reference to the same title (Jessel, M.R.). 

(2) Upon the question of costs, I do not con- 
sider that, because a particular title may be one 
which a conveyancer would not recommend a 
purchaser to accept without a decision of the ci;., 
the purchaser ought not to pay costs if the ct. is 
of opinion that a good title can be made : on the 
contrary, the general rule is to order the purchaser 
to pay the costs, so as to assure liis title So show 
that the ct. entertains no doubt upon it (Jesseil, 
M.R.). — Osborne to Rowt.ett (1880), l.S Ch. B. 
774 ; 49 L. J. Ch. 310 ; 42 L. T. 050 ; 28 W. R. 
365. 

Annotations: — OeneraJlv. Mentd. Rr Morton & Hallott 
L Plxton So Toner’s Contract 
(1897), 46 W. It. 187 ; Re Rumney & Smith, [1897] 2 Ch. 
.151 ; Re Kavonsworth, Ravonsworth v. Tlndalo, [1905] 

2 Ch. 1 ; Re Crunden So Mcux’b Contract, [1909] 1 Ch. 690. 

1864. ,] — On a summons under the 

Vendor So Purchaser Act, 1874 (c. 78), the only 
persons between whom the ct. can decide any- 
thing are the vendor So the purchaser. But in 
the present case the lord So the steward of the 
manor came in So agreed to be bound (Cotton, 
L.J.). — Re Nayi^or So Spendla’s Contract (1886), 

34 Ch. D. 217 ; 56 L. J. Ch. 453 ; 56 L. T. 132 ; 

35 W. R. 219 ; 3 T. L. R. 242, C. A. 

1865. Persons coming In & agreeing to be 

bound .] — Re Naylor So Spendla’s Contract, No. 
1864, ante. 

1866. Subsequent summons by person not bound 
— Whether same point may be raised.] — O sborne 
to Rowleti% No. 1 863, ante. 


Sub-sect. 3. — Enforcement of Order. 

1867. Application in chambers.] — A purchaser 
who has availed himself of the provisions of Vendor 
So Purchaser Act, 1874 (c. 78), So has thereby 
obtained an order on summons which has dis- 
posed of every objection which he thought fit to 
raise, So under which the vendor has been ordered 
to make compensation, is not entitled to bring an 
action, for specific performance of the contract 
for sale So damages. If a vendor docs not comply 
with the order on the vendor So purchaser sum- 
mons, the purchaser should apply in chambers 
to get it enforced. — Thompson v. Ringer (1880), 
44 L. T. 507 ; 29 W. R. 520. 

1868. Action for specific performance.] — 
Thompson v. Ringer, No. 1867, ante. 


summons under Vendor So Purchaser Act, 1874 
lu' purchaser is not at liberty to reopen 

the question by way of review, unless ho can prove 
that since the order on the summons ho has dis- 
covered material facts, which he could not with 
reasonable diligence have discovered earlier, 
showing that the title is defective ; in which case 
he may bring an action of review, the jurisdiction 
of the old Ot. of Ch. as to allowing proceedings 
by way of review being still exorcisablo by the 
Ch. Div. of the High Ct. 

(2) If the vendor has brought an action for 
specific performance, the purchaser may bring his 
action of review by way of counterclaim to the 
vendor’s action. 

(3) Semble : an action of review can now be 
commenced without leave. — Re Scott So Alva- 
rez’s Contract, Scott v. Alvarez, [1805] 1 Ch. 
696 ; 64 L. J. Ch. 376 ; 72 L. T. 455 ; on appeal, 
[1895] 2 Ch. 603, C. A. 

Annotations : — Generally, Reid. Re Calcott So Elvin’s Con- 
tract (1898), 67 L. J. Ch. 327 ; Re Wallis & Barnard's 
Contract, [1899] 2 Ch. 515 ; Re Hughes Sc Ashley's Con- 
tract, [1900] 2 Ch. 696 ; Toon v. Rt anbury -Kariiley (1906), 
22 T. L. R. 5.36 ; Simpson r. Gilley (1922), 92 L. J. Ch. 
194 ; Boyfns v. Lodge, [1925] Ch. 360. Mentd. Re Wells, 
Boyer 1 ’. McLean (1903), 72 L. J. Ch. 513. 

1870. Necessity for proving discovery of new 
material facts.] — Re Scott Alvarez’s Con- 
tract, Scott v. Alvarez, No. 1809, ante, 

1871. Whether leave necessary.] — Re Scott A 
Alvarez’s Contract, Scott v, Alvarez, No. 1869, 
ante, 

1872. Counterclaim to vendor’s action for specific 
performance.] — Re ScoTr So Alvarez’s Contract, 
Scott v, Alvarez, No. 1869, ante. 


Sub-sect. 5. — Appeal. 

Sec R. S. C., Ord. 63, rr. 9, 15. 

1873, Time for apppeal — General rule.] -(1) The 
time within wliich an appeal can be brought from 
an order under Vendor & Purchasc^r Act, 1874 
(c. 78), 8. 9, is twenty-ono days. 

(2) The mere communication by an unsuccessful 
party to his opponent of his intention to appeal 
is not sufiicient notice of appeal ; nor, in th(* 
absence of other special ch’cumstances, is it ground 
for an extension of time for appealing. 

(.3) Resp. who, after the time for appealing has 
expired, knowingly allows hi.s opponent to incur 
expense in preparing for the appeal, without 
warning him of his intention to r>bject to the 
appeal being heard, may be deprived of his costs. 
—Re Blytii & Young (1880), 13 Ch. 1). 416 ; 41 
L. T. 746 ; 28 W. R. 266, C. A. 

Annotaiiona : — As to (1) Folld. Rc Ricketts & Avent’s Con- 
tract, [1890] W. N. 16. Apld. Re Walker & Oaksliott's 
Contract, [1902] W. N. 147. Generallv, Mentd. Carter r. 
Stubbs (1880), 29 W. R. 132 ; He New Callao (1882), 22 
Ch. D. 484. 

1874. ~ — .] — Re Ricketts So Avent’s 


Contract, [1890] W. N. 16, C. A. 

1875. Grounds for extension 


-Communica- 


Sub-sect. 4. — Review op Order. 

. Jurisdiction of Chancery Division.] — 

(1) Where a good title has been declared on a 


tion of intention to appeal.] — Re Blyth So Young, 
No. 1873, ante. 

1876. Order refusing application — Order 

containing opinion as to rights of parties.] — When 
an order refusing an application contains a declara- 
ion or expression of opinion of the judge as to 
he rights of the parties, it is not a mere refusal 
of the application so as to oblige an appeal to be 


PART vn. sEcrr. sub-sect. 3. 


1 Vi” of 

1*77, 0. 109, 

rae ct. adjudicates upon a question of 


title between vendor & purchaser, & 
directs the purchaser to carry out the 
contract, So the purchaser then fails to 
carry out the contract, It Is unnecessary 
to brlner an action for eperifio perform- 


ance of the contract, So the requisite 
relief may be had on notice of motion 
for payment of the purchase money 
or in default a resale . — Re Craig (1883), 
10 P. R. 33.-H5AN, 
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Sect, 4. — The order: Svh-secls, 5 <6; G. Sect, 6. 
Part VIII, Sect, 1 ; Sub-sect, 1, jt.] 

brought within twenty-one days from the date 
of the refusal under II. S. C., Ord. 58, r. 15. — 
Re Clay & Tetley (1880), IG Ch. D. 3 ; 50 L. J. 
Ch. 164 ; 43 L. T. 402 ; 29 W. K. 5, C. A. 

1877. Sufficiency of notice of appeal — Communi- 
cation of intention to appeal.] — Re Blyth Sc 
Young, No. 1873, ante. 

Expiration of time for appeal — Effect of allowing 
opponent to incur expense in preparing for appeal — 
No warning given of intention to object.] — See 

No. 1873, ante. 


Sub-sect. G. — Costs. 

See, now. Law of Property Act, 1 925 (c. 20), s. 49. 

1878. Costs borne by party whose contention 
unsuccessful — Unfounded objection.] — I am told 
the purchaser is a willing purchaser, & I wish ho 
had boon as willing not to rusli into a litigation 
which is idle & unsubstantial, lie must pay 
the costs of the summons whiclj Ids objocdion has 
occasioned (Bacon, V.-C.). — AV Waddell’s Con- 
tact (187G), 2 Ch. I). 172 ; 45 L. J. Ch. C17 ; 
sub 7iom, Ex 2 ?. Waddell, 31 L. T. 237. 

1879. No doubt about construction of will.] 

• — Re Cookes’ Contract (1877), 4 Ch. D. 454. 

1880. Improper requisition.] ~ AV Ford 

& Hill (1879), 10 Ch. D. 305 ; 48 L. .1. Ch. 327 ; 
40 L. T. 41 ; 43 J. P. 334 ; 27 W. 11. 371, C. A. 
Annotations .'--"Retd, Taylor v. London & (>)unty BanLinp: 

Co., London 6c ('ounty Banking' Co. Nixon, 1 l!)()l] 2 Ch. 
231 ; Wilkes r. Spooner, (IID 1 J 2 K. IL 473 ; Ac Clmfer A 
Randall’s Contract, [19101 2 Ch. 8. 

1881. Vendor able to make out good title.] — 

Osborne to Bowlett, No. 1803, ante, 

1882. Vendor unable to make out good 

title .] — Re Yeildino & Westbrook, No. 1830, 
ante! 

1883. .] — Re Ebsworth Ac Tidy’s 

Contract (1889), as repotted in 42 Ch. D. at p. 
53 ; 60 L. T. 841 ; 37 W. 11. 057, C. A. 

Annotations : — Folld. He Bryant & Ciilling'ford to Barninpr- 
ham (1889), 62 L. T. 53. Mentd. He Stamford, Spaldinp: 
& Boston Banking: Co. 6c Kniprht’s Contract, [1900J 1 Ch. 
287. 

1884. .] — As to the costs, the purchaser is, 

upon the whole, in the riglit, & therefore the 
vendor must pay the costs of the summons, & 
of this adjournment into ct. The only remain- 
ing question is as to the purchaser’s costs of 
investigating the title. I doubt the jurisdiction, 
but I shall order those costs also to be paid by the 
vendor (IIai.l, V.-C.). — Re Higgins & Hitch- 
man’s Contract (1882), 21 Ch. D. 95 ; 51 L. J. 
Ch. 772 ; 46 J. P. 805 ; 30 W. K. 700. 

Annotations : — Apprvd. He Ilargrreavos & Thompson’s (’on- 

tract (1886), 32 Ch. D 454. Folld. He YolJdIng: 6c West- 
brook (1886), 31 Ch. D. 344 ; He Bn^ant Sc Cullingrford to 
Barninffham (1889), 62 L. T. 53. Refd. He Ebsworth Sc 
Tldy’8 Contract (1889), 42 Ch. D. 23 ; He Furneaux & 
Alrd’s Contract, [1906] W. N. 215. 

1885. Although not entirely successful.] — 

Re Davis Cavey, No. 1832, ante, 

1886. .] — That dismisses the summons, 

necessarily with costs (Chitty, J .). — Re Starr- 
Bowkbtt Building Society & Sibun’s Con- 
tract (1889), 42 Oh. D. 375 ; 58 L. J. Ch. 459 ; 
GO L. T. 811 ; 5 T. L. R. 440 ; on appeal, 42 
Ch. D. p. 380, 0. A. 

Annotation : — Refd. Quinlon v. Homo, [1906] 1 Ch. 596. 

1887. No order as to costs.] — Where a married 
woman entitled to a legacy charged on real estate 


which had not been reduced into possession by 
her husband, obtained a protection order, in 
consequence of her husband’s desertion, under 
Matrimonial Causes Act, 1857 (c. 85), s. 21 : 
Held: (1) the legacy on being paid to her after 
(he date of the order, was property which then 
came to or devolved upon her within Matrimonial 
Causes Act, 1875 (c. 85), ss. 21, 25, & her receipt 
was a good discharge ; (2) the question being 

raised by summons under Vendor & Purchaser 
Act, 1874 (c. 78), s. 9, in respect to the title to the 
estate charged that the declaration ought to be 
made without costs. — Re Coward & Adam’s 
Purchase (1875), L. R. 20 Eq. 179 ; 44 L. .T. Ch. 
384 ; 32 L. T. 682 ; 39 J. P. 708 ; 23 W. R. 605. 

Annotations : — Generally, Mentd. Nicholson v. Drury Bulld- 
injfs Estate Co. (1877), 7 Ch. D. 48; fmery s Trusts 
(1884), 50 L. T. 197 ; Waite v, Morland (1888), 38 Ch. D. 


Iggg. Question properly brought before 

court.] —Finch v . Jukes, [1877] W. N. 211. 
Annotation: — Mentd. Mortgage Insce. Corpn. v. Pound 
(1895), 64 L. J. Q. B. 394. 

1889 . .] — I think there is no doubt 

about the power under Vendor & I’urchaser Act, 
1874 (c. 78), 8. 9. But there was a fair point for 
discussion in the present case, & I shall make no 
order as to costs (Fry, J.).— Ac Metropolitan 
District Ry. Co. & Cosh (1880), 13 Ch. D. 607 ; 
49 L. J. Ch. 277 ; 42 L. T. 73 ; 44 J. P. 393 ; 28 


W. K. 685, C. A. 

Annotations :~~Consd, He L. & Y. Ry. & Derby’s Contract 
(1908), 100 L. T. 44. Refd. Rosenberg v. Cook (1881), 
h 0. B. D. 1G2 ; He Higgins & Hitchman’s Contract 
(1882), 21 Ch. 1). 95 ; Ware v. L. B. A: S. C. Ry. (1882), 
52 L. J. Ch. 198 ; Hr Smith & Stott (1883), 29 Ch. D. 
1009, n. ; Mid. Ry. v. Wright, [1901] 1 Ch. 738. 


IgQO. Question of exceptional difficulty — 

Arising from conflicting decisions.] — Osborne to 
Rowlett, No. 1803, ante. 

1891. Costs borne by vendor — Vendor not exer- 
cising right to rescind— But allowing summons to 
proceed to hearing — Subsequent notice to rescind.] 
— Conditions of sale which give a vendor power to 
rescind the contract “ if the purchaser shall insist 
on any nMpjisition or obji'ction which the vendor 
shall be unable or unwilling to remove or comply 
with . . . notwithstanding any attemh)t to remove 
the same or tliat there sliall have been any inter- 
mediate or ponding negotiation proceeding or 
litigation ” ; Sc provide that lie shall thereupon 
return to the purchaser his deposit, “ but without 
any interest, costs of investigating the title, or 
other compensation or payment whatsoever,” 
do not protect the vendor from the payment of 
costs of litigation ; & if the vendor allows a sum- 
mons, under Vendor & Purchaser Act, 1874 
(c. 78), to be proceeded with until the hearing Sc 
then gives notice to rescind, he will be ordered to 
jiay the costs. — Re Spindler Sc M ear’s Contract, 
11901] 1 Ch. 908 ; 70 L. J. Ch. 420 ; 84 L. T. 295 ; 
49 W. R. 410 ; 45 Sol. Jo. 361. 

1892. Vendor refusing option to take out 

originating summons — Though successful when 
option accepted.] — Re Nichols’ & Von Joel’s 
Contract, No. 1823, ante. 

1893. Grounds for deprivation of costs — Allow- 
ing opponent to incur expense in preparing for 
appeal — Expiration of time for appeal — No warning 
of intention to object to appeal.] — Re Blyth Sc 
Young, No. 1873, ante. 

1894. What costs are allowed — Costs of investi- 
gating title.] — Re Higgins & Hitchman’s Con- 
tract, No. 1884, ante. 


PART VII. SECT. 4, SUB-SECT. 6. 

1881 i. Costs home hy party whose contention unsuccessful — Vendor able to make out good title.] — Re Jones Sc Gumming 
(1912), 21 O. W. R. 248 ; 3 O. W. N. 672 ; 2 D. L. R. 77.— CAN. 
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1896. .] — Re Yeilding & Westbrook, 

1836, ante. 

1896. .] — Re Hargreaves & Thomp- 

son’s Contract, No. 1831, ante. 

1897. .] — Re Higgins & Percival, 

No. 1842, ante. 

1898. .] — Re Ebsworth & Tidy’s 

Contract (1889), as reported in 42 Ch. D. at 
p. 63 ; 60 L. T. 841 ; 37 W. R. 657, C. A. 

Annotations : — ^Folld. He Bryant & Cnllingford to BarniiiK- 

hani (1889), 62 L. T. 53. Mentd. Re Stamford, Spaldingr 
Boston Banking Co. & Knight’s Contract, [1900] 1 Ch. 

287. 

1899. — “.] — Re Bryant & Earning- I 

ham’s Contract, No. 2048, post. 

1900. .] — Re Marshall & Salt’s 

Contract, No. 1840, ante. 

1901. .] — Re Uaedicke & Lipski’s 

Contract, No. 1841, ayde. • 

1902. Costs ol additional parties.] — Seb- 

right V. Thornton, [1885] W. N. 176. 

1903. Scale of costs — Party & party.]— Seb- 
right V. Thornton, [1885] W. N. 176. 

1904. Costs charged on vendor’s interest in 
property.] — Re Yeilding Ac Westbrook, No. 1836, 
ante. 

1905. .] — Re Higgins & Percival, No. 1 842, 

ante. I 

1906. — “ — .] —Re Eurneatjx & Aird’s Con- I 
TRACT, [1906] W. N. 215. 


Sect, 5.--PRACTICE. 

See Law of Property Act, 1925 (c. 20), s. 49 ; 
R. S. C., Ord. 54, r. 9. 

1907. Powers of court.] —Re Burroughs, Lynn 
Sexton, No. 1S06, ante. 

1908. Adjournment of summons — From cham- 
bers to court.] — Although the Act [Vendor 
Purchaser Act, 1874 (c. 78)] compels irie to hear 
all these cases argued in chambers, if in any 


particular case I am of opinion that the title is 
good, & the purchaser desires to strengthen his 
title, I am willing to give my decision in ct. 
(Jessel, M.R.).— Re Coleman & Jarrom (1876), 
4 Ch. D. 165 ; 46 L. J. Ch. 83 ; sub nom. Coleman 
V. Jarrom, 35 L. T. 614 ; 25 W. R. 137. 

Annotations .-—Mentd. Aplin v. Stone, [1904] 1 Ch. 543 ; He 
Ofner, Samuel v. Ofner (1908), 99 L. T. 813. 

1909. .] — Re Warner’s Seti’led 

Estates, Warner to Steel (1881), 17 Ch. I>. 
711 ; 60 L. J. Ch. 542 ; 45 L. T. 37 ; 29 W. R. 
726. 

Annotedion : — Mentd. A.-G. v. Solborne, [1902] 1 K. B. 388. 

1910. .] —He Jackson & Woodburn’s 

Contract, No. 1834, ayde. 

1911. Evidence — Affidavit.] — Re Burroughs, 
Lynn & Sexton, No. 1806, ayde. 

1912. Parties to summons — Incumbrancer.] 

A tenant for life contracted to sell the estate free' 
from incumbrances, & his wife, wlio claimed to be 
entitled as assignee for valu(^ to a charge on his 
life interest, refused to cons(*nt to tlie sale. Tin* 
purchaser took out a summons asking for a d(‘clara- 
tion whether her consent was nec(‘ssary, Ac if it 
was necessary, Ac had not beem obtained, for 
rescission or siiceific performance, with compensa- 
tion. This summons was served on the vendor 
Ac on his wife. At the hearing she appeared A 
objected to the jurisdiction: — Held: she ought 
not to have been served with tlie summons, A 
she must be dismissed from the proc(‘eding8.- 
Re Ailesbury Settled ^Istates (1893), 62 
L, J. Ch. 1012; 60 L. T. 493; 42 W. R. 45; 
9 T. L. R. 616 ; 37 Sol. Jo. 715 ; 3 R. 704. 
Annotation: — Refd. He Keck A Hart *8 Coutract (1898), 78 
L. T. 287. 

1913. Stay of proceedings— Frivolous & vexa- 
tious claim.] — Re BARTLErr Ac Berry’s Contract, 
No. 1862, ante. 

Resisting production — Legal professional privi- 
lege — Communications between solicitor & client.] 

—See Discovery, Vol. XVllI., p. 121, No. 710. 
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Se( 1. 1.— RESCISSION AND RESALE BY VENDOR. 

Sub-sect. 1 . — Rescission. 

A. In General. 

1914. General rule — Purchaser’s conduct must 
amount to repudiation of contract.] — Howe v. 
Smith, No. 1959, post. 

1915. .] — Deft, in Aug. 1892, agreed 

to sell some land to pltf. for £150, of whicli £40 
was paid at the time, Ac the balance was to be paid 
by twelve equal quarterly instalments of £9 3a. 4d. 
each. In case of default for thirty days in the 
payment of any instalment, the whole of the 
unpaid instalments were to Ijocome immediately 
due At payable, Ac, in the event of default for 
thirty days in payment, the vendor was to be at 
liberty to resell the land, Ac to retain out of the 

PART VII. SECT. 6. 

h. Appeal from master on reference.} 

^ WTiere a master, on a reference under 
Vendor & Purchaser Act to settle the 
title under a written agreement for a 
leaee, ruled that evidence might he 
wven to show what covenants the lease 
should contain, an appeal does not lie 
to the Supreme Ct^ from the judgment 
arannlng such ruling, it not being a 
imal judgment & the case not coming 


proceeds of sale the unpaid instalmcmts with 
interest, Ac was to i:)ay the balance to the pur- 
chaser. The purchaser went into possession 
under the contract, Ac retained possession for a 
considerable time, Ac, though generally in arrear 
with the instalments, ho had by Aug. 1895, paid 
them all excofit the last. The last instalment 
became due on Sept. 29, 1895, but it was never 
paid. Correspondence took jilace, in wiiich the 
vendor called on the purchaser to pay, but he 
never ga\e him notice that, if payment was not 
made within a specified time, ho should treat the 
contract as abandoned. In Oct. 1896, the pur- 
chaser went away, Ac the vendor was unable to 
find him. The vendor resumed possession of the 
land Ac endeavoured to sell it, but without success, 
Ac in Mar. 1898, he agreed to let it for tliroe years 

do RoinoUiirig by whicli ho gives 
tho purchaHcr clearly to understand 
that ho decides to avoid tho contract, 
H that the relation of vendor & pur- 
ehascr no longer exists between them, 
or do some art directly affecting tho 
vendee la his position or interest, as, 
for example, a sale to another. — 
CzuACK V. Parker (190 1 ), 15 Mon. L. R. 
456.— CAN. 

cC* actual possession — Sale 


within the provisions of Supreme & 
Exchequer Cts. Act, s. 24 (c). — 

Oanaptan Pacific Ky. Co. v. City of 
Toronto Cokpn. (1900), 30 8. C. K. 
337.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— A. 

k. Necessity for notice to pur- 
chaser.] — It the vendor elects to cancel 
without giving notice, ho camiot do so 
by a mere operation of his mind, but 
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1. A.] 

to a tenant who took possession. In June, 1898, 
the purchaser reappeared, & wrote to the vendor 
that he was prepared to pay the final instalment. 
In July, 1898, the purchaser commenced an 
action against the vendor, claiming specific 
performance of the agreement of Aug. 1892, 
<Sc damages in lieu of or in addition to specific 
performance : — Held : i>ltf.’s conduct did not 
amount to a repudiation of his contract, & the 
vendor was not justified in treating the contract 
as abandoned, &, though the pm*chaser was not 
entitled to specific performance of his contract, 
he was entitled to damages. — Cornwall v. Hen- 
son, [1900] 2 Ch. 298 ; 09 L. J. Ch. 581 ; 82 
L. T. 735 ; 49 W. It. 42 ; 10 T. L. B. 422 ; 41 
Sol. Jo. 514, C. A. 

Anvotation : — Refd. Von Frcctlcn v. Hull & Turner (190(>), 

75 L. J. K. B. 359. 

1916. Necessity for notice to purchaser — & 
return of deposit.] — PItf. agreed to take a house 
of deft, for t\^o years. Afterwards, on Sept. 4, 
1817, he agreed to buy the estate of the vendor, 
in consideration of £25 ])aid down, of the further 
sum of £425 to be paid on Doc. 25, 1817, on or 
before which time the conveyance was to be 
executed. An abstract was delivered on Oct. 20, 
1817, & afterwards a draft of the conveyance, 
with the abstract, was sent to pltf.,with a note of 
deft.’s solr., stating that the deeds were with him, 
<fe desiring to hear from pltf. if any objections 
occurred ; A many ineffectual applications were 
made to see pltf. A notice was served on jdtf. 
on Dec. 22, 1817, that deft, would, on Dec. 23, 
24 & 26, attend at pltf.’s house to execute the 
conveyance, on default, ho should consider 
pltf. as refusing to proceed in the purchase, A act 
accordingly. On Apr. 2, 1818, pltf. returned the 
abstract, with objections to the title. On Apr. 13 
deft, distrained on pltf. for rent. On a bill filed 
by the vendee for a specific performance ; — Held : 
the vendor should have given notice th.at he 
considered the agreement as at an end & should 
have returned the £25 ; & not having done so, 
the ct. directed the usual reference as to the title. 
— Reynolds v . Nelson (1821), 6 Madd. 18; 56 
E. B. 995 ; subsequent proceedings, 6 Madd. 290. 
Annotation .-“Mentd. Walker Jeffreys (1842), 1 Hare, .311. 

1917. Grounds for rescission — Purchaser taking 
no steps to complete.] — R eynolds v . Nelson, No. 
1916, ante. 

Purchaser retaining possession with- 
out payment — Vendor unable to make good title.] — 

Where a party had contracted to purchase, & had 
been eight years in possession of i)remi8es to wliich 
the vendor was unable to make a good title, & 
refused either to abandon the agreement or accept 
such title as the vendor could give, having paid 


no part of the purchase-money & no rent ; the 
ct., upon a bill filed by the vendor for relief, 
directed the agreement to be delivered up to be 
cancelled, & the rents & profits received by the 
purchaser to be accounted for, & ordered the 
purchaser to pay the costs of the suit. — King v . 
King (1833), 1 My. & K. 442 ; 39 E. B. 749. 

Annotations : — Refd. I’inohln r. London 8c Blaokwall Ry. 

(1854), 1 K. & J. 34 ; Oniona v. Cohon (1866), 2 Hem. & M. 

354. 

1919. Bankruptcy of purchaser — Assignee 

required to make election — Refusal to elect.] — 

Bkpt. had bought some freehold property by 
auction, & had paid a deposit of £20 per cent, on 
th<‘ amount of the purchase-money ; but there 
being some dispute about the title, the purchase 
was not completed before the bkpey. Upon a 
etition by the vendor, that the assignee might 
e ordered to deliver up the agreement, & that the 
vendor might retain the deposit money, a special 
order was made, giving the assignee a fortnight 
to elect whether lie would fulfil or abandon the 
agreement, without prejudice to his right to a 
retmn of the deposit money. — Re Glover, Ex p, 
Bridger (1836), 1 Deac. 581. 

1920. Default in payment — Purchase- 

money payable by instalments.] — Several suits at 
law & in equity, to determine tlie title to certain 
lands, were pending between persons claiming 
to be ml geos, of such lands, & one who claimed the 
same lands in fee by title, under a settlement, 
paramount to the mtgo. Pltf., claiming to be a 
subsequent mtgee. of the same lands, contracted 
to purchase the interests of the prior mtgecs. in 
their principal moneys, arrears of interest & 
securities, & to pay the purchase-money at certain 
stipulated times, all of which, except an annuity, 
were to be paid in 1843 ; & to pay & indemnify the 
prior mtgees. against the past & future costs of 
the suits & proceedings ; & lime was to be of the 
essence of the contract. Pltf. did not pay the 
instalments until a considerable time after the 
stipulated period, but such latter payments were 
accepted by the vendors. The bill, filed in 1845, 
when some of th(' payments still i*emained to be 
paid, alleged that defts. refused to perform the 
agreement, A prayed a specific performance : — 
Held : every defa^t by pltf. in payment of the 
instalments at the stipulated time was a new 
breach of the contract, giving defts. the right to 
rescind it ; but, to preserve such a right, it must 
be asserted immediately after the breach occurred, 
&, in this case, the breach had been waived. — 
Hunter v. Daniel (1845), 4 Hare, 420 ; 14 L. J. 
Ch. 194 ; 9 Jur. 520 ; 67 E. B. 712. 

Annoiatifms : — ^Refd. Knight v. Bowyer (1858), 2 Do G. & J. 

421. Mentd. Hntlcy v. Hutley (1873), L. R. 8 Q. B. 112. 

1921. Delay in payment of last 

instalment.] — Cornwall v , Henson, No. 3915, 
ante. 


bu Farm Settlement Board .] — Wilson 

V, Wilson (1920), 47 N. B. R. 220 ; 62 
D. L. R. 296.— CAN. 

m. Grounds for rescission — Pur- 
cJiaser retaining possession without pay- 
ment — Offer to give up possession .] — 
Fox V. Reid (1913), 2B W. L. K. 963 ; 
11 D. L. R. 735 ; 4 W. W. R. 200 ; 23 
Man. L. R. 152.— CAN. 

n. Bankruptcy of purchaser.]— 

Be Mainland Portland Cement Co., 
11927] 2 D. L. R. 742; 38 B. C. R. 
417.— CAN. 

19201. Default in payment — 

Purchase-money payable by iristalments.] 
— Peuks V. Scott (Mon.) (1911), 19 

W. L. R. 198.— CAN. 

192011. .]- Where, In 

a contract for the sale of land, it is 


agreed that the price shall be paid in 
several Instalments, the vendor Is not 
entitled, on the purchaser’s falluro to 
pay ono Instalment, to claim a ro- 
scisslon of the sale unless it appeal’s 
from the contract that time Is of its 
essence. — Hiddingh v. Von Sohade 
(1899), lU 8. C. 128.— S.AF. 

o. Right of pur- 

chaser to time to remedy default .] — 
Whitla V. Rivbrview Realty Co. 
(1910), 10 Man. L. R. 746.— CAN. 

p. .] — An action for can- 

eollation or rescission merely on the 
ground of non-payment of purchase 
money is not maintainable ; the vendor’s 
proper remedy is by action for specifle 
perionnanoe.— C anajdian Paoifio Ry. 
Co. r. Mbadows (1908), 8 W. L. R. 


806 ; 1 Alta. L. R. 344.— CAN. 

q. — — .] — Thaoard V. Ed- 

MiSTON (Man.), [1926] 4 D. L. R. 
934; [1925] 3 W. W. R. 627.— CAN. 

J,. __ — — ^when a vendor of 

land is not paid a portion of the 
consideration money, ho cannot wholly 
disaffirm the contract hut he can 
establish his Hen on the land as an 
unpaid vendor. — Moubum Ally v, 
Balasoo Koer (1863), 2 Hay, 576. — 
IND. 

t. .] — Although ordi- 

narily, In a transaction of sale, it may 
be reasonable to suppose that the 
seller does not Intend to pass the 
property to the purchaser until the 
pumhase-money has been paid or 
secured. It Is not an absolute rule of law 
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1922. Vendor’s agent exceeding authority.] 

— Where a party seeks to set aside a contract for 
sale entered into by his agents in excess of their 
authority, but confirms a contract to let, which 
was within their authority, he has a right, before 
any bill is filed against him by the lessee & 
asserted purchaser for specific performance, to 
file a bill to have the agreement cancelled, offering 
to grant a lease if the lessee chooses ; because, 
if ho brought an ejectment, the contract to let 
would be an answer to his action ; & if he had 
brought an action for rent, he might have been 
considered as acquiescing in the whole agreement, 
the contract to let & the contract to sell being in 
the same instrument. 

A. gave his agents authority to let, & a qualified 
authority to state what was the selling price of 
property, but no authority to sell. The agents 
contracted in his name to let, with an option to 
the lessee to buy at a stated price. The lessor 
filed a bill to have the agreement delivered up 
to be cancelled, on the ground that the agents had 
exceeded their authority ; & the lessee filed a bill 
for the si)ecific performance of the contract : — 


Held : the lessor A. was entitled to have th(i 
contract set aside. — -Wire v. Pemberton, Pem- 
berton V. Wire (1854), 23 U T. O. S. 345. 

1923. Rescission by waiver — Necessity for simul- 
taneous assent of both parties.] — A valid contract 
cannot be waived unless both parties assent at 
the same time to the proposal to put an end to 
it. — Whittaker v. Fox (1865), 13 L. T. 588 ; 
14 W. R. 192. 

1924. Action for specific performance, rescission, 
^ forfeiture — Whether time must be of the essence 
— Purchaser persistently refusing to complete.] — 

In an action for specific performance of a contract 
& also for rescission & forfeiture of the deposit, 
it is not necessary, where deft, purchaser has 
persistently refused to complete the purchase 
& a long period has elapsed since the date when 
the conrtact should have been performed, that 
time should be made of the essence of the contract. 
In such a case the agreement can be rescinded & 
the deposit forfeited notwithstanding that specific 
performance is sought in addition. The ordinary 
rule prevails that pltf. claiming alternative reliefs 
can choose at the hearing which relief he will 


that the non -receipt of the oonsldera- 
tlon-money In full entitlew a vendor 
to make void a sale which is otherwise 
complete. — Hkera Singh v. Ragho 
Nath Suhat, Bhurtii Singh Ragho 
Nath Suhai (1868), 3 Agra, 30. — IND. 

a. Where •jiu3gme7it rcgis- 

Icred against purchaser before con- 
veyance.] — Where Judgment is registered 
against the vendee prior to the con- 
veyance being executed, the vendor is 
not entitled to a rescission of the con- 
tract in default of payment, hut to a 
decree of foreclosuie or sale. — Q alt v. 
Bush (1860), 8 Gr. 300.— CAN. 

b. Though whole pur- 

rhase money not due.] — A bill for 
rescission may bo filed for default In 
])aymeut of an instalment, although 

l.he whole purchase money may not 
bo due. — West v. IjYncii (1888), 5 
Man. L. R. 167.— CAN. 

0. Refusal to pay nntil 

good title ehoivn.] — McIlvknna v. Goss 
(Sask.) (1012), 21 W. L. R. 180 ; 2 
W. W. R. 28r).— CAN. 

d. Right of j^urchascr to 

redeem.] — Pentland r. Mackissouk 
(Man.) (1913), 22 W. L. R. 947 ; 9 
D. L. R. 572.— CAN. 

e. .] — DiiArER i\ 

Btelby (1913), 23 W. L. n. 902; 10 
D. L. R. 746 ; 4 W. W. R. 489 ; G 
Sask. L. R. 301.— CAN. 

f. 2'ime for re- 

denijMon.] — In action for foreclosure 
of pui-chascr’s interest under an agree- 
ment for sale of land, upon default In 
payment of purcihase -money, the time 
limited for redemption was fixed at 
two months, following the usual prac- 
tice which allows oue or at most two 
months. — Davis v. Von Alvensleben 
& Gibb (1914), 29 W. L. R. 296 ; 0 
W. W. It. 1184; 20 D. L. It. 112; 20 
B. C. R. 74.— CAN. 


B- Agreement to pay 

* casft ** — Reasonable time to wait for 
payment .] — Higginbotham Mitchell 
(1010), 13 W. L. R. 649.— CAN. 


b* Mistake — Mvtiial mistake 

as to length of frontage.] — Brown v. 
j;ox (1897), 18 N. S. W. Eq. 8; 13 
N. S. W. W. N. 129, 197.— AUS. 

b. In identity of sabjecl- 

matter.] — Deft. Induced pltf.’s agent to 
agree T^th him for the sale of Black - 
the agent supposing he was soiling 
Wmtacre. The agreement was set 
aside with costs. It appearing that the 
agent’s error was either fraudulently 
occasioned, or oonfirmod by, or at all 
events well known to, deft., when he 
entered into the agreement. — Tai^bot 
V. Hamilton (1853), 4 Gr. 200,— CAN. 


l. Refusal by purchaser to 

execute mortgage except on payment of 
part of costa — Refusal not going to root 
of contract .] — Ray v. Davies (1909), 9 
0. L. R. 160.— AUS. 

m. Inadequate consideration for 

agreement to cancel amounting to fraud.] 

-Wauin V. Boyd (Sask.) (1922), 65 
D. L. It. 302.— CAN. 

n. What amounts to rescission — 
Whether variation of agreement as to part 
sufficient.] — The variation of an agree- 
ment for the sale of a lot of land, oy a 
subHociucut conveyance of a part of the 
lot to the purchaser in foe simple, will 
not of itself operate as a rescission of the 
agreement as to the remainder. — 
Barlow v. Williams (1906), 16 Man. 
L. R. 164; 4 W. L. It. 23.3.— CAN. 

o. Rescission by parol — Before breach 
— On total uttandonment of contract.] 
— An agi’oement for the sale of lands, 
good under Stat. Fiauds, may be re- 
scinded before broach of it by pai’ol, 
provided there Is a total abandonment 
of the whole contract, & not merely a 
partial waiver of some of its terms ; 
nor does the validity of such resclHSlon 
depend on the existcnct‘ of a consid ora- 
tion. — Barclay v. Proas (1878), 
It. E. 1). 317.— CAN. 

. Effect of election to resciml — 
ether right to sue for purchase-money 
waived.] — ITiaser v. ItYAN (1897), 21 
A. It. 441.— CAN. 

q. .] — SciiuRMAN V. Ewing 

& MooitE (Alta.) (1908), 7 W. L. It. 
61 0.— CAN. 

r. .] — Davidson V. Bhabi’e 

(Sask.). [1920J 1 W. W. it. 888 ; 52 

D. L. It. 186 ; 60 S. C. R. 72.— CAN. 

t. .] — Where a vendor 

under an agreement of sale of land has 
by obtaining an order nisi for can- 
cellation, elected the remedy of deter- 
mination or cancellation of the agree- 
ment, he cannot afterwards souk pay- 
ment of any part of the purchase- 
money. — ^Milos v. Schmidt, [1923] 4 
D. L. R. 1212 ; 16 Sask. L. R. 464 ; 
[1923J 1 W. W. R. 1444 ; [1923] 3 
W. W. R. 1278.— CAN. 

aa. Loss of right to enforce 

judgment for purchase-nwney.] — The 
vendor recovered a Judgment against 
his vendee for a portion of the pur- 
chase-money. Afterwards ho wrote 
the vendee a letter cancelling the 
agreement : — Held : having cancelled 
the contract, he could not afterwards 
enf 01*00 bis Judgment. — Cameron v. 
Bradbury (1862), 9 Gr. 67. — CAN. 

bb. 1/088 of right to rescind — By 
enforcement of payment of purchase- 


wonr//.]— G uest v. Boston (1904), 7 
Terr. L. R. 173.— CAN. 

CO. — — — Judgment for the 

recovery of money due under an agree- 
ment for the sale of land & full fore- 
closure & canct'llatlou of lb (5 contract 
are Inconsistent, & a vendor who has 
obtained judgmeril, issued (‘\ocutlons 
realised thereon for most of tho 
money, cannot afterwards have the 
contract cancelled, without, at any 
rale, giving bark the uioiu'y rouliscd 
on hJs first elc'ctlon, exc(‘pt that 
executions will not have to be with- 
drawn in so fur as they cover costs. — 
Dk ViSSCHEft V. WEiit. [19181 2 

W. W. R. 399 ; 11 Sask. J;. 11. 180 ; 
40 D. L. R. 7:>7.-~ CAN, 

dd. Action for damages^ specific per* 
formance, r( scission sale to realise 
lien —Vendor must show good title .] — 
In an acUon by a vendor against a 
purchaser on an ex(*culory contract 
lor tho piiiehaso of land, where pltf. 
is uot merely seeking a declaration that 
ho has offectively exercised a legally 
binding express provision fur rescission, 
or a legally biuding express provision 
or tljo implied provision for resale, ho 
may claim, (1) damages, (2) specific 
performance, (3) resoisslon, (4) sale 
to realise vendor’s lien, lu order to 
succeed the vendor must sliow a good 
title. — M ekriam V. I’Aismi (1908), 8 
W. L. R. 340 ; 1 Alta. L. R. 262.— 
CAN. 

•e. Relief of purchaser in discretion 
of court.] — lu passing o. 31 of 1917 
(1st sess.) tho LegisTaturo in taking 
away tho right of a vendor of land of 
cancellation by notice under tho terms 
of tho contract Ac enfoicing a resort 
to tho cts. lor cancellation, was pro- 
tecting the purchaser from the ex('rcise 
of such right & leaving the question of 
conceliatiou to the disci*etiou of the 
ct. Apart from such statute the ct. 
has a right, upon application by a 
vendor of land for oancellati()U of the 
contract, to fix a time witliln which 
the purchaser may pay. — 1 ’kovincial 
SE cuRinES Co., Ltd. & McBain v. 
Gratiab, [1919] 2 W. W. R. 83 ; 12 
Sask. L. R. 155 ; 46 D. L. R. 104.— 
CAN. 

ff. Acceptance by purchaser of notice 
of rescission — How far conclusive .] — 
Milaley V. McNally (Sask.) (1921), 
62 D. L. R. 092.— CAN. 

gg. Amount due to vendor on can- 
cellation likely to be greater than value of 
property — Order for cancellation con- 
ditional on paym^ into court .] — Men- 
NONiTE Land Sales Co., Ltd. v. 
FrieseN, [1926] 3 D. L. R. 335 ; 
11925] 1 W. W. R. 894 ; 19 Sask. L. R. 
590.— CAN. 
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Sect. 1 . — Bescission and resale by vendor : Sub-sect. 

1 , A. B. ; sub-sect. 2.] 

ask for. — F arrant v. Olver (1922), 91 L. J. Cli. 
768 ; 127 L. T. 146 ; 66 Sol. Jo. 283. 

Annotation : — Apld. Glover v. Broome, [1926] W. N. 46. 

B. Effect of Order for Specific Perfor'tnance. 

1925. Default In payment after decree — Right to 
rescind.] — ^After decree against a piu'cliaser for 
specific performance, deft, made default in pay- 
ment of the purchase-money : — Held : the vendor 
was entitled to rescind the contract. — Foligno v. 
Martin (1853), 16 Beav. 586 ; 51 E. Jl. 900. 
Annotations : — FoUd. 8wcet «. Meredith (ISG.*!), 4 Giff. 207 ; 

Watson V. Cox (187.'l), 27 L. T. 814. Expld. Hntchlnffs 

r. Humphreys (1885), 54 L. J. Ch. 650. Reid. Honty v. 

Schroder (1879), 12 Ch. D. 66G. 

1926. .] — Where, after a decree 

against a purchaser for specific iierformance, he 
made default in payment of the purchase-money, 
the ct., upon the application of the vendor, 
rescinded the contract & stayed all further pro- 
ceedings in the cause, except as to any application 
which might be made by the vendor to assess the 
damages incurred by him in consequence of the 
breach of the contract.- -Nweet v. Meredith 
(1863), 4 Giff. 207 ; 32 L. J. Ch. 147 ; 7 L. T. 664 ; 
9 Jur. N. S. 569 ; 06 E. R. 680. 

Annotaiiono : — Folld. Watson v. Cox (1873), 27 L. T. 814. 

Consd. Hutchlngrs v. Humphreys (1885), 54 L. J. Ch. 650. 

Rrid. Henty v. SchrOder (1879), 12 Ch. D. CGG. 

1927. With costs.] — A decree for 

specific performance was made against a purchaser 
in possession, but he was unable to complete the 
purchase. The ct. rescinded the contract <te ordered 
the purchaser t-o pay to the vendor the rents 
received by him, together with the costs of suit 
& those occasioned by the non-completion of the 
purchase. — C lark v. Wallis (1866), 35 Beav. 
460 ; 55 E. R. 974. 

Annotation : — Consd. Hutching’s v. Humphreys (1885), 54 

L. J. Ch. 650. 

1928. — .] — Pltf. in a specific per- 

formance suit may obtain a rescission of the 
contract on deft.’s default in obeying the decree. 

A decree was made for specific performance of 
an agreement to take a lease of a house, & an order 
on further consideration for payment of a sum of 
money by deft., & thereupon for the execution of 
the lease. Deft, having made default & absconded, 
an order was made on pltf.’s motion for rescission 
of the contract, & the stay of all proceedings in 
the suit except as to pltf.’s costs <fc damages. — 
Watson v. Cox (1873), L. R. 15 Eq. 219; 42 
L. J. Ch. 279 ; 27 L. T. 814 ; 21 W. R. 310. 
Annotations: — Expld. Hutchings v. Humphreys (1885), 54 

L. J. Ch. 650. Reid. Honty v. SchrOder (1879), 12 Ch. D. 

666. 

1929. .] — In a vendor’s action for 

specific performance, judgment had been re- 
covered against deft, in default of appearance, & 
an order made on further consideration that deft, 
should pay the costs ; that the usual account of 
rents, profits, interest, & costs should be taken, 
& on payment of the balance a conveyance should 
be executed to deft. The accounts had been 
taken into chambers, but not proceeded with. 


The vendor now moved, upon evidence that the 
purchaser had no means & could not complete, 
for rescission of the contract & stay of all proceed- 
ings except for the recovery of costs : — Held : 
the only order the ct. could make was that the 
contract be rescinded & all proceedings stayed, 
deft, to pay the costs of this application. — 
Jeffery v. Stewart (1899), 80 L. T. 17. 

Annotation Refd. Olde v. Olde (1903), 73 L. J. Ch. 81. 

1930. — — After a decree for specific 

performance of an agreement against a purchaser 
who was unable to complete, on a motion by pltfs. 
that the agreement might be rescinded, all 
further proceedings in the action stayed except 
as to any application which might bo made to 
the ct. to award & assess the damages which 
pltfs. had sustained by the breach of the agree- 
ment : — Held : pltfs. were only entitled to have 
the agreement rescinded, & could not at the same 
time claim damages for its breach. — IIenty v. 
Schroder (1879), 12 Ch. D. 666; 48 L. J. Ch. 
792 ; 27 W. R. 833. 

Annotations: — Folld. Huiebings e. Humphreys (1885), 54 

L. J. Ch. G50. Consd. Baker v. Williams (1893), G2 

Ti. J. Ch. 315. Folld. Jones v. Lapthorne (1893), 37 

Sol. Jo. 268 ; Jeffery v. Stewart (1899), 80 L. T. 17. 

1931. .] — After a decree for specific 

performance of a contract, if the party in whose 
favour the decree has been made is unable or 
neglects to carry the decree into effect, the party 
against whom the decree was made is entitled to 
an order for rescission of the contract, retaining 
the benefit of any dii*ection as to costs of the action 
but not to damages or to occupation rent. He is 
also entitled to the costs of obtaining the order 
for rescission. — Hutchings v. Humphreys (1885), 
54 L. J. Ch. 650 ; 52 L. T. 690 ; 33 W. R. 563. 
Annotation: — Refd. Jones v. Lapthorne (1893), 37 Sol. Jo. 

268. 

1932. .] — After a judgment for specific 

performance against a purchaser, with declaration 
of lien, &; liberty to apply to enforce it, the pur- 
chaser made default. On motion by the vendor, 
the ct. made an order to rescind the agreement. — 
Baker v. Williams (1893), 62 L. J. Ch. 315 ; 68 
L. T. 634 ; 41 W. R. 375 ; 37 Sol. Jo. 231 ; 3 R. 
305. 

1933. .]— Jones v. Lapthorne (1893), 

37 Sol. Jo. 268. 

1934. .] — Jackson v. De Kadich 

(1904), 48 Sol. Jo. 687. 

Annotation : — Consd. Hall v. Burnell, [1911] 2 Ch. 551. 

1935. .] — Hall v. Burnell, No. 1985, 

post. 

1936. .] — Jones v. Burnell, [1911] 

W. N. 153. 

1937. ,] — HoLFORD V. Trim, No. 1989, 

post, 

1938. Whether vendor entitled to damages.] 

— Sweet v. Meredith, No. 1926, ante. 

1939. .]— Henty V, Schroder, No. 

1930, ante. 

1940. .] — Hutchings v. Humphreys, 

No. 1931, ante. 

1941. .] — Jackson v . Db Kadich 

(1904), 48 Sol. Jo. 687. 

Annotation : — Consd. Hall v. Burnell, [1911] 2 Ch. 551. 


PART VIII. SECT. 1, SUB-SECT. 1.— B. 

1925 i . Default in payment after decreo 
— Right to resciTirf. ]— Where a vendor 
haa obtained a judgment for spoolfic 
performance of a contract for the sale 
of land against a purchaflor In default 
of appearance & delivery of defence, & 
the purchaser does not comply with 
such judgment, the vendor will not, at 
all events >vithout actual notice to the 


purchaser, bo entitled to an order 
giving liberty to rescind re-sell & 
charge the purchaser with any 
deficiency in accordance with a clause 
Incorporated In the contract, unless the 
existence of such a clause was indicated 
in the statement of claim, upon which 
the judgment for specific performance 
was given. Orifflths v. Vezey ([1906] 1 
Ch. 796) considered. — N oden v. Mason, 
[1926] V. L. II. 41 ; 47 A. L. T. 101 ; 


[1926] Argus L. R. 86.~AUS. 

1925 ii. .] — Tylee r. Landes 

(1868), 15 Gr. 99.— CAN. 

h. Vendor's action for specific per- 
forrtuincc — Property in occupation of 
purchaser — Right of vendor to possession 
before time allow^ for purchaser to 
remedy default .] — Walker v. Barker 
(Alta.) (1913), 25 W. L. II. 331.— CAN. 
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1942. Right to rents received by purchaser.] 

— Clark v. Wallis, No. 1927, ante. 

1943. Whether vendor entitled to occupa- 

tion rent.] — Hutchings v. Humphreys, No. 1931 , 
ante, 

1944. Form of order for rescission.] — ^Form 

of order in a vendor’s action where judgment for 
specific performance with costs has been obtained 
&, the purchaser liaving subsequently failed to 
comply with the judgment, the vendor moves to 
rescind the contract & to stay further proceedings 
except for recovery of the costs of the action & 
motion. — Olde v. Olde, [1904] 1 Ch. 35 ; 73 
L. J. Ch. 81 ; 89 C. T. 604 ; 52 W. R. 260. 

1945. Rescission In default of specific perform- 
ance — Single decree.] — Forster v. Cre at Eastern 
Ry. Co., [1868] W. N. 122. 

1946. Vendor’s action for specific performance — 
Whether vendor may have Judgment for rescission 
— Admission of unwillingness to perform.] — Where 
upon tlie trial of a vendor’s action for specific 
performance of a contract for the sale of land deft, 
makes default in appearance, but has by his 
pleading admitted that he is unwilling to perform 
the contract, the vendor is entitled only to the 
relief claimed & not to a judgment for rescission. — 
Stone v. Smith (1887), 35 Ch. D. 188 ; 56 L. J. 
Ch. 871 ; 56 L. T. 333 ; 35 W. R. 545. 

Annotaiinna : — -Consd. Farraat v. Olver (1922), 91 L. J. Ch. 

758. Refd. Cooper v. Morgan, [1909] I Ch. 261. 

1947. — — .] — Farrant V. Olver, No. 

1924, ante. 

1948. Rescission ordered in purchaser’s action 
for specific performance — Vendor failing to clear 
incumbrance.] — Applt. agreed to sell certain 
])arcol8 of land to resp. The purchase was to be 
completed by a fixed date, & time was to be “ in 
all respects strictly of the essence of the contract.” 
I’here was a small balance duo on an outstanding 
mtge., & the vendor had agreed with the mtgee. 
before the date fixed for the completion of the 
sale to pay off the mtge., but it was not actually 
paid off before that date. The purchaser was 
accidentally prevented from completing at the 
fixed date, & the vendor claimed a right to 
rescind the contract. In an action by the pur- 
chaser for specific performance : — Held : the 
vendor was entitled to rescind, notwithstanding 
the fact that he had not paid off the mtge., & 
procured the legal estate to bo revested in liim, 
the unrevoked consent of the mtge. being effectual 
though revocable, to validate his title. — Brickles 
V. Snell, [1916] 2 A. C. 599 ; 86 L. J. P. C. 22 ; 
115 L. T. 568, P. C. 

Annotation ReM. Re Halles & Hutchinson’s Contract, 

[1920] 1 Ch. 233. 


Sub-sect. 2. — Resale. 

1949. When right arises — Default In payment.] — 

A. agreed with B. by deed that he. A., would, on 
payment of £900, as thereinafter mentioned, grant, 
seU, & convey to B. the messuage, lands, & pro- 
mises therein mentioned ; & B. covenanted to 


pay the sum on or before Jan. 1, then next, or 
whenever a good title to the messuage, etc., 
should be tendered to him ; but it was agreed 
that if B. should, on or before Jan. 1, bo desirous 
that that sum should remain a charge on the 
premises, then B. might require same, so that upon 
the completion by A. of the conveyances, B. should 
execute to A. proper conveyances for securing 
the sum of £900 on the premises, with interest. 
Covenant by B. to pay the interest so long as 
the principal sum should remain unpaid. Proviso, 
that in case the interest should be in arrear thirty 
days next after same should have become due, B. 
should bo considered as a tenant to A. of the 
messuage, lands, etc., from the date thereof, at 
the yearly rent of £40 10s. payable on Apr. 16 
& Oct. 16 in every year ; & it should be lawful 
for A., his heirs & assigns, to enter & distrain, & 
to sell & dispose of the distress, or otherwise to 
deal with same, in like manner as in distresses 
for rent reserved by lease, to the end that A. 
might be fuUy paid & satisfied the interest & 
costs. B. gave due notice that he would require 
the purchase-money to remain a charge on the 
premises for five years ; he was let into possession 
& received the rents, <fc in July, 1828, became bkpt., 
& half a year’s interest being in arrear for more 
then thirty days, A. distrained on the tenants 
then in possession of the premises. The assignees 
paid the amount of the distress. On Oct. 16, 
1828, after bkpt. had obtained his certifioaio, 
another half year’s interest became due, an 
action of covenant was brought against bkpt. to 
recover same : — Held : the unpaid vendor was 
entitled to have the estate resold, & the produce 
&: interest applied in payment of the purchas('- 
money, & to prove against the estate for the 
residue. — Hope v. Booth (1830), 1 B. & Ad. 498 ; 
9 L. J. O. S. K. B. 21 ; 109 E. R. 872. 

1950. .] — Tannery. Radford (1834), 

4 My. Or. 519, n. ; 41 E. R. 200. 

Annotation : — Refd. Harding v. Harding (1839), 4 My. & CV. 

514. 

1951. .] — Buckley v. Barton (1843), 

1 L. T. O. S. 227. 

Enforcement of lien.] — See , generally , I^ien, 

Vol. XXXII., p. 293, Nos. 682-689. 

Compulsory purchase.] —iVee Com- 
pulsory Purcha.se of Land, Vol. XL, p. 231, 
Nos. 1193-1202. 

1952. Recovery of expenses of resale.] —Tanner 
V. Radford (1834), 4 My. k, Cr. 519, n. ; 41 E. R. 
200. 

AnnotaiUm : — Refd. Harding v. Harding (1839), 4 My. & Cr. 

514. 

1953. .] — Hawkins v. Bone (1865), 4 F. k 

F. 311, N. P. 

1954. Liability for deficiency.] — A purchaser 
will not be relieved from his purchase under order 
of the ct., except upon the terms of making up the 
deficiency upon a resale. — Harding v. TIarding 
(1839), 4 My. & Cr. 514 ; 9 L. J. Ch. 124 ; 3 Jur. 
1164 ; 41 E. R. 198, L. C. 

1955 . .] — Wliere on a sale by auction the 

purchaser makes default, the omission to resell 


PART VIII. SECT. 1, SUB-SECT. 2. 

1949 i. When right arises — Default in 
payment.] — Independently of any 
express provision, a right of resale 
exists In favour of the vendor under an 
agreement of sale upon default by the 
purchaser. — Moodik v. Young (1908), 
8 W. L. K. 310 ; 1 Alta. L. 11. 337.— 


1949 ii. .] — Robinso 

Starr (1913), 20 W. L. H. 261 ; 
D. L. R. 767 ; 23 Man. L. R. 8- 

CAN. 


J. — VOL. XL. 


k. Refusal to complete .]- — 

Where a sale has proved abortive by 
reason of the purchaser refusing to 
complete the contract, a resale will be 
granted ex parte, but if any relief is 
asked against such defaulting pur- 
chaser, notice must be served on him. 
— Martin v. Purdy (1859), l Gh. Ch. 
263.— CAN. 

l. Recovery of expenses of resale 
— Deposit retained as set-off .] — Tilt v. 
Knapp (1882), 9 P. R. 314.— CAN, 

19641. Liability for deftcienxy.] — In 
case of aldeoree for unpaid considera- 


tion money, the sale of the property 
should be provided for, In case the 
same does not realise sufficient to pay 
the money with six years’ arrears of 
Interest there should bo a personal 
decree for payment of the balance by 
the purchaser. — S kelly v. Skelly 
(187]), 18 Gr. 495.— CAN. 

m. Part payment of jmr chase - 

money.] — PARENT v. BourbonniAre 
(1900), 20 C. L. T. 358 ; 13 Man. L. R. 
172.— CAN. 

n. .] — Pltf., by written 

agn!omont, sold certain lots to deft. 
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Sect, 1. — Heacisaion and resale hy vendor : Svh-secL 
2 ^ Sect. 2 : Sub-sects, 1 <fe 2, it.] 

under the usual clause is not necessarily a breach 
of trust. 

We always have a condition upon a sale by 
auction that if the buyer does not witliin a given 
time pay the price, it shall be lawful to reseU the 
property ; & that whatever is the loss sustained 
on that resale, it shall fall upon the first purchaser 
(Lord St. Leonards, C.). — Thomson v. Christie 
(1852), 1 Macq. 236, H. L 

1956. J — Hawkins v. Bone (1865), 4 F. 

& P. 311, N. P. 

1957. Part payment of purchase-money — 

Retention as set-off.] — Defts. agreed to sell a house 
t/O pitf.’s assignors, who paid a deposit which was 
t/O be forfeited if the sale was not completed, & 
a further sum which Was not to be forfeited. The 
sale went off, & the purchasers assigned to pltf. 
their right to recover the further sum. Defts. 
attempted to resell, &: while these attempts were 
being made pltf. sued them for the further sum : — 
Held : the sum claimed could not be retained by 
defts. as a set-off against any loss that they might 
suffer on the resale, pltf. was entitled to recover. 
—Harrison v. Holland, [1922] 1 K. B. 211 ; 91 
L. J. K. B. 837 ; 126 L. T. 390 ; 38 T. L. R. 157 ; 
66 Sol. Jo. 217, C. A. 

Annoiatim : — Consd. Mayeon v. Clouet, [1924] A. V. 980. 

Proof for deficiency.] — Sec Bankruptcy, Vol. 
IV., pp. 255, 388, .389, Nos. 2430, 3555, 3.557. 


.Sect. 2.— FORFEITURE AND RECOVERY 
OF DEPOSIT. 

Sub-sect. 1. — In General. 

1958, Nature of deposit — Whether security for 
performance.] — Collins v. Stimhon, No. 1099, 
post. 

1959. ,] — On a sale of real estate the 

purchaser paid £500, which was stated in the 
contract to be paid “as a deposit, in part 
payment of the purchase-money.” The contract 
provided that the purchase should be completed 
on a day named, that if tlie purchaser should 
fail to comply with the agreement the vendor 
should be at libeity to resell & to recover any 
deticiency in price as liquidated damages. The 
purchaser was not ready with his purchase-money, 
&, after repeated delays, the vendor resold the 
property for the same price. The original pur- 
chaser having brought an action for specific per- 
formance : — II eld : ( 1 ) the purchaser had lost by 
his delay his right to enforce specific performance. 

(2) The deposit, although to be taken as part 
payment if the contract was completed, was also 
a guarantee for the performance of the contract, 

pltf. having failed to perform his contract 
within a reasonable time, had no right to a return 
of the deposit. 

(3) In order to enable the vendor to act [retain 
deposit] . . . there must be acts on the part ol 


the purchaser which not only amoimt to delay 
sufficient to deprive him of the equitable remedy 
of specific performance but which would make his 
conduct amount to a repudiation on his part of 
the contract (Cotton, L.J.). 

(4) The effect of this clause is . . . that the 
purchaser seeking damages is no longer obliged 
to prove his willingness & readiness to complete 
on the day named, but may still recover if he 
can prove such readiness & willingness within 
a reasonable time after the stipulated day 
(Pry, L..T.). — Hows v. Smith (1884), 27 Ch. D. 
89 ; 53 L. J. Ch. 1055 ; 60 L. T. 673 ; 48 J. P. 
773 ; 32 W. R. 802, C. A. 

Annotations: — As to (2) Folld. Soper v. Arnold (1887), 35 
Ch. D. 384: Hall v. Burnell, [1911] 2 Ch. 651. Apld. 
Mayeon v. Clouet, [1924] A. C. 980. Consd. Farr, Smith 
V. Messers (1927), 44 T. L. R. 48. Refd. Soper v. Arnold 
(1887). 37 Ch. V. 96 ; Jackson v. I)e Kadlch (1904), 48 
Sol. Jo. 687 ; Spragruc v. Booth, [1909] A. C. 676 ; Mon- 
nlckendam v. Leanso (1923), 39 T. L. R. 445. As to 
(3) Apld. Levy v. Stogdon, [1898] 1 Ch. 478. Consd. 
Chilllngworth v. Esche, [1924] 1 Ch. 97. Retd. Cornwall 
r. Henson, [1900] 2 Ch. 298 ; Stickney v. Keeble, [1915] 
A. C. 386 ; Harrison v. Holland & Hannen & Cubitts 
(1921), 91 L. J. K. B. 337 ; Cohen v. Sellar, [1926] 1 K B. 
536. As to (4) Refd. Akt. Keidar v. Arcos, [1927] 1 K. B. 
352. Generally, Refd. Bishop v. Taylor (1891), 60 L. J- 
Q. B. 556. 

I960. .] — The conditions in a contract 

of sale of land provided that the purchaser should 
pay a deposit, & that if he failed to comply with 
the conditions the deposit should be forfeited & 
the vendors should be at liberty to resell. The 
purchaser paid the deposit, & accepted the title, 
but when the time for completion arrived he 
could not provide the residue of the purchase- 
money. Tlie vendors thereupon gave the pur- 
chaser notice that the contract was rescinded & 
the deposit forfeited. Three years afterwards, 
the vendors having contracted to seU to another 
purchaser, it was decided that their title was bad, 
owing to a defect which had appeared upon the 
face of the abstract delivered to the first purchasei*. 
J'he first purchaser thereupon brought an action 
to recover his deposit on the ground of mutual 
mistake & failure of consideration : — Held : the 
title having been accepted, & the deposit having 
been forfeited solely in consequence of the pur- 
chaser’s default, he was not entitled to recover the 
deposit. 

The deposit serves two purposes, if the purchase 
is carried out it goes against the purchase-money, 
but its primary purpose is this, it is a guarantee 
that the purchaser means business (Lord Mac- 
NAGiiTEN). — S oper v. Arnold (1889), 14 App. 
Cas. 429 ; 59 J. L. Ch. 214 ; 61 L. T. 702 ; 38 
W. R. 449 ; 6 T. L. B. 698, H. L. 

Annotations: — Consd. Chllllngwort h v. Esohe, [1924] 1 Ch. 
97. Refd. May v. Platt. [1900] 1 Ch. 610; Monulck- 
endam v. Leanse (1923), 39 T. L. R. 445. Mentd. Seddon 
V. North Eastern Salt Co., [19051 1 Ch. 326. 

.] — Levy v. Stogdon, No. 1971, 

post. 

1962. .] — Hall v. Burnell, No. 1985, 

post 

1963. .]~-noLFORD V. Trim, No. 1989, 

post 

1964. In absence of express agree- 

ment.] — G hillingworth V. Esche, No. 2006, post. 


Some payments wore made, & deft, 
defaulted as to others. Under a 
provision in the argrreement pltf. can- 
celled It, & having sold a portion of the 
property now sued deft, for balance 
of purchase money : — Held : he could 
not recover. — Tofft v. Aonew (Sask.) 
(1908), 9 W. L. R. 610.— CAN. 


o. Right of vendor to declaration 
of rights of purchase to facUitaie resale 
of property — After ejectment of pur- 


chaser for default.] — Where under th 
terms of the contract the purchase 
Is let into possession, but on his defaul 
the vendor brings ejectment & turB 
him out, the vendor cannot afterward 
obtain specific porfoimance, but be ha 
a right to come into this ct., in ordc 
that either the contract may be spec: 
fioally performed or the purchaser' 
rights BO bound as to enable the vendo 
to dispose of the property. — ON eal i 
MoMahon (1861), 2 Gr. 146.— CAN. 


p. Effect of election to resell — Waiver 
of right to sue for purchase mcmey.] 
— McCord v. Harper (18 76), 26 0.P. 
96.— CAN. 


Q. What amounts to resale — Whether 
transfer to guarantor of purchase suM- 
dent.] — Campbell v. Munroe (1913). 
24 W. L. R. 732 ; 4 W. W. R. 1007 
12 D. L. R. 289 ; 6 Alta. L. R. 176 
—CAN. 
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1966. Part payment.] — Howe v. Smith, 

No. 1969, ante. 

1966. .] — SopEB V. Arnold, No. 1960, 

ante. 

1967. .] — Levy V. Stogdon, No. 1071, 

post, 

1968. — — .] — Hall v. Burnell, No. 1985, 

post. 

1969. .] — Holpord V. Trim, No. 1989, 

post. 

1970. .] — Ciin.LiNG WORTH V. Esche, 

No. 2006, post. 


Sub-sect. 2. — Forfeiture. 

A. In General. 

1971. General rule — Forfeiture on default by 
purchaser.] — The dei) 08 it is not merely a pari pay- 
ment of the purchase-money, but constitutes a 
security for the completion of the purchase, so 
that if the purchaser fails to perform his part the 
vendor may retain it. On the other hand if tlie 
vendor fails to perform the contract on his part, Sc 
there is no default on the part of the purchaser, 
the latter may, in the absence of a stipulation to 
the contrary, recover the deposit from the vendor 
(Stirling, J.). — J^]vy v. Stogdon, [1898] 1 Ch. 
478 ; 67 L. J. Oh. 313 ; 78 L. T. 185 ; on appeal, 
[1899] 1 Oh. 5, 0. A. 

Anruitatiova Refd. Cornwall v. Henson, [1899] 2 Ch. 710 ; 

Davies V. Thomas, [1900] 2 Ch. 462. 

1972. .] — Beyfus V. Lodge, No. 2072, 

post. 

1973. What amounts to default — Failure to com- 
plete on appointed day — Time not of the essence — 
Necessity for notice of Intention to compel strict 
performance.] — In general, the time appointed for 
the performance of a contract is of the essence of 
f/he contract itseK. 

But, where, fi’om the nature of the subject- 
matter, the exact day does not appear to be 
material, a party who seeks to exact a forfeiture 
in case of failure on the appointed day must give 
notice to the other party that he intends to hold 
him to the day. — (C arpenter v. Blandford (1828), 
8 B. & (J. 575 ; Dan. & LI. 175 ; 3 Man. & Ity. K. 
B. 93 ; 7 L. J. O. S. K. B. 58 ; 108 E. K. 1156. 

An'nolation : — Refd. Tidey v. Mollett (1864), 16 C. B. N. 8. 

298. 

1974. Time of the essence— Stipula- 

tion in nature of penalty.] — A co. incorporated by 
Act of Parliament for making a dock agreed with 
a landowner to purchase a piece of land for £4,000, 
of which £2,000 was to be paid at once, & the 


remaining £2,000 on a future day named in the 
agreement, with a provision that if the whole of 
the £2,000 & interest was not paid off by that day, 
in which respect time was to be of the essence of 
the contract, the vendors might repossess the land 
as of their former estate, without any obligation 
* to repay any part of the purchase-money ; — Held : 
this stipulation was in the nature of a penalty, 
from which the co. was entitled to be relieved on 
payment of the balance of the purchase-money, 
with interest. — Re Dagenham (Thames) Dock Co., 
Ex p. Hulse (1873), 8 Ch. App. 1022 ; 43 L. J. Ch. 
261 ; 38 J. P. 180 ; 21 W. R. 898, L. XT. 
Annotations : — Apld. Kilmer v. British Columbia Orchard 

Lands, [19131 A. C. 319. Refd. Cornwall v. Henson, [1900] 

2 Ch. 298. mentd. Re Dixon, Hcyncs v. Dixon, [1900] 

2 Ch. 561. 

1975. Whether purchaser released after forfei- 

ture.] — Purchaser before a master submitting to 
forfeit his deposit, not bound to proceed in the 
purchase. — Savile v. Savile (1721), I P. Wms. 
745 ; 2 Eq. Cas. Abr. 679, pi. 4 ; 24 E. R. 596, 

L. C. 

Annotation : — Consd. Palmer v. Tomplo (1839), 9 Ad. & El. 

508. 

1976. .] — A purchaser has no right to say 

that he will put an end to the agreement, forfeiting 
his deposit (IjORD Eldon, (\). — Crutctiley v. 
Jerningham (1817), 2 Mor. 502 ; 35 E. R. 1032, 

L. C. 

1977. Relief against forfeiture —On what terms 
granted.] — (1) The bill praying an inquiry into the 
title & a specific performance, on deft.’s motion 
after answer an inquiry was directed as to the 
title, at what time the abstract was delivered, & 
whether it was sufficient : but the ct. wTiuld not 
decide upon any matter of relic^f. 

(2) Relief against forfeiture of the deposit upon 
putting the other party in tlie same situation as if 
the contract had been performed at tlie time 
agreed. — Moss v. Matthews (1796), 3 Vcs. 279 ; 
30 E. R. 1010, L. C. 

Annotations : — As to (1) Reid. Gibson v. Clarko (1813), 2 

VcH. Sc B. 103 ; Pal on v. Rogorfi (1813), 1 Ves. Sc B. 351. 

1978. Deposit In hands of agent —At whose risk.] 

— Vendor, resisting an application by the pur- 
chaser for payment into ct. of the deposit, in the 
hands of tli() vendor’s agent, charged with a loss 
by the agent’s failure. 

This is not strictly a sale by auction. Ujion a sale 
by auction the vendor determines who is to receive 
the deposit. The auctioneer is not a stakeholder 
of the purchaser : at least not of Ins choice. If he 
were a stakeholder for both jjarties, either would 
have a right to propose to change the stakeholder ; 
& the party refusing takes upon himself the risk. 


PART VIII. SECT. 2, SUB-SECT. 1. 

1965 i. Nature of deposit — Part pay- 
ment ,] — Where by the terms of an 
agreement of sale the purchase -money 
is payable by instalments, &: a cash, or 
* down,” payment Is made & referred 
to -in the agreement, the payment Is 
not to be redded as a deposit, & 
therefore forfeited, unless there la 
something specifically stated In the 
agreement to that effect. — Ta vender 
V. Edwards (1908), 1 Alta. L. R. 333 ; 
8 W. L. R. 308.— CAN. 

196611. .} — Meichkn V. 

Kufpen (1914), 27 W. L. R. 881.— 

CAN. 

r. Or loan — Construction 

0/ coTiiract .] — Nebraska Investment 
Moresby Island Lumber Co. 
27 W. L. R. 973 ; 6 W. W. R. 
17 D. L. R. 790 ; 19 B. C. R. 


PART VIII, SECT. 2, SUB-SECT. 2.— A. 
1971 i. Gteneral rule — Forfeiture on 



default by purchaser.] — Delong v. 
Oliveu (1867), 26 U. C. R. 612.— CAN. 

1971 ii. .] — ^Where a con- 

tract for the purchase of real estate 
is rescinded, o^vlng to the default of 
the purchaser, he cannot recover back 
his deposit. — Robertson v. Dumble 
(1883), 1 Man. L. R. 321.— CAN. 

1971 iii. .] — ^Perkins v. 

Jones U905), 7 Terr. L. R. 103 ; 1 
W. L. K. 41.— CAN. 

1971 Iv. .] — Young v. 1*i.o- 

TYMeki (1912), 23 O. W. R. 56; 4 
O. W. N. 94 ; 5 D. L. R. 887.— CAN. 


1971 V . .] — Stinson v. 

Hoar (1913), 25 W. L. R. 53 ; 4 W. W. 
R. 1273 ; 13 D. L. 11. 624 ; 18 B. C. R. 
360.— CAN. 


1971 vl. .] — ^Whitet.y V. 

Richards (1920), 48 O. L. R. 537 ; 57 
D. L. R. 728 ; 19 O. W. N. 357.— 

CAN. 


1971 vii. .] — Chambers & 


Campbell v. Merchants 
Canada (Alta.), [1922J 1 


Bank of 

W. W. R. 


437 ; 08 D. L. R. 381.— CAN. 

1971 viii. .1 — Sanderson 

V. Morton (1923), 54 O. L. R. 479. 

—CAN. 

1971 ix. .] -BalvantaAp- 

PAJI V. Whatekah Bira (1897), I. L. R. 
23 Bom. 66.— IND. 

1977 1. Relief against forfeiture — On 
what terms granted .] — Where a pur- 
chaser who sues to recover payments 
made upon an agreement for sale which 
has been cancelled does not offer to 
carry out hta part of the contract bo 
Is not entitled to be relieved from for- 
feiture of the money paid, & if he is 
relieved terms may be Imposed, such 
os payment for use & occupati on w hile 
In possession, & costs. — OowiE v. 
McDonald (Sosk.), [1917] 2 W. W. R. 
356 ; 34 D. L. R. 169.— CAN. 

t. Loss of right by delay .] — 

Dobson v. Doumani (1909), 9 W. L. R. 
092 ; 2 Sask. L. R. 190.— CAN. 

a. .1 — Butchart V. 

MaoLean (B. O.) (1911), 17 W. L. R. 
432.— CAN. 
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Sect. 2. — ForfeUure and recovery of deposit: Suh- 
sect. 2, A.y B., C. <& D. ; stib-seci, 3, A.] 

The motion in ct. has at least as much weight as 
a private proposition. This proposition was 
resisted upon the ground that the deposit was 
secure in the hands of the agent. The refusal 
to concur in that proposition throws the risk of 
his credit on the party refusing. Under these 
circumstances, without entering into the general 
question, it would be too hard to throw that loss 
upon this purchaser (Urant, M.R.). — Fenton v. 
Browne, Browne v. Fenton (1807), 14 Ves. 144 ; 
33 E. R. 476. 

Annotations: — Consd. Smith v. .Tackson (1810), 1 Madd. 
61 8. Mentd. Brooke v. Rounthwalte (1846), 5 Haro, 298. 

1979. Action for specific performance, rescission 
& forfeiture — Whether time must be of the essence 
— Purchaser persistently refusing to complete.] — 
Farrant V. Olver, No. 1924, ante. 

Sale of settled land — Whether forfeited deposit 
Is capital or Income.] — See Settlements, p. 677, 
No. 2131, post. 

Regarded as liquidated damages.] — See Damages, 
Vol. XVII., p. 147, Nos. 494-497. 

Forfeiture under condition of contract.] — See 
Part IV., Sect. 2, sub-sect. 16, ante. 


B. Whether Stipulation for Forfeiture Necessary. 

1980. Intention that deposit should be forfeited 
--How ascertained — Terms of agreement.] — 
Palmer v. Temple, No. 1981, post. 

1981. Whether deposit forfeited In absence of 
stipulation — Provision for default -Payment of sum 
as liquidated damages.] — Qu. : whcTo A. agrees to 
demise a house to B. for a term, in consideration 
of £300 then paid “ by way of deposit, & in part 
of £5,500,*’ the whole purchase-money, possession 
to bo delivered Sc accepted on a day named, Sc B. 
agrees to accept such demise, but, on the day, 
refuses to accept, Ac A. afterwards disposes of the 
house to a third party, whether, in the absence of 
any provision that the deposit shall be forfeited, 
or of any clause in the agreement, except as above, 
showing the intention of the parties in this respect, 
B. can recover the deposit from A. ? 

The intention may be collected from other parts 
of the agreement. Thus, where there was a 
distinct clause providing that either party making 
default should forfeit £1,000 : — Held : the deposit 
was not to be forfeited, & might be recovered back 
on A.’s disposing of the houst' as above, but it 
could not be recovered back before A. disposed of 
the house. — Palmer v. Temple (1839), 9 Ad. & El. 
508 ; 1 Per. & Dav. 379 ; 8 Jj. J. Q. B. 179 : 112 
E.R. 1304. 


Annotati^s : — Consd. Hinton v. Sparkes (1868), L. IL 3 C. P. 
101. Distd. Howe V. Hnilth (1884), 27 Oh. D. 89 ; Cornwall 
V. Henson, (18991 2 Ch. 710. Consd. Harrison r. Holland 
& Hannen & Cubltts (1921), 91 h. J. K. B. 337. Reid. 
Ockendon r. Henly (1858), 27 L. J. Q. B. 361 : Casson v. 
Roberts (1862), 32 L. J. Cli. 105 ; Bishop v. Taylor (1891). 
60 L. J. Q. B. 656 ; Chi 1 ling worth v. Esche, (1924] 1 Ch. 97. 

1982. Purchaser In default.] -Where a 

purchaser became bkpt. after signing an agreement 
for the purchase of certain property sold by auction 
by order of the ct., Sc his assignees refused to com- 
ple^ the purchase : — Held : the assignees were not 
entitled to the deposit which had been paid by the 
bkpt. on signing the agreement, though the con- 
ditions of sale did not stipulate for the forfeiture 
of the deposit in the event of the purchaser making 
default.— Depree v. Bedborough (1863), 4 Giff. 
479 ; 3 New Rep. 187 ; 33 L. J. Ch. 134 ; 9 L. T. 
532 ; 12 W. R. 191 ; 66 E. R. 795 ; sitb nom. 


Depree v. Bedborough, Re Depree’s Will &; 
Clerkenwell Improvement Act, 1861, Griffiths 
V. Bedborough, 9 Jur. N. S. 1317. 

Annotations Refd. Moescr v. Wlskor (1871), 40 L. J. C. P. 
94 ; Howe v. Smith (1884), 27 Ch. D. 89. 

1983. .] — Where a contract for sale 

goes off by default of the purchaser, the vendor is 
entitled to retain the deposit. 

By a contract for sale of real estate it was 
stipulated that a portion of the purchase-money 
should be paid immediately. Sc the residue on the 
completion of the contract. There was no stipula- 
tion as to the forfeiture of the deposit in case the 
purchase went off through the purchaser’s default. 
After the title had been accepted the purchaser 
became bkpt.. Sc the trustee disclaimed the con- 
tract under Bankruptcy Act, 1869 (c. 71), s. 23, & 
called upon the vendor to repay the deposit : — 
Held : the vendor was entitled to retain the 
deposit. — Re Parnell, Ex p. Barrell (1875), 10 
Ch. App. 512 ; 44 L. J. Bey. 138 ; 33 D. T. 115 ; 
23 W'. R. 846, L. JJ. 

Annotations Apld. Howe V. Smith (1884), 27 Ch. D. 89 ; 
Hart V. Portligaln Harbour Co., [1903] 1 Ch. 690. Consd. 
Workman, Clark r. Lloyd BrazUefto, (1908] 1 K. B. 968 ; 
Harrison v. Holland & Hannen & Cubitts (1922), 91 L. J. 
K. B 337. Refd. Holloway v. York (1877), 25 W. R. 
627; Cornwall V. Henson, [1899] 2 Ch. 710; Clii I ling worth 
V. Esche (1923), 129 L. T. 808 ; Cohen v. Sellar, [1926] 

1 K. B. 536. 

1984. Conduct amounting to repudia- 

tion.] — Howe v. Smith, No. 1959, ante. 

1985. No express stipulation to contrary.] — 

The deposit paid upon a contract between vendor 
Sc purcliaser is in the nature of an earnest or 
guarantee for the fulfilment of the contract as 
well as a i)art payment of the purcliase-money, & 
a vendor obtaining rescission owing to default 
in completion by the purchaser is entitled to the 
deposit, in the absence of any express stipulation 
to the contrary in the contract. 

A purchaser on signing the contract for sale 
paid a deposit to vendor’s solrs. as stakeholders. 
The contract did not contain a clause forfeiting 
the deposit on default by the purchaser. The pur- 
chaser failed to complete Sc the vendor obtained 
judgment for specific performance, which the pur- 
chaser failed to comply with : — Held : the vendor 
was entitled to rescission of the contract & also 
to receive & retain the deposit. — Hall v. Burnell, 
[1911] 2 Oh. 551 ; 81 L. J. Ch. 46 ; 105 L. T. 409 ; 
55 Sol. Jo. 737. 

Annotations ; — Apld. Ho]ford r. Trim (1921), 65 Sol. Jo. 
768. Rdfd. Farrant v. Olvor (1922), 91 L. .1. Oh. 758. 

C. Effect of Proceedings for Specific Performance. 

1986. Purchaser failing to obtain decree — Failure 
to pay purchase-money — Vendor refused costs un- 
less deposit returned.] —Under two agreements for 
sale, one of which was to be completed on June 1, 
Sc the other on Sept. 29, both in 1846, disputes 
arose upon the title. Sc upon certain valuations 
incident to the purchase. The conveyances were 
engrossed on Jan. 4, 1847, Sc the vendor made two 
requisitions to the purchaser to complete the first 
on Jan. 11, & the second on Jan. 25, 1847, &; 
intimated that non-compliance with the requisi- 
tions would be treated by the vendor as a breach 
of the agreements. The purchaser did not comply ; 
but his solrs. reiterated claims to certain deductions 
& abatements. The disputes continued until 
after Feb. 13, 1847, when the purchaser filed a bill 
seeking specific performance : — Held : the cir- 
cumstances Sc delay did not constitute a case of 
such default by pltf . as to preclude him from a title 


PART VIII. SECT. 2, SUB-SECT. 2. — B. 

1982 i. Whether deposit forfeited in 
absence of stipulation — Purchaser in 


default.] — Ward v. Ellbrton, [1927] 
V. L. R. 494 ; 49 A. L. T. 49 ; [1927] 
Argus L. R. 360. — AUS. 


1982 ii. .] — Korman v. 

Abramson (1921), 49 O. L. R. 0 ; 68 
D. L. R. 609 : 19 O. W. N. 394.— CAN. 
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to specific performance ; but, it appearing on the 
correspondence that the claims of deduction & 
abatements had not been the cause which delayed 
the completion of the purchase, but that want of 
means on the part of the purchaser to pay even so 
much purchase -money as, according to his view, he 
had to pay, was the cause of the delay up to Sd 
until after the date of the filing of the bill, the pur- 
chaser had so acted as to have lost the right to 
enforce a specific performance. But the ct. 
declined giving deft, costs, except upon the terms 
of his returning the deposit. — Gee v, Pear&e 
(1848), 2 De G. & Sm. 325 ; 04 E. R. 140. 
Annotations : — Consd. Abcramun Ironworks v. Wickens 
1868), Jj. R. 5 Eq. 485. Beld. Macbrydo v. Wcekee 
1856). 22 Beav. 533. 

1987. Vendor obtaining decree — Forfeiture on 
non-compliance by purchaser.] — Where deft, by a 
decree in a suit for specific performance was 
decreed to pay the purchase-money within a 
specified time, & failed to do so. The ct., on the 
application of the vendor, ordered the contract 
to be rescinded, <te stayed all proceedings in the 
suit with costs, to be paid by deft., & refused to 
make an order for tlie return of the deposit to deft. 
—Bunn v. Vere (1870), 5 B. J. N. G. 235 ; 23 
L. T. 432 ; 19 W. R. 151. 

A n notation : — Refd. Hutchings v. llumplircys (1885), 51 

L. J. Ch. 050. 

198g. .] Jackson v. Be Kadich 

(1904), 48 Sol. Jo. 087. 

Annotation : — Consd. Hall v. Burnell, [1911] 2 Ch. 551. 

1989. .] — A vendor who has brought 

an auction for specific performance against a 
purchaser who neglects to complete can, even 
after a good title has been shown on inquiry as 
to title before the master, deft, not appearing or 
attending any of the proceedings, obtain judgment 
for forfeiture of the deposit & rescission of the con- 
tract. The d(*posit is in the nature of an earnest 
or guarantee for the fulfilment of the contract as 
well as a part payment of the purchase-money. — 
Hoi^ford V , Trim (1921), 65 Sol. Jo. 768. 

1990. Forfeiture allowed — Alternative claim for 
specific performance.] — Farrant v. Olver, No. 

1 924 (tiitCm 

1991. .] -Glover v, Broome, [1926] 

W, N. 40. 


L. T. O. S. 158 ; 18 Jur. 581 ; 2 W. R. 421 ; 
139 B. R. 253. 

Annotation : — Mentd. Camillo Tank S.S. Co. v. Alexandria 

Engrineering Works (1921), 38 T. L. R. 134. 

1993. As damages on resale by vendor — 

Though loss less than deposit.] — An agreement for 
the sale of a public-house by pltf . to deft, contained 
the following clauses : “ as earnest of the agree- 
ment, the said purchaser has paid into the hands 
of the vendor the sum of £50, which is to be allowed 
in part at the completion of this agreement, &; if 
the said purchaser should fail to fulfil his part of 
the agreement then the deposit money shall 
become forfeited in part of the hallowing damages. 
... If either of the said parties should neglect 
to perform or refuse to comply with any part of 
this agreement, the party so refusing or neglecting 
shall pay to the other the sum of £50, hereby 
mutually agreed upon to be the damages ascer- 
tained & fixed on breach thereof.” Beft., instead 
of paying the deposit gave pltf. an I.O.U. for tlie 
amount & ultimately r(‘fused to complete the 
purchase, & pltf. resold at a loss : — Held : pltf. 
was entitled to recover the £50 & not merely the 
actual damage wliich he had sustained by deft.’s 
breach of contract. —H inton v. Hparkes (1868), 
L. R. 3 C. P. 101 ; 37 B. J. C. P. 81 ; 17 B. T. 600 ; 
16 W. R. 360. 

Annotations : — Apld. Loa v. Whitaker (1872), L. R. 8 C. P. 

70. Consd. Wallis r. Smith (1882). 21 Ch. D. 213. Refd. 

Magee v. Lavcll (1874), 43 L. J. t\ P. 131 ; Howe v. Smith 

(1884), 27 Ch. D. 89 ; Pyo v. Britibh Automobile Com* 

mercial Syndicate (1906), 22 T. L. R. 287. 

1994. Sale by auctioneer.] — Pltfs. were 

auctioneers employed to sell certain premises 
which were put up to auction for sale & knocked 
down to deft, as the higdiest bidder & purchaser. 
Beft. signed a contract in writing, acknowledging 
himself the purchaser, & that he had paid by way 
of deiiosit a sum in part of the purchase-money. 
He had not in fact actually paid any part of the 
purchase-money, but had given an I.O.U. to 
the auctioneers for the deposit : — Held : in an 
action by the auctioneers upon an account stated 
to recover the sum for whicli the I.O.U. was given, 
there was evidence to go to the jury to support it, 
& tlie action was well brought. — Cleave v. Moore 
(1857), 28 B. T. O. S. 255 ; 3 Jur. N. S. 48 ; 5 
W. R 234. 


D. I,0,U, Given for Deposit. 

BO.U.’s generally.] — See Bills of Exchange, 
Vol. VI., pp. 459, 460. 

1992. When amount recoverable — Vendor failing 
to make good title.] — A inirchaser of a leasehold 
may object to the vendor’s title, on the ground 
that he has incurred a forfeiture by omitting for 
the space of a month to pay the annual premium 
of insurance pursuant to his covenant ; although 
it does not appear that the lessor has taken 
advantage of the forfeiture. 

Upon a sale of a leasehold, the purchaser agreed 
to pay a deposit of £50, & the residue on completion. 
Instead of actually paying the £50, he gave the 
vendor £5 & an I.O.U. for £45:— HeZd; the 
vendor, failing to make a good title, was not 
entitled to recover the £45 upon an account 
stated ; & the defence was admissible under never 
indebted.— Wilson v. Wilson (1864), 14 C. B. 
616 ; 2 0. B. K. 818 ; 23 L. J. C. P. 137 ; 23 


Sub-sect. 3. — Recovery of Beposit. 

A. By Whom Recoverable. 

1996. Principal — Deposit paid by agent In own 
name.] — A., as the agent of B. the owner of a 
landed estate, enters into an agreement for the 
sale of it with C., who appears to act on his own 
account, but in fact is the agent of B., & A., etc,, 
bind themselves in a penalty for the performance of 
the agreement. Whereupon 0., pays A., part of 
the purchase-money as a deposit. Upon breach 
of the conditions of sale on part of the vendor ; — 
Held : an action for money had & received lies 
at the suit of D. against B., to recover back the 
deposit without proof of the money being paid 
over by A. to B.— Norfolk (Buke) v. Worthy 
(1808), 1 Camp. 337 ; 170 E. R. 997, N. P. 
Annotations Consd. Bickerton v. Burrell (1816), 5^M. & S. 
Reid. Hum bio Hunter (1848),^2^^Q. 


Ellis V. Goulton, [1893] 1 Q. B. 350. 


, __ B. 310 . 
Mentd. Loach v. 
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1557 Fendor obtaining decree — 
tiprfeiture on non-compliance by pur- 
r^cr.J—GRAT V. Abbott (1924), 33 
L. R. 224 ; [1923] 2 W. W. R. 
424. — CAN. 


1987 11, ,] — Whore a vendor 


sues for specific performance & prays 
that in default thereof ho may have the 
purchaser’s Interest oaucelled & deter- 
mined, he is entitled, if the purchaser 
does not pay the amount due within 
the tune fixed by the ct., to have the 
a.crreement determined & to retain the 
moneys paid thereunder, even If the 


agreement is an open one in that it 
contains no clause pennittingr the 
vendor to cancel It & retain the moneys 
paid to him. — Episoopale Catholiqui*. 
Romaine de Prince Albert Corpora- 
tion V. Mahon, [1926] 1 D. L. R. 411 ; 
[1926] 1 W. W. H. 186 . 20 Sask. L. R. 
318.— CAN. 
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Sect, 2 . — Forfeiture and recovery of deposit: Sub- 
sect. 3, A,, B, C. (a),J 

Mullett (1827), 3 C. & P. 115 ; Wrigrht r. Wilson (1832), 

1 Mood. & R. 207 ; Flight v. Booth (1834), 1 Bing, N. C. 

370 : Mareton v. Roo d. Fox (1838), 8 Ad. & El. 14 ; 

Taylor r. Bullcn (1850), 6 Exch. 770 ; lie Davis & Cavey 

(1888), 40 Ch. D. COl. 

1996. Purchaser from assignee in bankruptcy — 
Bankruptcy superseded — Trustee without title.] — 
Bkpt.’e assignees had contracted for the sale of 
his copyhold lands & received a deposit. The 
commission was afterwards superseded because 
when it issued petitioning creditor’s debt was not 
due. Another commission issued upon the petition 
of another creditor & the same assignees were 
chosen ; — Held : pltf. having abandoned his con- 
tract pending the old commission might recover 
back his deposit. — Bartlett v. Tuchin (1815), 0 
Taunt. 259 ; 1 Marsh. 583 ; 128 E, B. 1034. 

Annotation: — Mentd. Smallcomhe v. Olivier (1844), 13 

M. & W. 77. 

1997. Agent — Action for supposed principal - 
Repudiation by principal.] — A. becomes the pur- 
chaser of an estate sold by deft, at a public auction, 
& signs a memorandum of agreement, in which he 
is described as the agent of M. The supposed 
principal afterwards repudiates the contract ; 
& after notice of the fact to the agent of the vendor, 

A. pays the deposit money, according to the con- 
ditions of sale. Upon its turning out that the 
title is defective, A. is entitled to recover the 
deposit in his own name. — Langstroth v. Toulmin 
(1822), 3 Stark. 145 ; 171 E. R. 802, N. P. 

1998. Lunatic — Vendor ignorant of lunacy.] — 
Pltf. contracted for the purchase of an estate from 
deft., & i^aid a deposit on the terms that unless 
he objected to the title within a certain time, 
same should be considered as accepted. No 
objection was made by him to the title. Pltf. 
at the time of the contract & of the payment of 
the deposit was a lunatic, incapable of understand- 
ii^ the meaning of a contract or of managing his 
affairs, derived no benefit from the contract ; 
but these facts were unknown to deft., who made 
the contract with him fairly & bond fide, believing 
him capable of understanding the meaning of 
same ; — Held : pltf. was not entitled to recover 
the deposit notwithstanding he was a lunatic 
incapable of contracting or of understanding the 
meaning of contracts. — ^Beavan v. M‘ Donnell 
(1854), 9 Exch. 309 ; 2 C. L. R. 474 ; 23 L. J. Ex. 
94 ; 22 L. T. O. S. 243. 

Annotation .—Mentd. Wiltshire v. Marshall (186G), 14 W, R. 

602. . 

1999. Trustee In bankruptcy of purchaser — 
Agreement for forfeiture — Through non-comple- 
tion by purchaser.] — W. having secretly realised 
the greater part of his available property & 
effects, absconded with the proceeds. W. was 
subsequently adjudicated a bkpt., & on Oct. 4, 
1882, pltf. was appointed a trustee of the estate. 
On Oct. 10, W. entered into an agreement, in an 
assumed name, with E. for the purchase of certain 
house property, & paid to deft., as stakeholder 
under the agreement, a certain sum by way of 
deposit, which it was admitted formed part of 
the proceeds of the secret realisation. The 
agreement provided {inier alia), that the deposit 
money should be forfeited to the vendor if the 
purchaser neglected or failed to complete the 
purchase. W. was shortly afterwards arrested 
convicted as an absconding bkpt., & the purchase 
of the property was consequently never completed. 


It was admitted that both deft. & F. had acted 
throughout bond fide in the ordinary course of 
business, & that the non-completion of the agree- 
ment was not caused by any default on the part 
of P. Pltf. having claimed to have the deposit 
money paid over for the benefit of bkpt.’s estate : — 
Held : inasmuch as it was of the essence of the 
contract that the deposit money should be for- 
feited if the purchase was not completed, such 
money belonged to F. & could not be followed by 
the trustee of bkpt.’s estate. 

According to the law of vendor & purchaser the 
inference is that such deposit is paid as a guarantee 
for the performance of the contract, & where the 
contract goes off by default of the purchaser, the 
vendor is entitled to retain the deposit. ... In 
the present case the deposit was paid not to the 
vendor, but to an auctioneer, & the law, as is well 
known, is that an auctioneer to whom a deposit 
is paid under such circumstances receives it as the 
agent of both parties, cannot part with it with- 
out the sanction of both of them (Pollock, B.). — 
Collins v. Stimbon (1883), 11 Q. B. D. 142 ; 52 
L. J. Q. B. 440 ; 48 L. T. 828 ; 47 J. P. 439 ; 31 
W. R. 920, D. C. 

Annotalions : — Consd. Howe r. 8mith (1884), 27 Ch. D. 89. 

Refd. Bishop V. Taylor & Harris (1891), 60 L. J. Q. B. 656 ; 

ChlllinfiTworth r. Escho (1923), 129 L. T. 808. Mentd. 

Biirdettv. Horne (1911), 27 T. L. R. 402. 

B. Against Whom Recoverable. 

2000. Executor.] — A. agrees with B. to purchase 
a copyhold for two lives ; pays £200 in part, & 
was to pay the remainder in three months, & then 
to name his lives & take up his copy ; a ct. is held, 
the three months expire, & the lives not named nor 
the copy taken up, & B. dies suddenly ; & the 
manor comes to one who was not bound by this 
agreement. The exor. of B. decreed to repay the 
£200.— Awbry V. Keen (1087), 1 Vern. 472 ; 1 
Eq. Cas. Abr. 28 ; 23 E. R. 697, L. 0. 

2001. Auctioneer — Stay of proceedings — In spite 
of misdescription.] — Injunction granted to stay 
action against the auctioneer for the deposit, 
although the estate sold, was represented as free- 
hold with leasehold adjoining &. turned out to be 
almost all leasehold, & although there had been 
great delay in making out pltf.’s title. — Fordyce 
V. Ford (1794), 4 Bro. C. C. 494 ; 29 E. R. 1007. 
Annotations: — ^Reld. Drowe v. Hanson (1802), G Voh. Gif) ; 

Drewo v. Corp (1804), 9 Ves. 368 ; Halsey v. Grant (1806), 

13 Vee. 73 ; Knatclibull v. Gruebor (1817), 3 Mcr. 124 ; 

Clive V, Beaumont (1848), 1 De G. & 8m. 397. 

2002. Agent of both parties.] — Collins v. 

Stimson, No. 1999, ante. 

-.] — See, generally. Auction & Auctioneers, 
Vol. III., pp. 23-27, Nos. 162-201. 

Interpleader.] — See Auction & Auc- 
tioneers, Vol. III., p. 37, Nos. 271, 272. 

Agent,]— Agency, Vol. I., pp. 624, 608, 
Nos. 2486, 2810. 

Solicitor.] — See Agency, Vol. I., pp. 667, 

668, Nos. 2808, 2809, 2811-2814. 

C. Grounds for Recovery. 

(a) Contract Not Binding, 

2003. Contract not completed — Agreement un- 
stamped & unsigned.] — Declaration on special 
agreement for the sale of a lease of a house in order 
to recover a deposit for the purchase, the supposed 
agreement being unstamped, but not having been 
signed by either of the parties, or by the auctioneer 
as their agent, pltf. may recover for money had 
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C. (a). 

b. Contract not completed .} — Action 


to recover deposit paid by pltf. on a 
contract for purchase of land from 
deft . : — Held : there was no concluded 
& complete agreement between the 


parties, & pltf, is entitled to a return 
of the deposit. — B yrnes v. MoIvor 
(1909), 10 W. L. 11. 492.— CAN. 
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& received. In such case it is incumbent on deft, 
to show that when the deposit was demanded by 
pltf., he tendered an assignment of the lease. — 
Adams v. Fairbain (1817), 2 Stark. 277 ; 171 
E. R. 646, N. P. 

2004. Purchaser refusing to sign contract.] 

— Pltf. contracted to purchase of deft, the lease, etc., 
of a public-house by a memorandum in the follow- 
ing form : ** Received of Mr. Moeser the sum of 
£80 being the deposit on account of £800, the pur- 
chase-money for the Wlieat Sheaf Tavern, the con- 
tract for which is now being prepared, to be signed 
by the vendor & purchaser when completed & 
ready for signature. B. B. Wisker.’* The con- 
tract tendered to pltf. for signature contained 
amongst others, stipulations that the purchaser 
should pay the expenses of the investigation of the 
vendor’s title, & that, if tlie purchaser should insist 
on any objection or requisition as to title which 
the vendor should be unable or unwilling to remove 
or comply with, the vendor might annul the sale, 
& return the deposit, but without any interest 
or costs of investigating the title ; & that if the 
purchaser should fail to comply with the above 
conditions his deposit should thereupon be for- 
feited to the vendor, who should bo at liberty 
to resell the property. Pltf. refused to sign this 
contract, on the ground that it contained unreason- 
able terms, & deft, resold the proi)erty : -Held : 
the pltf. was entitled to recover back his deposit. — 
Moeser v, Wisker (1871), L. 11. 0 C. P. 120 ; 40 
L. J. C. P. 94 ; 24 L. T. 134 ; 19 W. R. 351. 
Annotation : — Distd. Ohillingworth v. Escho, [1924] 1 Ch. 97. 

2005. Formal contract to be prepared.] — 

Helby V. Denver & Collins (1915), Times, 
Feb. 8. 

2006. .] — By a document of July 10, 

1922, the purchasers agreed to purchase certain 
freehold land & a nursery from the vendor “ subject 
to a proper contract to be prepared by the vendor’s 
solrs.” & acknowledged having paid £240 “ as 
deposit & in part payment of the purchase-money.” 
Completion was fixed for Nov. 2. The purchasers 
signed the document & the vendor added & signed 
a receipt for the deposit confirming the sale. 

A proper contract was subsequently prepared by 
the vendor’s solrs., approved by the purchasers’ 
solr., executed by the vendor, <fc tendered to the 
purchasers for execution. The purchasers, how- 
ever, refused to sign it, declined to proceed with 
the transaction, & claimed tlie return of the 
deposit; — Held: the document of July 10, 1922, 
was only conditional, & did not constitute a firm 
contract, & the purchasers were in the circum- 
stances entitled to recover the deposit ; seitihle : 
the deposit, unless expressly stated to be so, is not 
a guarantee that the purchaser will do his best to 
carry out the purchase, & so forfeitable to the 
vendor if he fails to do so ; but is an anticipatory 
part payment of the purchase-money. — Chilling- 
worth V. Esche, [1924] 1 Ch. 97 ; 93 L. J. Ch. 
129 ; 129 L. T. 808 ; 40 T. L. R. 23 ; 68 Sol. Jo. 
80, C. A. 

Annotations : — ^Refd. Lockett v. Norinan-Wriprlit, [1925] 

1 Ch. 56 ; Keppel r. Wheeler, [1927] 1 K. 13. 577. 


is dismissed on the ground of inadequacy of con- 
sideration, the ct. v^l not aid him in recovering 
his deposit, or ^ving him compensation for his 
loss, by decreeing an account. — Kendall i>. 
Beckett (1830), 2 Russ. & M. 88 ; 9 L. J. O. S. Ch. 
24 ; 39 E. R. 327, L. C. 

Annoiaiiona : — ^Retd. Sainsbury v. Jones (1839), 5 My. & Cr. 

1 ; Aberaman Ironworks v. Wickens (1868), L. R. 5 Eq. 

485 ; Foulkes v. Davies (1868), L. 11. 7 Eq. 42. Menta. 

Suisse V. Lowther (1843), 7 Jiir. 808. 

2008. Contract not enforceable — Statute of 
Frauds.] — Lands of deft, were put up by him to 
auction ; one condition of the sale was, that the 
purchaser should pay a deposit & half the auction 
duty. Pltf. purchased & paid as above. He 
signed a written memorandum of the contract, 
wliich J. N., the auctioneer’s clerk, also signed as 
follows : ” Witness J. N.” J. N. received the 
above sums for M. the auctioneer, & signed the 
receipt, being authorised by M. to do so, as follows ; 
“ For Mr. M. — J. N.” Money was afterwards 
paid over by the auctioneer, on the purchase, to B., 
deft.’s attorney, as his agent. Deft, not being 
able to make out his title, B., as his agent, wrote 
a letter to pltf.’s attorney, naming pltf. & deft., 
saying that he could not make out the title io 
“ this property as freehold,” advising ifitf. ‘‘to 
relinquish his purchase,” &, referring to the 
“ charges ” to bo made by pltf.’s attorney : — 
Held : J. N. did not sign the memorandum as 
agent to deft. ; neither his agency nor the contract 
were recognised by the receipt of the money or 
B.’s letter ; liere was, consequently, no proof of 
a contract to make a title on which deft, could bo 
charged under 8tat. Frauds, s. 4 ; Ac, therefore, 
although pltf. might recover the deposit <fc moiety 
of auction duty as money had Ac received, he could 
not recover interest thereon, nor his expenses of 
investigating the title. — G osbell v, Archer 
( 1835), 2 Ad. <fe m. 500 ; 1 Har. Ac W. 31 ; 4 Nev. 
Ac M. K. B. 485 ; 4 L. J. K. B. 78 ; 111 E. R. 193. 

Annotation Apld. Casboii v. Robertfl (18(52), 31 lioav. 

613. Consd. Monaickciiclaiii v Lcanfio (1923), 39 T. L. R. 

445. Refd. Scott V. Alvaicz (No. 2) (1895), 43 W, R. 694 ; 

ChilliiiffwortU v. Esche (1923), 129 L. T. 808. 

2009. Repudiation by purchaser.] - 

Where on a contract for the sale of a house a 
memorandum is drawn up which does not satisfy 
the requirements of Stat. Frauds, s. 4, Ac is con- 
sequently unenforceable, Ac a deposit is paid by 
the purchaser, if the purchaser repudiates the 
agreement, ho is not entitled to recover the amount 
deposited by him.— Monnickendam v. Leanse 
(1923), 39 T. L. R. 445 ; 07 Sol. Jo. 700. 

2010. No special agreement for recovery.] — 

Casson V, Roberts, No. 2013, post. 

2011. Contract conditional — Consent of lessor to 
be obtained — Sufficiency of consent.] — A. com 
traded with B. for the purchase of the goodwill 
Ac fixtures of a public-house, at the sum of £120^ ; 
£50 was to be paid as a deposit on the landlord’s 
consenting to the change of tenancy, Ac, on the 
remainder of the purchase-money being paid, A. 
was to have possession. The landlord, on applica- 
tion, gave a verbal consent, Ac the £50 was accord- 
ingly paid. A. sent part of his furniture to the 
house, Ac went to reside in part of it ; B., however, 
still continuing to reside Ac carry on the business 

S. R. Q. 104.— AUS. 

d. .] — ^^lAOKLBY V. Brighton 

(1914). 34 N. Z. L. R. 314.— N.Z. 

e. Contract conditional — On arrange- 
ment of govemmeTU loan .] — Gibson v. 
Bain (1925), Gaz. L. R. 407.— N.Z. 

f. On approval of third party.] 

— Pltfs. made a deposit on a pro- 
posed contract for tno sale of land 
which was not to be binding until 


2007. Specffic performance refused — Inadequacy 
of price.] — ^Where his bill for specific performance 

2008 1. Contract not enforceable — 

Nfatufc of Frauds.] — ^Money paid on an 
oral agreement lor the sale of lands, 
cannot, without showing more, bo 
recovered back on the ground that the 
Weement is void by Stat. Frauds. — 

B^ber V . Armstrong (1842), 6 O. 8. 

543.— CAN. 

2008 ii. J — LooKB v. 

Snyder (Sask.) (1912), 22 W. L. R. 

287 ; 1 W. W. R. 939.— CAN. 


2008 iii. ,] — A purchaser 

can recover hack a deposit paid by him 
under a contract for the sale & pur- 
chase of land where the contract is not 
enforceable against him owing to the 
want of a sufficient memorandum 
thereof In writing signed by lilm to 
satisfy Stat. iTauds. — Reeves v. 
Wheatley (1905), 24 N. Z. L. K. 839. 

y z 

0. .]— Norton v. Angus, [1926] 
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there. Some time afterwards, the remainder of the 
purchase-money not having been paid, & possession 
not haying been given up to A., the landlord with- 
drew his consent : — Held : the contract was con- 
ditional on the landlord’s consent being obtained ; 
& the verbal consent originally given having 
been withdrawn before any change of tenancy had 
taken place, it must bo considered as not having 
been given, <fc, the condition not having been 
performed, the money was paid on a consideration 
which had failed, <& A. might maintain money had 
& received, to recover back the £50 paid. — 
Wright v. Newton (1835), 2 Cr. M. & R. 124 ; 

5 Tyr. 730 ; 1 Gale, 67 ; 150 E. R. 53. 

2012. Contract discharged — New contract entered 
into.] — East Lancashire Ry. Co. v, Ett’enfield 
(1851), 18 L. T. O. S. 65. 

2013. Parol contract.] — In the absence of 
special agreement, a deposit paid on account of 
purchase-money, where the contract is not enforce- 
able, is not forfeited in the event of the contract 
not being comxjleted, but the purchaser is not 
necessarily entitled to interest thereon. 

"Where one contracted by parol for tlie purchase 
of lands & paid a dej^osit, afterwards declined 
to complete : — Held : his right to a return of the 
deposit constituted a sufllcient debt to support 
a creditors’ suit against the representative of tlie 
vendor. — Casson v. Roberts (1862), 31 Beav. 613 ; 
1 New Rep. 9 ; 32 L. J. Ch. 105 ; 7 L. T. 588 ; 27 
J. P. 73; 8 Jur. N. S. 1199; 11 W. R. 102; 
54 E. R. 1277. 

ATfinoiaiiona : — Consd. Hinton v. SparkcH (1808), L. 11. 3 C. 

101. Distd. Thomas v. Brown (1870), 1 Q. B. I). 714. 

Dbtd. Morinlckendam v. Loause (1923), 39 T. L. R. 445. 

2014. Vendor not named in contract — Effect of 
knowledge at time of payment of deposit.] — Pltf. 
signed a contract for the purchase of a leasehold 
shop from “ the vendor,” subject to particulars 

6 conditions ; A the auctioneer signed ‘‘ as agent 
for the vendor.” Pltf. paid a deposit, & the 
vendor’s solr. forwarded to pltf.’s solrs, an abstract 
of title, & in reply they wrote : “ without pre- 
judice to any question which may arise as to the 
contract of purchase herein, we beg to name 
Tuesday next to examine abstract of title, with 
deeds, etc.” After examining the abstract they 
forwarded requisitions, writing at the foot of 
them, ‘‘ The above requisitions are made without 
prejudice to any question which may arise as to 
the contract for the purchase of the premises.” 
Pltf. subseqeuntly repudiated the contract, on the 
ground {inter alia), that the contract did not dis- 
close the name of the vendor, & brought an action 
to recover the deposit : — Held : pltf. could not 
recover, having chosen, knowing that the vendor’s 
name did not appear in the memorandum, to pay 
the deposit & receive the abstract of title ; & the 
expression in the correspondence, ” without pre- 
judice to any question which may aiise as to the 
contract of purchase,” could not have been meant 
or understood as referring to the validity of the 
contract. — Thomas v. Brown (1876), 1 Q. B. D. 
714 ; 46 L. J. Q. B. 811 ; 35 L. T. 237 ; 24 W. R. 
821, D. C. 

Annotations : — Consd. Monnickendam v. Leanse (1923), 

39 T. L. R. 445. Refd. Rosslter v. Miller (1877), 25 W. R. 

890 ; ChilllnFworth v. Esche (1923), 129 L. T. 808. 


(6) Title of Vendor Defective, 

2016. When deposit recoverable — Necessity for 
legal estate in vendor.] — Under a limitation in a 
marriage settlement to the husband for life, then 
to the wife for life, then to the heirs of the body 
of the wife & their heirs, the wife took an estate 
tail &: though it was recited in the deed that the 
husband’s father conveyed, in consideration of 
the marriage, & ” for settling & establishing the 
lands, etc., to the uses thereafter expressed,” & 
subsequent uses were added in the deed, this ct. 
would only take notice of the legal estate, & the 
husband & wife having levied a line, & having 
agreed to sell the estate to a purchaser, from whom 
they had received part of the purchase-money, this 
ct. would not permit the purchaser to receive 
back the deposit money in an action for money 
had A received. — ^Alpass v, Watkins (1800), 8 
Term. Rep. 516 ; 101 E. R. 1521. 

Avnoiation ; — Mentd. Pliillips v. James (18G5), 2 Drew. & Sm. 

404. 

2016. — — .] — The vendor of newly in- 
closed lands undertakes to convey them to the 
vendee, this is an undertaking to convey the legal 
estate ; A the vendor having only an equitable 
interest previous to the assignment by the comrs. 
the vendee is entitled to recover his deposit. — 
Cane v, Baldwin (1815), 1 Htark. 65 ; 171 E. R. 
403, N. P. 

2017. No title at time of contract.]— By a 

contract for the sale of freehold i)ropei’ty dated 
Sept. 27, 1917, the date fixed for completion was 
Nov. 1. The vendors having failed to show a 
title by Nov. 6, the purchaser on that date gave 
notice of repudiation unless a proper title was 
shown by Nov. 11 : — Held : the notice was reason- 
able, A the vendor’s failure to comply with the 
notice, entitled the purchaser to repudiate A 
recover the deposit. Semhle : the purchaser would 
be entitled to the same relief on the ground that 
at the date of the contract the vendors had no 
title to the property, A there was therefore a want 
of mutuality. — lie Bayley A Shoesmith’s Con- 
tract (1918), 87 L. J. Ch. 626. 

2018. No title when purchaser called 

upon to fulfil term of contract.] — Roper v, 
CooMBES, No. 2163, post. 

2019. Abandonment of contract on account 

of defect.] — Gosbell v. Archer, No. 2008, ante. 

2020. Vendor entitled only to share in 

proceeds of sale.] — Heath v. Birley (1854), 22 
L. T. O. S. 242. 

2021. Ability to make good title resting on 

doubtful question of fact.] — Simmons v. Hesel- 
tine, No. 2103, post. 

2022. Purchaser precluded from objecting 

to title.] — The vendor, the lessee of building land, 
erected houses thereon A let them separately for 
the whole of his term, subject to the payment of 
annual rents. He then put up these rents for 
sale, A described them as ” improved leasehold 
ground rents.” One of the conditions of sale was, 
that the title would commence with the lease 
granted to him, A that purchasers were not to 
object to there being no reversion in him, the 
vendor : — Held : assuming that these were not 
improved leasehold ground “ rents ” a purchaser 
was precluded from objecting thereto by the con- 
dition of sale, A could not recover back his deposit 


approved by a certain third party 
represent Ins: deft., the proposed vendor. 
Such third party’s approval was refused 
A the pltfs. would not execute the 
agreement in the form in which he 
approved of it:— Held: the deposit 
must be returned. — S iovaldason v. 
Hitsmax (1922), 65 D. L. R. 317 ; 15 


Sask. L. R. 244 ; [1922] 1 W. W. R. 
1146.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (b). 

2017 i. When deposit recoverable — 
No tiUe at time of contract.] — Nova 
Scotia Diocesan Synod v. O’Brien 


(1879), R. E. D. 352.— CAN. 

23191. Abandonment of contract 

on account of dc/ec<.}— B ennett i*. 
Stuart (1927), 27 S. R. N. 8. W. 317 ; 
44 N, S. W. W. N. 75.— AUS. 

2010 il. .1 — ^Woodrow v. 

Connor (1922), 52 O. L. R. 631.— CAN. 



233 


Part VIII. — ^Remedies under an Uncompleted Contract. 


on the ground of there being no reversion in the 
vendor. — W ills v . Cattling (1859), 33 L. T. O. S. 
145 ; 7 W. R. 448. 

2023. .] — A contract for sale of super- 

fluous land of a railvi^ay co. which had been con- 
veyed by the co. to the vendor contained a stipula- 
tion that the purchaser should assume & admit 
that everything, if anything was necessary, was 
done by the co. to enable them to sell the land as 
surplus land, & should not call for or require 
production of any evidence to that effect ; & a 
further stipulation that if the purchasers should 
fail to comply with the terms of the agreement the 
deposit should be forfeited to the vendor. The 
land was not situate in a town or used for building 
purposes. In the course of the investigation of the 
title the purchaser discovered that the prior 
owners had not waived their right of pre-emption ; 
& as the vendor refused to remedy the defect, the 
purchaser brought an action claiming a return of 
the deposit & damages. The vendor then sold 
the land to one of the prior owners : — Held : the 
purchaser was bound by the stipulations to admit 
the title of the co. to sell to the vendor ; & as 
he had refused to abide by that stipulation he had 
broken the contract, & could not maintain the 
action, or claim a return of his deposit. — Best r. 
Hamand (1879), 12 Ch. D. 1 ; 27 W. R. 742 ; sub 
nom. Uamand v. Best, 48 L. J. Cli. 503 ; sidj nom, 
Hammond v. Best, 40 L. T. 709, C. A. 

Annotation : — Consd. lie Davia Cavey (1888), 40 Ch. D. 601. 

2024. .]— King v. Chamberlayn, 

[1887] W. N. 158. 

2025. .J — Be Davis & Cavey, No. 

1832, ante. 

2026. .]— A purchaser of real estate at 

public auction paid a deposit on the purchase- 
money, & signed an agreement to complete the 
purcliase according to the conditions of sale, the 
third of which provided that the title should 
commence with a conveyance on sale of a certain 
date, & that the prior title whether appearing in 
any abstracted document or not should not be 
required investigated or objected to. Tlie pur- 
chaser afterwards discovered aliunde what he 
regarded as a serious defect in the prior title ; 
but it was not suggested that the alleged defect 
was Imown to the vendor when framing the 
conditions of sale. On a summons under the 
Vendor & Purchaser Act, 1874 (c. 78), for a 
declaration that the vendors had not shown a 
good title to the property, & for an order for repay- 
ment of the deposit with interest & costs : — Held : 
the purchaser was precluded by the third condition 
of sale from making any objection in respect of the 
alleged defect in the prior title, & the summons 
must be dismissed. — Be National Provincial 
Bank of England & Marsh, [1895] 1 Ch. 190 ; 
71L.T.029; 43W.R.186; 39 Sol. Jo. 43; 13 R. 347; 
sub nom. Be Marsh’s Purchase, 04 L. J. Ch. 255. 
Annotation : — Consd. He Scott & Alvarez’s Contract, Scott v. 

Alvarez, [1895] 1 Ch. 696. 

2027. .]— Pltf. offered for sale by 

auction a leasehold house which was purchased 
by deft. One of the conditions of sale provided 
that the purchaser should make no objection or 
requisition as to the title between the date of an 
underlease & the date of an assignment of that 
underlease, but should assume that the assign- 
ment vested in the assignee a good title for the 
residue of the term. Deft, discovered that owing 
to a breach of trust <& the fraudulent concealment 
of a will during the period covered by the con- 
dition, the title offered by pltf. was positively 


bad even as a holding title. He therefore refused 
to complete. Pltf. brought an action for specific 
performance & deft, counterclaimed for a return 
of the deposit which he had paid : — Held : pltf. 
was not entitled to specific performance ; A deft, 
was not entitled to a return of the deposit. — 
Be 8cott & Alvarez’s Contract, Scott v. 
Alvarez, [1895] 2 Oh. ($03 ; 64 L. J. Ch. 821 ; 73 
L. T. 43 ; 43 W. R. 694 ; 11 T. D. R. 471 ; 39 
Sol. Jo. 621 ; 12 R. 488, C. A. 

Annotations : — Distd. Simpson y. Gilley (1922), 92 L. J. Ch. 

194. Apld. Beyfus v. Lodge, [1925] I Ch. 350. Refd. 

Re Calcott & Elvln’s Contract (1898), 67 L. J. Ch. 327 ; Re 

Wallis & Barnard's Contract, [1899] 2 Ch. 515 ; Re 

Hughes & Ashley’s Contract, [1900] 2 Ch. 595 ; Toon v. 

Stanbury-Kardley (1906), 22 T. L. 11. 536. Mentd. Re 

Wells, Boyer r. McLean (1903), 72 L. J. Ch. 513. 

2028. Good title not deduced In action for 

specific performance.] — Where, in a suit by 
vendor for specific performance it was certified 
that a good title was not deduced, the ct. ordered 
a return to deft, of his deposit money, witli interest 
at 4 per cent., & declared deft, entitled to a lien 
on the estate for the same, & also for his costs, with 
liberty to apply, & subject thereto, dismissed the 
bill. — Turner v. Marriott (1867), D. R. 3 Eq. 
744 ; 15 L. T. 607 ; 15 W. R. 420. 

Annotations Folld. Re New Land DeveloT)nient Assocn. 

& Fagenco (1892), 61 L. J. Ch. 323. Refd. Kitten v. 

Howett, [1904] W. N. 21 ; Re Fvirneaux & Aird’s Contract, 

[1906] W. N. 215. 

2029. .] — Pearl Life Assurance Co. 

V. Buttenshaw, [1893] W. N. 123. 

2030. Title to commence with particular 

instrument — Incorporation of covenants in earlier 
deed.] — Pltf. contracted to purchase of defts. a 
house described as a “ freehold ” residence, etc., 
being lot 2 referred to in the particulars, subject 
to certain conditions of sale, & paid the deposit, 
(’ondition (5) : “ The abstract of title to lots 1, 2, 
& 3, being the freehold portion of the proijerty, 
will commence with a conveyance of Apr. 17, 
1860, & no purchaser shall investigate, or take any 
objection in respect of the title prior to the com- 
mencement of the abstract.” (9) ” If any error 
or misstatement shall appear to have been made 
in the particulais of sale, it is not to annul the 
sale ; but shall entitle the purchaser to compensa- 
tion.” The abstract of the deed of Apr. 17, 
1860, recited an indentui'c of Mar. 2, 1850, whereby 
E. assigned to R. in fee, & another deed whereby 
R. assigned to certain trustees in fee, & by the 
deed the trustees conveyed to defts.’ testator in 
fee, subject, so far as the premises were subject 
thereto, to the covenants A conditions on the 
part of the grantee, his lieirs assigns, in the 
indenture of Mar. 2, 1850. Pltf. refused to com- 
plete tlie purchase without further explanation 
of what these covenants & conditions were, & 
defts. refused any fuithcr abstract, relying on 
conditions (5) &: (9) : — Held : the property having 
been sold as ” freehold,” X)ltf. was entitled to 
have an unencumbered freehold title under the 
deed of Apr. 17, 1860 : conditions (6) & (9) did 
not protect defts. : & pltf. was therefore entitled 
to rescind the contract & recover the deposit, etc. 
— Phillips v. Oaldcleugh (1868), L. R. 4 Q. B. 
159 ; 9 B. & S. 967 ; 38 L. J. Q. B. 68 ; 20 L. T. 
80 ; 17 W. R. 575. 

Annotations : — Apld. Hone r. Gakstatter (1909), 63 Sol. Jo. 

286. R^d. Cato V. Thompson (1882), 9 Q. B. D. 616. 

2031. Previous voluntary conveyance by 

vendor — Invalidity doubtful.] — Deft, having ex- 
ecuted a voluntary conveyance, agreed to sell the 
property comprised in it to pltf., who paid a 
deposit. Pltf. refused to accept the title & sued 


2C28 i. Oood title not deduced in action for specific performance,] — Bullen v. Wilkinson (19121, 21 O. W. 11. 427 ; 

3 O. W. N. 859 ; 2 D. L. R. 190.— CAN. 
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for the deposit : — Held : deft, could not make a 
good title, because the voluntary conveyance might 
have since been confirmed by a consideration, & 
its invalidity therefore depended on a doubtful 
state of facts, &, because deft, could not compel 
pltf. to concur in defeating the previous con- 
veyance, & making a good title to himself ; & 
pltf. was therefore entitled to recover the deposit. 
— Clakke V, WiLLOTT (1872), L. R. 7 Exch. 313 ; 
41 L. J. Ex. 197 ; 21 W. R. 73. 

Annoiaiions Refd. lie Briggs & Spicer, [1891] 2 Ch, 127 ; 

Noyes r. Paterson (1893), 8 K. 323. 

2032. Whether purchaser may compel 

vendor to make good title.] — Clarke v . Willott 
No. 2031, ante, 

2033. Objection not made within stipulated 

time.]^ — Pltf. was the purchaser, at a sale by 
auction, of an estate put up for sale by deft., 
together with A. since deceased, subject to con- 
ditions of sale. Ry the third condition the vendors 
were to deliver an abstract of title within seven 
days, “ all objections & requisitions not stated 
in writing & delivered to the vendors’ solr. within 
fourteen days from the delivery of the abstract, 
were to be considered as waived,” &, in that 
respect, “ time was to be of the essence of the 
contract.” The twelfth condition stipulated that 
“ the vendors being trustees should not be reciuired 
to obtain the concurrence of any one interested 
in the proceeds of the sale,” &; the fomteenth 
condition stated that “ if the purchaser should 
fail to comply with those conditions his deposit 
should bo thereupon actually forfeited to the 
vendors,” who were to be at liberty to rtiscll & 
recover the deficiency, if any, & the costs of resale 
from the defaulting pui’chaser. Pltf. signed the 
usual agreement to complete the purchase accord- 
ing to the conditions, ct paid a deposit of £300. 
An abstract of title was delivered within seven 
days, which showed that the property had been 
devised to deft. & his co-trustee A., since deceased, 
upon trust to pay th(i income to F., testator’s 
son-in-law, for life, & after his decease to sell the 
estate & stand possessed of the j^roceeds ” “ upon 
the trusts for the children of F. as therein 
mentioned.” It was stated in the abstract that 
F. would join in conveying the property ; but 
the abstract was silent as to whether or not F. 
had any children. An objection, though not 
until after the expiration of the stipulated fourteen 
days, was made by the purchaser to the title, on 
the ground that F, being still alive the power of 
sale had not arisen & the vendors could make no 
title, to which the vendors replied, that the 
objection was made too late ; & it was not a valid 
one. It subsequently appeared that the trusts 
in favour of the children of F. were for the bemefit 
of such of his chUdren by H., testator’s daughter, 
as should be living at testator’s death, to be paid 


to them if sons at twenty-one, or if daughters 
at that age or marriage, with limitations over 
for the benefit of survivors on the death of any 
child under twenty-one & being a daughter 
unmarried. F. & H. had eight children living 
at testator’s death, all of whom at the date of the 
sale had attained twenty-one, & three of whom 
being daughters had married & settled their 
shares of the trust fund. An action having been 
brought by pltf., the purchaser, to recover his 
deposit : — Held : he was entitled to recover it 
back, although the objection to the sale was not 
made within the stipulated fourteen days, the 
vendors having in fact no title at all to sell the 
property, & no power to make one. — Want v, 
STAJ.LIBUASS (1873), L. R. 8 Exch. 175 ; 42 L. J. 
Ex. 108 ; 29 L. T. 293 ; 21 W. R. 685. 

Annotations: — Distd. Sopor v. Arnold (1887), 37 Ch. D, 96. 

Befd. Saxby v. Thomas (1890), 04 L. T. 05. 

2034. Vendor refusing to procure release of 

restrictive covenants — Agreement by vendor to 
make good marketable title.] — T. agreed to sell to 
(). certain freehold houses, & to make a good 
marketable title. On investigation of the title 
it appeared that the houses were part of a pro- 
perty which had been sold by a building society 
in lots, subj(ict to stringent restrictive covenants 
which were admitted to make the title not a 
marketable one. T. having dccUned to procure 
a release of the covenants, C. brought an action 
to recover back his deposit. T. adduced evidence 
that O. knew of the restrictions at the time of 
the contract, & the jury found that he did : — 
Held : this evidence could not be admitted to 
modify the terms of the express contract, & the 
pltf. was (mtitled to recover. — O ato v, Tiio31PSON 
(1882), 9 Q. B. D. 616 ; 47 L. T. 491, C, A. 
Annotations : — CoQSd. Ashburnor v. Sowell, [18911 3 Ch. 405. 

Apld. May v. Platt, [1900] 1 Ch. 616. Consa. Hudd v. 

Lascolles, [1900] 1 Ch. 815 : Alderdale Estate Co. v. 

MoGrory, [19171 1 Ch. 414. Refd. Ellis v. Uogers (1885), 

29 Ch. D. 661 ; Ilalkett v. Dudley, [1907) I Ch. 690 ; 

Simpson v. Gilley (1922), 92 L. J. Ch. 194. 

2035. Forfeiture of deposit under condition 

— Resale to another purchaser — Vendor unable to 
make good title.] — Soper v, Arnold, No, 1960, 
ante, 

2036. Act of bankruptcy by vendor.] — 

Powell v, Marshall, Parkes & Co., No. 1768, 
ante. 

2037. Vendor entitled under uncompleted 

contract.] — Ue Hucklesby & Atkinson’s Con- 
tract, No. 2170, post. 

2038. Proof of defect of title — On whom onus 
lies.] — (1) In an action for money had & received, 
to recover back a deposit on a sale, on the ground 
of a defect of title, the party bringing the action 
must prove the title bad ; & it shall not be 
sufficient to show that the title has been deemed 
insufficient by conveyancers, who have been 
employed to advise upon it. 

(2) Under the general count for money paid, the 
buyer of a property shall not recover the expenses 


2037 i, Vendor erdiUed under 

uncompleted contract.] — Chapman & 
Field v. Keys (1908), 27 N. Z. L. R. 
769.— N.Z. 


g. Vendor unable to make title 

to material part of premises sold .] — 
Perrin v. Reynolds (1886), 12 V. L. 
R. 440. — AUS. 


h. Title subject to incumbrances. 

— of land has a right t 
a title free from incumbrances, & i 
the vendor is unable to give sue] 
a title, the purchaser may recove 
Garnet 

(1853), 7 N. B. R. (2 All.) 624.-~CAN. 

,■ 7 • ^ — ^Wratton V. Nayloi 

(N. fe.) (1895), 24 S. C. K. 295.— CAN. 


1. — — .] — Sutcliffe v. Smith 

(1912), 21 W. L. R. 326.— CAN. 

M* No title to part of pro- 

perty .] — ^After a contract had been 
made for the purchase of 73 acres the 
purchaser discovered that the vendor 
had no title to 5 acres of the land. He 
then grave notice of rescission & de- 
manded a return of his deposit : — 
Held : he was entitled to repayment. — 
Clark v. Everett (1884), 1 Man. L. R. 
229.— CAN. 


n. Vendor's right to sell derived 

under power in mortgage — Power vera- 
tvnisly exercised . ) — Looking v. H alsted 
(1888), 16 O. R. 32.— CAN. 

o. Defect cured after issue of 


writ.] — Purchaser's action to rescind 
& for a return of his deposit on the 
grround that the vendor was unable to 
make title at the time fixed by the 
contract for closing when time was of 
the essence of the contract, is not 
defeated by showing that the defect 
had been cured since the issue of the 
writ. — McNiven V. Pigott (1914), 31 
O. L. R. 365 ; 19 D. L. R. 846 : 6 
O. W. N. 341.— CAN. 

p. Probability of land sHU 

subject to dower .] — Re Morris & 
CiiERTKOFP, [1925] 2 D. L. R. 1115 ; 
56 0. L. R. 665.— CAN. 

q. Vervdor unable to give 

title contracted for,] — Ibrahimbhai v. 
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of investigating the title, if it afterwards turns out 
to be bad. — Camfield t>. Gilbert (1802), 4 Bsp. 
221 ; 170 E. R. 698, N. P, ; aybaeqiient proceedings 
(1803), 3 East, 616. 

2039. Equitable title.] — In an action to recover 
back the deposit on a purchase, upon the vendor’s 
failure to make a good title, the ct. will collater- 
ally inquire whether the title be good in equity. 
Qu, : whether interest necessarily accrues on a 
deposit which is recovered back, & whether it can 
be recovered as damages on the money counts, 
without a special count for interest. — Maberley 
V. Robins (1814), 5 Taunt. 625 ; 1 Marsh. 258 ; 
128 E. R. 836. 

Annotations: — Reid. Smith i). Jackson & Lloyd (1810), 

1 Madd. 618 ; Leo v. Mnnn (1817), 8 Taunt. 45. 

2040. .] — In assumpit to recover money 

deposited upon a purchase, upon an allegation 
that deft, has failed to make a proper title, tliis 
ct. will not consider whether the title is of a 
doubtful description, such as a ct. of equity 
would not compel an unwilling purchaser to take, 
but simply whether deft, has or has not a legal 
title to convey. — B oyiman v, Gutch (1831), 7 
Bing. 379 ; 5 Moo. & P. 222 ; 9 L. J. O. S. C. P. 
63 ; 131 E. R. 147. 

Annotations : — Consd. Simmons v. Heseltinc (1858), 5 C. B. 

N. S. 554. Refd. Bnimftt v. Morton (1857), 3 Jiir. N. S. 

1198 ; Stevens e. Austen (1861), 3 E. & K. 085. Mentd. 

Pott V. Turner (1830), 8 L. J. O. S. C. P. 282 ; Neeves v. 

Burrage (1849), 14 L. T. O. S. 394. 

2041. Sale of leasehold — Assignment of lease 
necessary to complete title — Duty of vendor to 
show tender of assignment.] — Adams v, Fairbain, 
No. 2003, ante, 

{c) Power of Sale Defective, 

2042. When deposit recoverable — Power subject 
to conditions — Conditions not fuifllied.] — Pltf. pur- 
chased land, & paid a deposit. The condition of 
sale stated that the sale was made by a first mtgee. 
under a power of sale. It afterwards appeared 
that the power of sale was given only in case the 
mtgee. should give notice in writing to the mtgor. 
to pay the money duo, «& the mtgor. should not 
pay within three calendar months after such 
notice ; & it was provided that the receipts of 
the mtgee, should discharge tlie person paying from 
being answerable for misapplication of the money, 
or inquiring into the propriety of the sale purport- 
ing to be made in pursuance of the i)ower, & from 
being obliged to be satisfied whether the terms 
on which the sale was made by virtue of the 
power were complied with. After this mtgo. & 
before the sale, the mtgor. had executed several 
additional mtges. on the property. No notice 
was in fact given to him by the mtgee., but, 
before the sale, & after the subsequent mtges., he 
agreed in writing that it should be lawful for the 
first mtgee. to sell without giving notice : — Held : 
the purchaser, upon discovery of these facts, was 
entitled to rescind the contract & recover the 
deposit. Although, after the sale & before the 
rescinding of the contract, the mtgor., the first 
mtgee. & several, whether all or not did not appear, 
of the subsequent mtgees., had executed an in- 
denture, whereby it was declared & agreed that 
the sale should be valid although no notice had 
been given. — Forster v, Hoggart (1850), 15 
Q. B. 165 ; 19 L. J. Q. B. 340 ; 15 L. T. O. S. 134 ; 
117 B. R. 417 ; sub nom, Foster v, Hoggart, 14 
Jut. 757. 

Annotation : — Retd. Jennings v. Brunt (1868), 19 L. T. 705. 


2043. Sale by trustees of settlement — Con- 

ditions of sale not fulfilled.] — Upon a contract for 
the sale of an estate, one of the conditions of sale 
disclosed that the estate was limited to the use of 
Mrs. C. for life, with remainder to tmstees to sell 
for the benefit of her children ; & “ there being 
tliree only of such children, all of whom had 
attained the age of twenty-one,” it was stipulated 
that such children, or their assigns or truste(*8, 
should, if required, join in the conveyance to the 
purchaser ; but that no objection should be taken 
to the title by the purchaser on account of tiu* 
sale taking place in the lifetime of Mrs. (J. It 
appeared that two of the children of Mrs. 
were married women with children, & that the^y 
had settled their funds in trust for themselves 
for life, with remainder to their children : — Held : 
as the grandchildren of Mrs. C. were minors, A 
neither they nor their trustees could effectually 
join in the conveyance, the condition of sale 
was not fulfdled, & the purchas(*r was entitled to 
recover back his deposit.— Mosley v. Hide (1851), 
17 Q. B. 91 ; 20 L. J, Q. B. 539 ; 17 L. T. O. S. 
106; 117 E. R. 1216; sub nom, Moseley v. Hide, 
15 Jur. 899. 

Annotation : — Folld. Want v. Stallibrasa (1873), L. K. 8 

Exch. 175. 

2044. Sale of lease by way of under- 

lease.] — Re Walker & Oakshott’s Contract, No. 
1843, ante, 

2045. Sale to be “ by order of executors ” — 

Sale by administrator durante absentia.] — Webb v. 
Kirby, No. 2111, qwsi. 

2046. Sale by assignee of executors — 

Assignee not a donee of power of sale.]--(l) S., 
being seised in fee of a messuage, & Jiavirig other 
real & personal estate, died, having dcvis<Ml all 
his real & the residue of his personal estate lo 
W. S. & H. S., ” their heirs, exors. & adminis- 
trators,” upon trust that W. S. & H. S., or thti 
survivor of them, or the heirs, exors., or adminis- 
trators of such survivor, should sell. Testator 
further declared that W. S. A H. 8., or the survivor 
of them, or the exors. or administratoi*s of such 
survivor, should hold the proceeds of the sah^ 
in trust to pay debts A invest all the residue of 
the trust moneys in govt, or real securities, A 
pay the dividends equally between testator’s 
wife A daughter during their lives, A wholly to 
the survivor after the decease of one of them ; A, 
after the decease of that siu'vivor to divide tiu* 
whole equally amongst all the then living childrc^ri 
of testator, or, failing them, according to th(‘ St at. 
Distributions. Testator also appointed W. S. A 
H. B. bis exors. They acted in the trust, A IT. S., 
the survivor, devised all his real A personal trust 
estates to A. A B., whom he also appointed his 
exors., to hold to them, their heirs, exors., admini- 
strators A assigns, upon the same trusts as t'vstator 
H. B. held them. After the death of 11. B., A. 
A B. sold the messuage in question to C’., who 
subsequently contracted with pltf. to sell it to 
him in fee. In an action by pltf. to recover the 
deposit money paid under this contract, on the 
ground that C. had failed to make out a good 
title:— HeW; pltf. was entitled to recover ; 
inasmuch as, by reason of the omission of 
“ assigns ” in the description of the donees of 
the power of sale in the devise by B. creating the 
trust, the title of the devisees of H. B. to convey 
to C, was too doubtful for a ct. of equity to compel 
specific performance of the contract. 


Fmjtoher (1896). I. L. R. 21 Bom. 
827.— IND. 

r. Action for recovery — Necessity 
for notice of rescission ^ demand ,] — 


I Whore there is a want of title, a notice 
of rescission A demand for the deposit 
Is not necessary before bringing action ; 
I the commenoement of an action for 


the money is the strongest kind of a 
demand & of notice of rescission. — 
Laycook V. FowliKR (1910), 16 W. L. 
11. 441.— CAN, 
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(2) S. in 1810 bought the messuage in fee for 
£462. The price paid to A. & B. by C., upon the 
sale of it to him in 1855, was only £73 4s., & the 
contract price between C. & pltf., in 1859, was 
£350 : — Held : the inadequacy of the price at 
which A. & B. sold constituted a breach of trust ; 
&, as pltf., having notice, was affected thereby, 
pltf. was entitled on that ground to refuse to 
complete the contract. — Stevens v. Austen (1861 ), 
3 E. & E. 685 ; 30 L. J. Q. B. 212 ; 3 L. T. 810 ; 
7 Jur. N. S. 873 ; 121 E. B. 600. 

Annotation : — As to (1) Consd. Osborne to Rowlett (1880), 

13 Ch. D. 774. 

204-7. Sale under power of attorney — Sale 

not authorised by power.] — B. executed a volun- 
tary settlement of land in favour of his wife & 
children, which contained a power of sale ; sub- 
sequently, B. being about to leave England, 
executed a power of attorney to E., authorising 
him to sell all or any of his lands, but in general 
terms. E., as B.’s attorney, agreed to sell a 
portion of the land comprised in the settlement to 
deft., A; deft, contracted the next day, May 4, 
1876, to sell the same piece of land to pltfs. On 
the execution of this contract a deposit of £200 
was paid, k, tlie purchase was to be completed on 
Jan. 1, 1877. The title was objected to by pltfs. 
on the ground that the power of attorney did not 
authorise the sale to deft., k an action was com- 
menced in the Exch. Div. in Aug. 1877 for the 
return of their deposit, & for damages for breach 
of the contract ; deft, asserted that the contract 
was binding &; the title good, & by his counter- 
claim asked for specific j)erformance. An order 
had been obtained by consent in another action 
to administer the trusts of the settlement, confirm- 
ing the proposed sale by E. to deft., k it had also 
been decided in the action that an order might be 
made dii’ecting a jierson to convey for B. Deft, 
subsequently offered a conveyance direct from B. 
or from the trustees of the settlement, which was 
declined : — Held : the power of attorney did not 
authorise E. to sell to deft, any portion of the land 
comprised in the settlement ; k such a sale was 
not sufficient to call into operation the 27 Eliz., 
c. 4, pltfs. could not be affected by the order in 
the administration action, & the title being 
defective, pltfs. were entitled to recover their 
deposit, with the costs of the action, the damages 
to be ascertained to be limited to the conveyancing 
costs. — General Meat Supply Assocn., Di’d. v. 
Boufpler (1879), 40 L. T. 126; on appeal, 41 
L. T. 719, C. A. 

2048. Sale by trustees of will — No immediate 

power of sale con|erred — Offer to procure con- 
veyance by tenant for life.] — Vendors contracted 
to sell land as trustees for sale & the purchaser 
paid a deposit. Upon investigation of the title 
it appeared that the vendors had no power of sale 
until the death of an existing tenant for life. 
The purchaser objected to the title, & the vendors 
thereupon offered to procure a conveyance from 
the tenant for life under the powers of Settled 
Land Acts. The purchaser declined to enter into 
a new contract with the tenant for life, & took out 
a summons under Vendor & Purchaser Act, 1874 
(c. 78), to have it declared that the vendors had 
not shown a good title in accordance with the 
contract, & claiming a return of the deposit, with 
interest thereon at 4 per cent, per annum from the 


date of the contract until payment k the costs 
of investigating the title : — Held : the purchaser 
was entitled to an order in the terms of his sum- 
mons . — Re Bryant & Barningham’s Contract 
(1890), 44 Ch. D. 218 ; 59 L. J. Ch. 636 ; 63 L. T. 
20 ; 38 W. B. 469, O. A. 

Annotations : — Apld. Re Head’s Trustees & Macdonald (1890), 
45 Ch. D. 310 ; Re Cooke & Holland's Contract (1898), 
78 L. T. 106. Distd. Rc Baker & Selmon's Contract, 
11907] 1 Ch. 238. Refd. London & Scottish Issue Co. v. 
Adams (1893), 9 T. L. R. 396. 

2049. Offer to obtain con- 

currence of beneficiaries.] — Trustees k exors. 
entered into a contract for the sale of part of their 
testator’s real estate under the belief, which 
proved to be erroneous, that they had an im- 
mediate power of sale. The purchaser objected 
to the title ; k after the time fixed for comple- 
tion had passed, the vendors offered to obtain the 
ooncurrencG of the beneficiaries, k make a title 
in that way : — Held : the purchaser could not, 
after the time for completion was passed, be com- 
pelled to take a title which was different from that 
which he had agreed to take, k which required 
investigation ; k the vendors must repay to him 
the deposit that he had paid, with interest, k pay 
his costs of investigating the title. — Re Head’s 
Trustees k Macdonald (1890), 45 Ch. D. 310 ; 
69 L. J. Ch. 604 ; 63 L. T. 21 ; 38 W. B. 657, 0. A. 

Annotations: — Apld. Bellamy v. Debenham, [18911 1 Ch. 
412. Distd. Re Baker & Selmon’s Contract, [1907] 1 Ch. 
238; Brickies v. Snell, [19161 2 A. C. 599. Consd. 
Re Hailes & Hutchinson’s Contract, [1920] 1 Ch. 233. 
Refd. London & Scottish Issue Co. r. Adams (1893), 9 
T. J... 11. 396. 


{d) Delay by Vendor, 

2050. General rule.] — Motion for an injunction 
to restrain an action against the auctioneer for 
the deposit, refused, where there had been great 
delay on the part of the vendor. — Lloyd v, Collett 
(1793), 4 Bro. C. C. 469 ; 4 Ves. 089, n. ; 29 E. B. 
992, L. C. 

Annotations :—¥oM, Venn r. Cattell (1872), 27 L. T. 469. 
Reid. Fordyce v. Ford (1794), 4 Bro C. C. 494 ; Omerod 
V. Hardman (1801), 5 Ves. 722 : Seton r. Slade, Hunter 
V Seton (1802), 7 Ves. 265 ; Alley v. Deschamps (1806), 
13 Vos. 225 ; Walker v. Jeffreys (1842), 1 Hare, 341 ; 
Firth V. Greenwood (1855), 1 Jur. N. S. 866 ; Sticknoy v. 
Keeblc, [19151 A. C. 386. 

2051. Non - completion by time speclffed.] — 

Cornish v, Bowley (1800), 1 Solwyn’s, N. P. 
13th cd. p. 219. 

Annotation: — Consd. Farquhar v. Farley (1817), 1 Moore, 
C. P. 322. 

2052. .] — Carpenter v. Blandford, No. 

1973, ante, 

2053. Question as to purchaser’s liability to 

complete.] — Howe v. Lawrie (1843), 1 L. T. O. S. 
252. 

2054. Time essence of contract.] — Time is of 

the essence of a contract or agreement for the sale 
of land at law; k if the conveyance is not com- 
pleted on or before the day specified in such con- 
tract, the vendee may recover back his deposit 
money in an action for money had k received. — • 
Beamish v, Owens (1846), 7 L. T. O. S. 187. 

2055. Conditions contemplating post- 

ponement.] — Pltf. was the purchaser of a re- 
version at a public auction under conditions of 
sale by which the purchaser was to pay a deposit 
of 20 per cent, into the hands of the auctioneers 
as part of the purchase-money, k sign agreements 
for payment of the remainder on or before Aug. 
17, at the offices of the vendor’s solrs., when k 
where the purchase was to be completed, but 
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shoiild the completion of the purchases be delayed 
from any cause whatever beyond that period the 
purchaser was to pay interest on the balance of 
the purchase-money from that day until the 
completion of the purchase at the rate of 5 per 
cent, per annum, Pltf. paid the deposit at the 
time of the sale, but owing to objections taken to 
the title the contract was not completed by Aug. 
17. In an action against the vendor & auctioneers 
to recover the deposit : — Held : pltf. was not 
entitled to recover, for that by the conditions 
of sale, the parties had expressly contemplated a 
postponement of completion of the contract be- 
yond Aug. 17, & time was not of the essence of 
the contract. — Patrick v. Milner (1877), 2 C. P. 
D. 342 ; 46 L. J. Q. B. 537 ; 36 L. T. 738 ; 41 

J. P. 668 ; 25 W. R. 790, D. C. 

Jnnotaiion Mentd. Akt. lleidar v. Arcos, [1927] 1 K. B. 

2056. Vendor attempting to resell.] — A 

vendor, having power under Ids contract to 
rescind in the event of the pm'chaser insisting upon 
any requisition which the vendor is unable or 
unwilling to comply with, must exercise that power 
promptly & in good faith, & may not delay the 
exercise of it for the purpose of obtaining time 
to negotiate, behind the purchaser’s back, for the 
sale to a third jiaHy of the property the subject 
of the contract. A contract for the sale of cer- 
tain property contained the usual provision that, 
in the event of the purchaser insisting upon any 
requisition which tlie vendor was unable or 
unvrilling to comply witli, the vendor might, by 
notice in writing, rescind the contract. A 
requisition was made A insisted upon which was 
the subject of considerable correspondence ex- 
tending beyond tlie day fixed for completion, & 
in which the purchaser inquired, but without result, 
whether the vendor intended to rescind. In the 
meantime the vendor had, unknown to the pur- 
chaser, been negotiating for the sale of the 
property to a third party. Finally, the purchaser 
commenced an action for repayment of the deposit, 

& other relief. The vendor counterclaimed 
specific performance: — Held: the purchaser was 
entitled to be relieved from the contract & to 
repayment of the deposit. — Smith v, Wallace, 
[1895] 1 Ch. 385 ; 64 L. J. Ch. 240 ; 71 L. T. 814 ; 
43 W. R. 539 ; 13 R, 201. 

2057. Vendor not in position to complete.] — 

Warren v, Moore (1898), 14 T. L. R. 497, C. A. 

2058. Reasonable notice to vendor fixing time — 
For showing proper title.]— 22c Bayley & Shoe- 
smith’s Contract, No. 2017, ante, 

2059. For ratification by other owners.] — 

Lee V, SoAMEs, No. 2176, post, 

2060. For delivery of abstract.] — Comp- 

ton V, Bagley, No. 2178, post, 

2061. For completion.] — S. agreed to pur- 

chase from K. & J,, land speculators, a farm for his 
own occupation forming part of a much larger estate 
which K. & J. had contracted to purchase with a 
view of sub-selling it in several lots at a profit. 
The contract between S., & K. <fc J. named Oct. 11, 
1911, as the day for completion. On the date 

K. & J., however, were not the legal owners of 
the estate & could not complete. Ultimately, 
on Jan. 30, 1912, S. gave them notice of cancella- 
tion unless the purchase was completed within 
fourteen days. K. & J. were still unable to com- 

lete, & S. issued his writ claiming the return of 

is deposit. Thereupon K. & J. resold the farm 
to another purchaser : — Held : the equitable 
doctrine that the times fixed for completion 
was not to be regarded as the essence of a contract 
had no application in oases where the stipulation 
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as t-o time could not be disregarded without 
injustice being done to one or other of the parties, 
or where one of the parties had put himself in 
default, as where a vendor had been guilty of 
unnecessary delay in completion, & the purchaser 
had served him with a notice reasonably limiting 
the time at the expiration of which he would treat 
the contract at an end. — Stickney v. Keeble, 
[1915] A. C. 386 ; 84 L. J. Ch. 259 ; 112 L. T. 
664, H. L. ; subsequent proceedings, 84 L. J. Ch. 
927. 

Annotations : — Apld. Jamshed Khodaram Irani v. Bnrjorjl 
Dhunjlbhia (1915), 32 T. L. R. 156. Refd. Re Bayley & 
Shoesmith’s Contract (1918), 87 L. J. Ch. 626. 

(e) Misdescription and Misrepresentation, 

2062. Misrepresentation — Abstract containing 
deeds not executed — & representing incumbrances 
to be paid off.] — Bedford v, Forbes (1843), 1 
Car. & Kir. 33 ; 2 L. T. O. S. 192, N. P. 

2063. Misdescription — Tied public-house sold as 
free.] — In the conditions of sale of the lease of a 
public-house, it was described as “ a free public- 
house ” ; the lease contained a covenant that the 
lessee & his assigns should take their beer from a 

articular brewer ; this lease was all read over 
y the auctioneer at the time of the sale, who said 
mistakenly that it was a free public-liouse, & that 
the covenant about tlie beer had been decided to 
be bad : — Held : a purchaser, who heard the lease 
read over, was not bound under these circumstances 
to complete the purchase, but was entitled to 
recover back the deposit. — Jones v. Edney 
(1812), 3 Camp. 285 ; 170 E. R. 1384, N. P. 

Annotations : — Consd. Flight v. Booth (1834), 1 Bing. N. C. 
370. Reid. Bnimflt v. Morton (1857). 30 L. T. (). S. 98 : 
Grosvenor v. Qreon (1858), 28 L. J. Ch. 173 ; Re Davis & 
Caroy (1888), 40 Ch. D. 601 ; Re Fawcett & Holmes’ Con- 
tract (1889), 42 Ch. I). 150. 

2064. Underlease sold as lease.] —Blake 

V. Phinn, No. 2300, post, 

2065. Property wrongly described as “ land 

tax redeemed.’^] — By the particulars on a sale by 
auction of freehold land, the property was described 
as “ land tax redeemed.” The only evidence of 
that fact was a statement in the witnessing part 
of a conveyance, dated 1844, twelve years before 
the date of the sale from M. to H., from whom 
the property came by various mesne assignments 
to tlie vendor, in which the then vendor acknow- 
ledged to have received the amount of the purchase- 
money for the purchase of the premises “ & the 
fee simple & inheritance thereof in possession, 
free from land tax & all other incumbrances,” 
& a statutoi^ declaration by M., to the effect that, 
to best of his knowledge & belief, no land tax had 
ever been paid for or in respect of the land ‘ ‘ subse- 
quently to the purchase or redemption thereof 
in or about the year 1799 ” : — Held : this was not 
such evidence of the fact of the land tax having 
been redeemed as to entitle the vendor to insist 
upon the completion of his purchase, notwith- 
standing a condition which provided that “ Every 
deed or entry on or copy of court roll dated more 
than ten years ago shall be conclusive evidence of 
everything recited or stated therein ” for, this 
was not a direct statement or recital of the fact 
that the land tax had been redeemed, but only 
an acknowledgment by the then vendor that 
the then purchaser had paid a certain sum for the 
land as being free of land tax & other incum- 
brances, & it was consistent with such statement 
that the land tax had not been redeemed, but 
that it had been purchased or assigned to the 
then purchaser, or to a trustee for him, in whom 
or in whose representative it might still be 
vested ; purchaser was entitled to recover back 
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sect. 3, C. je), (/) <£: (gr).] 

the deposit with interest & costs of investigating 
the title. — ^Poppleton v. Buchanan, Buchanan 
V. POPPLETON (1858), 4 C. B. N. S. 20 ; 27 L. J. 
C. P. 210 ; 31 L. T. O. S. 83 ; 22 J. P. 546 ; 4 
Jur. N. S. 414 ; 6 W. R. 372 ; 140 E. R. 986. 

2066. Of ground rents.] — Robins v. Evans, 

No. 2204, post. 

2067. Sale of term certain — Lessor having 

right of option to determine lease.] — Weston v . 
Savage, No. 2113, post. 

2068. Effect of provision for error.] — Re 

Hare & O’More’s Contract, No. 1811, ante. 

2069. Property substantially different.] — 

Jacobs v . Revell, No. 2189, post. 

2070. Statements calculated to mislead — Pur- 

chaser induced to believe that vendor is stating 
facts within his knowledge.] — (1) Where a vendor 
puts up a property for sale with the intention of 
selling the whole of it in lots, with restrictive 
covenants to be entered into by each of the pur- 
chasers, it is a question of fact whether there was 
any intention that the restrictive covenants 
should be in favour of each purchaser as against 
the oih(‘rs ; & if such was the intention, the 

covenants can be enforced by the purchasers & 
their assigns inter sc. 

(2) Neither a condition of sale which provides 
that a property is sold subject to any matter or 
thing affecting the same, whether disclosed at the 
time of sale or not, nor the provisions of Con- 
veyancing Law of Property Act, 1881 (c. 41), 
s. 3 (3), relieve a vendor from disclosing any 
incumbrance or liability of which he is aware or 
which he has the means of knowing. 

(3) Where a vendor of property or liis agent 
makes a statement which is calculated to mislead 
the purchaser into believing it to be a statement 
of facts within Ids knowledge, & the purchaser, 
relying on such statement, enters into a contract 
to purchase the property & pays a deposit, the 
vendor cannot enforce the contract, but the 
purchaser is entitled to rescind the contract & to 
recover the deposit from the vendor. — N otting- 
ham Patent Brick & Tile Co. v . Butler (1886), 
16 Q. B. D. 778 ; 55 L. J. Q. B. 280 ; 54 L. T. 
444 ; 34 W. R. 405 ; 2 T. L. R. 391, C. A. 

notation 8 • — A 8 to (1) Extd. CollinB r. Castle (1887), 36 
Ch. D. 243. Apld. Bower v. Sandford (1889), 5 T. L. R. 
570. Consd. Birmlnfirham & Bletrict Land Co. v. Allday, 
(1893] 1 Ch. 342. Refd. Sheppard v. Glhiioro (1887), 57 
L. J. Ch. 6 ; Spicer r. Martin (1888), 14 App. Cae. 12 ; 
Davis V. Leicester Corpn., [1894] 2 Ch. 208 ; Naldor & 
Collyer’s Brewery Co. v. Harman (1900), 82 L. T. 594 ; 
Rogers v. Hosegood, [1900] 2 Ch. 388 ; Formby v. Barker, 
[1903] 2 Ch 639 ; Reid v. BickerstafP, [1909] 2 Ch. 305 ; 
Will6 V. St. John, [1910] 1 Ch. 84 ; Kelly v. Barrett, [19241 
2 Ch. 379. As to (2) Retd. Simpson v. Gilley, (1922), 
92 L. .T. Ch. 194. As to (3) Consd. Saxby v. Thomas (1890), 
G3 L. T. 695. Retd. Beyfus v. Lodge, [1925] Ch. 350. 
Generally, Retd. Whitehouse v. Hugh, [1906] 1 Ch. 253. 

(/) Non-Disclosure. 

2071. Non-disclosure on sale of leasehold — 
Landlord’s notice to repair.] — A landlord having 
given notice to his lessee, imder a covenant in the 
lease, that he would re-enter if the premises were 
not put into repair within three months, if an 
auctioneer sell the lease without communicating 
the notice to the vendee, the latter may recover 
his deposit from the auctioneer, although he knew 
the dilapidated state of the premises at the time 
of sale. — Stevens v . Adamson (1818), 2 Stark. 
422 ; 171 E. R. 692, N. P. 

Annotations : — Consd. He LeyJand & Taylor (1900), 69 
L. J. Ch. 764. PoDd. CarUsh v. Salt, [1906] 1 Ch. 335. 
Consd. Beyfus v. Lodge, [1926] Ch. 360. 

2072. Purchaser precluded from ob- 


jecting to non-disclosure.] — On July 31, 1924, 
deft, purchased from pltfs. two leasehold houses 
& paid a deposit. Completion was fixed for 
Aug. 21, 1924. Under the lease the vendors were 
bound to do tlie inside & outside repairs. The 
conditions of sale provided that the purchaser 
should execute all necessary repairs. Requisitions 
on title were delivered, one of which asked whether 
any notices from landlords had been served on the 
property. The answer was that the vendors were 
not aware of any. The answer was made in good 
faith, but in fact the vendors had received land- 
lord’s notices on July 7, 1924, calling upon them, 
within three months of July 4, 1924, to make good 
the dilapidations found to have accrued on the 
premises “ as per the schedule liereto annexed.” 
On discovering their mistake the vendors, on 
Aug. 20, 1924, sent copies of the notices to the 
purchaser, who then declined to complete unless 
the vendors complied with the notices at their 
own expense. (Condition {a) of the conditions 
of sale provided that the production of the last 
receipt for rent should be conclusive evidence that 
all the covenants had been complied with. Condi- 
tion (b) provided that if any notices were out- 
standing they should be complied with at the 
expense of the purchaser. Pltfs. brought an 
action for specific performance of the contract 
by deft. Deft, counterclaimed for the rescission 
of the contract A the return of his deposit : — 
Held: (1) the notices contained material facts 
which it was the duty of the vendors to disclose, 
& that the non-disclosure deprived them of the 
riglit to the special relief of specific performance ; 
that neither condition (a) nor condition (b) reliev('d 
the vendors from the obligation of disclosing the 
notice's, because the former required the purchaser 
to assume to be true that which the vendors know 
at the time of the sale to be untrue, A the latter 
only stated as a contingency that which the ven- 
dors knew to be a fact ; (2) the purchaser having 
made out no case for the ri ‘scission of the contract 
it was good at law, & since the purchaser refused, 
to complete according to its terms he was not 
entitled to the return of liis deposit. — Beyfus v. 
Lodge, [1925] Ch. 350; 95 L. J. Ch. 27; 133 
L. T. 265 ; 41 T. L. R. 429 ; 69 Sol. do. 507. 

2073. Dropping of life.] — (1) Where, in 

the particulars of sale, property was stated to be 
held under the C. estate upon three lives, & it 
appeared in an action to recover back the deposit, 
tliat one of the lives had dropped before the sale, 
& that the property was not held directly under 
the C. estate : — Held : deft, could not call the 
auctioneer to prove that he stated before the sale 
that the life had dropped ; but deft, might give 
evidence to show that, before the sale, pltf. had 
read the original lease under which the property 
was held. 

(2) A party recovering back a deposit paid on 
the purchase of real property is not entitled to 
interest. 

(3) In an action against the vendor of an estate 
to recover the deposit on a contract for the pur- 
chase, if deft, on notice produce the contract, 
pltf. need not prove its execution. — Bradshaw 
V. Bennett (1831), 5 0. & P. 48 ; 1 Mood. Sd R. 
143 ; 172 E. R. 872, N. P. 

2074. LiabUity to compulsory acquisition.] 

— Certain leasehold houses were sold by auction, 
which were described in the particulars & 
conditions of sale as a well secured rental with 
reversionary interest, as an eligible investment. 
By the provisions of a local Act, for the establish- 
ment of the South London Market co., the co. 
were authorised to treat for, purchase, & take 
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the premises in question for the purposes of the 
Act. No notice was given of this liability in the 
particulars & conditions of sale ; & the jury found 
as a fact that the vendee had no notice of the 
liability. The conditions contained no express 
warranty of title : — Held : ( 1 ) pltf . was not 
justified in stating this contract in the declaration, 
as a warranty of a clear title, free from all charges, 
incumbrances, & liabilities ; (2) the purchaser was 
entitled to rescind the contract, on ascertaining 
that the premises were liable to be taken for the 
purposes of the Act. — Ballard v. Way (1836), 
1 M. & W. 520 ; 2 Gale, 61 ; Tyr. & Gr. 851 ; 5 
L. J. Ex. 207 ; 1.50 E. R. 540. 

2075 . Unusual covenants — Covenant not to 

assign.] — ^A lease contained a covenant by the 
lessee “ not to assign or part with the x)ossession 
of the premises without the consent of the lessor, 
such consent not to be unreasonably withheld.” 
An intending purchaser of the lease had signed 
an agreement with the lessee to purchase the lease 
from him, & had paid a deposit in pursuance of 
the agreement ; but before the day fixed for the 
completion of the purchase the purchaser became 
aware of the existence of this covenant in the 
lease, & ho refused to complete, on the ground 
that this covenant was not disclosed to him before 
he signed the agreement : — Held : this covenant 
was an “ unusual ” covenant, & as it was not 
disclosed to the purchaser before signing the agree- 
ment, he was justified in refusing to complete the 
purchase, <fe was entitled to recover back the 
deijosit. — Bishop v. Taylor & Co. (1891), 60 
L. .T. Q. B. 556 ; 64 L. T. 529 ; 55 J. F. 695 ; 
39 W. K. 542 ; 7 T. L. K. 419, D. C. 

2076 . Effect of condition that title is 

to be accepted.] — He Hap:dicke & Lipski’s Con- 
tract, No. 1841, ante. 

2077 . Restrictive covenants.] — N otting- 

ham Patent Brick & Tile Co. v . Butler, No. 
2070, ante. 

2078 . Non-disclosure on sale of freehold — Re- 
strictive covenants.] — Where a vendor of freehold 
property mentioned to the purchaser that the 
property was subject to the same conditions as 
the adjoining property; — Held: (1) the jmr- 
purchaser was not fixed with constructive notice 
of restrictive covenants, & therefore specific 
performance was refused ; (2) property described 
in a conti’act for sale as “ freehold ” means un- 
incumbered freehold, & such a description does not 
properly describe freeholds subject to restrictive 
covenants ; (3) there is an obligation on a vendor 
of freeholds to disclose restrictive covenants, & 
if he does not disclose them, the purchaser is 
entitled to a return of his deposit. — H one v. 
Gakstatter (1909), 53 Sol. Jo. 286. 

2079 . Service of party-wall notlce.]--The 

service of a party-wall notice under the London 
Budding Act, 1894, c. ccxiii, & the issue of the 
usual award throwing upon the owner the liability 
to contribute a proportion of the cost of the party- 
wall works when completed, are material facts 
which a vendor is under an obligation to disclose 
to an intending purchaser, inasmuch as they affect 
the purchase price & constitute a latent defect 
in the title to the property ; non-disclosure, how- 
ever innocent, will afford the purchaser sufficient 
ground for obtaining rescission of his contract, 
followed by return of the deposit with interest, &; 
payment of the costs of investigating the title. — 
Oarltsh V. Salt, [1906] 1 Ch. 335 ; 75 L. J. Oh. 


175 ; 94 L. T. 58 ; 54 W. R. 244 ; 50 Sol. Jo. 
157. 

Annotations : — Distd. Beyfus v. Lodge, riU251 Ch. 350. 

Reid. Shepherd v. Croft, [19111 1 Ch. 521 ; Tiiigloy v. 

Mttllcr, [1917] 2 Ch. 144. 

2080 . Right of way.] — Trustees put up 

for sale by auction two adjoining freehold proper- 
ties. Lot 2 was an hotel standing in its own 
grounds & approached from the main road by a 
carriage drive. Lot 3 was a house the only access 
to which from the main road was by a carriage 
sweep opening into the carriage drive of lot 2. 
Both properties were leased, & the lease of lot 2 
reserved to the lessors a right of way over the 
carriage drive to get access to lot 3. By an error 
the particulars of sale of both lots 2 3 made no 

mention of the right of way, but on the sale plan, 
which formed no part of the contract, it was 
apparent that the only access to lot 3 was over the 
carriage drive. By the conditions of sale the 
properties were sold subject to all rights of way 
& other easements “ whether or not the same shall 
be “ mentioned in or upon the Particulars ... or 
the Sale Plan, if any, . . . but if there shall be 
found any such easement . . . not disclosed or 
partially or inaccurately disclosed in the Particu- 
lars or the Sale Plan, if any, such non-disclosure 
or partial or inaccurate disclosure shall bo deemed 
to be an omission or error within the meaning of 
Clause 15.” 

By clause 15, “if any error, misstatement, or 
omission shall be discovered in the Particulars or 
Sale Plan, if any, . . . the same shall not annul 
the sale, nor shall any abatement or compensation 
be allowed or paid by the vendor or purchaser.” 
The lease of lot 2 was produced to G., the pur- 
chaser, before the auction & was perused by his 
solr. G. was almost blind : but the particulars 
were read to him, & he bought lot 2 with the 
intention of building over the carriage drive. 
The abstract included the lease of lot 2, witJi a 
plan showing the carriage sweep to lot 3, but G.’s 
solr. made no requisition about it, & sent to the 
vendors’ solr. a draft conveyance of the property 
unincumbered, in which the vendors’ solr. inserted 
a reservation of the right of way to lot 3. G. 
refused to accept this addition. The vendors 
brought an action for specific performance with 
the reservation, or, alternatively, rescission & 
retention of the deposit. G. counterclaimed for 
rescission & return of the deposit : "Held : the 
condition as to errors only applied to errors which 
were not known to the vendors ; & the purchaser 
was not bound to make a requisition as to the 
right of way, when the abstract showed a title 
to an unincumbered freehold ; & the purchaser 
was entitled to rescission & retmn of the deposit. 
—Simpson v. Gilley (1922), 92 L. J. Oh. 194 ; 
128 L. T. 622. 

(g) Vendor Unable to Perform Contract. 

2081 . General rule.] — If A. agrees to sell an 
estate to B., & is afterwards disabled from doing 
so, B. may recover back the money deposited, in 
an action for money had & received although the 
contract for the sale be under seal. — Greville 
V. Da Costa (1797), Peake, Add. Cas. 113 ; 170 
B. R. 213, N. P. 

2082 . .] — Where money has been paid under 

a written agreement, but which agreement the 
party is unable to perform, the other may maintain 
an action for money had & received generally, A 
is not bound to declare on his special agreement. — 
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Sect, 2. — Forfeiture and recovery of deposit: Suh- 
sect. 3, C. (q) & (h), D, (St E.] 

Farreb V. NiGimNOAL (1798), 2 Esp. 039 ; 170 

E. R. 481. 

2083. Sale of leasehold premises — Lease con- 
taining covenant to repair — Part of property pulled 
down before sale — Part pulled down not described 
In particulars.] — Where leasehold premises are 
sold by auction, & the lease containing the usual 
covenant to repair is produced & read to the 
bidders, if any of the buildings demised & described 
in the lease have been pulled down before the sale, 
the purchaser is not bound to complete the i)ur- 
chase, & may recover back liis deposit, although 
the building pulled down be not described in the 
particulars of sale. — G ranger v. Worms (1814), 
4 Camp. 83 ; 171 E. R. 27, N. P. 

2084. Sale of licensed premises — Vendor unable 
to transfer license.] — Pltf. having agreed to assign 
an hotel, of which he was the proprietor, & the 
wine, beer, & spirit licenses, to deft., it was dis- 
covered when tlie agreement was to be executed, 
that ho had omitted to renew his licenses at the 
previous annual licensing day, whereupon an agree- 
ment was entered into between pltf. & deft., that 
pltf. should deposit £150 as a security for the taking 
out of the licenses & that he would on or before 
Aug. 16, take or cause to be taken out & granted, 
the licenses, either in his own name or in that of 
deft., & in either case would transfer them to 
deft. ; & further, that if same were not done so 
that deft, should be in a situation to enjoy the 
full benefit of the licenses, on or before Oct. 31, 
then & in such case pltf. should forfeit & pay to 
deft, the said sum of £150, <fe if the licenses should 
be procured & assigned, & deft, should exert 
himself, & be put to any expense in procuring, or 
endeavouring to procure the same, he should^ be 
entitled to be paid such expense out of the £150 ; 
& if the licenses were not obtained on or before 
Oct. 31, i^ltf. should allow deft, so much per week, 
as a remuneration for the loss occasioned by not 
obtaining the licenses by Aug. 16. On Aug. 16, 
an application was made by pltf. for licenses to 
the justices, who sent for deft., but, in consequence 
of his non-attendance, the licenses were not granted, 
the justices stating, that they would have granted 
them had he attended. The licenses were obtained 
in Nov., when pltf. & deft, both attended before 
the justices. In an action under Interpleader 
Act, 1831 (c. 68), to try the right to the deposit : — 
Held : pltf. was entitled to recover, as the obtain- 
ing of the licenses was prevented by the act of 
deft., in not attending before the justices on 
Aug. 16. — Bryant v. Beattie (1838), 4 Bing. 
N. C. 254 ; 1 Arn. 65 ; 5 Scott, 751 ; 7 L. .T. G. P. 
78 ; 2 Jur. 276 ; 132 E. R. 786. 

Annotation : — Mentd. Parfltt v. Chambre, Ex p. D’Alteyrac 
(1872), L. R. 15 Ea. 30. 

2085. .] — On Jan. 17, 1867, upon a 

contract for the sale of a public-house, the vendor 
agreed to make a proper assignment of the licences 
on Feb. 5, 1867, the day fixed for the completion 
of the contract, or as soon thereafter as might be. 
The business of the house had been carried on 
under the management &, under a licence granted 
under Alehouse Act, 1828 (c. 61), in the name of 
the vendor’s son A., as servant to liis father. 
In Nov. 1866, A. went to America, & had not since 
been heard of, & since that time, but without any 
transfer of the licence from A., the business had 
been continued under the management of B,, 
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b. Mutual rescission.] — Christie 
i;. Robinson (1907), 4 C. L. R. 1338. 


another son of the vendor : — Held : the vendor, 
not being able to obtain the indorsement of the 
licence by A., was not in a condition to perform 
his contract, &; consequently the purchaser 
might recover back his deposit & the expenses 
which he had incurred in about the purchase. — 
Claydon V. Green, Green v. Claydon (1868), 
L. R. 3 C. P. 611 ; 37 L. J. C. P. 226 ; 18 L. T. 
607 ; 16 W. R. 1126. 

Annotations Refd. Cowles v. Gale (1871), 7 Ch. App. 13, n. , 

Tadcaster Tower Brewery Co v. Wilson, 11897] 1 Ch. 705. 

Mentd. Sharpe v. Wakoflcld (1888), 21 Q. B, D. 66. 

2086. Agreement for sale made by vendor’s 
agent — Property already sold by vendor.] — Tyrer 

V. King, No. 2276, post. 

2087. Vendor unable to procure lessor’s consent 
to assignment.] — ^A purchaser of leasehold pro- 
pei*ty, which the vendor cannot assign without a 
licence from his lessor, is entitled to damages, 
beyond return of the deposit, with interest &; 
expenses, for loss of his bargain by reason of the 
vendor’s omission to do his best to procure such 
licence. 

A vendor agreed with a purchaser for the sale ot 
a leasehold hotel, subject to the consent of the 
lessor being obtained to the assignment of the 
lease, & the purchaser paid a deposit on his pur- 
chase-money. The vendor died without having 
completed his contract, & the purchaser then 
brought an action against his legal personal 
representative for specific performance. Deft., 
being desirous of freeing the vendor’s estate from 
the action, induced the lessor to refuse his consent 
to the assignment, which the lessor accordingly 
did, & the purchaser thus lost his bargain. There • 
upon the purchaser amended his action by claiming 
damages & return of the deposit: — Held: pltl. 
was entitled, not only to the return of his deposit, 
with interest & costs of investigating title, but also 
to the damages he liad sustained by the loss of 
his bargain, through the omission of deft, to obtain 
the lessor’s consent. — D ay v. Singleton, [1899 J 
2 Ch. 320 ; 68 L. J. Ch. 593 ; 81 L. T. 306 ; 4S 

W. R. 18 ; 43 Sol. Jo. 671, C. A. 

Annotations : — ^Distd. Poafio v. Courtney, [1904] 2 Oh. 503. 

Consd. Re Daniel, Daniel v. VasHall, [19171 2 Ch. 40.5 

Apld. Braybrooks v, Whaley, [1919] 1 K. B. 435. Reid 

Smith V. Butler (1900), 48 W. R. 583. 

2088. Act of bankruptcy by vendor — Before date 
for completion — Unprotected transaction — Vendor 
unable to give good receipt for purchase-money.] — 

Powell v. Marshall, Parkes & Co., No. 1768, 
ante. 

(h) Other Cases, 

2089. Both parties in default.] — In an action 
by the vendee, on an agreement for the purchase 
of a public-house, with mutual stipulations, & 
liquidated damages for non-performance : — Held : 
both parties having made default under the a^ee- 
ment, pltf. was entitled to recover his deposit. — 
Clarke v. King (1826), 2 C. & P. 286 ; Ry. & M. 
394 ; 172 E. R. 128, N. P. 

2090. Purchaser compounding with creditors— < 
Vendor agreeing not to enforce contract.] — ^A. 
having agreed to piu'chase an estate, & paid a 
deposit, B. the seller is unable to make a good 
title by the stipulated day. A. afterwards, 
upon negotiating a compromise with his creditors, 
states his apprehension that he may be compelled 
by B. to complete the purchase, & applies to B. 
to cancel the contract, & return the deposit. B. 
refuses to do either, but says that he will never 

d. Repudiation by purchaser ac* 
cepted by vendor.] — Henderson iv. 
Young & Kuhlman (1912), 15 W.^A. 
L. R. 6.— AUS. 


c. .] — Campbell v. Greer 

(1860), IOC. P. 205 ; subsequent pro‘ 
ceedings (1861), 11 C. P. 231.— CAN. 
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take any steps against A. to enforce the contract. 
Upon this footing, the composition proceeds ; 
0. engaging to secure Is, in the £1 : — Held : it 
would be a fraud upon the creditors, & upon C. 
if B. were to seek to enforce the contract, &: there- 
fore A. cannot maintain an action against B. for 
the deposit. — Claiik v, Upton (1828), 3 Man. &; 
By. K. B. 89. 

2091. Part of purchase-money to be raised by 
loans — Condition for return of deposit if no loans 
arranged — Meaning of “ arranging a loan.”] — 

IIeitzmann V, Gowenlock (1891), 7 T. L. B. 611, 

C. A. 

D, Effect of Proceedings for Specific Performayice. 

2092. Action for recovery in King’s Bench 
Division — Specific performance subsequently de- 
creed.] — Hoggart V, Scott, No. 2158, post. 

2093. Vendor counterclaiming specific per- 

formance— Transfer to Chancery Division.] — In an 
action by purchaser of land against vendor for 
return of deposit deft, counterclaimed specific 
performance : — Held : the action ought to be 
transferred to the Oh. Div. —London Land Go., 
Ltd. V. Harris (1881), 13 Q. B. I). 540 ; 53 L. J. 
Q. B. 536 ; 51 L. T. 296 ; 33 W. B. 14. 

2094. Repayment ordered by decree in specific 
performance proceedings.] — Southcomb v. Exeter 
(Bp.), No. 2124, post. 

2095. Loss of right to specific performance — 
Delay of vendor — No defect in title.] - Southcomb 
V. Exeter (Bp.), No. 2124, post. 

2096. Delay of purchaser.]— Howe v. 

Smith, No. 1959, ante. 

2097. Specific performance refused — Under- 
taking by vendor.] — Boyou v. Paul, No. 2126, 
post. 

2098. - - Contract still binding at law.] — Re 

Davis & (.^avey. No. 1832, ante. 

2099. Vendor’s suit for specific performance — 
Injunction restraining action for recovery of 
deposit.] — There is no general rule of practice to 
the effect that the ct. will not, in a suit for specific 
performance by a vendor, restrain an action by 
the purchaser to recover the deposit. 

The purchaser* of certain property by private 
contract having paid his dcjposit, considered the 
title defective, k> brought an action for the recovery 
of such deposit. The vendor then filed a bill, 
& moved for an injunction to restrain such action : 
— Held : a ct. of equity was the projier tribunal 
to try a question of title, & on bringing the deposit 
into ct., the injunction must be granted. — Kei.l 
r. Nokes (1863), 32 L. J. Ch. 785 ; 8 L. T. 824 ; 
11 W. B. 978 ; subsequent proceedings (1866), 35 
L. J. Ch. 729. 

E. Interest on Deposit. 

2100. Whether interest on deposit allowed — 
Delay by vendor.] — Cornish v. Bowley (1800), 
1 Selwyn’s N. P., 13th ed. p. 219. 

Aniioiatifyn : — Consd. Farqiiahr v. Farley (1817), 1 Moore, 
C. P. 322. 

2101. Vendor failing to make good title.] — 

In an action to recover back a deposit paid on the 
purchase of an estate, the vendor not being able 
to make a good title, if pltf. declare specially, & 
allege as special damage that he has Ipst the use 
of his money ; on making out his case, he will 
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^ 2094 i. Revo/yment ordered by decree 
specific performance proceedings .] — 

Hamilton v. MaoDonkll (1910), 19 
Man. L. II. 385.— CAN. 

209411. .]— McGrekvy r. HoD- 

l>ER (1912), 23 O. W. li, 099 ; 1 
J. — ^VOL. XL. 


be entitled to interest on the deposit money from 
the time the purchase should have been com- 
pleted. — D e Bernales V. Wood (1812), 3 Camp. 
258 ; 170 E. B. 1375, N. P. 

Annotations : — FoUd. Farquhar v. Farley (1817), 1 Moore, 

C. P. 322. Distd. Lee v. Munn (1817), 1 Moore, C. P. 481. 

Refd. Petre v. Buncombe (1851),2L. M.&P. 107 ; Steams 

V. Village Main Reef Gold Mining Co. (1904), 48 Sol. Jo. 

700. 

2102. .] Maberley V. Bobins, No. 

2039, ante. 

2103. .] — (1) ^Vlle^e the ability of the 

vendor to make a good title to a portion of tlu' 
premises sold depends on a doubtful question of 
fact or of law, the title will not be deemed a good 
or sufficient title as between vendor & purchaser. 

(2) Where, therefore, A. bought certain premises 
the description of which in the particulars included 
a stall, which was claimed by the purchaser of the 
adjoining house under the same vendor, & it was 
doubtful as a matter of fact whether the description 
had been corrected at the time of the sale to A. 
so as to exclude the stall, & as a matter of law 
whether the stall was included in the conveyance 
to the purchaser of the adjoining premises, & a 
ct. of equity had refused to decree specilic per- 
formance against A. : — Held : A. was entitled to 
recover back his deposit & interest, & tlie expenses 
of investigating the title, in an action against the 
vendor. — Simmons v. Heseltine (1858), 5 C. B. 
N. S. 554 ; 28 L. J. C. P. 129 ; 5 Jur. N. S. 270 ; 
7 W. B. 133 ; 141 E. B. 224. 

Annotations: — -As to (1) Consd. Stcvoiis v. Auslon (lK(il), 

3 K. & E. 685. Refd. Osboruo v. Rowlett (I 880), 13 Ch. D. 

1 774. 

2104. — .] — Turner v. Marriott, No. 

2028, ante. 

2105. --- - .J — King v. Chamberlayn, 

[1887] W. N. 158. 

2106. .] - Re Bryant A Barning- 

haivi’s Contract, No. 2048, ante. 

2107. .] — Re Head’s Trustees A 

Macdonald, No. 2019, ante. 

2108. .] — Bradshaw v. Bennett, No. 2073, 

ante, 

2109. Where contract not binding - No 

written contract.] — G osbellv. Archer, No. 2008, 
ante. 

2110. — ~ — Contract not enforceable.] - 

Casson V. Boberts, No. 2013, ante. 

2111. Vendor’s power of sale defective.] - 

Pltf. being administrator de bonis non cum testa- 
mento annexo durante absentid of A. H. who was 
next of kin of testator, A living in Canada, A 
being also administrator durante absentid of the 
said A. H. of the goods of L. H. who was the 
surviving trustee A extrix. of testator’s will, put 
up certain of testator’s leaseholds for sale. In 
the conditions of sale, it was stated that “ the 
vendor sells under the will of J. H.” testator ; A 
in the pai’ticulars, that the sale was “ by order of 
the exors.” Deft, became the purchaser, but 
refused to complete, on the grounds that these 
statements were misrepresentations, the sale being 
by an administrator durante absentid A not by 
an exor., A also because the ceMuis que trust under 
the will were not parties to the contract : — 
Held : ( 1 ) though the letters of administration 
durante absentid were good during the life of the 
principal until they were revoked yet, as he was at 

e. Loit (1909), 12 W. L. R. 4.— CAN. 

e. Where purchaser in posses- 

sion until rescission,] — Turley v. 
Evans (1863), 13 C. P. 214.— CAN. 

f. Misrepresentation by vendor.] 

— Power v. Atkins, (1921] N. /. L. R. 
763.— N.Z. 


O. W. N. 536 ; 8 B. L. R. 755.— CAN. 

2094 iii. .] — Alokicshi Bassi v. 

Hara CiiAND Bass (1897), I. 

24 Calc. 897 ; 1 C. W. N. 705.— IND. 

PART VIII. SECT. 2, SUB-SECT. 8.— E. 

21001. Whether interest on deposit 
allowed — Delay by vendor .] — Gwillam 
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Sccf, 2 . — Forfeiture and recovery of deposit: Svib- 
sect, 3, E,, F. & G, Sects, 3 c£: 4 ; Sub-sect, T 

the time of the sale living in Canada, & it was 
therefore impossible to know when the agreement 
was made, wliether he was then alive or not, 
pltf. was not entitled to specific performance ; 
(2) interest at the rate of 4 per cent, per annum 
was allowed on the deposit on the purchase-money 
which had been paid by the intending purchaser 
under the conditions of sale. — Webb v. Kirby 
(1856), 7 De G, M. & G. 376 ; 26 L. J, Ch. 145 , 
28 L. T. O. 8. 314 ; 3 Jur. N. 8. 73 ; 5 W. It. 189 ; 
44 E. R. 147, Jj, C. 

Annotation: — As to (1) Consd. llcwson v. Shollcy, 11914] 

2 Ch. 13. 

2112. Misdescription by vendor.]— Pop- 

PLETON V, Buchanan, Buchanan v, Poppleton, 
No. 2065, ante, 

2113. .] — 8., being in the occupation 

of a public-house, contracted with W. to sell to 
liim the residue of the lease, of which twelve & 
a half years at least were unexpired. W., the day 
after signing the contract, by which ho agreed f/O 
take possession on Apr. 15, 1878, paid a sum as 
a deposit to S.’s agent. The abstract of title 
showed that S.’s lessors had a right of oiition to 
determine the lease at the end of five years, & W. 
at once rescinded the contract, & required the 
return of the deposit money- 8. refused to repay 
the money, & W. issued a writ in his action on 
Apr. 10, to recover it ; — Held : (1) W.’s objection 
to the title was valid ; he was not bound to wait 
till Apr. 15 before issuing the writ ; (2) he was 
entitled to repayment of the deposit money with 
interest. — W eston v, 8avaoe (1879), 10 Oh. I>. 
736 ; 48 L. J, Ch. 239 ; 27 W. R. 654. 

Annotations : — As to (1 ) Apld. Bellamy v. l)<‘beiihain, [1891] 

1 Ch. 412. As to (2) Distd. Smith v. Butler (1900), 48 

W. K. 583. 

21 14. ,]~~Be Hare O ’More’s Con- 

tract, No. 1811, ante. 

2115. Vendor unable to procure licence to 

assign.] — D ay v. Singleton, No. 2087, ante. 

2116. Non-disclosure.] — G aulish v. Salt, 

No. 2079, ante. 

2117. Damages for loss of interest on deposit — 
Who may recover — Personal representative of pur- 
chaser.] — (1) Where the vendor of an estate, the 
vendee having made a deposit in part payment of 
the purchase-money, fails to make out a good 
title by the time stipulated, & the vendee dies, 
the pei'sonal representative of the vendee, & not 
his heir, is entitled to maintain an action to recover 
damages for loss of interest on the deposit, & for 
expenses incurred by the vendee in endeavouring 
to procure a title, the injury accruing to the 
personal estate. 

(2) After bringing an action in which the 


grievance alleged is the loss sustained by breach of 
the contract I think it would be impossible to bring 
a second action, or to resort to any other means to 
enforce the contract, inasmuch as the first action 
is to be deemed an election as to the remedy sought 
(Tindal, O.J.). — Orme V. Broughton (1834), 10 
Bing. 533 ; 4 Moo. & 8. 417 ; 3 L. J. C. P. 208 ; 131 
E. R. 1002. 

Recovery from auctioneer.] — See Aucjtion 
Auctioneers, Vol. III., p. 25, Nos. 178-184. 

I F. Purchaser's Lien. 

Lien for deposit.] — See Lien, Vol. NXXll., pp. 
270-272. Nos. 511-523. 

Lien for interest on deposit.] --87c IjIEN, Vol. 
XXXll., p. 272, Nos. 525-529. 

G, Practice, 

2118. Whether new objections to title may be 
raised.] — In an action to recover the deposit on 
the purchase of an estate on the ground of a defect 
in the vendor’s title, specified on rescinding th(' 
contract, no objection can be insisted on at the 
trial wliich was not stated as a reason for refusing 
to complete the contract, if it be of such a nature 
that it might, if then stated, have been removed. — 
Todd v. Hoggart (1827), Mood. & M. 128, N. P. 

2119. Production of contract by vendor — Proof 
of execution by purchaser.]- - Bradshaw v. Ben- 
nett, No. 2073, ante, 

2120. Costs — Right of purchaser to.] — Turner 
V, Marriott, No. 2028, ante. 

2121. .] - Be New Land Develop- 

ment Assot'N. Gray, [1892] 2 Ch. 138 ; 61 L. 

(’h. 323 ; 66 L. T. 401 ; 40 W. R. 295 ; 36 8oL Jo. 
254 ; on appeal, [1892] 2 Ch. p. 146, C. A. 
Annotatums : — Mentd. Ji(‘ Aileebiny 8. E. (1893), 9 T. L. R. 

610 ; Re Clayton &; BaroJay's Contract, [1895] 2 Ch. 212 ; 

lie Poppleton Ac Jones’ Contract (189C), 74 L. T. 582 ; Re 

Cvilcott Ac Elvin’H Contract (1898), 07 L. J. C7i. 327 ; Hunt 

V. Erl])p, [1898] 1 (’h. 075 ; Bird v. JMillpott, [1900] 1 Cl». 

822 ; London Ac C’ounty Contracts, v. Tallack (1903), 19 

T. L. H. 156 ; Official Receiver v. Cooke, 11900] 2 Ch. 001 ; 

Preston’s TruHteo v. Cook(‘ (1900), 75 L. J. Ch. 757 ; Ri 

Kent County Gan Lipht & Coke (Jo., [1909] 2 Ch. 195 ; Rc 

Bchrend’s Trust, Sunnan v, Biddoll, [1911] 1 Ch. 087. 

2122. Plaintiff having option to proceed by ven- 
dor & purchaser summons — Whether costs allowed.] 
— King v. Chamberlayn, [1887] W. N. 158. 

Recovery by vendor & purchaser summons.] — 
See Part VII., 8ect. 2, ante. 


8EtT. 3.— RECOVERY OF INSTALMENTS. 
2123. Provision for forfeiture of deposit 
Whether instalments paid included.] — A contract 
for the sale of land provided that a deposit should 
be paid immediately, that two instalments of cash , 


PART VIII. SECT. 2, SUB-SECT. 3.— G. 

g. Action for rccav(ry for failure 
of consideration — Terms of agreement 
must he shovm.] — In order to recover 
back money paid by pltf., under an 
agreemont for sale of lands to him, on 
the gnpound of fallui*e of consldomtion, 
pltf. must give evidence of the terms 
of the agreement. — McDonald v. 
McDonald (1853), James, 41. — CAN. 

PART VIII. SECT. 8. 

h. When right to recover arises — 
MiUual rescission of contract — No pro- 
vision for return of money paid .] — 
Campbell v. Henderson (1857), 3 
N. S. K. (2 Thom.) 335.— CAN. 

pa. 

to an agreement for the sale of land, 
the purchase price of which was to be 
paid In Instalments after the making 


of the cash payment &c before the next 
Instalment became due, verbally agreed 
that the purchaser should retain the 
crop planted & deliver possession t o the 
vendor : — Held : the contract was 
rescinded & nothing having boon said 
by the parties os to the cash payment 
the purchaser was not entitled to 
recover it. — S auusberkv v. OzrAS 
(1915), 32 W. L R. 409 ; 24 D. L. R. 
885.— CAN. 

l. After rescission of con- 

tract.] — Mttlholland V. Holcomb 
(1857), 6 C. 620.— CAN. 

m. .] — A purchaser can 

]>o entitled to a return of the purchasi'- 
money paid only after the contract has 
been rescinded either by the parties 
themselves or by the ct. — B anton v. 
Marsh Brothers & Welir (Bask.) 
(1911), 16 W. L. R. 338.- CAN. 


n. Title of ^sendor defective — 

Vendor uriable to nuike title to material 
part of premises.] — Snyder v. I^koiu)- 
FOOT (1858), 15 IJ. C. R. 632.— CAN. 

o. .] — Gibb v. Davidson 

(1862), 12 C. P. 588.— CAN. 

p. .1 — Ktlborv V. Workman 

(1862), 9 Ur. 255.— CAN. 

q. .] — Johnson v. Henuv 

(Man.) (1911), 18 W. L. R. 583.— CAN. 

y , — itEEVE V. Mullen 

(1913), 25 W. L. R. 445 ; 5 W. W. R. 
128 ; 14 I). L. R. 345 ; 0 Alta. L. R. 
291.— CAN. 

t. - Christie v. Taylor 

& Collinos (Alta.) (1914), 20 W. L. R. 
073 ; 5 W. W. R. 1034 ; 15 D. L. R. 
614.— CAN. 

n. of ** lands ’' — 

Vendor not oumer of minerals,] — 
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Part VIII. —Remedies under an Uncompleted Contract. 


being 10 per cent, of the rest of the agreed price, 
should be paid at certain dates, & that the balance 
of the price should be paid within ten days of the 
l^roduction of a certificate that certain buildings 
upon the land were completed ; if the purchaser 
failed to comply with the conditions of the con- 
tract liis deposit might be forfeited & the land 
resold. The purchaser paid the deposit Sc the 
two instalments, but failed to pay the balance of 
the price at the stipulated time. Tlie vendor 
rescinded the contract. In an action claiming 
a return of the instalments paid : — Held : the 
rights of the i)arties depended upon the contract ; 
tfe, although the purchaser was in default, the 
instalments were recoverable, since the contract 
distinguished between the deposit & the instal- 
ments & provided for a forfeiture (jf the deposit 
only. — Mayson v. Clouet, [1921] A. ('. 980 ; 9.S 
L. J. P. i\ 2.37 ; 131 L. T. 015 ; 40 T. L. R. 078, 
]^ C. 


Six i. 4.- REPUDIATION BY PURCHASER. 

Sub-sect. 1. — In General. 

2124. Purchaser in possession — Assertion of 
paramount title — Whether possession to be given 
up Before formal entry.]— (1) The purchaser 
l)cing in possession of part of the property under 
the arrangement, Sc being advised to rescind the 
contract assert his paramount title to the pro- 
peity, was not bound to give up the possession 
before he could assert such paramount title by 
making a formal entry on the jiroijcrty. 


(2) Wliere the vendor’s bill for specific per- 
formance m dismissed on the gr ound of his laches 
in instituting the suit, & without any decision on 
the question of title, the ct. will not order the 
deposit to bo returned to the purchaser, but 
will leave both parties to then* legal remedies. — 
80UTIICOMB V. Exeter (Dr.) (1847), b llare, 213 ; 
16 L. J. Ch. 378 ; 9 L. T. O. 8. 293 ; 12 Jur. 744 ; 
67 E. R. 1145. 

Annotations: — As to (2) Distd. Monro v, Taylor (Ui50), h 

Hare, 51. Apid. Parkin v. Thorold (1852), 16 Beav. 5U, 

Distd. Sharp v. Mllligran (1856), 22 Beav. 606. Apld. 

Sharp V. Wrigrht (1859), 28 Beav. 150 ; Hodges v. Mot. By. 

(I860), 28 Beav. 109 ; McMurray v. Spicer (1868), L. 11. 

5 Eq. 527. Refd. Eads v. Williams (1854), 4 De O. M. & G. 

674 ; Venn v. Oattell (1872), 27 L. T. 469. 

2125. Election to repudiate or accept — Inclusion 
of covenants by vendor — Not acceptable to pur- 
chaser.] — A purchaser contracted to purchase a 
piece of land. On the abstract it apjreared tliat 
the land was subject to covenants. The purchaser 
tendered a draft conveyance, to wliich the vendors 
added similar covenants on the part of tlie pur- 
chaser. The purcliaser refus(‘d to (‘xecute ihesi' 
covenants. Tlie vendors thereupon liled a bill 
for specific performance : — Held : the purchaser 
could elect either to take a conv(‘yarice with the 
covenants, or to rescind tln^ contract. — Lukey r. 
UiGGS (1855), 3 Eq. Rep. 510 ; 24 L. J. Oh. 495 ; 
25 L. T. O. 8. 7 ; 1 Jur. N. 8. 200 ; 3 W. R. 306. 

2126. When right to repudiate arises — Conduct 
of vendor amounting to repudiation — Giving notice 
of intention to resell.] —(1 ) Purchaser raised ceitain 
valid objections to Ids vendor’s title, which the 
vendor rtdused to satisfy. Tlie vendor gave notic(‘. 


UwMONi) V. Knight (1909), 11 

W. L, R. 687 ; 2 Alta. L. 11. 157.— CAN. 

b. Vendor unable io 

nuih'e tiilc mitliout concurrence of third 
jnirti/.] — A pui'ohaHor under agreement 
of Halo waH held entitled to return of 
moneys paid with interest by reason of 
inahility of vendor to make title with- 
«mt eoneurronoe of a third pemou which 
he eould not compel. — M ktcalkio v. 
Van Hoitten (B. (\). 11919J 2 W. W. B. 
no.— CAN. 

c. Mon-cij jmid by 7nistak ( .] — 

Dituuv V. Dart (1909), 12 W. L. K. 
520.— CAN. 

d. .1 — McKee v. 1’jiilii-, 

11917] 1 W. W. R. 690.— CAN. 

e. Vendor ujuible to coneey.] 

Si-ENUEK V. Davidson (1911), 17 

W. E. 11. 571 ; 4 8ask. L. R. 172. - 
CAN. 

f. Misrepresentation.] — Weaver 

c. Whaley, Weaver v. AVallace 

1908), 9 W. L. 11. 579.— CAN. 

S- .] — Dunn l\ Alex- 

^N^EH (1912), 20 W. L. 11. 902; 1 

yy. W. It. 1117 ; 17 B. C. K. 347 ; 2 
D. L. It. 553.— CAN. 

TT~ .1 — Cram v. Tinck 

(«aHk.) (1914), 28 VV. L. 11. 239; 17 
I>. L. It. 14. — CAN. 

, -Resale by vendor.] — Whei*e 

deft, u^rreed to sell land to pltf., & 
♦afterwards sold to another, pltf. wa« 
held entitled to a return of money, 
paid with interest, & to dama^gos for 
breach of the contract. — Smart v. 

(Hask.) (1912), 22 W. L. K. 

oil. — GAN. 

..k - Neglect of property 

'W purchaser while in poase^on *] — 
Arthur, [1923] 3 D. L. R. 
800 ; 53 O. L, R. 83.— CAN. 

, - Repudiation by purcluiser 
by vendor — Acceptance by mis- 
PhTchasep of land has 
failed to carry out his con- 
^ vendor, understanding 
whom ho believes to be the 
agent of or associated with the pur- 
chaser that the purchaser hi 


abandoned the contract, puts the 
purchaHer’s tenant off the land & takcb 
poHsessloii thereof, such taking pos- 
Hcseion only constitutes an ae<iuieb- 
cence in the abandonment of the 
contract by Ibo purchaser, U if there 
was in fact no such abandonment 
such acquiobceiice in that suppohetl 
state of affairs cannot be turiKHi into 
a I’epudiatiou of the contract ho aH to 
entitle the purchaser to repayment of 
his purchase-money if the vendor, on 
l(*arniiig that there has not been an 
aliandonment, has expressed his wil- 
liiignebs to perform the contract.- - 
Lawton v. Lindhay, 11919] 2 W. W. It. 
71 ; 12 Sask. L. Jl. 203 ; 16 D. L. 11. 
53.— CAN. 

n. Forfeiture — On default.] — San- 
ders V. Thomlinbon (1910), 13 AV. 
L. K. 121.- CAN. 

o. Right to relief Ijoss 

of right by delay.] — Manahan v. Haaie- 
LIN (1907), 6 W. L. 11. 460.- CAN. 

MuCready V. Clark & Woojton 
(1910), 14 W. L. 11. 480.— CAN. 

q. .] — Banton r. 

March (1909), 12 W. L. R. 598.— CAN. 

p. .J — If a pur- 

chaser under agroomont for sale of land 
makes it clear that he cannot pay the 
balance of the purchase money, & the 
vendor sells to another, the purchaser 
cannot, on the ground of such act of 
the vendor, claim damages or speciflo 
performance or, by an action at law, 
return of the puichase-moneys paid, 
but he may bo entitled to eouitablo 
relief from forfoltm-e, by which, in a 
proper case, ho may recover his pur- 
chase -moneys paid or part thereof. — 
Sutherland v. Jones (Alta.), [1922] 
2 W. W. II. 1303 ; 68 D. L. 11. 498,— 
CAN. 

t. Possible in" 

crease in value of projmrty .] — Wheie 
a vendor pltf. obtains an order of 
foreclosure of an agreement for sale 
with forfeiture of purohase moneys 
eilreody received by him, the ct. may 
keep in view a possible future Increase 
in the value of the land whereby, if the 


AT'iidor finally obtained full ])aymcnt 
of his claim against tho jmrehaser 
deft., it would be luijust to u'taiii the 
jmrehaHC -moneys paid by the latter, 
ill bueli a ease leave may be mwerved 
in tho order whereby the deft, eaii 
apply to the ct. for a revision of tho 
order la so far as the forfeiture is con- 
ronied. - Mortgage Go. ok G\nada v. 
Filer (Alla.), [1922] 3 W. W. R. 72 ; 
66 D. L. it. 795.— CAN. 

a. By (tbaiuionment of con- 

tract.] — Actiou to recover an amomit 
paid by a purehabcr unifier an agree- 
nuait for purchaw^ of land : — Held : 
UK 1)11 f. had abandoned the eontract 
tie eould not recover. Smith neheki r. 
WILTHIK (1909), 12 AV. L. R. 533.— CAN. 

aa. .] -Vancouver Land 

& Improvement Go. v. ITllsbury 
Milling Co. (1914), 26 AV. L. K. 880 ; 
5 \V. W. It. 1320 ; 15 D. L. It. 775 ; 
19 B. C. It. 40.— CAN. 

bb. Right to recover after failure of 
action for deceit.] — After making bome 
payments to deft, on account of tho 
purchase of land under an agreement, 
pltf. discovered that he had made a 
bad baigain & repudiated Ac abandoned 
the contract, which deft, then eaneollcd 
under the provisions thereof : — Held : 
pltf., having failed in his claim for 
daimigos In deceit founded on alleged 
misrepichcutatious of the deft, in 
making the bale, could not recover os 
an alternative the moneys ho had paid 
on account of the purchase. — K eri-'OOT 

A^eo (1910), 20 Man. L. R. 129.— 
CAN. 

oc. Provision for return of purchase’ 
money on purchaser desiring to 8ell .\ — 
Evanh V. Hamilton (Sask.), 11922 J 
2 W. W. K. 1171 ; 67 D. L. R. 521.— 

CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

dd . P urchaser in possession — TV hether 
possession to be given up.] — A pur- 
chaser imder an agroomont for the 
sale of land who has gone into pos- 
hossion there imdcr & who seeks to 
repudiate the agre<‘incnt because of 
defects of title must give up the 
R 2 
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iSfct, 4. — li^pudiaiion by imrcliascr : Sub-secis. 1 

that if the purchaser refused to complete within 
live days, he should resell & charge the purchaser 
with the expenses. The purchaser thereupon gave 
the vendor notice, that he should bring an action 
for the deposit, if the requisitions were not com- 
phed with within a week. The action was com- 
menced, <k. the vendor some time subsequently 
agreed to satisfy the requisitions at the purchaser’s 
expense. Upon the purchaser’s refusal, a bill was 
liled by the vendor for specific performance : — 
Held : the notice by the vendor of an intention to 
resell, was equivalent to a declaration that he would 
not seek sj^ecific performance of the contract, & 
the purchaser's action to rescind was elTectual, 
*fc the bill was dismissed, with costs. 

(2) Power of the ct. to order the return of the 
deposit where the vendor’s bill is dismissed, he 
having given an undciiaking. — R oyou v. Paul 
( 1858), 28 L. J. Ch. 555. 

Annniaiion : — As io (1) Expld. Laughton v. Port Erin Coinrs., 

flUlOJ A. C. 565. 

2127. — Insisting on wrong interpreta- 

tion of contract.] — Berners v, Fleming, No. 
post, 

2128. Vendor committing breach of trust 

Sale at inadequate price — Purchaser having notice.] 

— Stevens v. Austen, No. 2046, ante. 

2129. Commission paid by vendor to pur- 


chaser’s agent — One of purchasers acting as agent— 
Effect of knowledge of purchaser’s solicitors.] — 

(1) The rule that a purchaser can rescind a con- 
tract of sale, entered into by his agent on his behalf, 
on the ground that the agent has received a secret 
commission from the vendor, only applies where 
the agent has by reason of the receipt of the com- 
mission an interest conflicting with his duty to 
his pricipal. Therefore, where one of the pur- 
chasers of land, who acted as agent for all the 
purchasers in negotiating the purchase, received 
a commission on the amount of the purchase- 
money from the vendor, but his interest was to 
obtain the land as cheaply as possible ; — Held : 
the purchasers were not entitled to rescind. 

(2) Knowledge of the solrs., acting for the 
purchasers in the matter, of the commission, such 
knowledge having been acquued by them while 
acting in the matter, binds the purchasers.^ — 
Rowi^nd V. Chapman, Rowland v. Corrie, 
Rowland v. Brandreth (1901), 17 T. L. R. 669 ; 

I 45 Sol. Jo. 691. 


Sub-sect. 2. — Time for Repudiation. 

2130. General rule — As soon as possible after 
vendor’s failure to make good title.] — If a pur- 
chaser is entitled at all to insist that the vendor’s 


& Oil claim to a i ight thereof 
under the eontraet in order to make the 
I’opiidiatiou efTeetive. — PEvnEUTeN r. 
OiLE (Alta.), IP>J8j 1 W. W. P. 269.— 

CAN. 

f. Election io rcp\uliale or ocrrjjf—- 
He^/uiftition io I'cndor to remore objection 
u'ithoui prejudice to riyht to repudiate.] 

A purchahor, who on becoinJng aware 
of a defect in title requires the vendor 
to remove the objection, instead of 
immediately repudiating the contract, 
thereby elects to treat the contract as 
subsisting, cannot avoid the conse- 
quences of Kiudi election, namely the 
loss of the right to rescind, merely by 
the addition of the prefatory state- 
ment to his reqnihltlon that it is “ with- 
out prejudic(jr».tt) his right to repudiate 
the contmet.” — Haynes v. Hirst 
(1927), 27 8. 11. N. S. W. 480 ; 44 
N. S. W. W. N. 138.— AUS. 

2127 i. When right to repudiate arisen 
— ^Conduct of rendor amounting to rt pu- 
diation — Insisting on wrong interpretn- 
tion of contract. }~Gnm a & Tiiikl-away 
r. Franco -Canadian Mortgage Co., 
Ltd., 11917] 2 \V. W. U. 121.— CAN. 

2127 ii. .]-_Whei-e a 

vendor who has sold an interest in land 
owns only a portion of what he has sold 
& wrongly contends that a transfer 
of such portion would constitute a 
fulfilment of his contract & refuses to 
carry out his obligations, the buyer may 
sue for rescission of the contract & for 
a refund of any purchase -price paid.--- 
Hood’s Tri/stees V. ScoiT & J)E 
VILLIERS, iliffuj T. P. D. 47 ; L. L. U. 
97.— S. AF. 

Attempt to resell.]- 
Burges v. Williams (1912), 15 

C. L. K. 504.— AUS. 

h. Rcfttsal to convey on 

account of dispute as to liaJbility for 
taxes.] — Tarrabain v. Ally (Alta.) 
(1917). 36 D. L. 11. 546.— CAN. 

k. Resale by vendor .] — 

Chapman r. Ness (Man.), [1923J 4 

D. L. n. 62 L— CAN. 

l. Declaration of in- 

ability to make title contracted for ,] — 
Maconchy v. Clayix)n. [1898J 1 I. H. 
291.— IR. 

m. Commission paid by vendor 

to purchaser's agent .\ — SPARLING v. 
Houlihan (1902), 14 Man. L. R. 134. 


n. (^otntnis.sio)t jfoid by vendor 

io eo-purchascr.] — Deft, held not liuhlt‘ 
on a promissory note given by him for 
an instalment of purchase-monc'.v 
nndor an agreement of sale of land, 
b(‘eause on(' of his co -purchasers, wli()8<* 
joining in the transaction indueid deft, 
to become a purchaser, was, unknown 
to deft., offered hp<*eial inducements to 
join in the agrecmient of purchase, 
receiving a percentage of the eoin- 
missioii paid to the vendor’s agent 
being relieved from making his hIuhh* 
of the cash paymiuit. — M orran r. 
Hannah (Man.), [191 9 1 3 W. W. H. 
1052 ; 49 D. L. U. 447.— CAN. 

o. Eraud of eo-purehaser 

acting as vendor'.s agent.] - Kildonan 
IWEHTMENT Co. V. TiTOMPHUN (1915), 
31) W. J.. K. 626 ; 7 W. W. P. 129!) ; 
21 1). J.. ll. 181.— CAN. 

p. Failure of vendor to rigi.S' 

ttr /dan — M'here sale according to rigis- 
tered plan.] — Abbott v. Hidgkv\ay 
Park (1915), 30 W. L. R. 667 ; 7 

W. W. R. 1280.— CAN. 

q. Effect of agreement 

not to register .] — Sheppard v. God- 
frey (1915), 31 W. L. K. 617 ; 8 

W. W. R. 999.- CAN. 

r. Wrongful application by 

vender of taxes paid by purchaser .] — 
Paterson r. Macneil (1915), 30 

W. L. R. 521.— CAN. 

^ t, Purchaser unable to register 

titU— Jig reason of own delay.] — A pur- 
chaser who kept a transfer for twenty 
months without any effective attein])t 
to registycr it & then was \mable to 
obtain registration because of the filing 
of a plan of a railway right of way ; 
but had not formally demanded a 
transfer with a registorable descrip- 
tion : — field : not entitled to rescis- 
sion of the contract for sale. — P rohhjcu 
V. Hudson’s Bay Co. (Alta.), [1919] 
1 W. W. R. 10,— CAN. 

a. Conditions excusing per- 

formance by purchaser .] — If by the 
terms of a contract its performance 
is to be excused under certain con- 
ditions. outside the control of the 
parties, then, In the absence of any 
provision declaring the rights of the 
parties in such event, the result of 
ascertaining that such conditions exist 
is merely to discharge from perform - 
anee, & the party declining to perform 


is not eiitit]<‘d to rescission from the 
beginning Isi return of moneys paid 
under the eontracl . — G arrard r. 
Lrxi), [1921] 1 W. W. P. 329.— CAN. 

b. Iti scission bg parol.] — An agree- 
ment for the sale of lands good 
undfT Stut. Frauds may he rescinded 
before breach of it by parol, provided 
there is a total abandonment of the 
whole (“ontraet, &: not merely a partial 
waiver of some of its terms ; nor docs 
tlio validity of such rescission depend 
on the e.vistence of a consideration. — 
Barclay v. Pro ah (1878), it. F. 1). 
317.— CAN. 

c. ResHiulion to original position 

ini/jossible.] — GAJtVEY v. Mahsey 
(B. C.) (1913), 23 W. L. B. 7; 3 

W. W. Jl. 767 ; 9 D. L. R. 366.— CAN. 

d. .] — A purchaser is not en- 

titled to the rescission of an agree- 
ment to purchase unless ho is in a 
T)osition to make immediate restitu- 
tion ; it is not enough that ho can get 
in tlio interest ho has sold & then make 
restitution. Boy DELL r. Haines 
(1915), 30 W. L. B. 812 ; 8 W. W. K. 
17 ; 21 i). L. R. 371.— CAN. 

e. Waiver by part performaruc .] — 

Where the buyer, under a contract 
of sale, has accepted a partial per- 
formance of the contract, lie cannot 
afterwards repudiate the (jontract in 
into & recover hack the price. — Allis - 
Ciialmetw-Bui.lo('k, Ltd. v. Hutuh- 
INOS (1913), 13 E. L. R. 277 ; 13 

J). L. R. 211; 4 1 N. B. R. 444.— 
CAN. 

aa. “ --.] -Greiqhton v. Dunkley 
(lUlG), 34 W. L. R. 937.— CAN. 

bb. What amounts to rejiudiation.] 
— Repudiation is merely a notice by 
one party to a contract to the other 
that the party giving the notice is 
not going to perform the contract ; 
it may be given expressly or it may bo 
implied, & an allegation in a state - 
inont of defence that the contract 
had already been determined when the 
j)ltf. brought his action constitutes 
a repudiation. — S mith v. Crawfobu, 
[1918] 2 W. W. R. 298; 11 Sask. 

L. R. 170 ; 40 D. L. R. 224.— CAN. 
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2130 1. General rule — As soon ns pos- 
sible after vendor* s failure to make good 
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having only a partial interest makes the contract 
void, he must insist upon the objection at once, 
Ac cannot avail himself of it after having treated 
the contract as good & required the concurrence 
of the persons who can complete the title. — 
Murrell v. Goodyear (1800), 1 De G. F. & J. 
432 ; 29 L. J. Ch. 425 ; 2 L. T. 268 ; 0 Jur. N. S, 
356 ; 8 W. R. 398 ; 45 E. R. 426, L. JJ. 

Annotafiona : — Apld. Halkett v. Dudley, fl907] 1 Ch. 590. 

Befd. Keed v. Don Pedro North Del Rey Gold Mining Co. 

(1861), 10 L. T. 836; Huino v. Pocock (1866), L. R. 1 Eq. 

(>62. 

2131. .] — A tenant for life contracted 

to sell settled land under Mettled Land Act, 1882 
(c. 38), the purchase to be completed on Mept. 29, 
time not being of the essence of the contract. 
The purchaser objected that there were no trustees 
in existence for the purposes of Settled Land Act, 
1882 (c. 38), & the vendor, who had at first con- 
lested this view, on Oct. 6, took out a summons 
for the appointment of trustees for the purposes 
of Settled Land Act, 1882 (c. 38), & informed the 
purchaser thereof. Tlie ])urchaser replied, stating 
that as a good title had not been shown, A the day 
fixed for the eomidetion was i^assed, tlie purchase 
was to be considered at an end. The trustees for 
the pmposes of Settled J.<and Act, 1882 (c. 38), 
were duly apiiointed on Oct. 29, & wai%ed notice 
under Settled J^and Act, 1884 (e. 18), s. 5 (3). In 
an action by the purchaser fo i*eseind : — Held: 
the fact of there being no trustees in existence for 
the purposes of Settled Land Act, 1882 (c. 38), 
was ratlier a defect of conveyance than a defect 
in the tenant for life’s title to sell, it was not open 
to the imrehaser forthwith to repudiate the con- 
tract, but he ought to have named a reasonable 
time within wliich to remedy the defect, & the 
defect having been so remedied, the contract 
must be enforced. 

No doubt there are certain authorities which 
say that, where the defect is a defect of title, 
the purchaser is not bound to wait, aftei* the day 
iixed for comiih'tion, for an indefinite time until 
the vendor can make a title to the thing lie pur- 
ports to sell : but Ido not know that tliat doctrine 
has ever been carried beyond a case in wdiich 
the defect is a defect of title : Ac tliat is why I 
have taken some pains to show that, in ray ojunion 
the defect is not a defect of title. I do not think 
that is the doctrine of this ct. so far as I am aware, 
where the defect is a mere defect of conveyance 


(Kay, J.). — Hatten v, Russell (1888), 38 Oli. D. 
334 ; 57 L. J. Ch. 425 ; 58 L. T. 271 ; 36 W. R. 
317. 

Af>7iotaiton8 : — Apld. Mogridge v. Clapp, [1892] 3 Ch. 382. 

Refd. lie Bryuiit ic, Hariimgham"8 Contract (1890), 44 

Ch. D. 218 ; He Fishor & Grazebrook’s Contract, [18981 

2 Ch. 660. 

2132. .] — IIalkettp. Dudley (Earl), 

No. 1623, ante, 

2133. .] — (1) A vendor who claims 

specific performance of a written contract for salt* 
&> insists upon a wrong interpretation of the con- 
tract down to & at the trial, does not thereby 
forfeit his right to elect to have specific performance 
of the contract as rightly interpreted, the pur- 
chaser’s offer, contained in his defence, to com- 
plete on those terms not having been withdrawn. 

(2) A party to a contract who desires to avail 
himself of an act of repudiation by the other party 
must evidence his election to do so with every 
reasonable dispatch. 

Accordingly, it is too late for a purchaser, who 
in his defence to an action by the vendor for specific 
performance has pleaded that he was willing to 
complete on the right interpretation of the con- 
tract, to seek at the trial to amend that offer As 
ask for rescission As recovery of his deposit, on 
the ground that pltf. by his conduct in insisting 
upon a wrong interpretation has repudiated th(‘ 
contract As had thereby given deft, tlie option to 
accept that repudiation. — Berners v, Fleming, 
[1925] Ch. 2(54 ; 94 L. J. Vh. 273 ; 132 L. T. 822 ; 
69 Sol. Jo. 507, C. A. 

Annotation : — Mentd. Nevor-Step Ry. (Wembley) v. British 

Empire Exhibition (1924) Incorporated, [1926] Gb. 877. 

2134. Before vendor can give good title.] - 
Wylson V, Dunn, No. 2149, post, 

2135. Where defect one of conveyance only.] ~ 
Hatten v, Russell, No. 2131, ante, 

2136. Before decree of specific performance.] - 
Halkett v, Dudley (Earl), No. 1623, ante, 

2137. After decree of specific performance.]— 
Halkett v, Dudley (Earl), No. 1623, ante* 

2138. On defence to vendor’s action for specific 
performance.]— Halkett v. Dudley (Earl), No. 
1623, ante, 

2139 . .] — Berners v, Fleming, No. 2133, 

ante. 

Whether purchaser must give vendor oppor- 
tunity to make good title.] — See Nos. 2162-2170, 
post. 


title.] — Paist.ky V. Wills (1891), 18 
A. R. 210.— CAN. 

2130 ii. .] — A pnrebaser 

Tnay, on dlHcovorinff the vendor’s lack 
of title, repudiate tlic contiact of pur- 
chase & Hale ; but he must do sq uitli 
reasonable promptitude. — R obinson v. 
MoFFvrr (1915), 9 O. W. N. 99, 209 , 
35 O. L. R. 9.— CAN. 


2130 iii. .] — A purcbaficr 

who discovers that his vendor haH not 
the title which he agreed to convey, & 
has no right to demand it from any 
third person, may, if he acts promptly, 
repudiate the contract & demand back 
& recover in ct. the money he has paid. 
—iNNis V. Costello (Alta.), [1917] 1 
W. W. R. 1135.— CAN. 


2180 iv. .]— Smith v, Gil- 

bert, [1921] 3 W. W. R. 849 ; 62 
Ik 11. 717 ; 17 Alta. L. R. 129.— 


2130 V. .] — King’s Park 

( p. V. Buchanan, [19221 1 W. W. R. 
«74 ; 63 D. L. R. 666 ; 32 Man. L. R. 
45.— CAN. 


2130 vi. .] — Clegg v. 

Wright (1920), 54 I. L. T. 69. — IB. 

2137 i. After decree for specific pei - 


formonce .] — After a deci*ee for Hpeciflo 
performance a deft, purchaser cannot 
repudiate the title or tho contract 
without tho leave of the ct. — Facey v. 
Rawstiiornk (1925), 35 C, L. R. 566 ; 
30 Argus L. R. 302. — AUS. 


2137 ii, .] — Alter judgment for 

Bpcclfio performance in favour of tho 
vendor in an action on an agreement 
for sale of land, the deft, purchaser, 
on discovering a defect in pltf.’s title 
such as might, but for tho judgment, 
have given rise to a right of repudia- 
tion, cannot repudiate without the 
leave of tho ct. — Kiehl v. Fussetji:. 
& Maguire Lumber Co. (No. 2), 
[1924] 1 D. L. R. 531 ; [1924] 1 

W. W. K. 449 ; 18 Sask. L. R. 86. — 
CAN. 


h. A a soon as possible after know- 
ledge of default of vendor — Misrepre- 
sentation by vendor ,] — Lee v, MacMa- 
HON (1885), 2 O. R. 654 ; 11 A. R. 
655.— CAN. 


k. .] — A purchaser of 

lands who wishes to repudiate Ws 
agreement upon the ground of mis- 
representation must do so promptly 
when knowledge of misremesenta- 
tion comes to Wm. — Frvnco-Belgian 


lNVr.STMENT CO. C. SMALL (1916), .34 
W. L. R. 857 ; 10 W. W. R. 921.— 

CAN. 

l. Any time before title acquired 
by vemlor .] — Harris v. Robinson 
(1892), 21 S. C. R. 390.— CAN. 

m. .] — The purchaser under 

an agreement of nalo of lands can re- 
pudiate tho contract for want of title 
in tho vendor at any time before tho 
vendor has acquired or placed him- 
self in a position to acquire & convey 
title according to the exigency of the 
agreement. — Nimmons v, Stewart 
(1908), 1 Alta. L. R. 384.— CAN. 

n. Within time limited by agree- 
ment .] — SiiEARDOWN v. Good (1913), 
24 O. W. R. 658 ; 4 O. W. N. 1443 ; 
11 D. L. R. 863.— CAN. 

o. Whether right waived by exten- 
sion of time.] — Ballantyne v, Het- 
tinger (1914), 29 W. L. R. 937 : 7 
W. W. R. 526 ; 8 W. W. R. 440.— 

CAN. 

p. Extension on conditions -- 

Refusal of vendor to comply with condi- 
tion .] — Dillon v. Hilijb (1909), 29 
N. Z. L, R. 355.— N.Z. 
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Sale of Land. 


Sect. 4. — TUpudiaiion hy purchaser: Sub-secL 3, 
A. ja).] 

Sub-sect. 3. — Grounds for Repudiation. 

A. Title of Vendor Defective. 

(a) In General. 

2140. No title at time of contract.] — Be Bayley 
& Shoesmith’s Contract, No. 2017, ante. 

2141. No title when purchaser called upon 

to fulfil term of contract.] — Roper Coombes, No. 
2163, post. 

2142. No title at time of completion.] — Smith 
V. Butler, No. 2153, post. 

2143. Deed showing: adverse claim — Untrue 
allegation by vendor that deed is forgery.] — In an 

action for money had & received to recover back 
the deposit money paid by pltf. on the purchase 
of an estate, a special case stated, that by the 
will of deft.’s father, the estate in question was 
devised to him after the death of his mother, & 
to his issue in tail, subject to a payment of 
£2 a year to his sister M., with remamder to 
testator’s ow^n right heirs. In the year 1817, 

during the lifetime of his mother, deft., by lease 
& release, assigned the estate for his own life to 
his sister, M., & R., upon trust to receive the rents 
& apply them to keep the tenements in repair, to 
pay to M. her annuity of £2 & to pay the residue tx) 
deft. After the mother’s death, M., R. being 
dead, received one quarter’s rent, since which the 
rents had been received by deft. In Feb. 1836, 
deft, advertised the estate for sale, & on the 25th 
of that month pltf. ijurchased it upon a contract 
stated in the conditions of sale. Amongst other 
conditions were the following : “ That the premises 
are to be sold subject lo a yearly rent of £2, payable 
during the life of M., the sister of deft., &> which 
said M. having given notice tliat in consequence of 
a certain alleged indenture, bearing date Aug. 19, 
1817, whereby she alleges deft, conveyed all his 
estate & interest, in the premises unto R., now 
deceased, k the said M. for the term of his the said 
deft.’s life, upon certain trusts in the alleged 
indenture contained, & that no conveyance of the 
premises could be made without the concurrence 
of her the said M., k w^ho thereby declared she 
should refuse to ex(*cute any such conveyance, 
said deft, declared that the said alleged indenture 
is a fabrication, k has made a solemn affidavit 
t hat he never executed any such indenture, & that 
such indenture, as far as concerns any supposed 
signature or mark of Inm, deft., is a forgery, & 
the opinion of the A.-G. k K. have been taken 
as to the necessity of the said M.’s concurring in 
the sale, k were in favour of deft.’s being able, 
by virtue of the recent Act for abolishing lines & 
recoveries, to make a good title to the premises 
without the sanction k concurrence of the said M. ; 
k the vendor is also prepared to prove that on the 
trial of an action of replevin of 8. v. M. the 
presiding judge expressed himself favourably to 
the right of deft, to convey without the con- 
currence of the said M. ; the purchaser therefore 


shall not make any objection on account of the said 
alleged indenture, nor be entitled to call for any 
sanction, concurrence, etc., by or from the said M. ; 
but if the purchaser shall think lit, in order to 
indemnify him or her against aU action, suits, k 
other proceedings, claims, k demands by the said 
M., a portion of the purchase-money, not exceed- 
ing £200, may remain as a charge by way of mtge. 
on the premises, at interest after the rate of 4^ per 
cent., k that such charge, at the option of the 
purchaser, shall remain on such security during 
the life of the said M., k for a period not exceeding 
twelve months after her decease.” Pltf. paid the 
deposit now sought to be recovered. The jury, 
at the trial, found a verdict for pltf. for the amount 
of the deposit, &: that the deed of Aug. 19, 1817, 
was the deed of deft. : — Held: (1) whether the 
representation of the deed being a forgery were 
a warranty upon which pltf. might maintain an 
action or not, pltf. had no right to rescind the 
contract because it turned out to have been untrue ; 
(2) by the stipulation, “ that the purchaser should 
not make any objection on account of the alleged 
indenture,” every species of objection to the title 
on the part of the purchaser arising out of the 
alleged deed was interdicted, k he was precluded 
from insisting either upon the existence of the deed, 
or upon its legal effect &; operation, as a defect in 
the title which he had agreed to take. — Oorrall 
V. Cattell (1839), 4 M. & W. 734 ; 8 L. .T. Ex. 
225 ; 150 E. R. 1617 ; siibsequcnt proceedings^ sub 
nom. Oattell v. Corrall (1840), 4 Y. & 0. Ex. 228. 
AnnMaiion : — Mentd. Leggr v. Pardoo (1860), 7 Jui. N. S. 

499. 

2144. Vendor having no title to part of property.] 

— After the purchaser of an estate sold under a 
decree had approved of the title, a deed was dis- 
covered which showed that pltfs. could not mak(' 
a title to more than a moiety of the estate. The ct. 
discharged the purchaser from his purchase. — 
Ward v. Trathkn, Ex p. Bailey (1844), 14 Sim. 
82 ; 3 L. T. O. S. 157 ; 8 .Tur. 303 ; 60 E. R. 288. 

2145. .] — A purchaser contracted to pur- 
chase a farm containing 41 acres, one of the parcels 
of which, according to the particulars, contained 
four acres, but according to the plan annexed to 
them it appeared to contain seven acres. The 
vendor was only entitled to four undivided sevenths 
of the 7 acres which, on the plan, appeared to be 
the parcel included in the sale. The situation of 
the parcel made it important to the purchaser to 
have the whole. The conditions of sale provided 
that misdescription should not annul the sale, k 
that no comjjensation should be allowed in respect 
of it, except such as the judge should direct : — 
Held : the purchaser was entitled to be relieved 
from his contract, on the ground of there being a 
failure in a substantial part of what he had con- 
tracted for, k he could not be forced to take 
compensation. — Be Arnold, Arnold v. Arnold 
(1880), 14 Oh. D. 270 ; 42 L. T. 706 ; 28 W. R. 
635, 0. A. 

Arniotations : — Consd. Be Fawcett & HolmoB* Contract 


PART VIII. SECT. 4, SUB-SECT. 8.— 
A. (a). 

2140 i. No title at time of contract .] — 
BUI to set aside a conveyance k mort- 
gage, & for an Injimction : — Held : 
apart from all questions of fraud or 
knowledge, which had not been made 
out, the case was simply this, that deft, 
having no title to any interest In the 
property in question at the time of 
the contract bargained as if she had 
& thereby prevailed on pltf. not only 
to purchase but to enter into a cove- 
nant for the purchase money: under 
such circumstances the vendee was 
entitled to relief ; the conveyance 


would bo set aside with costs. — R tk- 
WART 17. Foulkks (1845), lies. & Eq. 
Jud. 70.— AUS. 

214011. .1 — Ash v. Clarke 

(1846), 5 N. B. It. (3 Kerr) 187.— CAN. 

2140 lii. .] — WiBTH V. Cook 

(1909), 12 W. L. R. X02.— CAN. 

21401V. .] — Lett t. Gbttins 

(Sask.), [1918] 3 W. W. li. 614 ; 43 
D. L. 11. 247.— CAN. 

2140 V. .) — Hrnwood V. Behm 

(1920), 56 D. L. R. 742.— CAN. 

2141 i. No tUU when purchaser 

called upon to ftdfU term of contract] — 
Musk v. Doscas (1910), 13 W. A. L. R. 


AUS. 

2141 ii. .] — Morin v. Wil- 

kinson (1851), 2 Gr. 157.— CAN. 

2141 iii. .] — Graves r. 

Mason (1908), 8 W. L. R. 642.— CAN. 

2141 iv. .] — Babkin v. Lin- 
den (1914), 28 W. L. R. 418; 0 

W. W. R. 1063: 17 D. L. R. 739 ; 
24 Man. L. R. 469.— CAN. 

2144 i. Vendor having no title to part 
of property.] — Bannerman v. Green 
(19()8), 1 Sask. L. R. 394 ; 8 W. L. R. 
441.— CAN. 

Q. Sale of part while pur- 

chaser in possession — Credit on sa\e 
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(1889), 42 Cli. D. 150. Apld. Jacobs v. RotoU, [1900] 2 
Oh. 858. Reid. Re London Corpn. & Tubbs* Contract 
(1894), 03 L. J. Cb. 580. 

2146 . Title to commence with particular instru- 
ment — Incorporation of covenants in earlier deed — 
Covenants not disclosed.]— P hillips v, Oald- 
CLEUGH, No. 2030, ante, 

2147 . Necessity for concurrence of third parties — 
Agreement for lease voidable at option of third 
party.] — vendor contracted to sell & a purchaser 
to purchase an agreement for a lease. The pur- 
chaser afterwards repudial ed the contract. At the 
(late of the agreement, & of the repudiation, the 
agreement to lease was voidable at the will of a 
third par*ty, but the third party took no steps to 
avoid the agreement, but was willing to confirm 
it on certain conditions : — Held : the purchaser 
was entitled to repudiate the contract. — Brewer 
r. Broaowood (1882), 22 Ch. L). 105 ; 52 L. J. Ch. 
136 ; 47 L. T. 508 ; 31 W. R. 115. 

Annotations : — Distd. Farnham Hrewery Co. v. Hunt (1893), 
08 L. T. 440. Consd. Bricklea v. Snell, [19161 2 A. C. 599. 
Apld. Ha Bayley Shooanilth’s Contract (1918), 87 
L. J. Ch. 626. Refd. ElUa v. Rogers (1 885). 29 Ch. I). 661 ; 
Wylaon v. Bunn (1887), 34 Ch. D. 569 ; Lee v. Soamca 
(1888), 59 L. T. 3G6 ; Bolton Partners r. Lambert (1889), 
41 Ch. D. 295 ; Bellamy r. Dobonham (1891), GO L. J. Ch. 
166. 

2148 . ;] — IIalkett V. Dudley (Earl), No. 

i 023, ante, 

2149 . Sale of agreement for lease — Vendor having 
no agreement to transfer.] — A proposal had been 
made that two pltfs. should buy a triangular field 
of about 3 acres, & that deft, should buy half 
an aero of it from them. One of pltfs. & deft, 
met on the field ; deft, wished to have a piece in 
one of the angles, & pltf. stepped so as to mark 
out wliere a base lino would cut) off half an acre. 
Some days afterwards same pltf. wrote to deft, 
asking her to let them have a letter agreeing to 
purchase the half acre she liad selected for £350. 
She wrote back, not expressly referring to the 
other letter, that she was willing to take half an 
aere of the land as agreed upon for £350. Pltfs. 
did not obtain a contract with the owner of the 
land for the purchase until Nov. 4, which was 
three months afterwards. On Nov. 13 deft, 
threatened to withdraw, & on Nov. 20 her solr. 
wrote that she did withdraw from the contract 
Held : though deft, might have withdrawn at any 
time before Nov. 4 when pltfs. first became able 
to perform their ijart, she could not withdraw 
afterwards. 

If a man contracts to sell an agreement for a 
lease, & it turns out that he has not got an agree- 
ment for a lease, the purchaser, when he finds that 
to be so, may say, “ I will not enter into it ; I am 
not repudiating the contract, for J never entered 
into it ; I am entitled to be off & 1 am off ; 1 


have contracted to buy that which you have not 
to give, & therefore you cannot enforce any con- 
tract against mo ” (Kekkwich, J.). — Wylson v, 
Dunn (1887), 31 Ch. D. 560 ; 56 L. J. Ch. 855 ; 
56 L. T. 102 ; 51 J. P. 452 ; 35 W. K. 405. 
Annotation .—Refd. Bolton Partnerfi v. Ijambcrt (iS89), 41 

Ch. D. 295. 

2150 . No trustees In existence — For purpose of 
Settled Land Acts.] — II atten v, Russell, No. 
2131, ante, 

2151 . Sale of freehold — Vendor not owner of 
minerals.] — On Apr. 17, 1889, deft, wrote to pltf.’s 
agent offering £800 for the freehold of a house at 
C. with possession at midsummer, assuming th(' 
title to bo satisfactory. Pltf.’s agent replied on 
the 18th accepting the offer, subject to the owner’s 
ratification, which was subsequently obtained. 
Further correspondence ensued, in the course of 
wliich pltf.’s solrs. sent to doft.’s solrs. a draft 
contract containing spc'cial conditions as to the 
title, which were objected to by the one side 
insisted on by the other. On May 20 deft.’s solr. 
having discovered that pltf. was not the owner of 
tlie minerals under the house, repudiated the 
agreement. Pltf. offered to purchase the minerals 
before the time for completion, & to waive the 
special conditions, but deft, took no notice of this 
offer. Pltf. obtained a conveyance of the minerals 
in Sept. 1880. Tn an action for specific perform- 
ance & damages : — Held : assuming the (existence 
of a concluded contract, as to which quaere ^ deft, 
was justified in repudiating before the time for 
completion, on the ground that pltf. was not the 
owner of the minerals. — Bellamy v. Debenham, 
[1801] 1 Ch. 412 ; 60 L. J. Ch. 166 ; 64 L. T. 478 ; 
30 W. K. 257 ; 7 T. L. R. 190, C. A. 

Annotations : — Consd. P(‘iTy v. RiifflcMs, [10161 2 Ch. 187. 

Refd. Re Cooke & Hollatid’H Contract (1898), 78 L. T. 106 ; 

Mason r. Von Bnch (1899), 15 T. L. R. 430 ; LTalkclt v. 

Dudley, [1007] 1 Ch. 590 ; Brickies v. Snell, [1910J 2 A. C. 

599. 

2152 . Stipulation for right of way — Right of way 
disputed.] — A purchaser of land who stipulates for 
a right of way cannot be compelled to completes 
& may rescind the contract to purchase if the right 
of way is disputed. — K ing v, Stacey (1892), 8 
T. D. R. 396. 

2153 . Condition that vendor should procure 
consent of mortgagee — Not capable of fulfilment 
by time for completion.] — Pltf. agreed to purchase 
from d(^ft. the lease of a public-house on which 
there' was a subsisting mtgo., on conditie:)n that 
the consent of the mtgee. should be obtained to 
the same amount of money remaining on mtge. 
as was then duo. A date was fixed for completion 
& a deposit paid, which was to be forfeited if the 
sale went off through the default of pltf. At an 
interview between pltf., deft., & the mtgee., the 


fjiven to pvrrhascr.] — Reynolds v. 
Crawford (1854), 12 U. C. R. 168. 


r. Small portion to whie 

title subsequently made,] — Where i 
P^rty apparently In the ownership ^ 
jnnma facie appearing' to have a tit! 
^lls land under agreement for sale 
& it afterwards turns out that a ver: 
small portion of It is not his, & hi 
obtains title to that portion upon dia 
covering the lack, his purchaser wll 
not be entitled to cancellation of t^hi 
aCTeemont.— G reer v. Clark (1916) 
3^W. L. R. 643 ; 10 W. W. R. 659.- 


2148 I. Necessity for concurrence of 
in^a partes,] — A purchaser under an 
agreement of sale of land who becomes 
of a substantial defect In the 
vendors title, which defect cannot be 
without the concurrence of 
a third party whoso concurrence the 


vendor has no power to rocmire, may 
repudiate his contract, & suen iei)udia- 
tion is a bar to any relief being sub- 
sequently given by way of specific 
performance at the vendor’s instance, 
oven though the defect has been re- 
moved before trial. — Grossenbafk v. 
Goodyear (Man.), [1919] 1 W. W. R. 
730 ; 45 D. L. R. 629.— CAN. 

2148 ii. .] — Pearce v. Stevens 

(1904), 24 N. Z. L. R. 357.— N.Z. 

2161 i. Sale of freehold — Vendor not 
owner of minereds.] — It Is sulllclent to 
justify repudiation by the purchaser 
if the vendor of land has not title to 
the minerals under the land sold. — 
Universal Land Security Co., Ltd. 
V. Jackson (Alta.), [3917] 1 W. W. R. 
1362 ; 33 D. L. R. 764.— CAN. 

2151 ii. .] — In an action for 

the rescission of an agreement for the 
sale of lands on the ground of absence 
of title to the coal thereunder, a defence 


which alleges that there is not never 
was any coal on or under the land in 
question, is not a good defence, nor 
is it a good defence to allege that if 
there is any cool there it would be 
impossible to work It. — Royal Bank 
OF Canada v. Neauitt & Hansen, 
[1918] 1 W. W. K. 766 ; 13 Alta. 

L. R. 408.— CAN. 

2151 iii. .] — Engleson v. 

Wedl (Alta), [1922] 1 W. W. R. 708. 

—CAN. 

2151 iv. .] — Neuron v, 

Morgan (Alta.), [1925] 3 D. L. R, 
329 ; [1925] 1 W. W. R. 968.— CAN. 

2161 V. .] — STANKIEVIOn V. 

Armacost, [1926] 2 D. L. R. 401 ; 
[1926] 1 W. W. R. 758 ; 22 Alta. 
L. R. 56.— CAN. 

t. Plan of property not regis- 
tered.] — Vkillbux v. Boulevard 
Heights (1914). 29 W. L. R. 940 ; 31 
W. L. R. 10, 7 W. W. R. 616; 8 
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Sale of Land. 


Sect, 4. — Eepudiatio% hy purchaser: Suh-seci, 3, A. 
(a) (6), <& B,] 

latter would only agree to a lesser amount remain- 
ing on mtgo. Pltf. tlieroupon treated the contract 
as at an end. Subsequently, & before the date 
fixed for completion, deft, obtained the consent of 
the mtgee. to the full amount of the mtge. debt 
remaining on mtge., but pltf. refused to proceed 
witli the purchase. In an action to recover the 
deposit: — Held: (1) in the absence of circum- 
stances which would justify the pltf. in treating 
the refusal of the mtgee. as final, or of an agree- 
jnent express or imjilied that it should be so 
treated, the deft, had until the date fixed for the 
completion of the contract in which to perform the 
condition by obtaining the consent of the mtgee. ; 
that the contract had therefore gone off through 
tlie default of pltf. ; that he could not recov(‘r 
the deposit. 

It was so\ight to establish an alternative right 
in pltf. to treat the contract as existing, kj to 
succeed on the ground that deft, had not per 
formed the condition by the date fixed for com- 
pletion ; but pltf. having finally renounced the 
contract k adhered to this throughout cannot be 
heard to say that he was r(*ady k willing to com- 
plete (Collins, L.J.). 

(2) It is reasonal^lv cleai* that the vendor has 
until the time fixed for couplet ion, or, if no time 
for completion is fixed, then a reasonable time, in 
which to procure the assent of the mtgee. to the 
acceptance of the purchaser as mtgor. (8) Though 
the condition is one that may be fulfilled at any 
time before completion, y(‘t the purchaser is not 
always bound to wait till that date. I can suggest 
four such cases, though I by no m(*ans say that 
the list is exhaustive. One case is that the pur- 
chaser may be able to show by sufficient evidence 
that the condition cannot be practically fulfilled 
by the date fixed. (4) A second case is where the 
vendor has substantially admitted that the con- 
dition is incapable of fulfilment. (5) The third 
case is that there may be an agreement be*! ween 
the vendor k the purchaser that a particular 
refusal of the mtgee. to accept the purchaser as 
mtgor. should be taken as conclusive, k this 
agreement may be implied from the circumstances 
k need not be express. (0) The fourth case is 
fhat of a refusal by the mtgee. so treated by the 
vendor as to justify the purchaser in regarding 
the matter as at an end (Romeu, J.). 

(7) All the cases that were cited were, with one 
exception, cases in which the purchaser ascer- 
tained before the time for completion that the 
vendor had not the title which he professed to 
have, k had no legal means then available to 
complete the contract. In such cases the pur- 
chaser is entitled at once to treat the contract as 
at an end because the vendor cannot ask the 
purchaser to wait on the chance that the former 


may acquire the property (Romer, L.J.). — Smith 
r. Butler, [1900] 1 Q. B. 694 ; 69 L. J. Q. B. 521 ; 
82 L. T. 281 ; 48 W. R. 583 ; 16 T. L. R. 208, 

2154. - — Admission by vendor that condition 

cannot be fuiniled.J- -Smith v. Butler, No. 2153, 
ante, ^ ^ ^ 

2155. Refusal of mortgagee — Stipulated to 

be conclusive.] — Smith v, Butler, No. 2153, ante, 

2156. Vendor’s treatment of refusal 

justifying repudiation.] — S mith v, Butler, No, 
2153, a7ite. 

Sale in lots.] — See Nos. 2230—2232, post. 

Sale by court — Discharge by purchaser.] —See 
Part III., Sect. 9, sub-sect. 2, B., ante. 


(h) Possibility of Vendor Making Good Title. 

2157. Effect of vendor obtaining title — After 
action brought.] — Wdicn a party sells an estate, or 
any interest, k at the time has no title, or not 
such as he sells ; if he nevertheless obtains such 
estate or interest at any time before ho is called 
upon, to complete the purchase, it is sufficient k 
if an action is brought, showing that the parly 
had never been called upon, & had at that time a 
good title, is a sufficient answer to the action.- - 
Thomson v. Miles (1794), 1 Esp. 184 ; 170 E. R. 
322 N. P. 

Anmylaiion Reid. Laythorpe v. Bryant (1835), 1 Hodg 1 

2158. Whether bar to right of repudiation.] 

— Pltf. in a bill for the specific performance of a 
contract is entitled to a decree*, if, .at the hearing, 
he can show a good title, although he had not such 
title at th(* time of the contract ; but deft, might, 
if he had thought fit, have retired from the con- 
tract, as soon as tlie want of title was discovered, 
k was not bound to wait, till pltf. could acquire 
a good title. — II oggart v. Scott (1830), 1 Russ, k 
M. 293 ; Taml. 500 ; 9 L. J. O. S. Ch. 54 ; 39 
E. R. 113. 

Annoiniions : — Consd. Halkott v. Dudley, fl907] 1 Ch. 590. 

Reid. Bcdlamy v. Debenhain, [1891] 1 Ch. 412. 

2159. .] — Specific performance of a 

contract for sale of an estate in fee simple decreed 
in favour of a vendor who at tlie time of the 
contract was tenant for life only ; the purchaser 
not having rejected the purchase as soon as h(* 
had ascertained the real interest of the vendor, k 
the vendor being able by means of the consent of 
the parties interested in remainder to mak(* a good 
primd facie title to the fee simple at the hearing. — 
Salisbury v. IIatciier (1842), 2 Y. k C. Oh. Pas. 
,54 ; 12 L. J. Ch. 68 ; 6 Jur. 1051 ; 63 E. R. 24. 
Annotations : — Consd. Halkctt v. Dudley. [1907] 1 Ch. 590 

Reid. Lee v. Soames (1888), 36 W. II. 884. 

2160. .] — Wylson V. Bunn, No. 2149, 

ante. 

2161. .] — Smith v. Butler, No. 2153, ante. 

2162. Whether vendor should be given oppor- 
tunity,] — Purchaser cannot insist on being dis- 
charged upon a report of defective title ; if 


W. W. It. 440 ; 8 Alta. L. 11. 16 ; 20 
D. L. K. 858.--CAN. 

a. .] — C^AUNCET V. Palmer 

(1916), 34 W. L. It. 978.— CAN. 

b. Vendor's title not registered .] — 
Frost v. Welch (B. 0.), [1923] 3 
W. W. B. 831.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
A. (b). 

c. Effect of vendor obtaining title 
— After time for repudiation — Whether 
bar to right of repudiation.}— Denis 
V. Hiooins (1892), 24 O. It. 230. — 

CAN. 

d .1 — Hamilton v. 

McNeill (1894), 2 Terr. L. It. 31.— 

CAN. 


e. .] — Kromn r. Kaiser 

(1915), 7 W. W. B. 185 ; 18 D. L. B. 
226 ; 31 W. L. B. 742 ; 8 W. W. B. 
239 ; 7 Alta. L. B. 467.— CAN. 

f. .] — Bardebs V. Ur- 

IIAM, [1927] N. Z. L. B. 273.— N.Z. 

jr, J — Gilfillan V. 

Cadell & Grant (1893), 21 B. (Ct. of 
Sess.) 269 ; 31 Sc. L. 11. 216 ; 1 

S. L. T. 306.— scot. 


2162 i. Whether vendor should he 
given opportunity .] — Bell v. Scott 
(1922), 30 C. L. It. 387.— A US. 


2162 ii. .] — Hartt V. Wisjiard 

Lanoan Co., Ltd. (1908), 1 8 Man. L. B. 
376 ; 9 W. L. It. 519.->CAN. 

2162 iii. .] — Gregory v. Ferrie 


(1910), 14 W. L. B. 219 ; 3 Sask. L. ll. 
191.— CAN. 

2162 iv. .] — If the vendor in a 

contract for ihe Bale of land has no 
title In himself to the land sold, & is not 
in a poBition to compel a conveyance of 
it from the regristered owner, the pur- 
chaser may, os soon as he becomes 
aware of that fact, repudiate the 
contract, & he does not need to give 
the vendor time to secure title. Where 
the vendor is in a position to compel 
a conveyance to himself & time is not 
of the essence of the contract, the pur- 
chaser on paying his last instalment of 
purchase money cannot repudiate 
because the vendor has not title In 
himself at that moment, but must 
give him a reasonable time to obtain 
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capable of being made good within a reasonable 
time ; as to which the vendor will be put under 
terms. — C offin v. Cooper (1807), 14 Ves. 205 ; 
33 E. B. 499, L. C. 

Jvnolalions : — Consd. IlalKotl r []}H)7] 1 ( h. r>l)0. 

Refd. Berners p. Fleming;, 11^25] ('li. 2G1 

2163. To acquire small outstanding term.] — 

If the vendor, at the time of contracting to sell 
lias no title, &; has no title when lie calls upon the 
})urchaser to fulfil one of the terms of the contract. 
Semhle^ the purchaser may abandon the jmrchase, 
<fc demand back his dei)osit. 

A deficiency in the smallest portion of interest, 
in the subject of sale, either as to quantity or 
duration, is, at law, a total want of title. 

Accordingly, a seller contracted to grant a lease 
for twenty-one years at a premium, part of which 
was to be paid on a given day ; A on that day, he 
required paymi^nt, <fe he was then, on the other 
hand, required to show his title. He did not then 
show it ; whereupon the purchaser abandoned 
lh(‘ contract ; &:,it turning out thal a term of only 
live days was outstanding, of which the seller was 
not aware : — Held : the jmrchaser might recover 
back his dei)osit ; though the title in other respects 
was good, though tlie selh^r could, no doubt, 
have gotten in the five days time. — Boper v. 
(^OOMBER (1827), 0 B. A C. 534 ; 9 How. A By. 
K. B. 562 ; 5 L. J. O. 8. K. B. 200 ; 108 E. B. 548. 
Annoiaiion^ : — Refd. Kiatrcn v. Presloii (1850), 2.5 L, .1. Ex. 

287 ; Strankfe jj.St. John (1SG7), Ti. U 2 C. P. 37G. 

2164. .J — lloGCJART p. SroTT, No. 2158, 

ante. 

2165. To register assignments of lease.] — 

In an action for non-peiformance of a contract for 
the sale of a hvisehold house, the declaration 
alleged that deft, had not laT^did right A title to 
sell A assign the lease, at the time tlie contract 
was made. It was ascertained after the sale, that 
the assignments of th(» lease to the vendor, A to 
former assignees, had not been registered ; A 
also that the vendor was restrained from assigning 
without a licence from the ground landlord ; A 
that no such licence had been obtained at the time 
the contract was made : — Held: neither of these 
objections impeached the validity of the vendor’s 
title, as the defects were capable of being r(‘medied. 
— Stowell V. Bobinron (1837), 3 Bing. N. (\ 
928 ; 3 Hodg. 197 ; 5 Scott, 196 ; 6 L. J. (’. B. 
326; 132E. B. 068. 

Annotaiions : — ^Refd. Horne v. Wingfield (1841), Scott, 

N. 11. 340 ; Coldhoni v. Showier (1816), 3 V. B. 312 ; 

Parkin v. Thorold (1851), 2 Sini. N. b. 1 ; St. LeonanPs, 

Shoreditch Vestry v. Hushes (1864), 1 7 C. B. N. S. 135 ; 

Hickman v. Haynes (1875), L. B. 10 (\ I’. 508; Howo 

r. Smith (1884), 27 Ch. H. 80 ; Moirell p. St udd & Millington 

(1013), 100 L. T. 028 ; Williams v. Moss’ Empires, 11015J 

3 K. B. 242 ; Morris p. Baron, flOlSJ A. C. 1. Mentd. 

Emmet v. Dcwlmrst (1851), 3 Mae. A (1. 587. 

2166. To acquire part of property belonging 

to third party.] — If A. agrees to sell an estate, A it 
is afterwards discovered that a small portion of it 
is the property of another person, the ct. will not 
discharge the purchaser from his contract without 
giving A. an opportunity of acquiring a title to 
that portion. — C hamberlain v. Lee (1840), 10 
Sim. 444 ; 59 E. B. 687. 

Armoiatums : — ^Refd. Bellamy r. Dehenham (1890), G3 L. T. 

220 ; Berners v. Fleming, [1925] Ch. 204. 

2167. - — — To induce third person to join in 
making title.] — M urrell v. Goodyear, No. 2130, 
ante. 

2168. ,] — Wliere a person sells pro- 


perty which he is neither able to convey or to 
enforce a conveyance from other proper parties, 
the x)urchaser may repudiate the contract, A is 
not bound to wait to se(* if the vendor can induce 
some third person to join in making a good title. 
Pltf. agreed to grant to d(*ft. a lease for twenty-one 
years, with a right to relet ; but he had only a 
term of twenty years, A could not underlet without 
the consent of his landlord. Deft, repudiated 
the contract. Pltf. afterwards fded his bill for 
specific performance. A, pending the suit, the 
landlord agreed to concur ; — Held : the contract 
could not be enforced, A the bill was dismissed 
with costs. — Forrer v. Nash (1865), 35 Beav. 
167 ; 6 New Bep. 361 ; 11 Jur. N. S. 789 ; 14 
W. B. 8 ; 55 E. B. 858. 

Aunoiations : — Apld. Brewer r. Broadwood (1882), 22 Ch. D. 

105. Distd. Wylson r. Dnun (1887), 34 Ch. D. 569. 

Apld. Bellamy r. Dehenham, [1891] 1 Ch. 412. Distd. 

Warren v. Moore (1897), 14 T. L. B. 138. Apld. Ro C’ooke 

A Holland’s Conti a et (1898), 78 L T. 106. Consd. 

Brickies v. Rnell, 11916] 2 A. C. 599. Distd. Re Hailes A 

Hutchinson’s Coutraet, [1920] 1 Ch. 233. Refd. L(‘c i. 

Soames (1888), 59 L. T. 366 ; Holton Partners v. Lamheit 

(1889), 41 Ch. D. 295 ; bmith v. Butler (1900), 48 W. B. 

583. 

2169. To procure licence to assign — Time 

for production not arrived — At date of repudiation.] 

“ Ellir V. Bogers, No. 2216, post 

2170. — — Vendor having no title — Inability to 
compel third parties to supply title.] — (1) Where 
a vendor contracts under an open contract to sell 
real estate which he informs the purchaser he has 
recently purcliased from B., A, having delivered 
an abstract ending with a conveyance of the estate 
to B., when asked by requisition to abstract the 
subsi'quent title rejilies that “ B. will convey to 
the purchaser ” by liis direction, he does not, 
since lie has the right to control the legal title, 
give tlie purchaser tiie right forthwitlj absolutely 
to refmdiate the contract A claim the deposit, but 
the ct. will make no order as to costs. 

(2) I think that it is abundantly clear tliat if 
the vendor lias not a title in himsedf A cannot 
compel third parties to supply liim witli the title, 
tlie moment the purchaser becomes aware of that 
fact, he is entitled to repudiate the contract, A 
he is under no obligation to give the vendor time 
to make good a title which is so imperfect at the 
(lat(* of the contract (Eve, J .). — He Hucklerby A 
Atkinson’s Contract (1910), 102 Ij. T. 214 ; 51 
Sol. Jo. 342. 

B, Veyidor's Power of Sale Defective. 

2171. Power subject to conditions — Conditions 
not fulfilled.]- Forster v. Hog cart, No. 2012, 
ante. 

2172. Vendors purporting to sell as trustees of 
will — Vendors not trustees of will.] — A contract 
was entered into at an auctifin on Dec. 7, 1896, 
subject to particulars A conditions of sale. The 
propei-ty passed under the will of M. in 1856 to 
J. A another, as tenants in common, in equal 
moieties, A the difficulty arose as to the moiety 
whicli i)assed to J. He by his will gave his pro- 
perty to trustees upon trust for sale A payment 
of debts, etc., A tlien to lay aside £12,000, which 
was to be invested for tlie benefit of his daughters 
A their children, A subject thereto to hold the 
residue for his son. J. died in 1876, A in 1880 
two deeds were executed by wliich part of the pro- 
perty was mortgaged to the amount of £12,000 


the necjessary conveyance. — G unne v. 

Land A Mortgage Ci). 
GyjB), 33 W. L. R. 716 ; 9 W. W. B. 
1185.-^AN. 


2162 V. .1 — A purchaser under 

agreement of sale of land cannot 


repudiate on the ground of his vendor’s 
lack of title if at the time of such 
repudiation the vendor is in a position 
to convey or compel conveyance of 
title. — ^A lliance Securities, Ltd. v. 
I’OSNEKOFF (Sask.), [1922] 3 W. W. R. 


1201.— CAN. 

2167 i. To induce third person to 

join in making title .] — Nielsen v. 
Jenewein, [1924] 3 D. L. R. 508 ; 
11924] 2 W. W. R. 096; 18 Sa&k. L. B. 
342.— CAN. 
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Sale of Land. 


Sect. \,-~~Ilcpudiafion hif 'purchaM'v : Suh-ftccL 7?., 
(g).] 

to t,wo Iversons who wore not trustees of the will. 
Ijater one of these persons was appointed a trustee 
of the will, n^liese two persons purpoi*ted to sell 
the property. Objection was taken on the requisi- 
tions that they could not g:ive a good title, A: 
notice to rescind was given. On a summons 
taken out by the jjui'chaser claiming rescission: 
— Held : the defect could only be removed («) by 
prcx'uring the trustees of the wall to be }>artics ; 
\b) by obtaining the sanction of the cl. ; A: (c) by 
showing tliat the £12,000 had been properly 
invested ; tliat, as to («) & (&), neither on the day 
of the notice to rescind, nor on that fixed for 
■ completion, W(a*(‘ the vendors in a position to 
remove the defect ; as to (c), thei*e was no evidence 
that the £12,000 could be so invested ; &, in the 
absence of an> such f*vidence, the notice to rescind 
must be deemed elTectual. — He Cooke IJol- 
lAND's Contract (1898), 78 L. T. 100. 

C. Delay by Vendor. 

2173. Purchaser let into possession — Delay in 
clearing incumbrances & making good title.] — 

A. contracts for the purchase of an estate, & is 
let into j)ossession. The estate being greatly 
incumbered, A. pays off some of the incumbrances. 
Great delay is used on the part of the vendor 
in clearing other incumbrances, A: making good 
the title ; but the purchaser shall not for that 
reason be discharged from his contract. — S mith 
V. Dooian (1708), 0 Bro. Pari. Cas. 291 ; 2 E. R. 
1088, H. L. 

2174. Reasonable notice given to vendor fixing 
time — For showing title.]- He Bayley & Shoe- 
smith’s Contract, No. 2017, ante, 

2175. For satisfying requisition.] — Where 

the vendor did not satisfy a valid objection made 
by the purchaser, after a correspondence in which 
the vendor stated that he could not & would not 
iurnish any belter evidence, & the purchaser 
gave him notice to furnish the evidence within 
fouiteen days, or in the alternative that he should 
rescind the contract : — Held : the vendor having 
made default, the purchaser was entitled, upon 
the expiration of the fourteen days, to treat the 
contract as at an end. 

Qa. : wdiether the purchaser was bound, under 
the cucumstances, to have given the vendor any 
notice prior to rescinding the contract. — N ott v. 
Riccard (1850), 22 Beav. 307 ; 25 L. J. Ch. 018 ; 
26 L. T. O. S. 207 ; 2 Jur. N. vS. 1038 ; 4 W. R. 
269 ; 52 E. R. 1120. 

Annotations: — Apld. King r, Chaniborlayn, [1887] W. N. 
158. Reid. WcIlH V. Maxwell (No, 1) (1863), 32 Beav. 408. 

2176. For ratification by owners other than 

vendor — Rescission in default of ratification by 
fixed time.] — A. being seised of the bare legal 
estate in freeholds without any power of sale, 
contracted to sell to B. B., on discovering that 
there were several beneficial owners, required 
that they should ratify the contract, & eventually 
fixed a short day for resicssion of the contract 
unless ratification should be previously obtained. 
Ratification not having been obtained by the 
day named : — Held : B. was entitled to rescind 


& to have his deposit returned. — L ee v. Soames 
(1888), 59 L. T. 366 ; 36 W. R. 884. 

Annotation : Refd. Bolton Partners v. Lambert (1889), 41 
Ch. 1). 295. 

2177. — To remedy defect in conveyance.] 

Haio^en V. Russell, No. 2131, ante. 

2178. For delivery of abstract.] —By a 

contract made on Aug. 25, 1890, for the sale of 
a farm, it was, amongst other things, stipulated 
that the purchaser should have possession by the 
beginning of Oct. following, & that the vendor 
should deduce a good title. Notwithstanding 
repeated requests, the vendor had failed to deliver 
a complete abstract until Nov. 28, 1890, more 
til an six weeks after a notice delivered by the 
purcliaser that, in default of delivery of a proper 
abstract within fourteen days from the date of 
the notice, he should rescind the contract. Shortly 
after the expiration of the fourteen days the pur- 
chaser gave notice of rescission, &; sued for a return 
of the deposit & damages : — Held : in the cir- 
cumstances the limit of fourteen days was reason- 
able, Ac the piu’chaser was entitled to rescind Ac 
to a return of the deposit with interest, Ac to be 
paid the expense of investigating tlie title by 
way of damages.— Compton v. Bagley, [1892] 1 
(’h. 313 ; 61 L. J. Ch. 113 ; 65 L. T. 706. 

Annotation : — Refd. Stickney v. Keeble, [1915] A. C. 38G. 

2179. For completion.] — Stickney v. 

Keeble, No. 206], ante. 

2180. Time of the essence — Waiver — Vendor’s 
conduct after notice.] — Reference as to title, 
directed on motion after answer to a bill for 
specific performance by the vendor against the 
purchaser, notwithstanding tlie purcliaser stated 
tliat his requisitions on the abstract had not been 
complied with, although the time for completion 
of the contract had long expired, Ac he had given 
notice of his intention to rescind the contract. 

T^'ho purchaser cannot, owing merely to the 
delay \)f the vendor in complying with his requisi- 
tions, determine the contract without notice, or 
bring an action for his deposit before the termina- 
tion of bis notice, whore time was not originally 
ot the essenee of the contract. Wliether he can 
do so after the expiration of notice, where time 
has not been made of the essence of the contract, 
or, being of the essence of the contract, has been 
waived, depends upon the conduct of the vendor 
after notice. — W ood v. Maciiu (1846), 5 Bare, 
158 ; 16 L. J. Ch. 21 ; 8 L. T. O. S. 210 ; 10 Jur. 
1001 ; 67 E. R. 868. 

2181. Necessity for notice.] — To 

make time of the essence of a contract it must 
either be expressly made so by the terms of the 
contract itself or by special notice given sub- 
sequently. 

Continuing negotiations after the day fixed for 
completion of the contract is passed amounts 
to a waiver of the objection that time was the 
essence of the contract. — W ebb v. lIuanES (1870), 
L. R. 10 Eq. 281 ; 39 L. J. Ch. 606 ; 18 W. R. 
749. 

Annotation: — ^Folld. Patrick v. Milner (1877), 2 C. P. D. 342. 

2182. Execution of work by vendor.] — 

Pltf. contracted to purchase from deft, a lease of 
a house Ac garage, Ac paid a deposit of £50, Ale a 
further sum of £50 on account of a premium of 


PART VIII, SECT. 4, SUB-SECT. 3.— C. 

h. Time of the easemx — Possession 
required for particular purpose — Plough- 
ing .] — Cairns v . Dunkin (1907), 6 
W. L. It. 256. — CAN. 

essence .] — 

Whether a day is or Is not fixed for 


completion by a contract for the sale 
of land, imless time has been made of 
the essence of the contract, neither 
party is entitled to rescind, on the 
ground of the delay of the other in 
completing, without first givingr him 
notice, callingr upon him to complete 
within a reasonable time. — Covkh v . 


McLaughlin (1897), IS N. 8. W. L. 11 . 
(Eq.) 107.— AUS. 

1. Delay in delivering documents.] 
— Purchaser held Justified In treating 
agreement of sale of land as abandoned 
Ac to bo entitled to rescission through 
vendor’s unreasonable delay in deliver- 
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£150, on Oct. 28, &; 29, 1920, respectively. Pltf.. 
as the deft, knew, intended to use the premises 
for the business of a garage proprietor, & deft, 
agreed to clear away the hedge & trees in front 
of the house before the time for completion, which 
was originally fixed as “ on or about Dec. 0, 
1926,” but was subsequently extended t-o Dec. 15. 
On Dec. 10, it being apparent that deft, could 
not do the work he had undei*taken by Dec. 15, 
pltf. rescinded the contract & claimed the return 
of the money : — Held : time was of the essence 
of the contract, & pltf. was entitled to recover the 
money. — Bernard v. Williams (1928), 44 T. L. R. 
437, D. C. 

2183. Time not of the essence — Necessity for 
notice.] — Wood v. Machu, No. 2180, ante. 

2184-. Repudiation after expiration of notice 

— Necessity for considering vendor’s conduct after 
notice.] — Wood v. Maciiu, No. 2180, ante. 

2185. Remedy of defect of conveyance.] — 

Hatten V. Russell, No. 2131, ante. 

2186. Effect of continuing negotiations — Title 
not perfected within reasonable time — Purchaser 
In possession — Purchaser aware of objections to 
abstract.] — A purchaser cannot declare off a con- 
tract, on tlie gn’uund of the vendor not liaving 
perfected the title within a reasonable time, 
wliere the former who was in possession had been 
aware, from an early peiiod of the treaty, that 
there was some objection to the abstract, but has 
neveiDieless continued to negotiate with the 
latter down to a recent period, then on a sudden, 
a fortnight after the last act of negotiation, tolls 
him, that ho abandons the contract. An injunc- 
tion will bo granted to stay an action commenced 
at law by the purchaser to recover back whatever 
of the purchase-money has been previously paid 
under such circumstances, on motion, almost as 
of course ; if the case were made out, it would 
be sufficient on the hearing. Time is not of the 
(issonce of such a contract. Had the i)urchaser 
declared off, on delivery of the abstract, he might 
perhaps have got rid of it, & given up the posses- 
sion. — Warde V. .Teffery (1817), 4 Price, 294 ; 
146 E. R. 469. 

2187. .] — A purchaser who allows the time 

appointed for the completion of his contract to 
elapse without showing any intention to claim 
his right to enforce the completion of the con- 
tract at such time, & continues the correspondence, 
so as to induce the vendor to incur additional 
expense, cannot afterwards take advantage of 
the non-completion of the contract at the 
appointed time. — Boyes v. Liddell (1842), 6 
Jur. 725 ; previous proceedings (1841), 1 Y. & 
0. Oh. Cas. 133. 

Annotation : — ^Refd. Wood v. Maclm (1840), Hare, 158. 

X). Misdescription and Misrepresentation* 

(a) In General. 

2188. Property substantially different from pro- 
perty offered.] — ^Flight v. Booth, No. 2199, post. 

2189. .] — If the vendor comes to enforce 

specific performance, he cannot succeed if what 


he offers to convey is substantially different from 
what he offered to sell (Buckley, J.). — Jacobs 
V . Revell, [1900] 2 Ch. 858 ; 69 L. J. Ch. 879 ; 
83 L. T. 629 ; 49 W. R. 109. 

Annofationa : — Apld. Loo v. llaywoii, [1017] 1 Ch. G13. 

Reid. Re Nisbtil & Potts’ Contract, [1905] i Ch. 391. 

2190. Effect of purchaser’s knowledge.] — In a 
case depending on alleged misrepresentation of 
value, there cannot bo a more effectual bar to pltf. 
than by showing that he was from the beginning 
cognisant of all the matters complained of, or, 
afi^^r full information of them, continued to deal 
with the property. — Vioers v. Pike (1842), S 
Cl. & Fin. 562 ; 8 E. R. 220, H. L. 

Annoiaiiona : — Apld. Erlanffcr i?. New Sombrero Phosphate 

Co. (1878), 3 App. Gas. 1218. Refd. Wilde v. Gibson (1848), 

1 H. L. Cas. 605. 

2191. Misrepresentation made to sub-vendor — 
Whether sub-purchaser may take advantage.] — 

Aberaman Ironworks v. Wickens, No. 2207, 
post . 

2192. Statements calculated to mislead — Pur- 
chaser induced to believe that vendor speaks from 
knowledge.] — Nottingham Patent Brick & Tile 
do. V . Butler, No. 2070, ante . 

2193. Opportunity given to make representation 
gdod — Failure to make good — Effect on right to 
repudiate.] — When a purchaser discovers that a 
r(q:>rcsentation made to him by a vendor is untrue, 
if the vendor suggests that, if time be given him, 
the representation may bo cured, & the purchaser 
put in as good a position as if the representation 
had been true ; th(i purchaser, by giving tlie 
vendor time, does not lose his right to rely on the 
misrepresentation & determine the contract, if, 
at tlie end of the time, the vendor fails to make 
good his suggestion. — Tibbatts v. Boulter (1895), 
73 L. T. 534. 

2194. Sale under direction of court — Duty of 
court to guard against misrepresentation.] — In 

sales under the direction of tlie ct. it is incumbent 
on the ct. to be scrujiulous in the extreme to see 
that no taint or toucJi of fraud or deceit or mis- 
representation is found in the conduct of its 
ministers. Sale by auction held under the direction 
of the ct. s(‘t asi<le at the instance of the purchaser 
on the ground of misrepresentation as to the sub- 
ject-matter of the sale. — M ahomed Kala Mea v . 
Hahperink (1908), 25 T. L. R. 180, P. 0. 

2195. Whether innocent misrepresentation suffi- 
cient.] — Lawrence v. Hull, No. 2244, post. 

2196. Expression of opinion — Sheep-carrying 
capacity of land.] — A representation of fact may be 
inherent in a statement of opinion ; in any case 
the existence of tlio opinion in the person express- 
ing it is a question of fact. When it is sought to 
rescind a contract on the ground of the falseness 
of a statement of opinion by which it was induced, 
it must be inquired what was the meaning of the 
statement made, & whether it was true. Relevant 
to those inquiries are, the material facts of the 
transaction, the knowledge of the parties, the 
words used, & the actual condition of the subject- 
matter. 

In an action by a vendor of land in New Zealand 


ingr certain documents. — SMira & 
Huron & Erie Mortgage Corpn. v. 
Ash (Saak.), [1919] l W. W. R. 633.— 

CAN. 

m. Title not •perfected •within reason- 
aoU time — Delay in registration of title.] 
— MoGirr V . Devine, [1926] N. 1. U4. 


PART VIII. SECT. 4, SUB-SECT. I 
D. (a). 

21881. Property substa^ntially diffe 
jrom property offered.] — Johnston 
Dowsett (Man.) (1915), 24 W. L. 
759 ; 4 W. W. R. 971.— CAN. 


2188 ii. .] — SooBiK v. Wallace 

(1913), 24 O. W. R. 641 ; 4 O. W. N. 
1345 ; 11 D. L. R. 841.— CAN. 

2188 iii. .] — Bbssonktu, Robins 

(1837), San. & Sc. 142.— IR. 

2188 Iv. .] — Cullen v. O’Meara 

(1868), I. R. 4 O. L. 637.— IR. 


2190 i. Effect of purchaser's know- 
ledge,] — Strachan V. McGinn (Saak.) 
(1913), 23 W. L. R. 66 ; 3 W. W. R. 
759 ; 9 D. L. R. 448.— CAN. 


2195 i. Whether innocent misrepresen- 
tation sufiieient.] — At tbe suit of tne 


purchaser against the vendor, an aCTee- 
ment tor the sale & purchase of land 
was set aside, & the vendor was ordered 
to repay the sums paid by the pur- 
chaser on aceount of the purchase 

S ricc, on the ground of mlsrepresenta- 
on by the vendor, in that, whether 
innocently or not, the vendor, pro- 
fessing to show the purchaser the land, 
had shown him entirely different land. 
— Oliphant V. Alexander (B. C.) 
(1914), 27 W. L. R. 66 ; 15 D. L. R. 
618.— CAN. 

21961. Expression of opinion — Sheep- 
carrying capacity of land,] — B artlett 
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Sale of Land. 


Sfcf. 4 .. — Repudiation hy riurchaser : Suh-secf.^n D, 
(a) (?>)>] 

to recover under the contract, the purchaser 
claimed to rescind the contract on the ground of 
the falseness of a statement as to the carrying 
capacity of tlu' land for sheep : — Jfeld : applying 
the above considerations, the statement was 
merely of an opinion which the vendor honestly 
lield ; & accordingly the defence failed. --B isset 
V, WiLKiNsoM, [ 1927] A. (\ 177 ; 90 L. J. V. C. 12 ; 
130 L. T. 97 ; 42 T. L. 11. 727, P. C. 

Rescission for misrepresentation generally.]— 
See Misrepresentation A Fraud, Vol. XXXV., 
pp. 05-78, Nos. 010-702. 

Rescission under condition providing for error.] — • 

See Part IV., Sect. 2, sub-sect. 9, C., ante. 

Sale in lots.]— >SVe No. 2233, post. 

(b) Particular Instances. 

2197. Misdescription — Term of lease.] —Where a 
man agrees to purchase premises on an assurance 
that the person of whom he purchases ha^ a long 
term in them, A on the faith of such assurance at a 
considerable expense enters into the possession of 
them, he shall not, on his refusing to com])lete his 
j)urchase, on account of the seller having a shorter 
term, be charged in an action tor use A occupation. 
— Hearn v. Tomlin (1793), P(‘ake, 253, N. P. 
vfrmo<a<tV>77S Distd. Hull v. Vauphan (1818), (» I’licc, 157. 

Reid. Wintorbottoin r. Jugliuiu (1815), 7 Q. B. Oil. 

2198. Slight difference.] — WI kto 

t h(‘re was a written agreenu'nt to sell & assign “the 
un(‘xpired term of (Mglit yt*ars’ lease A good will ” 
of a public-hous(‘ : — If eld : the juirciiaser could 
not refuse to perform the agretunent; on the ground 
that; wlien it was (mtered into, tluTe w(‘r(‘ only 
s(W(‘n years A seven montlis of the t(*rm unexpir<‘d. 
^Belworth V. Hassell (1815), 4 Camp. 140, 

2199. Restrictive covenants.] — The particu- 

lars of sale of certain leasehold premises in Covent 
Carden htat(‘d, that under the original lease “ no 
offensive trade was to be carried on, A that the 
]iremis(‘s could not be ](‘t to a coffee-house keeper 
or working hatter.” The original lease, when 
produced, a])peared to prohibit tlie business of 
bn‘W(*r, baker, sugar baker, vintner, victualler, 
butcher, tripe seller, poulterer, fishmonger, cheese 
seller, fruiterer, herb seller, coffee-house keeper, 
working liatter, A many others, A the sah' of coals, 
potatoes, or any provisions i—ffeld : th(‘rc was 


such a material discrepancy between the par- 
ticulars & the lease, as to entitle a purchaser to 
rescind his contract. 

Where the misdescription, although not pro- 
ceeding from fraud, is in a material A substantial 
point, so far affecting the subject-matter of the 
contract that it may reasonably be supposed, 
that, but for such misdescription, the purchase]* 
might never have entered into the contract at all, 
in such case the contract is avoided altogether, A 
the purchaser is not bound to resort to the clause 
of compensation. Under such a state of facts, the 
X)urchaser may be considered as not having pur- 
chased the thing which was really the subject of 
sale (Tindal, P.J.). — Flight v. Booth (1834), 1 
Bing. N. C. 370 ; 1 Scott, 190 ; 4 L. J. (\ P. 06 ; 
13] F. H. 1100. 

Anrioiationa Consd. Pope r. Garland (1841), 4 Y. & C. Ex. 
illH. Apld. Ife Davis A Cavey (1888), 40 Ch. I). GOl ; 
ne Fawcett 6c Holiiu's’ Contract (1889), 42 Oh. 1). 150; 
Jacolis V. Kovcll, [1900] 2 (li. 858 ; Re Puckett & Smith's 
Coiitidct, 11902] 2 Oh. 258. Distd. Shepherd v. Croft, 
fl9H] 1 Ch. 521. Consd. R€ Conicier & Harrold’s Con- 
traet, [1923] 1 Ch. 5(55. Refd. Dvkes r. Blako (1838), (> 
Seott, 320 ; Gihson v. D’Este (1813), 2 Y. 0. f^li. ('as. 
542 ; Bnitnm v. Moiton (J857). 30 L. T. (). S. 98 ; Lee 
V. Ttavhon, [1917] 1 (^Jh. G13. Mentd. PoniHcl Sc Wilson 
V. Tucker, [1907] 2 Ch. 191. 

2200. Sale of leasehold including yard — 

Yard in fact held from year to year.] — Particulars of 
the sale by auction of a public -house, described 
the premises as being ludd for an unexpired term 
of years at a rent of £55 ; A, as comprising, 
amongst other things, a yard. By the conditions 
the contract; was to bo completed on June 25, A 
any ei*ror or mistake in the d(‘Scrix)tion of the 
I>rof)erty was to b(‘ matter of compensation, to be 
fixed by arbn. In fact the yard was not h(‘ld under 
the lease, but under a t<mancy from year to year, 
at a furth(‘r rent of £10 ; tlio vtmdors, however, 
procured a lease for llio sanu^ term of the yai‘d at 
an additional rent of £8 dated on June 23, but not, 
in fact, executed until long after June 25. The 
yard was essimtial to the enjoynumt of the X)ro- 
mis(‘S : — Jleld : tliis defect was not matter of 
comjiensation under the terms of tlie condition ; 
but such a defect in title as justified tlie vendee 
in vacating th(' contract. — D obei.l v. Hutchinson 
( 1835), 3 Ad. A El. 355 ; 1 Uar. A W. 394 ; 5 Nev. 
A M. K. B. 251 ; 4 L. J. K. B. 201 ; 111 E. B. 448. 
Annotations : — Refd. Re Fawcett Sc Holmes’ Contract 
(1889), 42 Ch. D. 150. Mentd. Hidgway r. Wharton 
(1857), C H. L. Cas. 238 ; Matthews v. Baxter (1873), 28 
L. T. 6G9 ; I’eireo r. Corf (1874), L. K. 9 Q. B. 210; 
Thomas r. Brown (187G), 45 L. J. Q. B. 811 ; Ca\o r. 
Hastings (1881), 7 i). IL D. 125. 


r. CfiATMM, [1921] N. Z, L. 

N.Z. 


B. 3J5.— 


n. .] -- Bvumw V. CuosBi 

(1915), 30 WL L. B. 510.— CAN. 

o. Election to affirm — ]'ai I pe} 

fonnance lx fore KnowUdae of mi< 
repre8i)itatwn.]-~li\o\yjMS v, Ciiati ili 
(Man.) (19J3), 25 W. L. B. 32, 1 

D. L. B. 773.— CAN. 


p. Part performance after 

Knowledge of misrepresentation.] — Be- 
Hcission of an agreement of sale of land 
asked for by the pmehaser on the 
ground of fraudulent misrepresentation 
was refused, because after the pm’chas('r 
tli‘4covered the facts ho continued to 
occupy the land & made a payment on 
aeeoimt of the purchase -price, thereby 
cilccting to affirm the contract. — 
Habperv. SiiAiJEit, [1921] 3 W. W. U. 
2C0.— CAN. 


Q* 7 — .] — Haste v. Good 

MAN (Alta.) (1922), 66 D. L. R. 3G0 
[1922] 2 W. W. B. 850. — CAN. 


1 •!— Pltfs. sued for the 

rescission of certain contracts made by 
them for the purchase of lands from 
def^., alleging misrepresentations, A: 
in the oltemativo for damages In respect 
of the fraudulent misrepresentations 


alleged : — JUld : pltls., by coidinuinp 
to make pa\mont8 upon the coiitraetf 
acquired full knowledge 
of the untruth of the represent a tiom 
alleged to have been made to them 
liad elected to ( onhrrn the contracts 
A w CIO procludod from seeking re 
seiHsion. — Htjgiii hv. t>TinwAY Realty 
(^'o^Ltd. (1924), 55 O. L. R. Gll.- 

t. AfUr disiovery of fravd.] - 

r. Manvii.lf. (1915), 3( 
W. L. IL 528 ; 7 W. W. R. 137G.— 

CAN. 


a. Representation relied on to know- 
ledge of vendor.] — If a i eprosentation 
amount to a wilful falsehood by 
the vendor, the deceit will release the 
purchaser from the bargain ; but to 
enable the purchaser so to take advan- 
tage of the falsehood, he must show’ that 
at the time of the bargain he made the 
vendor understand definitely that he 
relied upon the representation & would 
hold him to it. — B radshaw v. Goer 
(1879), 6 V. L. R. 26.— AUS. 

b. Opportunity for purchaser to 
discover falsity of representation.] — It 
Is no answer to an arfion for rescission 
of a contract for the sale of land on the 


ground of misieiu’eseiitaf ion that the 
purchaser might with reasonable 
diligence have discovered that the 
repiOHciitation was untrue. — W ilkin- 
son V. Detmold (1890), 16 V. L. 11. 
439.— AUS. 

c. Examination by purchaser 

imth competent Icnowlcdge of subject 
of sale.] — Henry Sc Hill v. Pindar 
(1875), 22 Gr. 257.— CAN. 

d. Fraud must be conclusively proved. ] 
— Winnipeg A Morris Improvement 
(' o. V. Watson (1910), 15 W. L. IL 
592.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b). 

e. Misdescription — Incumbrance. 1 — 
Re Booth Sc McLean (1891), 21 O. R. 
452.— CAN. 

f . Reservations — Description 

not specific .] — An agreement lor the 
sale of land subject to “ reserva- 
tions ” will not be rescinded on the 
ground that the reservations are not 
specifically described if there is 
sufficient description to put the pur- 
chaser upon inquiry.— Manufacturers 
Life Insurance Co. v. Walsh (1914), 
30 W. L. R. 178 ; 7 W. W. R. 808 ; 8 
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2201. Underlease described as lease.] — 

Bill filed by a purchaser to rescind a contract, pltf. 
alleging that he had been induced to enter into 
it by fraud & misrepresentation : it appeared that 
the advertisement out of which the contract arose 
was of the sale of six houses, total rental £131 6a. 
per annum, lease about seventy-five years, at a 
moderate ground rent of £50 a year, but what 
pltf., who agreed to give £420 for the property, 
found himself liable to take was an underlease of 
the houses at a rent of £50. The Ijord Chancellor, 
reversing the order appealed from, dismissed the 
bill without costs, being satisfied that though 
there was a misdescription of the property, there 
was no such substantial misrepresentation as 
called upon the ct. to exercise its jurisdiction. — 
Bartleto V. Salmon (1855), 6 De G. M. & O. 33 ; 
26 K T. O. S. 82 ; 4 W. B. 32 ; 43 E. B. 1142, 
I.. O. 

Annotation Consd. liuyfus & Mastcra’ Contract (1888), 

39 Oil. D. 110. 

2202. Situation of house.] — A. became the 

purchaser at a public auction of a freehold liouse, 
under particulars of sale which described it as “ a 
freehold estate, being No. 58 on the north side of 
l*all Mall, opposite Marlborough House.” No 
allusion was made in the particulars of sale to its 
being situated at the end of a long passage, 
vai'iously stated as being sixty feet & seventy- 
three feet in length, or that it was actually not 
facing Ball Mall, but at the rear of No. 57, Pall Mall, 
which was so in fact. The solr. of A. inspected the 
title deeds in a part of the house wliicli was the 
subject of the contract. The vendors themselv(‘s 
had only a right of way f)ver the passage, wliich 
was supported on timber beams, & insufficient to 
support heavy weight : — Held : the purchaser 
was entitled to have the contract rescinded ; the 
description of the i)j*emise8 in the particulars of 
sale amounted to misrepresentation, of which 
however, there was a waiver, the purchaser’s 
solr. liaving inspected the title-deeds in the build- 
ing itself ; the access to the house was not such as 
the purchaser was bound to accoi)t, having regard 
to the particulars of sale.- - Stanton v, Tatter- 
SALL (1853), 1 Srn. & G. 529 ; 1 Eg. Bep. 543 ; 21 
L. T. O. S. 333 ; 17 Jur. 967 ; 1 W. B. 502 ; 65 
E. B. 231. 

Annotation : — Apld. Toriancc v. Bolton (1872), L. 11. 14 Eq. 

124. 

2203. Tenure — Copyhold described as free- 

hold.] — The conditions of sale had described the 
proiierty to be sold as freehold. Subsequently, 
after the purchaser had paid his consideration 
money, but before the final completion of the con- 
veyance, it turned out to be copyhold : — Held : 
the purchaser was entitled to have his contract 
for purchase rescinded, & money repaid with 
interest. — Turner v. West Bromwich Union 
Guardians (1860), 3 1^. T. 662 ; 9 W. B. 155. 

2204. Ground rents.] — Pltf. purchased at a 

sale by auction certain property described in the 
particulars & conditions of sale as follows : “ Four 
freehold ground rents of £19 4s. each, viz. £15 
ground rent & £4 4s. garden rent, amounting to 
£76 10a. per year, arising from the four capital 
residences of the annual value of £384, held by 
four leases granted to W. for a term of ninety-five 
years each, wanting ten days, from Sept. 29, 1844, 
with reversion to the property in about eighty 
years.” In accordance with the conditions of sale. 


Alta. L. It. 90; 20 D. L. II. 50L— 

CAN. 

B. Easements — Description not 

specific .^ — Ennis v. Bell (1918), 52 
N. S. R. 31 ; 40 D. L. K. 3.— CAN. 
h. Length of frontage .] — Dowd- 


pltf. paid deft., the auctioneer, the sum of £282 as 
a deposit & in part pa^unent of the purchase- 
money. The vendors in making out this title 
produced a counterpart of a lease granted by one 
B. to one W., the other three h'ases being similar. 
This lease demised a piece of land, with a iiK'ssuage 
erected thereon, at “ the yearly rent of £15 of 
lawful money, imyable,” etc., & thereby “ for the 
considerations agreed, A also in consideration of 
the further rent thereinaftcT reserved, A; of tie* 
covenants & agreements of W.,” It. covenanted 
& agreed with W. that for the term of ninety-fiv(' 
years W. should ” have the right to (mttT in A 
upon A use A enjoy as a pleasure ground or garden 
the piece of land adjoining,” etc. Th(‘ deed con- 
tained a covenant by W. to pay to B. the yearly 
sum of £15, A that h(‘ would also ” pay the 
further yearly rent of £4 4.s. for A in respect of the 
right of user thereinbefore granted of the said 
garden or pleasure ground ” : — Held : the garden 
rent of £4 4 s. was not a freehold ground rent 
within the particidars of &al(‘ ; A pltf., therefore, 
had a right to rescind the contract A recover back 
the deposit.— Bo HI NS v. Evans (1863), 2 11. A P. 
410 ; 159 E. B. 169 ; tiuh nom. Evans v. Bobins, 
33 L. J. Ex. 68 ; 11 E. T. 211 ; 10 Jur. N. S. 
473 ; 12 W. B. 601, PX. Ch. 

Anmdation : — Retd. Uamboiwc'll N: South Loudon Bldi;’. 

Soc. V. Hollov^i^y (1879), 13 Ch. JL 751. 

2205. - — Effect of trusts of reversionary 
interest.] — Where conditions of sale incorrectly 
state the effect of the trusts of a reversionary 
interest, tlie purchas(‘r of that ird/f*rest is not 
bound lo accept the title. - Hadley v. Bobins 
(1866), 14 L. T. 100 ; U W. B. 387. 

2206. Land sold as fit for building purposes 

— Use for building purposes forbidden by bye-laws — 
Unless land Is excavated.]- luand offered for sale 
at an auction was dc&ciilxal as ” ''Idie capital free- 
hold building .sit(‘ ... in the midst of a capital 
letting class of jiropcrty . . . ripe for immediate' 
developriR'iit.” It was, in fact, land which had 
been filled up with rciust* from j'oads, dustbins, 
etc., A under the by (‘-laws of the London (kninty 
Pouncil could not be used for building purposes 
witliout excavating tlie rubbisli A filling in : — • 
Held : this was sucli a misdescription as to entithi 
the purchaser to rescind. - Baker, v. Moss (1902), 
66 J. P. 360. 

2207. Misrepresentation — Acreage — Purchaser 
able to ascertain extent of estate.] — The owner of 
an estate a^eed to sell it for £250,000, rex)resenting 
it to contain 1,530 acres. The purchaser agreed 
to sell it lo a co. for £350,000, of whicli £150,000 
was paid to liim, £75,000 in cash, A bonds for 
£75,000, A he xiaid the vendor of the estab* 
£50,000 as a deposit. It appeared that the estate 
contained less than 1,100 acres, A the co., liaving 
at the time only £1,536 in liand, complained to 
the purchaser of the deficiency, A he then wrote to 
the vendor declining to complete. The co. after- 
wards rescinded the contract, A the purchaser 
brought an action against the vendor for the 
deposit, which was compromised by the vendor 
repaying the deposit A resc inding the contract. 
The CO. filed a bill against tlie purchaser A some 
other defts. wlio had agreed to share with him, for 
a return of the £75,000 A of the bonds ; — Held : 
(1) althougli the financial position of the co. 
might render it convenient to them to rescind the 


iNo V. Brown, [1920] 1 W. W. II. 098. 

—CAN, 

22071. M Lsri presentation — ^Image — 
Purchaser able to ascertain extent of 
estate.] — lie Oaki.ey & Fitch’s C’on- 
TRACT (1916), 12 Tas. L. R. 18.— AUS. 


2207 ii. .] — Fry v. 

Reynolds (1848), 2 Men. 153, 161.— 

S. AF. 

j. Slaiejntnt hg agent of 

alnlUy to sell for purchaser at increased 
jyrice.J— M cCallum v Hart (1908), 1 
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(b), E.] 

contract, & though they might otherwise have 
been ready to take the smaller quantity of land, 
they were entitled to rescind the contract, as the 
purchaser was unable to complete with them ; 
(2) t4ie CO. were entitled to rescind on the gi-ound 
of misrepresentation though they might have been 
able to ascertain tlie extent of the estate ; (3) the 
CO. were entitled to repayment of what they had 
paid, &; to a return of the bonds, & they had a 
lien on a portion of the £50,000 repaid to the 
purchaser, wliich had been paid into ct. 

(4) One of the arts, of the contract provided 
that the estate as to extent of acreage should be 
taken to be conclusively shown by certain de(‘ds : 

■ — Held : this was merely a conveyancing con- 
dition as to identify, &, coupled with the rei)re- 
sentation as to the acreage, it did not estop tlie 
CO. from rescinding on the ground of deiiciency in 
acreage. 

(5) The saiiK' reli(‘f was asked against the other 
defts. as agaiust the purchaser. One of these 
defts. by his answer said that the suit was un- 
necessary & inqjropc'r ; another, that lie was 
improperly made a iiarty to the suit: — Held: 
they, whether necessary or not, were jircqier 
parties to tlu' suit, but no relief in the shape of 
repayment could be given against them, if 
they had merely submitt ed t/O any order which 
the ct. might make' they would have been entitk‘d 
to theh costs, but as they had answered in tliis 
manner they would not Jiave their costs. — 
Areraman Ikon works v, Wk'kens (JSbH), 4 
Ch. App. 101 ; 20 L. T. 89 ; 17 W. Jl. 211, L. V. 

Annotaiii/nti : — .ift fo (1) Refd. Tonance v. Bulloa (1872), 
li. II. It 10(1. 121. Afi to (3) Apld. Mycock Jk'ulsoii 
(1879). i:i Ch. 1). :i81. As to (5) Expld. Floinhig r. Loc, 
flOOl] 2 Ch. T)!)!. Refd. Fenwick v. Biilmaii (1809). 
Jj. Ll. 9 E({. 105 ; (Joodford r. Stoiieliouso & NailBVVorth 
Jly. (1809), 38 L. J. Ch. 307. 

2208. Tenant described as “most desirable ” 

Tenant in bad financial position.]— Pltfs. adver- 
tised for sale by auction an hot/el, stated in the 
particulars to be lield by a “ most desirable 
tenant.” Defts. sent their seerrtary down to 
inspect the i)roperty ^ report thereon. The 
secretary reported veuy unfavourably, stating that 
th(; tenant could scarcely pay tlie rent, £400, 
rates, taxc's. Dt'fls., however, relying on tlie 
statements in the particulars, authorised the 
secretary to attend the sale A to bid up to £5,000. 
The property was bought in at the sale, & the 
secretary purchased it by private contract for 
£4,700. It appeared sub.seqiKUitly that the 
quarter’s rent previous to the sale liad not been 
paid ; the previous ipiarter had lieen paid by 
instalments, <& six weeks after the sale the tenant 
filed his petition. It appeared, however, that the 
liotel business was as good during the last year 


as previously, & that the month of the tenant’s 
failure was the best he had had. Pltfs. brought 
an action for specific performance, relying, in 
answer to the defence, & counterclaim for rescission 
on the ground of misrepresentation, on the fact 
f hat defts. had made their own inquiries : — Held : 
defts. were entitled to rescission of the contract. — 
Smith v. Land & House Property Corpn. 
(1884), 28 Ch. D. 7 ; 51 L. T. 718 ; 49 J. P. 182, 
C. A. 

Annotations :--Consd. Bisset v. Wilklnsoa, [1927] A. C. 

177. Refd. Huifhcs V. Twisden (1886), 55 L. J. Ch. 481. 

2209. Sale of land fit for building — Cove- 

nant restricting building purposes.] — By an order, 
dated Jan. 25, 1905, the hereditaments comprised 
in lot 0 of the particulars & conditions of the sale 
held on July 7, 1905, were directed to be sold under 
Die direction of the ct. The particulars of sale 
described lot 0 as valuable freehold land imme- 
diately ripe for development as a building estate 
which coihd bo utilised for the erection of resi- 
dences. By an indenture, dated July 29, 1887, 
one E., through whom the vendors claimed, had 
covenanted tliat he, his exors., administrators, & 
assigns, wmild fortliwith erect almshouses on the 
I)ioce ()f land thereby conveyed, & would not at 
any time use the land or the buildings, or suffer 
the same to be used, for any puqjose whatever 
other than as almshouses. I’he conditions of sale 
provided tliat the vendors, if any purchaser should 
take any objection or make any requisition which 
the vendors w(‘r(‘ advised not to reinove or comply 
with, might with the sanction of the judge by 
wrirten nof/ice, nf)twit}istanding intermediate 
negotiation, rescind tlie contract for sale upon 
such t(‘rms as the judge should approve, & the 
purchase!’ should thereupon be entitled to receive 
back his dei>osit, & should accept the same in 
discliarge of all claims for costs or otherwise, 
^’lie purchas(M% having by his requisitions taken 
the objection that the negative covenant in the 
deed of 1887 would bind any person purchasing 
with notice, the vendors, with the sanction of the 
judge, gave him notice to rescind the contract. 
On the purchaser’s summons asking that he might 
be discharged from being such purchaser, & for a 
ridurn of his deposit & for Ids (;osts, charges, & 
expenses occasioned by his bidding for lot 6 : — 
Held : the vendors’ notice to I’escind the contract, 
whether served before or after the issue of the 
j>urchaser’s summons asking for relief from his 
purchase, did not jirevent the purchaser from 
recovering costs, charges, & expenses beyond the 
amount to which he would have been entitled 
under the condition, because the ])urchaser was 
entitled to rescind the contiuct on the overriding 
ground of misrepresentation, not merely on the 
terms of the condition. — Uolliwell v. Seacombe, 
[19001 1 Oh. 426 ; 75 L. J. Oh. 289 ; 94 L. T. 180 ; 
54 W. K. 355. 


Safik. L. K. 482 ; 9 W. L. it. 338. ~ 

CAN. 

k. Nature, quality <£r value of 

laud — Opjwrtunity of purchaser to 
asceriaui real natme of property.] — 
liUNDY V. CLOUTHIER (1010), 15 

W. L. It. 190.—CAN. 

l. Situation of property — Not 

fronting road as described .] — Mi’Ivok 
V. Keur (Man.) (1911), 18 W. L. 11. 
209.— CAN. 

nci. .] PouTOR r. 

Kooers (1913), 12 E. L. li. 551 ; 11 
D. L H. 304 ; 42 N. B. It. 82.— CAN. 

n. .] — Stewart v. Cun- 
ningham (1915), 8 W. W. K. 579 ; 21 
B. C. R. 255.— CAN. 

o. Value.] — Pltf. Biied for 

the second liista linen t of the purchase - 


price of land under an agreement of 
sale & purchase ; & deft, alleged mis- 
representation by pltf, as to the value 
of the land, ic counterclaimed for 
rescission : — Qtt. : whether, it is ovi'r 
jjossiblo to rescind fur misrepresentation 
as to value. — Knox v. Hvsch (Alia.) 
(1913), 24 W. L. li. 265 ; 11 R. L. 
377.— CAN. 

P. .]— LAMD V. WALTKU.S, 

[1926] App. D. 358.— S, AF, 

q. Intention of vendor to 

connect purchased lands unih neigh- 
bouring city.] — Held : a misreprosenta- 
tion by a vendor of lauds that he had a 
charter for Ac was Intendlug to build a 
street oar line to connect a neighbouring 
city with the purchased lauds, entitled 
the purchaser to rescission of the con- 
tract for sale. — M cCallum v. Domi- 


nion (^O-OPERATIVE N.T. & IlJOALTV 
Co. (Alta.), [19171 1 w. W. Jl. 821. - 

CAN. 

r. Sale by plan showing 

roads — Hoads not taken over by local 
authority.] — Since Public Works Act, 
1903, if a vendor in selling land pro- 
duces to the purchaser a plan of the 
land on which ore marked roads giving 
access to the land, & these roads have 
not been taken over by the local 
authority, or sanctlonod os private 
roads by tlio local authority, the 
production of the plan is a sufficient 
misrepresentation to entitle the pur- 
chaser to a rescission of the contract. 
—Francis v. Becker (1906), 26 N. Z. 
L. R. 332.— N.Z. 

t. Land described as open to 

application for Crown lease — Land 



Part MIL -Kemediks under 

2210. Rents & outgoings.] — O ree v. Stone 

(1907), Times, May 10. 

2211. Condition of drains.] — C ree v. 

Stone (1907), Times, May 10. 

Sale In lots .] — See No. 2233, post 

Rights under particular conditions .] — See Part 
IV., Sect. 2, sub-sect. 9, C. (6), ante, 

E, Non-Disclosure, 

2212. Incumbrance concealed by holder.] — 

Anon, {circa 1075), Freem. K. B. 310 ; Freem. 
Oh. App. 310 ; 89 F. K. 228. 

2213. Concealment of defect in title — By vendor’s 
solicitor.] — A purchaser will be discharged from 
liis purchase, though the vendors have, since the 
date of the reiiort against the title, put themselves 
in a condition to make a good title, if the objec- 
tion, which they have enabled themselves to cure, 
was known to their solicitor previously, <fc con- 
cealed from the purchaser. — Dat.by i7, Pullen 
(1830), 1 Buss. & M. 296 ; 8 L. J. O. S. Oh. 74 ; 
39 E. B. 114, L. V, 

Annotations Consd. Casamajor v. Strode (1834), 2 My. & 

K. 70t). Refd. Crooinc v. Lediard (1834), 2 My. & K. 251. 

2214. .] — In an action for breach of con- 
tract, the declaration charged that deft, put ui^ 
certain property for sale by auction, subject to 
certain conditions, by the fourth of which con- 
ditions it was provided that within twenty-one 
days after delivery of the abstrac’t of title the 
purchaser should deliver in writing his objections 
iSt requisitions to or on the title as dediic(‘d by 
such abstract, <Sr at the (‘xpiration of the twenty- 
one days] the title should be considered as ap- 
proved, subject to such objections, etc., & that 
the vendor, in (‘ase any objection, etc., should be 
made which should be unable, or should not 
tliink fit, to cinswer or remove, should be at liberty 
to rescind the contract by notice in writing to 
the purchaser, notwithstanding any intermediate 
negotiation, or attempts to remove or answer 
such objections, etc. Averrufmt, that jiltf. became 
the purchaser, etc., A: did all things necessary, 
etc. Breach, that defendant had not any title 
to sell conv<‘y, ik was not ready, willing, or able, 

wholly neglected <k refused, to sell or convey 
the property to pltf. : «k allegation of damage 
thereby. IMea tliat after pltf. became the 
purchaser of the projitu’ty obj(‘ctions, etc., were 
made, which the vendor was not able or did not 
see fit to answer or remove, <k thereui)on, by notice, 
etc., he rescind (^d the contract, A pltf. received 
back his deposit. Beplication, that the objec- 
tions requisitions, which d(*ft. w^as not able, 
or which he did not see fit, to answer or remove, 
were not objections, etc., to the abstract, or to 
the title as deduced by th(* abstract, “ but were 
objections to the title of the vendor wliich were 
by deft, fraudulently concealed fre^m pltf. 6c 
omitted from the abstract,” & by reason of such 
fraudulent concealment omission the negotia- 
tions, etc., were delayed, & the deposit was with- 
held for a longer time than it otherwise would 
have been, & the expenses, etc., were greatly 
increased : — Held : the reification was a good 
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answer to the plea, & no departure. — Cooke d, 
Moojen (1866), 15 L. T. 409. 

2215. Restrictive covenants — Covenant contem- 
plated by agreement.] — By a contract for the sah^ 
of a public-house, the vendor agreed to assign 6c 
the purchaser agreed to take the lease, “ subject 
to the yearly rent of £90 & the performance of 
the covenants thereby reserved & contained, 
such covenants being common & usual in leases 
of public-houses.” IJpon investigating the tith', 
the purchaser found that the lease undtr wdiich 
tlie premises were held contained this clause : — 
” Provided always & these presents are upon this 
express condition, that all 6c every undc'rlease, 
deed of assignment, etc., which shall be made A 
executed during the teim, shall be left with the 
soli*, of the ground landlord within two months 
of its date, for the purpose of registration, 6c a 
fee of one guinea paid for such registration,” 6c 
a power of re-entry in case of ” br(‘ach or non- 
performance of any of the covenants or otlu'i- 
stipulations hereinbefore^ contained or rc'huTed to.” 
— The purchaser refused to complete, on th(' 
ground that this was not a common 6c usual 
covenant ; 6c the jury so found : — Held : whether 
the proviso in the head l('as(' was a “ covenant ” 
in the strict sense or not, it was at all ev(*nls 
a covenant witliin the contemplation of the agrtr- 
m(‘nt, & the iiurchaser was not bound to complete*. 
— Brookes v. Dhysdale (1877), 3 C. P. Jh 52 ; 
37 L. T. 467 ; 26 W. B. 331. 

Annotation : — Refd. Westacott v. Hahn, 11917] 1 K. B. G05. 

2216. Believed by purchaser to be termi- 

nated — Vendor unaware of covenants.] —Deft, 
contracted to purchasi^ pltf.’s interest undt*!’ an 
agreement for a building lease with a railway co. 
Th<‘ property was purchased by the railway co. 
under their compulsory powtTs, subject (‘jcpressly 
to certain r(‘&trictiv(* covenants afT(‘cting the 
right of building tk carrying on trades upon the 
property. l)(*ft. requhed that the covenants 
should bo r(‘leas(‘d. hut (his being refused, h(! 
declined to compieh*. J’itf.’s action originally 
w^as for 8p(‘cih(' performance, but the pleadings 
were afterwards amended, 6c only damages for 
breach of tla* agre(*ment were claimed. It was 
shown that, when the contract was (mteri'd into, 
d(*ft. was awan* of the (*vistence of the i*t*strictive 
covenants, but tliought they had been put an 
end to by the compulsory y)iu’chast‘. The rail- 
way co.’s agri‘enu*nt with ])ltf. contained a clause 
prohibiting liim from assigning his interest under 
it without the consent of the co., but such con- 
stmt was not to be unreasonably withheld. When 
pltf. brought the action he had not obtained any 
licence from the railway co. to assign to deft. : — 
Held : pltf. being unaware of the restrictive cove- 
nants, 6c deft, tliinking that th(‘y had been put 
an end to by the compulsory purchase of the 
land by the co.,both pai*ties had contracted on the 
footing that a good title should b(‘ shown, 6c the 
action must therefore fail. 

Semble: the fact that pltf. had riot procured 
from the co. a licence to assign did not entitle 
deft, to repudiate the contract, as at the dal-i* of 


already leased.] — Shepherd v. Aikex 
(1889), 7 N. Z. L. 11. 382.— N.Z. 

PART VIII. SECT. 4, SUB-SECT. 3.— E. 

a. Sale for particular purpose — 
Knowledge of vendors of unfitness for 
purpose.] — Deft, agrreed for the pur- 
chase of a factory near a small stream, 
intending to carry on there his occupa- 
tion of soap & candle manufacturer. 
Afterwards deft, discovered that he 
would not have a right to throw the 


refuse of his factory into the stream, 
A without this privilege the property 
would bo useless for his intended 
l)urpo8e, of which the vendors vero 
aware when making the contract ; — 
Jleld : the vendee was hound to 
complete the contract, although the 
vendors had not pointed out this fact 
at the time of the sale. — J ames v. 
Freeland (1855). 6 Gr. 302.— CAN. 

b. Sale by land syndicate — A'o« - 
disclosure of interest purclcased through 
syndicate as interest of syndicate.] — 


The lu'oiiiotcrri of aland syiidicate held 
not 1o have been under an obligation 
ti> diNcloHC to one who wets purchasing 
an mtA?rcat in the syndicate through 
1 hem the fact that It was their own 
Inteivst which was being sold to him ; 
A such non -disci osui’c was held Iherc- 
iorc not to be a ground for rt‘scinding 
tlie purchaser 's contract. — Y oung v. 
Cross 8c Co. 6c O'Reilly, [1926] 2 
D. L. 11. 374 ; 11926] I W. W. li. 878 ; 
37 B. C. 11. 188.— CAN. 

c. Of rights of jmbW- authority 
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Seel. *1,-- Itepvdiatioii hy purchaser : Sub-sect, 3, E. 
<Sc F. ; suh-secis, 4, 5 <£? 6.] 

the repudiation the time for producing it had not 
arrived. — Ellis v. Rogbiis (1885), 29 Ch. D. 
661 ; 53 L. T. 377, C. A. 

Annotationa : — ^Befd. Hattcn v. Russell (1888), 38 Ch. D. 
334 ; Day v. Slnf?leton, [1899] 2 Ch. 320 ; Re Rayley- 
Worthinprton & Cohen’s Contract, [1909] 1 Ch. 648 ; British 
& Beningrtous v. North Western Cachar Tea Co., British 
& Benlngtons v. Baintgoorie (Dooars) Tea Co., British & 
Beningtons v. Mazdaheo Tea Co., [1923] A. C. 48. 

2217. .] — Nottingham Patent Brick & 

Tile Co. v. Butler, No. 2070, ante. 

2218. .] — Be Davis k> Cavey, No. 1832, 

ante. 

2219. .] — W. entered into negotiations 

with deft.’s agent for the purchase of a house for 
Die purpose of carrying on a boys’ school, was 
induced to enter into a contract to purcliase the 
Jious(' by liis representing that there was no 
covenant wliich would interfere with W.’s carry- 
ing on Ijis school ther(‘. W. subsequently dis- 
covered that tlic house was subject to a covenant 
whicli, after specially restraining certain trades 
or busin(‘sses from being carried on, provided 
that there should not b(‘ carried on upon the pre- 
mises any trade or business or oftensive occupation 
whatsoever whereby (inter alia) any injurious 
or disagreeable noise or nuisance should or might 
bo occasioned, caused, or made. He thereupon 
brought an action for rescission of the contract, 
A return of the deposit made by him, with interest ; 
— Held : the covenant was not limited to trades 
or businesses cjusdeni generic as those specifically 
mentioned, th() carrying on of a boys’ school 
would come within the prohibition of th(‘ C()ve- 
nant, the agc'nt’s repr('S(‘ntation was as to a fact, 
& not a mere staUunent of law, & pli f. was entitled 
to succeed in his action. — Wauton v. Poppard, 
11899] 1 Ch. 92 ; 68 B. .1. Ch. 8 ; 79 L. T. 4(>7 ; 
47 W. K. 72 ; 43 Sol. Jo. 28. 

2220. As to light.] — A purchasiT agre<‘d to 

buy tw() freehold houses, “ subject to right of 
liglit with owner of adjoining pi’operty being 
guaranteed.” The vendor had previously 
mutually covenanted with the owner of the 
adjoining house not to do anything to prejudice 
the right of light to the windows of each other’s 
premises : — Held : this restrictive covenant was 
a defect in the title. — Pemsel & Wilson v. 
Tucker, [1907] 2 Ch. 191; 76 L. J. Ch. 621 ; 
97 L. T. 86 ; 71 J. P. 517. 

2221. Sale of building land — Building obligations 
not disclosed.] — Dougherty v. Oates (1900), 45 
Sol. Jo. 119. 

2222. Concealment of party-wall notice.] — 

Carlish V. Salt, No. 2079, ante. 

2223. Existence of underground watercourse.] — 
An underground watercoui-se, though proved to 
be a latent defect, will not entitle the purchaser 
to rescission of the contract unless it can be shown 
that he could get sometliing substantially dillerent 
from what he contracted for if specific perform- 
ance were decreed. lie will, however, be entitled 
to compensation.^ — Shepherd v. Croft, [1911] 

1 Ch. 621 ; 80 D. ,T. Oh. 170 ; 103 L. T. 874. 

2224. Right of way.] — Simpson v . Ctillev 
(1922), 92 B. J. Ch. 194 ; 128 B. T. 622. 


F. Vendor Unable to Perform ConiracL 

2225. Sale of leasehold premises — Lease con- 
taining covenant to repair — Part of property pulled 
down before sale — Part pulled down not described 
in particulars.] — Granger v. Worms, No. 2083, 
ante. 

2226. Sale of licensed premises — Vendor not 
able to transfer license.] — Upon the sale of a 
public-house as a going concern, time is of the 
essence of the contract. In the absence of express 
stipulation to the contrary, upon the sale of a 
public -house, the license of the house must be 
transferred under Alehouse Act, 1828 (c. 61) 
s. 1 1 , & not under Alehouse Act, 1828 (c. 61), s. 14. 
Accordingly it being agreed, upon the sale of a 
public-house as a going concern, that the purchase 
should be completed on Nov. 21 & the vendors 
not being in a position to iirocim* a transfer of 
the license under Alehouse Act, 1828 (c. 61), 
s. 11, upon that day : — Held : the purchaser was 
entitled to i‘ej)udiate the contract. — D ay v. 
Buiikk (1868), B. K. 5 Eq. 336 ; 37 B. J. Ch. 330 ; 
32 .1. B. 499 ; 16 W. R. 717. 

.‘—"FoWdi. Claydon r. Green, Green r. ClaydoTi 
(1HG8), L. R. 3 C. P. 511 ; Cowles v. Gale (1871), 7 Ch. 
Ap]). 12. Consd. TadeaHtor Tow(‘r BrewciT Co. a. Wilbon, 
11897] 1 Ch. 705. Refd. Weston v. Savage (1879), 48 
L. J. (J]i. 239 ; Sharpe lk Wakehedd (1888), 21 Q. B. 1). 66. 

2227. .] — A contract for the sale A 

purcliase of a licemsed xmblie-house, not contain- 
ing any special undertalung by the vendor that tin* 
license shall be renow(‘d at the Brewster sessions, 
or that ho will obtain from tlie magistrates a 
transfer of the license to the purchaser’s nominee 
at th(‘ next special sessions, oi’ interim authority 
for that nominee to use the license between th(* 
date lixed for completion A the next special 
sessions, does not bind the vendor to free the 
purchaser from risks in respect of any of th<‘ 
above-mentioned matt(TS. The vendor is bound 
only to have a valid A (‘ffectual license existing 
at Ihe dat(‘ fixed for eomiiletion which he can 
indorse in the usual way, A upon or in respect 
of which th(‘ purchaser can apply at once for 
interim i)rolection under Biconsing Act, 1842 
(c. 44), s. l,at the next syiecial s(‘Ssions. — Tad- 
caster 'J’ower Brewery (’o. v. Wilson, [1897] 

1 Ch. 705 ; 66 B. J. Ch. 402 ; 76 Jj. T. 459 ; 61 
J. F. 360 ; 15 W. R. 428 ; 13 T. 1.. R. 295 ; 41 
Sol. Jo. 387. 

2228. Vendor unable to sell house as 

' free.”] — W arren v. Moore (1898), 14 T. B. R. 

497, C. A. 

2229. Distress put in for vendor’s rent— Whether 
sulllclent inability.] — The purchaser of a board- 
ing establishment in leasehold premises took 
possession by agreement before the date fixed 
for completion. A distress having been put in 
for rent due from the vendor, the purchaser gave 
the boarders notice to quit, A repudiated the 
contract : — Held : this circumstance was not so 
damaging or destructive to the subject-matter 
as to entitle the jiurchaser to repudiate. 

The giving notice to quit was wrongful, as it 
was tlie purchaser’s duty, even if entitled to 
repudiate, to take the best care of the subject- 
matter till the vendor had an opportunity of 


over property.] — Cook v. Grii^t-iths 
(1913), 32 N. Z. L. R. 1109.— N.Z. 

d. Sale of hotel property — Non^ 
disclosure of indorsement on license .] — 
On tlio Bale of a hotel property the 
vendor did not dlHcIoBo the fact that 
a conviction for breach of Licensing 
Act, 1908, 8. 181, had been indorsed 
upon the license : — Held : the non- 
dlBclosui'e did not entitle the purchaser 


to rebcind his contract, as the indorse- 
niciit did not amount to a defect in 
title, the license, although indoised, 
being perfectly valid. — K ennedy r. 
Bevan (1911), 30 N. Z. L. R. 92.'>. 
N.Z. 

PART VIII. SECT. 4, SUB-SECT. 3.— F. 

e. Vendor incundtering the pro- 
peHy .] — The fact that pltf. has iu- 


cumbered the property will not entitle 
deft, to resclud the contract of sale. — 
Niblock V. Ross (1908), 8 W. L. R. 
792.~CAN. 

f. Performance rendered impossible 
hy act of purchaser.] — Nicola Valley 
L inviBER Co. V. Meeker (B. C.), [1917] 
1 W. W. 11. 556.— CAN. 

g. Forfeiture for non-payment 

of taxes by purchaser.] — Lebel y. 
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resuming control (Fahwell, L.J,). — Dotesio v, v, Lockwood, [1917] 2 Ch. 47 ; 80 I.. .T. Oh. 556 ; 
Biss (1912), 66 Sol. Jo. 612, C. A. 117 L. T. 265 ; 61 Sol. Jo. 525. 


Sub-sect. 4. — Sale in Lots. 

2230. Effect on purchase of other lots — Want of 
title as to one lot.] — Where a party becomes the 
purchaser of several lots, at an auction, it shall 
be deemed an entire contract, & if the seller fails 
in making a title to any one of them, the party 
may rescind the contract & refuse to take the 
others. — Chambers v. Griffiths (1704), 1 Esp. 
149 ; 170 E. E. 309, N. P. 

Annotations : — Dbtd. Casamajor v. Strode (1834), 2 My. & K. 

706. Consd. Holliday v. Lockwood, [1917] 2 Ch. 47. 

2231. .] — The ct. will not discharge 

a purchaser from his contract for one lot on the 
ground lhat the title to the other is bad, unless 
it be satisfied, upon a full examination of all the 
cii'cumstances, that he would never have bought 
except in the expectation of possessing both lots. 
— Casamajor v . Strode (1834), 2 My. & K. 
706 ; Coop. temp. Brough. 510 ; 47 E. R. 181, 
L. C. 

Annotations : — Expld. Holliday v. Lockwood, [1917] 2 Cb. 

47. Refd. McCoiiuol V. Murphy (1873), L. R. 5 1*. C. 203. 

2232. Where different purchasers con- 

cerned.] — Whf're the master had reported that a 
good title could not be made to certain lots which 
liad betm sold under a decree in the cause, a pur- 
chaser of otlier lots, which were held under the 
same title, but wlio had not obtained any order 
of reference of the title as to those lots, was dis- 
charged, upon motion, from his purchase, & his 
cos.ts & expenses ordered to bo i^aid out of the 
funds in ct., without any reference as to the title. 
— Lewis v . Lewis (1839), 9 L. J. Ch. 176. 

2233. Misrepresentation as to one lot — 

Whether interdependence necessary for repudia- 
tion.] — In a sale by auction of real eatate, the 
purchase of each lot is a separate contract. 
Where, ther(‘fore, a purchaser buys two lots, &, 
owing to an innocent misrepresentation by the 
vendor, the purchase of one is rescinded, he cannot 
claim rescission of the second unless the two lots 
are so “ complicated ” together within the mean- 
ing of the authorities, or so interdependent that 
the transaction is in effect one contract, or the 
enjoyment of one is affected by the failure to 
obtain the other. The fact that the lots are 
contiguous, or that the purchaser had formed in 
Ills own mind an intention of enjoying them both 
together, does not cause such a “ complication,” 

the mere expression of opinion by the auctioneer 
that the buyer of one lot would do well to buy 
the other is also insufficient to complicate the two 
lots. Where, however, the vendor’s misrepre- 
sentation as to one lot has influenced tlie purchase 
of the other, & there is no evidence of damage 
to the vendor, the ct. may refuse to enforce a 
claim for specific performance in respect of the 
contract to purchase the second lot. — Holliday 


8UB-bECT. 5.—DEL1VERY UP OP GoNTRACT. 
See, generally. Equity, Vol. XX., pp. 285-288, 
Nos. 440-465. 

2234. Whether ordered — Defective title -De- 
livery up without prejudice to action for damages.] 
— Under a bill to have a contract delivered up, 
on the ground of the defective title of deft., the 
vendor, & for compensation for the injiuy to 
pltf. by the failure of the contract, the decree was 
made for delivering up the contract, without 
prejudice to an action ; instead of an inquiry 
before the master. — G willim v. Stone (1807), 
14 Ves. 128 ; 33 E. R. 469. 

Amwtaiions : — N.F. Onions r. Cohen (1865), 2 Horn. & M. 
354. Refd. Todd v. Goo (1810), 17 ves. 273 ; Sainsbury 
r. Jones (1839), 5 My. & Cr. 1 ; Wythos v. Loo (1855), 3 
Drew. 396 ; Aberaman Ironworks v. Wickous (1868), 
L. R. 5 Eq. 485 ; Joliffe v. Baker (1883), 11 Q. B. H. 255. 
Mentd. Jenkins v. Parkinson (1833), Coop, ivvip. Brough. 
179; Panama & South Pacific Telegraph Co. r. India 
Rubber, Outta Percha & Telegraph Works Co. (1875), 10 
Ch. App. 520, n. 

2235. In absence of fraud.] — 

In the absence of fraud a purchaser is not entitletl 
on the ground of want of title, to a decree for 
delivering up the contract to be cancelled without 
prejudice to an action at law. — Onions v. C'oiien 
(1865), 2 Hem. & M. 354 ; 5 New Rep. 400 ; 31 
L. J. Oh. 338 ; 12 L. T. 15 ; 11 Jur. N. S. 198 ; 
13 W. R. 426 ; 71 E. R. 501. 

Annotation : — Refd. Panama & South Pacific Telegraph Co. 
V. India Rubber, Gutfa Porcha & Telegraph Works Co. 
(1875), 10 Ch. App. 520. n. 

2236. Contrasted with resistance to specific per- 
formance,] — Specific performance ; the lapse of 
time being trifling, & the result of fraud. The 
relief by delivering up a contract requires a stronger 
case than to resist a specific performance. — 
Savage v. Brocksopp, Brocksopp v. Lucas 
( 1811), 18 Ves. 335 ; 34 E. R. 344. 


Sub-sect. 6. — ; 

2237. Reference as to title ordered — Notwith- 
standing notice of rescission given by purchaser.] — 
Wood v, Machu, No. 2180, ante. 

2238. Who are proper parties — Persons sharing 
profits of sale with vendor.] — Aberaman Iron- 
works V. WiCKENS, No. 2207, ante. 

2239. Amendment of pleadings — Disclaimer of all 
interest In contract.] — A condition of sale which 
refers to a document as affecting the title, & offers 
an opportunity of inspecting it, is not misleading, 
unless it so states the document as to lead to the 
belief that all that is material in it is disclosed. 
All such amendments in pleadings are to bo 
allowed as may bo necessary for enabling the real 
question at issue to be tried, subject to the limita- 
tion that the whole nature of the action may not 


Robbie (Alta.), [1919] 2 W. W. R. 
483.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 4. 

h. Right of sub-purchaser to re- 
pudiate — Defective title of purchaser — 
Purchase from original vendor in breach 
of trust .] — Brunskill y. Clark (1862), 
9 Or. 430.— CAN. 

k* Original vendor un- 

able to co7ivey .] — Where a sub-purchaser 
of lots was ready to pay the balance of 
purchase-money duo by him, but his 
vendor could not make title because 
f be primary vendor was imable to con- 
vey to him, the sub -purchaser was 

J. — ^VOL. XL. 


given judgment for rescission, repay- 
ment of purchase-money with interest, 
& costs of investigating title. — 
Hamann V. Galbraith (Sask.) (1914), 
28 W. L. R. 294.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6. 

1. Costs — Objection to title — False 
allegation of non-payment of pur- 
chase-money .] — Where a purchaser ob- 
jected to the title offered, & refused 
to pay the balance of the purchase- 
money, but remained in poBsesslon, ac 
the vendor brought ejectment, falsely 
denying the payment of part of the 
puj'Ohase money, the i)urcha8cr was 


held entitled to the costs of a suit to 
restrain the ejectment, & compel 
specific performance, notwithstanding 
that the vendor made a good title 
when required by the ct. — HEALEY v. 
Ward (1860), 8 Or. 337.— CAN. 

in. On order nisi — Applica- 

t ion to be made on mot ion for final order. 1 
— Weatherhead V. Skottowe (Sask.), 
[1924] 4 D. L. R. 222 ; [1924] 3 W. W. 
It. 48.— CAN. 


n. Waiver of objection at 

hearing .] — ^Where a purchaser filed a 
bill alleging that hie vendor could not 
make a good title, but at the hearing 
waived a reference as to title, admitting 
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Sect, 4. — Repudiation hy purchaser: Suh-secL 0. 

Sects. 6, 6 cfc 7 : Suh-sects, 1 2.] 

be changed by amendment. Where, therefore, 
an action was brought for the rescission of a con- 
tract for the sale of land, & one of defts., who had 
entered into the contract on behalf of others of 
defts., who were the real vendors, disclaimed by 
his defence all interest in the contract : — Held : 
such deft.’s defence should be amended by con- 
fining the disclaimer to any beneficial interest 
in the contract. & stating that he only contracted 
as agent, & such deft, should be added as a pltf. 
in a counterclaim by the real vendors to compel 
the specific performance of the contract. — Blenk- 
HORN V. Penrose (1880), 43 L. T. 668 ; 29 W. R. 
237. 

Am^ation : — Refd. Dougherty v. Oates (1900), 45 Sol. Jo. 

2240. Liberty given to purchaser to sue for 
recovery of deposit.] — Re Davis Cavey, No. 
1832, ante. 

2241. Costs — Where relief asked not applicable 
to certain parties — Such parties not content to 
abide by order of court.] — Aberaman Ironworks 
V. WiCKENS, No. 2207, ante. 


Sect. 6.— SPECfflC PERFORMANCE. 

See Specifk’ Performance. 


Sect. 6.— SPECIFIC PERFORMANCE WITH 
COMPENSATION. 

See Specific Performance. 


Sect. 7.-^DAMAGES. 

Sub-sect, 1. — In General. 

See, generally, Damages, Vol. XVII., pp. 78 
et seq. 

2242. Who may recover — Purchaser — Although 
let into possession — Deposit & interest paid into 
court.] — Where a purchaser has given notice of his 
intention to abandon the contract by reason of a 
defect in the title, he may maintain an action 
against the vendor to recover damages for breach 
of the contract, although his deposit money, with 
interest, has been paid into ot. ; & although he 
had been let into possession, & had not tendered 
any conveyance for execution by the vendor. — 
Pearson v. Upton (1828), 6 L. J. O. S. K. B. 285. 

2243. Executor of purchaser.]— Orme v. 

Broughton, No. 2117, ante. 

2244. When recoverable — Innocent misrepre- 
sentation.] — Deft., being desirous of selling his 
liouse, employed for this purpose a firm of house 
agents, & in advertising the house for sale they 


stated that it was in good order tliroughout. 
Pltf., relying upon this statement, purchased the 
house, but on going into possession found that 
repairs were required. In an action to recover the 
cost of the repairs on the ground of an innocent 
misrepresentation as to the condition of the 
house : — Held : though an innocent misrepresenta- 
tion might justify a purchaser in not going on with 
the contract, yet, if he went on with it, he could 
not recover damages unless the innocent mis- 
representation amounted to a warranty form in g a 
contractual part of the bargain, & as an advertise- 
ment by house agents did not constitute a warranty 
in this sense, the action failed. — Lawrence v. 
Hull (1924), 41 T. L. R. 76. 

As alternative to specific performance.] — 

See Part VIII., Sect. 6, sub-sect. 2, post. 

2245. Condition precedent to action — Tender of 
draft conveyance.] — Where a purchaser abandons 
the contract by requiring more title than he ought, 
or more than he bargained for : — SemJble : it is not 
necessary to tender him a draft conveyance 
previously to bringing an action against him for 
damages, by reason of his breach of contract. — 
WiLMOT V. Wilkinson (1827), 6 B. & C. 506 ; 9 
Dow. & Ry. K. B. 620 ; 5 L. J. O. S. K. B. 196 ; 
108 E. R. 538. 

Avnofation : — Refd. Doogood r. Rose (1850), 9 C. B. 132. 

2246. What must be shown — Readiness & 
willingness to complete.]— Deft, purchased a lease- 
hold estate of pltfs. at a public auction, subject 
to certain conditions of sale, which were, “ that 
the purchaser should immediately pay down a 
deposit in part of the purchase-mom'y, <fe sign an 
agreement for payment of the remainder within 
twenty-eight days from the day of sale, when 
possession should be given of the part in hand ; 
& that the purchaser should have proper convey- 
ances & assignments of the leases, without requiring 
the lessor’s title, on payment of the remainder 
of the purchase-money.” Assumpsit was brought 
by the vendor against the purchaser for the non- 
performance of the conditions on his part. After 
a verdict for pltfs., on a motion in arrest of 
judgment, on the ground that pltfs. had not set 
out their title or tendered the conveyances to 
deft. : — Held : pltfs. were not bound to set out 
their title ; & allegations, that they were ready 
& willing to convey, & that they were ready & 
willing, & actually offered to convey, were equiva- 
lent to a performance of the conditions on their 
parts. — Ferry v. Williams (1817), 8 Taunt. 62 ; 

1 Moore, C. P. 498 ; 129 E. R. 305. 

2247. .] — In a declaration in an action 

for not completing a purchase of copyhold, it was 
alleged, that on June 27, pltfs. ” were ready & 
willing, at the office of the steward of the manor of 
N., to receive the residue of the purchase-money, 
& then & there to surrender.” This was denied 
by the plea : — Held : this allegation was proved 
by showing that pltfs. were ready & willing to 


It to bo good, the ct. ordered the pltf. 
to pay costs. — T isdale v. Shortis 
1863), 10 Gr. 271.— CAN. 

o. Who are proper parties — Execution 
creditors.] — ■Weyerhaeuser v. Scoit, 
[19241 3 D. L. R. 605 : [1924] 2 \V. W. 
n. 605 ; 18 Sask. L. R. 374.— CAN. 

p. Application for judgment on 
admissions — Itesale by vendor subject 
to original agreement.] — SoLTON r. 
Northern Loan & Mortgage 
Guarantee Corpn., Ltd. (1919), 25 
B. C. R. 629.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 

Q. Who may recover — Purchaser.] 
—Where there has been a breach of 


contract for the sale of land by the 
vendor, the purchaser may be entitled 
to damages, although It bo such as 
would entitle him to rescind the 
contract. — Skinner v. Australian & 
British Land Deposit & Agency Co., 
Ltd. (1889), 16 V. L. R. 674.— AUS. 

r. Fendor.] — Mabgetts v. 

Khan (1916), 11 Tas. L. K. 147. — 

AUS. 

2246 i. What must be shown — Readi- 
ness d: willingness to complete.}— 
Smith v. Doan (1858), 16 U. C. R. 
634.— CAN. 

224611. .1 — Marvin v. 

Blasdell (1910), IS W. L. R. 423 ; 3 
Saak. L. R. 64.— CAN. 


t. Failure of contract .] — Where a 
vendor lets a vendee into possession of 
lands on a contract which afterwards 
goes off, ho caimot recover for use & 
occupation. — Temple v. McDonald 
(1806), 6 N. S. R. (2 Old.) 165.— CAN. 

a. Effect of misrepresentation.] — 
Representations, which should be 
considered merely as expressions of 
opinion not amoimting to a warranty, 
arc not grounds for action of damages. 
— ^Mey V. Simpson (1908), 17 Man. L. 
R. 597 ; affd., 42 S. C. R. 230.— CAN. 

b. .) — Stewart V. White (1910), 

14 W. L. R. 696.— CAN. 

0. .1— Strome V. Craig (Man.) 

(1911), 17 W. L. R. 51.— CAN. 

d. .1 — ^Woolley v. GoIvDjun 
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have gone to the steward’s office on that day to 
surrender, but did not do so, because on June 26 
deft, told the solr., who was concerned for all 
paities, that he was not ready to comidete the 
purchase on June 27 . — Perry v. Smith (1842), 
(Jar. & M. 664 ; 9 M. & W. 081 ; 11 L. J. Ex. 269 ; 
152 E. R. 288. 

Annotations : — Refd. Re Bayloy-Worthingrton & Cohen’s 

Contract, [1909] 1 Ch. 048 ; British & Bonin^ons r. N. 

W. Cachar Tea Co., [1923] A. G. 48. 

2248. .J — Lovelock v. Franklyn, 

No. 1709, ante. 

2249. .] — Nobiag v. Edwardes, 

Edwardes V. Noble, No. 22()9, post. 

2250. .] — Pltf.’s action originally was 

for specific performance, but the pleadings were 
afterwards amended, & only damages for breach 
of the agreement were claimed. 

It is settled by a series of cases that in an action 
of this kind it is an essential averment in i)ltf.’s 
pleadings that he was ready & willing to make the 
assignment (Kay, J.). — Ellis v. Rogers (1884), 
29 Ch. D. 661 ; 60 L. T. 660 ; on appeal (1886), 29 
(^h. E. p. 668, C. A. 

Annotations: — Refd. Day v. Sinjrlcton, [1899] 2 CU. 320 ; 

Re Bayloy-Worthln^on & Cohen’s Contract, [1009] 1 Ch. 

648 ; British & Boningtons v. N. W. Cachar Tea Co.. 

[1923] A. C. 48. Mentd. Hatten v. Russell (1888), 38 

Cli. D. 331. 

2251. Within reasonabie time.] — 

Howe v. Smith, No. 1969, ayite. 

2252. Title.] — Ferry v. Williams, No. 

2246, ante. 

2253. .] — Noble v. Edwardes, 

Edwardes v Noble, No. 2269, post. 

2254. Tender of conveyance.] — By arts. 

under seal, A. agre(*d to sell & B. to purchase 
certain promises. B. therein covenanted to pay, 
on or before a fixed day, as the consideration 
of such sale & purchase, a certain sum, with 
interest to the time of the completion of the pur- 
chase, A. allowing tliereout the same rate of 
interest for so much of the money as miglit be paid 
in the meanwhile ; S: B. agreed to i)ay for th(‘ 
conveyance the stamp ; — Held : the conveyan(*e 
was not a condition prec(‘dent to, or concurrent 
with, the payment, A. might therefore sue for 
tlic purchase-money 6c interest, without pre- 
viously tendering a convevance. — M attock r. 
Kinglake (1839), 10 Ad. A, El. 60 ; 2 Per. & Bav. 
343; 8 L. J. Q. B. 216 ; 3 Jur. 099 ; 113 E. R. 19. 
Annotations: — Refd. Sibthorp v. Brunei (1819), 3 Exch. 

826 ; Andorbon v. Baigent (1856), 26 L. T. O E 237 . 

Workman, Clark v. Lloyd Brazllefio, [1908] 1 K. B. 968 

2255. ‘J- ^l) A declaration in cove- 

nant by the vendor against the intended pur- 
chaser of lands, for non-payment of the purchase- 
money according to the contract, need not aver 
that pltf. otTered or tendered a conveyance to 
deft., it is sufficient to allege that pltf. has always 
been ready &; willing to execute a conveyance ; 
inasmuch as, in the absence of an express stipula- 
tion to the contrary, it is the duty of the pui’chaser 
to prepare the conveyance, & tender it to the 
vendor for execution. 

Deft, could not have maintained an action for 
the non-completion of the purchase, without 


averring that he Iiad tendered a conveyance 
(Abinger, O.B.). 

(2) By arts, of agreement, reciting that deft, 
had contracted with J., as the agent of pltf. & 
the other owners of the property, for the purchase 
of the lands therein mentioned, deft, covenanted 
Avith pltf., & the several other parties beneficially 
interested, to perform such contract by jiaying 
the purchase -money on a certain day, etc. : — Held : 
this covenant was several, & pltf. miglit sue aloTi(‘ 
for tlie non-payment of his share of the purchase - 
money, without joining the other parties bene- 
ficially interested.- Poole v. Hill (1840), 6 
M. W. 835 ; 9 Dowl. 300 ; 10 lu .T. Ex. 81 ; 
161 E. R. 661. 

Annotations : — I*, to (1) Apld* Tonnent n Robinson (1852), 
19 L. T. O. S. 148. Reid. Cobbold v. Poto (1872), 27 
L. T. 130. 

2256. Tender of purchase - money.] — 

Lovp:lock V. Franklyn, No. 1709, ante. 


Sub-sect. 2. — Where Specifk^ Performanc'i^: 
Claimed. 

See, generally. Specific Performance. 

2257. Former law.] — Obme v. Broughton, No. 
2117, ante. 

2258. Modern rule.]— Particulars of sale d(‘- 
scribed the property to b(' sold as “ All tliat well- 
a(‘CUstomed iim, with the brewliouse, outbuild- 
ings, 6i premises known as ‘ ’Flu* Ship.’ . . . now 
in the occupation of Jv.” A small garden at th(‘ 
back of th(‘ inn, but not belonging to the V(Mulors, 
had been occupied for jriany years by K., to all 
appearance as though it fomi(‘d i^art of one 6c 
the same liolding with tlie inn. In the auction 
room the auctioneer called attention to two iilans 
which, if carefully examined, would have shown 
that the garden was not mcluded in the sal(‘. 
No side was effoctecl at th(* auciion, but after- 
wards deft., relying upon bis own knowledge of 
the premises, agreed to purchas(» according to the 
same particulars & conditions. In an action by 
the vendors for specific performance, deft, sworc^ 
that he had not known of the j)lans, though he 
had been pr(‘S(‘nt in the auction room, A that he 
bought in the bond fide b(‘li(‘f that the* gard(‘n was 

I included in the sale : — Held : d(‘ft. having been 
misled sohfiy through relying upon his own know- 
ledge, specific performance could mjt be i‘(*sisted. 

When specific performance is refusc'd in cases 
in which, under tlie old practice, the bill would 
have been dismissed without i)r('judico to xdtf.’s 
right to bring an action for damages, the ct. 
ought now to proceed to considfT tlie question 
of damages. — Tamplin v. James (1880), 16 (4i. I). 
215 ; 43 L. T. 520 ; 29 W. R. 311, 0. A. 
Annotations : — Apld. Goddard v. Joffroye (1881), 51 L. J. Oh. 

67. Oonsd. Van Praagh v. Eveiidge, [1902] 2 Ch. 266 ; 

Eastes v. Rues, [1914] 1 Oh. 468. Refd. I’reeton v. Luck 

(1884), 27 Ch. D. 497 ; Aspinalle to Powell & Hcholehold 


53';“HoSon yTThotard (1907)^51 Sol. Jo. 48'2 ; Holliday 
V. Lockwood, [1917] 2 Cb. 47. 


(1922), 66 D. L. R, 324 ; 17 Alta. L. R. 
254 ; [1922] 1 W. W. R. 618.— CAN. 

e. Loss of profit.] — In the case of 
an inexcusable breach of contract 
the party wronged is entitled to every 
roasonablo presumption as to the bene- 
fit he might have obtained by the 
honA fide performance thereof. — 
Mortgaok & Agreement Purchasing 
Co., Ltd. v. Townsend, [1920] 3 W. W. 
H. 968 ; 30 Man. L. R. 663.— CAN. 

f. Completion becoming impossible 


without fault of either party — Each party 
bears own loss.] — Goulding v. Rabi- 
NOVITCH, [1927] 3 D. L. R. 820 ; 60 

O. L. R. 607.~CAN. 

g. Defect in title — Knowledge of 
purchaser .] — Ahikbs-awau Naidu v. 
Gurukratha Chbtti (1916), I. L. It. 
40 Mad. 338.— IND. 

PART VIII. SECT. 7, SUB-SECT. 2. 

2258 i. Modem rule.] — Manitoba 
coimty ct. has no jurisdiction to entei- 


tain an action for specific performance 
of a contract for the sale of land, nor 
Is it competent to give damages In 
lieu of specific performance. — M iqukz 
u. HAiiRiRON (1914), 30 W. L. R. 39 ; 
25 Man. J.. R. 40 ; 7 W. W. R. 660 ; 
20 D. L. R. 233.— CAN. 

h. When damages obtainable — 
Specific performance not obtainable .] — 
When vendor has put it out of his 
power to give speclflo performance, 
purchaser Is not deprived of his right 
2 s 
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Sect 1.— Dama ges : Sv h-sects. 2 3.] 

2259. When damages obtainable — Plaintiff 
making specific performance impossible.] — PItf. by 

his statement of claim claimed specific perform- 
ance of a contract by which he agreed to sell & 
deft, agreed to purchase the lease, goodwill, 
fixtures, & stock-in-trade of a business ; pllf. 
alleging that he was & always had been able & 
willing to perform the contract, but that deft, 
refused to perform the same. The statement of 
claim in the alternative claimed £100 as liquidated 
damages fixed by the contract for the refusal to 
perform the contract. The statement of defence 
alleged false representations by pltf. as to the 
character of the business, & denied that pltf. 
was able willing to perform the contract. Pltf., 
after the close of tlie pleadings, gave notice to 
deft, that, unless deft, completed the i)urchasc 
within a week, he should resell the business, which 
he accordingly did. No amendment of the plead- 
ings was then asked for by pltf., & the action 
went on to trial Held : in the absence of any 
amendment of the pleadings, which ought not 
at that stag(‘ of the action to be allowed, the 
action must be treated as one for specific per- 
formance with a claim for damages in the altei*- 
native as a substitute for specific performance, 
according to the practice existing before .Jud. 
JVet, 1873 (c. 00), in tlie Pt. of Chancery, & pltf., 
having by his own act rendered specific perform- 
ance impossible, was not in such action entitled 
to damages. — lliroRAVE r. Care (1885), 28 Ch. i). 
350 ; 54 L. J. Ch. 309 ; 52 J., T. 212, C. A. 
Annotaiionn : — Reid. Oas Light & Coko Co. v. Towse (1887), 

.If) Ch. 1). r)19 ; NloholHon v. Brown (1897), 41 Sol. Jo. 

490 ; Bcinora v. Fleming, [1925] Ch. 204. 

2260. Liberty to amend pleadings.] — 

Niciiolsox c. Brown (1897), 41 Sol. Jo. 490. 

2261. Specific performance not obtainable 

— Statute of Frauds.] — The jurisdiction to give 
damages in substitution for, or in addition to 
specific perfoimance, has not been extended to 
cases where specific performance could not possibly 
have been directed ; A, accordingly, tlie contract 
having, from lai)se of time, become at the hearing 
incapable of specitic perftjrmance. Die equitable 
doctrine of part performance, as avoiding the 
operation of above Act, did not enable pltf. to 
ol)tain relief in damages. 

It has never been decided, so far as I am awar(% 
that the equitable doctrine of part performance 
can be made use of for the purpose of obtaining 
damages on a contract at law (Chitty, J.). — 
Lavery V. Pur SELL (1888), 39 Ch. D. 508 ; 57 


L. .1. Ch. 570 ; 58 L. T. 840 ; 37 W. R. 163 ; 4 
I T. L. R. 353. 

Annotation: — ^Refd. Jarvis v, Jarvis (1893), 63 L. J. Oh, 10. 

2262. Specific performance not insisted on.] 

— The burial board of Portsmouth, whore by 
Order in Council no new burial ground was to be 
opened without the previous approval of one of 
the Secretaries of State, contracted in 1889 with 
the consent of the vestry for the purchase of a 
piece of land for the purpose of adding to their 
existing cemetery. The purchase was not to 
he completed till .lune, 1896. In the meantime 
no interest was to run, & the vendor was to be 
flt liberty to remove the clay Sc make bricks on 
the land. In 1895 the property & liabilities of 
(he board were transferred to the corpn. Shoi^tly 
before the time for completion the corpn. applied 
to the Home Secretary for his approval of the 
land as a burial ground, which he refused to give. 
The corpn. then declined to complete, & the 
vemdor sued for specific pcu'formance or damages : 
—Held: Burial Act, 1853 (c. 134), s. 6, did not 
prohibit the contracting to purchase land with 
the consent of the vestry for the purpose of a 
burial ground without the approval of a Secretary 
of State, & the contract was binding & the vendor 
entitled lo damages for the breach of it, ho not 
insisting on specific performance. — Ward v. 
Portsmouth Corpn., [1898] 2 Ch. 191 ; 67 L. J. 
Ch. 489 ; 78 L. T. 771 ; 62 J. P. 820 ; 46 W. K. 
610 ; 14 T. L. 11. 472, C. A. 

Annotation : — Mentd. Be Jiosworth & OravoBend Corpn. 
[1905] 2 K. B. 426. 

2263. Right to specific performance lost by 

delay— Not amounting to repudiation.] — Corn- 
wall v. Henson, No. 1501, ante. 

2264. Amendment of pleadings.] — Elijs r. 
Rogers, No. 2250, ante. 


Sub-sect. 3. — Breach by Purchaser. 

See, generally, Damages, VoL XVII., i^p. 130 
et seq. 

2265. Measure of damages — Damages actually 
sustained — Not amount of unpaid purchase-money.] 

— In an action upon a contract for the sale of land 
upon the vendee’s declining to complete the 
purchase, the vendor is entitled to such damages 
as arc sustained from the breach of the contract ; 
but the amount of the purchase -money is not the 
measure of damages. — Lairu v. PiM (1841 ), 7 


to damageB. — M cIntyre v . S jock- 
dale (1912), 23 O. W. K. 586 : 4 

O. W. N. 482 ; 27 D. L. U. 402.— CAN. 

k. Repairs hy vendor.] — On taking 
an account of what was duo to a pltf. 
in possession, who claimed under a 
vendor of real estate In a specifle 
performance suit, the ct. expressed the 
opinion that the only repall’s, made 
after suit oommenood that could be 
allowed were such as it w’as pltf.’s 
duty to make in order to save the 
premises from deterioration. — Hawn 
V. Cashion (1873), 20 Or. 618. — CAN. 

l. Specific performance refused .] — 
An Intending purchaser attended an 
auction sale of lands & bid off the pro- 
perty, but no memorandum or agree- 
ment was signed evidencing the con- 
tract. The purchaser having filed a 
bill for specitic performance ; — Held : 
not a case in which the ct. would, on 
refusing spociflo performance, direct 
an inquiry as to damages. — O’Donnel 
V. Black (1873), 19 Qr. 620.— CAN. 

m. Time at which damages assessed.] 


— In on action by a purchaser, for 
specific perfoimance of a contiact ro- 
Hp(‘cting lands. Intended to be held 
by him for sale, whei*e damages have 
been decreed instead of speclflo per- 
formance, on account of the sale by 
the vendor of tho lands to a third 
party, the date of tho broach of the 
contract is tho period at which the 
value of tho land in question Is to be 
estimated for tho purpose of assessing 
the damages. — Boultbke v. Shore 
(1883), 1 Man. L. R. 22.— CAN. 

n. Alternative to specific perform- 
ance.] — Weathebbe V. Whitney 
(1898), 30 N. S. B. (18 R. G.) 441.— 
CAN. 

o. .] — Stuart v. MoVicar 

(1898), 18 P. R. 250.— CAN. 

p. -.] — O’Neill v. Drinkle 
(1907), 1 Sask. L. R. 402 ; 8 W. L. R. 
937.— CAN. 

q. .1 — Warren v. Rogers 

(1914),f28 W. L. R. 637 ; 24 Man. L. R. 
492.— CAN. 


r. .] — If a vendor agrees to 

sell land without excepting the coal 
therein which is not included in his 
title, the purchaser, in the absence of 
waiver, is entitled to tho coal or its 
value, & If he cannot ask for rcRcisslon 
by reason of the impossibility of 
restitutio in inteyrum he is entitled to 
compensation.- Trump v. McNeill, 
11919] 1 W. W. R. 52 ; 14 Alta. L. R. 
201.— CAN. 

t. .] — Franco -Belgian Invest- 

ment Co. V. Duggan (Alta.), [1920] 
1 W. W. R. 728 ; 51 D. L. R. 602 ; 
15 Alta. L. R. 243.— CAN. 

PART VIII. SECT. 7. SUB-SECT. 3. 

a. Measure of damages — Damages 
actually sustained.] — Maluok v. 
Parish (1916), 16 S. R. N. 8. W. 305 ; 
33 N. 8. W. W. N. 94.— AUS. 

b. .] — In an action against 

the vendee for breach of an agree- 
ment to purchase land, pltf. can- 
not recover the amount of the pur- 
chase-money agreed to be paid for 
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M. & W. 474 ; 8 Dowl. 860 ; H. & W. H ; 10 
T.. J. Ex. 250 ; 171 E. K. 852. 

Annotations : — Distd. Re Lindsay & Direct London & 
Portsmouth Ky. (1850), 1 L. M. & P. 629: Yatos v. 
Gardiner (1851), 20 L. J. Kx. 327 ; Cook v. Halsoll (1856), 
4 W. R. 252. Consd. Moor r. Roberts (1858), 3 C. B. N. S. 
830. A^d. East London Union v. Met. Ry. (1869), 
L. R. 4 Exch. 309 ; Loader v. Tod-IIoatley, [1891] W. N. 
38. Refd. Courtney v. Taylor (1843), 6 Man. & G. 851 ; 
Duckworth v. Ewart (1863), 2 H. & 0. 129 ; Taylor v, 
Chichester & Mldhurst Ry. 0866), 4 H. & C. 409 ; Colley 
r. Overseas Exportoi-s, [1921] 3 K. R. 302. 

2266. .] — Where A. has agreed 

to sell & B. to purchase land at a certain price, 
<fc deft, has not afterwards completed his con- 
tract, pltf. being on his part ready to perforin his 
contract. Upon an action being brought for the 
breach of contract, pltf. can only recover such 
damage as he has actually sustained, which would 
be the difference in value of the estate at the 
lime the purchase should have been completed, 
6c at the time of the action brought, & not the 
amount of the purchase-money. — ^^VATK 1 NS v. 
Watkins (1849), 12 L. T. O. S. 353. 

2267. Difference in value at time for com- 

pletion & time of action.] — Watkins v . Watkins, 
No. 22<)(), ante. 

2268. Deficiency on resale.] —Pltf. put up 

for sale by auction real property, upon conditions 
of sale wliich stipulated that the purchaser of each 
lot .should “ forthwith pay into the hands of the 
auctione(‘r a depo.sit of 20 per cent, on the jiur- 
ehase-money, 6c .sign the agreement ” to pay the 
remainder, & “ that, if the purchaser of either lot 
shall fail to comply with these conditions, the 
deposit m()n(‘y sliall be actually forfcit<Ml to the 
vendor, who shall bo at full liberty to re.scdl such 
lot either by public auction or private contract : 
6c any deficiency that may arise upon such resale, 
together with all expenses attending the same, 
shall immediately after such .second sale be made 
good by such defaulter ; &, on non-paym(‘nt 

thereof, such amount shall bf^ recoverable by the 
vemdor, as 6c for li((uidated damages.” Deft, 
became a purchaser at the auction, but did not 
pay the deposit or complete* the purchase. Pltf. 
i-esold at a piice below that for which deft, h.ad 
purchased ; 6c the deficiency, with the expens(*H 
of sale, exceeded the amount of the deposit : — 
Held: jjltf. entith*d to recover from deft, the 
amount of the deficiency 6c exp(*nses only, 6c not, 
in addition to this, the amount of the* deposit. 
— OCKENDEN V, Uent.y (1858), E. 13. & E, 485 ; 
27 E. J. Q. B. 361 ; 31 E. T. O. S. 179 ; 4 Jur. 

N. S. 999 ; 120 E. 11. 590. 

Annolaicons : — Consd. Ilintou v. Hparkes (1868), L. R. 3 
O. P. 161. Distd. Ehsc'Y r. Daniel], Daniell v. Khhox 
(1875), L. R. 10 C. P. 53S. Consd. Howe r. bmlth (1881), 
27 Ch. D. 89. 

2269. .] — A contract was entered into 

by E. for the purchase from N. of certain farms 
for £33,000, chiefly on the assurance by N. that 
he could find a tenant at £1,100 a year for them ; 
a responsible tenant at this rent was found by 
N., & accepted by E. subject to the title being 
accepted by his, E.’s solr. The purchase-money 
was to bo paid on Sept. 29, 1873, on wliicb day 
it was presumed that the contract would be 
completed & possession given ; but in the event 
of the purchase not being completed on the day, 
the purchaser was to pay interest up to such 


reasonable time as might be agreed uiDon by his 
solr. When the title was produced it appeared 
that N. was not the legal owner of th(* land, hut 
had agreed to purchase same from the trustees 
of a settlement for £21,000 by a contract wliicli 
was not completed until after Sept. 29, 1873. 
E. took the objection that it appeared on tlie 
face of the title that the trustee had sold the estate; 
to N. for a grossly inadequate sum. N. proved 
that the trustees had had a fair valuation made 
of the land before offering it to him, but, notwith- 
standing, on Sept. 29, E. wrote to N. stating that 
he considered the objection fatal, 6c tliat ho re- 
scinded the contract. N. tlien obtained a con- 
veyance* from the trustee 6c re'sold the estate foi* 
£25,000 to a stranger, 6c in Aug. 1875, brought 
an action against E. to I’ocoveT the difference of 
price by way e)f daiuages for breach of contract. 
E. filed a bill again.st N. to restrain the* action, 6c 
a.sked for a declaration that Ik* was entitled to 
rescind. The Vice-Cliancellor hold that in tlie 
absence of fraud the cl. will not e*nt(‘rtam an 
I application for the rescission or cancellation o£ 
an agreement in writing rt'lating to land, although 
I incapabh* of hewing performed ; that the measui'e 
of damages for br(‘aeh of contract is the same^ in 
contracts relating to r(‘alty as in contracts relating 
to chattels ; 6c that N. had a right to r(*sell the 
estate, 6c claim tlu* diff(*rence by way of damages 
against E. : — Held : on the const I'uet ion of the* 
agreement, it was to lx* compl(‘t(*d on Sejit. 29, 
1873 ; the action having been commenced befoi-e 
the ,Tud. Act came into oi>eration, time was of 
the essence of the (*ontra(*t' ; 6c the v(‘ndor, not 
being on that day in a position to make a good 
title, he could not show a breacli of contract or 
sustain an action for dainag(‘S. 

The vendor must show that Ik* was ready 6c 
willing to compl(*te on the day named ; Ik* nujst 
show that he had a title on that day. If lie 
cannot do this, he cannot show a br(*ach of con- 
tract, becau&(* he could not j)erform that which 
was a condition prect‘dent to its jxTformance 
by deft. (James, Ii.J.).— Norle r. Edwardes, 
Edwakdes c. Noble (1877), 5 Ch. D. 378 ; 37 


L. T. 7, V. A. 

A n not ((lions Consd. How(* y. Smith (1881), 27 Gli. D. 89 ; 

Stirkiicy r. Keeblo, [1915] A. (k 386. Refd. Shmvlii r. 
Sulklrk (1879), 12 Ch. D. 68 ; Ellis c. Rogers (188u), id 
Ch, D. 661. 


2270. - Resale within reasonable time 

of breach.] — On a contract fur the sale of land, the 
measure of damage's on a breach by the purchabcr 
is the difference between the contract price — he., 
the amount of the purchase price which the vendor 
would have received if the contract had been 
fulfilled —6c the value in money of the estate at 


the time of the breach. 

The vendor is entitled to recover as damages 
the difference between the contract price & the 
selling price if realised within a reasonable tRB*^ 
of tlie breach, & not the s(*lling iirice if realised 
slowly & advantageously, as would bo done il 
the property were nursed by a sp(‘culativo binlaor. 


60 Sol. Jo. 253. 

2271. - — Expenses of resale.] Ockenuen v. 
Henly, No. 2268, ante. 


the land, but only such damages as 
ho has sustained by the breaci» of 
aerreement. — P ugbley v. Gillespij!. 
(1872), N. B. Dig. 777.— CAN. 

22681 . Deficiency on resale .] — 

Enkema V. Chebuy (1911), 5 Sank. L. 
R. 01 ; 18 W. L. K. 641.— CAN. 
226811 . .] — Ram Dial v. 


Rvm Das (1876), I. L. R. 1 All. 181. - 

IND. 


c. Diminviion in value.] — 

Harvey v. Wiens (19()6), 16 Man. L. R. 
230 ; 4 W. L. R. 410.— CAN. 

d. Loss of profits — Not recoverMe.] 
— DTJLLEA V. TAYLOR (1874), 35 U. C. 


R. 395.— CAN. 


e. Claim for nnpaul instalments .] — 
cr.KROuK V. Vivian 6c Co. (1909), 41 

O. R. 607.— CAN. 

f. Claim for dettrminalion — Right 
to damages . an action for the 
determination, whicli la to bo dis- 
tinguished from resciaslon. of an 
agroemont for the sale of land, the 
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Sect, 7. — Damages: Sub-secis, 3 iSc 4, A * (a).] 

2272. Expenses of original sale.] — Al- 

though the property has not been resold yet certain 
expenses have been incurred & asceHained as to 
the first sale, & they can be recovered (Lord 
Coleridge, C.J.). — Esrex v, Daniell, Daniell 
V, Essex (1875), L. K. 10 C. P. 588 ; 32 L. T. 470. 


8uii-sECT. 4 . — Breach by Vendor. 

A, What may he Recovered. 

{a) Damages for Loss of Bargain. 

2273. General rule- Not recoverable.] (W- 
Iractor for a ])urcliase of a I'oal csiate, to wliicli 
fbe title proves, without collusion, defective, is 
entitled to no satisfaction for the loss of his bargain. 

Those contracts ai-e iiK'rely upon condition, 
frequently exi)ress('d, but always implied, that the 
vendor has a good title. If he has not, the return 
of the de])osit, with interest A costs, is all that 
can be expected (Blackstone, J.). 

UX)on a contract for a purchase, if the title 
proves bad, <k the vendor is, without fraud, 
incapable of making a good one, I do not think 
that the purchaser can be entitled to any damages 
for the fancied goodness of the bargain, which he 
supposes he has lost (De Grey, C.J.). — F'lureau 
i;. Thornhill (1770), 2 Wm. Bl. 1078 ; 90 E. R. 
085. 

Annotations: — Distd. Hopkins r. Grazebrook (1826), 6 
H. & C. 31. Consd. Walker v. Moore (1829), 10 H. 6c C. 
416 : London 6c Gn'onwich Ily. v. Goodchild (1844), 13 
L. J. Ch. 224. Distd. Robinson r, Hannan (1848), 1 
Kxoh. 850. Apld. I’oimsett r. Fuller (1856), 17 C. B. 
660 ; Sikes V. Wild (1863), 4 B. 6c S. 421 . Distd. Lock v. 
Furze (1866), L. R. 1 C. P. 441. Expld. EuKell r. Fiteli 
(1869), L. R. 4 Q. B. 659. Consd. Gray v. Fowler (1873), 
L. R. 8 Exch. 219. Apprvd. Bain v. Fothorgill (1874), 
L. R. 7 H. L. 158. CODSd. Day v. Singleton, [1899] 2 Ch. 
320; Morgan v. Rubsell, [1909] 1 K. B. 357. Distd. Jin 
Daniel, Daniel v. Vassall, [1917] 2 Ch. 405 ; Braybrooks 
V. Whaley, [1919] 1 K, B, 435. Apld. Ke(‘n v. Mcjar, 
11920] 2 Ch. 574. Refd. Hodges v. Lichfield (1833), 2 
\j. J. C. P. 133 ; Godwin v. Francis (1870), L. R. 5 C. P. 
295 ; Wall v. ].(ondon City Real Property Co. (1874), 
L. R. 9 Q. B. 249 ; Gas Light & Coke Co. v. Towso (1887), 
35 Ch. D. 519 ; Jiv Groat Northern Salt Chcmicai 
Works, p. Fenwick (1891), .36 Sol. Jo, 42; Bayiu's 
V. Lloyd, [1895] 2 Q. B. 610. Mentd. Addis r. Gramo- 
phone Co., [1909J A. C. 488. 

2274. .] — Brati’ V. Ellis (1805), 

Sugden’s Vendors A Purchasers, 14tli ed, App. V., 
p. 812. 

Annotations: — Consd. I’ounselt r. Fuller (185C), 17 C. B. I 
660; Engel r. Fitch (1868), L. R. 3 Q. B. 314. Refd. 
Gaby v. Diiver (1828), 2 Y. & J. 549 ; Walker v. Moore 
(1829), 10 B. & C. 416 ; Sainsbury v. Jones (1839), 5 My. 

& Cr. 1 ; Sikes v. Wild (1861), 1 B. & S. 587 ; Lock v. 
Furze (1866), L. R. 1 C. P. 441 ; Aborainan Ironworks v. 
Wiokens (1868), L. R. 5 Eq. 485 ; Bain v. FothorgUl 
(1874), L. R. 7 H. L. 158. 

2275. .] — A. having contracted with 

B. for the purchase of a real estate, the vendor 
acting bond fide, delivered an abstract, showing a 


good title ; & A. before he examined it with the 
original deeds, contracted to resell several portions 
of the property at a considerable profit. Upon a 
subsequent examination of the abstract witn the 
deeds A. discovered that the title was defective, 
&; thereupon the sub-purchasers refused to com- 
plete their purchases & he refused to complete 
his purchase from B., & brought an action, wherein 
he claimed as damages the expense which he had 
incurred in the investigation of the title ; the profit 
that would have accrued from the resale of the 
property ; the expense attending the resale ; 
& the sums which he was liable to pay to the sub- 
contractors for the expenses incurred by them in 
examining the title : — Held : he was entitled to 
recover only the expenses that he had incurred 
in the investigation of the title, & nominal damages 
for the breach of contract, as no fraud could be 
imputed to the vendor. 

Here defts. undertook to make a good title, 
&> they might honestly think that they should be 
able to do so. It turned out that they could not, 
& consequently the contract was broken, &; they 
were liable to an action. Pltf., however, must 
show that the damages which he seeks to recover 
arose from the acts of deft. & not from his own 
haste ... & further : if there were mala fides 
in the original vendor, but not otherwise, I am not 
prepared to say that the purchaser might not 
recover the profit which would have arisen from 
the resale (Bayley, J.). 

In the absence of any express stipulation about 
it, the parties must bo considered as content that 
the damages, in the event of the title proving 
defective, shall be measui’ed in the ordinary way, 
& that excludes the claim of damages on account 
of the supposed goodness of the bargain (Parke, 
j.)._Walker V. Moore (1829), 10 B. <fc C. 416 ; 
8 L. J. O. 8. K. B. 159 ; 109 E. R. 501. 

Annotations : — Consd. Tyivr \\ King (1845), 2 Car. & Kir. 
149. Apld. l*ouns('tt L\ Fuller (1856), 17 C. B. 660. 
Consd. Sikes v. Wild (1861), 1 B. S. 587 ; Lock e. Fxu'zc 
(1866), L. R. 1 C. J*. 441 ; Bain v. Fothorgill (1874), 
L. R. 7 H. L. 158. Refd. Hodges v. Litchfield (1835), 1 
Hodg. 40; Robinson v. Harman (1818), 1 Exch. 850 ; 
Engel V. Fitch (1869), 10 B. & S. 738. 

2276. .] —An auctioneer entered into 

an agreement on behalf of A. to sell certain premises 
to B. without having coinrnunicated to A. that B. 
was in treaty for such j)remLses. A. had himsoK 
previously sold the premises to another party, &; 
therefore could not fulfil the contract so made with 
B. ; whereupon B. sued A. for non-fuHllment of his 
contract ; — I/c/d : B. was not entitled to recover 
damages for the loss of liis bargain. — Tyrer v. 
King (1845), 2 Car. & Kir. 149, N. P. 

Annotation : — Reid. Duckworth v. Ewart (1863), 2 H. 6c C. 

129. 

2277. A. being in debt to B. 

agreed to convey a certain estate to him, & to 
deliver to him an abstract of title by a certain day : 


vendor may claim dainogos as well as 
a Judicial determination ol the agree- 
ment, but such damages must bo 
distinct from 6c have no relation to 
the purchase price. — Vance v. Bald- 
win, U9211 1 W. W. R. 932 ; 69 D. L. R. 
336.— CAN. 

g. Value of lanA.] — McBeiw & 
Yllison V. Gower (1910), 30 N. Z. 
L. R. 380.— -N.Z. 

PART VIII. SECT. 7. SUB-SECT. 4.— 
A. (a). 

2273 i. Oeneralrule — Not recoverable.] 
—Held : the moasuro of damages 
bhoiild be amount of purchase-money 
paid with interest & should not include 
the increase at time of broach nor of 
action brought In value of land over 
the pui'chaao price. — M cAndib v. 


Jackson (Alta.) (1911), 1 W. W. R. 
10.— CAN. 

227311. .] — Mkighen r. 

Couch (Man.) (1913), 23 W. L. R. 
523 ; 4 W. W. R. 64 ; 9 D. L. R. 829. 

—CAN. 

2273 iii. .] — Bebnard v. 

Roman Catholic Episcopal Corpn. 
OF Saskatchewan (1916), 34 W. L. R. 
721 ; 10 W. W. R. 800.— CAN. 

2273 iv, ,] PiTAMBER 

SlJNDARJI V . Cassibai (1886), 1. L. It. 
11 Bom. 272.— IND. 

2273 V. .] — Nolan v. 

Feely (1899), 33 I. L. T. 132.— IR. 

2273 vi. .] — Kelly v. 

Duffy, [1922] 1 1. R. 62.— IR. 

2273 vli. .y—Held : the rule 

that upon a contract for the sale of real 


whore the vendor without 

any default on his part is unable to 
make a good title, the purchaser Is 
not entitled to recover damans for 
the loss of his bargain, appUed m New 
Zealand. — Fi.eming v. Munro (1908), 
27 N. Z. L. R. 796.— N.Z. 

h. Whether recoverable.] — Where 
the breach of a contract, for the sale 
of real estate, does not arise from the 
inability of the vendor to make a good 
title, the purchaser Is entitled to 
substantial damages, for the loss of 
his bargain. — Ross v. Robinson (1886), 
12 V. L. R. 764.— AUS. 

k. .] — Solomon v. Litchfield 

(1916), 16 8. R. N. S. W. 610; 33 
N. S. W. W. N. 173.— AUS. 

l. .] — In regard to real estate 

there must always be some degree 
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— Held : in an action against A. for the non- 
performance of this agreement, that B. was only 
entitled to nominal damages. 

Pltf. is only entitled to nominal damages. He 
is entitled to sue for his whole debt ; & it may be 
ho is now in a better j^osition than he would have 
been if he had got thi^ estate, which was worth a 
less sum than the whole debt {per Cur.). — Bradley 
V, Tonge (1846), 7 L. T. O. S. 231. 

2278. .J — l*ouNSETT V, Fuller, No. 

2330, post. 

2279. — Hikes v. Wild, No. 2334, 

post. 

2280. — - The general rule ... is 

tliat when a contract is broken the injured person 
is so far as money can do it to be placed in the 
same position with respect to damages as if the 
contract had been performed. This is the amount 
of damages where the contract would give the 
actual enjoyment of a thing &. it is immaterial 
whether the contract is as to real or personal 
property. But to this rule there is an exception 
as the law of real property is such that a vendor 
may well bo in doubt whether he has a good title 
or not & therefore it is prudent for him when he is 
about to sell to make it part of the bargain that he 
shall not be liable to full damages but that tlie 
bargain may be off on repayment of the money 
paid & expenses (Blackburn, J.). — Lock v. 
Furze (1866), L. R. 1 C. P. 441 ; liar. &; Buth. 
379 ; 35 L. J. C. P. 141 ; 15 L. T. 161 ; 30 J. P. 
743 ; 14 W. R. 403, Ex. Ch. 

Annotations : — Refd. Wall v. City of London Heal Property 

Co. (1874), 30 L. T. 53; WlgHcll v. School for Indi- 

goiib Blind (1882), 8 Q. B. D. 357 ; Wallis r. Hands, 

11803] 2 Ch. 75; Grosvenor Hotel Co. v. Hamilton, 

11804] 2 Q. B. 830. Mentd. lie Gray, [1901] 1 Ch. 239. 

2281. .] — Bain v. Fotiiergill, No. 

2306, post. 

2282. .] — The purchaser of a piece 

of land agreed, as pai*t of the consideration, to 
grant within a given time to the vendor a right of 
way, & to make a road with sewers leading to other 
land belonging to the vendor. The purchaser 
was unable to grant the right of way or to make the 
j'oad & sewers until long after the time fixed, & the 
vendor brought an action for specific performance 

for damages, as the other land had remained 
unproductive until the road was made : — Held : 
judgment for sjiecific performance with costs must 
be given, but no damages, as the contract was for 
a sale of real estate ; there being no distinction 
between a contract to grant a right of way & make 
a road & sewers, & a contract to sell real estate. — 
Rowe v. London School Board (1887), 36 Ch. T). 
619 ; 67 L. J. Ch. 179 ; 57 L. T. 182 ; 3 T. L. R. 
672. 

Annotation : — Refd. Morgan v. liusscll, [1909] 1 K. B. 357. 

2283. .] — C. an estate agent, described 

as “ agent for S., hereinafter called the vendor, 
signed a contract as ‘ agent for vendor ’ ” to sell a 
house to pltf. for £515 containing provisions for 
payment of deposit, for completion on a particular 
day, & for “ a good & sufficient title to be given.'" I 


S. had instructed C. to sell foj* £515 on hearing 
of the contract ratified it. The house belonged to 
S. & W. jointly as partners. S. acted bond fide, 
but it was not proved that by the practice of the 
partnership 8. had authority to sell, & W. on 
hearing of the contract repudiated it. In an 
action against 8. & W. for specific performance : — 
Held : as against 8., C. had authority to sign an 
open contract on his behalf but not the particular 
contract entered into, it being no part of an estate 
agent's duty to deal with title, but 8., having 
ratified the particular contract, was liable for 
breach of it, & pltf. was entitled to a return of, & 
interest on, the deposit, costs of investigation of 
title, & insurance paid, but not to damages for 
loss of bargain, nor to any costs of litigation as 
damages or any interest in respect of balance of 
piuchase-money placed on deposit. — Keen v. 
Hear, [1920] 2 Ch. 574 ; 89 L. J. Ch. 513 ; 124 
L. T. 19. 

2284. Exceptions to rule — Omission to do every- 
thing possible to make good title.] — Where the 
lease of a house was sold by auction, the conditions 
of sale providing that possession should be given 
on the completion of the purchase, the vendors, 
who were mtgees. of the property & entitled to 
convey it, failed to give possession becaust^ of their 
unwillingness to incur the exi^ensc of an ejectment 
against the mtgor., who refused to quit th(‘ 
premises : — Held : the ordinary rule limiting the 
damages in sales of real property did not apply, 
& the jjurchaser could recover, not only the 
amount of the deposit the exi>ense of examining 
the title but the loss of the profit on a resale of 
the premises, & the cost of the conveyance to the 
sub- vendee ; tlie measure of damages was the 
difference between the contract price 6c the value 
at the lime of the breach of contract. — Engei.l v. 
Fitch (1869), L. R. 4 Q. B. 659 ; 10 B. & 8. 738 ; 
38 L. J. Q. B. 304 ; 17 W. R. 894, Ex. Ch. 

A nTiotatio ns :~Consd. Godwin v. Francis (1870), L. Jl. 5 

C. P. 295 ; Bain v. Fothergill (1874), L, U. 7 H. L. 158 ; 

Day V. 8inf?leton, [1899] 2 Ch. 320; Jones v. Gardiner, 

[1902] 1 Ch. 191. Apld. Gollin v. Houldor (1920), 90 

L. J. Ch. 488. Refd. Re Daniel, Daniel v. Vassall, [1917] 

2 Ch. 405 ; Braybrooks v. Whaley, [1919] I K. B. 435. 

Mentd. Addis i?. Gramophone Co., [1909] A. C. 488 ; 

Quirk V. Thomas, [1910] i K. B. 510. 

2285. .] — F.*& four others werc'joint 

owmers of an estate, whicli they were desirous of 
selling, & had advertised for sale. F., repre- 
senting that he had authority from his co-owners 
to do so, contracted to sell the estate to pltf. 6c 
sent him an abstract of title. The co-owners 
repudiated the contract, & concluded a sale at a 
higher price to another person. Pltf. nevertheless, 
conceiving that the four owners had bound them- 
selves by the terms of the advertisement which 
they had issued, sued them for breach of contract, 
& continued his action after they had all sworn 
in answer to interrogatories that F. had no autho- 
rity to make the contract, Sc was nonsuited. In an 
action against F. for this misrepresentation of 
authority : — Held : the proper measure of damages 
was the costs of investigating the title ; the costs 


of uncertainty as to whether a good 
title can be made by the vendor, 
& taking the property with that 
knowledge, the purchaser la not en- 
titled to recover any loss on the bargain 
he may have made, if in eff3ct it 
should tm*!! out that the vendor Is 
Incapable of completing hts contract 
m consociuence of his defective title. — 
Boardman V. McGrath (1925), Q. W. 
N. 8.— AUS. 


m. ,] VAIiLIEB V. 

(1867), 6 0. P. 459.-~CAN. 


WAmH 


n, .] — A lease of land for 

ten years provided that on its termina- 


tion the lessee could by giving notice, 
purchaso the fee for $22,000 : — Held : 
if the lessor without fault, was unable 
to give title In fee to the land the lessee 
was not entitled to damages for loss of 
his baivain. — Ontario Asphalt Block 
Co. V. MONTRBUIL (1915), 62 8. C. R. 
541.— CAN. 


o. .] — Maitland v. Mathews 

915), 31 W. L. R. 163 ; 8 W. W. R. 
r4.— CAN. 

p. .] — KBAWCZUK V. OSTA- 

DVlTOH, [1921] 1 W. W. R. 450 ; 13 
;aii. L. R. 221.— CAN. 

q. .> -Held : where a vendor 


had in bad faith & for his own ad- 
vantage broken his agreement, the 
purchaser’s damages should not bo 
con lined to his expenscH for searching 
the title, etc. ; ho was entitled to 
compensation for the loss of his bar- 
K-oin. — PlNSONNKAULT 1>. LTCSPERANOK, 

fl92G] ] 1). L. R. llo3 ; 58 O. L. R. 
375.— CAN. 

r. .1 — Littlbproud V. Cratq, 

[1927] 2 D. L. R. 287 ; 60 0. L. R. 
182.— CAN. 

t. .]- Where a vendor, hav- 

ing agreed to convey, without any 
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Sect. 7. — Damages: Suh-seci, 4, A. (a) <&: (6).] 

incurred & paid by pltf. in the action against the 
four, down to the time when the answers to the 
interrogatories had been received & considered 
by pltf.’s legal advisers ; the difference between 
the contract price & the market price of tlie estate, 
& the sum for which the estate was afterwards sold 
was primd facie evidence of th(‘ latter. But 
pltf. could not recover for the loss on the resale of 
horses, etc., bought for the purpose of stocking 
the land, without notice to F., & before tlie title 
had been investigated, or possession of the land 
given. 

I am not awai’e of any decision in which it has 
been held, that where a man having a good title 
refuses to convey according to contract, he is not 
liable to compensate the other party for the loss 
of his bargain as well as for any expenses he may 
have actually incurred (Bovill, C.J.). — Godwin 
V. Fkancis (1870), L. R. 5 C. P. 295 ; 39 L. J. 
C. P. 121 ; 22 L. T. 338. 

Anjwtations : — Refd. Mock v. Wendt (1888), 21 Q. B. 1). 
120. Mentd. McBlain r. Oimh (1871), 25 L. T. 801; 
Williaiiih V. Biisco (1882), 22 Ch. 1). 441 ; Be National 
CofCoe l^alucc Co., Lx p. ]‘anmnre (1883), 24 CL. D. 367 ; 
11. V. Itilcj, 11806] 1 Q. B. 300; Koboiibaum r. BcIboii, 

1 1000] 2 Ch. 207. 

2286. .J — Day v. Singleton, Ko. 2087, 

ante. 

— W here a vendor of real | 
estate, though innocent of wilful default or bad 
faith, fails to obtain the release of a mtge. upon it 
other property of which he is the owner, owing 
to the refusal of the mtgee. to release the 
pecuniary inability of the vendor to redeem the 
rntge., he is guilty of a failure to do all that he can 
to complete his conveyance, & in accordance with 
the principle of Engell v. Fitch, Ko. 228-1, ante, 
becomes liable for general damages for loss of 
bargain in consequence of his breach of the 
contract . — Re Daniel, Daniel v. A'assall, [1917] 

2 Ch. 405 ; 87 L. J. Oh. 69 ; 117 J.. T. 472 ; 33 
T. L. R. 503 ; 61 Sol. Jo. 646. 

Aiinnlaiion Braybrooke v. AVhalcy, [1919] 1 Iv. B- 

4 35. 

2288. .] — In 1917 deft., the mtgee. of 

certain land, but not in possession thereof, put up 
the same for sale by auction, & pltf. agreed to buy 
it. Completion was to take place on Oct. 11. 
Shoi-tly after the auction it was brought to the 
notice of deft, by the mtgor. that he had not 
obtained the leave of the ct. under Courts (Emer- 
gency Powers) Act, 1914 (c. 78), s. 1 (1), to reah.se 
his security, on Aug. 24 deft, purported to annul 
the sale on this ground. No appheation was ever 
made to the ct. under Comts (Emergency Powers) 
Act, 1914 (c. 78). In an action by pltf. for 
specific performance or for damages for the loss 
of his bargain, the county ct. judge awarded 
damages beyond the return of the deposit Held : 


(1) the sale was only a step towards reahsing the 
security ; (2) an application to the ct. under 

Courts (Emergency Powers) Act, 1914 (c. 78), 
could have been made at any time before the date 
of completion ; (3) deft, not having made that 

application was in default ; & (4) the county ct. 
judge was entitled to award general damages 
to pltf. for the loss of liis bargain. — Braybrook8 
V. Whaley, [1919] 1 K. B. 435 ; 88 L. J. K. B. 
577 ; 120 L. T. 281 ; 63 Sol, Jo. 373, D. C. 

2289. Vendor having knowledge that title 

bad.] — Where a person who had contracted for the 
pmehase of an estate, but had not obtained a 
conveyance, put up the estate for sale in lots by 
auction, & engaged to make a good title by a 
certain day, which he was unable to do, as his 
vendor never made a conveyance to him : — Held : 
a purchaser of certain lots at the auction might, 
in an action for not making a good title, recover 
not only the expenses which he had incurred, but 
also damages for the loss which he sustained by 
not having the contract carried into elT(‘ct. — ■ 
lloPKiNS V. Grazebrook (1826), 6 B. G. 31 ; 
9 Dow. Ry. K. B. 22 ; 5 L. J. O. S. K. B. 05 ; 
108 E. R. 364. 

A n notaf io f i, ‘y : —Distd. WnlkcM* r. Moore (1829), 10 B. »S: 0- 
416; Tyrer Kin^r (1845), 2 Oar. Ac Kir. 119. Apld* 
llobinHon r. Hannan (1818), 1 Excli. 850. Distd. Pouiihett 
V. bkiller (1850), 17 O. B. 060 ; Hikes r. Wild (1803), 4 
B. & S. 421. Consd. Lock v. Furze (1860), L. H. I C. P. 
441 ; Eim'll L\ Filch (1869), J^. R. 4 Q. B. 059 ; Gray v. 
Fowler (1873), L. R. 8 Exch. 249. Overd. Bain v. 
FotherKUll (1871), L. Jl. 7 H. L. 158. The d(‘ciHion in 
Hopkins V. (Jrazthrook cannot be supported. Tiio heller 
in that case had undoul)tedly an equitable cslato in 
respect of which hi' had a rijjrht to contract (Lord CnFJ.M8- 
FORD). Consd. Day v. Sin^fleton, [1899] 2 Ch. 320. Reid. 
Hodifofl V. Jjitchfield (1835), 1 Hodg. 40; Obbornc v. 
Bales (2) (1864), 2 Moo. P. C. C. N. S. 125. 

2290. .] — Day v. Singleton, No. 2087, 

ante. 

2291. Vendor selling property during cur- 

rency of option.] — Pltf. having an option from 
deft, to i^urchase a freehold house “ with furniturtJ 
for £4,000 ” agreed to sell the jiroperty to S. for 
£4,500 & then wrote accepting deft.’s offer to sell 
the house “ with furniture & fittings as it 
stands.” In the meantime deft, had sold the 
property to B. for £4,000: — Held: there was a 
concluded contract between pltf. & deft. & as 
^lecitic performance was responsible by reason of 
deft.’s own act pltf. was entitled to recover from 
deft, as damages £500 the difference between the 
price at which the property was offered to pltf. 
A that at which pltf. contracted to sell it. — Goffin 
V. IIOULDER (1920), 90 L. J. Ch. 488 ; 124 L. T. 145. 

Grant of lease.] — See Landlord & Tenant, 
Vol. XXXI., pp. 140, 141, Nos. 2751-2768. 

(5) Costs of Investigating Title. 

2292. Whether recoverable.] — Camfield v. Gil- 
bert, No. 2038, ante. 


reasonable excuse conveys the pro- 
perty to a third party, in order to 
obtain a higher price, the vendee is 
entitled by way of damages to the 
additional price obtained by the sale.— 
Tkllokhya Nath Biswas v. Joy Kali 
C'HO^v^^HRAIN (1882), 11 C. L. K. 454. 
— IND. 


a. .] — Slack v. Lockhart 

(1873), 1 N. Z. Jur. App. 1.— N.Z. 

b. .] — Stewart v. Taylor 

(1904), 24 N. Z. L. II. 785.— N.Z. 


c. Necessity for fraud or 

misrepresentation .] — Stolzbnbero v. 
MoWij.uams (1914), 10 Tas. L. R. 74. 
— ^AUS. 


d. .] — Deft, having wilfully 

broken his agreement by selling 
to a third party at an increased 


price: — Held: to make the case an 
exiieption to the general j)rinciple of 
fraud being necessary to recover 
damages for the value of the bargain. — 
Pierce v. Small (1860), 10 C. P. 161. — 
CAN. 

e. .]— Wentzell V. Ross 

(1897), 30 N. S. R. (18 R. & G.) 136. 

—CAN. 

f. .1 — Defts. assumed lo 

sell to pltf. land to which they were 
unable to make title : — Held : apart 
from misrepresentations made by 
defts., pltf. was entitled to recover the 
sums paid by him on account of the 
purchase -money & damages for the 
loss of his bargain, based on the value 
of the land in excess of the purchase - 
money. — Peacock v. Wilkinson 


(Sask.) (1913), 26 W. L. R. 390.— 

CAN. 

PART VIII. SECT. 7, SUB-SECT. 4.— 
A. (b). 

2292 i. Whether recoverable.] — Al- 
though the general rule is, that a 
vendor must pay the costs of showing 
a good title, a dllTeront rule may be 
applied as to the expense of investigat- 
ing the title in the master’s oftioe. — 
Wardell V. Trenouth (1877), 20 
Gr. 245.— CAN. 

2292 ii. Gouoh v. Bench 

(1882), 9 P. R. 431.— CAN. 

2292 iii. .] — McNiven V. PiaoTT 

(1916), 8 O. W. N. 107 ; 33 O. L. R. 
335.— CAN. 

2292 iv. .] — MoOune v. Good 
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2293. .] — Bratt V, Eixis (1805), SuRdon’s 

Vendors Purchasers, 14th ed., App. V., p. 812. 
AnnotcMona : — Apld. Sainsbnry v, Jones (1839), 5 My. & Cr. 

1. Consd. Engel v. FJU*h (1868), L. R. 3 Q. B. 314 ; Bain 

V. Fothergill (1874), L. R. 7 H. L. 158. Re!d. Gaby v. 

Driver (1828), 2 Y. & J. 549 ; Walker r. Moore (1829), 10 

B. & C. 416; Ponubott v. Fuller (1856), 17 C. B. 660; 

Sikes V. Wild (1861), 1 B. & S. 587 ; Lock r. Furze (1866), 

L. K. 1 C. P. 441 ; Aberainan Ironworks v. Wickens 

(1868), L. R. 5 Eq. 485. 

2294. .]— Walker r. Moore, No. 2275, 

ante, 

2295. — .J— OuME r. BroP(J11Ton, No. 2117, 

ante. 

2296. .] — tIoDc.Es V. IdToHFiELD (PIarl), 

No. 231 7, 

2297. .] — Gosbeli. v. Aik'her, No. 2008, 

ante, 

2298. .]— In every contract for the sale of 

leaseholds, there is, in the absence of an express 
stipulation to the contrary, an implied under- 
taldng on the vendor’s part to make out the lessor’s 
title to demise. 

The purchaser’s solr. wrote to the vendor's 
solrs., that, unless certain proof of title were 
adduced, the purchase must go olT :—Ileld : tliis 
did not preclude the purchaser from inaintaiiiing 
an action for the expenses he had been put to in 
investigating the title. — H ali. v. Betty (1842), 
4 Man. k G. 410 ; 5 Scott, N. 11. 508 ; 11 li. J. 
C. P. 250 ; 134 E. K. 108. 

Annotations : — Refd. Kintrea v. PrcBton (1856), 25 L. J. Ex. 

287 ; Want v. Stallibrass (1873), L. R. 8 Exch. 175. 

2299. .J — Wh(‘re the declai*ation for breach 

of an agreement to assign a lease alleged that pltf. 
had been “ put to great expenses, amounting to a 
large sum of money,” etc., in inv(‘stigating the 
title : — Held : he might, by way of damage, 
recover the amount of a bill of costs due to his 
attorney for investigating the title, tliough such 
bill was not paid b(*fore action brought. — B ktiahd- 
sont;. Ciiasen (1817), 10 Q. B. 750 ; 10 L. .1. Q. B. 
341 ; 11 Jur. 800 ; 110 E. li. 287. 

2300. .] — A. paid a d(‘posit upon a contract 

for the purchase of the lease, etc., of a public- 
house. It being afterwards discovered that the 
house was comprised with another in an original 
lease, under which tlie lessor had a right to re- 
enter for breach of covenants, in respect of either 
house: — Held: A. was not bound to accept the 
title with an indemnity, but might recover hack 
the deposit, with the expenses incurred in in- 
vestigating the title. — Bi^ke v. Pibnn (1847), 3 
(\ B. 070 ; 10 L. J. 0. P. 150 ; 130 E. K. 391. 

2301. .] — PouNSETT V. Fuller, No. 2330, 

post. 

2302. .] — PoppLETON V. Buchanan, 

Buchanan v. Poppleton, No. 2005, ante. 

2303. .) — Sikes v. Wild, No. 2334, 2^ost. 

2304. . — Enoell V. Fitch, No. 2284, ante. 

2305. .] — Godwin v. TTiancis, No. 2285, 

ante. 

2306. .] — Defts. were lessees of a mining 

royalty, & proposed to sell their interest therein 
to pltfs. They were under a covenant not to 
assign without the consent of the lessors. They 
mentioned as one of the conditions of sale, “ the 
usual covenant for our protection as standing 
between you k our lessors.” Pltfs. paid a deposit, 
but the lessors, after some negotiations, refused 
their consent. Pltfs. brought this action to recover 
the deposit money which they had actually paid, 
the expenses incident to the investigation of deft.’s 


title, k also damages for the loss of tlioii* bargain ; 
— Held : the case was within the principle of 
Flureau v. Tliornhilly No. 2273, antCy k they were 
only entitled to recover their deposit money, & 
the expenses of investigating the titb'. 

It is recognised on all hands that the purchaser 
... is not to be held entitled to recover any loss 
on the bargain he may have made, if in effect it 
should turn out that the vendor is incapable of 
completing his contract in consequence of his 
defective title (Lord Uatherij^y). — Bain r\ 
Fotheroill (1874), L. K. 7 H. J.. 158 ; 43 L. J. Ex. 
243 ; 31 L. T. 387 ; 30 J. P. 228 ; 23 W. li. 201, 
11. L. ; affg. (1870), L. K. 6 Exch. 50. 

Annotations : — Distd. Burrow v. Scammoll (1881), 19 Ch. I). 
175. FoUd. Re Higsrlns & Hitchman (1882), 30 W. R. 
700. Consd. Rook Portland Cement Co. v. Wilson (1882), 
52 L. J. Ch. 21 1. Apld. Coombs v. Cook (1883), Cab. ^ 
El. 75 ; Gas Li^bt (fc Coke Co. v. I’owbo (1887), 35 Ch. D. 
519; Rowe v. London School Board (1887b 36 Ch. D. 
619. Distd. Royal Bdbtol I’ermanent Bldj?. Soc. r. 
Bomash (1887), 35 Ch. D. 390. Apld. Lee v. Soamc'b 
(1888), 36 W. R. 884; Re Scott ^ Alvarez’s Contraet, 
Seott r. Alvarez, 11895] 1 Cl). 596. Consd. Day v. Single- 
ton, [1899] 2 Ch. 320 ; .Jones r. (Jardlner. 11902] 1 Ch. 191. 
Distd. Holliwell v. Scaeomlus [1906] 1 Ch. 42G. Apld. 
Morgan v. Russidl, [1909] 1 K. B. 357. Consd. Rc Daidel, 
Daniel v. Vassall, [1917] 2 Ch. 405. Distd. Braybrooks r. 
Whaley, [1919] J K. B. 435 ; Oolfin r. Boulder (1920). 90 
L. J. Ch. 488. Apld. Giindell r. Bass, [1920] 2 Ch. 487 ; 
Keen Mear, [1920] 2 Ch. 571. Refd. Gray i\ Fowler 
(1873), L. R. 8 lOxch. 249 ; Wall r. London City Real 
iToperty Co. (1874), L. It. 9 Q. B. 249 : R( Hargreaves 
Thompson’s Contraet (1886), 32 Ch. D. 454 ; Synge v. 
Synge (1893), 63 Tj. J. Q. B. 202 ; Re Wilsons & Stevens’ 
Contract, [1894] 3 Ch. 546 ; Jlaynes r. JJoytl, [1895] 2 
Q. B. 610 ; Pease v. Courtney, [1904] 2 Cb. 503. Mentd. 
Smith v. Green (1875), 1 C. P. D. 92 ; Addis r. Gramophone 
Co., [1909] A. C. 488. 

2307. .] — General Me\t Supply Assocn., 

Ltd. V. Bouffler, No. 2017, a?fte. 

2308. .] — Fe Bryant k Barningham’s 

Contract, No. 2018, ante. 

2309. .] — Compton v. Bagley, No. 2178, 

ante. 

2310. .] — Pearl Jafe Assurance Co. v. 

Buttenshaw, [1893] AV. N. 123. 

2311. .] — Day v, Singleton, No. 2087, 

ante. 

2312. .] — He ILuiE k O’Moke’s Contracj', 

No. 1811, ante. 

2313. .] — Carlish V. Salt, No. 2079, ante. 

2314. .] — Keen v. Mear, No. 2283, ante. 

2315. Vendor exercising right of rescission.] 

— On Apr. 30, 1920, deft., vendor, agreed with 
pltf., purchaser, for the sale of a house, the contract 
providing that the conditions of the London 
Conditions of Sale should apply. Condition 4 of 
those conditions provided that if the purchaser 
should insist on any requisition as to the title 
which the vendor should be unable or unwilling 
to comply with, the vendor might, ” notwith- 
standing any n(‘gotiation or litigation ” in respect 
thereof, rescind the contract unless the requisition 
was withdrawn within seven days. The purchaser 
sent in a requisition that the property was subject 
to restrictive covenants, not disclosed by the 
contract, k that he reserved liis riglit to object to 
the title on tliis ground. On July 22, 1920, the 
purchaser issued a vendor A; purchaser summons 
for a declaration that a good title had not been 
shown k for a return of the deposit paid by him 
under the contract. On July 29, 1920, the pur- 
chaser’s solrs. wrote repudiating the contract. 
In Oct. the vendor’s solrs. wrote that she was not 
disposed to continue the litigation k giving notice 
of r(*scission under condition 4. Nothing further 


(1916). 8 O. W. N. 367 ; 34 O. L. R. 
61 ; 23 D. L. K. 662.— CAN. 

2292 V. .] — Ross V. Stovall, 

(Alta.), [1910] 1 W. W. R. 673 ; 46 


D. L. R. 397.— CAN. 

2292 vi. .] — Held : where a ven- 
dor had in bad faith or for his own ad- 
vantage broken bis agreement, the 


purchaser’s damages should not bo 
confined to bis expenses for searching 
the title, etc.- -Pinsonneault v. 
Lesperanoe, [1926] 1 D. L. R. 1153 ; 
58 O. L. R. 375.— CAN. 
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HecL 7. — Damages: Sub-sect 4, A, (6) cfc (c), <£: j?.] 

occurred in the litigation, & the vendor paid the 
pTirchaser’s costs of it. In an action by the pur- 
chaser to recover from the vendor tlie costs & 
expenses of the investigation of the title : — Held : 
the vendor was entitled to rescind, <fe the pur- 
chaser’s claim failed. — Procter v. Pugh, [lOlil] 
2 Ch. 260 ; 91 L. J, Ch. 1 ; 127 L. T. 120. 

(c) Other Cases. 

2316. Preparation of conveyance.] — A pur- 
chaser at an auction cannot recover from the 
vendor the expenses of preparing the deeds of 
conveyance of the property, after he has refused 
to complete the purchase on account of the non- 
production of certain title deeds, though his 
attorney prepared the conveyances on the faith 
of a note written in the margin of the abstract by 
the vendor’s solrs., stating that all the title deeds 
were examined by them on the original purchase, 
& that if it should bo required, they would apj>ly 
to the solr. for the original seller, in whose custody 
they were. — Jarmain v. Egelstone (1831), o 
r. A P. 172 ; 172 E. R. 926. 

2317. Wliere a vendor, from inability 

to make out a title, fails to complete a contract for 
the sale of an estate, the purchaser cannot recover 
as damages, expenses in curred previously to enter- 
ing into the contract ; nor the expense of a survey 
of the estate ; nor the expense of a conveyance 
drawn in anticipation of a completion of the pur- 
chase ; nor t he extra costs of a Chancery suit touch- 
ing the purchase, in winch the vendor is defeated ; 
nor losses sustained by the purchaser, in the resale 
of stock prepared for the estate. But he is entitled 
to recover the (‘xpens(^ of comparing deeds, of 
searching for judgments, & of journeys for that 
purpose ; eSc interest on his deposit money. — 
Hodges r. Litchfield (Earl) (1835), 1 Bing. N. C. 
492 ; 1 Scott, 443 ; 1 Hodg. 40 ; 131 E. K. 1207. 
AnnoUtiion : — Consd. iVfaldcn i\ Fy&on (1847), 11 Q. B. 292. 

2318. Loss of interest on purchase-money.] — 
Orme V. Broughton, No. 2117, ante. 

2319. .]— Keen v. Mkar, No. 2283, ante. 

2320. Expenses incurred previously to contract.] 
— Hodges v. Litchfield (Earl), No. 2317, ante. 

2321. Cost of survey.] — Hodges v. Litcufield 
(Earl), No. 2317, ante. 

2322. Losses on resale of stock prepared for 
estate.] — Hodges v, Litchfield (Earl), No. 2317, 
ante. 

2323. Interest on money borrowed to pay pur- 
chase price.] — Interest paid by a piuchaser upon 
money borrowed by him to complete tlu^ purchase 
& kept idle, pending an endeavour by the vendor 
to clear up the title, may be recovered as dauiages 
against the latter in an action for breach of his 
contract. — Sherry v. Oke (1835), as reported in 
3 Dowl. 349. 

Annotations: — Mentd. Platt v. Hall (1837), 5 Dowl. 583 ; 

Jl. V. Q. W. Ity. (1844), 1 Dow. & L. 874 ; Tilt v. DickHon 

(1847), 4 C. B. 736 ; Smltli v. Whitmore (1803), 1 Hem. & 

M. 576. 

2324. Costs of previous action.]- -Hodges v. 
Litchfield (Earl), No. 2317, ante. 

2325. .] — M. agreed with E. to pm'chase 

land of him. On production of F.’s title, M. 
objected to it. F. insisted that it was good, &: 
gave notice that he should sell at M.’s risk. M. 
then fil(‘d a bill against F. for a speciilc perform- 
ance ; & the question of title was referred by the 
Ct. of Ch. to a master, who reported that F. 


had not a good title ; whereupon the bill was 
dismissed without costs on either side ; that being 
the practice of the Ct. of Ch. in such cases : — Held : 
M. could not recover from F., as damages for breach 
of the contract, costs incurred by M. in the 
Chancery suit. — Malden v. Fyson (1847), 11 Q. B. 
292 ; 17 L. J. Q. B. 85 ; 12 Jur. 228 ; 116 E. R. 
486. 

Annotation : — Apld. Thomas v. Rowlands (1886), 3 T. L. R. 

148. Befd. Swinfen v. Chelmsford (I860), 5 H. & N. 890 ; 

Onions i\ Cohen (1865), 2 Hem. & M. 354. 

2326. ^.] — Godwin v. Francis, No. 2285, 

ante. 

2327. Costs of negotiating purchase.] — An action 

for the non-completion of a purchase, the declara- 
tion alleging, by way of special damage, the 
expense of negotiating the purchase, A of investi- 
gating the title, was referred to arbn. ; & the 

arbitrator awarded several sums under different 
heads ; amongst others, for investigating the title, 
i;30 ; but added that in that £30 he included the 
l^reparation of an assignment after objection made 
to the title, & also journeys for the purpose of 
taking, as well as the taking, of counsel’s opinion 
on the course to be jmrsued by pltf. with respect 
to a suit in equity, A a contemplated action of 
ejectment: — Held: pltf. was not entitled to 
recover any of llie charges in A about negotiating 
the i)urchaHe, nor any part of the £30 awarded in 
respect of tli(‘ last-mentioned expenses ; A the 
residue being l(\ss than the money paid into ct., 
deft, was entitled to the verdict. — Wright 
Chatteris (1846), 7 L. T. O. S. 111. 

2328. Sum awarded by arbitrator.] — Wright v. 
Chatteris, No. 2327, ante. 

2329. Improvements made by purchaser as 
lessee.] — It is the duty of a party entering into the 
possession of land, to ascertain, before ho incurs 
expenses by making alterations A improvements, 
what the title is : A if he neglects to assure himself 
on that point, he must bear the consequences. 

By agreement between pltf. A deft., certain 
premises were demised for a term of two years 
certain to pltf., who was at liberty, at his own 
expense, to make such alterations A additions to 
them, as ho might think proper, the same being 
improvements ; A pltf. “ was to have the right 
of purchasing the premises, at the end of or at any 
time during the term, it being understood that 
deft, was possessed of the premises for his own life, 
A that, of M. A the survivor of them.” Pltf. had 
possession, A laid out on the premises a large sum 
of money, A gave notice Id deft, of his election to 
purchase : but deft, could not make good the title 
he had represented he could. Upon this pltf., 
at the expiration of his term, gave up possession, 
A sued deft, for the damage he had sustained, by 
i‘eason of the non-performance of the contract by 
deft. At the trial, the judge, to prevent the cause 
going down again, left two questions to the jury : 
(a) what was the value of the lease without the 
improvements, at the time when pltf. gave notice 
of his election to purchase ; {h) what was its value 
at that particular time with the improvements. 
The jury found that the value of the lease without 
the improvements was 405. ; A that it was worth, 
with tlie improvements, £100. Verdict was given 
for pltf. £102 with leave to move to reduce the 
damages to 405. if the ct. should be of opinion 
that pltf. was not entitled to damages, in respect 
of the improvements. A rule nisi to reduce the 
damages having been obtained : — Held : pltf. 
could not recover the amount he had expended 
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onpv/rohaee-money.l—lAJiiiiY o. Kniout (1915), 32 W. L. R. 939; 9 W. W. R. 561 ; 21 D. L. R. 

886, — CAN. 
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in alterations & improvements. — ^Worthington 
V. Warrington (1849), 8 0. B. 134 ; 18 L. J. C. P. 
350 ; 13 L. T. O. 8. 303 ; 137 E. R. 459. 
Annotations 'Reid, Pounsott v. ITuller (1856), 17 C. B. 

660 ; Engrol v, Fitch (1868), L. K. 3 Q. B. 314 ; Bain v. 

L. R. 7 H. L. 158 ; Schreibor v. Dlnkel 

(1886), 54 L. T. 911. 

2330. Expenses of attempt to obtain alternative 
property.] — Where a vendor fails to make a good 
title pursuant to his contract, the purchaser, in 
the absence of fraud or misrexiresentation on the 
I)art of the vendor, is not entitled to damages for 
the loss of his bargain. 

A. agreed to sell to B. the shooting on the manor 
of (/. It being afterwards discovered that A. 
had a mere equitable title, & C. refusing to conlirm 
it, B. brought an action against A. for the breach 
of contract : — Held : he was only entitled to 
recover nominal damages & the exx^enses incurred 
in the investigation of A.’s title ; but not damages 
for the loss of his bargain, or exiienses incurred 
in obtaining sliooting elsewhere, or in fruitless 
endeav^ours to substitute a new contract on the 
failure of the original bargain. — Pounsrtt v. 
Fuller (185(5), 17 (\ B. (5(50 ; 25 L. J. P. 145 ; 
26 L. T. O. S. 240 ; 4 W. R. 323 ; 139 E. K. 1235. 
y] iorw ;~Apld. Sikc'H Wild (1861), 1 B. & S. 587. 

Consd. Haiti v. Fothoa-ilJ (1874), L. H. 7 H. L. 158. Retd. 

Engel V. Fitch (1868), L. H. 3 Q. H. 311. 


2331. Compensation for delay in completion.]- 

Hyam t;. Terry (1881 ), 25 Sol. .To. 371 , (h A. 
Aanotafiom : — Reid. Ko^^o y. London School Board (1887), 

36 Ch. D. 6J9. Mcntd. P.vanb &: Taimton v. Hoskins tSc 

Sewell (1904), ‘21 IL P. C. 075. 

2332. ,] — Royal Bristol Per3Ianent 

Building Society v. Bomasu, No. 1562, ante, 

2333. Expenses of attempt to make fresh bargain.] 
— Pounsett V, Fuller, No. 2330, aide, 

2334. .] — A vendor of land, who at tlie time 

of sale knows that he cannot then make a good 
title, but sells bo7td fide b(*lieving that he will be 
able to make a good title, is not liable to the 
X)urchaser for damages for the loss of his bargain ; 
& where, in an action by the pui'chascr against the 
vendor for such damages, the latter paid into 
ct. a sum sufficient to cover pltf.’s deposit & 
expenses of investigating the title, the verdict was 
entered for deft. ^ 

Expenses attendant uxion an attempt made after 
such bargain is off, to make a fresh aiTangement, 
are not proximately connected with the breach of 


contract, & are irrecoverable. — Sikrs v Wild 
(1863), 4 B. & S. 421 ; 32 L. J. Q. B. 375 ; 8 L. T. 
642 ; 11 W. R. 954 ; 122 E. R. 517 ; sub nom. 
Sykes v. Wild, 2 New Rep. 456, Ex. Ch. 
Anru)tatio7is : — Consd. Engel v. Fltc*h (1868), L. K. 3 Q. B. 
314. Reid. Lock V. Furze (1866), L. Jl. 1 C. P. 141 ; 
Godwin V. Francis (1870), L. R. 5 C. P. ‘29.5 : Bam v, 
Fothci-gill (1874), L. R. 7 H. L. 158. 

2335. Loss of profit on resale.] — Engei.l v, 
Fitch, No. 2284, ante, 

2336. Cost of conveyance to sub-vendee, j — 

Engell V, Fitch, No. 2284, ante. 

2337. Damages for deterioration.] ~ Royal 
Bristol Permanent Building Society r. 
Bomash, No. 1562, ante. 

2338. Costs of action.] — Pearl Life Assurance 
C o. V, Buttensiiaav, [1893] W. N. 123. 

2339. .] — Keen v. Hear, No. 2283, ante. 

2340. Costs of arbitration to fix price.] — 

Bayley V. Birch, No. 2350, j)ost. 

2341. Insurance.] — Keen v. Hear, No. 2283, 
ante. 


B. Measure of Damages, 
generally, L)am;ages, Vol. XV'^II., pp. 130 

el seq. 

2342. Damages actually sustained.] — Enoell c. 
Fitch, No. 2284, ante. 

2343. Delay In completion.] — On a contract 

for th<‘ sale of real estate with xiossession, subject to 
a condition that if from any cause whatever the 
imrcliaso is not completed on the date fixed for 
completion “ the purchaser in default ” is to jiay 
interest from that date on the balance of (lie 
purchase-money, a doiiosit liaving been paid, until 
completion, & the purchase is not comxjleled for 
upwards of ft)ur months from the fixf‘d date, not 
in consequence of any defect in title or convey- 
ancing difficulties, but entirely owing to tlie default 
of the vendor in not having taken reasoriabh^ care 
to fullil liis contract, tlie i)urchaser is not “ in 
default ” witiiin the condition, &; the vendor is 
not entitl(‘d to intert‘st. 

In such a case tlie vendor, althougli acting in 
good faith, is liable t(5 the jiurchascr fur such 
damages os may reasonably be said to have arisen 
through delay non-delivery of iiossession, or as 
may reasonably be suppos(‘d to have been in the 
cont(‘mplation of the jiarties as likely to arise from 


2331 i. Compensation far delap in 
completioji.] — Mtjirhicad v. McHou- 
GALL (1838), 5 O. S. 642.— CAN. 

2331 ii. .] — Barber v. Barber 

(1885), 11 P. K. 137.~-CAN. 

2331 iii. .] — Damages can be re- 
covered by a purchaser from his 
vendor for delay In completing the 
purchase, whore the delay has been 
occasioned by default of vendor, not in 
consequence of want of, or defect in 
title or in consequence of conveyancing 
difflcnltles, but by reason of vendor not 
having used reasonable diligence to 
perform his contract. — Lobel v. 
Williams (1915). ^0 W. L. R. 352 ; 
7 W. W. R. 1042 ; 25 Man. L. R. 161. 
—CAN, 


2335 i. Loss of profit on resale .] — 
(here la no imderstanding that a con- 
tract for the sale of real estate may fall 
because the vendor does not choose to 
go to the trouble or expense of obtain- 
ing title, & in such case the usual 
rule as to the measure of damages, 
does not apply ; & If the purchaser 
has entered into an agreement to resell 
he may recover the loss of profit on 
such resale & the reasonable costs of 
defenmng his purchaser's action for 
remission. — MoEaohren v. Corey 
(^ta.) (1916), 34 W. L. R. 1196.— 


ff. Cost of fencing.] — M., knowing 


)jo had a seriouHly defective title, 
eoutraoted to sell land to P., who was 
ignorant of the defect. P. took 
possession, & fenced at a cost of £30. 
M. falling to complete, P. brought an 
action for breach of contract, &: re- 
covered the cost of the fencing : — Held : 
as the fencing was not in the contempla- 
tion of both parties when the contract 
was made, pltf. could not recover these 
damages, — Piokhills v. Matthews 
(1881), 2 N. S. W. L. R. 79.--AUS. 

h. .] — Where vendors by 

mistake agreed to soli land to which 
they held no title, the damages re- 
coverable by the purchaser for breach 
of contract were limited to his expenses 
incurred; such expenses included 
fencing done by purchaser before 
learning of the want of vendors’ 
title. — Krezul V. Anglo Canadian 
Lands (1912), Ltd. (Alta.), [1919] 3 
W. W. R. 747.— CAN. 

k. Loss of crops.] — Moore v. 
Merritt (1858), 6 Gr. 550.— CAN. 

l. .] — Goodison V. Crow (1920). 

48 O. L. R. 652 ; 58 D. L. R. 347 , 
19 O. W. N. 320.— CAN. 

m. .1 — Matejka c. Kino, 

[1921] 1 W. W. It. 1068.— CAN. 

n. PurchcLscr fiavina knowledge of 
7ni»deacription — Whether entitled to 
abatemcTW. i—CARAiiOHAEL o. Ferris 


(1880), 8 P. R. 289. -CAN. 

o. Cost of improve nvnts.] — Mit- 
chell V. Wilson (Sask.) (1912). 20 
W. L. R. 671; 2 W. W. B. 121 

2 D. L. It. 714.— CAN. 

p. .] — Rojeck V. Sinclair 

(Man.), [1924] 1 W. W. R. 1067.— CAN. 

q. Cost of replacing party wall.] — 
Galt v. Yorkshire Ins. Co. (1913), 
20 R. L. N. S. 321.— CAN. 

PART VIII. SECT. 7, SUB-SECT, 4.— B. 

23421. Damages actually sustained.] 
— Blomouist V. Tymchorak (Man.) 
(1912), 22 W. L. R. 205 ; G D. L. R. 
337 ; ajfd. (1913), 27 W. L. It. 662.— 
CAN. 

2342 ii. .]- Morrow u.LANrr'i ON 

(Alta.), [1019J 3 W. W. R. 897.— CAN. 

2342 iii. .] — Stoveh v. Gold, 

[1920] 3 W. W. R. 429.— CAN. 

2342 iv. .] — Blackadak v. Hari’ 

(1920), 52 N. S. R. 505.— CAN. 

2342 v. .] — Paseika V. Fox, 

[1921] 1 W. W. R. 1104.— CAN. 

2342 vi. .] — DlUfiDQK V. Shaw, 

[1927] 1 D. L. R. 811 ; [1927] J 

W. W. R. 338 ; 21 Sask. L. R. 401. - 

CAN. 

2342 vii .] Farley r. 

(1910), 29 N. Z. L. R. 469.— N.Z. 



268 


Sale of Land. 


Sect. 7. — iJamagea: Suh-sect. 4, B,; suh-sccf. 5. 

PaH IX. Sects. 1 2.] 

the partial breach of contract. — Jones v. Gardiner, 
[1902] 1 Ch.l91 ; 71 L. J. Ch. 9^ ; 80 L. T. 74 ; 50 
W. R. 265. 

2344. DlfTerence between contract price & resale 
price.] — Engell v. Fitch, No. 2284, ante. 

2345. — —.]— Godwin v. Francis, No. 2285, 
ante. 

2346. .] — Goffin v. Houlder, No. 2291, 

ante. 

2347. Difference between contract price & real 
value — Fraudulent misrepresentation.] — Pltf. pur- 
chased an hotel from deft, upon certain representa- 
tions, which turned out to be false & fraudulent. 
Upon finding out the fiaud pltf. did not rescind 
the contract, but k('pt on the hotel for about 
two years. In an action to recover damages 
for the fraudulent misrepresentations : — Held : the 
measure of damages was the difference between 
the price paid by pltf. & the real value of the hotel, 
& special damage occurring after the discovery 
of the fraud, when pltf. might have rescind<‘d the 
contract, could not bo recover(‘d. — IJ ameii v . 
James (1880), 2 T. L. R. 8.52, G. A. ; subsequent 
proceedings (1887), 4 T. L. 11. 24, C. A. 

Annotation : — Befd. Peek r Deiry (1887), ^{7 Ck. D. .'»11. 

2348. — In Dec. 1890, a promoting 

CO. in the name of R. agieed to purchase two music 
halls for £24,000, with a view to sell them at an 
enlianced price to a theatre co. which it intended 
to j)romote for thf‘ purpose. On Feb. 1, 1897, 
R. agreed to sell the music liaUs to C. as trustee 
for the intended theatre co. for £75,000, to be paid 
partly in cash partly by nitges., debentures, k 
fully paid shares the vendor undertaking to pay 
all preliminary expenses to expend some £5,000 
in repairs. Both R. A C. were mere nominees 
of the promoting co. On Feb. 2 the theatre co. 
was incorporated, k on Feb. 4 the directors of th(^ 
theatre co., who Avere all nominated by the pro- 
moting CO., approved the prospectus k adopted the 
purchase by C., whicli was subsequently carried 
out. The business failed, k the music halls were 
sold by the mtgees. The promoting co. was the 
promoter of the theatre co., k was responsible for 
the prospectus, which concealed the fact that the 
promoting co. was the true owner, k further con- 
tained fraudulent misrepresentations : — Held : the 
)>romoting co. was liable in damages to the theatre 


CO. th(* measure of which was the difference in 
value between the consideration paid by the 
theatre co. k the actual value at the date of the 
purchase of the properties which it acquired. — 
Re Leeds & Hanley Theatres op Varieties, 
Ltd., [1902] 2 Ch. 809 ; 72 L. J. Ch. 1 ; 87 L. T. 
488 ; 51 W. R. 5 ; 40 Sol. Jo. 648 ; 10 Mans. 72, 
C. A. 

^n/io/a/?on« Mentd. He Darby, Ex p. Brougham, [1911] 

1 K. B. 95 ; Omnium Electric Palaces v. Baines, [1914] 1 
Ch. 3:12. 

2349. Heavy damages — Refusal to complete.] — 

The vendor, however, is bound to complete the 
contract, k if he does not take the steps which are 
necessary to enable him to do so, he is liable for 
damages upon the contract. Heavy damages 
would be given if, having the means of completing 
the sale, he should decline to take the proceedings 
necessary for that purpose (Turner, L.J.). — 
Williams v. Glenton (1800), 1 Ch. App. 200 ; 35 
L. J. Ch. 284 ; 13 L. T. 727 ; 12 Jur. N. 8. 175 ; 
14 W. R. 294, L. .TJ. 

Annotations : — Consd. He Woods & Lewis’ Contract, [1898] 

2 Ch. 211. Apld. Day v. Singleton. [1899] 2 Ch. 320. 
Consd. Benncll r. Stone, [1903] 1 Ch. 509. Refd. He 
lOley to StrcoUield (ISHO), 34 Ch. D. 386 ; He Hctling & 
Merton’s Contiacl, [1893] 3 Ch. 269 ; He London Corpn. 
& Tubbs* Contract, [1894] 2 Ch. 524 ; North v. Porclval, 
11898J 2 Ch. 128. 

2350. Action for trespass compromised by agree- 
ment for sale — Price fixed by arbitration — Costs of 
arbitration & investigation of title — Less costs of 
compromised action.] — Whore an action for trespass 
has boon C()mi)r()mjs(^d on the terms that deft, 
should buy the land in dispute at a price to be 
fixed by arbn., on pltf. showdng a good title, that 
each party should })ay his own costs, k that all 
other claims by deft, against })ltf. should be thus 
settled, the measure of damages for non-perform- 
ance of the contract by the vendor owing to his 
inability to show a good title is the costs incurred 
by the purchaser in the arbn. k the investigation 
of title, exclusive of his costs in the compromised 
action. — Bayley v. Birch (1894), 8 R. 047, 


Sub-sect. 5. — JProcedure. 

2351, By specially indorsed writ.] —Leader v. 
Tod-ITeatly, [1891] W. N. 38. 

By vendor & purchaser summons.]— *SVc Part 
VIT., Sect. 3, sub-sect. 1, ante. 


23441. J)iffcrcnc( hetivccn coni? ait 
price tC* risalc jirui .] — The mcaHUio of 
damagCH leeoveiablu by a ptirchascr 
under an agreement uhere the vendor 
has sold wrongfully to a thud party 
is the differeneo between the value of 
the land at the date of the seeond sale 
& the amount w'hich leiuams owing by 
the onginal piiiciiascr. — S anujoiid v . 
Murray (1908), 2 Alta. L. K. 87.— 
CAN. 

2844 ii. .] — Hutc HIXSON v. 

SCHLEUTER (Softk.) (1908), 8 W. L. It. 

682.— CAN. 

2344111. .] — In ordinary clicuni- 

stances tbo dflerence between the 
purchase price, & the selling value at 
the time the purchaser was to be let 
into possession of the lands will be the 
measure of damages. — Dunn v. Cal- 
lahan (1908), 8 W. L. U. 169; 1 
Alta. L. K. 179.— CAN. 

2344 iv. .] — Horsnailv. Shute, 

[1921] 3 W. W. It. 270 ; 62 D. L. B. 
199 ; 30 B. C. K. 189, atp. 197.— CAN. 

r. Difference between corUract pric^ <£: 
?cal value .] — Loney v. Oliver (1889), 
21 0. R 89.— CAN, 


t. .] — Hails v . Goddard 

(1915), 31 W. L. It. ^124.— CAN. 

a. .] — Damages for breach of 

contract by tho vendor w'cro allowed 
to the amount of the dilTerence between 
the market price & i)urcha8e price of 
tbe land.— MuiRHEAD v. Atkin, [1920] 

2 W. W. R. 228.— CAN. 

b. Increase in value In tween salt 
& action.] — Wiper v . O’Shanassy 
(1875), 1 V. L. R. (L.) lO.-AUS. 

0 . Price for uhich lands sold.] — 
W’hen lands aic bargained & sold, tlie 
meafiure of damages for non-fulfil- 
ment is the piiec for which the lands 
were sold. — L ynch r. Ring (1858), 

3 N. S. R. (2 Thom.) 418.— CAN. 

d. Value of property .] — ISIUNRo r. 
Hoescher 6c Temperance Colc)ni8\- 
TiON SociEiY (1914), 29 W. L, R. 515 ; 
20 D. L. R. 485.— CAN. 

e. .] — Jai Kisiien U\8 v. Ar^ a 

Priti Nidhi Sabha (1920), 1. L. it. I 
Lah. 380.— IND. 

f. Removal of restrictive coiinunt 
without knowledge of jmrehaser — Dam- 
ayes — Difference between value with 
without covenant.] — (Queen’s I»ark 


Corpn., Ltd. v. Leveniok (Sask.), 
[1918] 1 W. W. R. 549.— CAN. 

g. Damages flowing directly from 
breach.] — Royal Trust Co. v. Fair- 
BKoiiiER & Valentine (Alta.) (1922), 
18 Alta. L. R. 521 ; 63 D. L. R. 637 ; 
[1922] 1 W. W. It. 8.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 5. 

h. Right of vendor to set off 
7/7? paid inslalmi nt — A gainst damages. ] — 
In an action for hreaxjh of an agree- 
ment to convey property to pltf. on 
payment of a sum of money by Inst-al- 
moiits, & which agreement deft, had 
disabled himself fioin performing before 
the last instalment was due ; pltf. 
not having paid tho last instalment, 
cannot recover it as damages for breach 
of tho agreement, being part of tho same 
contract, deft, is entitled to have the 
unpaid instalment deducted from tho 
damages, & is not driven to bring a 
cross action for It. — Gilbert v. Camp- 
bell (1870), 2 Han. 56.— CAN. 

k. Claim for interest on unpaid 
purchase-man^ — Musi be founded on 
pleadings.] — Veilleux v. Herron 
(Alta.), [1926] 2 W. W. R. 383.— CAN. 
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Part IX. — The Conveyance. 


Sect. 1.— IN GENERAL. 


See Law of Property Act, 1925 (c. 20), s. 52. 
Necessity for conveyance — Compulsory purchase.] 
— See Compulsory Purchase of Land, Vol. XI., 
p. 108, Nos. 452-453. 

2352. Preparation & tender of conveyance — 
Whether on vendor or purchaser.] — Foster v. 
Frank (1592), 1 And. 300 ; 123 F. R. 483. 


Annotation ; 
517. 


-Reid. Hallinprs v. ronnard (1596), Cro. ICllz. 


2353. .] —On a covenant to assure 

land at the charge of the covenantee, the cove- 
nantor ought to notify what assurance he will 
make before the covenantee need tender the charges. 
— Halltngs V, CONNARI) (1590), Cro. Eliz. 517 ; 
Owen, 157 ; 78 E. R. 700 ; sub now. Hollins v. 
CoNNARD, Moore, K. B. 454 ; sub nom. Halltng’s 
Case, 5 Co. Rep. 22 b. 

Annotation : — Consd. Doe d. Clarke v. Stillwell (1838), 8 Ad. 
El. 645. 


2354. .] — Gibhons v. Prkwd (1057), 

Hard. 102 ; 145 E. R. 402. 

2355. .] — A. agreed to sell B. his 


estate for a certain sum before a particular day, 
in consideration whereof B. agreed to i)ay that 
sum on the day, & on failure to pay £21 : — Held : 
they were dependent covenants ; k A. could not 
recover the £21 without showing a conveyance on 
his part, or a tender of one. — Goodisson v. Nunn 
(1792), 4 Term Rep. 701 ; 100 E. R. 1288. 


Annotation: — Distd. Mattock v. Kinglakc (1839), 10 Ad. 
^ El. 50. 


2356. .] — It is incumbent on the 

j)urchascr of an estate to prepare, tender a 
conveyance. — Baxter v. IjEWIs (1801), For. 0] ; 
145 E. R. 1113. 


2357. ,] — ^A declaration in covenant 

stated that by a deed made between B. of the first 
part, D. Sd A. of the second part, O. of the third 
part, & a railway co. of the fourth part, after recit- 
ing that J. E. on behalf of the co., agreed to jmr- 
chase certain premises, it was witnessed that in 
consideration of a certain sum B. agreed with (he 
co. to sell them certain premises, & that B. would 
deduce a good title to the hereditaments, & the 
co. agreed with B. to pay the sum. Averment 
that B. became bkx)!., k pltfs. were his assignees ; 
that both they & he were willing to dtnluce a good 


title ; that B. & all necessary parties were ready 
& willing to execute a proper conveyance of the 
hereditaments to the co., & would have deduced a 
good title & have executed a proper conveyanc(‘, 
but that the co. discharged them from deducing 
such title & executing such conveyance. Br(\ach, 
that the co. would not prepare such proper convey- 
ance for execution, or pay the sum of, etc. : — 
Held : profert by pltfs., below as assignees w^as 
unnecessary. The breach which cliarged that the 
CO. did not prepare the conveyance or pay tlu* 
purchase-mom^y, was, on general demurrer, well 
assigned ; yet as the covenant provided that the 
conveyance should bo at the costs k charges of 
the co., it lay on them to iirepare it, such being the 
general course between vendor & pm^chaser. — 
Thames Haven Dock Co. r. Bryister (1850), 5 
Exch. 090 ; 19 L. .T. Ex. 321 ; 15 L. T. O. H. 300 ; 
155 E. R. 305, Ex. Ch. ; offq. S. C. sub nom, 
Brymer V . Thames Haven Dock k Ry. Co. 
(1848), 2 Exch. 549. 

Annotations : — Mentd. Cort v. Ainbergate, etc. Ky. (18 >1), 
17 Q. B. 127; Foster v. Crabb (1852), 12 C. B. 136; 
Solvency Mutual Guarantee Co. v. Froone (1861 ), 7 II. K, N. 
5 : Thames Iron Woiks & Ship Biiildinp: Co. v. 1 loyal 
Mail Steam-Packet Co. (1862), 1.3 C. H. N. S. 358 ; Young: 
V. Austen (1869), L. 11. 4 O. P. 553. 

2358. .] — Observations on an alleged 

local custom, that, on the occasion of a sale, one 
of the usual conditions is, tliat the vendor’s solr. 
is to prepare the conveyance at the purchaser’s 
expense. — Bartlett v. Wood (1859), 2 L. T. 144 ; 
on appeal (1861), 30 L. J. Ch. 014, L. 0. 

Annotations : — Mentd. Croggan v. Allen (1882), 22 Cli. D. 
101 ; Re Cope, D’Auguier v. Cope (1885), 1 T. L. li. 611 ; 
Plumb V. Craker (1885), 16 Q. B. D. 40 ; Re Ormston, 
Goldiing V . Lancaster (1887), 58 L. T. 74 ; Power v. 
Parker (1887), 4 T. L. R. 143. 


Sect. 2.— SALE OF INCUMBERED LAND. 

See Law of Property Act, 1925 (c. 20), s. 50. 

2359. Conveyancing & Law of Property Act, 
1881 (c. 41), s. 5— Object of Statute.] —WIktc land 
subject to a capital charge, such as a term to 
secure portions, is sold free from incumbrances k 
without the assent of the incumbrancers, & an 
application is made to the ct. under above sect., 
for an order for payment into ct. of an amount 


PART IX. SECT. 1. 

2352 i. Preparation dt tender of (on- 
veyance — Whether on vendor or pur- 
chaser .] — It is the duty of the seller of 
land to prepare the conveyance. — 
SWKENT V. Godard (1859), 9 N. B. 11. 
(4 All.) 300.— CAN. 

2352 ii. .] — Whore a pur- 
chaser sued to recover back his pur- 
chase-money, alleging, but not show- 
ing:, that the vendor could not make a 
title, & the question arose whether 
the vendor or purchaser should prepare 
the conveyance, the proceedings at 
law In this case were enjoined uni 11 
i ne hearing. It being the practice in 
England to have the conveyance pre- 
pared by the purchaser. — Watt v. 
Parker (i860), 2 Ch. Ch. 33. — CAN. 

2352 iii. .] — Moody v. 

PREVOST (1873). 20 Gr. 418.— CAN. 

2362 iv. .] — It is the duty of 

the vendor of lands to prepare & tender 
the conveyance. — Taylor v. Wet- 
more's Executors (1880), 20 N. B. K. 
(4 P. & B.) 165.— CAN. 

2362 V. ,] — In this Provlm o, 

on a sale of land, unless It is otherwise 
provided In the agreement, it is the 


duly of the vendor to prepare & 
oxeeuto the conveyance at his own 
OXp (‘ ri80 . — Dysart V. Drumimond 
(1890), 7 Man. L. R. 68.— CAN. 

2352 vi. .] — A provision 

that tho purchase-money Is to be paid 
as soon as tho conveyance is ready for 
delivery, does not alter the rule that 
the conveyance should be prepared by 
the purchaser. — Stevenson v. Davis 
(1893), 23 S. C. R. 629.— CAN. 

2362 vii. .] — ^Where a vendor 

under an agreement of sale is given 
tho deed at his own expense It is his 
duty to piopare tho same & tender 
a draft thereof. — Knibb v. McConvey 
(1913), 24 O. W. R. 731 ; 4 O. W. N. 
1417 ; 11 D. L. R. 777.— CAN. 

2362 viii. .] — Snell v. 

Briokles (Ont.), [1917] 1 W, W. K. 
1059, P. C.— CAN. 

2352 ix. .] — The purchaser 

shall prepare the conveyance at his 
own expense. — Snell v. Brickles 
(1913), 28 O. L. R. 358 ; 4 O. W. N. 
951 ; 12 D. L. R. 753.— CAN. 

2352 X. .] — Tennent v. 

Robinson (1852), 19 L. T. U. S. 148.— 


PART IX. SECT. 2. 

l. Conveyannriff tP Law of Pro- 
perty Act, 1881 (c. 41), 3, -Right of 
vendor to show inoiigage statute barred. ] — 
A vendor on a sale of lands paid Into 
ct. a sura of money under tho above 
sect, to free the lands from an Incum- 
brance which on the search in tlio 
registry of deeds appeared to affect tins 
lands, & an order under the said seel, 
was duly made freeing the lands from 
tlio incumbrance : — Held : tho vendor 
was not estopped from proving hub- 
soqiientiy that the iucumbrunee was 
statute-barred. — Re M'Swiney & 
Hartneit’s CoNTRicr, [1921] 1 I. 1;. 
178.— IR. 

m. Insurance as charge on property.] 
— Montgomery v. Gore District 
Mutual jNSiniANCE Co. (1864), JU 
Gr. 501.— CAN. 

n. Right of purchaser or vendor to 
indemnity against mortgage or to compi I 
removal.] — The rule of equity that a 
purchaser is bound to Indemnify his 
vendor against the payment of encum- 
brances upon the estate which by the 
tenns of tho purchase the purchaser 
assumes & the amount of which Is 
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A^ccf. 2 . — Sale of incumbered land* Sect* 3: Suh- 


fleets. 1 , 2 3.1 

sviflicient to meet the incumbrances & interest 
thereon & the additional amount to meet the 
contingencies referred to in the sect., the amount 
to be paid in to meet the incumbrance is not 
necessarily merely the bare amount of the capital 
charge, but the ct. may direct payment into ct. of 
such amount as, when invested in govt, securities, 
it considers will be sufficient to meet the capital 
charge & interest thereon. 

The object of above sect, is not to disturb 
any rights more than is necessary, but to enable 
a sale to be carried through notwithstanding there 
is an incumbrance which, but for the sect., would 
prevent a sale free from incumbrances. Although 
the purchaser gets the properly unincumbered, 
the money paid into ct. is not substituted, as 
between tlie incumbrancer & the vendor, for the 
incumbered land as the sole security for the in- 
cumbrancer’s money. 'J’he incumbrancer has an 
additional security on the purchase-money re- 
ceived by the vendor, who, in case of a depreciation 
in value of the govt, securities in which the money 
is invested, is bound to make good the depreciation 
to the incumbrancer, wht^reas any appreciation 
in value belongs to the vendor. — Ke Wilbek- 
FORCE’s Trusts, Wilberfobce v. Wilbeuforce, 
[1915] 1 Ch. 91 ; 81 L. .T. Oh. 252 ; 111 L. T. 797; 
58 Sol. .To. 797. 

Annotahmi : Refd. /iV StaplcR, 0^^cn v. Owen (1J)16), 114 

L. T. 682. 

2360. Discharge of incumbrances by pay- 

ment into court — Form of order.] — Under above 
^ct., an ord(‘r for the sale of land free Irom an 
incumbrance, the incumbrancer not being a party 
to the action, should follow the words of above 
Act, which are to be interpreted strictly, A after 
directing pajTnent into ct. of the purchase-mom^y, 
A setting apart a sufficient amount to meet the 
claims of the incumbrauc('r, proceed to d(*clarc 
that thereupon any person interested should be 
at libel ty to a})ply in cliambers for a declaration 
that the land is freed from the incumbrance*. — 
Dickin V. Dwiuk (1882), 30 W. K. 887. 

2361. ; — Payment inflicting hardship on 

vendor.] — A railway co. contracted to sell super- 
fluous land, free from incumbrances, for £868. It 
turned out that t he land was subject to a perpetual 
rentcharge for £63, which was unknown to the 
co.’s solrs. at the time of the contract. The 
purchase r insisted that tlu* co. should make apjdi- 
cation to the ct., under above* Act, for paym(*nt 
into ct. of a sum sufficient, out of the dividends to 
pay the r(*ntcliarge, with a furtla*!* sum to meet 
contingencies, so that the ct. might declare the 
land free from incumbrances. The co. oflered an 
indemnity, A stated that, if not accepted, they 
should rescind the contract. The amount which 


would have to be paid in was £2,300 : — Held : the 
CO. could rescind, the indemnity being refused. 

The ct. will not compel a vendor to make pay- 
ment into ct. under above sect., where the resuJt 
would be to inflict hardship on the vendor. — 
Re Great Northern Uy* Co. & Sanderson 
( 1884), 25 Ch. D. 788 ; 53 L. J. Ch, 445 ; 50 L. T. 
87 ; 32 W. R. 519. 

Annotations : — Refd. Re Monckton & Gllzean (1884), 27 

Ch. D. .55.5 ; Rc Simpson & Moy’s Contract (1909), 5.i 

Sol. Jo. 37G. 

2362. Jurisdiction to decide question of 

construction of will.] — Upon the sale of certain real 
estate a summons was taken out, under above sect., 
for leave to pay into ct. a sum of money in order to 
make provision for certain charges upon the pro- 
per! y by the will of deceased testator ; — Held : the 
ct. could a.Rcertain, upon the construction of the 
will, wliat was the amount of the charges upon 
the property, notwithstanding that it involved the 
determination of interests in fufuro. — Rc Freme’s 
Contract, [1895] 2 Ch. 256 ; sub nom. Re Freme’8 
Estate, Re Freme’s Contract, Frbme v. Hall, 
64 U. J. Ch. 534 ; 72 I.. T. 486 ; 43 W. R. 473 ; 13 
R. 469 ; ajjd., 64 L. J. Ch. 862, C. A. 

Annotation : — Reid. Re Staples, Owen v. Owen, [1916] 1 Ch. 

322. 

2363. Discharp of annuities & 

legacies.] — Testator by his will charged his estate 
5vith the payinent of certain annuities A legacies. 
In an administration action it was ordered {inter 
alia) that the trustees of the* will should transfer 
certain sums in consols into ct. to answer the 
annuities A legacies, A liberty was given to the 
annuitants, in case the income of the fund should 
be at any time insufficient to meet the annuities, 
to resort to the capital of the fund to make good 
the deficiency. The residuary estate was directed 
to be conveyed to the part ies entitled to it. These 
parties proposed to sell part of the real estate to 
certain purchasers, who, however, objected to the 
title shown, on the ground that the property, as 
forming part of the residuary estate of testator, 
was still, notwithstanding the order, subject to 
the annuities A legacies given by the will : — Held : 
the land comprised in the contract was still, 
despite the administration, subject to a charge 
in favour of the annuitants as legatees in the will 
mentioned, A the only way of getting oyer th(* 
difficulty would be by paying the money into ct. 
in the administration action A applying in that 
action for an order as provided by above sect. — 
Re Evans A Rettell’s Contract, [1910] 2 Ch. 
438 ; 79 L. J. Ch. 669 ; 103 L. T. 181 ; 54 Sol. 
Jo. 680. 

2364. What payment necessary.] — 

Re Wilberfobce’ s Trusts, Wilberfobce v. 
Wilberfobce, No. 2359, ante* 

.] — SeCt nowy I^aw of Property Act, 1925 

(c. 20), s. 50. 


deducted from the consideration, docs 
not apply against a purchaser in favour 
of a pemon who, although he actually 
made the conveyance, was not the 
vendor. — Petkiison v, Wickson (Man.), 
[1918] 2 W. W. R. 259.— CAN. 

o. .] — Although at law the right 

to dower Is, during the life of the veji- 
dor, a nominal incumbrance only, the 
purchaser has a right In equity to compel 
Its removal. — Kendrew v. Shew an 
(1854), 4 Or. 578,— CAN. 

p. .] — The ct. refused to en- 
force a contract for the sale of land, 
which was subject to an outstanding 
claim for doner, until the title to 
dower was removed. — Gamble v. 
Gummerson (1862), 9 Gr. 193.— CAN. 

<1- -•] — The acceptance of a 


deed reciting that the property is 
conveyed subject to a mtge. or other 
incumbrance implies an agreement to 
indemnify the grantor, but does not 
cjiure as an undertaking to pay the 
debt, imloss the amount is included in 
the consideration & retained by the 
vendee as so much money belonging 
to the incumbrancer . — Rc Cozier, 
Parker v. Glover (1877), 24 Gr. 637. 
— CAN. 

r. .] — MoRIOE V. IvERMOIIAN 

(1908), 18 Man. L. K. 360 ; 9 W. L. K. 
307.— CAN. 

t. .] — In the absence of ©vl- 

denco that It was the Intention of the 
parties to a sal© of land subject to a 
mtgo. that the purchaser should not be 
obliged to pay off the mtgo. or ludomnify 


the vendor in east* the latter should be 
foixjed under his covonunt to pay If, 
tho purchaser will be held to have 
impliedly agreed to indemnify t he 
veutlor. — Herle v. Lessmeister, 
[1925] 3 W. W. R. 609.— CAN. 

a. .] — On a conveyance for 

value of lands subject to a mtgo., A 
expressed to be so convoyed, there is, 
in tho absence of express amement, an 
undertaking implied by law on the 
part of the pm’chaser to indemnify the 
vendor against personal liability on 
foot of the mtge. — Adair v, Carden 
(1892), 29 L. R. Ir. 469.— IR. 

b. Payment of incumbrance out of 
purcfuiae-money — When rc/used.l— Pay- 
ment of an Incumbranoo out of tho 
purchase -money in ct. refused, the 
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Mortgaged property — Sale generally.] — See 

Mobtgage, Vol. XXXV., pp. 489-520. 

Merger.] — See Mortgage, Vol. XXXV., 

pp. 618-028, Nos. 3552-3026. 


Sect. 3.— PARTIES TO MAKE THE CONVEYANCE. 

Sub-sect. 1. — In General. 

2365. General rule — All necessary parties must 
convey.] — By a marriage settlement, reciting only 
tilt* intended marriage, that it had been agreed 
that the lady’s property should bo settled & 
assured to the uses after mentioned, freeholds 
were conveyed to the use of tlie wife for life, 
remainder to the husband for life, remainder to 
such uses & upon such trusts as the wife should 
appoint, in default of appointment to uses in 
favour of the issue of the marriage. The wife 
covenanted to surrender her copyholds “ to the uses 
hereinbefoie expressed ” concei’ning the fre€‘holds. 
An appointee under the power was admitted to 
the copyholds &: obtained an enfranchisement to 
himself : — Held : the concurrence of the customary 
heir of the settlor was a question of conveyance, & 
not of title, for that the heir ch'arly had no 
beneficial interest. 

In a decree for specific performance, a direction 
that the vendor shall convey has the same etlect 
as a direction that the vendor & all other necessary 
parties shall convev. — M inton v. Kirwood (1868), 
3 Ch. App. 614 ; 37 L. J. Ch. 600 ; 18 L. T. 781 ; 
16 W. R. 901, L. JJ. 

Annotation: — Mentd. Hcasmau v. Pearso (1871), L. H. 11 

Eq. 522. 

2366. Duty of vendor — Concurrence of parties — 
Whether conflned to necessary or proper parties — 
Special agreement.] — It being one of the terms of 
a contract between vendor purchaser, that 
certain parties were to join in the conveyance, the 
ct. would not enter into the question, whether 
they were necessary or proper parties. — Benson 
V. Lamb (1846), 9 Beav. 502 ; 15 L. J. Ch. 218 ; 
7 L. T. O. S. .385 ; ,50 E. R. 438. 

Annotation: — Mentd. Wells v. Maxwell (No. 1) (1863), 32 

Beav. 408. 

2367. Parties whose concurrence can 

be enforced.] — Seynhlc : where the breach of the 
contract arises not from the vendor’s inability, that 
is, not upon a question of title, but upon a question 
of conveyancing, as from his own refusal on the 
ground of expense, or from whatever other motive, 
to perfoiTn the contract himself, or to compel 
others whom he can compel to concur in conveying 
or in giving up possession, the proper remedy is 
by bill in equity to enforce him to complete, & 
to compel the completion of the contract. 

Whenever it is a matter of conveyancing, & not 
a matter of title, it is the duty of the vendor to 
do everything that he is enabled to do by force 
of his own interest, & also by force of the interest 
of others, whom, he can compel to concur in 
the conveyance (Lord Hatherley). — Bain v. 
Fothbrgill (1874), L. R. 7 U. L. 158 ; 43 L. J. Ex. 
243 ; 31 L. T. 387 ; 39 J. P. 228 ; 23 W. R. 261, 
H- ; affg. (1870), L. R. 6 Exch. 59. 

AnnotcUions : — Consd. Rowe v. London School Board (1887), 

36 Oh. D. 019 ; Day v. Slnfirleton, [1899] 2 Ch. 320. Apld. 

Re Daniel, Daniel v. Vassal], [1917] 2 Ch. 405. Refd. 

Gray v, Fowler (1873), L. R. 8 Exch. 249 ; Re Hlfirerlns & 

Hltchman (1882), 30 W. R. 700 ; Coombs v. Cook (1883), 


Cal). & El. 75 ; Re Har^oaves & Thompson’s Contract 
(1880), .32 Ch. D. 454 ; Gas Light & Coke Co. v. Towse 
(1887), 35 Ch. D. 519; Roval Bristol Permanent Bldg. 
Soc. V. Boinash (1887). 35 Ch. D. 390 ; Leo v. Soamos 
(1888), 3G W. R. 884 ; Re Wilsons U Stevens’ Contract, 
[1894] 3 Ch. 546 ; Re Scott & Alvarez's (Contract, Scott v. 
Alvarez, [1895] 1 Ch. 596 , Jones v. Gaidmer, [1902] 
1 Ch. 191 ; Pease v. Courtney, [1904] 2 Ch. 501 , Holliwell 
17. Scocombe, [1906] 1 Ch. 426 ; Moigau v. Russell, [1909] 
1 K. B. 357 ; Biaybrooks v. Whaley, [1919] 1 K. B. 435 , 
Goffln V. Houlder (1920), 90 L. J. Ch. 488 ; Grindell v. 
Bass, [1920] 2 Ch. 487 ; Keen v. Mear, [1920] 2 C’h. 574. 
Mentd. Wall r. London City Real Pioixnty Co. (1871), 
L. R. 9 Q. B. 240 . Smith v. Groen (187 5), 1 C. P. I). 92 ; 
Buirow V Scainrnoll (1881), 19 Ch. D. 175 ; Rock Portland 
Cement Co. r. Wilson (1882), 52 L. J. Ch. 214 , Synge 
17. Synge (1893), 63 L. .T. Q. B. 202; Baynes v. Lloyd, 
[1895] 2 Q. B. CIO ; Addis v. Gramophone Co., [1909] A. C. 
488. 

Concurrence of parties having equitable interests 
in property conveyed.] — Sec, now, Law of Property 
Act, 1925 (c. 20), ss. 42, 43. 

2368. Duty of mortgagor vendor — Concurrence of 
mortgagee.] — -A mtge. had been paid off more than 
thirteen years, but no rt‘Conv(‘yance executed 
Held : a purchaser could not require the concur- 
rence of the mtgeo., on the ground that the mtgoi*. 
had become tenant at will to the mtgee. — Sands 
to Thompson (1883), 22 Ch. D. 611 ; .52 L. .1. Ch. 
406 ; 48 L. T. 210 ; 31 W. R. 397. 

Annotations .•—Refd. Warren i7. Murray, [1804] 2 Q. B. 648. 
Mentd. Charles i7. Jones (1887), 35 Ch. D. 544. 

2369. .] — Be Willett & Argenti, No. 

2493, post. 

2370. Duty of mortgagee vendor — Concurrence 
of mortgagor — & second mortgagee.] — Mtgees. 
sold under their power, without formal notice to 
the second mtgees. or to the trustee in bkpey. ol 
the mtgor., subject to conditions which stated 
that the vendors were mig(*es. selling under a 
power of sale, <Sc that the assignment was to be 
accepted from them under such power, without 
the concurrence of other persons. The purchaser 
repudiated the contract, on the ground of the 
absence of the three months’ notice* required by 
section 20 of the Conveyancing k Law of 1 Property 
Act, 1881 (c. 41). Subsequently the vendors 
offered to procure the concurronco of the second 
mtgees. k the trustee in bkpey. of the mtgor. ; — 
Held : the concurrence of the other parties did not 
prevent the title from being a title under a mtgee. ’s 
power of sale* ; k the purchaser was bound to 
complete, notwithstanding the variation in the 
title offered . — Re Thompson k Holt (1890), 44 
Ch. 1). 492 ; 59 L. .T. Ch. 651 ; 62 L. T. 651 ; 38 
W. R. 521. 

See Mortgage, Vol. XXXV., pp. 489, 561, Nos. 
2211-2214, 2922 ; Law of Property Act, 192.5 
(c. 20), ss. 88, 89, 104. 


Sub-sect. 2. — Sale by Order op Court. 
See Part III. 


Sub-sect. 3. — Trustees. 

See, generally. Trusts k Trustees. 

Sale under trust for sale.] — Sec Law of Property 
Act, 1925 (c. 20), ss. 26, 27, 42 (1 ) {a}. 

Sale as “ statutory owner.”] — See Settled Land 
Act, 1925 (c. 18), ss. 23, 72, 117 (1) xxvi. 

2371. Intermediate trustee — Sale by head trus- 
tees & beneficiaries.] — If the trustees of a term & 


purchaser having accepted a vesting 
order. — Kincaid v. Kinovid (1873), 
6 P. R. 93.— CAN. 

PART DC. SECT. 8, SUB-SECT. 1. 

o. Power of attorney d: contract for 


sale — Acknowledged before attorney.}— 
A power of attorney & contract of sale 
acknowledged before a notary in Lower 
Canada (an inetrumont not under 
seal), will not authoriao a conveyance 
of lands In this Provlnoe. — 
Sheldon d.^JArmstbono (1826), Tay. 


352.— CAN. 

d. Person out of 'possessiem.] — A 
peraou out of possession cannot convey 
anything to a stranger, ho can only 
VO a release to one In possession. — 
NDERWOOD 0. OOURTOWN (LORD) 

(1804), 2 Sob. & Lef. 41.— IR. 
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Seci. 3 . — Parties to make the conveyance : Suh~seci^> 
3, 4, 5, 6, 7 8.] 

the cestui que trust are before the ct., an inter- 
mediate trustee of the equitable interest need not 
be party to a bill filed to carry the trusts of the 
term into execution. — Head v. Teynham (Lord) 
(1783), 1 Cox, Eq, Cas. 57 ; 29 E. R. 1061. 
Annolaiionff : — Folld. Grainprc v. Wllberforce (1889), 5 T. L. 11. 

436. Befd. NelHon v. teaman (I860), 1 De O. F. & J. 368. 

2372. .] ~-Grainge v, Wilberforce 

(1889), 5 T. L. R. 436. 

2373. Co-trustee renouncing trust — Sale by re- 
maining trustee.] — A trustee of real estate for sale, 
who has renounced his trust, &. released & con- 
veyed to his co-trustee, is not a necessary party 
in a conveyance to a purchaser, nor is it necessary 
he should join in a receipt for the purcliasc- 
money. — Adams v, Taunton (1820), 5 Madd. 435 ; 
56 E. B. 961. 

Annotation: — Mentd. Browcll a. Reed (1842), 1 Hare, 434. 

2374. Executors with implied power of sale — 

Sale by trustees under trust for sale.] — Testator 
after a charge of debts devised certain real estate 
to trustees upon trusts for his daughters & their 
families ; & after the death of the surviving 

daughter, upon trust to sell, with power to give 
receipts & to apply the proceeds, after satisfying 
all incumbrances aff(‘cting the said real estates, 
upon certain trusts : — Held : on demurrer tlie 
trustees could make a good title without the con- 
currence of the exors.-— Hodktnson v. Quinn 
(1860), 1 John, n. 303 ; 30 J.. J. Ch. 118 ; 7 Jur. 
N. S. 65 ; 9 W. R. 197 ; 70 E. R. 763 ; suh nom. 
ITodokinson V. Quinn, 3 L. T. 804. 

2375. Beneficiaries.] — Wliore estates are devised 
to trustees, their heirs A. assigns, upon trust in 
sell the same, iSi pay the produce, subject to certain 
cliarges, to several persons named, <Sr it is declared 
that the receipts of such trustees shall be suOicient 
discharges, etc., it is not necessary that the per- 
sons so enlitled to the purchase-money, nor, as 
it seems, the heir-at-law, should be parties to 
the conveyance ; nor can they be called upon to 
enter into covenants for the title in proportion 
to the inter(*Ht tliey respectively claim in the 
purchase-money. — Rutland (Duchess) v. Wake- 
man (1798), 8 Rro. Pari. C)as. 145 ; 3 E. R. 498, 
n. L. ; ajfq. S. C. sxtb nom. Wakeman v. Rutland 
(Duchess) (1797), 3 Ves. 233, 501, L. 0. 

2376. .] — T(‘slatri\ by her will dated Mar. 

3, 1849, appointed R. J. & D. M. exors., gave 
them powers to apply income in maintenance A 
to sell ceHain hereditaments after the death of 
the survivors of her daughters. Testatrix died 
on Dec. 25, 1850. R. J. alone proved the will & 
died, leaving J. W. & M. W. his exors. In 1873 
a petition was presented by all parties beneficially 
interested, & new trustees of the will were 
appointed under Trustee Act 1850. After the 
death of the survivor of the daughters the trustees 
contracted to sell the liereditaments. The 
purchaser required the concurrence of the 
beneficiaries : — Held : the concurrence of the 


beneficiaries could not be required . — Re Perrott 
& King’s Contract (1904), 90 L. T. 156. 

2377 . Sale by trustee & lessee.] — A trustee 

having a discretionary trust for sale of real estate 
under a will at such price as he should think 
reasonable, with power to i)ostpono the sale, leased 
the property for thirty years with the concurrence 
of the beneiiciaries. llefore the lease expired 
the property was put up for sale by the lessee & 
the trustee conjointly, the facts being disclosed 
by the particulars of sale, & a sale having been 
effected, the purchase-money was apportioned 
between the two interests according to the valua- 
tion of a skilled valuer : — Held : the purchaser 
was not entitled to insist on tlie concurrence of 
the beneficiaries on account of the valuation not 
having been made before the sale, & the title 
would be forced upon him. — M orris v. Debeniiam 
( 1876), 2 Ch. D. 540 ; 34 L. T. 205 ; 40 J. P. .596 ; 
24 W. R. 636. 

Anixotnlions Consd. Tte Cooper & Allen’s Contract for Sale 
to Harlech (1876), 4 Ch. D. 802. Refd. Tolson v. Sheard 
(1877), 5 Ch. D. 19. 

2378. Re-sale by trustees after unauthorised 

purchase — Beneficiaries incapable of election.] — 

In the case of an unauthorised purchase of land 
by a trustee, a good title can be made by the 
trustee to a purchaser with notice provided that 
all the beneficiaries are not competent & desirous 
to take the land in syecir. — Power e. Banks, 
11901] 2 Oh. 487 ; 70 L. J. Ch. 700 ; 85 L. T. 376 ; 
66 J. P. 21 ; 49 W. R. 670 ; 17 T. L. R. (J21. 
Annotations : — Folld. Tic Jc'iiklii^? & IhUKlall’s Contract 
119031 2 Cti. 362. Mentd. Ur Bourne, Bourne r. Bourne, 
11906] 1 ('•h. 113. 

2379. .J — B., the trustee of the 

will of his deceased wife, invested trust moneys in 
the purchase of a leasehold house being an un- 
authorised investment. The persons beneficially 
entitled were two infants, who or the survivor 
of whom took the i)roperty if & when they 
attained twenty-one, <fe, in default of cither 
attaining that age, testatrix’s next of kin. B. 
died & his exors. contracted to sell the house : — 
Held : as some of the beneficiaries were not capable 
of electing to take the property in its existing 
state, tlie exors. could make a good title witliout 
the concurrence of any beneficiary. — Re Jenkins 
k. Randall (H. E.) & Co.’s. Contract, 1J903J 2 
Ch. 362 ; 72 L. J. Ch. 693 ; 88 L. T. 628. 

-.] — See Executors, Vol. XXIII., p. 303, 
Nos. 3683, 3684. 

2380. Heir-at-law.] — Rutland (Duchess) v, 
Wakeman, No. 2375, anle. 

.] — Sec Copyholds, VoI. XIII., p. 112, No. 

1418 ; Executors, Vol. XXIII., p. 311, Nos. 
3755-3757. 


Sub-sect. 4. — Husband and Wife. 
Married woman.] —See Law of Property Act, 
1925 (c. 20), s. 167 ; Husband k Wipe, Vol. 
XXVII., pp. 132-133, Nos. 1083-1090. 

Married woman trustee.] — See Law of Property 


PART IX. SECT. 8, SUB-SECT. 3. 

2376 i. Beneficiaries.] — Givins t?. 
Darvull (1880), 27 Gr. 502.— CAN. 

2376 ii. .] — Ceatvis que trust arc 

not necessary parties to a conveyance 
of lands contracted to be sold by the 
tnistoo, nor can they be compelled by 
the trustee to join in the conveyance. — 
Bingham v. Shumate (1912), 17 

B. C. 11. 359.— CAN. 

2375 iii. .]— Mara & Wolfe 

(1913), 24 O. W. li. 144 ; 4 O. W. N, 
866 ; 9 D. L. K. 435.— CAN. 

2376 iv. .] — Be Higgins & 

Stephenson’s Contrict, [1906] l 


I. B. 656 ; 40 I. L. T. 158.— IR. 

e. Befusal of trustees to erecute con' 
veyance—W h ether veslitm order granted.] 
— In a suit by creditor to set 
aside a sottioment, lands were or- 
dered to be sold, & the proceeds paid 
into et. A purchaser after confirma- 
tion of sale paid his money into ct. 
& had his conveyance prepared 6c 
tendered for execution to the tnist^cs, 
who were absent from the jurisdiction, 
k who refused to execute It. A vest- 
ing order was granted, & the costs 
of the motion were ordered to ho paid 
out of the fund In ot. — L awrason r. 


Buckley (1871), 3 Ch. Ch. 270.— CAN. 

f. Surviving trustee.] — Doe d. 
Moffatt V. Thompson (1877), 17 
N. B. R. (1 P. & B.) 516.— CAN. 

g. exexndor.] — Be Jackson 

& Snaith (1920), 46 O. L. H. 550 ; 
17 O. W. N. 282.— CAN. 

h. Disclaiming trustee.] — A trustee, 
who has disclaimed, need not be a 
party to any conveyance of the 
legal estate : but it should be recited 
in the conveyance, that the trustee 
had never acted. — Bingham v. Clan- 
morris (Lord) (1828), 2 Mol. 253. — 
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Act, 1926 (c. 20), B. 170 ; Settled Land Act, 1925 
(c. 18), 8. 25 ; Husband Sd Wife, Vol. XXVII., 
pp. 133-134, Nos. 1091-1092. 

Married woman mortgagee.] — Sec Mortgage, 
Vol. XXXV., p. 613, Nos. 3513, 3514. 


Sub-sect. 5. — Company in Liquidation. 

See Building Societies, Vol. VII., pp. 509, 510, 
Nos. 337, 342 ; Companies, Vol. X., iip. 864-865, 
1045, Nos. 5829-5841, 7271, 7272. 


Sub-sect. 6. — Joint Tenants. 

2381. Conveyance by one of three Joint-tenants — 
Validity.] — A., one of three trustees, executed an 
assignment of leasehold propoi'ty held jointly by 
them, to a purchaser, & forged tiie signatures of 
his two co-trustees, & also the requisite assent 
of the cestui que trust to the sale. A. was a soil*., 
A acted as such on behalf of the purchaser : — 
Held : the execution by one of the three joint 
tenants was a valid assignment of the legal interest 
in one-third to the purchaser, but the actual k, 
constructive notice of the trust disentitled him 
to the beneficial interest, k a reconveyance 
ordered. — Boursot v. Savage (1866), L. K. 2 Eq. 
134 ; 35 L. J. Ch. 627 ; 14 L. T. 299 ; 30 J. P. 
484 ; 14 W. R. 565. 

Annotations : — Refd. Taylor r. London & County Banking 
Co., London & County Banking Co. v. Nixon, [lUOl] 2 Ch. 
2in. Mentd. He Halifax Sugar Rcilning Co. (IHUO), 7 
T. L. U. 1G3 ; Bornick r. Brice, [1905] 1 (^h. (>H2. 

Sec, vow, Law of Properly Act, 1925 (c. 20), 
s. 36. 


Sub-sect. 7. — (^harities. 

2382. Necessity for consent of Charity Com- 
missioners.] — Pltfs. were incorjjorated by a private 
Act for the purposes of promoting the permanent 
preservation “ for the benefit of the nation ” of 
lands & tenements, including buildings, of beauty 
or historic interest, & as regards lands for the 
preservation, so far as possible, of theii* natural 
aspect, features, & animal & plant life. Sect. 3 
[of private Act] incorporated pltfs. for the above 
purposes, with power to purchase, take, hold, deal 
with, & dispose of lands & other property without 
licence in mortmain : — Held : this sect, merely 
gave the pltfs. a licence in mortmain, with possibly 
a power of sale without the consent of the Charity 
Comrs. under Charitable Trusts Amendment Act, 
1855 (c. 124 ). — -Re Verrall, National Trust for 
Places op Historic Interest or Natural 
Beauty v. A.-G., [1916] 1 Ch. 100 ; 85 L. J. (]h. 
115 ; 113 L. T. 1208 ; 80 J. P. 89 ; 60 Sol. Jo. 
141 ; 14 L. G. R. 171. 

Annotation : — Mentd. I. R. Comrs. v, Yorkshli’c Agrricull ural 

S6c. (1927), 44 T. L. R. 59. 

2383. .] — Land within the registered area 

was conveyed to a charity which at the time, 
although possessed of other income bearing land, 
was not also maintained by any voluntary sub- 
scriptions. After the application for registration 
& ponding the determination of the question of 


exemption by the ct., voluntary subscriptions 
were received & the charity became a mixed 
charity : — Held : the land not having been given 
to a charity which at the date of gift was a mixed 
charity, was not ('xernpt from the jurisdiction or 
control of the Charity Comrs., k a r(*striction must 
be entered on the register against a disposition 
of the land without their consent. — Re Child 
V1LLIER8’ Application, VTlliers v. A.-G., [1922] 
1 (3i. 394 ; 91 L. J. Ch. 473 ; sub nom. \4lliers 
V. A.-G., 126 L. T. 555 ; 38 T. L. H. 291 ; 66 Sol. 
Jo. 266, V. A. 

A nnotation : — Apld. He Shakespeare M<‘inoi‘ial Trust, Litton 

V. A.-G., L192;U 2 Ch. 398. 

2384. .J— The Shakespeare Memorial Trust 

was established to erect k endow a Sliakespearc' 
Memorial National Theatre, witJi the object of 
performing Shakespeare’s plays, reviving English 
classical drama, k stimulating the aid. of acting. 

At the time when a donation of £70,000 was 
made to the cliarity, part of which was applied by 
the charity in the pundiase of a site for the theatre, 
no annual subscription had been received, but 
within only nine days of that time the first annual 
subscription was received. On tlie subsequent 
sale of the site, the question arose whether, in 
those circumstances, the consent of the Charity 
Comrs. was required to the sale by the charity : — 
Held : notwithstanding that in the inception of 
its formation it was contemplated tliat the charity 
should b(' sui)poiied by annual subscriptions as 
well as by income from endowment, & notwith- 
standing that there was an interval of nine (lays 
only between the donation k the first of the 
annual subscriptions, the charity was not at th(‘ 
time when the donation was reciuved a mixed 
charity within (4iaritable Trusts Act, 1853 (c. 137), 
s. 62, &, as it was, therefore, not exempted 
from the jurisdiction of the Cliarity Comrs., 
their (‘(msent to the sale by the charity was re- 
quired. — Re Shakespeare Memoriaj. Trusi’, 
IjYTTON (Earl) v. A.-G., [1923] 2 Ch. 398; 92 
L. J. Ch. 551 ; 130 L. 'W 56 ; 39 T. L. R. 676 ; 67 
Sol. Jo. 809. 

.] — Sec Charities, Vol. Mil., j)]). 356-359, 

Nos. 1512-1557. 


Sub-sect. 8.— Other Cases. 

Sale in bankruptcy.]- Ncc Bankruptcy, Vol. V., 
pp. 968, 969, Nos. 7930-7935. 

2385. Whether concurrence of Judgment creditors 
necessary.] — If judgment creditors, not parties to 
a suit, neglect or refuse when served with notice, 
to come in under a decree for the sale of a mtged. 
estate ; — Held : in their absence a good title could 
not be made to a purchaser. — Knight v, Pocock 
(1857), 24 Beav. 436 ; 27 L. J. Ch. 297 ; 30 
L. T. O. S. 126 ; 4 Jur. N. S. 197 ; 53 E. R. 426. 

2386. Sale by mortgagee without notice of 

Judgment.] — A mtgee. took on the execution of Ids 
mtge. in 1844 an assignment of a term to a trustee 
k relying on it, forbore to search for judgments. 
A judgment had been regisL'red in Nov. 1843. 
The mtgee. sold in 1846 under a power of sale in 
hia mtge. ; k on the purchaser objecting to com- 
plete without the concimrence of the judgment 
creditor the mtgoo., k his solr. k the mtgor. to 


at ho ugh tho latter had devised away 
all his freehold property by his will. 
— Hill v. Averell (1835), 4 Ir. L. 
Rec. N. S. 49.— IR. 

o. Taiant for life .] — The mother 
applying for the sale of real estate 
settled upon infants, was required to 
join Jn the conveyance for the purpobo 
T 


PART IX. SECT. 3, SUB-SECT. 8. 

, k. — Shenston V. Baker 

(1854), 12 17. C. R. 175.— CAN. 

I. Heir-ai-law.] — ^Where there Is an 
adverse possession of land, an heir-at- 
law who has never entered cannot 
make a conveyance so as to enable 
his vendee to recover In ej< 3 etment. — 

J. VOL. XL. 


— Doe d. Dixon v. Grant (1834), 3 
O. S. 511.— CAN. 

m. .] — Rowbell V. Hayden 

(1851), 2 Gr. 557.— CAN. 

n. .] -In a suit for a sale of 

testator’s freehold estate, instituted 
by a judgment creditor, the heir-at- 
law of ttjsfator is a necessary party, 
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Sect, 3. — Parties to make the conveyance : Svh^secL 
8. Sects. 4 5 : Suh-sect. 1, J9., C., D. <& 

E. (g).] 

ob^iate the objection, made a statutory declara- 
tion that at th(' time of the mtge., neither the 
intgee. nor the solr. had any notice of the judgment. 
The purchas(‘r still insisted on his requisition Ac, 
in Mar. 1848, the vendor filed a bill for specific 
performance. During the proceedings in the 
master’s office tlie five years trom the registration 
of tlie judgment expired Ac it was not re-registered 
till 1850: — Held: at the hearing, on further 
directions in 1 853 the purchaser could not be com- 
pelled to complete without the concurrence of the 
judgment creditor. Semble : a title depending on 
the fact of the vendor having been a purchaser 
without notice of a registered judgment cannot be 
forced \ipon a purchaser. — Freer v. Hesse (1853), 
4 J)e G. M. & G. 495 ; 2 Eq. Hep. 13 ; 22 L. J. Ch. 
597 ; 21 L. T. O. S. 333 ; 17 Jur. 703 ; 1 W. K. 
499; 43E. K.OOO, L. JJ. 

A7nu>iatu)n8 : — Apld. Hi Haadiuaii & Wilcox ’8 Conliact, 

ilU02J 1 Ch. .'iua. Refd. Beavan v. Oxford (1855), 1 Jur. 

N. S. 1121 , Shawv. Neale (1858), 6 H. L. Cas. 581. 

2387. Judgment creditors paid oil before 

execution of conveyance.] — In conveyances subse- 
qiu*nt to Apr. 20, 1855, to purchasers Ac mtgees. 
of lands, tenements Ac hereditaments, which are 
mortgaged, the judgment creditors of the mtgees. 
of th(' property, who are paid off prior to or at the 
time of the execution of the conveyance, need not 
concur. — Greaves v. Wilson (No. 2) (1858), 25 
Beav. 434 ; 28 L. J. Ch. 103 ; 4 Jur. N. S. 802 ; 
53 E. 11. 702. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 195 (3), iv ; Land Charges Act, 1925 (c. 22), s. 7. 

Sale by executor.) — See, generally, Executors, 
Vol. XXIV., pp. 576 et seq. 

Conveyance of settled lands.] — See Settle- 
ments. 


Sect. 4.~PARTIES TO WHOM CONVEYANCE 
MADE. 

2388. Purchaser’s nominee,] — Another way 
might have been this— lie might have contracted 
witli any person to whom he was indebted that he 
would pay the purchase-money i (‘maining unpaid, 
U tliat then, the jmrehase-money being thus paid, 
A: ilie time for assigmnent having arrived, lie 
would authorise k. require the vendor to assign, 
not to liim, but to the person to whom he was 
indebted (Iaird Cairns).— Shaw v, Foster (1872), 
L. K. 5 II. L. 321 ; 42 L. J. Ch. 49 ; 27 L. T. 281 ; 
20 W. 11. 907, H. L. 

Annolaiions : — Refd. Lybaght v. Kdv^alab (187C), 2 Ch D. 
409 ; Cave v. Mackenzie (1877), 4(5 L. J. Ch. 564 ; Eginont 
r. Smith, Smith v. Kj?mont (1877), 6 Ch. D. 4 69 ; London 
& Coimty Banking Co. v. liatclifle (1881 ), 6 App. Cas. 722 , 
Beddington v. Atloe (1887), 35 Ch. B. 317 ; HalToty v. 
Schofield, [1897] 1 Ch. 937 ; Illdout v. Fowler, [1904] 
1 C’h. 658 ; He Stuoloy, Stucley v. Kekewioh, [1906] 
1 Ch. 67 ; Golden Broad Co. v. Hemralngs, [1922] 1 Ch. 
162. Mentd. Glyn Mills Cunio v. Ea.st 4c West India 
Dock Co. (1882), 7 App. Cas. 591 ; He ThaekwTay Sc 
Young’s Contiact (1888), 40 Ch. D. 34 ; Levy v. Stogdon, 
[1898] 68 L.. J. Ch. 19 ; United Ileallzation Co. v. I. K. 
("omrs., [1899] 1 Q. B. 361. 


2389. .] — (1) A vendor cannot object t< 

convey to a purchaser in parcels by separate con 
veyances at one & the same time if the purchase 
requires him to do so & pays him the additiona 
expense' he thereby incurs ; but qu. : whether ir 
the absence of any stipulation, t he vendor cannol 
object so to convey if the purchaser requires tht 
conveyances to be made at different times. 

(2) An ordinary contract of sale is not only tc 
convey to the purchaser, but to convey as th( 
purchaser shall direct (Jessel, M.R.). — Egmoni 
(Earl) v. Smith, Smith v. Bgmont (Earl) (1877) 
6 Ch. D. 469 ; 46 L. J. Ch. 350. 

Aniudahon^ : — As fo (1) CODSd. He London School Board A 
Fostci (1902), 87 L. T. 700. Refd. Hi Head, L1894J 3 Ch 
2.38. Generally, Refd. Itoyal Bristol Permanent Bldg 
Soc. V. Bomash (1887), 35 Ch. D. 390 ; Bolton Partners v 
Lambcit (1889), 41 Ch. D. 295 ; Clarke v. Hamuz, [1891 
2 Q. B. 456 ; Leppington v. Freeman (1891), 65 L. T. 145, 

2390. Nominee trustee-vendor — Breach ol 

trust.] — Though a purchaser may, as a general 
rule, require a conveyance to a nominee, he cannot 
require a conveyance to one of the vendors undei 
circumstances which may expose them to the risl< 
of being parties to a breach of trust. — Delver v, 
Gray, [1902] 2 Ch. 606; 71 L. J. Ch. 808; 81 
L. T. 425 ; 51 W. U. 56. 

Conveyance to husband & wife.] — See Husband 
& Wife, Vol. XXVIl., p. 96, No. 747 ; &, Law of 
Property Act, 1925 (c. 20), sched. I., Part VI. 

Position of persons not parties.] — See Law of 
Property Act, 1925 (c. 20), s. 56 (1). 

Purchase of property out of partnership assets — 
Conveyance to one partner only.] — See Partner- 
ship, Vol. XXXVI., p. 431, No. 981. 

Resulting trusts.] — See Law of Property Act, 
1925 (c. 20), s. 60 (3) ; <fe, generally. Gifts, Vol. 
XXV., pp. 510-512, Nos. 67-85. 

Surrender of copyholds.] — See Copyholds, Vol. 
XITL, pp. 115, 129, 134, Nos. 1453, 1606, 1683. 


Sect. 5.— FORM OF CONVEYANCE. 

Sub-sect. 1. — Freeholds. 

A . In General. 

See, now, Law of Property Act, 1925 (c, 20), 
ss. 51-75, 

Necessity for deed.] — See Law of Property Act, 
1925 (c. 20), s. 52. 

2391. Quantum of interest conveyed — Presump- 
tion of whole of vendor’s interest — When arising.] — 

An agreement to sell land, not expressing what 
interest in it, is construed to mean tlie whole of the 
interest of the vendor in the land.^ — Bower v. 
Cooper (1843), as reiiorted in 2 Hare, 408 ; 67 
E. K. 168. 

2392. Separate conveyances — Right of purchaser 
to.] — Pltf. by one contract purchased an estate At 
a judgment for £1,000 : — Held: he was entitled 
to apportion the purchase-money between the 
estate & the judgment, At to have separate con- 
veyances of each. — Clark v. May (1852), 16 Beav. 
273 ; 22 L. J. Ch. 302 ; 20 L. T. O. S. 164 ; 1 W. R. 
69 ; 51 B. R. 783. 


surrendering the life Interest vested 
In her under the settlemtmt . — He 
Kennedy (1859), 1 Ch. Oh. 97. — CAN. 

p. <S7 remaindennan.] — Re 

SiuEBT & Nelson (1908), 17 O. L. H. 
50 ; 12 U. W. R. 339.— CAN. 

q. Adviinistrator duranie mirwre 
aetate.] — He Robinson & Sordb (1879), 
3 J.. R. Ir. 429.— IR. 

PART IX. SECT. 4. 

r. Conveyance of land to dead j^crsim 


“ fns heirs iSr assigns.**] — M. died 
on Jan. 4, 1879, having previously 
agreed to purchase land from S. Sc 
having gone into possession. On 
Apr. 24, 1879, S. executed a convey- 
auoe of the land, with the intention 
no doubt of conveying it to the heirs 
of M. ; but, by mistake, the deed was 
so drawn & executed as to convey to 
M., his beirs & assigns : — Held : the 
deed was wholly inoperative to convey 
any estate, either retroactively to M. 
in his lifetime or directly to his heirs. 
— He Donnell & NiOHomoN (1920), 


48 O. L. R. 187 ; 51 D. L. R. 701 ; 19 
O. W. N. 22,— CAN. 

PART IX. SECT. 5, SUB-SECT. 1,— A. 

2391 i. QuarUum of interest conveyed 
—Presumption of whole of vendor's 
interest — When arising .] — In the ab- 
sence of any reservation In the con- 
veyance everything attached to the 
freehold passes to the purchaser. — 
Minhinniok V. Jolly (1898), 29 O. R. 
238.— CAN. 

t. Wattle bark.] — Wattle 
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2393. On payment of additional 

expense.] — Egmont (Earl) v. Smith, Smith v. 
EoMONT (Earl), No. 2389, ante. 

2394. Right of vendor to object to form.] — 
Where it is simply a question of convenience to the 
purchaser, not involving any matter of sub- 
stance affecting the vendor, it is idle for the vendor 
to raise objections to the form of the conveyance : 
& even in the abstract case which I have put I 
am of opinion that he would not be entitled to do 
so (Page-Wood, V.-C.). — Cooper v. Cartwright 
(1860), John. 679 ; 70 E. R. 592. 

2395. Conveyance under statute — Sections of 
statute impliedly incorporated.] — (1) A deed of 
conveyance made under the authority of an Act 
of Parliament must be read as if the sects, of the 
Act were incorporated in it. 

(2) A conveyance granting land for a special 
purpose must be construed as conveying all the 
rights necessarily incident to the duo execution 
of that purpose. — Elliot v. North Eastern Ry. 
Co. (1863), 10 H. I.. Cas. 333 ; 2 New Rep. 87 ; 
32 L. J. Ch. 402 ; 8 L. T. 337 ; 27 J. P. 564 ; 9 
Jur. N. S. 555 ; 11 W. R. 004 ; 11 E. R. 1055, 
14. ]j. ; affff. 8. C. sub nom. North Eastern Ry. 
Co. V. Elliot (1860), 2 Do G. F. & .T. 423, L. 0. 
Jnnofations : — As to (1) Apld. L. & N. W. Ry. v. Walker, 
fl903] A. C. 289 ; ManchoHter Corpn. v. New Moss Col- 
liery, [190()J 1 Ch. 278. Refd. Stourbridge Navigation 
t'o. 11 . Dudley (I860). 3 E. & E. 409; Goold v. Groat 
Western Deep Coal Co., Great Western Deep Coal Co. v. 
Goold (1865), 0 New Hep. 86 ; G. W. Ry. v. Dennett (1867), 
L. U. 2 H. J.. 27 ; R. v. L. & N. W. Ry., [18991 1 Q. B. 
921. As to (2) Apld. L. & N. W. Ry. v. Evans, [18931 
] Ch. 16 ; Aldiii v. Latimer Clark, Mulrhead, [1894] 2 Oh. 
437. Held. N. E. Ry. v. Oosland (1863), 7 L. T. 765 ; 
lUchards v. Jenkins (1868), 18 L. T. 437 ; Popplewell v. 
Hudkinson (1869), L. R. 4 Exch. 248 ; Colebeck v. Gird- 
liars’ Co. (1876), 45 L, J. Q. B. 225 ; Grosvenor Hotel Co. 
V. Hamilton, [1894] 2 Q. B. 836 ; Glamorganshire Canal 
Navigation Co. v. Nixon’s Navigation Co. (1901), 85 
L. T. 53. Generally, Refd. Mid. Ry. v. C^eokley (1867), 
L. R. 4 Eq. 19 ; Mid. Ry. r. Haunchwood Brick & Tile Co. 
(1882), 20 Ch. D. 552 ; Poutney r. (Clayton (1882), 47 
L. T. 731 ; L. & N. W. Ry. v. Howley Park Coal & Cannel 
Co., [1911] 2 Ch- 97. Mentd. Bradford Corpn. v. JMckles 
(1894), 64 L. J. Ch. 101. 

2396. Conveyance for special purpose — Convey- 
ance of rights necessary thereto.] — Elliot v. 
North Eastern Ry. Co., No. 2395, ante. 

Rules of construction of deeds .] — See Deeds, 
Vol. XVII., pp. 246-302 ; Constitutional Law, 
Vol. XI., pp. 565-568. 

Meaning of words .] — See Deeds, Vol. 

XVII., pp. 264-271. 

Admission of extrinsic evidence.] — See, generally. 
Deeds, Vol. XVII., pp. 302-348. 

Admission of intrinsic evidence.]— generally, 
Deeds, Vol. XVII., pp. 348-357. 

Deed void for uncertainty.] -Sec, generally. 
Deeds, Vol. XVII., pp. 359-362. 

Receipt clause.] — See Deeds, Vol. XVII., pp, 
370-373. 

Compulsory purchase .] — See Compulsory Pur- 
chaser OF Land, Vol. XI., p. 234, Nos. 1237, 
1238. 

Creation of easements.] Easements, Vol. 
XIX., pp. 22-38. 

Sale distinguished from mortgage .] — See Mort- 
gage, Vol. XXXV., pp. 241-244, 247, Nos. 21- 
45, 51-71. 


B. Recitals. 

Recitals generally.]— Deeds, Vol. XVII., pp. 
198, 362-370, Nos. 88~S9, 1737-1806. 

Recitals in Royal grants.] — Sec C^ON.vriTUTioNAr. 
Law, Vol. XI., pp. 558-560, Nos. 590-601. 

Recitals operating as estoppel.] See Estoppel, 
Vol. XXI., pp. 249-250, 252-261, Nos. 713-752, 
769-830. 

C. Coyislderation. 

Consideration generally.] — See Deeds, Vol. XVIT., 
pp. 190-191, Nos. 9-23. 

Admission of extrinsic evidence to prove con- 
sideration.] Deeds, Vol. XVII., pp. 335- 
337, Nos. 1407-1495. 

D. Operative Words. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 51. 

E. The Property Conveyed. 

[a) Description and Plan. 

2397. Whether plan or description prevails — 
Discrepancy between plan & description.] — Qa. : 

if a conveyance bo made of lands of A. from a 
given bound in Red-CJlose, containing 20 aci’cs, 
& a plan be annexed describing the lands con- 
veyed as bo\inded on the other side by lands ol 
B. in Green-Close, whether all Red-Close between 
the two bounds ])ass(\s, tliough tlu‘ same extend 
over 21 acres. — D oe d. Hyde v. Manoiiestel 
Corpn. (1851), 17 L. T. O. H. 288, N. P. 

2308. -.] —The words of the graut 

must 1)() looked at A; not tlie plan in the margin 
(PIuddleston, B.). —Sumner v. Soiiofield (1880). 
13 L. T. 763, I). C. 

2399. .] — By the par(*els in a convey- 

ance, a freehold house & the yards, etc., therewith, 
occupied or enjoyed, & delineated, & coloured on 
a plan annexed to the deed were granted to a pur- 
chaser. Among the general wonis was tfie word 
“ yards.” On the plan a yard, which had always 
been enjoyed wit/h the house, was not coloured : 
— Held: tlie deed passed the fee simple in tlu‘ 
yard to the purcliaser. — Willih v. Watnby (1881 ), 
51 L. J. Ch. 181 ; 45 L. T. 739 ; 30 W. R. 424. 

2400. — — .] — JVi. k, others were owners 

in fee of a house fronting a str(*et, k also of a yard 
k premises in rear of the house. A covered 
passage or gateway led from the street through 
the house to the premises in the rear. They con- 
veyed the premises in the rear ” together witli 
the exclusive use of the gateway,” which was 
described by its dimensions, to W. in foe : — 
Held : W. was entitled not merely to a right of 
way through the gateway, but to the use of the 
gateway for all lawful purposes. — Reilly v. 
Booth (1890), 44 Ch. D. 12 ; 62 L. T. 378 ; 3S 
W. R. 484, C. A. 

AnnotatioTis :—Reld. PliclpH v. London Corpn., [1916] 2 Ch. 
255; TafT Vale Ry. v. Cardiff Ry., [1917] 1 Ch. 299. 
Mentd. Met. Ry. v. Fowler. [189:{] A. C. 116. 

2401. .] — In a grant of land with 

certain specified boundaries ” as will fuither 
appear by the diagram framed by the surveyor ” : 

— Held : as a matter- of construction, where the 


bark when blrlpijed from tree is per- 
sonalty & docs not vest In purchaser 
of the land. — Graham v. (Prawford 
(1905), 7 W. A. L. R. 251.— AUS. 

a. Precious metals.] — Where 

the preolons metals have been passed 
out of the Oown to a i^antee, a con- 
veyance of the land by the latter to 
a third person In the ordinary form will 
pass the precious metals, althoufirh not 
especially mentioned .- — Re St. Euoenb 
Mining Co. (1900), 20 C. L. T. 362 ; 7 


B. C. R. 288.— CAN. 

b. Whether hay scales in- 

eluded .] — ^Makkle e. Houok (1859), 19 
U. C. R. 164.— CAN. 

c. Quit claim deed .] — NieiiomoN v. 
Dillabough (1862), 21 U. C. R. 591. 
—CAN. 

PART IX. SECT. 6, SUB-SECT. 1.— 
E. (a). 

d. Description, by reference to former 


dcetls .] — A de scription of land la a deed 
by iH'foreiico to other conveyances for 
a fuller description Is sulficlont. — Re 
'I’RELKVKN & Horner (1881), 28 Gr. 
62 L— CAN. 

e. T.of disiunated by number with 
reference to inv€rdory.}-^Wheve the de- 
scription in a deed designated the lot 
by number, & niferred to an inventory, 
which was not produced : — Held : there 
being suiflclont evidence fi’om the other 


T 2 
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Sect. 6 . — Form of conveyance: Suh-sect. 1, E. (a) 

(h).] 

diagram is repugnant to the terms of the grant, 
the latter will prevail. — Horne v. Struben, 
[1902] A. C. 454 ; 71 L. J. P. C. 88 ; 87 L. T. 1, 

P. C. 

Annotations ;~Reld. Mcllor v. Walmoslcy. [1904] 2 Ch. 525 ; 

Watcham v. A.-G. for East Africa J ’rot oct orate, 11919] 

A. C. 633. 

2402 . .] — By contract of Feb. 21, 

1905 W. agreed to sell to P. “ land situate in & 
fronting 133 feet upon ” W. road, having a “ depth 
next O. H. grove of 124 feet,” more particularly 
delineated, together with the abuttals, boundaries, 
& dimensions thereof, be the last named little 
more or less, upon the plan thereto. The plan 
showed a piece of land with a slightly rounded 
corner at the junction of W. road & O. H. grove 
with frontage lines, marked respectively 133 feet 
& 124 feet produced in a straight line so as almost 
to meet at the corner. On a vendor & purchaser 
summons : — -Held : the purchaser, according to 
the representations in the contract, was entitled 
to a conveyance of land having 257 feet frontage, 
measured round the bend of the corner of W. 
i-oad & O. n. gT*ove, the vendor not being entitled 
to have the lines of frontage produced in straight 
lines to their point of intersection, outside the bend 
in measuring the 133 feet & 124 feet respectively. 
— Be Wellincks & Parsons’ Contract (1900), 
97 L. T. 105. 

2403 . .] — Pailiculars of sale comprised 

lot 1, pasture land as shown on plan, & lots 2 
to 8, seven lots as shown on plan, all having 
frontages of 30 feet each to the road. T. agreed 
to purchase a jiiece of land, lots 2 to 8, & to com- 
plete the purchase according to the conditions. 
None of the lots had been marked out at the date 
of the contract, but the plan was that of an oblong 
field abutting on the road, P. lane, with eight 
oblong spaces of substantially equal widths 
marked ofT by straight lines parallel to each 
other & to the northern southern boundary 
lines of the field, except that pai-t of the northern 
boundary of the field & lot 1 inclined to the south 
west showing a narrower frontage where that lot 
abutted on P. lane than the frontages of the other 
seven lots. Each lot was marked with its number 

” 30 feet ” & a note on the plan stated that it 
was for the purpose of delineation only. Con- 
dition 0 stated that the property should be taken 
to be correctly described & that the vendor should 
not be required to account for any discrepancies 
in the quantities. The total frontage of the field 
upon P. lane was in fact more than eight frontages 
of 30 feet & the vendor was willing to convey a 
frontage of 210 feet as stumped out by his agent 
in respect of the seven lots bought by T., but the 
purchaser claimed that as shown on the plan he 
was entitled to seven-eighths of the entire frontage : 
— Held : seven lots as shown on plan ” when 
read in conjunction with the sixth condition 
meant that the purchaser must take the lots as 
he found them whether having frontages more 
or less than 30 feet & the lines of the plan must 
be taken to be correct ; the purchaser, therefore, 
being entitled to a conveyance of that proportion 
of the land which the seven lots bore to the pro- 
perty described in the plan . — Be Freeman &; 
Taylor’s Contract (1907), 97 L. T. 39. 

2404 . .] — Where an estate is sold as 


shown upon a plan & there is no dispute as to the 
validity of the contract, the plan decides what is 
the extent of the estate sold ; & this is so although 
the particulars given & taken as being particulars 
of what is comprised in the plan erroneously 
contained particulars which were not contained 
in the plan. Such erroneous misstatements may 
afford the buyer good ground for a reduction of 
the contract, but in the absence of any action for 
this purpose he cannot found on the misrepresenta- 
tion with the object of obtaining an estate larger 
than that delineated on the plan. — Gordon- 
CuMMTNG V. Houldsworth, [1910] A. C. 537 ; SO 
L. J. P. C. 47, H. L. 

2405. .J— Eastwood v. Ashton, No. 

2834, post. 

2406. — — - Plan annexed to particulars — State- 
ment that accuracy not guaranteed.]— L. put up 

for sale by auction a piece of land in four lots, 
which were described in the particulars as having 
each a frontage of 22 feet &> a depth of 98 feet. 
The particulars stated, ” a right of way will be 
granted to each purchaser over the path at the 
back.” The conditions provided that the con- 
veyance to each purchaser should contain a cove- 
nant that he would pay a fair proportion of the 
cost of maintaining the path at the rear of each 
lot. A plan was annexed to the particulars, 
intituled “ Plan of four i>lots of land to be sub- 
mitted by auction at the W. Hotel Margate ” & 
upon the plan was printed a note ” This plan is 
simply prepared as a guide to intending pur- 
chasers, & its accuracy in regard to area, measure- 
ments, abuttals, or otherwise is in no way guaran- 
teed.” The plan showed four lots extending from 
a road called Northdown road to a line representing 
the boundary wall of the vendor’s property, with 
figures showing depth & frontage, as stated in 
the particulars. A cross line was drawn across 
the lots 4 feet from the wall, but the space between 
this line & the wall was coloured with the rest of 
the lots, & tlie division lines of the lots were carried 
through this space to the w^all. There was no 
express reference to the plan in the particulars 
or conditions. There was no actual path in 
existence, & nothing to show what the references 
to a path in the particulars & conditions meant, 
except the cross line on the i)lan. The whole 
four lots were purchased by two purchasers, who 
agreed that they did not wish for any right of 
way over each other’s lots. The purchaser of two 
lots tendered a conveyance of the whole plots 
shown on the plan, including the space beyond 
the cross line. The vendor claimed to convey 
the land only up to the cross line, & to give a right 
of way over the strip beyond : — Held : notwith- 
standing the note on the plan, it formed part of 
the contract, & the purchasers were entitled to 
the conveyance of the whole idiots coloured with- 
out the reservation of any right of way. — Re 
Lindsay & Forder’s Contract (1895), 72 L. T. 
832 ; 39 Sol. Jo. 449. 

2407. .] — Land was put up for 

sale by auction under particulars & conditions to 
which a plan was attached. The plan was a 
copy of the ordnance map, upon it was a printed 
statement to the effect that it was for reference only 
& that there was no guarantee of its accuracy, but 
that it was believed to be accurate. The draft 
conveyance described the property by reference 
to a plan, which was a copy of the plan attached 


part of the description of the identity 
of the lot to go to the jury, the deed 
was sufficient. — McEachren v. Fer- 
guson (1846), 5 N. B. H. (.3 Ken) 
242.— CAN. 


f. Sufficiency of description .] — A 
certifloate griven for a portion of a 
lot sold for taxes on Nov. 12, 1867, 
under 29 & 30 VIct. c. 63, stated it 
to be theV‘ one-twenty -seventh part,** 


without further describing it. The 
deed given on Apr. 19, 1871, described 
the land by metes & boimds : — Held : 
the deed was void.^ — Williams v, 
McColl (1873), 23 C. P. 189.— CAN. 
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to the particulars & conditions. The vendo; 
proposed to insert the words “ by way of elucida 
tion & not of warranty,” to qualify the reference 
to tlie plan : — Held : he was not entitled to do so, 
as the description of the property in the draft 
conveyance was insufficient or unsatisfactory 
without reference to the plan, in which no material 
error could be pointed out. — Re Sparrow & 
James’ Contract (1902), [1910] 2 Ch. 60; 79 
h. J. Ch. 491, n. 

Annotation : — Consd. lie Sanboii & Narboth’a Contract 
11910J 1 Ch. 741. 

2408. — No reference to plan In contract for 
sale.] — Deft, agreed to purchase a wharf, which 
was described as abutting on a towing path, & 
lately in the occupation of A. B. The contract 
(lid not refer to any plan, but at the time of signing 
the agreement, a memorandum referring to the 
agreement for sale was written on a jdan of the 
property, which showed that a strip of the wharf 
was to be taken off & added to the towing path : — 
Held : this plan was made part of the agreement, 
so as to satisfy Stat. Frauds ; & it controlled the 
description in the agreement. — Nene Valley 
Drainagp: (^omrh. v. Dunkley (1876), 4 Ch. D. 

I ; 41J. r. 101, C. A. 

2409. Exhibition of plan — Plan showing new 
street — Whether warranty that street will be made.] 

— Tlio mere exhibition of a plan of a new street, 
at the t ime of the sale of a piece of ground on which 
to build a house in the line of the intend(‘d street, 
does not of itself amount to a warranty or engage- 
ment that all that is exhibited on the plan shall be 
done, more especially where the purchaser has a 
distinct contract put into the solemn form of a 
charter, in which nothing is said about that which 
lie claims merely on the foundation of its having 
be(*n exhibited on the plan. — Heriot’s Hospital 
Feoffees v. Gibson (1814), 2 Dow, 301 ; 3 E. K. 
873. 

Ainioiations : — Consd. (iordon r. Marjoribanks (1818), 

(? Dow, 87. Apld. N. B. Ky. y. Tod (1846), 12 Cl. 6c Fin. 
722 ; Bcardmer r. L. 6c N. W. lly. (1846), 1 Mac. 6c U. 
112. Refd. Squire v. Campbell (1830), 1 My. & CT. 4.59 ; 
Breynton v. L. & N. W. Ky. (1816), 2 Coop. temp. Cott. 
108 ; Tulk L\ Moxbay (1848), 1 H. & Tw. 105 ; Wooda 
r. North Staffordnlilre lly. (1849), 14 L. T. O. S. 123 ; 
A.-G. V. G. E. Ky. (1872), 41 L. J. Ch. 202 ; Whitehoubc r. 
Hugh, [1906J 1 Ch. 253. 

2410. Whether warranty that land will be 

divided & laid out as shown.] — G ordon v, Mar- 
.TORTBANKS (1818), 6 Dow. 87 ; 3 E. Li, 1408, 

TT. 1 j . 

2411. .J — Where the vendor of land 

in lots for the purpose of buildings, accompanies 
his description, particulars, & conditions of sale, 
with a map delineating the intended divisions of 
the pj-op(‘rty by new roads, he must be under- 
stood to hold out expectations that the lots will 
be so divided, & it would not be competent to 
him to divide the land in a different manner, so 
as to attract an occupancy & population entirely 
different from that which woidd have been pro- 
duced by actihg on the plan proposed & held 
out at the sale. — Peacock v, Penson (1848), 11 
Beav. 355 ; 18 L. J. Ch. 57 ; 12 L. T. O. S. 329 ; 
12 Jur. 954 ; 50 E. R. 854. 

Annoiaiions : — Reid. Sidney r. Clarkson (1865), 14 \V. K. 
157 ; Furness Ky. v. Cumberland Co-op. Bldg. Soc. (1884), 

52 L. T. 144 ; Re Birmingham & District Land Co. & 
Allday, [1893] 1 Ch. 342. Mentd. liamsden r. Hirst (1858), 

4 Jur. N. S. 200. i 

2412. Conclusiveness of description & plan.] — | 

A deed purported to convey “ all that messuage or | 
farm house, etc., & several closes, etc., of land 
1 hereto belonging, called Gotton Farm, in the 
occupation of J., & containing, etc., &: consisting 
of the several particulars specified in the first 
division of a schedule thereunder written, & more 


particularly delineated in a map or plan thereof 
drawn in the margin of th(^ said schedule.” There 
were no general words. In an action brought to 
try the right to a slip of land, which was not 
mentioned either in the schedule or in the plan 
above referred to, evidence was offered on the 
part of deft, to show that the locus hi quo had 
always been occupied with the closes mentioned 
&; delineated in the schedule &; plan, k, treated 
as part of Gotton Farm : — Held : this evidence 
was not admissible, & that the deed was conclusive. 
— ^Barton v, Dawes (1850), 10 C. B. 261 ; 19 
L. J. C. P. 302 ; 138 E. R. 106. 

Annotations: — Mentd. Wood v. KowclllTo (1851), 6 Exob. 

407 ; Re Brockett, Dawes v. Miller, [1908] 1 Ch. 185. 

2413. Whether purchaser entitled to insist on 
plan.] — Re Sansom & Narbeth’s Contract, No. 
2415, post. 

Admissibility of maps & plans.]— Evidence, 
Vol. XXII., pp. 381-383. 

Admissibility of extrinsic evidence — To Identify 
property conveyed.] — See Deeds, Vol, XVII., 
pp. 323-325, Nos. 1340-1355. 

Matters prior to contract.] — Sec Deeds, 

Vol. XVII., pp. 341, 342, Nos. 1519-1527. 

Falsa demonstratio non nocet.]— Deeds, Vol. 
XVII., pp. 277-283. 

(6) Parcels. 

See, qeneralhj, Deeds, Vol. XVII., p. 374, Nos. 
1833-1836. 

Parcels or no parcels — Function of judge & jury.] 

— See Deeds, Vol. XVII., p. 374, Nos. 1833-1835. 

What passes —Conveyance of copyholds.] — See 
Copyholds, Vol. XIll., pp. 13-16, Nos. 50-79 
& Ijaw of Prop('rty Act, 1922 (c. 16), s. 128. 

- — Conveyance of land adjoining highway.]— 
See Highways, Vol. XXVI., pp. 321, 322. 

Conveyance of land adjoining river.] See 

Waters (to Watercourses. 

Mines & minerals.] — See Mines, Vol. 

XXXIV., pp. 606-010, (;66-008. 

Royal grants.]— 6’ce Constitutional Law, 

Vol. XI., pp. 568-573. 

2414. Description of parcels— Right of purchaser 
to frame description- Subject to description giving 
effect to contract.] — A purchaser is entitled to say 
by what description ho wishes to have the subject- 
matt(‘r of a purchase vested in him, but the de- 
scription must give effect to the contract entered 
into. Under Michael Angelo Taylor’s Act, 1817 
(c. xxix), a borough council contracted to purchase 
from its owner a piece of land for street widening. 
The piece was coloured pink on a plan annexed 
:o the notice to treat, (to appeared to project 
nto a street some 10 feet beyond a proposed new 
ine of frontage of the 8tre(‘t indicated by a red 
ine. There were no figures on the plan, except a 
jcale of feet, showing any dimensions. The 
irendor in his claim set out the length (to breadth 
of the piece & its area in feet (to inches, (to required 
those dimensions to be inserted in the conveyance, 
whereas the council only proposed to describe the 
piece by reference to the plan : Held : the 
dimensions as set out by the vendor must be 
nserted in the conveyance. — Monighetoi v. 
Vandsworth Borough Council (1908), 73 J. P. 

2415 , ,J — In simple cases a purchaser 

s entitled to liave land conveyed to him by 
:’eference to a plan on liis conveyance. 

The purchaser is entitled to have an appropriate 
descrijition of the property as at the (late of the 
conveyance to himself, (to it is a convenient practice, 
to one which I tliink the purchaser is entitled to 
nsist upon, that the modern description shall be 
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Sect, 5. — Form of conveyance: Sah-sccL 1, (6), 

(c) ^ id),] 

connected with the old description so tliat there 
shall be a continuous description of the property 
(SwiNFEN Eady, J.)* — Sansom & Narbeth’s 
Contract, [1910] 1 Ch. 741 ; 79 L. J. Ch. 374 ; 
102 L. T. 677 ; 54 Sol. Jo. 475. 

2416. Whether conclusive of property conveyed — 
Small portion of additional land — In vendor’s pos- 
session.] — Pltf. owned property A. over which an 
artificial watercourse or niill-raco ran in open 
wooden troughs leading to a mill lower down on 
property B. belonging to defts. For a great 
number of years there had been & still were a fell- 
monger’s yard <fe a stonemason’s yai*d on y)roperty 

A. , ilie tenants of both of which had in fact been 
accustomed to use water from tlie trough for tlie 
purpose of their respective businesses. Other 
acts of ownersliip of the watercourse had beim 
exercised by the occupiers of the mill on property 

B. who were responsible for the repair of th(‘ 
troughs. For over a hundred years y^rior to 1907 
l)roi)erty A. 6c property B. had been in common 
ownershiyj, & it was during this time that the 
artificial watercourse had been made. In 1907 
yiroperty A. was conveycni to yjltf. without any 
mention of the water, i’roperty B. was at the 
same time conv(‘yed to defts. “ together with full 
right of passage 6c running of w’ater to tlie mill 6c 
premises as now 6c lieretofori* used & enjoyed 
therewith : — Held : on a conveyance of land, 
stated to contain 1542 square yards & said to be 
coloured on a sale plan, the conveyance would pass, 
a« between the vendor Sc the y^urchaser, land of 
which the vendor was in fact in yiossession, but 
which was not apparently coloured on the plan & 
which included 140 square yards more than the 
1,542 square yards specified in thi* parc(‘ls. — Lewis 
e. Meredith, [1918] 1 Ch. 571 ; 82 L. J. Ch. 255 ; 
108 L. T. 549. 

Estoppel by deed.J—^Vc EsrorrEL, \ ol. XXI., 
pp. 262, 203. 

(c) (General Worth. 

See Law of Proyiorty Act, 1925 (c. 20), s. 62, A, 
generally, Deeds, Vol. XVII., yq). 375-380. 

2417. What passes by conveyance — Whether 
fixtures pass.] — The owner of a freehold house, in 
which there were various fixtur(*s, sold it by 
auction. Xothing was said about the fix times. A 
conveyance of the house was executed, 6c possession 
given to the pm’chaser, the fixtures still remaining 
in the house : — Held : (1) they yiassed by the con- 
veyance of the freehold ; A even if they did not, 
the vendor, after giving up the yiossession, could 
not maintain trover for them. 

(2) A few ai'ticles, which were not fixtures, were 
also left in the house ; the demand described them 
together with the other articles, as fixtures, A the 
refusal was of the fixtures demanded : — Held : 
upon this evidence pltf. could not recover them in 
this action. — Colegrave v. Dias Santos (1823), 
2 B. & 0. 70 ; 3 Dow. A By. K. B. 255 ; 1 L. J. 
O. S. K. B. 239; 107 E. B. 311. 

Annotations: — As to (1) CODSd. R. v. St. Dunstan, Kent 

(1826), 7 Dow. & Ry. K. B. 178. Apld. Longstafl v. 

Meagoo (1834), 2 Ad. & El. 167. Consd. Hlt^man v. 

Walton (1838), 4 M. & W. 409 ; lie Gai*wan, Kjt p. Bai'clay 

(1866), 6 De G. M. & G. 403 ; Wilde r. Wators (1866), 16 

C. B. 637 ; Walnisley r. Milne (1869), 7 C. B. N. S. 115. 

Reid. M KintoBh r. Trotior (1838), 1 Horn & H. 20; 

Shoou Evans r. liichlo (1839), 7 Dowl. 337 ; Elliott r. 

Bishop (1864), 10 Exoh. 496 ; Mather v. Fiaser (1856), 

2 K. & J. 536 ; Gough r. Wood, 11894] 1 Q. B. 713. 

Generallu, Reid. JRc Gye A Hughes, Ex p. Reynal (1841), 

2 Mont, D. & DC G. 443. 

2418. Reversionary interest — Parol 

agreement.]— A reversionary interest in trade 


fixtures wiU pass to a purchaser under a pai*ol 
agreement.— P etrie v. Dawson (1845), 2 Car. & 
Kir. 138, N. P. 

2419. Granary.] — Under a convey- 
ance of land, a farm house A fixtures : — Held : 
(1) rick straddles, which consisted of stone pillars 
mortised to a brick foundation let into the earth 
A stone caps mortared on the phial's passed either 
as part of the land or as fixtures ; (2) a tlireshing 
macliino fixed by bolts A screws to posts let into 
the ground, so that the machine could not be got 
out without disturbing some of the soil, also passed 
under tlie deed ; (3) a granary which rested upon 
a wooden foundation, supported by straddles, A 
cayiable of being lifted by sufficient power from the 
straddles without disturbing them, was a mere 
chattel ; A even if un^er the circumstances of the 
case it would pass as a chattel, the word “ fixtures ” 
being large enough to include movable cliattels, 
still the removal of it during an outstanding term 
could not be made the subject of a count for injury 
to ])ltf.’s reversionary interest, or a count in 
trover, the possession being in the t(*nant. — 
WiLTsiiEAR V. Cottrell (1853), 1 E. A B. 674 ; 
22 L. J. Q. B. 177 ; 20 L. T. O. S. 259 ; 17 Jur. 

I 758 ; 118 E. B. 589. 

Annotations As to (2) Apld. Holland v. Hodgson (1872), 

L. R. 7 C. P. 328 : Hobson v. Gorringe, [1897 J 1 Ch. 182. 

A bio (3) Distd. Pole-Carcw v. Western Counties A Geiienil 

Manure (’’o., [1920] 2 Ch. 97. Refd. (3hidley v. West Ham 

(1874), 32 L. T. 486; Monti v. Barnes, 11901] 1 K. B. 

206 ; Vaudeville Elect licj Cinema v. Muriset, 11923] 2 Cli. 

74. Ucncrally, Re!d. Elliott v. Bishop (1861), 10 Exch. 

496. 

2420. — — Rick straddles.] —Wxltshear v. 

Cottrell, No. 2419, ante. 

2421. Machinery — Threshing 

machine.] — W iltsiiear v. Cottrell, No. 2419, 
ante. 

2422. Looms.] — Looms in a 

mill were not fixed, but were merely steadied, by 
having their four iron legs let into four loom-foots 
di'opyied into the floor : — Held : they did not pass 
by a mtge. of the mill A the machinery belonging 
to the mill, nor by a contract for sale in siimlar 
terms. — Hutchinson v. Kay (1857), 23 Beav. 
413 ; 26 L. J. Ch. 457 ; 29 L. T. O. H. 138 ; 3 Jur. 
N. S. 652 ; 5 W. B. 311 ; 53 E. B. 163. 

Annotations : — Distd. Cort v. Sagur (1868), 3 H. & N. 370. 

Apld. Metropolitan Coimties, etc. Soc. r. Bro\Mi (1869), 

26 Beav. 464. Distd. Boyd v. Shorrock (1867), Jj. R. 6 

Eq. 72. 

2423. .] — Power v. Wells 

(1889), 6 T. L. R. 32, D. C. 

2424. Timber.] — Testator, after devising 

specific real estate, devised all the residue of his 
estate to trustees for ninety-nine years, without 
impeachment of waste ; A, subject thereto, to his 
son W. for life, without impeachment of waste ; 
remainder to his granddaughter C. for life, without 
impeachment of waste ; remainder to her issue in 
strict settlement. The trusts of the term were to 
raise money by mtge. or sale of the promises com- 
prised therein. The will contained a proviso that 
no part of the timber upon the residue of liis real 
estate should be cut untU his granddaughter 
attained twenty-one, at which time liis trustees 
were to cut such timber as they should think fit, 
A pay the proceeds to his granddaughter for her 
sole use. In 1835 W. died, A in 1836 the grand- 
daughter attained twenty-one, A died in 1842, 
leaving an only child A her husband surviving her, 
the trust/ees not having exercised the power of 
cutting timber. In 1843 the term was sold for the 
purposes of the trust : — Held : the purchaser was 
entitled to the timber standing upon the estate at 
the time of the sale. — W atlington v. Waldron 
( 1853), 4 Do G. M. A G. 259 ; 23 L. J. Ch. 713 ; 22 
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1>. T. O. S. 207 ; 18 Jur. 317 ; 2 W. K. 120 ; 43 
E. K. 500, L. 0. & L. J. 

All estate clause.] — See Law of Property Act, 
1926 (c. 20), 8. 63, &, Deeds, Vol. XVII., pp. 
383-386. 

Grant of easements.] — See Easements, Vol. 
XIX., pp. 32-35. 

Royal grants.] — See Constitutional Law, Vol. 
XI., pp. 668, 569. 

Estoppel.] — See Estoppel, Vol. XXI., p. 207, 
Nos. 870, 871. 


{d) Inierjpreiation of Particular Ex'prc’isio)^^. 

Meaning of words generally .] — Sec Deeds, Vol. 
XVII., pp. 204-273, Nos. 773-881. 

2425. “More or less.”] — As to the expre^ion 
“ more or less ” I do not say those words in a 
contract will not include a few additional acres ; 
but if the parti(‘s are contending about 3 acres, it 
would be very singular upon those words to add 
24 map acres (Loud Eldon, C.).-- Townsiiend 
(Marquis) v, Stangroom (1801), 0 Ves. 328 ; 31 
E. K. 1070, L. C. 

Ainwlalions : — Reid. Clowes V. HiyRinsou (181 11), 1 Ves. A IL 
r)21 ; Beaumont v. Bramley (1822), Turn, be It. 41 ; 
Mauser v. Back (1848), 6 Haie, 4 13 ; Smithson v. I’owcll, 
J’owellv. Smithson (1852), 20 L. T. O. S. 10.5 ; llichardbon 
r. Smith (1870), 39 L. J. Ch. 877 ; Craddock v. Hunt, 
[IU23J 2 Ch. 130. Mentd. Mordoek v. Buller (1801), 
10 Ves. 292 : Squire n. Campbell (1836), 1 My. & Cr. 459 ; 
Jjondon & Blrnaingham liy. v. Winter (1840), Cr. & Ph. 
57 ; Wood n. Searth (1855), 2 K. & J. 33 : Voulllon v. 
States (1856), 25 L. J. Ch. 875 ; Fowler v. Fowler (1859), 
4 Do G. & J. 250 ; Wharram v, Whatram (1861), 4 New 
Rep. 117 ; Carroll v. Kcays, Keays v, Carroll (1873), 22 
W. R. 243 ; Re Marlborough, Davis v, Whitehead, 11894J 
2 Ch. 133 ; Fowler V. Sugdeii (1916), 115 L. T. 51. 

2426. .] — Purchaser not entitled to an 

abatement for a deficiency in quantity ; the 
particulars describing the estate as containing by 
estimation 41 acres, be the same more or less. 
Qu, : as to the effect of the words “ b(‘ the same 
more or less ” in a particular of sale. 

The effect of the words “ more or less ” added 
to the statement of quantity has never been yet 
absolutely fixed by decision, being considered 
sometimes as extending only to cover a small 
difference the one way or the other, sometimes as 
leaving the quantity altogether uncertain & throw- 
ing upon the purchaser the necessity of satisfying 
himself with regard to it. In this instance the 
description is rendered still more loose by the 
addition of the words “ by estimation ” (Grant, 
M.li.). — Winch v, Winchester (1812), 1 Ves. & 
B. 375 ; 35 B. R. 146. 

Atimiatxons : — Apld. Denny v. Hancock (1870), 18 W. R. 
566. Consd. Jolitfe v. Baker (1883), 11 Q. B. D. 255. 
Reid. Huddorsflold Corpn. v, Jacomb (1874), 30 L. T. 78. 

2427. Interpretation not affected by subse- 

quent conveyance — To third person.] — The con- 
veyance to deft, described the land as containing 
the dimensions shown & delineated on a plan in 
the margin, “ be the same a little more or less,” & 
purported to convey it as it was then held & en- 
joyed by the 'vendor. The plan specified the 
dimensions in feet & inches, & the mcasmement 
corresponded with the actual measurement to a 
few inches : — Held : the description could not b(‘ 
controlled or affected by the fact that 0 feet of the 
part of the passage purporting to be conveyed to 
deft, was also included in the subsequent convey- 
ance to pltf., & had been treated as part of No. 1 
by being covered in & included in the curtilage. — 
Dodd v, Burciiell (1802), 1 H. & 0. 113; 31 
L. J. Ex. 364 ; 8 Jur. N. 8. 1180 ; 158 E. R. 822. 
Anjw/atwn .—Mentd. Hall v. Lund (1863), 1 H. & C. 676. 

.]—See Deeds, Vol, XVII., pp. 378, 379, 

Nos. 1877-1882. 

2428. “ Clear yearly value ” — What outgoings , 


etc. excluded.] — From what charges the estate 
settled ought to bo exempt ? That depends on 
the words “ clear yearly value.” 

... I am of opinion the words in this case do 
not extend to land tax. The word ” clear ” should 
be construed in the jiower, as it would in an 
agreement between buyer & seller : tliat is, clear 
of all outgoings, incumbrances, & extraordinaiy 
charges, not according to the custom of tlie 
country, as tithes, poor rates, church rates, etc., 
which are natm’al charges on the tenant (Lord 
Hardwick E, 0.). — Tyuconnell (Lord) r. An- 
cahter (Duke) (1754), Amb. 237 ; 27 E. R. 159 ; 
sub nom, Tyrconnel (Earl) v, Ancaster (Duke), 
Ancaster (Duke) v. Siierrahd (JjADY), 2 Ves. 
Sen. 499, L.G. 

Annotation . -Mentd. Saimdors v. Shafto, [1905] 1 Ch. 126. 


2429. “Month ” — Whether calendar or lunar. | 

— The word month may mean lunar or calendar 
month, according to the intention of the contract- 
ing parties ; therefore where upon a sale of land 
on Jan. 24 it was agreed by tlie conditions of sal(‘ 
that an abstract of the title should deliv(‘iM‘(l 
to the iiurchaser within a fortnight from (lie dat<‘ 
thereof, to be returned by liim at tin* end of two 
months from tlie said dati' that a draft of th(^ 
conveyance should b(' delivered witliin tiiree 
months from the said dat(% to be redelivered within 
four months from said date and tJie )>urchase to b(* 
completed on June 24, making a period of pr(‘cibely 
five calendar months from the date of the sale A 
conditions the word months was held to m(»an 
calendar & not lunar months, by r(^ferenee to tlie 
whole period fixed for the comiiletion of t}i(‘ con- 
tract. The condition for delivery of the draft of 
the conveyance within three months, was not a 
condition precedent with respect to its dclivi‘ry 
within the precise time. — Lang v. Gale (1813), 1 
M. & 8. Ill ; 105 E. R. 42. 

Annotations Distd. Rc Swinford 8c Horn G^17), 6 M. A S, 
226. Apld. Corkoll r. Gray (1822), 6 Mooio, C. P. 48. L 
Consd. Helsham-Jonos v. Heimen (1914), 81 L. ,1. Ch. 569. 
Reid. SinipHoji r. MaTpritsoii (1847), 11 Q. B. 2:i' ; Bruucr 
V, Moore, [1904j 1 CUi. 305; Frith Enprineeiiug Co. v. 
Sanford Rlloy Stoker Co. 8c Babcock 8c Wileox (1920), 
37 R. P. C. 217 ; Schiller v. Peterson, [1924] 1 Ch. 394. 


-.] — See, generally. Time, 

2430. “ Error or misstatement ” — Intentional 
misrepresentation not covered.]— No compensation 
in a case of great intentional misrepresentation, 
although so provided by the conditions of sale in 
case of “ any error or misstatement ” in the par- 
ticulars.- Stewart v. Aliiston (1815), 1 Mer. 
26 ; 35 E. R. 587, L.C. 

Annotations : — Consd. Flight v. Booth (1834). I Blnpr. N. C. 

370 : Taylor v. Martiudale (1842), 1 Y. A C. Oh. Chh. 6.')8. 

Apld. Gibson V. D’Fste (184 3), 2 Y. & C. Ch. Can. 54 2. 

Consd. Biookc r. Rounthvalte (1846), 5 Haie, 298. 

Apld. Leyland v. Illingworth (1860), 2 Do G. F. A J. 

Distd. Denny v. Hancock (1870), 18 W. R. 566. Refd. 

Scott V. Hanson (1826), 1 Sim. 13; Price v. Macaulay 

(185 2i, 2 l)e G. M. A G. 339 ; Re Davis A Cavey (1888), 

40 Ch. D. 601. 

2431. “ Ground rent.”]— Stewart v. Alllston, 
No. 2430, ante. 

2432. .] — BARTLEur v. Salmon, No. 2967, 

post 

2433. “Derivative lease” “Underlease” 
Whether convertible terms.] Qu. : whether ^ de- 
rivative lease ” & “ underleas(‘ ” are convertible 
terms. — Brumfit v. Morton (1857), 30 L. T. O. S. 


98 ; 3 Jur. N. S. 1198. 

2434. “ Rents & profits.”] The conditions of 
.sale stated that the purchaser would upon com 
pletion, be let into receipt of ‘‘ the rents & 
profits ” : — Held : this, unexplained, meant ordi- 
nary rents profits, &; not the merely nominal 
rents & profits reserved upon leases for lives. — 
Hughes y. Jones (1861), 3 Do O. F. & J. 307 ; 



280 


Sale of Land. 


Sect. — Form of eoiivcyunvc ; Stib-scrl. 1, F. (d) 

<fe (p), F. <t- a. (a) <& (6) i.l 

31 L. J. Oh. 83 ; 5 L. T. 408 ; 8 .Tui'. N. K. 300 ; 
10 W. R. 130 ; 45 E. B. 807, L. JJ. 

Amnotaiions : — Montd. Carroll r. Kcovs, KcajH v. Cairoll 

(1873), 22 W. R. 243 ; Phillips v. Miller (1875), J.. R. 10 
, » Royal Pristol Pcnnanent Bldg. Soc. v. Bomash 

(1887), 35 Ch. 1). 390. 

(r) Bxceptiom and Reservations. 

Sec, generally. Deeds, Vol. XVII., pp. BSO-382. 

Reservations & exceptions of easements.] - See 
Easements, Vol. XIX., pp. 25, 20. 

Exception of mines from conveyance.] — Sec 
Mines, Vol. XXXIV., pp. 067, 008. 

Reservation of legal estates.] --*SVe Law of Pro- 
perty Act, 1925 (c. 20), s. 05. 

Reservation of rights over game.] — See Game, 
Vol. XXV., pp. 253-355. 

Reservations in conveyances of copyholds.] — 
See Copyholds, Vol. XIII., pp. 15, 10. 

F. Habendum. 

See, generally. Deeds, A^ol. XVII., i)i>. 38.5-3S9. 

2435. Proper ofllce of habendum — To restrain 
generality of premises.] — In deeds, the proper onice 
of the habendum is to restrain the generality of the 
premises. — Burton v. Barclay (1831), 7 Bing. 
745 ; 5 Moo. cV P. 785 ; 9 L. ,T. O. S. C. P. 231 ; 
131 E. K. 288. 

2436. What may be inserted in habendum - 
Saving clause in general terms- Sale subject to 
undefined conditions.] — Trustees for sale who sold 
under a condition that “ tlie property is sold & will 
be conveyed subject to all free rents, quit rents, 
& incidents of tenui’(% to all riglits of way, water, 
& other easements, if any . . . without any obliga- 
tion on the vendors to defin(‘ any such rights or 
claims ” : — Held : entitled to Jiave a saving in 
general terms inserted in the habendum of the 
conveyance, althougli it was not shown or asserted 
that the ])rope]‘ty was subject to any of the lia- 
bilities so specified. -Galpj v. Squier (1877), 
5 Ch. D. 625 ; 46 L. J. Ch. 672 ; 36 L. T. 032, i\ A. 

2437. — Whether restrictive covenants not 
mentioned in abstract.] — Contract for piu'chasc of 
lands, which afteiwards proved to be subject to 
cov(*nants, of whicli there was no notice on the lace 
(d the contract. Specific performance of such a 
contj’act refused as against the purchaser, on the 
P’ound that he could not be compelled to enter 
into similar covenants, or to have them recited in 
the deed of conv('yanc(‘, but that he might elect 
either to rescind tlu* contract or to accejit a con- 
^eyance with the covenants.— L ukey v. IIuUts 
( 1855), 3 Eq. Kep. 510; 24 L. J. Ch. 495 ; 25 
L. T. O. S. 7 ; I Jur. N. S. 200 ; 3 W. K. 306. 

2438. - — •] — A contract for sale of a 

freehold house provided that all objections tV 
requisitions in respect of the title or the abstract 
or the particulars or anything appearing therein 
should bo made within fourteen days from the 
delivery of the abstract, <&; by condition {a) that 
if any objection or requisition should be made 
whicli the vendors should be unable or unwilling 
to comply with, the vendors should be at liberty 
to rescind. The iiurchaser accepted th(' title as 
shown by the abstract, & forwarded draft convey- 
ance to the vendors, which the vendors altered 
so as to show that the conveyance was made 
subject to certain restrictive covenants contained 

eailier date than tlie commencement 
ot the title. Tlie purchaser, who was willing to 
take the property notwithstanding the restrictive 
covenants, of which she had had no previous 
notice, asked to see a copy of the restrictive 


covenants, & objected to the conveyance in the 
altered form, on which the vendors gave notice 
1 to rescind : — Held : the purchaser had not made 
any objection or requisition entitling the vendors 
to rescind within condition (a) & she was entitled 
to a conveyance according to the abstract delivered 
without reference to the restrictive covenants. — Re 
Monckton & Gilzean (1884), 27 Ch. D. 555 ; 
54 L. J. Ch. 257 ; 51 L. T. 320 ; 32 W. R. 973. 

Annotation : — Mentd. Rc Rlloy to Streatflcld (1886), 34 

Ch. D. 386. 

2439. Whether restrictive covenant men- 

tioned in abstract — Not mentioned in particulars 
or conditions.] — A contract for the sale of some 
freehold land provided, by one of the conditions, 
that if any objection or requisition as to, inter 
alia, title or abstract, or evidence of title or con- 
veyance, should be insisted on, & the vendors 
should be unable or unwilling to remove or comply 
therewith, they should be at liberty, by notice in 
writing, to annul the sale. When the abstract was 
delivered to the purchaser, it appeared that the 
conveyance to vendors’ testator was of the land 
together with a wall fence on the east side of it, 
“ which wall fence w.as to be for ever thereafter 
repaired & kept in repair ” by testator, his heirs 

assigns. This obligation was not mentioned in 
the particulars & conditions of sale, & the pur- 
chaser did not know of it until the delivery of the 
abstract. The purchaser accepted the title as 
shown by the abstract, tendered to the vendors 
a draft conveyance which made no reference to 
the obligation to repair the wall fence. The 
vendors inserted the words “ subject to <5c with the 
liability for ever to repair the wall fence ” by the 
purchaser, his heirs A assigns. The purchaser 
objected to the conveyance in the altered form, 
whereupon the vendors gave notice to rescind the 
contract. 'J'he purchaser then brought an action 
for specific performance of the contract, claiming 
the right to a conveyance without the additional 
words : — Held : as (a) if the obligation to repaii’ 
the wall ran with the land, it would bind the 
purchaser whetlier there was any reference to it in 
the conveyance to him or not, (6) if it did not 
run with the land, the vendors, not having men- 
tioned this obligation in the particulars, had no 
right to insert any words in the conveyance im- 
posing it on the purchaser, they were not entitled 
to rescind the contract. — H ardman v. CiiiiiD 
(1885), 28 Oh. D. 712; 54 L. J. Ch. 695; 52 
L. T. 465 ; sub nom. Rc Hardman & Ohu.d, 33 
W. R. 544. 

Ann^olation : — Consd. Re Gleiitou 6c Saundt.M’H to Iladen 

(1885), 53 L. T. 434. 

2440. Whether restrictive covenant not 

mentioned In contract — Omission rendering vendor 
liable to action.] — Under a contract with a pur- 
chaser for the sale of land in fee simple free from 
incumbrances, with the exception of one specified 
restrictive covenant, the vendor is not entitled to 
insert in the conveyance a further restrictive 
covenant on the ground that he has entered into a 
prior contract with another which would render 
him liable to an action unless the further restrictive 
covenant was inserted, though the prior contract 
might be a good defence to an action for specific 
performance. 

This (to purchaser’s] liability, if any, under the 
covenant depends, not on its inclusion in the con- 
veyance, but on his notice of its existence (Keke- 
wicK, J .). — Re Wallis & Barnard’s Contract, 
[1899] 2 Ch. 515 ; 68 L. J, Ch. 753 ; 81 L. T. 382 ; 
48 W. R. 57. 

Annotation .-—Reid. Rc Hughcb & Ashley 'a Contract, [lUOOJ 

2 Uxit oD5* 
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Words of limitation.] — See Law of Property Act, 
1925 (c. 20), s. 60 ; &, generally. Real Property, 
pp. 668 et 

Estoppel by habendum.] — Sec Estoppel, Vol. 
XXI., p. 267, No. 868. 


a. Covenants, 

(a) In General, 

Covenants & provisoes generally.] — See Deeds, 
Vol. XVII., pp. 889-408. 

Enforcement.] — See Part XI., Sect. 3, post. 
Covenants as estoppel.] -See Estoppel, Vol. 
XXI., pp. 263-266. 

{b) Covemuds for Title, 
i. In General, 

See, now, LaAv of Property Act, 1925 (c. 20), s. 
76. 

2441. Extent of liability of vendor —Whether 
absoiute warranty.] — A. after granting certain 
premises in fee to B., & after warranting the same 
against liimself A liis heirs, covenanted, that 
notwithstanding any act by liirn done to the 
contrary he was seised of tlie premises in fee, & 
that he had full power, etc. to conv(‘y the same ; 
he then covenanted for liimself, his heirs, (*xors. 
tVi administrators, to make a cartway, & that B. 
should quietly enjoy without interruption from 
himself, or any person claiming under him ; Ac 
lastly, that he. Ids heirs, & assigns, & all persons 
claiming under him, should make further assur- 
ance : — Held : the intervening gcmeral words, 
“ full power, etc. to convey,” were either part» of 
the preceding special covenant ; or, if not, that 
they were qualified by all the other special cove- 
nants against the acts of himself & his heirs. 

If a man purchase an estate of iniieritance & 
afterwards sell it, it is to be understood primdfaeie 
that he sells tlie estate as he received it : & the 
purchaser takes the premises granted by him 
with covenants against his acts. If the vendor 
has taken by descent, ho covenants against his 
acts & those of his ancestor ; & if by devise, it is 
not unusual for him to covenant against the 
acts of the devisor as well as his own. ... If 
he has bought an estate in fee, & at the time of the 
resale has but an estate for life, it must liave been 
reduced to that estate by his own act, & in that 
case the i)urchaser will be protected by the vendor’s 
covenants against any act done by himself. But 
if the defect in his title depend upon the acts of 
those who had the estate before him, k> he honestly 
but i^orantly proposes to another peivson to 
stand in his situation, neither liardship nor injustice 
can ensue (Lord Eldon, O.J.). 

The covenant would then stand thus : The 
gi'antor covenants that notwithstanding any act 
done by him, ho is seised of the estate, & hath 
good title to * convey. The two clauses are 
synonymous (Buller, J.). — Browning v, Wright 
(1799), 2 Bos. & P. 13 ; 126 E. R. 1128. 

Amiolaiicytis : — Consd. Hesse v. Stevenson (1803), 3 Bus. & P. 
r>65 ; Barton v. Fitzgrernld (1812), 15 East, 530. Apid. 
Hicklcmore v, Thlstlcton (1817), 6 M. & S. 9. FoUd. 
Foorti r. Wilson (1818), 8 Taunt. 543. Distd. Ninel v. 
Marshall (1819), 1 Brod. & Bing. 319. Apld. Milner v, 
Horton (1824), M'Cle. G4 7. Consd. Saward v, Anstoy 
(1825), 10 Moore, C. P. 56. Apld. Stannard v. Forbes 
(1837), (5 Ad. & El. 572. ConM. Thackeray r. Wood 


(1864), 5 B. & S. 325. Refd. Howell v, lliehards (1809), 

1 1 East, 633 ; SnUth v. Compton (1831), 3 B. & Ad. 189 ; 
Teulon v. Curtis (1832), You. 610 ; Young r. Kaincook 
(1849), 7 C. B. 310 ; Farrall v. lllldltch (1859), 28 L. J. 
C. P. 221 ; David v. Sabin, [18931 1 Ch. 523. Mentd. 
Budd V, Falrmaner (1831), 8 Bing. 48. 

2442. .] — (1) Conveyance by lease & 

release & fine set aside upon great inadequacy of 
consideration, combined with misrepresentation & 
surprise upon parties in extreme distress, ignorant 
of their interests, & not properly protected. Qu : 
as to the effect of inadequacy alone. 

(2) According to the usual course upon tlie 
conveyance of an estate, derived by descent, the 
covenants are against the acts of the ancestor, 
from whom it is descended ... & the acts of the. 
party conveying ; &, if there should have been an 
intermediate heir, supposed to be dead, it is 
reasonable that tlie covenants should extend to 
Ids acts ; but, if the sale takes place under such 
circumstances, that it is not known, whether there 
was an intermediate heir, & the consideration is 
reduced in proportion to the doubt upon the title 
in that respect, no one would think of making the 
party covenant against the acts of such inter- 
mediate heir, if there happened to be one ; as 
then the conveyance would be all \vrong ; & 

whether the covenant is by a rich or a jioor man 
cannot be taken into consideration (Lord Eldon, 
C.). — Pickett v. Loggon (1807), 11 Ves. 215 ; 33 
E. R. 503, L. C. 

Annotationa : — Generally, "Bllenid, Hicks v. Sallitt (1854), 3 
Dc G. M. & G. 782 ; Houstoun i\ Sligo (1885), 29 Ch. 1). 
448. 


2443. - .] - The assignor of a term 

covenanted that he had not at any time done any 
act whereby the premises assigned could be 
incumbered & that, notwithstanding any such 
act, the lease was a good subsisting lease & that 
deft., at the time of executing the assignment, had 
in himself a good right to assign the premises in 
manner aforesaid : — Held : the covemant that th(i 
assignor had good right to assign was qualified 
<fc restrained to his own acts only. — Foord v, 
Wilson (1818), 8 Taunt. 513 ; 2 Moore, C, P. 592 ; 
129 E. R. 494. 

Annotation : Distd. Nind v. Murwhall (1819), 1 Brod. & Bing. 

319. 


2444. -.| — If a man covenants to sell 

a fee simple estate, fre(‘ from all incumbrances, 
says no more, it is clear that covenant carries 
in gremio, & in the bosom of it-, the right to 
proper covenants. Why ? Because that sort 
of engagement has in all time been carried into 
execution in a form & mode, which alter most 
materially, substantially & importantly, the effcict 
of the mere conveyance. If no more is done 
than the agreement imports, the conveyance 
contains express covenants (IjORD Eldon, C.). — • 
Church v . Brown (1808), 15 VT\s. 258 ; 33 E. R. 
752, L. C. 


Annototions : — Reid. Browiio v. Baban (1809), 15 Vos. .)28 , 

Biickland v. 

> (1874), 
LT*oport y 


[nnoxations : — Reia. orowiio v. itanau uoujo, a-' vu 
B lakoHlcy v. Wliioldon (1841), 1 Hare, 176 ; Biici 
Papilloii (1866), 15 W. U. 92 ; Bartlett ik Greoiic 
30 L. T. 553 ; Wall v. (Mty of London Ileal 



rrrortal,“[i902] 1 Ch. 727 ; .lacknon r. Win^us, [19‘231 
I (^h. 373; Keeves v. Dean, Nunn v. Pellegrini, [1924J 
1 K. B. 685 ; lluHHell v. Beochain, [1924] 1 K. B. 525 ; 
AbrahaniH r. MaeFishedes, [1925] 2 K. B. 18. 


PART IX. SECT. 6, SUB-SECT. 1.— 
O. (b) i. 

2441 i. Extent of liability of rendt>r — 
WheiJier absolute warranty .] — The pre- 
vision of tho Conveyancing Ordinance 
iu reference lu the implication of 


abboliito foveiiaiitH for title in a c«>n- 
veyance on sak* <loes not affeet the 
operation of a contiuct for the sale 
of real estate, & a vendor who Is him- 
self a purchaser for value is not bound, 
unless tho contract of sale so pro- 
vides, to give a pmehaser absolute 


covenants for title, but may restrkd 
the covenants for title to the acts & 
deeds of himself 8c those claiming 
under him. — C ameron v. Tutohen 
(1883), J N. Z. L. 11. 392 (S. C.).— 
N.Z. 
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Sect* 5 , — Form of conveyance : Suh-sevt 1, (}, (h) i. 
<&: ii,] 

2445. — — .] — Covenants in an indenture 

of sale, that the covenantors were seised of a good 
estate in fee simple & good right, etc., to convey, 
held to be qualilied & restricted by a subsequent 
covenant for quiet e^oyment without any let, 
etc., by them, their heii’s or other persons claiming 
imdor them. — Milner v, Horton (1824), M‘Cle. 
047. 

Annotalitmn Kr.F, ISiiiitli Compton (1831), 3 B. & Ad. 

189. Refd. Line v. Steplienson (1838), 6 Scott, 447. 

2446. .] — By indenture reciting 

power vested in A. to dispose of certain premises 
«Sc that C. had contracted to pmehase them, A. 
appointed & conveyed them to the use of C., his 
heirs, etc., &; covenanted that the power in A. 
was then in force & not executed, & also that h(‘, 

A. , then had in himsedf good right, title, power 
authority to hmit & appoint & to grant, bargain, 
bell, etc., the premises to the said uses, & furth(‘r 
that the premises should be held & enjoyed to 
the said uses without let or interruption of A. 
or any claiming under or in trust for him & also 
for further assurance by H. <S6 all so claiming : — 
Held : the second covenant was absolute for good 
title against all persons & not to be qualified by 
I'eference to the other covenants inasmuch as 
there were no words either in the second covenant 
itself or in preceding or subsequent ones to con- 
nect it with them. — Smith v, Compton (1831), 3 

B. & Ad. 189 ; 1 L. J. K. B. 43 ; 110 E. R. 71 ; 


the covenant for title was limited to that wliich 
he actually had, or but for liis own act would have 
had, & the acknowledgment & payments were not 
an act within that covenant.— Thackeray v. 
Wood (1865), 6 B. & S. 760 ; 6 New Rep. 305 ; 34 
L. J. Q. B. 226 ; 13 W. R. 996 ; 122 E. R. 1376, 


Ex. Ch. 

2448. .] — David v. Sabin, No. 


2455, 


post, 

2449. Defects appearing on conveyance — 

Or otherwise known to purchaser.] — Covenants for 
title & quiet enjoyment do not extend to protect 
a purchaser against defects of title, which the 
recitals in his own purchase deed are sufficient 
to disclose. 

Therefore, where a vendor who, under a will, 
had only a fee subject to an executory devise over, 
which ultimately took effect, sold &- conveyed to 
a purchaser as if absolutely entitled, though the 
covenant for quiet enjoyment by the vendor 
extended to meet adverse claims by persons claim- 
ing under the vendor’s testator, & incumbrances, 
estates, etc., created by such testator, yet as the 
will was recited in the purchaser’s conveyance : — 
Held : tln^re was no breach of the covenant, which 
could not protect the purchaser against his own 
misconstruction of the written instrument under 
which he took. — Hunt v. Whit?] (1868), 37 L. J. 
Ch. 326 ; 19 L. T. 141 ; 16 W. R. 478. 


Annoiation : — Overd. Pago r. Mid. By., [1894] 1 Ch. 11. 


2450. .J— A. P. agreed with a railway 

CO. for the sale to them in fee of land to which she 


subsequent proceedings (1832), 3 B. A; Ad. 407. 
Annotations: — Refd. Lhio v. StepheiiBon (1838), 4 Bing. 

N. C. 078 ; Young a. Baincock (1849), 7 C. B. 310. 

2447. .]— Dy deed dated Sept. 9, 1861, 

reciting that deft, had contracted witJi pltf. for 
the absolute sale to him of a messuage & heredita- 
ments, Ac the inheritance thereof, free from aU 
incumbrances, deft, conveyed to pltf. & his heirs 
the messuage, etc., together with {inter alia) all 
lights, liberties, privileges, easements, profits Ac 
appurtenances to the messuage, etc., belonging or 
in anywise appertaining, or usually held, occupied 
or enjoyed therewith, or deemed or taken as part, 
parcel, or member thereof, or any part thereof, 
to the uses & upon the trusts mentioned ; & deft, 
covenanted that notwithstanding any act, deed, 
matter or tiling whatsoever made, done or per- 
mitted to the contrary by deft, or any person or 
persons claiming through, under, or in trust for 
him, he then had in himself good right & absolute 
authority by the deed to convey the messuage, 
etc., with their appurtenances. On June 22, 1842, 
deft, then being the owner in fee of the messuage, 
etc., by an agr^eement in writing with the owners 
in fee of an adjoining building agreed that a certain 
comice & certain spouts & pipes conducting the 
water into a spout belonging to the building, & 
the dripping of water from the eaves of the 
messuage, & the three windows on the east side 
of the messuage overlooking the building, were 
encroachments by deft. & should & might be 
used by him so long as the other parties to lh(‘ 
agreement should consent thereto ; & deft, paid 
to the other parties 6a. as an acknowledgment, & 
agreed to pay 5s. per annum so long as the comice, 
spouts, pipes or windows should be used by him. 
At that time deft, had not acquired any easement 
in respect of the cornice, spouts, pipes or windows 
by the lapse of twenty years. Pltf., having been 
interfered with in the enjoyment of the easement 
by the owners of the adjoining building, brought 
an action against deft, for breach of covenant : — 
Held : deft, had conveyed the premises described 
so far as ho possessed or could grant them ; but 


derived title under the will of X., & whether she 
could make a good title depended on the con- 
struction of that will. The sale was completed 
by a deed which fully recited the will of X., & by 
which she conveyed the land in the same way as 
an owner in fee would have done, & entered into 
the usual covenants for title extending to the 
acts of X., as well as of herself. The purchase- 
money was paid to her. After h(u* death her 
children claiming under the will of X. obtained 
judgment against the railway co. for payment 
to them of the purchase-money, whicli had been 
paid to her. The co. then sued the representatives 
of A. P. under her covenant for title : — Held : 
(1) defects of title to the estate expressed to bo 
conveyed by a purchase deed, if they come within 
the terms of the covenants for title, are not to 
be excluded from their operation on the ground 
that they appear on the face of the conveyance 
or are otherwise known to the purchaser ; (2) the 
co. were entitled to recover on the covenants. — 
Page v. Midland Ry. Co., [1894] 1 Ch. 11 ; 63 
L. J. Ch. 126 ; 70 L. T. 14 ; 42 W. R. 116 ; 38 
Sol. Jo. 41 ; 7 R. 24, C. A. 

Annotations: — As to (1) Consd. May v. Platt, [1900] 1 Cli. 

616; G. W. Ry. r. Flnher, 11905] 1 Ch. 316. Apld. 

Wise V. Whitburn, [1924] 1 Ch. 460. Refd. Marten i\ 

Whale, [1917] 1 K. B. 644. 

2451. Who may be required to give — Tenant for 
life — Sale by trustees on direction of tenant for life.] 

— (1) Estates were devised to A. for life remainder 
to B. for life remainder to his sons successively in 
tail male. A. & B. during the infancy of B.’s 
eldest son obtained an Act of Parliament vesting 
the estates in trustees in trust to sell : — Held : 
A. & B. must covenant with the purchaser for title. 
If settled estates are sold under a power to sell 
tliem with the consent of tlie tenant for life he 
must covenant for the title. 

(2) A. being tenant for life of an estate, with 
remainder to his sons, successively, in tail male, 
entered into an agreement with B., by which it 
was stipulated that A. should procure an Act of 
Parliament to enable him to sell the estate to B. ; 
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that B. should bear all the expenses incident to 
& consequent upon his proposal to purchase the 
estate, together with the expense of obtaining 
the Act, of preparing the abstract, & showing a 
title to the estate & of & about making & 
completing the sale & conveyance to him, 
together with the expense of the agreement, &> 
all other expenses whatsoever of A., in conse- 
quence of the sale, or arising out of or in 
anywise relating thereto, or to the proposal of B. 

A. accordingly obtained an Act for the sale of 
the estate to B., which directed the purchase- 
money to be invested in lands to be settled to the 
same uses as the estate stood limited to : — Held : 

B. was not bound to pay the expenses of the 

investment . — Re London Bridge Acts, Re 
Witts’ Estate Act, Ex p. Cloth workers’ Co. 
(1842), 13 Him. 176 ; 60 E. K. 68 ; sub nom. Ex p. 
Witts, Ex p. Cloth workers’ Co., 0 Jur. 936. 
Amwtatimi As foil) Folld. Pc Sawyer & Baring’s Contract 

(1884), 58 L. J. Oh. 1104. 

2452. — ^ — .] — Whei*e trustees of a 

settlement of real estate arc empowered to sell by 
the direction of th(* tenant for life upon a sale in 
pursuance of the power the tenant for life must 
enter into the ordinary covenants for title. — 
Pouliott (Earl) v. Hood (1808), L. R. .5 Eq. 11.5 ; 
37 L. J. Ch. 224 ; 17 L. T. 486 ; 10 W. R. 323. 
Aniiolatimi Befd. Pc Sawyer & Baririg’is Contract (1881), 

53 L. J. Ch. 1101. 

2453. .] — Trustees in whom lands 

were vested upon trust for one for life & with 
pow(ir to sell on his request sold the same under a 
condition that the vendors being trustees were to 
be required to give only the statutory covenant 
against incumbrances implied by reason of their 
being expressed to convey as trustees : — Held : 
the purchasers were entitled to require that the 
equitable tenant for life should enter into the usual 
covenants for title . — Re Hawyer <&; Baring’s 
Contract (1884), 53 L. J. Ch. 1101 ; 51 L. T. 
356 ; 33 W. R. 26. 

Remedies for breach .] — Sec Part XL, Sect. 3, 
sub-sect. 5, B. (d), C. ( 5 ), D. (c), 

ii. Particular Covenants. 

SeCf now. Law of Property Act, 1925 (c. 20), s. 
76, sched. IL, Parts I. & II. 

2454. “ Free from Incumbrance ’’—Lease to 
third party- -Whether breach.] — Of a covenant to 
enfeoff at Easter free from all former incum- 
brances, leases, etc. excei)ted, a lease made after 
the date, but before the delivery of the deed, is 
no breach. — Huntingdon (Earl) v. Clinton 
(Lord) (1556), 2 Dyer, 139a ; 73 E. R. 303. 

2455. Conveyance as “ beneficial owner ” — 
Extent of implied covenants. — Deft, granted a 
lease of land to B. for 99 years, & afterwards B. 
granted certain sub-leases by way of mtge. He 
then, for value, surrendered the term to deft., 
without disclosing the existence of the sub -leases. 
By a subsequent deed deft., for value, conveyed 
the fee simple, “ as beneficial owner,” to B., 
under whom pltf. claimed. Some time afterwards 
pltf. & deft, discovered the existence of the mtge. 
sub-leases ; & pltf. then brought an action against 
deft, for damages for the breach of the imi>lied 
covenant contained in his conveyance, as ” bene- 
ficial owner,” to B. : — Held: (1) the grant of 
the lease for 99 years to B., which was still out- 
standing for the benefit of the mtge. sub-lessees, 

PART DC. SECT. 6. SUB-SECT. 1.— 

Q. (b) U. 

g. Conveyance as “ beneficial owner.*'] 

— The vendor agrood >vlth the pur- 


was an act “ done by deft.” within tlui meaning 
of the implied covenant for right to convey ; th(^ 
creation of the mtge. sub-leases by B. was an 
incumbrance “ made by a person rightfully claim- 
ing through deft.” within the meaning of the 
implied covenants for quiet enjoyment <fc freedom 
from incumbrances ; & pltf. wiis entitled to claim 
damages against deft, for breach of those cove- 
nants ; (2) although deft , would have had a good 
defence against B. if he had brouglit an action 
for breach of the covenant, on the ground of 
B.’s fraud, he had no such defence against pltf., 
who had purchased without notice of th(‘ fraud, 

was not affected by B.’s disabihty. (3) Semblc : 
inasmuch as deft, was ignorant of the existence 
of the sub-leases, his omission to get them in was 
not in itself an act “ omitted ” by him within the 
meaning of the impli(‘d covenant for right to 
convey. 

Although a vendor’s covenant for title is not 
an absolute warranty of title, it is very wide. 
The acts A omissions cov^enanted against an; 
reducible to four heads, viz. (a) th(3 acts omis- 
sions of the v(‘ndor ]ums(‘lf ; (5) the acts As omis- 
sions of pei'sons through wJiom he claims oth(‘r- 
wise tJian by purchase for value ; (c) the acts 

& omissions of persons claiming through him ; 
(d) the acts A^ omissions of persons claiming in 
trust for him (Lindley, L.J .).— David v. Sabin, 
[1893] 1 Ch. 523; 62 L. ,T. Ch. 317; 68 L. T. 
237 ; 41 W. R. 398 ; 9 T. L. R. 240 ; 37 Sol. .Jo. 
248 ; 2 R. 342, O. A. 

AnnoUitions : — As to (1) Consd. Stoncy r. Eastljourno II. 

[1!)273 1 Ch. 3(17. Cctu rally, Mentd. Davin r. I’ro- 

pertioH liivoHtiiiont Corpn., 11 1)02 J 2 Ch. 035. 

2456. .] — If a vendor purport to con- 

vey land to a purchaser free from a right of way 
belonging to a third person, which in fact still 
exists & is not extinguished, this existence of th<‘ 
right of way is a broach of the covenant- for good 
right to convey implic^l by the use of t-ho words 
“ as beneficial owner.” 

The proper measurt; of damages in such a ('ase 
is the diffenmee b( ‘tween the purchase price A 
tJio value of the land as the vendor had powt‘r 
to convey it. — T urner Moon, [1901] 2 Ch. 
825 ; 70 Ja J. Ch. 822 ; 85 L. T. 90 ; 50 W. R. 
237. 

Anyiotatioiis Folld. b. W. By. V. FiBhor, 1 11)05 J J Ch. 310. 

Apld. Eantwood v. AHhton, 11013] 2 Ch. 30. 

2457. Purchaser with notice of prior 

rights.] — Deft, conveyed part of a building esI-aL; 
in f(ie simple as beneficial owner to pltfs. Pltfs. 
had notice both on the face of & outside the con- 
veyance that previous i^urchasers of parts of the 
estate had rights of way over a road. As betweem 
idtfs. & deft., however, the former were to take 
the land discharged from those rights. Tlu; 
conveyance contained no express covenants for 
title nor any qualification of tlie implied cove- 
nants. Pltfs. entered on the land Ac blocked up 
the road & a previous purchaser claimed £5,000 
damages from them for doing so. Pltfs. gave 
notice to deft. &, und(‘r protest went to arbn. 
An award was made giving the pr(;vious purchaser 
£510. Pltfs. still disputed ids right, Ac he brought 
an action in which, on a special case, pltfs. were 
held hable to pay him the £510 Ac interest, Ac the 
cost of the ai'bn. proceedings Ac of the action. 
They paid these suhls, Ac brought tills action 
claiming from deft, repayment of the money thus 
paid Ac of their own costs of the arbn. Ac action : 


chrt^ior for the sale of lands formerly lands to his son, J. S., &, in the event 

held imder lease, dated 1873, Ac now of J. S. dyln^ without Issue, over, 

held under a judicial tenancy. 8., the In 1910 J. S., as beneficial owner, 

lessee In Iho lease of 1873, devised the assigned the lauds to the vendor. 
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aSVt/. 5 . — Form of co)ivcyancc : Suh-scct 1, G* (fo) 
ii.. (c) (d).] 

— Held : pltfs. were entitled to bring an action 
for damages under deft.’s implied covenants for 
title ; their knowledge of the previous purchaser’s 
rights did not prevent them from making this 
claim ; deft, was liable to indemnify them, & 
must repay the £510 interest & the costs which 
they had paid to the previous iDui’chaser ; & 

must also pay to them subsequent interest on the 
£510 4fe their costs of the arbn. proceedings as 
between solr. & client ; but he need not pay their 
costs of the special case. 

It was decided in Turner y. Mooyi, No. 2456, ante, 
that in an action for damages for breach of the 
covenant for title implied by Conveyancing & Law 
of Property Act, 1881 (c. 41 ), s. 7, which is the case, 
damages may be recovered for defect of title by 
reason of the existence of an undisclosed right of 
way (Buckley, J.). — Great Western By. Co. v. 
Fisher, [1905] ] Ch. 810 ; 74 L. J. Ch. 241 ; 92 
L. T. 104 ; 58 W. B. 279. 

Annolaiion: — Apld. Stoacy v. Kahtbournc IL C., [1027] 

J Ch. 307. 

2458 . .] — A vendor sold land as bene- 

ficial owner subject to rights of way, but in reply 
to a requisition as to whether there were in fact 
any rights of way, his solrs. replied “ not to our 
knowledge.” A public right of way having been 
successfully claim(‘d, the purchaser su(‘d him for 
damages by reason of the breach of his implied 
covenants for title under (Jonveyancing & Law 
of Property Act, 1881 (c. 41), s. 7, & the cove- 
nants for title being (pialitied, the question was 
whether tlH‘ prtvsiimed dedication was prior or 
subsequent to 1782, the date of the last purchase 
for value by those for whose acts or omissions 
th{‘ vendor was liable, Th(^ purchaser produced 
two tithe maps dated 1802 & 1840, upon neither 
of wliich was the right of way indicated, as 
ev'idence that the dedication must have been 
subsequent to those dates ; — Held : the tithe 
maps were made for a special purpose, & not 
for the imrpose* of showing public or luivate 
rights of way, or otherwise. They were therefore 
not prbnd fade (*vidence enabling the purchaser 
to contend that the dedication was at a later 
date, so as to shift th(^ onui of proving that 
dedication was prior to 1782 on to the vendor. — 
Stoney r. IOastbourne Bural Council, [1927] 
1 Ch. 867 ; 95 L. .T. Vh. 812 ; 185 1.. T. 281 ; 90 
J. 1\ 178; 70 Sol. Jo. 690; 24 L. G. B. 383, 
C. A. 

2459 . .J (1) A \endor, who was 

i'ntitled under an agreemtmt to a leas(‘ of the 
lands therein described At colourc^d red on the 
idan annexed thereto, contracted to sell At sub- 
sequently as ” beneficial owmer ” assigned to the 
purchaser all his ” estate, term, <fc interest ” 
under the agreement of At in the land coloured red 
on the plan annexed thereto. After completion 
it was discovered that pi’twiously to the contract 
for sale a small portion of the land coloured red 
had with the privity of the vendor been demised 
to a third party, & that consequently the vendor 
could not make a title to such portion. In an 
action by the pui’chaser for damages for breach 
of the vendor’s implied covenants for title : — 
Held : there had been a breach by the vendor 
of such covenants, Ac he w'as liable for damages 
in respect thereof. 

(2) In such an action the vendor is not entitled 
to adduce evidence to prove that the purchaser 


at the date of the contract knew of the diminution 
of the land, nor can the vendor, if counterclaiming 
for rectification, adduce evidence to prove mis- 
take. Beet ificat ion in such circumstances would 
be in reality a transgression of the well settled 
practice that r)ltf. seeking specific performance 
cannot hav’^e specific performance with a parol 
variation. . . , a 

(8) In order to obtain rectification there must 
be a iuistake common to both j)arties, & if mistake 
is only unilateral, there must be fraud or mis- 
r( ‘presentation amounting to fraud (Farwell, J.). 

(1) Bescission after conveyance of land can 
only be obtained on the ground of unfair dealing 
(Farwell, .1.). — May v. Platt, [1900] 1 Ch. 
616 ; 69 L. J. Ch. 857 ; 83 L. T. 123 ; 48 W. B. 


A imotafi o w « A .s io ( 2 ) CoDSd. ThompHon r. Hickman, 

11907] 1 Cti. d 50 ; Eo\^lel* v. Sugeien (1910), 85 L. J. K. B. 

1090. Refd. Forgrlone v. Lcvvlb, [i920] 2 Ch. 320 ; Crad- 
dock r. Hunt, 11923] 2 Ch. 136. 

2460. Conveyance as personal representative -- 
Extent of Implied covenants.] — In 1922 defts. as 
(*xors. contracted to S(fil to jfitfs. a Ltmdon lease- 
hold house with stabling held by testator for the 
unexpired i(*sidu(‘ of a term of eighty years. By 
his will testator bequeathed these premises to 
defts. as his exors. Ai trustees upon trust to permit 
his wife to oc( upy th(‘ same during her life, she 
paying the rent, rates, A: taxes & performing th(‘ 
C(>V(‘nants of th(‘ lease, A aft(*r her death to bol<I 
same upon the same trusts for llie benefit of his 
son, deft., who was one of tl»e (‘xors., & his children 
Ac other issue as were therein declan'd of his 
son's share in th(‘ I’esiduary estate. The exors. 
permitted the widow of testator to continue 
residing in tlie liouse for ttui y{‘arH until her death 
in llec. 1921, she paying the rent A: performing 
the covenants of the lease. ’JJie purcliasers mad(i 
a requisition on title to tlio effect that they knew 
that the hous(‘ A: premises had been occupied sinc(‘ 
testator’s death by his widow, according to the 
trusts of the si)(‘cific bequ('st, ” whi(‘h had been 
assented to,” At tin* (‘Xors. could not sell until 
the death of tli(‘ tenant for lif(‘ ; but tin* i)urchasers 
were willing to accept tlie title from the tenant 
for life under Settled Land Act. To this the 
reply w^as made that tlie tenant for life had di(‘d. 
Both parties acted on the assumption that the 
lea.s(‘hold had fallen into the residue, Ao coin- 
ideted the piUThase in 1922. Ifilfs. subsequently 
agreed to stdl the stabling to a sub-purchas(']-, 
who took the objection tluat tlK‘ (*xors. bad no 
power to sell in 1922 : no written or verbal 
consent to tlie specific bequt*st had b(*i‘n in fact 
given by the exors. 

In an action by pltfs. for damages for breach 
of an implied covenant for title by defts. : 
Held: (1) pltfs., as purchasers from the exors. 
in 1922, had actual notice of this assent by means 
of the requisition & answTT, At were not therefore 
in the jiosition of purchasei's for value wdthout 
notice of the defect; (2) the case came within 
s. 7 (1) (F), of (V)nv(‘vancing & Law of Properly 
Act, 1881 (c. 41), s. 7 (1) (F), At pltfs. w^ero entitled 
to an inquiry as to damages for breach of the 
implied covenant for title. — \Vi8E v, Whitburn, 
[1924] 1 Ch. 460 ; 98 L. J. Ch. 235 ; 130 L. T. 
655 ; 68 Sol. Jo. 302. 

.] — See, now, Law of Property Act, 

1925 (c. 20), s. 76 (1) F., sched. II., Part VI. 

Conveyance as trustee.] — See Law of Propei’ty 
Act, 1925 (c. 20), s. 76 (1) F., sched. II., Part VI. ; 
&, generally. Trusts & Trustees. 


J. S. was at prcscat living. The pui’- 
chaser having decided to acwpt the 
dofoctivo title : — Ueld : the pur- 


chaser was entitled to have the convey- 
ance made to him by tho vendor as 
hcncflclal owner, without any woids 


limlthig the covenants therein implied . 
— Rt Geraghty & Lyons* Contract 
(1919), 53 1. L. T. 57.— IR. 
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Conveyance as committee of lunatic.] — See Law ! 

of Property Act, 1925 (c. 20), r. 76 (1) F., Rched. II., 
Part VI. ; & Lunatics, Vol. XXXIIT., p. 227, 
No. 1376. 

Conveyance as tenant for life.] — See Seupli:- 

MENTS. 

(c) Other Covenants, 

2461. Right of vendor to include — Building cove- 
nants affecting sold & unsold lots.] Where, on a 
conveyance of building land, put up for sale in 
lots, the vendor takes a separate deed of covenant, 
the object of so doing is not to keep the notice of 
the covenant off the face of the title, but to obviate 
the necessity of executing the conveyance in 
duplicate. Where building land was put up for 
sale in several lots, two of which were purchased 
by defts., pltf., vendor, was, having regard to the 
conditions of sale : — Held : entitled to have it 
stated in the conveyances to defts. that they were 
bound, but he was not bound, by cei-tain building 
covenants affecting the unsold, as well as the pur- 
chased. lots. — Sidney v. Clarkson (18(>5), 35 
Beav. 118; U W. R. 157 ; 55 E. R. 839 ; sub riom. 
Sydney v. Clarkson, 13 L. T. 659. 

.-f mint at ion : — Reid. lie liirniinghain & District Land Go. 

cV Alldav, flHOlIJ 1 CU. :U2. 

2462. Covenant to erect Sc maintain fences.] 

— The object of having a deed of conveyance is 
not merely to vest the property the subject of it in 
the purchaser, but to embody covenants as to 
wliat must be done under the contract of sale after 
completion of the i)urchase. Therefore where a 
purchaser bouglit under a contract which made him 
liable to erect Sc for ever after maintain fences, as 
marked on the plan of property sold by public 
auction, the vendor was lield entitled to have the 
obligations of the jiurchaser expressed in the con- 
veyance to him of his lot. — He Cooper & Cron- 
dace’s Contract (1904), 90 L. T. 258 ; 52 W. R. 
441 ; 48 8ol. Jo. 312. 

Covenants as to unpaid consideration.] — Compare 
Rentciiarges <te Annuities, Vol. XXXIX., pp. 
117, 118, 120, Nos. 116, 119, 136. 

Sale of Crown Lands.] — See (Vown Lands 

Act, 1927 (c. 23), s. 3 (4) (i). 

Liability of vendor’s solicitor — Execution of 
onerous covenant.] — See Holicitors. 

Notice of restrictive covenants.] ~Hee Law of Pro- 
perty Act, 1925 (c. 20), s. 200. 

(d) Indemnity in respect of Hestrictive Covenants, 

See, now, liaw of Property Act, 1925 (c. 20), 
B. 77, & Sched. II., Parts V^II., VIII., IX. & X. ; 
& compare Landlord <fe Tenant, Vol. XXXI,, 
pp. 412-418. 

2463. Right of vendor — Sale of land subject to 
restrictive covenants — Indemnifying covenant by 
purchaser.] — A vendor of freehold property, who, 
on his own purchase of it, had entered into a 
covenant to observe the covenants entered into 
with a former vendor, & which prohibited building 
on the land, put it up for sale, pursuant to parti- 
culars & conditions, noticing the existence of the 
covenant, but not stipulating that the purchaser 
should enter into any covenant on the subject. 
On a bill for specific performance, filed by the pur- 
chaser : — Held: (1) pltf. was not entitled to a 
conveyance, unless on the terms of giving or pro- 
viding for the vendor a sufficient indemnity 


against any breach of the covenant on the part 
of pltf., his heirs, appointees or assigns ; (2) a 
covenant nn the part of pltf., his ludrs, exors., 
administrators, appointoes A assigns, with deft., 
his heirs, exors. Sc adminisii'ators, to the same 
effect, nmtalis mutandis, as the covimant eniiM’ed 
into by the vendor, on his own purchase, ought to 
be considered as a sufficient indemnity. — Moxhay 
V. Inderwtck (1847), 1 De G. &: Sm. 708 ; 63 R.R. 
1261. 

Annotation : — As to (1) Refd. Liikcy r. (IK')"*). T Em. 

Rep. r>10. 

2464. .J In an agreenuuit for 

the sale of freehold land it was stated tliat the 
property was subject to restrictive covenants. 
The vendor had covenanted with his vendor t.o 
observe perform those covenants A to indemnify 
his vendor :—Held : the purchaser ouglit to enter 
into a similar covenant with tht‘ vendor, but- 
the covenant should be prtd’aced with the words 
“ with the object k, intention of affording to |the 
vendor], his ladrs, exors., k administrators, a full 
k sufficient indemnity in respect of (tlu' restrictive 
covenants], but not fuither* or otherwise.” — He 
Poole k (’larke's Gontraot, [1904] 2 Ch. 173 ; 
73 L. J. Ch. 612 ; 91 L. T. 275 ; r>3 W. R. 122 ; 

20 T. li. R. 604 ; 48 Sol. Jo. 588, (\ A. 

Annotations : -Apld. Hams r. Hoots, Gasli Ghcinists’ 

(Soiithorn), [19011 2 Gh. .’.70. Folld. l{oc*Kill i\ CS)(1\, 

11920] 2 Gh. 4:)2. 

2465. Qualifying proviso. [ - 

The order of a judge settling the Xoi’in of a con- 
veyance is subject to appeal. 

In a sale by the ct. the particulars of sale con- 
i ained (jertain reservations k stipulations as to t 
property, k one of the conditions of sale provided 
that the conveyances should contain covenants 
by the purchasers for securing the liabilities k 
rights under such reservations k stipulations, the 
form of such covenants, in case of dispute, to be 
settled by the judge. A dispute liaving arisen 
between a purchaser k a vendor concerning the 
form of the covenant, the judge settled tin* 
covenant, adding a proviso that if t.he purchaser 
assigned his purchase, k the assignee enter(‘d into 
a similar covenant, the xiurchaser should bo freed 
from further liability : — Held : the vendor was 
entitled to an unqualified covenant, k the proviso 
must be struck out. — Pollock v. Rabbits (1882), 

21 (^1. D. 466 ; 47 L. T. 637 ; 31 W. R. 150, C. A. 

2466. — When cause of action 

arises.] —By a deed of Feb. 23, 1911, a parcel of 
freehold land forming part of a larger estate was 
convoyed to pltf. as purcdiaser & h(' covenanted 
with his vendor to observe k pcsiorm the stipula- 
tions in relation to the assured hcs-c'ditamonts con- 
tained in a schedule to the deed. Two of such 
stipulations were that no liouso to bo erec ted on 
the land conveyed should be used for any purpose 
other than that of a private dwelling-liouse, k 
that no detached dwelling-liouse which should be 
built should be of less value than £800. By a deed 
of July 17, 1919, pltf. conveyed to deft, in fee a 
parcel of land being part of that convcycsl by the 
deed of 1911 , k subject to the restrictive covenants 
k stipulations contained in that deed so far as the 
same were subsisting k capable of taking effect, 
k deft., for herself, lier heirs k assigns, with intent 
to bind the hereditaments thereby conveyed & 
all persons in whom the same should for the time 
be vested, but not so as to be personaUy liable 


PART IX. SECT. 6, SUB-SECT. 1.— 
G. (0). 

h. Absence of covenant hu pur- 
cJiaser to pay purchase-mmiey — (jove- 
nant implied ,] — Where, althouith an 
affrc*c*ment for the saJc of land did ned 


contain an express covenant to pay 
the purchase-money, It described one 
of the parties as the purchaser, recited 
that “ the vendor has agrc'cd to sell 
k the purchaser has agrreed to pur- 
chase '* the land at a price stated 
payable in stated instalment.s, k also 


eontairi(*d an attornment clause : — 
Held : a covenant on the part of the 
purchaser to pay the pui'chase-money 
should be implied. — Baxter v. Der- 
CASZ (Sask.), [1025] 4 D. L. li. 801 ; 
[192.51 3 W. W. n. .593.— CAN. 
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Sect. 5. — Form of cojweyance: Suh-sect 1, G- (d), 
<$: JET. ; avb-sects* 2 & A . , B- <fc CQ 

under the covenant after she had parted with the 
same, did covenant with pltf., his heirs & assigns, 
that she would thenceforth observe & perform the 
restrictive covenants & stipulations so far as afore- 
said. Deft, erected on the land conveyed to her 
a detached building or shed of a less value than 
£800, to be used as a classroom for boys. In an 
action by pltf. for a mandatorj^ injunction to 
restrain the continuance of this building in breach 
of the restrictive covenants : — Held : the covenant 
in the deed of July 17, 1019, by deft, was a covenant 
to indemnify & nothing more, & in the absence of 
any proceedings taken or thi'eatened against pltf. 
on the pai*t of the ori^nal vendor to enforce the 
restrictive covenants in the deed of 1911, xdtf. 
had no cause of action against deft. The rule of 
construction as to covenants of this charact/cr in 
reference to assignments of leaseholds applies 
also to similar covenants on a conveyance of free- 
holds. — Kectcitt V. C"oDY, [1920] 2 Ch. 452 ; 90 
L. J. Ch. 27 ; 124 L. T. 141 ; 64 Sol. Jo. 699. 

Sale of equity of redemption .] — See Mort- 
gage, Vol. XXXV., p. 359, Nos. 1018-1020. 

Sale of share In partnership.] — See 

Partnership, Vol. XXXVI., p. 441, No. 1085. 

Notice of restrictive covenants.] — /^ee Law of 
Property Act, 1925 (c. 20), s. 200. 

77. Production of Documents, 

See, now, Law of Property Act, 1925 (c. 20), 
s. 64. 

2467. By vendor — Under covenant for future 
assurance.] — If a vendor retains the title deeds, & 
covenants for further assurance only, the pur- 
chaser may, under that covenant, compel him to 
enter into a covenant for production of the deeds. — 
Fain v, Ayers (1826), 2 Sim. & St. 533 ; 57 E. B. 
450 ; svb nom. Fair v, Ayres, 4 L. J. O. S. Ch. 166. 

2468. By purchaser — Sufflciency of covenant.] — 
Onslow v. Londesborough (Lord), No. 2586, 
'post. 

2469. By third parties — Title deeds common to 
two estates.]— ; whether where one is in 
possession of title deeds relating to his own lands 
as well as to the lands of another person, who has 
no covenant for the production of the title deeds, 
such other person has a general right in equity to 
compel the production of the deeds. — Barclay v. 
Raine (1823), 1 Sim. & St. 449 ; 57 E. R. 179. 

2470. Right of purchaser of one estate.] 

— Where there were certain title deeds common to 
two estates & held by third parties with no title 
to the properties, &> one of the estates had been sold 
& an acknowledgment of the right to production, 
etc., given to the purchaser by each third parties, 
on a sale of the other estate by open contract : — 
Held : the purchaser could not insist that all the 
title deeds should be handed over on completion, 
but that the equitable right to production of the 
deeds was adequate under the circumstances. — 
lie Jenkins & Commercial Electric Theatre 
Co.’s Contract (1917), 61 Sol. Jo. 283. 

Copyholds.]--/8ce Copyholds, Vol. XIII., pp. 
38-39, Nos. 444-445. 


Sub-sect. 2. — Copyholds. 

Sale of copyholds .] — See Copyholds, Vol. XIII., 
pp. 110-114, Nos. 1402-1442. 

Right of admittance — Purchaser .] — See Copy- 
holds, Vol. XIII., p. 135, Nos. 1685-1690. 


Fines .] — See Copyholds, Vol. XIII., p. 93, Nos. 
1153, 1154, 1158-1160. 

Compulsory purchase of copyholds.]— Com- 
pulsory Purchase of Land, Vol. XI., pp. 273, 
271, Nos. 2000-2016. 


Sub-sect. 3. — Leaseholds. 

A. Licence to Assign, 

Sec, generally. Landlord & Tenant, Vol. 
XXXI., pp. 368-398. 

2471. Duty of vendor to obtain consent.] — It is 

incumbent on the vendor of a lease which contains 
a restriction against alienation, to prove that he 
has obtained the lessor’s consent to the assignment. 
— Mason v, Corder (1816), 7 Taunt. 9 ; 2 Marsh. 
332 ; 129 E. R. 4. 

Annotation: — Consd. Ferry v. Williams (1817), 1 Moore, 

C. P. 498. 

2472. .] — A lease contained a covenant not 

to assign without the licence of the lessor, with a 
proviso for re-entry on breach. The lessee became 
bkpt., &. the assignees assigned to deft., who con- 
tracted to sell the term to pltf. Pltf. required 
deft, to obtain the licence of the lessor, which deft, 
failed to do i—Ueld : deft was bound to obtain 
the landlord’s licence to assign, as the a.ssignment 
bv the assignees was no breach of tlie covenant. — 
Winter v, Dumerque (1866), 12 Jur. N. S. 726 ; 
14 W. R. 699, Ex. Ch. 

2473 . Whether vendor bound to take legal 

proceedings to obtain licence.] — Where in a lease 
the lessee has covenanted not to assign without the 
previous consent in writing of the lessor, but it is 
expressly agreed that such consent shall not be 
withheld unreasonably or vcxatiously, & the 
lessee enters into an agreement to assign “ subject 
to the landlord’s approval,” & the landlord, being 
himself desirous of buying up the leases of his 
property, refuses his consent to an assignment 
upon that Sc no other ground, the lessee is bound 
only to show that he has bond fide pressed for the 
consent, & done all he could to procure it, & ho is 
not bound to take legal proceedings to compel the 
landlord to grant it. — Lehmann v. McArthur 
(1868), 3 Ch. App. 496 ; 37 L. J. Ch. 625 ; 32 
J. P. 669 ; 16 W. R. 877 ; sub nom, T.echmann v, 
McArthur, 18 L. T. 806, Ij. JJ. 

Annotations: — Reid. EvaiiR v. Davis (1878), 10 Cb. D. 747 ; 

Day r. Singleton, 11899] 2 Ch. 320. 

2474 . Repudiation by purchaser before time 

for obtaining licence.] — A railway co. a^eed to 
demise to E. for building purposes certain lands 
which they had acquired under their compidsory 
powers. E. was restrained from assigning without 
licence. The property had formerly belonged to a 
building society which had sold it in lots, each 
purchaser entering into restrictive covenants for 
the benefit of the owners of the other lots Sc the 
conveyance to the co. was expressly made subject 
to these covenants. E. agreed to sell lus interest 
under the contract to R. B. at the time of the 
contract knew of the restrictive covenants but 
believed that the compulsory purchase by the 
railway co. had extinguished them. E. did not 
know of their existence. R.’s solrs. having dis- 
covered the existence of the covenants objected 
to the title. E.’s solrs. replied tliat the comi>ulsory 
purchase had extinguished them. K. then refused 
to proceed with the purchase. E. brought a bill 
for specific performance but having afterwards 
resumed possession & built in order to avoid a 
forfeiture the action came on as an action for 
damages. E, had never obtained a licence to 
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assign. Semhle : R.’s objection on the ground 
that a licence to assign had not been obtained was 
not valid inasmuch as he had repudiated the con- 
tract before the lime had arrived at which it was 
necessary for the vendor to produce a licence. — 
Ktjjs V. JRogehs (1885), 29 Ch. D. 661 ; 53 L. T. 
377, O. A. 

Annotations: — Refd. Hatton v. Hussell (1888), 38 Ch. 1). 

334 ; Day v. Slnploton, fl89U] ‘2 Ch. 320 ; He Bayley- 

Worthingrt/on & Cohen’s Contract, [1«09J 1 Ch. 648 ; 

British & Benlngtons v. Nortli Western Cachar Tea Co., 

British dc Benln^ons v. Balntgoorie (Dooars) Tea Co., 

British dc Bonlngrtons v. Mazdaheo Tea Co., [1923] A. C. 48. 

2475. .] — purchaser of leasehold property, 

which the vendor cannot assign without a licence 
from his lessor, is entitled to damages, beyond 
return of the deposit, with interest & expenses, for 
loss of his bargain by reason of the vendor’s omis- 
sion to do his best to procure such licence. 

A vendor agreed with a purchaser for the sale 
of a leasehold hotel, subject to the consent of the 
Icssoi* being obtained to the assignment of the 
lease, &; the purchaser paid a deposit on his pur- 
chase-money. The vendor died without having 
completed his contract, & the purchaser then 
brought an action against his legal personal 
representative for specihe performance. Deft., 
being desirous of freeing the vendor’s estate from 
the action, induced the lessor to refuse his consent 
to the assignment, which the lessor accordingly 
did, & the purchaser thus lost his bargain. There- 
upon tlie purchaser amended his action by claiming 
damages & return of the deposit : — Held : pltf. 
was entitled, not only to the return of his deposit, 
with interest & costs of investigating title, but 
also to the damages he had sustained by the loss 
of his bargain through the omission of deft, to 
obtain the lessor’s consent. — Day v, Singleton, 
[1899] 2 Ch. 320 ; 68 L. ,T. Ch. 593 ; 81 L. T. 306 ; 
48 W. R. 18 ; 43 Sol. Jo. 671, C. A. 

Annotations: — Distd. Pease v. Courtney, [1904] 2 Ch. 503. 
Consd. He Danloi, Daniel v. Vassall. [1917] 2 Ch. 405. 
Apld. BrayhrookB v. Whaley, [1919] 1 K. B. 435. Refd. 
Smith V. Butler (1900), 48 W. B. 583. 

B. Covenants, 

SeCf generally, Landlord Si Tenant, Vol. 
XXXI., pp. 415-418. 

See Law of Property Act, 1925 (c. 20), ss. 76 (1) 
B., 77, Sched. II., Parts II., VIII., & IX. 

2476. Covenant for payment of rent Sc per- 
formance of covenants — Sale in lots at apportioned 
rent.] — Exors. sell by auction, in nine lots, sundry 
houses, which testator, during Ids life, held by 
lease under the Crown, & of which they, after his 
death, obtained a new lease, subject to one entire 
rent of £243 ; the printed particulars mention 
that the sale is by exors., & that the nine lots are 
all held under one lease, & at one entire reserved 
rent : Decreed, upon a bill filed by the vendors, & 
an answer, submitting to perform the contract 
upon an indemnity being given, that the pur- 
chaser of one lot; with respect to which the par- 
ticulars stated that the apportioned rent for it 
was £52, was entitled to have an indemnity from 
the exors. against his liability for the whole re- 
served rent, & the breach of any of the covenants 
in the original lease. In such a case deft, is entitled 
to have his costs, up to & including the hearing. — 
West v. Wild (1824), 3 L. J. O. S. Ch. 15. 

2477. Sale by executor.] — Under a contract 

for the assignment of a term, whether from the 
original lessee, or a mesne assignee, the purchaser 
must covenant for indemnity against payment of 
rent & performance of covenants ; though he 
cannot have a covenant for the title from the 
assignor ; as being an exor. ; <fe also by^express 


stipulation. — Staines v, Morris (1812), 1 Ves. Sc 
B. 8; 35E. R. 4,L. C. 

Annotations : — Refd. Steward v. Wolveridffo (1832), 9 Bliip. 

60. Mentd. WllkluB r. Fry (1816), 1 Mor. 244. 

2478. - — Sale by trustees for creditors.]- Tho 

owner of leasehold premises covenanted to assign 
them to trustees, or as they should direct, upon 
trust to sell, & apply the proceeds for the benefit 
of his creditors. Upon a sale by the trustees 
Held : the owner was entitled to the usual cove- 
nant of the purchaser for payment of the rent- <fc 
performance^ of the covenants during the con- 
tinuance of the lease. — ^Mort^by v. Ciavering 
(1861), 30 Beav. 108 ; 7 Jur. N. S. 904 ; 9 W. R. 
801 ; 54 E. R. 830. 

2479. Sale by mortgagee.] — Re National 

Provincial & Union Bank of England & May’s 
Contract (1920), 150 L. T. Jo. 262. 

2480. Joining party to secure covenant.] — 

Upon a contract for a sale of the sub-lease, the 
objection to the title, arising from the possibility 
of a future breach of the covenant by the repre- 
sentative of the original lessee, may be cured, 
either by an insurance, in the name of that repre- 
sentative, for the whole residue of the term 
created by the sub-lease, or by making that 
representative join in a covenant, that the pur- 
chaser shall be at liberty to insure in his name. Sc 
to deduct the annual premiums out of the rent.— 
Montresor V, Williams (1823), 1 L. J. O. H. Hi. 
151. 

C. Sale in Lois, 

2481. Some lots unsold— Vendors granting under- 
leases In place of purchaser of largest lot.] — Under 
the usual clause in conditions of sale by auclion 
that “ if any of the lots remain unsold, the vendors 
shall stand in the place of the purcliaser of th(» 

I largest part in value ” to grant underleases. 
Some of the lots were unsold at the close of the 
auction, but were afterwards sold : — Held : this 
clause having come into op(‘ration the purchaser 
of each lot had a right to have this condition 
personally performed by the vendors: & it was 
not competent for them to assign their estates 
to any one of the purchasers Sc to compel 
the other purchasers to take their underleases 
from sucli purchasers. — Browne v. Paull (1856), 
26 L. T. O. 8. 232 ; 2 Jur. N. 8. 317 

2482. Sale by trustees for sale.] — Trustees 

for sale put up for auction five leasehold houses, 
held under one lease, in five separate lots, subject 
to a condition that if all the lots were sold at the 
present sale, the purchaser of the largest lot in 
value should execute an underlease for the whoh^ 
of the term, less one day, to the respective pur- 
chasers of the other lots at an apportioned rent ; 
but that if any of the lots remained unsold, whicli 
happened, “ the vendors will grant to the pur- 
chaser or respective purchasers of the lot or lots 
sold such an underlease as afore.said of each of the 
lots sold ” ; — Held : a valid exercise of the trust 
for sale . — Re Judd & Poland & Skelcher’s 
Contract, [1906] 1 Ch. 684 ; 75 L. J. Ch. 403 ; 
94 L, T. 695 ; 54 W. R. 513 ; 50 Sol. Jo. 389, 

0. A. 

2483. Consolidation of actions against 

separate purchasers.] — Where different lots are 
sold at an auction for different sums the contracts 
are separate, both in law & fact. In a special 
action for refusing to adhere to the conditions of 
sale, pltf. cannot consolidate the two contracts. — 
James & Chapman v. Shore (1816), 1 Stark. 426 ; 
171 E, R, 518, N. P, 

Annotation : — Refd. Coearuajor p, Strode (1834), 2 My. & K. 
706. 
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Sect. 6.— VESTING ORDER. 

Sub-sect. 1. — Freeholds. 

See, generally, Trustee Act, 1925 (c. 19), ss. 47- 
49; Trusts. 

2484. What persons declared trustees for pur- 
poses of order — Infant.] — Sale under decree for 
sale, for the purpose of paying costs, of certain 
real esta^, to which infants were beneficially 
entitled in case they survived their mother & 
attained twenty-one : — -Held : the infants were 
not constructive trustees, & a vesting order in 
favour of the purchaser could not be made under 
Trustee Act, 1850 (c. 60).— Weston v. Filer 
(1852), 5 De G. & Sm. 008 ; 19 L. T. O. S. 243 : 
10 Jur. 1010; 64 E. R. 1264. 

2485. Tenant in tall.]— Where testa- 

tor had, in his lifetime, agreed to give an option 
to his lessee to purchase the fee, & the lessee did 
not declare for the option until after testator’s 
decease, an infant tenant in tail of the legal estate 
under testator’s will is not a trustee for the lessee 
desirous of purchasing, within Trustee Act, 1850 
(c. 60) ; but a claim for specific performance was 
directed to be filed. — Re Weeding’s Estate 
(1858), 4 Jur. N. S. 707. 

2486. Deceased rector.] — A rector con- 

tracted to sell the rectory house, but died before 
completion of the purchase. No successor to 
the living had been appointed, & none was likely 
to be appointed. The purchasers had accepted 
the title : — Held : the ct. had power to declare 
that the late rector was at the time of Ids death 
a trustee & to make a vesting order. — Re Peek’s 
Gontract (1920), 65 Sol. Jo. 220. 

2487. Effect of order — Barring estate tail.] — 
^ere under Trustee Act, 1893 (c. 53), an order 
is made vesting, or appointing a person to convey, 
the estate of an infant tenant in tail in possession, 
the effect is to bar the estate tail & remainders 
over. — Re Montagu, Faber v. Montagu, [18961 
1 Ch. 549 : 65 J.. J. Ch. 372 ; 71 J.. T. 346 ; 44 
W. R. 583. 

Antwtaiwn : Refd. Jif’ nambrough’s Entate, Hambroiiab r. 
Hambrcmgrh, fl909] 2 Cb. 620. 

Effector order for rectification.]— Ncc Mistake 
V ol. NXXV., j). 144, No. 428. 


Sect. 7.— COSTS. 

Sub-sect. 1. — In General. 

2488. Where no special provision.] — Expense of 
conveyance falls on the purchaser, if no particular 
stipulation.— Bolton (Duke) v, Williams (1793), 
as reported in 2 Ves. 138 ; 30 E. R. 561, L. C. 
Annotations : — Mentd. Clayton r. Adams (1796), 6 Term 
Rep. 604 ; Dalraer v, Barnard G797), 7 Terra Rep. 248 ; 
Glassoi’. Moimt (1797), 7 Term Ron. 390 ; Jones v. Harris 
(1804), 9 Vos. 486 : Angell v. Hadden (1809), 16 Ves. 202 ; 
Exp. Wright (1812), 19 Ves. 255 ; Browne f. Rose (1815), 
C Taxmt. 124 ; Angell v. Hadden (1817), 2 Mcr. 164 ; 
Aguilar v. Aguilar, Lousada, etc. (1820), 5 Madd. 414 ; 
Gorton v. Champneys (1823), 1 Bing. 287 ; ytorton v. 
Tomlins (1825), 10 Moore, C. P. 172 ; Murray v. Barlee 
(1831), 4 Sim. 82; Swift v. Nash (1837), 1 Jur. 557 ; 
Moody V. Hebbard (1848), 7 Hare, 182 ; Tidd v. Lister 
(1854), 3 De G. M. & G. 874 ; Johnson v. Gallagher (1861 ), 
3 De G. F. & J. 494 ; Nelson v. Barter (1864), 2 Hem. & M. 
334. 

2489. .]— In a contract for the sale of land, 

it is the duty of the vendee to prepare the convey- 
ance, unless there is an express stipulation to the 
contrary ; therefore in an action against liim for 
non-payment of the purchase- money, the declara- 
tion need not allege a tender or offer to convey, 
but it is sufficient to state that pltf. was ready & 
willing to convey. 

By arts, of agreement for the sale of certain 
premises deft, covenanted with pltf. & with the 
several other parlies btmeficially interested in the 
premises : — Held : their interest was several, & 
pltf. might sue alohe. — Poole v. Hill (1840), 

6 M. & W. 835 ; 9 Dowl. 300 ; 10 L. J. Ex. 81 ; 

' 151 E. R. 651. 

Annotations : — Apld. Teimcnl v. RobinHon (1852), 19 L. T. 
O. S. 148. Refd. Cobbold v. i»eto (1872), 27 L. T. 130. 

2490. Provision for payment by purchaser — 
Liability for expenses- Expenses of perusal & 
execution.]— Johnson v. George (1838), 2 Jur. 
886. 

2491. Re-investment of purchase- 

money in real estate.] — Re London Bridge Acts, 
Re WiTOs’ Estate Act, Hx p. Glothworkers’ 
Go., No. 2451, ante. 

2492. Expense of fine on new admit- 

tance — Occasioned by death of trustee for sale.]— 

Where, between the date of the contract & convey- 
ance, any deterioration to the property occurs 


Sub-sect. 2.- - Gopyiiolds. 

When order made.]— ,SVc Gopyiiolds, Vol. XI IT 
pp. 78, 79, Nos. 989-1002. 

Completion of sale by vesting order.] See 
Gopyholdh, Vol. XIII., pp. 112-114, Nos. 1425- 
1440. 

On enfranchisement.]— >966 Copyholds, AoI. 
XIII., p. 152, No. 1981. 

Sale by assignee in bankruptcy.]— ,SVr Bank- 
ruptcy, Vol. V., p. 967, No. 7917. 


from accident, without the fault of either party, 
< he loss falls on the purchaser. But where, without 
any improper neglect or delay, a purchase could 
not be completed for three years, & the death of a 
trustee for sale occasioned the expense of a fine 
on a new admittance, although by the contract 
the conveyance was to be at the expense of the 
purchaser : — Held : the extraordinary expense of 
the fine should be borne by the trust estate. — 
Paramore V. Greenslade (1853), 1 Sm. & G. 
541 ; 23 L. J. Ch. 34 ; 22 L. T. O. S. 182 ; 17 Jur. 
1064 ; 05 E. R. 237. 


PART IX. SECT. 6, SUB-SECT. 1. 

k. W?ten vesting order will he graTiied 
ex parte .] — Where a party to a suit Is 
directed by decree or order to execute 
a conveyance to another party, but 
cannot be found after due diligence, 
& the deed therefore cannot be tendered 
for execution, a vesting order will be 
granted ex p. — McNair v. Simpson 
(1859), 1 Ch. Ch. 299.— CAN. 

PART IX. SECT. 7, SUB-SECT. 1. 

2490 i. Provision for payment by pur^ 
chaser — l.iahility for expenses — Ex- 
perusal & exeeviion ,] — A 
stipulation In a contract for the sale 
of land that the purchaser shall pay 
to the vendor or his solr. the costs 
of perusal of the conveyanoo or of 


obtaining the execution thereof Is 
illegal, & is not binding on the pur- 
chaser.— ii?e Stewart & McLeod, Ex p. 
Park, [1906] V. L. R. 31.— AUS. 

2490 ii. .1— -A provision 

in a contract made at the sale of land 
by auction “ that the purchaser shall 
pay the vendor’s costs & expenses of 
& incidental to the transfer exclusive 
of perusal & of obtaining the execution 
of the transfer ” is not void under 
Conveyancing Act, 1904, No. 1593, 
s. 4 (6 ). — Re Sutton & Federal 
Building Society’s Contrac't, [19091 
V. L. R. 473.— AUS. 

2490 ill. .] — The pur- 

chaser is not bound to pay the expense 
of procuring the execution of the con- 
veyance, unless there be an express 


condition to that effect. — Weiss v. 
CRAFTS (1874), 6 P. R. 151.— CAN. 

I. Costs of deed 

mortgage .] — ^Where in an administra- 
tion suit property was sold upon 
credit, part of the purohase-monoy 
to be paid down & the oalanoo secured 
by mtge., the sale being under the 
ordinary condition that the purchaser 
should prepare the conveyance at his 
own expense : — Held : the purchaser 
must bear the expense of both deed &: 
mtge. — Fahner v. Ran, 1 Oh. Ch. 
246.— OAN. 


m. Guardian* 8 costa ,] — The ct. will 
direct the costs of a guardian to bo 
paid before granting a vesting order 
to the purchaser. — Thorne v. Chute 
(1867), 2 Ch. Ch. 221.— CAN. 
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Part IX. — ^The Conveyance. 


2493. Mortgagee concurring in con- 

veyance — Production of deeds in mortgagee’s pos- 
session.] — A vendor agreed to sell to a purchaser 
a certain house “ & the inheritance thereof in fee 
simple in possession, free from incumbrances,” 
except certain restrictive covenants ; & the con- 
tract provided that the vendor, & “all other 
necessary parties if any,” should make & execute 
to the purchaser a proper assurance, & that “ such 
assurance, & every other act & thing required by 
the purchaser for perfecting or completing the 
vendor’s title or otherwise,” should bo “ prepared, 
obtained, made, & done at the expense of the pur- 
chaser.” When the abstract of title was delivered, 
it appeared that the property was subject to a 
mtge. effected by the vendor. A summons was 
taken out by the vendor, under Vendor &; Pur- 
chaser Act, 1874 (c. 78), claiming, first, that the 
expenses of the production & inspection required 
by the purchaser for the verification of the abstract, 
of the deeds & documents in the abstract, referred 
to, which were in the possession of the vendor’s 
mtgee., should be borne by the purchaser, pursuant 
to Conveyancing & Law of Property Act, 1881 
(c. 41), s. 3 (0) ; &, secondly, that the expenses 
of the concurrence of the vendor’s mtgee. in the 
conveyance to the purchaser, should be borne by 
the purchaser, pursuant to the terms of the 
contract : — Held : (1) under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 3 ((i), the costs in 
question were expressly tlirown upon the pur- 
chaser ; & there was notliing in the terms of the 
contract to bring the case within the exception 
contained in Conveyancing & Law of Property Act, 
1881 (c. 41), s. 3 (9) ; (2) the costs of obtaining the 
concurrence of the mtgee. wore clearly within the 
terms of the contract. — Re Willett & Argenti 
(1889), 00 L. T. 735 ; 5 T. L. R. 476. 

Annotation : — As to (2) Distd. Re Sander & Walford’s Con- 
tract (1900), 83 L. T. 316. 

2494. Perusal & execution on 

behalf of mortgagee.] — A condition in a contract 
for sale of land that the assurance & every instru- 
ment required for completing the vendor’s title 
or for any other purpose is to be “ jjrepared ” by 
& at the expense of the purchaser is not sufficiently 
wide to throw the costs of perusing & executing 
the conveyance on behalf of a mtgee. who con- 
curred in the conveyance on the purchaser. — 
Re Sander & Walford’s Contract (1900), 83 
L. T. 316. 

2495. Expenses of confirmation deed.] 

— With regard to the costs of the confirmation 
deed, it appears to me that they are clearly pro- 
vided for by clause 9 of the contract <Sc must be 
paid by the purchaser (Romer, J.).— Re Woods & 
Lewis’ Contract, [1898] 1 Ch. 433 ; 67 L. J. Ch. 
475 ; 78 L, T. 250 ; 46 W. R. 373 ; 42 Sol. Jo. 
325 ; on appeal, [1898] 2 Ch. 211, C. A. 

Annotaiiofia : — Mentd. North v. Perclval, [1898] 2 Ch. 128 ; 

Bennett v. Stone, {1903] 1 Ch. 509. 

2496. Taxation.] — Where it has been agreed 

that the vendor’s costs of a sale of land sh^l be 
borne by the purchaser, & all matters relating to 
the sale, except the engrossing & execution of the 
conveyance, have been performed before the 
General Order under Solicitors’ Remuneration Act, 
1881 (c. 44), came into operation, the costs shall 
be taxed according to the rules in force prior to 
the time when the General Order came into opera- 
tion. 

Whore a vendor refuses to complete a sale unless 
his solr.’s bill of costs is paid, the purchaser is 
entitled to taxation of the bill after payment. — 
Re Parker to George (1883), 32 W. R. 222. 

2497. Under covenant to convey.] — If a man 

J. — VOL. XL. 


covenant to convey lands, it ought to be done at 
the charge of him that covenanteth to do it, except 
the contrary be agreed {per Cur.). — Shann v, 
Bilby (1651), Sty. 280 ; 82 E. R. 710. 

2498. Property sold subject to tenancies — Stamp- 
ing of tenancy agreement.] — An agreement for the 
sale of freehold property provided that the property 
was sold subject to aU tenancies, & also for appor- 
tionment of outgoings. Upon investigation of the 
title the purchaser discovered that an agreement 
with a yearly tenant of part of the property was 
unstamped, & required the vendor to stamp it 
before completion of the purchase, llie vendor 
refused, & commenced proceedings for specific 
performance against the purchaser : — Held : the 
purchaser was entitled to have the agreement 
stamped at the vendor’s expense.— Coleman v. 
Coleman (1898), 79 L. T. 66. 

2499. Recovery by purchaser — Refusal to com- 
plete — Non-production of deeds promised to be 
produced.] — A purchaser at an auction cannot 
recover from the vendor the expenses of preparing 
the deeds of conveyance of the property, after h(' 
has refused to complete the purchase on account 
of the non-production of certain title deeds, 
though his attorney x>repared the conveyances on 
the faith of a note written in the margin of the 
abstract by the vendor’s solrs., stating that all 
the title deeds were examined by them on the 
original purchase, & that if it should be required, 
they would apply to the solr. for the original seller, 
in whose custody they were. — Jarmain v. Egel- 
STONE (1831), 5 C. & P. 172 ; 172 E. K. 926. 


Sub-sect. 2. — Getting in Legal Estate. 

I 2500. Liability for costs — Costs of assignment 
from trustees.] — On the sale of an estate under an 
order of ct., one of the conditions provided that if 
the purchaser should require the conveyance of 
any outstanding legal estate which should not have 
been referred to or noticed in any of the abstracted 
deeds or documents, dated witliin the last thirty 
years, or of any outstanding term, all the expenses 
attending the getting in & conveyance of such 
estate should be borne by the purchaser. The 
estate in question had been assigned to trustees 
for a term of one thousand years, to secure the 
payment of a sum of money, the payment of wliich 
was afterwards provided for by order of ct. The 
person in whom the term was vested was a party 
to the deed of sale : — Held : the purchaser was 
entitled to have an assignment of the term ; the 
costs of which, not having been provided for by 
the conditions, were to be borne by the vendors. — 
Stronge V, Hawkes (1856), 27 L. T. O. 8. 150 ; 
2 Jur. N. S. 388. 

Annotation : — Reid. Re Moore & Hulme’s Contract (1911), 

106 L. T. 330. 

2501. Duty of vendor to assist in getting in.] 

— By the conditions of sale of the property of a 
CO. in the course of being wound up it was stipulated 
that the purchaser should accept a conveyance 
from the official manager under the powers of 
Winding-up Acts, 1848 & 1849, or one of them, 
without requiring the concurrence of any of the 
shareholders or any other person ; but that, if 
the purchaser should consider the legal estate 
outstanding & should require a conveyance thereof, 
he should bear the expenses of obtaining such 
conveyance or conveyances as he might require 
&; all other expenses incident to getting in such 
legal estate : — Held : on the general scope of the 
conditions, the purchaser was to be at the risk of 
getting in the legal estate, & the vendor was 
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Sale op Land. 


Sccl, 7. — Coats: Sub-sects. 2,3 dk i. Sect. 8: Sitfc- 
secis. 1 d: A., B. & C, ; suh-seci, 3, 

entitled to a specific performance on executing 
a conveyance of the equitable interest & under- 
taking, at the expense of the purchaser, to obtain 
all such conveyances & render all such assistance 
to the getting in of the legal estate as the purchaser 
shoidd require & as the vendor was able to obtain 
or give. — Sheerness Waterworks Co. (Official 
Manager) v. Polson (1861), 3 Do G. F. & J. 36 ; 
4 L. T. 568 ; 45 E. R. 791, L. C. 

2502. Costs of deducing title to outstanding 

estate.]-- The condition of sale provided that every 
deed or instrument which should be necessary for 
getting in any outstanding estate or interest or for 
completing the vendors’ title should be prepared 
by & at the expense of the purchaser, who should 
also bear the expense of the doing of every act 
needed for perfecting the assurance by all parties 
other than tlio vendors : — Held : this condition 
did not relieve the vendors from the expense of 
deducing the title to the outstanding legal estate. — 
Re Adams’ Tritsteks’ & Frost’s Contract, 
11907] 1 Ch. 695 ; 76 L. J. Ch. 408 ; 96 L. T. 883 ; 
51 Sol. Jo. 427. 

Annotation : — Mentd. He Mackenzie, Rain v. Mackenzie. 

I191GJ 1 Ch. 125. 


within a reasonable time. — N osotti v. Auerbach 
(1899), 15 T. L. R. 140, C. A. 

2507. Time not of the essence of the 

contract.] — In ordinary contracts of purchase, 
both parties are at once bound, & unless there be 
some special stipulation, or some peculiar circum- 
stances, the time for payment of the purchase- 
money, or for conveyance of the estate, is not 
deemed of the essence of the contract (Lord 
Westbury, C.). — Weston v, Collins (1865), 5 
New Rep. 34 d ; 34 L. J. Ch. 353 ; 12 L. T. 4 ; 29 
J. P. 409 ; 11 Jur. N. S. 190 ; 13 W. R. 510, L. C. 

2508. .] — It is no answer to an 

action at law for non-payment of the remainder 
of purchase-money agreed to be paid to the vendor 
on his executing a bond conditioned to cause the 
title to be completed & the promises to be con- 
veyed to the vendee, that he, the vendor, pur- 
chased the estate sold at a sale of the property of 
a bkpt., whose assignee he was. Time is not of the 
essence of such a contract, nor is it an objection 
to the action that the bond was not tendered to 
the obligee till two years after the time when the 
money was to be paid by him. — Willett v. Clarke 
(1822), 10 Price, 207 ; 147 E. R. 290. 

Compulsory purchase.] — See Com- 
pulsory Purchase of Land, Vol. XT., p. 164, 
Nos. 424-427. 


Sub -SECT. 3. — Compui.^ory Purchase. 

See Compulsory Purchase op Land, Vol. XI., 
pp. 253-272. 


Sub-sect. 4. — Copyholds. 

See Copyholds, Vol. XIII., pp. 113, 114, Nos. 
1439, 1440. 


Sect. 8.— COMPLETION. 

Sub -SECT. 1. — Time for Completion. 

Special conditions as to time for completion.] — 
See Part IV., Sect. 2, sub-sect. 10, A., ante. 

2503. No time agreed — Reasonable time allowed.] 

— Southwell v. Nicholas & Abdy (1732). 1 
Madd. 9, n. ; 56 E. R. 4. 

Annotation Mentd. Falcko v. Gray (18.59), 4 Drew. 051. 

2504. .] — A purchaser cannot declare 

on a contract, on the ground of the vendor not 
having perfected the title within a reasonable time, 
where the former who was in possession had been 
aware, from an early period of the treaty, that 
there was some objection to the abstract, but has 
nevertheless continued to negotiate with the latter 
down to a recent period, & then on a sudden, a 
fortnight after the last act of negotiation, tells 
him, that he abandons the contract. — Warde v 
Jeffery (1817), 4 Price, 294 ; 146 E. R. 469. 

2505. .] — There is no time fixed for 

completion, but that is not uncommon on the sale 
of real estate ; & if no time is fixed, the inference 
is that the completion will be within a reasonable 
time (Lindley, L.J.). — Simpson v. Hughes (1897), 
66 L. J. Ch. 334 ; 76 L. T. 237 ; 13 T. L. R. 271 
41 Sol. Jo. 330, C. A. 

2506. .] — When a person employs a 

house agent to seU the lease of a house of which he 
is in occupation & nothing is said about going out 
of possession there is an implied promise to do so 


Sub-sect. 2. — Execution op Conveyance. 

A. In General. 

* 2509. Vendor must procure execution by all 

necessary parties.] — The person selling is bound to 
procure the execution of the conveyance by all 
necessary parties, & if any of them refuse to execute 
the contract may be considered as rescinded 
(HoLROYD, J.). — EsDAILE V. OXENHAM (1824), 3 
B. & C. 225 ; 5 Dow. & Ry. K. B. 49 ; 107 B. R. 
717. 

Annotation : — Mentd. Qoodo v. Burton (1847), 1 Exeb. 189. 

Execution of deeds.] — See, generally, Deeds, 
Vol. XVII., pp. 190-226 ; Law of Property Act, 
1925 (c. 20), 8. 74. 

By corporation.] — See Law of Property 

Act, 1925 (c. 20), s. 74. 

Right of purchaser to attestation.]— /S'ec Law of 
Property Act, 1925 (c. 20), s. 75. 

Surrender of copyholds.] — See Copyholds, Vol. 
XTII., pp. 126-128. 

B. Under Power of Attorney. 

See, generally, Agency, Vol. I,, pp. 688 et seq. 

See, now, Law of Property Act, 1025 (c. 20), 
88. 123-129. 

2510. Revocation of power of attorney — Principal 
himself performing act.] — Smith & Jbnning’s 
Case (1610), Lane, 97 ; 145 B. R. 329. 

2511. Mental incapacity of principal.] — 

A demurrer will not lie to a bill for specific per- 
formance of an agreement to buy land on the 
ground that the present mental incapacity of a 
necessary party to the conveyance, to join therein 
or to concur in a parol variation of the original 
written contract, appears on the face of the bill. 

Qu. : whether an attorney can act under a 
power of attorney during the mental inc^acity 
of the principal. — Beaufort (Duke) v. Glynn 
(1856), 3 8m. & G. 213 ; 25 L. T. O. S. 171 ; 1 
Jur. N. S. 888 ; 3 W. R. 463 ; 65 E. R. 630 ; 
affd., 3 W. B. 502, L. JJ. 


PART IX. SECT. 8, SUB-SECT. 1. 

n. “ Immediately upon eueh eaJe.”] 
—Equity Act (17 VIct. c. 18), directs 


that on sales by a barrister, he 
shall execute a conveyance of the 
land Immediately npon such sale *' : 
— Held : this meant without any 


improper delay ; &; three weeks after 
the sale was not an iinreasonable 
time. — Doe d. Jardine v. (^oiolbt 
(1863), 10 N. B. R. (6 AU.) 661.— CAN. 
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2612. Bankruptcy of principal.] — M. &; J. 

were carryinj? on business in partnership. In 
Sept. 1869, J. gave to A. a power of attorney, 
authorising him to sell certain property of J., 
including a particular ship which was in fact 
partnership property, & then went abroad. In 
Nov. a mtge. deed was executed, by which, after 
reciting that the partners & each of them were 
indebted to S. in an amount not ascertained, 
M. & J. purported to convey to S. property which 
formed nearly the whole assets of the partnership, 
to secure all moneys which then were or might 
thereafter become due to S. from the partners 
or either of them. At the same time a bill of sale 
was executed, by which J., with the concurrence 
of M., purported to assign the ship to S. absolutely 
at a certain price, subject to the incumbrances 
thereon. These deeds were executed by M. & 
A. as attorney for .T. In Apr. 1870, M. & J. were 
adjudged bkpts. ; the act of bkpcy. by J. being 
his leaving England in Sept. 1869, with intent 
to defeat or delay his creditors : — Held: (1) the 
mtge. was wholly void as against the trustee, for 
that by it M., knowing the firm to be insolvent, 
attempted to make the partnership property a 
security for separate debts of himself & J., which 
was a fraud on the creditors of the partnership 
&; an act of bkpcy. ; (2) although a power of 

attorney is not for all pm’poses revoked by an 
act of bkpcy., & a sale under it to a purchaser 
who had no notice of an act of bkpcy. would be 
good as against the trustee under a subsequent 
adjudication, the bill of sale was void, for that S. 
knew facts which were sufficient to inform him 
that ,T. had committed an act of bkpcy., & h(‘ 
could not escape the consequence' by saying that 
he liad not drawn this inference from them. — 
Rc Doucslas, Ex p. Snowball (1872), 7 (^h. App. 
534 ; 41 Ti. J. Bey. 49 ; 26 L. T. 894 ; 20 W. K. 
786, L. JJ. 

Avnotations : — A a to (2) Apia. Elliott r. Tiirquand (1881). 7 

App. Cas. 79. Reid, lie Boocock, LI 916] 1 K. B. 816 ; 

Herbert’s Trustee v. Higgrlns, [1926] Ch. 791. Oencrally, 

Mentd. Vane v. Vane (1878), 28 L. T. 320. 

2513. Principal becoming alien enemy— 

Subsequent to execution of power.] — The fact that 
the principal is an alien enemy does not avoid a 
contract for the sale of land made by his attorney 
appoint-ed by an irrevocable power of attorney 
before he had assumed enemy character. 

Deft., who was of (lerman nationality, had 
carried on business & owned a leasehold house in 
England. On May 20, 1915, under a power of 
attorney declared to be irrevocable for twelve 
months, he appointed a solr. to be his attorney 
to sell the leasehold house & execute the necessary 
deeds. On May 27, under a permit, he left Eng- 
land for Germany. On June 2, the house was 
bought by pltf. without knowledge of deft.’s 
nationality. On discovering the facts, he brought 
an action for a declaration that the contract was 
dissolved or void, & for a return of his deposit : 
— Held : although the inference should be drawn 
from the facts that deft, had returned to Germany, 
& was an alien enemy on June 2, neither the 
making nor the completion of the contract involved 
any intercourse with the enemy, as the irrevocable 
power of attorney to the solr. empowered him to 
convey the property Sc receive the purchase- 
money without communicating further with deft. 
— Tingley V. Muller, [1917] 2 Ch. 144; 86 
L. J. Ch. 626 ; 116 L. T. 482 ; 33 T. L. R. 369 ; 
61 Sol. Jo. 478, C. A. 

Annotations : — Mentd. Naylor, Bonzon v, Kralnische 

Industrie Gesellschaft, [1918] 1 K. B. 331 ; Rodriimoz v. 

Speyer, [1919] A. O. 69 ; Er Sutherland, Beohoff v. Bubna 

'^921), 66 Sol. Jo. 613. 

2614. Surrender of copyholds by attorney — 


Custom for personal surrender — Validity of custom.] 

— Purchaser of copyhold not obliged to accept 
of surrender by letter of attorney. A custom, 
that it must be in person, is not contrary to law. 
— Mitchel V. Neale (1755), 2 Ves. Sen. 679 : 28 
E. R. 433, L. C. 

2515. To satisfy debt of attorney — Power 

coupled with Interest.] —A power of attorney 
authorising a surrender of copyhold premises for 
the pipposcs of sale, in order that the person 
authorised may be satisfied a debt, is a power 
coupled with an interest 8c therefore cannot be 
revoked. — G aussen v. Morton (1830), 10 B. & C. 
731 ; 6 Man. & Ry. K. B. 613 ; 8 L. J. O. S. K. B. 
313 ; 109 E. R. 622. 

Annotationa : — Mentd. Smart v. Sandars (1848), 6 C. B. 89') ; 

Ee Hannan’s Empress Gold Mlninp: Sc Dovelopiiig Co., 

AV p. Michael (1896). 65 L. J. (^h. 902. 

C, N on-Executlon by One Party. 

See, generally, Deeds, Vol. XVII., pp. 221 
et seq. 

2516. Deed binds party executing.] — If one 

party executes an indenture it shall b(‘ his deed 
though the other party does not execute it. — 
Foster v. Mapes (1590), Cro. Eliz. 212; Owen, 
100 ; 78 E. R. 468. 

Avnotaliona ; — Mentd. Tisdale r. Ensex: (1613), Hob. 31; 

Haych V. Bickerbtaff (1669), Vautrh. 118 ; Nash r. Palmer 

(1816), 6 M. & S. 371 ; Fowlo r. Welch (1822), 2 Dow. & 

Ry. K. B. 133. 

2517. Whether deed binds party not executing — 
Assignee of leaseholds accepting benefit of assign- 
ment.] — Assignee of leaseholds accepting the 
benefit of an assignment held, in equity, liable to 
the covenants on his part contained in tlio assign- 
ment, though he did not execute it.^ — ^Wilj.son v. 
Leonard (1840), 3 Beav. 373 ; 49 E. R. 146. 
Annotations : — JS.entd. Nokos v. Fish (1857), 3 Drew. 735 ; 

Coopo V. Crosswell (1866), 14 L. T. 262. 

2518. Declaration against dower.) — Whore 

upon a purchase of freehold estate the conveyance 
deed contained a declaration, “ that no widow 
of the purchaser should be dowable out of the 
hereditaments”: — Held: to be unnecessary, for 
the validity of the declaration, that the deed 
should be executed by the purchaser. — F airley 
V. Tuck (1857), 27 L. J. C^i. 28 ; 30 L. T. O. 8. 
126 ; 3 Jur. N. H. 1089 ; 6 W. R. 9. 

2519. — Reservation of right of way.]— From 
1867 to 1902 farms called “ White Lodge ” 8c 
” Coxhiil ” had been owned by the same person, 
& during all this time the tenants of Foxhill had 
by leave, either asked for or not, used a way 
over Wliite Lodge. In 1902 the owner of the 
farms agreed to sell White Lodge, the agreement 
stating that there were reserved ” to tlu* vendor, 
liis heirs & assigns, the owners & occupiers for the 
time being of ” Coxhiil, ” 8c their servants <fe others 
authorised by them, all rights of way hitherto 
exercised by them in respect of ” Coxhiil ” over 
any portion of ” IVliite Lodge. The conveyance 
contained a similar reservation, but was not 
executed by the purchaser, who, however, took 
possession of Wliite Lodge : — Held : the pur- 
chaser & his successors in title, taking with notice, 
were bound to give effect to the reservation. — 
May V. Belleville, [1905] 2 Ch. 605 ; 74 L. J. 
Ch. 078 ; 93 L. T. 241 ; 54 W. R. 12 ; 49 Sol. Jo. 
651. 


Sub-sect. 3. — Purchase-Money. 

A. In General. 

2520. What is ** purchase-money — Whether 
bonus payable under Act of Parliament Included.]— 
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Sect 8. — Complefioyi : Suh-sect. 3, A. B* (a), (b) 
(c ) i. c£r ii.] 

“ Purchase-money ” is the money which a pur- 
chaser pays to the vendor for the estate wliich he is 
buying, & does not include money paid by a third 
party to the vendor in order to induce him to sell 
to the purchaser at a certain price. Therefore 
the percentage or bonus payable out of the Irish 
Land Pui'chase Fund under Irish Land Act, 1903 
(c. 37), s. 42, in certain cases, to a vendor of land 
in Ireland does not form part of the “ purchase- 
money ” of that land in the ordinary sense of that 
term. — Be Oliver, Ramsden v. Ramsden (1910), 
103 L. T. 422 ; 55 Sol. Jo. 12. 

2521 . Part left unpaid for many years — Lands In 
possession of third parties.] — Hunton v, Davies 
(1670), 2 Rep. Ch. 44 ; 21 E. R. 611. 

2522. Covenant to pay several persons beneficially 
entitled — Several covenant.] — Poole v. Hill, No. 
2189, ante. 

B. Payment of Purchase- Money. 

(a) In General. 

2523. Payment to trustees — Personal attendance 
of trustees at completion — Or payment into joint 
account.] — On a sale of land by trustees for sale, 
the purchaser made a requisition, whicli was in 
accordance with the usual practice of conveyancers, 
that the vendors should, on completion, either 
attend personally to receive the purchase-money, 
or should give the purchasers a written authority 
to pay the purchase-money into some bank to 
their joint account ; but the vendors’ solrs. 
claimed to have the purchase-money paid to them 
on product if)n of the executed conveyance with 
a receipt indorsed : — Held : as a general rule, 
under ordinary circumstances, trusses are not 
justified in authorising their solr,, or other agent 
to receive purchase-money which ought to be 
paid to them personally ; <&, theiefore, the pur- 
chasers were (mtitled, as a matter of prudence, 
to insist on the requisition. — Re Bellamy 
Mei’ropolitan Board of Works (1883), 24 
Ch. D. 387 ; 52 L. J. Ch. 870 ; 48 L. T. 801 ; 47 
J. P. 550 ; 31 W. R. 900, C. A, 

AniiotatKyn s : — FoUd. lie FI over ^ Motropolilan lioaid of 
Works (1884), 27 Ch. D. 592. CODSd. l)ay v. Woolwich 
Kqultable Bldg:. Soc. (1888), 40 Ch. D. 491. Refd. lie 
Eyre, Eyre v. Eyre (1883). 4 9 L. T. 259 ; Hi Eetling & 
Merton’s Coiitiaet, [1893] 3 Ch. 26*9. 

2524. ~ — ,] — On a sale of land by 

trustees with power of sale the purchasers made a 
requisition that either the vendors should attend 
personally to receive the purchase-money, or the 
purchase-money should be paid into a bank to 
the joint account of the vendors under a written 
direction to be signed by them & given to the 
purchasers. Tlie vendors refused to comply 
with the requisition, alleging that it was incon- 
venient so to do, & proposed that one of them 


should attend & receive the purchase-money 
under a written direction to that effect to be si^ed 
by them all : — Held : the purchasers were entitled 
to insist upon their requisition . — Re Flower & 
Metropolitan Board op Works (1884), 27 Ch. D. 
592 ; 53 L. J. Ch. 955 ; 51 L. T. 257 ; 32W.R. 1011. 

2525. Set-off — Purchase-money & costs of specific 
performance action — Due in different rights.] — 
A purchaser obtained judgment lor specific per- 
formance of a contract of sale against his vendor 
with costs. The vendor could only make title 
as administratrix of intestate. The vendor was 
entitled beneficially as next of kin of intestate 
to a portion of the proceeds of sale. On motion 
to retain the costs of the action out of the vendor’s 
beneficial interest in the purchase-money : — Held : 
the ct., having no power in this case to administer 
the estate of intestate, pltf. purchaser could not 
bring into account all, or any part of an un- 
ascertained sum to which deft, might be bene- 
ficially entitled in the administration of intestate’s 
estate as against the purchase-money which was 
due to deft, in her representative capacity. — 
Phillips Howell, [1901] 2 Ch. 773 ; 71 L. J. 
Oh. 13; 85L.T.777 ; 60W.R.73; 46 Sol. Jo. 12. 

Illegal agreement.] — See Contract, Vol. XII., 
p. 277, No. 2272. 

Payment by promissory note — Due on intended 
date of completion.] — See Bills of Exchange, 
Vol. VI., p. 150, No. 987. 

Compulsory purchase.] — See Compulsory Pur- 
chase OF Land, Vol. XI., pp. 226-236. 

(?>) Payment by Cheque. 

2526. When payment made — Cheque stopped — 
Order to stop subsequently withdrawn.] — T. being 
possessed of a leasehold messuage h premises, 
on which he had created several charges, con- 
tracted to sell the same to O., by a deed dated 
Aug. 4, 1855, the premises were assigned to O. for 
the residue of the term subject to a mtge. thereon 
to L. Besides li.’s mtge., there wore equitable 
charges in the hands of a second isc third incum- 
brancer. On the same day, Saturday Aug. 4, 
O. handed to T. a cheque, drawn by tlie firm of 
which he was partner, upon their private bankers, 
for the amount of the purchase. Afterwards, 
fearing that the insurance might not have been 
paid, or that interest on L.’s mtge. might b(* in 
arrear, O. stopped payment of the cheque before 
the following Monday morning. On Aug. 8, 
however, O. was induced to withdraw his counter- 
mand, & the money was paid on the same day. 
On the day before, Aug. 7, O. had been made 
acquainted with the existence of the second & 
tliird incumbrances. The bill was filed by the 
third incumbrancer, praying to be allowed to 
redeem the first second, & that O. might redeem 
him. Pltf. contended that the purchase was not 


PART IX. SECT. 8, SUB-SECT. 8.— A. 

o. What amounts to oood payment.} 
— Pa 3 rmont in “ good notes does not 
nec5€ssarlly mean “ good negotiable 
notes. McArthur r. Winslow (1849), 
C U. 0. 11. 144.— CAN. 

p. Action for foreclosure on non- 
payment of purchase-money,}— In an 
action by vendor against purchaser to 
recover payment overdne under an 
agreement for sale of land, & to have 
a time fixed for making such payments, 
&, in defanlt, foreclosure ; &, in the 
alternative, for the fixing of a time for 
payment of amount, &, in default, for 
a declaration that pltf. was entitled 
to a lien therefor & enforcement 
thereof by a sale of the land : — Held : 
a personal judgment for amount due 


& foreclosure should not bo ordere 
at same time, the rights of the partle 
under an agreement for sale beln 
quite different from rights under 
mtge., & this action was not Bimll.<* 
to an action for speoifle performance 
nor to a mtge. action. — Hargreavb 
V. Security Investment Co. (1914] 
29 W. L. R. ,H17 : 7 W. W. R. 1 ; 1 
D. L. R. 677 ; V Sask. L. R 125.- 
CAN. 


Q. liight to conveyance — Before pay- 
ment of last instalment of purchase- 
money.} — Where imdor an agreement 
for the sale of land the purchase - 
money Is payable by instalments, 
although the ogreement contemplates 
that the purchaser is to have immediate 

g OBsession the purchaser is not entitled 
) a transfer before the whole of the 


purchase-money has been paid. In the 
absence of provision to that effect. — 
Hill v. Keene (1904), 23 N. Z. L. R. 
404.— N.Z. 

PART DC. SECT. 8, SUB-SECT. 8.— 
B. (a). 

r. Construction of receipt — Whether 
purchase-money should he paid in cash.} 
— Andbbson V. Fawcett (1879), 19 
N. B. R. (3 P. & B.) 34.— (3AN. 

PART IX. SECT. 8. SUB-SECT. 3.— 
B. (b). 

t. When payment made — Cheque 
stopped.} — A. contract for the purchase 
& sale of property is completed when 
the purchaser receives an executed 
conveyance & then gives a cheque for 
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completed on Aug. 4 by delivery of the cheque, 
& before Aug. 8, O. had notice of the second & 
third charges. O. contended that the purchase 
was complete on Aug. 4, & asserted his right to 
redeem L. in priority to pltf. : — Held : the pur- 
chase was not completed on Aug. 4 by delivery 
of the cheque, considering the circumstances that 
took place afterwards, & decree made in conformity 
with the prayer of the bill. — Tildesley v. Lodge 
(1857), 3 Sm. & G. 643 ; 30 I.. T. O. S. 29 ; 3 
Jur. N. S. 1000 ; 65 E. It. 772. 

Whether amounting to payment.] — Sec Con- 
tract, Vol. XII., pp. 462, 463, Nos. 3755-3765. 

(r) Payment to Persons Other than Actual Vendor. 
i. In General. 

See Law of Property Act, 1925 (c. 20), s. 124. 

Authority of agent to receive payment.] — See^ 
generally, Agency, Vol. I., pp. 361 ct seq. 

2527. Right of purchaser to apply part of pur- 
chase-money — In discharge of mortgage — Where 
some of parties Infants.] — Purchaser not permitted 
to apply part of his i)urchase-money in discharge 
of a mtge. on the estate, though some of the parties 
consented, others being infants ; &, that there 
was such incumbrance, not appearing on the 
report. Qu. : could it be done, if all were com- 
petent, & consented. v. Stretton (1791), 

1 Ves. 266 ; 30 E. R. 335, L. C, 

2628. Right of incumbrancer — To restrain pay- 
ment — To heir of vendor.] — Injunction against 
purchaser on behalf of creditor to restrain pay- 
ment to heir. — Green v. Lowes (1791 ), 3 Bro. C. C. 1 
217 ; 29 E. R. 499. 

Annotation : — Befd. lie Moon, Holmes v. Holmes, [1907] 2 Cb. 

304. 

2529. To vendor — Unsecured debt.] — 

Anon. (1875), 1 Char. Cham. Cas. 17. 

2530. To payment of unpaid purchase- 

money — No appropriation of debt due by vendor — 
Equitable mortgagee without notice.] — In 1815 
deft. P. became the purchaser from N. of a piece 
of land, the purchase-money to be paid in the 
yeai"S 1 852 A 1855, as mentioned in the agreement. 
N. retained the title deeds of the land, A in 1851 
deposited them with pltf. to secure the payment 
of a sum then advanced. Between deft., P. A N. 
there were various cash dealings, A in 1848 the 
amount due by P. in respect of the purchase- 
money, etc., was, by means of the money duo to 
him, reduced. The accounts between the parties 
continued unsettled, A no appropriation of the 
balance due to P. was made by him by way of 
satisfaction of the residue of the purchase-money 
due to N., who in Dec. 1855, was adjudicated bkpt. 
The evidence as to when 1*. received notice of 
pltf.’s equitable mtge. was conflicting: — Held: 
pltf. was entitled to a decree against P. to the 
extent of the equitable interest which N. had 
in the land, no appropriation of the debt due to 
P. having been made before he had notice of the 
equitable lien of pltf. — Bayne m Baker (1859), 

1 Gilf. 241 ; 6 Jur. N. S. 366 ; 65 E. R. 903. 

2531. Remedy of purchaser — On failure of con- 
sideration — Payment to vendor’s assignee by 
common consent.] — Under a contract of sale 
money due to the vendor was by common consent 
paid by the purchaser to a third person to whom 
the vendor executed an assignment of the contract. 
Periodical payments were also made by the 


purchaser to the assignee to be applied for a 
specific purpose. There was a failure of con- 
sideration on the part of the vendor which would 
have entitled the purchaser to repayment from 
liim ; — Held : the purchaser was not entitled to 
repayment from the assignee of th(‘ money paid 
by common consent or of the periodical payments 
in so far as they were in fact appropriated to the 
specified purpose. — Mackusick v. Fi.eming (1904), 
73 L. J. Oh. 826 ; 90 L. T. 101 ; 20 T. L. R. 263, 
H. L. 

Against vendor’s agent.]- Agency, 
Vol. I., pp. 667-668, Nos. 2808-2814. 

Payment of mortgage debt.] — Sec, generally, 
Mortgage, Vol. XXXV., pp. 603 ct seq. 


ii. Solicitors. 

See Law of Property Act, 1925 (c. 20), s. 69 ; A, 
generally. Solicitors. 

2532. Authority to receive purchase-money.] — 

It is well settled that it is not within the ordinary 
business of a solr. to receive purchase-money 
belonging to his client, or money due to him on 
mtge., nor to receive money from him for th(‘ 
purpose of investment generally, A one partner 
is not liable for the misapplication of money so 
received by another without his privity. 

Secics, where the money is received for the 
purpose of being invested on a particular security. 
— Bourdili.on V. Roche (1858), 27 L. J. (Ih. 681 ; 
31 L. T. O. S. 264 ; 6 W. R. 618. 

Annotations: — Consd. Eager v. Barnes A Bridgcr (1802), 

7 L. T. 408. Distd. St. Aubyn r. Smart (18G8), 3 Cb. 

App. 640. Consd. Plumcr v. Gregory (1871), L. B. 18 

Eq. 621. Reid. Biggs v. Breo (1881), 01 h. J. Cli. 01. 

2533. On production of conveyance con- 

taining receipt.] — A solr. is not, by virtiu' of his 
office, entitled to receive purchase-money, even 
though he has possession, of the deed of con- 
veyance duly executed, with indorsed receipt 
duly signed.^ — \4ney v. Phaplin (1858), 2 I)c G. 
A .1. 468 ; 27 L. J. Vh. 434 ; 31 1;. T. O. S. 143 ; 
4 Jur. N. S. 619 ; 6 W. R. 562 ; 44 E. R. 1071, 
L. C. A L. JJ. 

Annotations : — Apld. Boiirdillon v. Ror bo (1858), 27 L. .T. Cli. 

681. Dlstd. St. Aubyn r. Smart (1867), L. It. 5 Eq. 183. 

Consd. Dundonald r. Mastermau (1869), L. 11. 7 Eq. 504. 

Apld. Rc Shanks, Er p. Swinbanks (1879), 11 Cb. 1). 525. 

Consd. Rc Bellamy A Metropolitan Board of Works (1883), 

24 Cb. D. 387. Refd. Plumer v. Gregoiy (1874), L. R. 

18 Eq. 621 ; Essex v. Danicll, Danlell v. Essex (1875), 

L. K. 10 C. P. 538 ; Gordon r. James (1885), 53 L. T. 641 ; 

Re Uctling A Merton’s Contract, [1893] 3 (Jli. 269. 

2534. Where vendor a trustee.] — 

Conveyancing A Law of Proxierty Act, 1881 
(c. 41), s. 56, does not authorise vendors who arc 
trustees with a power of sale to require the jiur- 
chaser to pay the purchase-money to their solr. 
on production of the deed of conveyance duly 
executed in cases where before the Act they 
could not have required the purchaser to i>ay the 
purchase -money to their solr. under a special 
authority. Trustees of real estate with a jiowei* 
to sell A give receipts, sold the estate. The 
purchasers required that the vendors should 
attend in person to receive the jiur chase -money, 
or should authorise the j:)urchas(‘r to pay it into 
a bank to the joint account of the vendors. The 
vendors insisted that the money should be paid 
to their solr. on his producing the conveyance 
duly executed. They gave no sp<‘cial reason why 
the money should be paid to the solr., but relied 


the purchase -price which the vendor 
accepts as cash though pajunent by 
the bank is stopped before it is pre- 
sented. — R kdioan V. Nesbitt, [1924] 
1 D. L. R. 536 ; [1924] C. R. 135 ; 
[1924] 1 W. W. R. 305.— CAN. 


PART IX. SECT. 8, SUB-SECT. 3.— 

B. (0) 1. 

a. Money paid to mortgagee hy 
purclMser — Request of mortgagor.}— 
Branioan V. Cartwright (1864), 23 
U. O. R. 264.— CAN. 


b. Payment of money to agent — 
Failure to obtain title to part of lands 
purchased — Responsibility of alleged 
principal — Return nf money .] — SMITH v. 
Bond (Man.) (1914), 28 W. L. R. 163. 
—CAN. 
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ScoL 8. — Completion : Sub-aect. 3, B. (c) ii., db (d), 
C. (g) <&: jb) i, ii.] 

on Conveyancing & Law of Property Act, 1881 
(c. 41), s. 60. A summons having been taken out 
under Vendor &; Purchaser Act, 1874 (c. 78) : — 
Held : Conveyancing Ac Law of Property Act, 
1881 (c. 41), s. 66, had no application, & the pur- 
chasers had a right to insist on their requisition. — 
Re Bellamy & Metropolitan Board of Works 
(1883), 24 Ch. I). 387 ; 62 L. J. (^h. 870 ; 48 L. T. 
801 ; 47 J. P. 650 ; 31 W. R. 900, C. A. 

Annotations : — Apld. lie Flower & Metropolitan Board of 

Works, lie Flower & Same (1884), 27 Ch. D. 592. Consd. 

Day V. Woolwich Equitable Bldgr. Soc. (1888), 40 Ch. 1). 

491 ; Re Hetllng ^Merton’s Contract, [1893] 3 Ch. 209. 

Refd. Re Eyre, Eyre v. Eyre (1883), 49 L. T. 259. 

aSVc, now^ Trustee Act, 1925 (c. 19), s. 23 (3). 

2535. What amounts to production — 

Having deed in office not sufficient.] — A solr. pro- 
ducing a deed containing a receipt must, in order 
to discharge a person paying him, be acting for the 
person sought to be charged, & having the deed 
in his office is not equivalent to iiroduction of it. 

In my opinion that refers to a solr. acting in 
some way for the party sought to be charged, & 
docs not mean that where a mtgor. has no solr. 
acting for him, the solr. of the mtgee. can, by pro- 
ducing the deed to the mtgee. , give a discharge on 
the mtgors.’ behalf (North, J.). — Day v. Wool- 
wich Equitable Building Soctety (1888), 40 
(^h. D. 491 ; 68 L. J. Ch. 280 ; 60 L. T. 762 ; 37 
W. R. 461. 

Annotations: — Consd. Rc Helling & Merton’s Contract, 

[1893] 3 Cb. 269 ; King r. Smith, [1900] 2 Ch. 425. 

2536. - — - Solicitor must be acting for 

party sought to be charged.]- Day v. Woolwich 
Equitable Building /Society, No. 2636, ante. 

2537. Presumption in regard to 

solicitor producing deed.]— 1 observe Messrs. Hood 
A Challis, in their note on s. 66, say {Hood iSc 
Chains on the Conveyayicing Acts, 5th ed. p. 138): 
“In the absence of anything to suggest the con- 
trary, it seems that the person paying the money 
may, & indeed, is bound to, assume that the solr. 
producing the deed is acting as solr. for the person 
having power to give a discharge.” That proposi- 
tion seems to be sound, for, if it were not so, it is 
obvious that the person to whom the deed is pro- 
duced might be put in the very awkward position 
of having t(3 choose between the risk of losing his 
money, & the risk of having to pay the costs of an 
action for specific performance, if the ct. should 
hold that he ought to have accexjted the deed pro- 
duced by the solr. as giving authority for payment 
to the soh'. (Earwell, J.). — King v. !8mith, 
[1900] 2 Ch. 425 ; 69 L. J. Ch. 698 ; 82 L. T. 815 ; 
16 T. L. R. 410. 

Annotation : — Refd. Howatson v. Webb, [1907] 1 Ch. 537. 

2638. Under power of attorney — On behalf 

of trustee.] — On 8ept. 14, 1892, vendors contracted 
to sell a piece of freehold land subject to the 
condition, that “ if from any cause whatever other 
than the wilful default of the vendors ” the pur- 
chase should not be completed by the day fixed 
for completion, the purchaser should pay interest 
on the purchase-money until completion. The 
property was subject to a mortgage to two trustees, 
one of whom, P., a solr., had gone abroad before 
the date of the contract, having given to his 
partner a general power of attorney, authorising 


him to execute deeds & transfer any property 
held by P. as trustee or mtgee. The vendors knew 
that it would be difficult to communicate with P., 
but, relying on the sufficiency of the power of 
attorney, they fixed Nov. 10, 1892, for the com- 
pletion of the purchase. The purchaser, however, 
declined to complete without a conveyance from 
P. himself, alleging that, notwithstanding Trustee 
Act, 1888 (c. 59), s. 2, there was no person to whom 
the mortgage money could safely be paid. A 
conveyance from P. was ultimately obtained ; but 
owing to the delay thus caused the purchase was 
not completed until Mar. 1, 1893, & the vendors 
claimed interest on the imrchase- money from Nov. 
10, 1892: — Held: (1) the case was not within 
Trustee Act, 1888 (c. 69), s. 2, & the purchaser was 
ju.stified in refusing to complete without a release 
from P. ; & (2), the delay in completion was 

attributable to the wilful default of the vendors, 
they were not entitled to any interest on the 
purchase-money. 

I have no doubt myself that a trustee can execute 
a deed by an attorney & can empower that attorney 
to receive, or join in receiving trust money, &; 
that s. 2 of Tmstee Act, 1888 (c. 5B), s. 2, will 
protect a purchaser in paying money to a person 
so authorised to act. But the power of attorney 
executed by P. in 1890 had no reference whatever 
to this i)ai‘ticular transaction & was as regards all 
trust matters, a delegation of his duty to his 
various ceMuis que trust (Lindlby, L.J.). — Rc 
Hetling & Merton’h Contract, [1893] 3 Ch. 
269 ; 62 L. J. Ch. 783 ; 69 L. T. 266 ; 42 W. R. 
19 ; 9 T. L. R. 563 ; 37 Sol. Jo. 617 ; 2 R. 543, 
C. A. 

Annotations : — As to (2) Distd. He London Corpn. & Tubbs* 
Contract, [1894] 2 Cb. 524. Consd. Rc Wilnons & Stevens* 
(Contract, [1894] 3 Ch. 546. Apld. Rc Strafford & Maples, 
[1896] 1 Ch. 235. Consd. Re Woods & Lewis’s Contract 
(1898), 67 L. J. Ch. 475. Apld. Ri Dolly 6c Jacob’s Con- 
tract (1899), 80 L. T. 45. Consd. Bentiett v. Stone, [1903] 
1 Ch. 509 ; Re Baylcy-Worthlngton 6c Cohen’s Contract, 
[1909] 1 Ch. 648. 

Authority to receive mortgage money.] — See 
Mortgage, Vol. XXXV., pp. 384, 004, 605, 
Nos. 1272, 3431-3436. 

(d) Payment into Court. 

2539. When ordered — Specific performance action 
— Purchaser in possession — Expenditure on altera- 
tion & improvements.] — Purchaser in possession, 
who has made alterations & improvements on the 
estate, ordered to pay the purchase-money into 
ct. — Bramley V. Teal (1818), 3 Madd. 219 ; 56 
E. R. 490. 

2540. .]- A purchaser in 

possession making improvements, etc., but ob- 
jecting to the title, not obliged to pay i)urchaso- 
money into ct. — Gell v. Watson (1818), 3 Madd. 
225 ; 56 E. R. 492. 

2541. Area sold in dispute.] — Accord- 

ing to the bill a parol agreement was for sale, & 
possession had been given of, 5 acres. According 
to the answer, of 3 acres only. Motion that the 
purchase-money for 5 acres, or othciwise for 3 
acres, might be brought into ct., refused. — Benson 
V. Glastonbury Canal Co. (1837), 1 Coop. temp. 
Cott. 350 ; Coop. Pr. Cas. 42 ; 47 E. R. 890, L. 0. 

2542. Mortgagees refusing to concur.] 

— ^A sale having been made by a party claiming as 


PART IX. SECT. 8, SUB-SECT. 3.— 
B. (d). 

0 . When ordered — Whether pend- 
ing proceedings .] — Where there was a 
controversy as to whether a purohaser 
boujfht subject to or free from a mtflre. 
which was on the property, & there was 


no suggestion of danger In respect 
of the purchaso-uioney, the ct. m a 
very special case refused to order 
payment of the amount into ct. 
pending proceedings, though a con- 
veyance nad been executed & the 
purchaser had gone into possession. — 
MULHOLLAND V. HAMILTON (1868), 15 


Gr. 53.— CAN. 

d. .1 — Whether before title ac- 

cept ed.] — Ellwood V. Pkiroe (1878), 7 
P. R. 427.— CAN. 

e. DefavXt of plairUiff^s solicitor — 
Non-payment into cowrt of deposit .] — 
Where pltf.’s solr. made default In 
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administrator cum teaiamento annexo^ certain 
mtgees. on the property sold refused to give an 
account of the moneys due to them, or to concur 
in the conveyance to the purchaser on being paid, 
whereupon a bill was filed by the vendor & pur- 
chaser, as co-pltfs., against the mtgees. to redeem. 
The defence set up by the mtgees. being that the 
administrator had no right to redeem, on the 
ground that the original exor. had assented to a 
bequest made by testator of the property, the 
administrator refused to prosecute the suit, or to 
permit the purchaser to do so. A bill was then 
filed by the purchaser against the administrator 
to compel him to put him, the ijurchaser, in a 
situation to prosecute the suit against the mtgees., 
k> it was ordered, on the application of pltf. for 
leave to prosecute that suit, etc., that pltf. should 
be at liberty to pay his purchase -money into ct. ; 
& that deft, should concur in paying the deposit 
into ct., <fe should execute an assignment to pltf. ; 
& that deft, should dismiss the bill in the suit to 
redeem, at his own expense ; & pltf. should be at 
liberty to institute a suit against the mtgees. to 
redeem them. — Birch v, Davies (1841), 5 Jur. 
909. 

2543. Charge on lot purchased — Objection 

to proposed application of purchase-money.] — An 

order being made by consent in an administration 
suit for sale, out of ct., of the real estate, which 
was made subject to debts, & after discharging all 
debts & liabilities thereon, to pay the surplus into 
ct., & a pui'chaser of one lot, on which there was a 
contingent charge, objecting to the application 
of the moneys as directed, but being willing to pay 
the whole into ct., an order was made, on affidavit 
stating the ground of departure from the decree, 
without a petition, that the purchaser should pay 
all his inirchaso-money into ct. — Bellamy v. 
Bellamy (1817), 10 L. T. O. 8. 262. 

2544. Trustees unable to give discharge.] — 

Testatrix, by her will, declared that every person 
thereby made tenant for life should have such & 
the like powers of leasing, selling, & exchanging 
any part of the devised estate as were by her father’s 
will given to the tenants for life & in tail mentioned 
in liis will, or to the trustees tlicreof. It appeared 
that the father’s will did not give a tenant for life 
or in tail any power of leasing, selling, or ex- 
changing ; but gave trustees full power to sell & 
exchange the hereditaments therein comprised, & 
to give receipts for the purchase-money : — Held : 
tenant for life in possession of the estate devised 
by testatrix had the same powers of selling & 
exchanging that estate as were by the father’s 
will given to the trustees, but such powers did not 
extend to giving receipts. 

SemblCy the difficulties wliich might be met with 
in exercising such power of sale in the absence of a 
power to give receipts, might be removed by paying 
the money into ct. under 10 <k; 11 Viet. c. 96 ; & 
upon such payment, the purchaser might safely 
complete.—Oox v. Cox (1855), 1 K. J. 251 ; 
69 E. B. 451. 

.] — See, further, Trusts. 

Remains property of vendor,] — See Part VI., 
Sect. 4, ante, 

C, Receipt for Purchase- Money, 

(a) In General, 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 67-09. 


Receipt clause in body of deed.] — See Deeds, 
Vol. XVII., pp. 370-373, Nos. 1807-1832. 

2545. Person to give receipt — Land contracted 
to be sold by testator.] — Testator devised his 
estates to trustees in trust to sell, & declared their 
receipts to be sufficient discharges ; & he directed 
his trustees to complete any contracts for the sale 
of his estates, entered into during his lifetime 
remaining incomplete at his death : — Held : his 
exor. was the proi)er paity to give receipts for the 
purchase-moneys of the estates contracted to be 
sold by testator. — E aton v, 8anxter (1834), 6 
Sim. 517 ; 3 L. J. Ch. 197 ; 58 E. R. 688. 

Ann^taiion : — Mentd. Skceles v. Sherley (183()), Donnelly, 

127. 

-.J — See, generally. Executory), Vol. 
XXIV., pp. 623, 624, Nos. 6527-6531. 

Sale by executor.] — See Executors, Vol. 

XXIV., pp. 680, 681, Nos. 7069, 7070. 

Sale by Joint mortgagees.] — Sec Mortgage, 

Vol. XXXV., p. 606, Nos. 3438, 3439. 

Sale of settled land.] — See Settlements, 

p. 757, Nos. 2854-2863, post. 

Sale by trustees.] — See Sub-sect. 3, 0. (6), 

post, 

(b) Trustees, 
i. In General, 

See, generally. Trusts & Trustees. 

2546. Stipulation that trustee shall give receipt.] 
— On a sale by a trustee, ho stipulated that his 
receipt should be deemed an effectual & con- 
clusive discharge, & that the purchaser should not 
require the concurrence of the heir or cestui que 
trust, A decree was made for specific performance 
& reference as to title. The master found in favour 
of the trustee ; & upon exceptions, the purchaser 
contended that the rule as to the concurrence of 
the cestuis que trust being one for their protection, 
it was a breach of trust to stipulate that they 
should not concur ; but the ct. held the point 
concluded by the decree. — -Wilkinson v. Hartley 
(1852), 15 Beav. 183 ; 51 E. li, 507. 

Annotation: — Mentd. Lyle r. Yarborough (I8r)9), John. 70. 


ii. Trust for Sale, 

See, generally, Trusts & Trustees. 

2547. Trustees alone can give receipt.] -Rut- 
land (Duchess) v. Wakbman, No. 2375, ante. 

2548. .] — On demurrer : — Held : a power 

given to trustees to sell lands, & divide the profits 
amongst cestui que trusts, who were infants, 
enables the trustees alone to give effectual receipts 
to a purchaser. — S owarsby v. Lacy (1819), 4 
Madd. 142 ; 56 E. B. 660. 

2549. .] — Testator having a power to 

appoint realty among children devised be- 
queathed “ all my real & personal estate what- 
soever whereof I have power to dispose, ’ upon 
trust to sell the realty & give valid discharges to 
purchasers & to apply the proceeds of the realty & 
the personalty in payment of his debts, funeral & 
testamentary expenses & then among his children 
in certain specified shares : — Held : the trustees 
could make a good title & give effectual receipts. — 
Oowx V. Foster (1860), 1 John. & H. 30 ; 29 
L. J. Ch. 886 ; 2 L. T. 797 ; 6 Jur. N. S. 1051 ; 


70 E. B. 649. 

Annotatimis : — Mentd. Fcrrier v. .Tay (1870), L. R. 10 Eq. 
5^ ; Maunsoll r. Maimsell (1871), 24 L. T. 698: lie 
Teape’s Trust (1873), L. R. 16 Eq. 442 ; Busk r. Aldam 
(1874), L. R. 19 Eq. 10; Thornton v. Thornton (1875), 
L. R. 20 Eq. 599 ; Scotney v, Lomer (1885), 29 Ch. D. 


payment into ct. of the 10 per cent. 

S aid to him at the time of sale, under 
le conditions of sale : — Held : the 
other parties entitled to the purchase - 
money should not suffer thereby, but 
pltfs.' share should be oharged with 


the defleionoy. — M ulkins v. Clarkk 
(1886), 11 P. R. 350.— CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
C. (a). 

t. Persons to give receipt — Devisees 


in trust for sale .] — Devisees In trust 
for sale of real estate must jointly 
receive or unite in receipts for the 
purchase-money, unless the will pro- 
vides otherwise. — E wart v, Snyder 
(1867), 13 Gr. 65.— CAN. 
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SecU 8. — Completion : Stib-^secL 3, C. (b) ii., D. 
(g) (6) ; sub-sect. 4. 9 : SvLb-aect. 1 .] 

535 ; ftc Denton, Bannerman v. Tooeey (1890), 63 L. T. 
105 ; Re Pafrot, Re Mellor, Mellor v. Mellor, (1898] 1 Ch. 
290; Re Milner, Bray v. Milner, [1899] 1 Ch. 563 ; Re 
Redgate, Marsh v. Redgate, [1903] 1 Ch. 356 ; Re Ackerley, 
Chapman v. Andrew, [1913] 1 Ch. 510 ; Re Mackenzie, 
Bain v, Mackenzie, [1916] 1 Ch. 125. 

2550. .] — Re British Land Co. & Allen’s 

Contract (1900), 44 Sol. Jo. 593. 

2551. Implied power.] — Wliere trustees for 

sale are to apply produce for infant, the power of 
giving receipts to purchaser is necessarily incident. 
— Lavender v. Stanton (1821), 6 Madd. 46 ; 56 
E. R. 1006. 

2552. .] —Testator, who died in 1895, 

by his will devised & bequeathed his real estate & 
the residue of his personal estate upon trusts for 
his wife <fe children ; & testator, after giving his 
ti*ustees a discretionary power of sale over his real 
estate, authorised them to invest any trust moneys 
in their hands “ in the purchase or upon mtge. of 
fi’eehold or leasehold properties in England . . . 
or in or upon the preferential stocks ” of certain 
railway cos., “or in any other investment in or 
upon which trustees are authorised by law to 
invest trust funds, with full power to vary Sc 
transpose such securities for others of the descrip- 
tion hereinbefore authorised.” The will contained 
no express tmst or power for reconversion of 
purchased real estate. In 1896 the trustees out of 
trust moneys in their hands pm'chased real estate, 
& in 1903 contracted to resell the same. The 
purchaser objected that the trustees had no power 
under the will to resell the purchased real estate ; — 
Held : testator had used the w^ord “ securities ” in 
its wider sense as a synonym for investments, <fe the 
power to transpose vary “ securities,” so read, 
enabled the trustees to resell the purchased real 
estate & to give a good discharge for the purchase- 
money. — Re Gent Eason’s Contract, [1905] 
1 Ch. 386 ; 74 L. J. Ch. 333 ; 92 L. T. 356 ; 53 
W. R. 330. 

A7inotationfi Keld. Rc Wraprg, Wragg v. I’almer, [1919] 
2 Ch. 58. Mentd. Re Hutchinbon, Crispin v. Hadden 
(1919), 88 L. J. Ch. 352 ; Singer v. WilliaiiiH, [1921] 1 
A. C. 41. 

2553. New trustees.] — Testator devised his 

real & personal estate to trustees, to be sold for 
the benefit of his children, & directed that their 
receipts should be suflicient discharges. The 
children filed a bill to have the will established & 
the trusts performed. At the hearing the bill was 
(iismissed against the heir, & the ct. did not estab- 
lish the will, but made a decree affecting the 
personal estate only. The suit; afterwards became 
abated, & was not revived. On the death of the 
surviving trustee another suit was instituted for 
the appointment of new trustees ; which was 
done. The new trustees then sold pait of testator’s 
real estates to pltf., who filed a bill for a specific 

erformance : —iTeZd ; the former suit having 
een dismissed as against the heir without the will 
being established, no suit was pending for the 
administration of testator’s real estates ; &> the 
new tiTistees had the same power of giving receipts 
as the original trustees had. — D rayson v, Pocock 
( 1831), 4 Sim. 283 ; 58 E. R. 106. 

Annotation: — ^Expld. Nowman v. Warner (1851), 1 Sim. 
N. S. 457. 

2554. Surviving trustees.] — Devise to three 

trustees & their respective heirs & assigns, with 

E ower to the same trustees & their respective 
eirs Sc assigns to sell & to give receipts for the 
puichase-money ; & appointment of the same 

persons & their respective heirs, & assigns exors. 
of the will. One trustee died, & the two survivors 
contracted to sell the estate : — Held : the will 


should be construed by rejecting the word re- 
spective ; & the estate being charged with debts, 
the two surviving exors. & trustees could make a 
good title, & give a sufficient discharge for the 
purchase-money. — Jones v. Price (1841), 11 Sim. 
557 ; 10 L. J. Ch. 195 ; 5 Jur. 710 ; 59 E. R. 988. 

2555. Trustee released by conveyance to 

co-trustee.] — One trustee for the sale of an estate 
having released & conveyed to his co-trustee 
refused to join in the receipt of the purchase- 
money : upon the special expression of the deed 
the purchaser was not held to the agreement with 
the remaining trustee : it would have been other- 
wise, if one had merely renounced. — Crewe v, 
Dicken (1798), 4 Ves. 97 ; 31 E. R. 50, L. C. 

Annotations: — Expld. Nicloson v. Wordsworth (1818), 2 

Swan. 365. Consd. Small v. Marwood (1829), 9 B. & C. 

300 ; Lano v. Debenhain (1853), 11 Hare, 188. Retd. 

Ureh V. Walker (1838), 3 My. & Or. 702 ; Pyrke v. Wad- 

dingham (1852), 10 Hare, 1. Mentd. Doe d. Chldgrey v, 

Harris (1847), 16 M. &W. 517; Re Young, Fraser r. 

Young, [1913] 1 Ch. 272. 

2556. With intent to disclaim.] — Bill 

by a vendee for specific performance insisting that 
the vendors could not make a good title dismissed 
with costs. Effect of a disclaimer by a trustee 
of a release with intent to disclaim. — ^Nicloson v. 
Wordsworth (1818), 2 Swan. 365 ; 36 E. R. 
655, L. C. 

Annotations : — Gonsd. Small r. Marwood (1829), 9 B. & C. 

300 ; Urch v. Walker (1838), 3 My. & Cr. 702 ; Lane v. 

Debenham (1853), 11 Hare, 188. Mentd. Beghie v. (h-ook 

(1835), 2 Seott, 128 ; Wellesley v. Withers (1855), 25 

L. T. O. S. 79 ; Xonos v, Wickham (1862), 13 C. B. N. S. 

381. 

2557. New trustee appointed — Estate not 

conveyed.] — Testator devised his real estates to 
A., B., C. & D., & their heirs, on certain trusts 
which required the legal estate to be vested in 
them, & gave a power of sale to them, or the 
survivors, or survivor of them, or the heirs of the 
sui’vivor, & declared that their, or liis receipts or 
receipt should be a good discharge to the pur- 
chaser, &, if any of them should die or decline to 
act, that it should be lawful & he thereby willed 
& directed that the survivors of them should, 
immediately or within two months afterwards, by 
any deed, nominate some fit person to be a trustee 
in his place. D. died ; &: A. &; B. by one deed, & 
C. by another, both of which were executed more 
than two lunar months, but less than two calendar 
months after D.’s death, nominated a new trustee, 
but did not convey the legal estate to him. A., B., 
C., & the new trustee agreed to sell the estates to 
M., who objected to complete his purchase, 
(a) because the appointment of the new trustee 
had not been made within two lunar months ; 
(5) because it had not been made by one single 
deed ; & (c) because the power of sale was sus- 
pended duiing the vacancy in the trust. The ct. 
overruled the objections ; but held that the new 
trustee had not been duly appointed, because no 
conveyance had been executed to him ; notwith- 
standing which, that A., B. & C. could make a 
good title & give an effectual discharge for the 
purchase-money. — Warburton v. Sandys (1845), 
14 Sim. 622 ; 14 L. J. Ch. 431 ; 5 L. T. O. S. 262 ; 
9 Jur. 503 ; 60 E. R. 499. 

Annotations: — Expld. Wolstead v. Colville (1860), 28 Beav. 

537. Refd. Re Bacon, Toovey v. Turner, [1907] 1 Ch. 475 ; 

Re Bay ley -Worthington & Cohen’s Contract, [1908] 1 Ch. 

26. 

2558. .] — Trustees had a power 

of sale over a real estate vested in them, & to give 
good discharges for the purchase-money. The 
tenant for life had a power to appoint new trustees, 
& “ thereupon ” the trust estate was to be con- 
veyed to the old & new trustees. In 1857, A. was 
appointed a new trustee, but before any conveyance 
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had been made to him, the estate was sold & con- 
veyed to a purchaser, & the purchase-money was 
paid to the old & new trustees : — Held : the pur- 
chaser had obtained a good discharge for the 
purchase-money. — Wklstead v, Oolvile (1860), 
28 Beav. 637 ; 64 E. K. 472. 

2559. Receipt of one trustee only.] — Lands 
devised to three trustees, upon trust for sale, 
were sold & the purchase-money paid to one of 
them, who was a solr., & acted in the matter of the 
sale as solr. for himself & the other trustees. The 
money liaving been retained by him & lost after 
his decease : — Held : it must be taken to have 
been received by him not in his capacity of solr., 
it being no part of his duty in that capacity to 
receive it, but in his capacity of trustee ; the 
survivor of the three could not, upon a common 
decree for an account, be held liable for its loss. — 
Re Fryer, Martindale v. Picquot (1857), 3 
K. & J. 317 ; 26 L. J. Oh. 398 ; 29 L. T. O. 8. 86 ; 
3 Jur. N. S. 485 ; 5 W. R. 552 ; 69 E. R. 1129. 
Annotations: — Mentd. St. Aubyns v. Smart (18(»7), L. R. 

5 Eq. 183 ; Hale v. Adams (1873), 21 W. R. 400. 

2560. .J — A iirm of solrs. having been 

employed by the trustees of a will to receive the 
proceeds of testator’s real estate, wliich had been 
taken by a railway co., paid over the money to 
one of such trustees without the receipt or authority 
of th(i other. The money having been lost to the 
estate by the insolvency A death of the trustee to 
whom it was paid : — Held : the receipt of one 
trustee only, though also an exor., was not a 
sufficient discharge to the solrs. for the money 
which they had received by the authority of the 
two, <fe they wore personally liable to make good 
the loss which had resulted to the trust estate 
from such improper payment. — Lep: v, Sankey 
(1873), L. R. 15 Eq. 204 ; 21 W. R. 286 ; sub worn. 
Lee V, Sankey, Ginder v, Sankey, 27 L. T. 809. 

Annotations: — Reid. Soar v. Ashwell, [1893] 2 Q. B. 390 ; 

He Eyro-WUliamH, Williams v. Williams, [1923] 2 Oh. 533. 

Mentd. Wilson v. Bury (1880), 5 Q. B. D. 318 ; Re Barney, 

Bamoy v. Barney, [1892] 2 Ch. 265 ; Mara v. Browne 

(1895), 72 L. T. 765. 

2561. Receipt by all- Payment to one.] — 

Trustees with a power to sell, & to invest the 
proceeds in Govt, or real securities, sold the estate, 
& received only part of the purchase-money, but 
executed a conveyance to the purchaser, on the 
back of wdiich was indorsed a receipt for the whole 
sum, which was signed by tluim all. This deed, 

the other til le-dceds, they retained as a security 
for the unpaid jjur chase -money with interest, & 
they entered into a written agreement with the 
purchaser that the deeds should remain with them 
as such security, & that he should, if required, 
execute a proper mtge. This agreement was 
signed by the purchaser, A by the trustee in whose 
custody the deeds were placed. ICight years 
afterwards the purchaser paid the principal & 
interest of his debt to this trustee, & received from 


him the deeds, including the conveyance wdth the 
receipt indorsed ; — Held : by such payment the 
purchaser did not discharge himself of his liability 
incurred by participation in the breach of trust, 
& the trustee who received the money having 
misapplied it & absconded, the purchaser was 
made to pay it over again. — Webb v, Ledram 
(1855), 1 K. & J. 385 ; 1 Jur. N. 8. 775 ; 09 E. R. 
508. 

Annotations : — Refd. Re Bellamy & Metropolitau Board of 
Works (1883), 24 Ch. D. 387 ; Re Flower & Metropolitan 
Board of Works (1884), 27 Ch. D. 592. 

D. Application of Purchase-Money. 

(a) In General. 

2562. Whether vendor bound to apply in pay- 
ment of incumbrances.] — It is not a rule of equity 
that, upon the purchase of proiierty, subject to 
incumbrances, for its full value, the vendor is 
bound to apply the purchase-money in payment 
of the incumbrances according to their priorities. 
Such a duty can only be the result of express 
agreement, or of a contract to be implied from 
the circumstances of the case. — A.-G. r. Cox, 
Pearce v. A.-G. (1850), 3 IT. L. (’as. 240 ; 10 E. R. 
93, H. L. ; revsg. S. C. suh nom. Greenwood v. 
Taylor (1845), 14 Sim. 505. 

Annotations : — Mentd. Re Oriental Coimnercial Bank, Ex p. 
Maxoiidoll (1868), L. li. 6 Eep 582 ; Re liarned’H Banking 
Co., Forwoods* Claim (1869), 5 Ch. App. 18 : He Morrish, 
Kx p. Hart Dyko (1882), 22 (%. D. 410 ; Lybhe r. Hart 
(1885), 29 Ch. D. 8 ; Shaw v. J.omas (1888), 59 L. T. 177 ; 
Revlll V. Bethel 1, [1918] 1 K. B. 038 ; Iliehiiiond r. 
Savin, [1926] 2 K. B. 530. 

Sale under order In Lunacy.]— Sec Jainaticr, 
Vol. XXXIII., p. 105, No. 498. 

(h) Trustees. 

ScCy note. Trustee Act, 1925 (c. 19), s. J 1. 


Sub-sect. 4. — Covenant for Produi’tjon of 
Title Deeds. 

See Part X., Sect. 4, post. 


Sect. 9. — OTHER FORMALITIES. 

Sub-sect, 1 . — Enrolment. 

See R. S. C., Ord. 61, r. 9. 

2563. Disentailing assurance — Right of purchaser 
to retain purchase-money — Until deed enrolled.] — 

Upon exceptions to the master’s report of a good 
title ; — Held : vendor, tenant in tail, can inake a 
good title, without first barring the uni ail under 
the Fines & Recoveries Act, 1833 (c. 74) ; but the 
purchaser was allowed to retain the purchase- 
money till emx)lment of the conveyance. — C.\ttell 


PART IX. SECT. 8, SUB-SECT. 3.— 
D. (a). 

2662 i. Whether vendor bound to apply 
in payment of incumbrances.] — Lyk v. 
ARMS'fRONa (1900), 1 Cout. Dig. 1379. 

—CAN. 

2562 ii. .] — Re Macdonald, 

Craig &. Co., [1924] 2 D. L. B. 587 ; 
[1924] 2 W. W. K. 219 ; 34 Man. L. H. 
6 11. —CAN. 

g. Setting aside portion of pur- 
chase-money — As indemnity against 
dower claim.] — Whore in a suit for 
specific performance the wife of the 
vendor refuses to Join in the convey- 
ance for the purpose of barring her 
dower, the proper mode of protecting 
the purchaser is to set aside a sufficient 
portion of the purchase money to 


indemnify him against the claim for 
dower in the event of the wife subse- 
quently becoming entitled thereto by 
surviving her husband ; the interest 
during the joint lives of the vendor 
& Ids wife to be i»aid to him, & also 
the principal so set aside on her 
decease. — Skinner v. Ainsworth, 24 
Gr. 148.— CAN. 


h. Failure to comjdete purchase — 
Agreement to apply money paid (m 
account of purchase to rent — Recovery 
book of money paid on purchase in 
excess of rent .] — Holmes v. Davison 
(1881), 15 N. S. R. (3 K. & G.), 61.— 
CAN. 


j. Duty of jmrehaser to see to 
application of purchase-money.}— Rc 
IviKLEVEN & Horner (1881), 28 Gr. 


624.— CAN. 


k. .] — Re Lewis & Thorne 

(1887), 14 O. K. 133.~CAN. 

1 .] -Fernie V. Maguire (1844), 

6 I. Eq. 11. 137.— IR. 

m. Apjnoprmtion of payments by 
vendor. ] — A purchaser of land made 
a payment to Ids vendor on account 
without appropriating his payment. 
At the time payment was made it was 
immaterial to both parties how the 
appropriation was made ; subsequently 
it became a matter of importance : — 
Held : the vendor might retrospec- 
tively appropriate & was not bound to 
apply the payments In discharge of 
interest rather than of principal. — 
Phillips v. United Investors, Ltd., 
[1917] 1 W. W K. 1348 ; 34 D. L. R. 
283 ; 27 Man. L. R. 411.— CAN. 
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Sale of Land, 


Sect. 9. — Other formalities: Svh-sects. 1, 2, 3 <£: 4. 
Part X. Sects. 1 d; 2 ; Sub-sect. 1.] 

r. CoRHALL (1840), 4 Y. & C. Ex. 228 ; 9 L. J. 
Ex. Eq, 37 ; 160 E. E. 989. 

Refd. Re Mai-shftll & Salt’s Contract, [1900] 

Of copyholds.] — See Copyholds, VoL 

XIII., p. 62, Nos. 761-766. 

See^ nou'j Law of Property Act, 1925 (c. 20), 
88. 128 (1), 133. 

Purchase of land for charitable purposes.] — 

See Charities, Vol. VIII., pp. 280, 281, Nos. 5.34- 
553. 

See, now, Settled Land Act, 1925 (c. 18), s. 29 (4). 


Sub-sect. 2. — Reciistration of Leeds. 

Sec Law of Property Act, 1925 (c. 20), ss. II, 
197 ; Real Property, Vol. XXXVIll., pp. 741 
et scq. 

2564. What must be registered — Vendor’s lien.) 

— A vendor of land in a register county, part of 
whose purchase-money remains unpaid," is under 
no obligation to register a memorial of the vendor’s 
lien, but is entitled to rely on his equitable lien 
against sub-purchasers who have notice of it 
actual or constructive. I^and belonging to the 
trustees of a charity, situated in the West Riding 
of Yorkshire, was sold by the trustees to R. & W., 
who wei'e estate agents, <te bought the land witli 
the intention of selling it in lots for building pur- 
poses. Part of the pui'cliase-money remained 
unpaid, & the vendors retained the deed of con- 
veyance in their possession, but, at the request of 
the purchasers, the vendors’ soh*. registered a 
memorial of it in the West Riding registry. The 
vendors took no written secmity for their unpaid 
purchase-money, but relied on their equitable 
lien. R. &; W. sold the land again in lots. P., 
one of the sub -purchasers, who took a mtge. on 
a small lot, made no inquiries himself, but loft it, 
as he said, to R. W. to “ manage the business ” 
for him, & they prepared the conveyance to him. 
The original vendoi*s having brought an action 
to enforce tlieir li(*n for the unpaid purchase- 
money against sonie of the sub -purchasers : — Held : 
there was no obligation on the original vendors to 
register a memorial of the vendor’s lien. — Kettle- 
well V. Watson (1884), 26 Ch. D. 501 ; ,53 

L, J. Ch. 717 ; 51 L. T. 135 ; 32 W. R. 865, C. A. 
Annotations : — Refd. Manks v. Whltoley, [1912] 1 Ch. 735. 
Mentd. National Provincial Bank of England v. Jackson 
(1886), 33 Ch. U. 1 ; Farrand v. Yorkshire Banking Co. 
(1888), 40 Ch. D. 182 ; He David Payne, Young r. David 
Payne, [1904] 2 Ch. 608 ; Berwick i\ Price, [1905] 1 Ch. 
632 ; Barker v. Stlckney, [1919] 1 K. B. 121. 

- Enfranchisement of copyholds in Middlesex.] 
— See Copyholds, Vol. XIII., p. 155, No. 2005. 

2565. What assurance is capable of registration 
— Conditional agreement for sale of land — York- 
shire Registries Act, 1884 (c. 54), s. 14.]— An 
agreement in writing, whereby, in consideration 
of jB200 then paid to the vendor by the purchaser, 
the vendor agreed to complete certain buildings 


on a certain piece of land, & the purchaser agi’eed 
to purchase the buildings, when completed, for 
£750, the sum of £200 to be considered as in so 
much reduction of the purchase-money, is not an 
“ assurance ” which is entitled to be registered 
within Yorkshire Registries Act, 1884 (c. 64), 
s. 14. — Rodger v. Uarrison, [1893] 1 Q. B. 161 ; 
62 L. L Q. B. 213 ; 68 L. T. 66 ; 41 W. R. 291 ; 
9 T. L. R. 120 ; 37 Sol. Jo. 99 ; 4 R. 171, C. A. 
Annotation : — Mentd. Whitbread v. Watt, [1901] 1 Ch. 911. 

2566. Effect of non-registration — Priority of sub- 
sequent registered conveyance.] — A registered con- 
veyance of premises in Middlesex for valuable 
consideration established against a prior devise 
not registered ; the evidence of notice, which 
ought to amount to actual fraud, not being 
sutlicient. — J olland v. Stainbridge (1797), 3 
Ves. 478 ; 30 E. R. 1114. 

Annotaiion Refd. Bolland v. Hart (1871), 6 Ch. App, 678. 

2567. Where notice of prior convey- 

ance.] — In a case between two purchasers of lands 
in Yorkshire, where the second purchaser having 
notice of the first purchase, but that it was not 
registered, went on k purchased the same estate, 
& got his purchase registered ; yet it was decreed, 
that having notice of the first purchase, though it 
was not registered, bound him, & fhat ins getting 
his own purchase first registered was a fraud, the 
design of those Acts being only to give parties 
notice, who might otherwise, without such registry, 
be in danger of being imposed on by a i)rioi‘ pur- 
chase or mtge., which they are in no danger of 
when fliey have nofice tliereof in any manner, 
though not by the registry. — Blades v. 3lades 
( 1727), 1 Eq. (Jas. Abr. 358, ])1. 12 ; cited in 3 Atk. 
at p. 6.54 ; 21 E. R. 1100, L. C. 

Annotatiovs : — Consd. Lo Neve r. Lc Nevo (1748), 3 Atk, 

646. Refd. Hine r. Dochl (1741), 2 Atk. 275 ; Agra Bank 

V. Barry (1874), L. li. 7 H. L. 135. 

- — Mortgages .] — See Mortgage, Vol. XXXV., 
pp. 453-468, Nos. 1942-1978. 

Registration of judgments .] — See Execution, 
Vol. XXI., pp. 567-571, Nos. 1423-1452. 

Registration of charges on land .] — Sec Mort- 
gage, Vol. XXXV., pp. 268-270, Nos. 265-274. 

Rentcharges & annuities .] — See Rent- 

charges & Annuities, Vol. XXXIX., pp. 118, 
119, 124. 


Sub-sect. 3. — Notices. 

See, generally, Equity, Vol. XX., pp. 310 et seq. 

On purchase of equitable estate.] — See, generally, 
Equity, Vol. XX., pp. 296 et seq. 

On sale by tenant for life .] — See Settlements, 
pp. 744, 746, po.s/. 

On purchase by lessee under option .] — See 

Landlord & Tenant, Vol. XXX., p. 476, Nos. 
1383-1385. 


Sub-sect. 4. — Stamps. 

See, generally, Revenue, Vol. XXXIX., pp. 
262-297. 


PART IX. SECT. 9, SUB-SECT. 2. 

2666 i. Effect of nonregistration — 
Prioriiv of sybseqvent registered con- 
veyance.] — Rc Dennis & Lindsay, 
[1927] 4 D. L. K. 848 ; 61 O. L. R. 
228.— CAN. 

2606 ii. .] — Knowling v. 

McFatridqb (1900), 8 Nfld. L. R. 
426.— NFLD. 

n. On easements acquired sub- 

sequenUyA — Goddard v. Sunoeb- 
LAND (1911), 18 W. L. R. 324 ; 16 


B. C. R. 329.— CAN. 

o. What must be registered — Deed 
of bargain dt sale.] — A deed poll 
will operate as a bargain & sale ; & 
4 Will. 4, c. 1, 8. 47, has rotrospeotive 
operation so as to make deeds of bar- 
gain & sale executed before the Act 
valid, without registry. — Rogers v. 
Barnum (1836), 5 0. S. 252.— CAN. 

p. Effect of registration — Cloud on 
title .] — Although the prior registration 
of a deed executed without considera- 
tion confers no title aa against a bond 


.^purchaser for value, still, as such a 
deed being upon record will create a 
cloud upon the title, the ct. will decree 
its removal. — Ross v. Harvey (1853), 
3 Gr. 649.— CAN. 

q. Unregistered agreement for sale of 
larid — Transfer of wrong lot by mistake 
— Subsequent purchase of lot covered by 
agreernenl — Knowledge of vendor cE* 
second purchaser — Fraud .] — Sydie v. 
Saskatchewan & Battle River 
Land & Development Co. (1913), 25 
W. L. R. 670.— CAN. 
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Part X. — ^Title Deeds. 


Sect. 1. —DELIVERY OF TITLE DEEDS. 

2568. Form of action — Specific performance- 
Detinue.] — Harvey v, Houchon (1922), 154 L. T. 
Jo. 462. 

Conditions as to title deeds .] — See Part IV., 
Sect. 2, sub-sect. 12, ante. 


Sect. 2.— CUSTODY OF TITLE DEEDS. 

Sub-sect. 1. — In General. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 47 (9). 

2569. Whether right to deeds follows right to 

estate.]-~ANON. (1366), Y. B. 39 Edw. 3, fo. 17. 
Annotation : — Apld. Buckliuret v. Fenner (151)8), 1 Co. I fop. 

1 &r. 

2570. .J—Anon. (1370), Y. B. 44 Edw. 3, 

fo. 1, pi. 3. 

Annotation: — Apld. Buckhurst v. Fenner (1598), 1 Co. 
Hep. 1 a. 

2571. .] — Title deeds are incident to the 

g ossession under a freehold title. — S trodp' v. 
Ilackburne (1796), 3 Yes. 222 ; 30 E. K. 979, 

L. C. 

Am^ation: — Mentd. Ogilvlo r. Jeaffreson (1860), 2 Giff. 

2572. .] — If a man seised in fee conveys 

land to another & his heiis without warranty all 
the title deeds belong to the purchaser as incident 
to the land though not granted by express words. 
— ^Buckiiurst (Lord) v. Fenner (1598), 1 Co. 
Hep. la; 76 E. R. 1. 

Annotations : — Consd. Goode v. Burton (1847), 1 Exch. 180. 
Refd. AUwood V. Ilcywood (186:i), 1 H. 6c C. 745. Meutd. 
Nokes’s Case (J500), 4 Co. Itop. 80 b ; Andrew v. Motley 
(1862), 12 C. B. N. 8. 514. 

2573. .] — The person who is entitled to the 

inheritance has a right to the possession of the 
title-deeds ; & it is no answer to an action founded 
on his right to the possession of the deeds to show 
that another person has a term of a thousand 
years vested in him to attend the inheritance. — 
Austin v. ('roome (1842), C!ar. & M. 653. 

2574. .] — lie who has occasion to use a 

deed is legally entitled to the custody of it ; <fc, 
where several are equally interested in it, either 
having possession may retain it against the others, 
consequently one cannot maintain detinue against 
a person in whose hands the party who first obtains 
possession of it has deposited it, to he redelivered 
to him on request. In detinue for an indenture, 
deft, pleaded that the indenture in the declaration 
mentioned was the gi’ant of an annuity to pltf. 
for the life of B., secured upon certain freehold 
property of B., <te the conveyance of that freeliold 
by B. to S., as trustee for pltf. to secure the 
annuity ; &; that, after the making of the deed, & 
before pltf. had obtained or had possession of it. 
& before the detention, & before the commence- 
ment of the suit, S. had obtained possession of 
the deed, & delivered it to deft, to be kept, & 
redehvered to S. To this plea, pltf. replied, that 
S. did not obtain, nor had he possession of, the 
deed before pltf. had obtained possession of the 
same modo et formd : — Held : this did not amount 
to a negative pregnant. — F oster v. Crabb (1852), 
12 C. B. 136 ; 21 L. J. C. P. 189 ; 16 Jui\ 835 ; 
138 E. R. 853 ; subsequent proceedings, 12 O. B. 
379. 

Annotations : — Consd. Taylor v. Sparrow (1863), 4 Glff. 703. 
Apld. Loathes v. Loathes (1877), 36 L. T. 646. Distd. 
Wright V. Rowbotham (1886), 33 Ch. D. 106. 


2575. .] — Re Williams & Newcastle’s 

(Duchess) Contract, No. 2588, post 

2576. Vendor suffered to retain title deeds — 

Mortgage of estate — Right of purchaser as against 
mortgagee.] — The right to title deeds of an estate 
follows the right to the estate, <fe, where the 

g urchaser of an estate, in the absence of any 
•audulent motive, suffered the vendor to retain 
the title deeds, & the latter mortgaged the estate, 
& delivered over the title deeds to the mtgee ; — ■ 
Held : the mtgee. was equally guilty of negligence, 
in not ascertaining who was in possession of the 
estate to which the deeds related, as the purchaser 
was in not getting possession of the deeds ; there 

was nothing to deprive the latter of the right, 
which, by the above proposition of law, he had ; 
therefore, he might maintain trover for the 
deeds against the mtgee. — Harrington v. Price 
(1832), 3 B. & Ad. 170 ; 110 E. R. 63 ; sub nom. 
Harrington v. Glenn Price, 1 L. J. K. B. 
122. 

2577. Deeds merely collateral to title — 

Inspection by purchaser — Delivery of attested 
copies.] --(1 ) E. K., a tenant for life under a settle- 
ment, had a power to release the settled estates 
from charges, & to substitute other lands, & 
subject them to the charges, with the consent of 
the two trustees of the settlement, “ to be signilicd 
by some deed to be duly executed by them re- 
spectively, & not othcTwise.” E. K. contracted 
to sell part of the settled estates called M. to O., 
& he conveyed the same to him by deed, to which 
the two trustees were made parties, for the pur- 
pose of signifying their consent to the cliargos 
being transferred to other lands in exoneration of 

M. In fact, this deed was executed by one trustee, 
under a power of attorney, dated six weeks after 
the date of the deed, & by the other trustee nine 
months after the same date. O. contracted to sell 
the land called M. to U., who objected to the title 
on the gi'ound that the power of substitution in 
the settlement was not well exercised. O. fileil 
a bill to enfoT-ce specific performance, & produced 
an alYl davit showing that both the trustees had 
seen the draft of the deed before its execution, 
& were acquainted with & had consented to its 
contents : — Held : the due execution of the iiower 
had been sufTiciently shown, & tlie purchaser 
must accept the title. 

(2) II., the purchaser, also objected that the 
vendor did not hand over three of the title-deeds, 
nor ofifer to covenant to produce them, but the 
ct. held that, as in this case the deeds in question 
were only collateral to the title, as the imrrhaser 
had inspected the three deeds, & had been fur- 
nished with attested copies of two of them, & had 
had an undertaking that an attested copy of the 
third should bo produced, he must complete the 
purchase. — Opfen v. Harman (1859), 1 I)e G. F. 
ite J. 253 ; 29 L. J. Ch. 307 ; 1 L. T. 315 ; 6 Jur. 

N. B. 487 ; 8 W. R. 129 ; 45 E. R. 355, L. JJ. 

2578. Trouble & expense to vendor not 

considered.] — -Conveyancing & liaw of Property 
Act, 1881 (c. 41), s. 3 (6), does not affect the 
ordinary right of a purchaser to have the title 
deeds handed over to him on completion, & the 
mere fact that obtaining the deeds for this puiqiose 
may cause the vendor trouble Sc expense is no 
answer to the purchasei’s demand. 

On an open contract the vendor must bear the 
expense of obtaining title deeds required by the 



300 


Sale of Land. 


Sect 2 . — Custody of title deeds: Suh-sects* 1, 2 cfe3. Sub-sect. 3. — Vendor retaining Part of 
Sects. 3, 4 <fc 5.] Estate to which Deeds relate. 

purchaser to be handed over on completion. See Law of Property Act, 1925 (c. 20), s. 45 (9). 

although such title deeds are not in the vendor’s 2586. Agreement to deliver to purchaser — 

possession, & are not referred to in the abstract. Covenant for production — “ Proper “ suffl- 

— Re Duthy & Jesson’s Contract, [1898] 1 Ch. clent production.] — ^An agreement on the sale 
419 ; 67 L. J. Ch. 218 ; 78 L. T. 223 ; 40 W. K. of an estate that the title deeds should be delivered 
300 ; 42 Sol. Jo. 269. to the purchaser on the completion of the con- 

2579. Agreement for sale by trustees — Refusal tract ; but, as the deeds related also to other 
by one trustee to deliver deeds — Action of detinue property belonging to the vendors, the purchasers 
by purchaser — Pleading.] — Mason v. Parnell sliould enter into, or procure to be entered into, 
(1844), 12 M. &- W. 674 ; 1 Dow. & L. 576 ; 13 one or more proper & sufficient covenant or 
L. J. Ex. 142 ; 2 L. T. O. S. 424 ; 152 E. II. 1369. covenants with the vendors for the production & 

7 MaD. & delivery of copies of such deeds. The purchasers 
• were trustees, & entered into the contract in pur- 

ClenjontB suance of the directions in the will of their testator 
for the investment of his personal estate in the 

2580. Deeds common to two estates — Sale of one purchase of lands, to be settled to certain uses 

property — Purchaser obtaining acknowledgment of creating estates for life, with remainder over in 
right to production— Not entitied to custody.] — strict settlement. The estate was conveyed by 
Re Jenkins & Commercial Electric Theatre the vendors to the purchasers to the uses declared 
Co.’B Contract, No. 2470, ante. by the will of their testator : — Held : the agree- 

Enforcement of lien by custody of title deeds.] — ment to enter into a proper & sufficient covenant 
See Lien, Vol. XXXII., p. 291, No. 678. for the production of the deeds did not mean 

Custody of title deeds of settled property.]— aS'cc th.'it the vendors should be entitled to a covenant 
Settlements, pp. 701-704, post. which would secure to them their production 

Custody & delivery of deeds in mortgage cases.] — at all times & under all circumstances ; the 
See Mortgage, Vol. XXXV., pp. 410-416, 610- word “ sufficient ” was connected with the word 
612, Nos. 1502-1560, 3474-3494. “proper”; the extent & sufficiency of the covenant 

must in a great degree depend on the mode in 
which the conveyance was taken ; releasees to 
uses do not stand in a worse position than trustees, 
-r, ^ r who, according to the ordinary rule of the ct., are 

Sub-sect. Iroperty Sold jn Lots. required to covenant for their own acts only; & 

2581 . Delivery to owner of largest lot — On cove- the ct. would not compel the purchasers, who were 
nant for production- -Suit to obtain covenant - only releasees to uses, e8i)ecially after the uses 
Necessary parties.] — Deeds which relate to two were executed by the statute, to enter into such 
distinct properties will not be delivered to the covenants. — O nslow v. IiON]>ESBOROUGii (TjORd) 
owner of the largest property, unless he exonerates (1852), 10 Hare, 67 ; 68 E. R. 842. 

the previous holder by an unqualified covenant 2587. Right of vendor to retain deeds— Vendor 
to produce them. The original covenantee not & Purchaser Act, 1874 (c. 78), s. 2, r. 5 .] — Re 

a necessary paity to a suit for the purpose of Lowe, Capel v. Lowe (1901), 36 L. Jo. 73. 

obtaining such a covenant. — R uscoe v. Richards 2588. Meaning of “ part of estate ” — 

(1837), 1 Jur. 304. Estate in land.] — Above i-ule that “where the 

2582. Meaning of “ largest lot.”] — On a vendor retans any part of an estate to which any 

sale by auction of land in lots the purchaser of documents of title relate he shall be entitled to 

the lot largest in value, in the absence of any retain such documents ” — Held : to apply only 

condition respecting them, is entitled to the custody to land, including leaseholds. 

of the title deeds relating to all the property ; but When a mtge. comprised land & policies of 
if there be a condition that the purchaser of the insurance on the life of the mtgor. : — Held : on a 
“ largest lot ” shall have thorn, that must mean sah' of the land by the mtgee., he retaining the 
largest in superficial area. — G riffiths v. Hatch- policies, the purchaser was entitled to have the 
ARD (1854), 1 K. At J. 17 ; 23 L. J. Ch. 957 ; 23 mtge. deed delivered to him. 

L. T. O. 8. 295; 18 Jur. 649 ; 2 W. R. 672 ; 69 Apart from above Act, it is clear that the right 
E. R. 350. to the deed would go with the land. . . . Above 

2583. .] — Ry tlu* conditions of side, rule when it speaks of the vendor retaining part 

the title deeds were* to be delivered to “ the pur- of an estate clearly refers to part of an estate in 
chaser of the largest lot.” A. purchased the land, that is, land with the enlai-ged meaning given 
largest lot in value &; extent, but B. purchased to the word by Interpretation Act, 1889 (c. 63), 
several lots, whose aggregate value extent s. 3, namely a freehold, copyhold or leasehold 
exceeded those of A.’s lot : — Held : A. was entitled estate in land. In the present case the vendor does 
to the custody of the deeds. — S cott v. Jackman not retain any part of such an estate, & therefore 
(1855), 21 Beav. 110 ; 52 E. R. 800. he is not entitled to retain the mtge. deed. The 

2584. — .] — Kennaird (Lord) v. deed must be delivered to the purchaser, &; she 

Christie {circa 1817), 21 Beav. Ill, n. ; 52 E. R. must give the vendor the acknowledgment pre- 
801. scribed by Conveyancing & Law of Property 

2585. Successive sales — Last purchaser entitled.] Act, 1881 (c. 41), s. 9 (North, J .). — Re Williams 

— Re Lowe, Capel v. Lowe (1901), 36 L. Jo. 73. & Newcastle’s (Duchess) Contract, [1897] 

Right of purchaser to attested copy of title 2 Ch. 144 ; sub ywm. Re Fuller & Leathley’s 
deeds.]— ASee Sect. 3, post. Contract, 66 L. J. Ch. 543 ; 76 L. T. 646 ; 61 


PART X. SECT. 2, SUB-SECT. 2. 

r. Delivery to owner of largest lot 
— On covenant for production.] — When 
an estate is sold under a decree in 


several lots, the purchaser of the largest 
lot is to have custody of the title deeds 
common to all the lots, on the terms of 
giving to the purchasers of the smaller 
lots, attested & compared copies, & a 


covenant for their safe custody, & the 
production of them, when necessary* — 
CUNNYNGHAM V. HUME (1830), 1 

I. Eq. R. 150.— IR. 


Annotations : — Apld. Barnewall v. WilUams (1844), 
G, 403 ; Whitehead v. Han-ihon (1844), 6 Q. 
Consd. Clossman v. White (1849), 7 C. B. 4 
Morgan v. Marquis (1853), 9 Kxch. 145. Refd. 
V. Flight (1846), 16 M. 6c W. 42. 



Paet X. — Title Deeds. 301 


J. P. 454 ; 45 W. R. 627 ; 13 T. L. B. 412 ; 41 
Sol. Jo. 529. 

2589. Retention of servient tenement 

— Deeds showing extinguishment of easement.] — 

Documents of title showing the title to, & the 
extinguishment of, an easement formerly appur- 
tenant t^o the land sold, over a servient tenement 
retained by the vendor, relate to the servient 
tenement, & the vendor has a right to retain them 
under above sect . — Be Lehmann & Walker’s 
Contract, [1906] 2 Ch. 640 ; 75 L. J. Ch. 768 ; 
95 L. T. 259. 

SeCy now. Law of Property Act, 1925 (c. 20), 
s. 45 (9). 


Sect. 3.— RIGHT TO ATTESTED COPY. 

2590. Right of purchaser — Sale in lots.]— A pur- 
chaser, who cannot have the original title deeds, 
the estate being sold in a great number of lots, 
is entitled to attested copies at the expense of 
the vendor, notwithstanding the inconvenience & 
expense. — Dare v. Tucker (1801), 6 Ves. 460 ; 31 
E. R. 1144, L. C. 

2591. .] — Purchaser of small lots 

entitled to attested cox)ies of the title deeds, accom- 
})anying the principal purchase, at the expense 
of the vendor : no stipulation having been made 
upon the subject. — Bouohton v. Jeweli. (1808), 
15 Ves. 176 ; 33 E. K. 720, L. C. 

Annotaiion Distd Cotton r. Scudamore (ISv^if)), 1 K. & J. 
321. 

2592. Title deeds not deliverable.] — Be 

IjEicester, Ex p. Stuart, No. 2593, jwsi. 


Sect. 4.— COVENANT FOR PRODUCTION. 

See liaw of Property Act, 1925 (c. 20), s. 64. 

2593. Right of purchaser — Sale by assignees of 
bankrupt — Limited to continuance as assignees.] — 
WluTe title deeds cannot be delivered, assignees 
must, like any other vendor, give attested copies 
of tlunn at the expense of the estate ; but tlieir 
covenant, for the production of the deeds, should 
be confined to the time of their continuance as 
assignees (Lord Eldon, C.). — Be Leicester, 
Ex p. Stuart (1815), 2 Rose, 215, L. C. 

2594. Deeds not in possession or power of 

vendor.] — (1) The right of a purchaser to a cove- 
nant for the production of documents constituting 
part of his title docs not extend to copies of court 
rolls or indentures of bargain & sale enrolled, 


unless they are in the possession or power of the 
vendor. 

(2) A purchaser is not entitled as a matter of 
course to a covenant for the production of all 
documents contained in the abstract of title, which 
are not delivered to him, but only of those which 
are necessary to make out a good sixty years’ 
title. — Cooper v. Emery (1844), 1 Ph. 388 ; 13 
L. J. Ch. 275 ; 2 L. T. O. S. 437 ; 8 Jur. 181 ; 41 
E. R. 679, L. C. 

2595. .] — By conditions of a sale of 

land, it was stipulated that the vendors should 
within ten days deliver an abstract of title, & 
should not be required to produce any deeds not 
in their possession ; & that all deeds of covenant 
for production of any deed, etc., whether referred 
to in the abstract or not, which the purchaser 
should require for verifying the abstract, or for 
any other purpo.so, (fc other evidence which, but 
for the condition, might be required to prove any- 
thing whatsoever, also all searches & inquiries for 
the purpose of ascertaining where such deed, etc., 
or evidence was to be found, <fc expenses incidental 
thereto, should “ be respectively paid, made, 
searched for & obtained by & at the expense of 
the purchaser requiring the same ” : — Held : the 
vendor was not bound to procure covenants for 
production from parties holding deeds referred to 
in the abstract & not in the hands of the vendors. — 
Gabriel v. Smith (1851), 16 Q. B. 847; 20 

L. J. Q. B. 386 ; 17 L. T. O. 8. 61 ; 15 Jur. 1124 ; 
117 E. R. 1107. 

2596. Restricted to documents necessary to 

make title.] — Cooper v, Emery, No. 2594, ante. 

2597. Costs of procuring covenant.] - The 
costs of covenants to produce title deeds which 
cannot be dehvered up fall, by the practice of 
conveyancers, on vendors ; yet where, by the 
conditions of sale of property, in lots, under an 
order of the ct., provision was made for the largest 
purchaser to have tlie deeds, & to covenant to 
produce them, or give copies thereof, to the pur- 
chasers of smaller lots, without reference to the 
manner in which the costs were to be paid, (‘acli 
purchascT, & not the estate, was ordered to bear 
his own costs of such covenants. — Strong v. 
Strong (1858), 4 .Tur. N. S. 913 ; 0 W. R. 455. 


Sect. 5.— RESTRICTIVE COVENANTS AND 
EASEMENTS. 

See Law of Property Act, 1925 (c. 20), s. 200. 
Restrictive covenants.] — See Part XI., Sect. 2, 
sub-sect. 4, post. 


PART X. SECT. 3. 

t. RiyJit of purchaser — Deeds registered by memorials .] — A purchaser Ih entitled to copies of title deeda regristcrod by 
memorials, but not of deeds registered under Regristry Act, 1867. — fie CnARLES (1872), 4 Cb. Ch. 19. — CAN. 
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Part XI. — Position of Parties after Completion. 


Sect. 1.— RIGITr TO RENTS AND PROFITS. 

Sub-sect. 1. — In Generax. 

2698. Covenant for enjoyment of rents — What 
amounts to breach — Quit rents In arrear before 
conveyance.] — The seller covenants to the purchaser 
of an estate that he shall enjoy & receive the rents, 
etc., without any action, etc., or interruption by 
the seller or those claiming from him, or by, 
through, or with his or their acts, means, default, 
etc. : — Held : a breach was well assigned in rospc'ct 
of certain quitrents in arrear before <fe at the time 
of the conveyance, though not stated to have 
accrued while the seller was tenant of the 
premises. — Howes v. Brushfield (1803), 3 East, 
491 ; 102 E. B. 085. 

Right of assignee of reversion to rent.]— .S'ec 
Landlord k, Tenant, Vol. XXXI., pp. 237, 238, 
284, Nos. 370.5-3779, 4293, 4294. 

Rights pending completion.]— See Part VI., 
Sect. 1, sub-sect. 4, ante. 


SuB-KECT. 2 .— Notk^e OF Tknant’s Intejiests. 

2599. Notice of tenancy notice of tenant’s 
Interest.)— A purchaser knowing that there is a 
tenant on tlie jiropiu’ty, has notice of the terms 
on which he holds, A as tliey [tlie purchasers, 
pltfs.j have not given him the usual siv months’ 
notice to quit, he has a riglit to hold on till the 
tenancy expires by jiroper notice, & upon the same 
terms und(T which Jk* had hitherto held (l^ANO- 
DALE, M.P.). — (iREENWOOD V. BARKSLOW (1836), 
Donnelly, 12 ; 5 L. .1. Ch. 17t) ; 47 L. IL 194, 

.] -See EgiUTY, Vol. XX., j)}). 327-320, 

Nos. 710-739 ; Landlord k Tenant, Vol. XXX L, 
p 431, Nos. .5763, .5764. 


Sect. 2.— RIGHTS AND UABIUTIES IN 
RELATION TO COVENANTS. 

8db-se(t. J. — In General. 

See Law of Property Act, 1925 (c. 20), ss. 76 (6), 
(7). 77 (5), 78-80. 

2600. Covenants relating to matters not depen- 
dant on passing of estate— How far good.] — In a 

deed for the conveyance of an estate all covenants 
relative to matters not dependent on the passing 
of the estate are good, though the estate* does not 
pass. — NoRTiicoT'r v, Underhill (1698), 1 I^d. 
Raym. 387; 1 Salk. 199; Holt, K. B. 176; 91 
E. R. 1157. 

Annotation : — Refd. Johnson v. Wilson (1740), Wlllos, 248. 

2601. Whether running with land — Necessity for 
privity of estate.] — If mtgor. & mtgee. make a lease, 
in which the covenants for the rent & repairs are 


only with the mtgor. & his assigns, the assignee of 
the mtgee. cannot maintain an action for the 
breach of these covenants, because they are 
collateral to his grantor’s interest in the land, & 
therefore do not run with it. 

If tenant for a term of years lease for a less 
term, & assign his reversion, & the assignee take 
a conveyance of the fee by which his former 
revei'sionary interest is merged, the covenants 
incident to that reversionary interest are thereby 
extinguished. 

It is not sufficient that a covenant is concerning 
tlie land, but, in order to make it run with the 
land, there must be a privity of estate between the 
covenanting parties (Kenyon, C.J.). — Webb v. 
RirssELL (1789), 3 Term Rep. 393 ; 100 E. R. 639. 
Annotations Refd. Vornon v. Smith (1821), (S 13. & Aid. 1 ; 
llalccr V. Gostling (18.34), 1 Bing. N. C. 19 ; Keppell v. 
Bailey (1831), 2 My. K. 617 ; Sturgcmi v. Wingfield 
(ISIfi), 16 L. J. Ex. 212 ; Wakefield v. Brown (1840), 9 
Q. B. 209 ; Bickford v. Parson (1848), 5 C. B. 920 ; 
Magnay v. Edwards (1863), 1 C. L. R. 141 ; Rogers v, 
Hosogood, 11900] 2 Ch. 388 ; Manchester Brewery Co. v. 
Coombs, 11901] 2 Ch. 008. Mentd. Gibson & Johnson v. 
Mlnet & Fector (1791), 1 Hy. Bl. 569; Eocl. Comrs. of 
England & Wales v. Rowe (1 880), 5 App. Cas. 736. 

I 2602. Covenantee must be interested in 

neighbouring land.]- -An owner of land, deriving 
iith* under a person who lias entered into a restric- 
tive covenant concerning tlie land, which covenant 
does not run with the land at law, is not bound in 
equity by the covenant even if he took the land 
witli notice of its existence, if the* covenantee is 
not in possession of or interested in land for the 
benefit of which the covenant was entered into. 

The* owner of c(*rtain land in the county of 
London applie*d to pltfs., the' London County 
Council, under l^ondon Building Act, 1891 (c. 
ccxiii), s. 7, for their sanction to his laying out a 
n(*w street on the land. Pltfs. agreed to give their 
sanction on condition that the* owner entered into 
a covenant not to build on a plot of land which 
lay across the* end of the proposed street, so as to 
afford facilities for the continuation of the pro- 
posed stre£*t. The owner accordingly executed a 
deed whereby he covenanted with pltfs. for 
himself, his heirs & assigns, k other the persons 
claiming under him, k so far as practicable to 
bind the land into whosoever hands same might 
come, not to erect or cause or permit to be erected 
upon the plot any building, structure, or other 
or(*ction without the pltfs.’ consent. Pltfs. did 
not possess nor were they interested in any 
neighbouring land for the benefit of which the 
covenant was imposed. It was admitted that the 
covenant did not nm with the land at law. The 
owner subsequently sold the plot to deft, who had 
notice of the restrictive covenant. Deft, pro- 
ceediMl to build houses upon the land without 
pltfs.’ consent : — Held : pltfs.’ were not entitled 


PART XI. SECT. 1, SUB-SECT. 1. 

a. General rule — Purrhaser en- 
titled.] — A purchaser Is entitled to all 
the rents He profits arising from the 
estate puichased which accrue due 
subsequent to the time when ho 
became such purchaser. — B kady v. 
Keenan (1876), 6 l\ R. 262.— CAN. 


b. .] — Mn.LER V. Ni- 

CIIOLLS (1892), 23 C. L. T. 176.— CAN. 

0. .] — IliLL V, Smith 

(1919), 52 N. S. R. 245 ; 60 D. L. R. 
272.— CAN. 

d. - — .] — Re French & 

Co. (1821), 2 Mol 453.— IR. 


e. .1 — Rallies who pay 

the purchase-money on the day of sale 
are entitled to the rent‘d duo next day. 
—Anon. (1860), 15 L. T. O. S. 230.— 

IR. 

f. — Botha’s Executor 

V. Du Plooy (1897), 14 S. C. 414.— 

S. AF. 

g. Sale on cash against trans- 
fer.”] — Where immovable property has 
been sold on the terms of casn against 
transfer,” the purchaser is entitled to 
the rents accruing therefrom between 
the date of sale k date of transfer. — 
De Kock f. Fincham (1902), 19 S. C. 
136.— S. AF. 


PART XI. SECT. 1, SUB-SECT. 2. 

2599 i. Notice of tenanc}/ notice of 
tetuirvt's interest.] — Carroll v. Keayks, 
Keayes V. Carroij. (1873), 8 I. R. Kq. 
97.— IR. 


PART XI. SECT. 2, SUB-SECT. 1. 

2602 i. Whether running with land — 
Covenantee must he interested in neigh- 
houring Owners of land In a 

subdivision who purchased with notice 
of a restrictive covenant as to building 
entered into with the original vendor 
of such land cannot be sued by such 
original vendor In respect of such 
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to enforce the covenant against deft., who was the 
assignee of the covenantor. — L ondon County 
Council v. Allen, [1914] 3 K. B. 642 ; 83 L. J. 

K. B. 1695; 111 L. T. 610; 78 J. P. 449 ; 12 

L. G. R. 1003, C. A. 

Annotations : — Apia. Chambers v. RandaU, [1923] 1 Ch. 149. 

]^fd. Northboiirne v. Johnston, [1922] 2 Ch. 309; The 

Lord Strathcona. [1925] P. 143 ; Lord Strathcona S.S. 

Co. V. Dominion Coal Co., [1926] A. C. 108. Mentd. Barker 

V. Stlokney, [1910] 1 K. B. 121. 

2603. Whether retention of part of 

land sufficient.] — Ives v. Brown, No. 2728, post, 

2604. .] — Formby V, Barker, No. 

2626, post 

2606. Whole Interest parted with.] — 

Where a restrictive covenant has been entered 
into by a purchaser of land for the protection of 
the vendors immediately adjoining land, but not 
so as to annex the benefit of the covenant to that 
land, the covenant is not enforceable against an 
assign of the covenantor by tlie exors. of the 
covenantee if he had disposed of the whole of the 
adjoining property before his death. It can make 
no difference even when the exors. are persons to 
whom part of the covenantee’s property had 
previously been assigned without an express 
assignment of the benefit of the covenant : — 
Semhle : the covenantee himself could not enforce 
the covenant against an assign of the covenantor 
after he had parted with all the adjoining property. 
— Chambers v. Randall, [1923] 1 Ch. 149; 92 
L. .T. Ch. 227 ; 128 L. T. 507 ; 39 T. L. R. 6 ; 67 
Sol, Jo. 01. 

Annotation: — Refd. Torbay Hotel r. Jenkins, [1927] 2 Ch. 

225. 

2606. Whether ownership of road 

sufficient Interest.] — The benefit of r(‘strictive 
covenants relating to the mode of building on an 
estate through whicli a road runs can be validly 
annexed to the site soil of the road so as to run 
with it, even after it has been dedicated to the 
public ; but if the road is subsequently taken 
over by a local authority, whether under Metro- 
polis Management Act, 1855 (c. 120), or Public 
Health Act, 1875 (c. 55), a successor in title of the 
original owner of the road ceases to have such an 
interest in it as will entitle him to enforce the 
covenants. The surface of the road is no longer 
vested in him & the restrictions do not touch or 
concern such interest in the road as he retains. - 
Kp]LLy V, Barrett, [1924] 2 Ch. 379 ; 94 L. J. Ch. 
1 ; 132 L. T. 117 ; 40 T. L. R. 650 ; 68 Sol. Jo. 
664, C. A. 

2607. Who may be liable for breach — Assignee ~ 
Breach committed before assignment.] — Brittin 
V. Vaux (1700), 1 Lut. 360 ; 125 E. R. 189. 


2608. Covenant to pay off supposed Incumbrance.] 

— Deft, having covenanted, on purchasing an 
estate, to discharge a legacy mistakenly supposed 
to be a charge on the estate : — Held : to be liable 
in an action on his covenant to pltf. for not paying 
the amount covenanted to the representatives of 
the supposed legatee, whose interest had never 
vested, although pltf. could not become liable in 
respect of the legacy. — Hodgson v. Wood (1863), 
2 H. & C. 649 ; 33 J.. J. Ex. 76 ; 1 J 1.. T. 180 ; 10 
Jur. N. 8. 591 ; 159 R. R. 269. 

Annotations : — Refd. Wlgsell v. Rchoo] for Indigent Blind 
(1882), 8 Q. B. D. 357 ; He Perklna, Poysor v, Beyfiis 
(1898), 67 L J. Cli. 454. 


Sub-sect. 2. — Covenants tn Leases. 

See, generally, Landlord & Tenant, Vol. 
XXXI.. pp. 115 et seg. 

Rights & liabilities of purchaser of reversion.] — 

See Landt.ohd A Tenant, Vol. NX XI., pp. 123 
ef seg. 

Rights & liabilities of assignee of lease.]— 

liANDLORD A Tenant, Vo1. XXXI., pp. 399 cl seg. 


Sub-sect. 3. — Covenants relating to Csee. 

A. Positive Covenants. 

2609. Whether runs with land — Covenants con- 
cerning railways — To stop trains at station.] — Pltfs. 

had constructed a railway whieli joined defts.’ 
railway also the C. W. Hy. : k by their Act, 
if they abandoned any pari of ilie railway, or if 
after its compl(‘lion it c(*ased to be used for throe 
years, tlien tin* land purcliasinl under tlie Act was 
to revert to tlie owners of the ailjoining lands. 
An agreement was (uitered into b(4w(‘en jiltfs. <fc 
the C. W. Ry. co., by which the latter covtuianted 
to construct a station at tin* point of junction of 
the two railways, k to stop their trains at this 
station. An Act of Parliament was obtained, 
which empoweri'd pltfs. to lease to defts. their 
railway, stations, etc., k all tladr riglits, powers, 
k privi]eg(‘S in relation tliereto. A lease was 
accordingly executed, in wliich th(‘re was a 
covenant that defts. should “ (4fick*ntly work k 
repair the railway k works demised, k iiuh'mnify 
jiltfs. against all liabilili(‘S, loss, charge's k ('xpenses, 
claims k demands, wludher incurred or sustained 
in eonscqu(‘n(‘(* of not working, or in any manne'i* 
connected with tlu' working fJ the said railway k 
works.” An action was brought uiion this 
covenant, in whieli the issue raised was, wheth(*r 


covenant if ho does not retain any land 
for the benefit of which the restrictive 
covenant was entered into. — P age v. 
Campbele, [1921] 2 W. W. R. 552 ; 59 
D. L. R. 215 ; 61 S. C. R. 633.— CAN. 

h. .] — Deft, conveyed with 

absolute covenants to pltf., who before 
action conveyed to one D. : — Held : 
the covenants ran with the land, & 

E ltf. could not sue, though they were 
roken as soon as made. — Soriver v. 
Myers (1858), 9 C. P. 255.— CAN. 

, h. .] — Campbell v. Burley 

(1860), 19 U. C. R. 204.— CAN. 

1. .)— Flower V. Duncan (1867), 

13 Gr. 24 i— CAN. 

m. .] — Clemow V. Booth 

(1879), 27 Gr. 15.— CAN. 

n. .] — Millette V. Sabou- 

RIN (1886), 12 O. R. 248.— CAN. 

o. .] — Glknir V. SOOTT (1898), 

2 Terr. L. R. 339. — CAN. 

p. .] — Gilbert v. Nestor 

(Alta.), [1923] 3 D. L. R. 409 ; [1923] 
3 W. W. R. 16.— CAN. 


q. .] — ANDEiteov V. Moran 

(Alta.), [1927] 4 D. L. R. 1110 ; [1927] 
3 W. W. R. 607.— CAN. 

r. .] — Parbhu Naratn SiX(m 

r. Ramzan (1919), I. L. R. 41 All. 
417.— IND. 

t. Absolute covenant together unth 
bond — To be void on payment of mort- 
gage — Liability —No legal proceedings 
taken.] — Held: a party giving an 
absolute covenant In a conveyance of 
real estate. & a bond conditioned that 
It should be void upon payment of a 
certain mtge. for £75 upon the land 
conveyed, is liable thereon, although 
no legal proceedings may nave been 
taken upon the mtge. by which the 
party Is damnified. — C arlisle v. Orde 
(1858), 7 a P. 456.— CAN. 

m. CoveTUxnt by purchaser to pay — 
Covenant by vendor to convey good title 
— Whether independent.] — Held : under 
the agreement for the sale of land set 
out In this case, the covenants by deft, 
to pay 8c br pltf. to convey a good title, 
on receiving payment, were Inde- 


pendent of each other, & deft, was 
responsible on his covenant, iiotuith- 
standlrig pltf.’s Inability to perform 
his. —Tisdale v. Dallas ilH()l), 11 
C. P. 238.— CAN. 

b. Vendor also out of purchasers.] 
- — Burdick: u. Mills, [1923] 1 1). L. It. 
830 ; 16 Soflk. L. K. 355 ; [1923] 1 
W. W. 11. 283.— CAN. 


PART Xr. SECT. 2, SUB-SECT. 3. —A. 

0 . Whether runs unth land — Vse of 
1— Brewster v. Canada Co. 
(1854), 4 Gr. 113. —CAN. 

d — .] — Bishop v. Merk- 

TJCY (1800), 8 Gr. 335.— CAN. 

0 J A vendor agreed 

that the purchanor should have sufla- 
clent water to drive a saw mill & other 
machinery. In a suit by the vendor 
against toe purchaser, the ot. decreed 
speclflo performance of the contract, 
treating the water the use of the dams 
& booms as sold with the land. — 
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Sect, 2. — Right 8 and liohilitiea in relation to cove- 
nants: Snb-aect. 3, A.] 

defts. had efficiently worked the railway or not : — 
Held : rights of pltfs., under the agreement with 
the G. W. Ry. co., were vested in defts., & defts. 
had power to compel a performance of the covenant 
to stop trains by the G. W. Ky. co., that being a 
covenant running with the estate in pltf.’s railway. 
— West Jjondon Ry. Co. v. London North 
Western Ry. Co. (1853), 11 C. B. 327 ; 7 Ry. & 
Can. Cas. 477 ; 22 L. J. C. P. 117 ; 17 Jur. 301 ; 
138 E. R. 499, Ex. Ch. 

2610. .] — “ first class station ” 

means a station at which all trains other than 
express, mail, or special trains are in the habit of 
stopping. 

Where, therefore, a railway co. had taken land 
with respect to which there was a covenant exist- 
ing “ that the land^should for ever thereafter be 
U8(‘d as a goods depot, as a first class station for 
taking \ip setting down passengers travelling 
along the co.’s line of railway ” ; Sc the co. had 
only allowed tliird class or merely local trains to 
be advertised to stop at the station built on the 
land, & there was no goods depot provided 
Held : the co. was bound by the covenant ; Sc an 
injunction granted to restrain them from allowing 
th(‘ ordinary fast trains to pass the station. — 
Flood ??. North Eastpjrn Ry. Co. (1809), 21 li. T. 
258. 

2611. Reservation of theatre box.] — W., 

the lessee of her Majesty’s Theatre, by deed in 
1821 sold his int(Tt‘st therein to (\, subject to a 
reservation to Sc right of possession by W., his 
exors., administratois & assigns, or his or their 
nomini'es, of a box numbered 121 therein, during 
t he contimianc(‘ of the tenn. By a deed in 1 823 W. 
assigned all his interest in tlie box to trustees for 
th(‘ benefit of liis ( reditors, Sc pltf. was the present 
trustee under that deed. A subsequent assignee 
of the lease, deft. Ij., took a renewal lease, settled 
by one of the masters in a suit, of the theatre in 
1845, Sc the n(‘w l(‘ase empowered L. to dispose 
absolute'] y of forty-one boxes, to be selected by 
him, but it contaiiK'd no reservation of the box 
124. The lease contained a power of re-entry by 
the lessor, if li. disposed of more than forty -one 
boxes. L. accordingly selected Sc disposed of 
forty-one boxes, not including No. 121. In 1856 
L. assigned the lease to the other deft., but he 
retained some interest therein Sc continued to 
(‘onduct the theatre. Pltf. filed his bill, asserting 
his right to the box in question, or to a compensa- 
tion in money ; defts. resisted the claim, on the 
round that having already disposed of forty-one 
oxes, they should, by appropriating another, 
forfeit their lease. The judge decided that pltf. 
was entitled to the decree asked, Sc granted an 
injunction to restrain defts. from preventing 
pltf.’s enjoyment of the box. Both defts. appealed 
from this decree : — Held : the pltf. was entitled 
to the relief prayed, & a declaration was made that 
he was entitled in equity to the reservation 
mentioned. — Helling v, Lumley (1858), 3 l)e G. 

Sc J. 493 ; 28 L. J. Ch. 249 ; 33 L. T. O. 8. 18 ; 23 


J. P. 356 ; 5 Jur. N. 8. 301 ; 7 W. R. 152 ; 44 
E. R. 1358, L. .TJ. 

Annotation : — Befd. Willmott v. Barber (1880), 15 Ch. D. 96. 

2612. Maintenance of fences — Between land 

& roadway.] — Where a former purchaser of lands 
had entered into a covenant to make Sc maintain 
the boundary fences between the lands Sc a road 
afterwards made, which became vested in the 
local board of health, Sc a question was raised 
whether this covenant ran with the land, Sc was 
binding upon a future purchaser, it was held that 
the question was too doubtful to admit of the title 
being forced upon a purchaser. — P otter v . Perry 
(1859), 23 J. P. 044 ; 7 W. R. 182. 

2613. Erection & maintenance of sea wall.] 

— Lands situated below the level of the sea in 
Broomhill Level, Guildford I^vel, Sc Walland 
Marsh, were, previously to 1794, held in undivided 
shares. In that year these lands were partitioned 
by a deed containing a covenant that the expense 
of keeping Sc maintaining the walls Sc gulls of 
Sc Ix'longing to the lands thereby divided, should 
bo borne by the owners thereof Sc should be pay- 
able out of the said lands by an acre-scot. Declara- 
tion that defts. were liable to contribute to the 
rt'iiair of a sea wall along the sea boundary of 
Broomhill Level, with consequential relief, 
although defts. were also liable to contribute to 
the maintenance of sea walls along the boundaries 
of the levels in which their lands were situated. 
Scmble : the covenant was one which would run 
with the land, altliough the assigns of the cove- 
nantors were not n.imed. — M orland v . Cook 
( 1868), J.. R. 6 Eq. 252 ; 37 J.. J. Vh. 825 ; 18 
L. T. 496 ; 10 W. R. 777. 

Annotations: — Distd. Haywood v. Bniuswiok Bldg. Soc. 
(1881), 8 Q. B. D. 403. Expld. Anstorberry v. Oldham 
Corpn. (1885), 20 Ch. D. 750. Mentd. Hudson v. Tabor 
(1876), 45 L. J. Q. B. 190 ; Allen v. Seckham (1879), 11 
Ch. D. 790. 

2614. Erection of pump & supply of water.] 

— A purchaser of a pioe(' of land with a well or 
spring upon it covenanted with the vendor, who 
retained land adjoining intended to be disposed 
of for building sites, to erect a pump Sc reservoir, Sc 
to supply water from the well to all house's built 
on the vendor’s land : — Held : both the benefit 
Sc the burden of the covenant ran with the land. — 
OooKE V. CiiiLCcyrr (1876), 3 Ch. D. 694 ; 34 L. T. 
207. 

Annotations: — Dbtd. Haywood v. Brimswick Bldg. Soo. 
(1881), 8 Q. B. D. 40.L Overd. Ansterberry v, Oldham 
Corpn. (1885), 29 Ch. D. 750. Refd. Andrew v. Aitken 
(1882), 22 Ch. D. 218 ; L. & S. W. Ry. v. Gomin (1882), 
20 Ch. D. 562 ; Hall v. Ewin (1887), 37 Ch. D. 74. 

2615. Improvement of land.] — Where 

land has been granted in fee in consideration of a 
rentcharge <fe a covenant to build & repair buildings, 
the assignee of the grantee of the land is not liable, 
either at law or in equity, on the ground of notice, 
to the assignee of the grantee of the rentcharge on 
the covenant to repair. 

I think that a mere covenant that land shall be 
improved does not run with the land ... so 
as to give pltf. a right to sue at law. I also think 
that pltf. has no remedy in equity. . . . The 
covenant to repair can only be enforced by 


Hinoks V. McKay (1868), 14 Gr. 233. — 
CAN. 

f. Maintenance d: repair of 

dyke .] — Roach r. Ripley (1901), 34 
N. S. R. 352.— CAN. 


g. Covenant to supply coed.} 

— Pltf. Bold certain lands In fee simple 
to A., from whom defts. bought. The 
conveyance contained a covenant that 
A., his successors & assigns, would give 
60 loads of alack coal annually : — Held : 
not a covenant running with land. — 


Dominion Coal Co. 
(1910), 8 K. L. R. 54. — CAN. 


b. Covenant to pay purchase- 

nwney hy instalments ,} — An assignee of 
the interest of the purchaser under an 
agreement for the sale of land cannot 
be held liable in equity for the pur- 
chase-money because he took the 
assignment with notice that the Instal- 
ments of purchase -money provided for 
in the ori^al agreement had not been 
paid. — Cote v. Olson (1912), 20 


W. L. R. 690 ; 2 W. W. R. 54 ; 5 Sask. 
L. R. 219 ; 2 D. L. R. 392.— CAN. 

k. Covenant to fence.} — Pahshall v. 
National I4nanck Co. (1908), 9 
W. L. R. 497.— CAN. 

l. Remedies — Specific performance.} 
—Ellis v. Zilliax (1913), 24 O. W. 
R. 48 ; 4 O. W. N. 744 ; 10 D. L. B. 
358.— CAN. 

m. Covenant to build culvert .} — 
Whitpourt V . St. John & Qurbeo ry. 
Co. (1914), 14 K. L. R. 281.— CAN. 
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making the owner put liis hand to his pocket, & 
there is nothing which would justify us in going 
that length (Cotton, L.J,). — Haywood v. Bruns 
WICK Building Society (1881), 8 Q. B. D. 403 
51 L. J. Q. B. 73 ; 45 L. T. 699 ; 46 J. P. 356 ; 30 
W. R. 299, C. A. 

AnrioUdiona : — Folld. L. & S. W. Ry. v. Gomm (1882), 2C 
Ch. D. 562. Consd. Aufitcrberry v. Oldham Corpn. (1885), 
29 Ch. D. 750. Distd. Hall v. Ewin (1887), 37 Ch. D. 74 
Clegg V. Hands (1890), 44 Ch. D. 503. Apld. L. C. C. t 
Allen, [1914] 3 K. B. 642. Folld. Smith v. Colbournc, 
[1914] 2 Ch. 533. Refd. Andrew v. Altken (1882), 31 
W. K. 425 ; lie Nisbet & Potts’ Contract, [1906] 1 Ch. 
386 ; Barker v. Sticknoy, [1919] 1 K. B. 121 ; Lord 
Strathcona S.S. Co. v. Dominion Coal C3o., [1926] A. C. 
108 ; Torbay Hotel v. Jenkins, [1927] 2 Ch. 225. 

2616 . Building & repairing buildings.] — 

Haywood v. Brunswick Building Society 
No. 2615, a/ffe. 

2617 . Covenant to reconvey.] — By a deed 

dated in Aug. 1865, which recited that pltf. co. 
w('re seised in fee simple of certain land which 
was no longer r(*quired for the purposes of their 
railway, the co. conveyed the land to Ct. P. in fee 
for £100, A (x. P. covenanted with the co. that he, 
his heirs or assigns, would at any time thereafter 
A\henever the land might bo required for the rail- 
way or works of the co., whcncv(‘r thereunto 
request(*d by the co. on a six calendar irionths' 
notic(‘, & upon receiving £100, reconvey the land 
to the CO. In 1879 deft, purchased the land from 
(i. P.’s heir, with notice of the above covenant. 
In 1880 the co. gave deft, notice to reconvey the 
land, upon liis refusal to do so this action was 
brought for specific performance of the covenant. 
The CO. had power in 1865 by their si)ecial Act to 
l)urchase land by agre(‘ment, though not com- 
pulsorily, A that i^ower was extended to the 
present time by subsequent Acts : — I/e/d : (1) the 
covenant in Hkj deed of 1865 reserved to the co. 
an interest in the land, & the sale was i^ltra vires 
void, for under Lands Clauses Consolidation Act, 
1845 (c. 18), s. 127, land sold by a co. as superfluous 
land must be sold absolutely without reserving 
any interest to the co. ; (2) as the covenant gave 
to the co. an ex(*cutory interest in land to arise 
on an event which might occur after the p(*riod 
allowed by the rules as to remoteness, it was 
invalid on the ground of remoteness ; (3) the 

doctrine of v. Moxhay, No. 2667, j}ost, only 

applies to restrictive covenants & not to covenants 
to do acts relating to the land. — London &; South 
Westp]rn Ry. Co. v. Comm (1882), 20 Ch. H. 562 ; 
51 L. J. Ch. 530 ; 46 L. T. 449 ; 30 W. R. 620. 
Ainwiaiiona : — As to (1) ConSd. He Thackwray A. Yovmg’s 

Contract (1888), 40 Cb. D. 34. Distd. Bay v. Walker, 
11892] 2 Q. B. 88. As to (2) Apld. Trevelyan v. Trevelyan 
(1885), 53 L. T. 853. Expld. ^^ckeuzle v. Childers (1889), 
43 Ch. D. 265. Consd. Woodall r. Clifton, [1905] 2 C^h. 
257 ; Worthing Corpn. v. Heather, [1906] 2 Ch. 532. 
Distd. S. E. lly. v. Associated Portland Cement Manu- 
facturers 1900, Ltd., [1910] 1 Ch. 12. Refd. Dunn v. 
Flood (1883), 25 Ch. D. 629 ; Goodier v. Edmunds, [1893] 

3 Ch. 455 : Borland’s Trustee v. Steel, [1901] 1 Ch. 279 ; 
Sav]ll V. Bethell, [1902] 2 Ch. 523 ; Thomas v. Thomas 
(1902), 87 L. T. 58 ; Edwards v. Edwai'ds, [1909] A. C. 
275 ; Wilkes v. Spooner, [1911] 2 K. B. 473 ; Smith r. 
(yolbourne, [1914] 2 Ch. 533. As to (3) Consd. llogera v. 
Hosegood, [1900] 2 Ch. 3S8 ; He Nisbet & Pott’s Contmet, 

i l908] 1 Ch. 386 ; L. (’. C. v. Allen, [1914] 3 K. B. 642. 
tefd. Auflterberry v. Oldham Corpn. (1885), 29 Ch. D. 
750 ; Eormby v. Barker, 11903] 2 Ch. 539 ; Woodall v. 
Clifton, [1905] 2 Ch. 257. Generally, Rd!d. Rice v. Noakes, 
[19001 1 Ch. 213 ; Osborae v. Bradley, [1903] 2 Ch. 446 ; 
Mason v. Fulham Corpn. (1910), 102 L. T. 188 ; Long v. 
Gray (1913), 58 Sol. Jo. 46 ; Kelly v. Barrett, [1924] 2 
Ch. 379. Mentd. He Harvey, Peek v. Savory (1888), 
39 Ch. D. 289 ; He Hargpjaves, Mldgley v. Tatley (1890), 
59 L. J. Ch. 384 ; He Bowen, Lloyd Phillips v. Davis, 
[1893] 2 Ch. 491 ; Manchester Slilp Canal Co. v. Man- 
chester Raoecoiirse Co., [1900] 2 Ch. 352 ; Re Ashforth, 
Sibley v. Ashforth, [1905] 1 Ch. 535 ; Barker v. Stickney, 
[1919] 1 K. B. 121 ; Lord Strathcona S.S. Co. v. Dominion 
Coal Co., [1926] A. C. 108. 

2618. Repair of roads.] — A piece of land i 

J. — ^VOL. XL. 


was conveyed to trustees for valual>lo c(3nsidera- 
tion for the pui'poscs of making a road, & the 
trustees covenanted with the vendor, his heirs Ac 
assigns that they, theh heirs & assigns, would make 
the road, & at all times keep it in good repair, & 
allow the public to use it on payment of tolls : — 
Held : this covenant did not run witli the land, 
either with regard to the burden or benefit, Ac 
could not be enforced l)y tiie purchaser from the 
vendor against a purchaser from the trustees, botli 
parties taking with notice of the covenant to repair. 
— ^Austerberry V . Oldham Corpn. (1885), 29 
Ch. D. 750 ; 55 L. J. Cli. 633 ; 53 L. T. 543 ; 49 
J. P. 532 ; 33 W. R. 807 ; 1 T. L. R. 473, C. A. 
Anrwtations Hall v. Ewiii (1887), 57 L. T. 831; 

Rogers v. Hosegood, [1900] 2 Ch. 388 ; Nathan v. Rouso 
(1904), 2 G. R. 1301 ; Hubbard v. Weldon (1909), 25 
T. L. H. 356 ; Whitmores (Edenbrldge) r. Stanford, 
11909] 1 Ch. 427 ; L. C. C. v. AUen, [1911] 3 K. B. 642 ; 
Palllbcr V. Dover Corpn. be Dover Hai’bour Board (1914), 
58 Sol. Jo. 379 ; .Smith Colbourno, [1914] 2 Ch. 533 ; 
He Woking U. C. (BasingHtoko CJanal) Act, 1911, [1914] 
1 Ch. 300. Mentd. Mid. lly. r. Wattou (1886). 17 Q, B. D. 
30 ; A.-G. V. Simpson. [1901] 2 Ch. 671 ; A.-G. v. Horner 
(No. 2), [1913] 2 (’h. 110. 

2619 . ~ - Erection of bridges.] — An agree- 

ment uruii'i* seal dated Mar. 21, 1903, Ac mad(3 
between defts. Ac tiio Britisli Fireligliter co., 
after ro(‘iting tin* negotiations whicli had taken 
place betweem pltf. k d(‘fts. for the sale to tiie 
latter of certain land for tiie puri)oso of con- 
structing a wharf Ac laying down a railway, which 
negotiations wei’e carried out on tiie following 
day, Ac that defts. inl^ended to construct the rail- 
way, provided that the British Firelighter co., as 
ownei's of adjoining land, Ac as such entitled to 
a certain riglit of way, should make no objection 
to the construction of the railway, Ac that defts. 
would, on demand being made by that co., erect 
a footbridge over the railway. Jt was further 
provided that the exi)ression “ Firelighter co.” 
should, whore the context so admitted, include} 
their assigns. In Jan. 1905, the FireUglitor co. 
passed a winding-np r(‘solution, Ac apx)ointed a 
liquidator, Ac tlieroaftcr the wliole assets of that 
co., including the benolit of the covenants in th<3 
agi*eement of Mar. 24, 1903, werei assigned to 
Quicklit, Ltd. The Firelighter co. had not been 
dissolved. In 1908 the interests of Quicklit, Ltd., 
in the covenant passed to tlio Frith Oil co. 
Quicklit, Ltd., had been dissolved. The foot- 
bridge had not been ere‘cted ; — Held : the covenant 
in the agr(‘emcnt of March 24, 1903, to erect a 
footbridge was a covenant which ran with the land 
Ac the benefit of it was assignable. — Hubbard v, 
Weldon (1909), 25 T. L. R. 356. 

2620 . .| — In 1777 an Aet of Parlia- 

ment was X)as8ed for making a canal. It incor- 
porated a co. by name of the co. of Proprietors of 
the Basingstoke (’anal Navigation, authorised 
them to construct the canal, Ac make bye-laws, 
demand tolls, Ac acquire land. All persons were 
to have the light to use the canal on payment of 
tolls. The co. wcr(^ to make Ac maintain bridges. 
Throughout the Act in conferring rights or imi)os- 
ing obligations on the co. the words “ th(*ir 
successors Ac assigns ” were added. Tlio canal 
was made Ac navigation carried on till 1866, wiien 
a winding-up order was made. In 1874 the 
liquidator with tiie sanction of the judge sold the 
canal to 8. A. The word “ underta^ng ” was not 
used in the conveyance, but possession was taken, 

Ac tolls levied Ac received. In 1878 the co. was 
dissolved by an order of the ct. S. A. sold various 
portions of the land, Ac the last i>urchaser of the 
canal Ac undertaking was the L. Ac 8. W. Canal, 
Utd., which executed a mortgage thereof to W. 
barter. The canal bridges fell mto disrepair, Ac 
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the Woking Urban District Council obtained an 
Act of Parliament in 1911 which authorised them 
to do the repairs & recover the costs from “ the 
CO.” : — Held : the co. had no power to assign 
their undertaking ; nothing passed to 8. A. by 
the conveyance of 1874, on the dissolution the 
land of the co. reverted to the original grantors, 
& they having made no claim to it their right of 
entry had been barred by Stat. Limitations ; S. A. 
had thus acquired ihe legal fee simple in the canal 
free from any of tJie obligations or rights of the 
co. ; the L. & S. W. Canal, Ltd., were owners of 
the canal, but were not bound to keep it up or 
do repairs, & could not demand tolls ; the Act of 
1911 did not impose any fresh liability; & no 
liability attaclied upon either the L. & S. W. Canal, 
Li;d., or Carter. — Re Wokino Urban Council 
(Basingstoke ('anal) Act, 1911, [1914] 1 ('h. 
300 ; 83 L. J. Vh. 201 ; 1 10 L. T. 49 ; 78 J. P. 81 ; 
30 T. L. K. 135 ; 12 L. G. R. 214, C. A. 

Anriotations : — Mentd. A.-G. r. N. E. lly., 11915] 1 Ch. 905 ; 

15. V. BodfortlBhli'o ( ounty Council, Ex j). Sear, [1920 J 2 

K. B. 4C5 ; Morris v. Harris, [1927 J A. C. 252. 

2621. Remedies- Ejectment— Against purchaser 
of lessee’s interest.] —Deft., mtgee. of a term, pur- 
chased the mtgor.’b whole interest in the premises, 
in consequence of the lessor’s advice, “ to take to 
the premises, & finish the buildings,” given after 
a right of re-entry had accrued for the non-com- 
pletion of the buildings : — Held : the lessor might 
maintain an ejectment for the forfeiture against 
deft., the buildings never having boon completed, 
& a sufficient time having elapsed since the pur- 
chase for the completion. — D oe d. Sore v. Ekins 
(1824), 1 a & P. 154 ; Ry. A M. 29 ; 171 E. R. 
932, N. P. 

2622. Specific performance — Defined con- 

tract.] — Though tlie ct. wiU not, as a rule, 
specifically enforce contracts to build or repair, 
it will do so in cases where the contract for building 
is in its nature defined. — Hepburn v. Leather 
(1884), 50 L. T. fifiO. 

2623. Against assignee of purchaser.] 

— In 1873, the L. Ry. co., in a conveyance of land 
Irom pltf.’s x>^^’edece8Sor in title, covenanted to 
execute certain works, including the making & 
maintenance of a road, A. to perform certain ser- 
vices, such as to convey A dei)osit on wharves 
connected with the railway timber A other produce 
from a wood belonging to the vendor. L. Railway 
Act, 1892, transferred the undertaking of the L. 
CO. to the C. CO., “ subject to the contracts, obliga- 
tions, debts, A liabilities ” of the L. co. By the 
same Act jiro vision was made for the dissolution 
of the L. CO., A “ claims A demands ” not made 
within a certain time, A unknown to them, were 
to be barred. Pltf. made no claim imder this 
sect., but sued both cos. for specific performance of 
the covenants which remained unperformed, A 
damages : — Held : pltf. was entitled to specific 
performance of all the covenants against the C. co. 
— Fortesoue V, Lostwithiel a Fowey Ry. Co., 
11894] 3 Ch. 021 ; 64 L. J. Ch. 37 ; 71 L. T. 423 ; 
43 W. R. 188 ; 8 R. 664. 

Annotation; — Mentd. Kennard v, Cory, [1922] 2 Ch. 1. 

B, Personal Covenants. 

2624. On whom binding — Covenant by vendor 
in relation to adjoining land.] — Two vendors, in 


1883, sold Verulam House for use as a fever hos- 
pital, A each of them, for herself A himself, cove- 
nanted with the purchaser that she or he would not, 
either alone or jointly with any other persons, 
commence or prosecute any proceedings for the 
purpose of preventing the house from being used 
by convalescent fever or other patients. Verulam 
House was accordingly opened as a fever hospital. 
Afterwards, in 1884, the same vendors sold the 
adjoining property to jiltf. who, though aware that 
Verulam House was then opened as a fever hospital, 
had no notice of the covenant. In an action to 
rescind the contract on the ground that pltf. 
would be bound by the covenant ; — Held : the 
covenant was a personal covenant on the part 
of the vendors only, A would not in any way 
affect pltf. A specific performance was decreed. — 
Groves v. Loomes (1885), 55 L. J. Oh. 52 ; 53 
L. T. 592 ; 34 W. R. 94. 

2625. Covenant restricting right of building 

- Not expressed as binding on assignees.] — Certain 
freehold property, described as all that messuage 
or dwelling-house, with the buildings, yards, A 
]u*cmises, late in the occupation of F., A containing 
1,372 square yards, was put up for sale* by auction 
pubiect to conditions of sale, one of which provided 
that if any error or misstatement or omission in 
the posters, jilans, or particulars should be dis- 
covered, the same should not annul the sale, but, 
if pointed out before completion of the purchase, 
compensation should be allowed. The particulars 
A conditions contained no notice of the property 
being subject to any restrictive covenants. The 
purchaser objected to the title on two grounds ; 
Fii'st, that the conveyance of the x>rt>l>t‘i’ty to a 
predecessor in title of the vendors contained a 
restrictive covenant by him against building. 
This covenant in the conveyance was not expressed 
as binding on his assigns, whereas other covenants 
entered into by liim were so expressed. Secondly, 
that the particulars had misdescribed the property 
in stating that it contained 1 ,372 square yoi'ds, 
whereas in fact it only contained 1 ,033 ; — Held : 
the restrictive covenant was a personal covenant, 
A did not run with the land, A would not prevent 
the purchaser from building as he liked . — Re 
Fawcett A Holmes’ ('ontract (1889), 42 Oh. D. 
150 ; 58 L. .T. Ch. 763 ; 61 L. T. 105 ; 5 T. L. R. 
515 0. A. 

Annotation : — Mentd. Jacobs v. BevoU, [1900] 2 Ch. 85b. 

2626. Disposal of whole of vendor’s 

interest.] — Wlien on the sale of the whole of a 
vendor’s land the purchaser enters into a covenant 
restricting the user of the land, the exor. of the 
vendor cannot maintain an action for an injunc- 
tion against an assign of the purchaser in respect 
of a breach of the covenant committed after the 
vendor’s death. Such a covenant is merely 
personal A collateral, A the principle of Tulk v. 
Moxhay, No. 2667, pos/, docs not apply to it. — 
Formby V. Barker, [1903] 2 (]h. 539 ; 72 L. J. 
Ch. 716 ; 89 L. T. 249 ; 51 W. R. 646 ; 47 Sol. Jo. 
690, C. A. 

Annotatwna :—kM. L. C. C. v. Allen, [1914] 3 K. B. 642. 
Distd. Ives V, Brown, [1919] 2 Oh. 314 ; Northboume v. 
Johnston, [1922] 2 Ch. 309. Apld. Chambers v, Ilandall, 
[1923] 1 Ch. 149. Refd. Brlgg r. Thornton, [1904] 1 Ch. 
380 ; Jic Nisbet A Potts* Contract (1906), 75 L. J. Ch. 
238 ; Lord Strathcona S.S. Co. v. Domfidon Coal Co., 
[1926] A. C. 108 ; Price v, Corpn. d'Ener^e de Mont- 
magny, [1927] A. C. 363. Mentd. ElUston v. Iteacher, 
[19081 2 Ch. 665 ; L. C. C. v. Cannon Brewery Co.. [1911] 
1 K. B. 235. 
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26241. On whom bindinff — Covenant 
hy vendor in relation to adjoinino land.] 
— Peabson V. Adams (1912), 22 

O. W. 1\. 909 ; 3 O. W. N. 1600 ; 27 


O. L. K. 87 ; 7 D. L, K. 139.— CAN. n. .I—Ferris v. Ellis (1920), 

48 O. L. H. 374 ; 19 O. W. N. 537.— 

2624 ii. .3 — Ross v, Ben- CAN. 

JAMISON CoNSTBUonoN Co. (Man.), o. Covenant to enjoy free from 
[1927] 2 D. L. R. 830 ; [19271 1 incumibraricts .] — Sherwood v. Johns 
W. W. R. 085.— CAN. (1825), Tay. 232.— CAN. 
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C. Covenanls Imposed in Building Scheme, 

(a) In General, 

2627. Enforcement — Parties.] — Eastwood c. 
Lever, No. 2672, post. 

2628. Benefit & burden of covenants.] — An 

estate was sold in plots for^building purposes, 
according to a scheme. The conveyances con- 
tained restrictive covenants as to the buildings 
to bo erected, entered into by the several pur- 
chasers with the vendors, them hems & assigns : 
— Held : the successor in title of the purchaser 
of one of such plots was entitled to enforce such 
restrictive covenants against the successor in title 
of an earlier purchaser of an adjacent plot. — 
Brown v. Inskip (1884), 1 Lab. & El. 231. 

2629. Who may be bound — Vendor.] — K. v. 

Brighton Corpn. (1885), 1 T. L. R. 570, 1). C. 

2630. .] — Pltfs., in 1867, bought part 

of a building estate from trustees for sale, subject 
to certain restrictive conditions as to building, 
which provided that all the plots weri' sold subiect 
to the general stipulations contairKal in a deed 
I)oll which had been, or was inLmded to b(‘, 
executed by the trustees & would b(‘ executed by 
each of the purchasers. The deed poll was 
executed by th(‘ trustees A pltfs., A somi‘ sixty- 
six purchasers in all, from time to time down to 
1889. It recited that it was intended to be a irart 
of all future contracts for sale tliat the purchasers 
i'(*spectively should execute the deed &; should 
thereby be severally bound by the stipulations 
thereof, & it witnessed that each of the purchasers 
covenanted with the other purchasers A tlie trus- 
tees to build only one house or two semi-detached 
houses on each lot. The trustees had recently 
divided fifteen lots remaining unsold into 101 lots, 
A offered them for sale for the erection of con- 
tinuous rows of artisans’ cottages, & pltfs. brought 
this action to restrain them from so doing Hdd : 
the trustees were bound either by actual covenant 
or by implied agreement not to deal with the land 
in violation of the scheme, an injunction was 
granted restraining them from authorising any 
purchaser from them to build more than one house 
or two semi-detached houses contrary to the terms 
of the scheme. — Mackenzie p. Childers (1889), 
43 (^h. 1). 265 ; 59 L. J. Vh, 188 ; 62 L. T. 98 ; 
38 W. R. 243. 

Annotations : — Congd. Rowell v. Sateholl, [HlO.'Jl 2 Ch. 212. 

Reid. Davis v. Leicester Corpn., 118941 2 Cb. 208. 

2631. Purchaser’s right to have cove- 

nants Inserted In conveyances.] — Where a vendor 
puts up building land for sale in lots subject to 
restrictive covenants, it is a question of fact to be 
deduced from all the circumstances of the case 
whether the restrictions are merely matters of 
agreement between him & his vendees, impost*d 
for his own benefit & protection, or are meant by 
him & understood by the buyers to be for the 
common advantage of the several purchasers ; 

the retainer by the vendor of some part of the 
property is only an element, though an important 
one, to be taken into consideration with other 
circumstances in ascertaining the intention ; for 
though the vendor may not part with his whole 
estate, there may be circumstances which show 
that the intention was that each purchaser should 
be entitled to enforce the restriction against the 
vendor himself as well as against purchasers. 

A land co. put up freehold building sites for sale 
by auction in lots, subject to particulars & condi- 
tions of sale which, in the view of the ct., consti- 
tuted an invitation to the public to come in & pur- 
chase on the footing that the whole of the property 
offered for sale was to be bound by one general 


law uiTocting the character of the buildings to be 
erected thereon. At the auction som(‘ of the lots 
were sold <fc some w(*re not, & after the sale the 
vendors claimed the right to sell the unsold lots 
free from the restrictive covenants in case they 
desired to do so :—Held : a purchaser who had 
bought one of the lots sold at the auc tion, but had 
not completed his purchase, was entitled to the 
benefit of a contract by tlu' vemdors implic'd in 
the conditions of sale, that the vc'iidors would, 
as to the lots unsohl at llu‘ auction, obsiuvc* 
stipulations similar to those which the puirhasers 
of those lots, had tlic^y bc'on sold, would have been 
bound to covenant to observe ; A the purchaser 
was entitled lo have such obligations of the vendors 
expressed in the conveyance to him of his lot. — 
Re Birmingham A District Land Co. A Allow, 
[1893] 1 Ch. 342 ; 62 L. .T. (’h. 90 ; 67 L. T. 850 ; 
41 W. R. 189 ; 9 T. L. H. 31 ; 3 H. 81. 

Annotations Tucker r. VowIch (1892), 02 L. J. Gli. 

172 ; Davia v. Jjcicoster Ckirpn., 11891] 2 (Jh. 2U8 ; Reid 

V. BicLcrstaff, [1909] 2 Ch. 305. 

2632. — Corporation selling with sanction 

of Treasury.] —In Mar. 1888, a municipal corx)n. 
ottered for sah* by auction, in lots, some of their 
corporate land, subject to sp(‘cial conditions 
restricting thc‘ right of each purchaser to build 
on liis lot. At the auction none of the lots were 


sold. In .lune, 1888, pltf. (uiUTed into a contract 
to purchase two of the lots, Rubj(‘ct to the condi- 
tions. The iiroper steps were takim to obtain 
the approval of the Treasury, which is r(‘quired 
by Municipal Corporations Act, 1882 (c. 30), 
ss. 108, 109, to enable a municipal corpn. to sell 
their corporate land ; A that approval was givt*n 
in the ordinary way by two Lords of the Treasury 
joining in the conv(‘yanct‘ to pltf. The conveyance 
contained a covemant by pltf. in tlui terms of Ukj 
restrictive conditions, but then* was no r(‘fer(‘nc(' 
to those conditions, or to the pn*vious abortive 
sah*. There was no cov(‘nanl by tla* corporation 
binding them by the conditions as i‘(*gard(‘d tlu* 
unsold lots, A the 'JVt‘asury wen* not, b(‘loi'«* they 
gave their approval, infoi-ni(*d that tlu* (‘orpn. 
would be liable lo any such r(‘s(riction. 'J’be 
corpn. afterwards c‘ontract<*d with the lrust(‘es 
of a church to sell to them two otlu'is of the lots, 
A authorised them to build on those* lots in a 
manner inconsistent with the conditions : - Held : 
if the corpn. had been ordinary individuals, they 
would have b(*en bound by the original building 
scheme, A they, A the tru8tA*es, who had purchaseil 
with notice of tla* scheme, must havf* be(*n 
restrained from building or i>t*rmitting building 
on the lots purchas(*d by the* tru8t(*es, in a mannei* 
inconsistent with the conditions, but the* 3V(‘asury 
had only given tlu‘ir approval to what was to be 
found in the conveyance, A th(*y had not sanctioned 
the disposition by the corjm. in favour of pltf. 
of any right ov(t other land than that winch was 
conveyed to him, A (‘onsequf*ntly that n<*ilher tlie 
corpn. nor the trustees could he restraine<l from 
violating the conditions.— D a vis v. J Leicester 
Corpn., [1894] 2 Ch. 208 ; 63 Jv. .1. Ch. 410 ; 70 
L. T. 599 ; 42 W. JC 610 ; 10 T. L. R. 385 ; 38 
Sol. .Fo. 362 ; 7 R. 609, ('.A. 


Annotations :—Dl8td. Lambeth Corp i. r. Soulh Loudmi 
Elcctrlo Supply Corpn. 90 L. R 

Uolford V. Acton U. C., [1898] 2 Ch. 249. Mentd. Canter- 
bury Corpn. V. Cooper (i998), 99 L. T. Cl 2. 

2633. Existence of scheme — Whether to be Im- 
plied.] — If a vendor prepares a plan of a building 
estate showing lots with houses marked on them, 
A an intending purchaser is shown that plan, A 
his agreement with regal’d to a ]dot purchased by 
him happens to be on a printed form with written 
alterations, the purchasei is not entitled to assume 
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JScct. 2 . — nights mid Uahilitics in relation to covc- 
nants: Sub-sect. 3, C. {(t) d: (?;).] 

that the whole estate is governed by a building 
scheme that each plot shall, without variation, bo 
built on strictly in accordance with the indications 
on the plan, <S: shall of necessity be governed by 
the printed i)ortions of the agreement. 

V. & 8. offered a landed estate, belonging to 
them, in plots as building sites at fee-farm rents. 
A 1^1 an, prepared originally for the approval of 
tlie local sanitary authority, sliowed the estate 
cut up into i)lots of even size*, on each of which 
the ground plan of one house, A no other building, 
was delineated. 

During negotiations for a conveyance of some 
of the plots, H. was shown a tracing of the i)lan, 
by reference to which he selected his plots, was 
informed by the vendors that the houses were to 
be of a sui)erior class, 6c worth at least £800 each, 
6c that on certain jjlots pointed out the erection 
of stables would also be i)ermitted. 

IF. signed an agreement to take conveyances of 
four i)lot8 the principal parts of which agreemc^nt 
were printed ; 6c one of the printed claus<‘S i>rovided 
that tlie grantee should not (‘rect on any plot an> 
dwelling-hou8(‘ or building, other than a dwelling- 
house worth £800, excei^t a greenhouse of a specitit‘d 
description. 

D. erected a dwelling-house of the required value 
on each of his plots, A took a conveyance of each 
)ilot, by which he covenanted not to alter the 
external elevation of his buildings, 6c not to erect 
any other building <‘xcept a greenhouse. 

V. subsequently acquired the interest of S. in 
otlior plots, facing thos(‘ of H., <S6 erected thereon 
a billiard-room, cons(‘rvatory, 6c stables as adjuncts 
to his own house ; but his conveyance contained 
no restrictive covenant <*xcept that he would not 
er(‘ct any building without tlu* approval of 8., 
wliich lie obtained b(*for(‘ proceeding to build : — 
Held : If. had no cause of action in rc'spect of the 
(‘rection of the buildings of V. — 'J\jcker v. Vowlks, 

I I808J 1 (di. 105 ; ()2 L. J. Ch. 172 ; 07 L. T. 702 ; 
41 W. It. 150 ; 2 Jl. 107. 

Annotation : — Reid. Whitehoiisc r, Hugh, 1190G] 1 Cli. 2.')3. 

2634. - — Admissibility of evidence.] — A \en- 
dor, the owni*r in fee of an estate, conveyed part 
of it to D., who, for himself, his exors., adminis- 
trators, 6c assigns, entered into certain restrictive 
covenants with tlie vendor, his heirs 6c assigns. 
About th(» same time the vendor conveyed two 
other portions of the estate to two other pur- 
chasers, subji'ct to restrictive covenants similar to 
D.’s covenants. The vendor subsequently sold 
the remainder of the estate in lots by auction 
subject to restrictive stipulations binding on each 
purchaser, similar to D.’s covenants. 'J'he auction 
sale plan showed the whole estate sold & unsold. 
An action was brought by the assigns of purchasers 
at the auction sale to enforce against a lessee of an 
assign of D. the covenants entered into by D. with 
the vendor. The benefit of these covenants had | 
never been expressly assigned to the purchasers 
at the auction sale ; — Held : there was a general 
building scheme affecting the whole estate ; D. 
was not bound by it for want of reciprocity ; but 
the plan & particulars of the auction sale raised 
an irresistible inference that the vendor intended 
the purchasers at that sale to have the benefit of 
D.’s covenants so that the purchasers at that sale 
could enforce D.’s covenants as assigns of the 
vendor. 

Where a vendor sells land & retains other land 
& imposes on the purchaser a covenant, it becomes 
a question of fact what the effect of that is. That 
being a question of fact, it must be decided by the 


light of evidence as are all other questions of fact. 
But if you find that a building scheme exists, 
proof of that building scheme may be given. It is 
only a matter of evidence, & it is perfectly com- 
petent to prove by other evidence, if you can find 
it, whether or not the building scheme applies 
(Collins, L.J.). — N alder & Colly er’s Brewery 
Co., Ltd. v. Harman (1900), 83 L. T. 257, C. A. 

2635. Subsequent addition of land to estate — 
Inclusion in scheme.] — Tindali^ v. Castle, No. 
2703, post. 

2636. Obligations must be defined.]— 11 oavell v. 
Satciiell, No. 2800, post. 

2637. .] - Reid v. Bickerstaff, No. 2()()5, 

post. 

2638. Area must be defined.] — Osborne v. 
Bradley, No. 2780, post. 

2639. .] — Reid v. Bickerstaff, No. 2005, 

post. 

2640. Persons must be defined.] - Osborne v. 
Bradley, No. 2780, post. 

2641. Rights of purchasers inter se.j — 8. pur- 
clias(‘d from comrs. by several conveyances the 
f(H‘ simple of several liouses forming one block of 
buildings iqion a sit(‘ laid out in accordance with a 
building scheme, each conveyance containing a 
covenant by 8. not to carry on or permit to be 
carric'd on upon tlie premises conveyed any tradti 
or business, but to keep the house as a private 
dwelling-house only, 6c not to do or suffer to bo 
done upon the i^remises conveyed anytliing which 
might gi‘ow to tlK‘ annoyance of any person who 
might be or become the owner, tenant, or occupier 
of any part of the i^remises then or late belonging 
to the comrs. 8. afterwards granted to resp. a 
leas<‘ of one of the houses containing a restrictive 
covenant of the same nature^ 6c a block plan of the 
houses. During the negotiations for the lease 
statements weie made by 8.’s solrs. to resp. 
whereby he became aware that similar restrictive 
covenants wei’C contained in all tlie leases granted 
by 8. of houses in that block 6c also became aware 
of the terms of the conv(‘yances of resp.’s house 
from the corm's. to 8. : — Held : although the 
statements made to lesp. did not amount to a 
collateral contract with him as to the future 
management of tlie estate, resp. was from the 
natur(» of the transaction entitled to an injunction 
restraining 8. from authorising any of the other 
houses in the block to be used for the purpose of 
trade. 

This restriction was obviously for the benefit 
of all the lessees on the estate ; they all had a 
common interest in maintaining the restriction. 
This community of interest necessarily, I think, 
requires 6c imports reciprocity of obligation (Lord 
Macnagiiten). — Spicp:r v. Martin (1888), 14 
App. Cas. 12 ; 58 L. J. Ch. 209 ; 00 L. T. 540 ; 
52 J. V. 510 : 27 W. R. 089, H. L. ; affg. on other 
grounds, 8. C. suh nom. Martin v. 8picer (1880), 
24 Ch. D. 1, C. A. 

Annotations : — Apia. Mackenzie v. Childers (1889), 43 Ch. D. 

5JG5 ; Re Birmingham & District Laud Co. & Allday, 

11893] 1 Ch. 342 ; Hudson v. Crlpps, 11896] 1 Ch. 266. 

Consd. Osborne v. Bradley, 11903] 2 Ch. 446. Apld. 

Elliston V. Beachcr, [1908] 2 Ch. 374. Distd. Held v. 

Bickerstaff, [1909] 2 Ch. 305. Consd. Kelly v. Barrett, 

[1924] 2 Ch. 379. Retd. Davis v. Leicester Corpn., [1894] 

2 Ch. 208 : Knight v. Simmonds (1896), 65 L. J. (3h. 683 ; 

Rogers v. llosegood, [1900] 2 Ch. 388 ; Jaeger v. Mansions 

Consolidated (1902), 87 L. T. 690 ; Formby v. Barker, 

[1903] 89 L. T. 249 ; WiU6 v. St. John, [1910] 1 Ch. 84 ; 

Browne r. Flower, [1911] 1 Ch. 219 ; Wilkes v. Spooner, 

[1911] 2 K. B. 473 ; Sobey v. Salnsbury, [1913] 2 Cn. 613 ; 

Swan V. Sinclair, [1925] A. C. 227 ; Torbay Hotel v. 

Jenkins, [1927] 2 Ch. 225. 

2642. .] — Will6 v. St. John, No. 2108, post. 

Loss of right to relief .] — See Nos. 2672, 2790, 

post. 
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(b) Reservation of Power to Vary, 

2643. Effect of reservation on liability of vendor.] 

— ^Building land was sold in a number of lots, 
subject to ceitain conditions as to fencing, re- 
pairing the roads, & to restrictions as to the class 
of houses to be built. The conditions also pro- 
vided that statements to this effect should be 
inserted in the conveyances. By condition 15, 
the vendor reserved the right of selling the 
unsold lots under different arrangements, “ 
either subject to or not subject to the stipulations 
as t/O fencing &; other stipulations contained in the 
particulars or the conditions ” : — Held : as to the 
unsold lots the vendor was subject to none of the 
restrictions. — Sidney v, Clarkson (1805), 35 

Beav. 118 ; 14 W. R. 157 ; 55 E. R. 839 ; svh 
nom, Sydney v, Clarkson, 13 L. T. 059. 
Annotalion : — Retd. Re Birminghaia & Difetrict I^aud Co. & 

AUday, 11893] 1 Ch. 342. 

2644. .J — A corpn. having acquired land 

to widen a street sold surplus land by auction under 
conditions requiring the purchasers to observe the 
bye-laws as to building. 

The corpn. reserved the right to waive or alter 
any stipulations as to any land not sold at the sale 
or, with the consent of the purchaser, as to any 
land so sold. The corpn. consented to alter the 
plans of a purchaser so that the air spacti required 
by the byelaws was x^i’ovided out of a square, A 
not out of land sold at the sale. 'Idie square was 
a cul de sac, but not separatc'd by any bar from 
the highway. It liad never been paved or repaired 
by the local authoi ity : — Held : there was under 
the circumstances no building sclieme which the 
corpn. was not at liberiy to alter, A although a 
cul de sac may be a higliway, no dedication of 
the square to the i)ublic had be(m proved, the 
user jiroved was only that of private rights of 
way to the houses in the square. — A.-G. & LiONDON 
Property Investment Trust, Ltd. v. Ric hmond 
Corpn. A Gosling & Sons ( 1903 ), 89 1j, T. 700 ; 
08 J. P. 73 ; 20 T. L. R. 131 ; 2 L. G. R. 028 . 
Annotations: — Refd. A.-G. v. Antrobas, fl90r)] 2 Ch. 188; 

JoHsolsohn V, Weiler (1911), 75 J. 1\ 513. 

2645. .] — Pltf. was the owner of a house 

built on a plot which formed part of an estat(‘ laid 
out by a building society in accordance witli a 
scheme. On the sale of this plot by the society 
to pltf.’s predecessor in title, it was shown on a 
plan of the estate as bounded on on(‘ side by a 
vacant space, wliich,tliough not named in tlie plan 
as a road, had been in fact roughly made up by 
the society as a road. This road ran from a street 
on which pltf.’s house fronted to a level crossing 
on a railway over which there was a iH’ivate right 
of way for the benefit of the owners of a field on 
t he opposite side of the line. The building society 
having acquired the field released the right of 
way, fenced, off the road &> sold the site to deft.’s 
predecessor in title. All the plots on the building 
estate were conveyed subject to a condition re- 
serving to the building society the power of allow- 
ing variation in the x)lans & conditions. In an 
action to restrain deft, from digging up the road 
on the ground that it was a violation of the 
building scheme, that the road had been 
dedicated to the public by user : — Held : under 
the conditions the society had an absolute power to 
alter the building scheme by closing the road, & 
there was no sufficient evidence of user or dedica- 
tion to entitle pltf. to succeed. — Whitbhouse v. 
Hugh, 119061 2 Ch. 283 ; 75 L. J. Ch. 077 ; 95 
L. T. 175 ; 22 T. L. R. 079 ; 50 Sol. Jo. 015, C. A. 

2646. .] — A building society purchased the 

P. estate in 1860. A sale plan was then prepared, 
on which the estate was x»lotted out into lots, & 


the conditions which were to affect the different 
lots were printed. Among these were conditions 
that each purchaser should execute a deed of 
covenant for regulating building on his lot 
securing performance of tlie conditions therein 
contained ; & that no liotK-l should bo built on 
any lot <fc no building used as such without Uk* 
vendors’ consent. At tlie end was a x^roviso that 
the vendors should have power to deal with any 
I)art of the estate not disx^osed of without reference 
to the restrictions. In Jan. 1861, the estate 
was conveyed to trustees for the building society. 

A deed was then prexiared, purporting to bo 
made between the purchasers wliose names wt‘re 
set out in the second schedule of the first part 
& the trustees of the second part. It contained 
covenants by the XRirchasers with each other k 
the trustees to observe the restrictions contained 
in the first scliedule. These restrictions wen* 
the same as those on tlie sale jiJan. This docu- 
ment was engrossed, dated Jan. 16, 1861, k 
stamped, but it was never (‘xecuted eitlier by the 
trustees or any purcliaser. A x>i‘inted form of 
conveyance was x>i'<'P«'i‘T-'d for the soeety wliicli 
contained a covenant by the XTurchaser to observi* 
& perform the restrictions k covenants containi‘d 
in an indenture dated Jan. 16, 1861, k (‘xpressed 
to bo made between tin* persons whose* nairies 
were subscribed in the second schedule c)f tlio first 
X)ai*t k the vendors of tlie second Hefts, 

were owners of two lots conveyed to t h(*ir x>red(‘C(‘s- 
sors in title by deeds in the ])rinted form on J)(‘c. 
27, 1861, k A])r. 19, 186(5, on which th(*y had 
recently er(‘cted a building which they were using 
as an hotel. l*ltfs. were tlie owncTS of tfm‘(* i>lots 
conveyed to their j)r(‘deeessor in title* on Dec. 27, 
1861, & brought this a(‘tion to restrain defts. 
from carrying on the hotel. The s(‘veral convey- 
ances under which pltfs. k d(*fts. claimed w(‘ro 
executed by the vendois only, not by the 
Xmrcliasers : — Held : notwit hsf a riding the res(*rva- 
tion of a dispensing jiowe*!* to the* vendors k the* 
non-execution of (he d(‘(*d of covenant, th(‘n* was 
a general building scheme* for the benefit of (he 
Xmrehasers inter se as well as of the vendors, A 
the covenants could be enforc(*d at the suit- of 
jiltfs. — Elltston V. R-eacher, (19081 2 Gli. 665; 
78 L. J. Gh. 87 ; 99 L. T. 701, ('. A. 
tnmfiations :~Con8d. Will6 v. 8t. John, [1910] 1 Cb. HI* 

Apld. Kelly r. Barrett, 11924 J 2 (^h. 379. Refd. Iteicl ?'• 

lifckorHtair, (1909] 2 Ch. 305 ; WilkcH v. Spooner, (1911 I 

2 K. IJ. 473 ; WeHthoughton U. (J. v. Wiprari Coal & Iron 

Co., [19191 1 Ch. 159; Sharp v. Harrison, [1922] 1 Ch. 

502 ; Torbay Hotel v. .rcnldus, [1927] 2 Ch. 225. 

2647. — — W., the owner of an estate, laid 
it out for building subjf*ct to seventeen stijmlations, 
of which the eighth provided that the hous(*s to 
be erected on the (*stat(i should be of uniform el(‘va- 
tion in accordance with drawings to be ax)provt‘d 
by “ the vendor’s ” surveyor ; the eleventh 
Xirovided that no trade or business of any kind 
should be carried on upon any lot except- thos<‘ 
markcjd “ shop lots ” ; k the sixteenth r< ‘served 
to “ the vendor ” the right of allowing a depart-ure 
from the stipulations in any one or more casf*8. 

In 1895 W. sold & conveyed several lots of the 
estate, none of which were “ shop lots,” to pltf. 
subject to seventeen scheduled stipulations, which 
were identical with the original stipulations, k 
pltf. covenanted to perform & observe the 
scheduled stipulations. In 1898 pltf. sold k 
conveyed six of the lots he had purchased to G. 
subject to seventeen stipulations scheduled to 
G.’s conveyance which were identic A1 with the 
original stipulations, k G. covenanted to observe 
k perform the scheduled stipulations. In 1910 
G.’s successors in title sold & conveyed one of the 
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six lots to the predecessors in iitlo of I*, subject 
to the stipulations scheduled to the deeds of 1895 
& 1898 so far as then subsisting. 

W. was a party to the deed of 1910, & for valu- 
able consideration released the lot thereby conveyed 
from the eightli stipulation with liberty to build 
on it as if it were a “ shop lot,” 4fe in 1913 this lot 
was sold & conveyed to 1*., who withW.’s approval, 
built a motor garage upon it & his tenant com- 
menced to carry on business there. In an action 
by pltf. against P. & his tenant, alleging that the 
word “ vendor ” in the stipulations scheduled to 
the conveyance of 1898 meant pltf. & not W.,that 
defts. had without liis, pltf.’s, consent committed 
a breach of the eighth & eleventh stipulations, & 
claiming an injunction : — Held : the word 
“ vendor ” in the stipulations scheduled to the 
conveyance of 1898 meant W. & not pltf. ; &, W. 

1 laving under the sixteentli stipulation released 
defts.’ land from the eleventh stipulation, pltf. had 
no cause of action. — Mayner v. Payne, [1914] 

2 Oh. 555 ; 83 L. J. Oh. 897 ; 111 L. T. 375 ; 58 
Sol. ,To. 740. 

D. Restrictive Covenants. 

Sec Sub-sect. 4 , post. 


SuB-.SE(T. 4 . — Pestrictive Covenants. 

A. In General. 

2648. Covenant must be precise in terms.] — 

Land was sold by the mtgees. of B., consisting 
of a cii'cular plot, surrounded by a ring called the 
Park Drive. It was stipulated that if used for 
building, villas of a certain size were to be built ; 
that the ground between the villas & the Park 
Drive should be laid out in lawn or pleasure grounds 
down to the Park Drive ; that a footpath of the 
width of 15 feet should be laid out round the whole 
of the northern, southern &> western boundaries 
of the land. The l*ark Drive round the circular 
))iece belonged to B., the part outside had originally 
been his, but, with a .small exception had been sold 
by him : — Held : the condition about the foot- 
path was too vague t/o be enforced, & the pur- 
chaser was not bound to make it & could not be 
restrained, from using the land in any way incon- 
sistent with making it. — Taylor v. Oilbertson 
(1854), 2 Drew. 391 ; 01 E. K. 770. 

2649. .J — An agreement not to erect 

“ unseemly ” buildings is too vague indefinite 
to bo capable of being enforced by the ct. as a 
permanent restraint upon the use of land. — 
Murray v. Dunn, [1907J A. C. 283 ; 97 L. T. 112, 
II, L. 

2650. -.] — Land was conveyed to J., resp.’s 

predecessors in title, by a deed whicli contained 
the following clause : “ under the declaration that 
it shall not be lawful to J. or his foresaids to sell 
or feu any part of the ground occupied as the 
lawn between the ground feued by me to W.” — 
applt.’s predecessor in title, “ & the present 
mansion house of E. park excepting ” under cer- 
tain conditions as to building on the land tlierein 
set out,” which restriction shall also be a real 
burden affecting the lands. & shall operate as a 
servitude in favour of the W. & his foresaids in all 
time coming ” : — Held : the clause did not operate 


to prevent any singular successor from building as 
he pleased on any part of the ground, & in any case 
it was not sufficiently precise to create a real 
burden. — ^Anderson v. Dickie (1915), 84 L. J.P. 0. 
219, 11. L. 

2651. .| — When a landowner purports to 

impose restrictive obligations on the use of various 
portions of his land, after alienation, for the 
common benefit of himseK & of the various pur- 
chasers inter sc, there need be no mutual covenants 
if mutual obligations are clearly intended &, pro- 

I vided that the geographical area within which the 
mutual obligations are intended to operate can be 
ascertained with reasonable definiteness, a ct. of 
equity will in such a case give effect to the common 
intention. If no such geographical area is 
ascertainable, such restrictions will be unenforce- 
able. — Torbay Hotel, Ltd. v. Jenkins, [1927] 
2 Ch. 225 ; 96 L. J. Oh. 415 ; 137 L. T. 248 ; 71 
Sol. Jo. 471. 

2652. Covenant must not be ultra vires — Pur- 
chaser covenanting to recovery — Sale of super- 
fluous land.] — London & South Western Ry. 
Co. V. Qomm, No. 2617, ante. 

2653. Covenant to use land for railway 

station only.] — By a special Act a railway co. were 
authorised to acquire certain land for the purpose 
of enlarging their stations “ & for other purposes 
of & connected with their undertaking.” Under 
this power the railway co. acquired the land by 
voluntary agreement & covenanted in their con- 
veyance that they & their assigns would at all 
times hereafter use the land for a passenger station 
“ for no other purpose.” Afterwards the railway 
CO. contracted to sell part of the land that they 
did not require, & the purchaser required the 
covenant to be released : — Held : the covenant 
was ultra vire^ the railway co., & they could sell 
free from the restrictions contained in it. — Re 
South Eastern Ry. Co. & Wipfin’h Contract, 
[1907] 2 Ch. 366 ; 76 L. J. Ch. 481 ; 97 L. T. 576. 
Annotations : — Consd. & Ezpld. StourclilTo Estates Co. v. 

Bournemouth Corpn., [1910] 2 Ch. 12. Refd. County 

Hotel & Wine Co. v. L. & N. W. By., [1918] 2 K. B. 251. 

2654. Whether void for remoteness.] — London 
& South Western Ry. Co. v. Gomm, No. 2617, 
ante. 

2655. Whether implied.] — Grant to defts. of a 
piece of foreshore “to be by them used for the 
benefit of the public only for piloses of recrea- 
tion & health ” : — Held: certain buildings con- 
temidated would be a breach of such covenant. — 
Williamson v. Sunderland Corpn. (1892), 9 
T. L. R. 143. 

2656. .] — Building land described as 

adapted for shops & business premises was put up 
for sale by auction subject to a condition that the 
purchasers of certain specified lots should re- 
siiectively covenant with the vendors to erect 
within a given time on each of the lots respectively 
purchased by them a shop & dwelling-house of a 
given minimum value, but the lots in question 
remained unsold : — Held : having regard to the 
absence of any express provision as to the main- 
tenance of the contemplated buildings when erected 
as shops & dwelling-houses, no negative stipulation 
ought to be implied that nothing but shops & 
dwelling-houses should be erected on the lots in 
question ; the vendors could not be restrained, 
at the instance of the pmehaser of an adjoining 
lot, from erecting on the unsold lots a fire engine 
station of a value exceeding the aggregate value 
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of the contemplated buildings, there being no 
such departure from the condition as to render 
the whole transaction futile. — Holpord v, Acton 
Urban Council, [1898] 2 Ch. 240 ; 67 U. J. Ch. 
(>36 ; 78 L. T. 829 ; 14 T. L. R. 476. 

Annoiatums : — Befd. Foster & Dlckseo v. Hastings Corpn. 

(1903). 87 L. T. 736 ; Reid v. Blckerstaff. 119091 2 Ch. 

305. 

2657. Construction — Must be construed strictly.] 

— A restrictive covenant as to the letting or user 
of property will be construed strictly, & not so 
as to create a wider obligation than is imported 
by the actual words. — ^R riqo v. Thornton, [1004] 
1 Ch. 386 ; 73 L. J. Ch. 301 ; 90 L. T. 327 ; 52 
W. B. 276, C. A. 

Annotation : — Refd* Palliser v. Hover Coipn. & Dover 

Harbour Board (1914), 68 Sol. Jo. 379. 

2668. Mutually dependent covenants.] — Tla^ 
owner of certain marsh lands sold them in lots 
by auction, the conditions of sale providing that 
the purchaser of lot 19, on which there was a 
steam mill, should be bound for ever to keep the 
mill in an efficient state for draining the other 
lots, A that the purchasers of those lots should 
(‘nter into covenants to pay a rontcharge of 4s. 
an acri', & to keep their ditches, dykes, A drains 
properly cleansed A scoured. Deft, purchased 
lot 19, A pltf.’s predecessor in title A other persons 
purchased the other lots. The purchasers executed 
a drainage deed, by wliich deft, covenanted that 
“ while A so long as ” pltf.’s predecessor in title 
should perform his covenants he would keep the 
mill in good condition A would, when requisite, 
work it for the purpose of drainage ; A pltf.’s 
predecessor in title covenanted to keep his ditches, 
dykes, A drains prop(*rly cleansed A scoured A 
1q pay tlie rentcharge to deft. Pltf. did not keep 
his ditches, etc., properly cleansed A scoured, A 
dcfl. did not work his mill for the purpose of 
keeping pltf.’s marshes from being flooded, when 
it was requisite that he should do so. In an action 
for damages for breach of deft.’s covenant to work 
the mill ; — Held : the intention of the parties 
was that the covenants should be dependent 
covenants, A pltf. could not recover. — K idner v. 
Stimpson (1918), 35 T. L. R. 63, C. A. 

As to restrictive covenants in leases .] — See Land- 
iJ)KH A Tenant, Vol. XXXI., pp. 149 et scq. 

1i. Burden and Benefit of Concnanls. 

2659. Whether running with land — In favour of 
assignee.] — C oparcener’s Case (undated), cited 
in V. B. 42 Edw. 3, fo. 3, pi. 14 ; 2 Co. Litt. 381 b. 
Annotations : — CoxiBd. Spencer’s Case (1683), 6 Co. Rep. 10 a. 

Refd. Forster v. Elvet Colliery Co., Qiiln v. Same, Seed v. 

Same, Morgan v. Some, [1908] 1 K. B. 029. 

2660. .] — ^Pakeniiam v. Prior op 

(1368), Y. B. 42 Edw. 3, fo. 3, pi. 14 ; sub 

nom. Pakenham’s Case, Co. Litt. 385 a. 

Annotations : — Consd. Spencer’s Case (1583), 5 Co. Rep. 16 a. 

Apld. Vyvyan v, Arthur (1823), 2 Dow. & Ry. K. B. 670. 

Co^d. Keppell v, Bailey (1834), 2 My. & K. 617 ; Forster 

V. Elvot Colliery Co., Quin v. Same, Seed v. Same, Morgan 

V. Same, [1908] 1 K. B. 629. Retd. Rogers v. Hosegood, 

[1900] 2 Ch. 388. 

2661. .] — Land was limited under a 

settlement to the joint appointment of two 
persons ; A in default of such joint appointment 
upon certain trusts. A power of sale was also 
contained in the settlement to be exercised by 


the trustees, with consent of the tenant for life. 
The land was laid out for building purposes upon 
a scheme, with a condition that no building should 
be erected within 6 feet of a certain road. A. 
purchased a piece of land in 1816, under Ihe 
power of appoint iiKuit, the agreement containing 
a stipulation against building within the prescribed 
limit, although in the conveyance actually executed 
the space was left in blank. B. purchased a piece 
of the land in 1853, under the power of sale, A 
covenanted against erecting any building within 
the prescribed limit. A. had in 1847, commenced 
building a wall, 5 feel high, within the limit, which 
he was now i)roceeding to carry higher : — Held : 
B. was entitled to an Injunction to restrain A. 
from building this wall, the covenant entered into 
by A. with the donees of the power operating for 
the benefit of those in remainder A their assigns. — 
Crai.D V. Douglas (1854), Kay, 560 ; 23 L. T. O. S. 
140 ; 2 W. R. 461 ; 69 E. R. 237 ; on appeal, 
6 De G. M. A G. 739 ; 23 L. T. O. S. 283 ; 2 W. R. 
701, L. J.r. ; '^^(bsequoit proceedings (1856), 2 Jur. 
N. S. 9.50. 

Annotations : — Expld. Keates v. Lyon (1869), 4 CJh. App. 
218. Consd. Bowes v. Law (1870), L. K. 9 Eq. 636 ; 
Uenals v. Cowlishaw (1878), 9 Cb. D. 125. Apld. Rogers 
V. Hosegood, [1900] 2 Ch. 388. Refd. Master v. Hansard 
(1876), 46 L. J. Ch. 606, n. ; Russell v. Watts (1886), 56 
L. J. Ch. 158 ; Foster v. Fraser, [1893] 3 Ch. 158 : Long 
Eaton Recreation Grounds Co. v. Mid. Ry. (1901), 71 
L. J. K. B. 74 ; Long v. Gray (1913), 58 Sol. Jo. 46 . 
L. C. C. V. Allen, [1914] 3 K. B. 642 ,* Westhoughton U. C. 
V. Wigan Coal & Iron Co., [1919] 1 Ch. 159, 

2662. .j- (r. it r. liaving a power to 

appoint in fee simph^ ovei* lands near a town, 
which stood limited, subject to such power of 
appointment, to G. A G. successively A in strict 
settlement, A there being also a power of sale ovcj* 
all the property, to be exercised at the request of 
Q-. A 0. A the survivor, G. A G. appointed in 1845 
a plot of land to deft, in fee, with a covenant by 
deft., his heirs A assigns, with G. A G., their heirs 
A assigns, not to build witliin — feet of a particular 
line. In the contract for sale, which preceded 
the conveyance, the distance was stated to b(* 
6 feet. In 1853, G. having died, an adjoining plot, 
in a line with the first, from which it was separated 
by a narrow street, was conveved, under the 
power f)f sale, by tlie direction of G., to pltf. in 
foe, under a like covenant not to build within 6 
feet of the front line. In 1855 pltf. opened a 
window into the street whicli S(‘parat(‘d liis plot 
from deft.’s plot, ther(‘by commanding dett.’s 
front door. Deft, thereupon commenced raising 
a wall which he had already, before 1853, built, 
to the height of 5 feet, intending now to raise it. 
to 15 feet. It appeared that pltf. liad built his 
own house so that the foundations, to the height, 
of a foot from the ground, encroached on tlu' 
distance of 6 feet mentioned in his own conveyance, 
A the ornamental work at his main door encroached 
1 foot on the 6 feet. On a bill by pltf. to restrain 
the further raising the wall in question to 15 
foot : — Held : the right to enforce in equity th(* 
benefit of a covenant affecting the enjoyment of 
land will pass to the alienee of that land, without, 
being specifically mentioned in the instrument of 
alienation. — Guild v. Douglas (1856), 2 Jur. 


N. 8. 950. 

-Distd. Keatcfl v. Lyon (1869), 4 Ch. App, 
Konals v. Cowlishaw (1879), 11 C^h. D. 866 


Annotations 

218. Refd. 


PART XI. SECT. 2. SUB-SECT. 4.— B. 

2669 i. Whether running ivUh land — 
in favour of aasignee.] — Pltf. declared 
that deft., by ms deed, covenanted 
not to commit waste, not stating with 
whom : — Held : pltf. could not show 
that he was suing as assignee of the 
reversion, but must prove a covenant 


with himself.— Brennan v. WiiirLEY 
(1857), 16 U. C. R. 277.— CAN. 

2659 ii. .]— Where D., the 

owner of certain lands, on selling part 
to B., inserted this clause in the con- 
sreyanoe, “ A. square is private property 
but Is always to remain unbuilt upon, 
except one residence with the necessary 


outbuildings, including porter’s lodge,” 
(Sc the pmehasor, covenanted not to 
allow any business of a oertain kind to 
be oarriod on on the part conveyed : — 
Held : the benefit of tho restriction 
passed to the assignee of the purchswei . 
— Vankouqhnet V. Denison (1885), 
11 A. R. 699,— CAN. 
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Sect, 2. — Rights and HMlitics in relation to cove- 
nants: Snb-se c L 4, i?.] 

2663 . Meaning of “ assign.”] — Deft.’s 

predecessor in litle purchased certain land, & 
covenanted for liimsclf, his heirs, exors,, adminis- 
trators, & assigns, with iJie vendors & their 
assigns, & with the owners of adjoining lots, their 
heirs & assigns, not to carry on a certain trade. 
Pltf. was lessee of one of such owners, & brought 
this action for an injunction to restrain deft, 
from committing a breach of the covenant : — 
Held : pltf. was an “ assign " within tlie meaning 
of the covenant, & was entitled to the injunction. 
— Taite V. Gosling (ISfiiO), 11 Ch. 1). 273; 48 
Jj. .1. Ch. 397 ; 40 L. T. 251 ; 43 J. P. 508 ; 27 
W. R. 394. 

Annotations: — Consd. Bryant r. Hancock, [1898] 1 Q. B. 

716 ; Holloway v. Hill, [19021 2 Ch. 612 ; Weethou^ton 

U. C. V. Wipran Coal & Iron Co., [1919] 1 Cb. 159. Refd. 

VllUers V, Oldcom (1903), 20 T. L. K. 11. 

2664 . .]— When the benefit of a 

restrictive covenant has been onc(‘ clearly annexed 
to one piece of land, there is a presumption that 
it passes by an assignment of that land, & it may 
be said to run with the land in equity as well as 
at law, without proof of special bargain or repre- 
sentation on the assignment of the land. The 
covenant in such a case runs with the land because 
the assignee has purchased something which in- 
hered in or was annexed to the land which he 
bought. The purchaser’s ignorance of the exist- 
ence of the covenant does not defeaf the presump- 
tion, though it may be rebutted by proof of facts 
inconsistent with it. 

The owners of building land S: their mtgees. 
conveyed a plot of the land in fee to a purchaser, 
who entered into a covenant with the mtgors., 
but not with the mtgees., that no more than one 
messuage or dwelling-house should at any one 
time be erected or be standing on the plot, & tliat 
such messuage should be adapted for & used as 
& for a private residence only. The conveyance 
stated that the covenant was entered into with 
intent that it might so far as possible bind the 
premises thereby conveyed & every part thereof, 
into whosesoever hands the same might come, 

might enure to the benefit of the mtgees., their 
heirs assigns, & others claiming under them to 
all or any of their lands adjoining or near to the 
premises. 

The mtgors. afterwai'ds conveyed another plot 
of land near to the first in fee to a purchaser who 
had no knowledge of the covenant entered into 
by the purchaser of the first plot: — Held: (1) 
assigns of the second plot could enforce the 
restrictive covenant against an assign of the first 
plot ; (2) the erection on the first plot of a la^e 
block of buildings, which were to be occupied 
as residential flats, would be a breach of the 
covenant. 

The covenant having been released by the 
mtgors., so far as they lawfully could, as regarded 
the number of houses to be erected, the pur- 
chaser’s devisee covenanted with the mtgors. 
that every messuage to be erected on the land 
should be adapted for & used as & for a private 
residence only : — Held : the erection of the 
proposed building would be a breach of the 
covenant also. 

An injunction was accordingly granted to 
restrain the assign of the first plot from erecting 
such a block of buildings upon it. 

These [ordinary covenants for title] undoubtedly 
run with the land, & each purchaser of each 
portion of the land gets the benefit of the cove- 
nants so far as they relate to the land purchased 


by him (Farwell, J.). — Rogers v. Hosegood, 
[1900] 2 Ch. 388 ; 69 L. J. Ch. 652 ; 83 L. T. 186 ; 
48 W. R. 659 ; 16 T. L. R. 489 ; 41 Sol. .To. 607, 
C. A. 

Annotations ‘ — As U) (1) Consd. Muller v. Trallord, [1901] 1 
Ch. .54 ; Formby r. Barker, [190.3] 2 Ch. 639. Apld. Rc 
Nlsbet & I’otts’ Contract, [1906] 1 Ch. 386. COMd. 
Forster v. Elvert Colliery Co., Quin v. Same, Seed v. 
Same, Morgan v. Same, [1908] 1 K. B. 629. Distd. Keid 
V. Bickorstaff, [1909] 2 Ch. 305. Consd. lliol^tts v. 
Enfield, [1909] 1 Ch. 544 ; Wilkes r. Spooner, [1911] 2 

K. B. 4 73. Apld. Long v. Gray (1913), 58 Sol. Jo. 46. 
Consd. L. C. C. r. Allen, [1914] 3 K. B, 642. Distd. 
Milbourn v. Lyons, [1914] 2 Ch. 231 ; Ives v. Brown, 
[1919] 2 Ch. 314 ; Chambers v. Itandull, [1923] 1 Ch. 149. 
Consd. Torbay Hotel v. Jenkins, [1927] 2 Oh. 225. Refd. 
Woodall V. Clifton, [1905] 2 Ch. 257 ; Wosthoughton U. C. 
r. Wigan Coal & Iron Co., [1919] 1 Ch. 159 ; Northboume 
V. Johnston, [1922] 2 Ch. 309 ; KeUy v. Barrett, [1924] 
2 Ch. 379, As to (2) Distd. Khmber v. Admans, [1900] 1 
Ch. 412. Apld. Day v. Waldron (1919), 88 L. J. K. B. 
937. Refd. Ilford Park Estates v. Jacobs, [1903] 2 Ch. 
522. Generally, Mentd. Weatheritt v. Cantlay (1901), 84 

L. T. 768 ; llumphery v. Young (1902), 87 Jj. T. 551. 

2665. .] — In order to establish the 

existence of a building scheme there must be 
definite reciprocal rights & obligations extending 
over a defined area. 

If on a sale of part of an estate the purchaser 
covenants with the vendor, his heirs &; assigns, not 
to deal witli the purchased property in a particular 
way, a subsequent purchaser from the same 
vendor of another part of the estate does not take 
the benefit of the covenant unless ho is an express 
assignee thereof, or unless the covenant is expressed 
to be for the benefit & protection of the particular 
parcel purchased by the subsequent purchaser. 
'J’he benefit of a covenant capable of being annexed 
to land, but not expressed to be so annexed, 
either by the deed containing the covenant or 
by some subsequent instrument executed by th(‘ 
covenantee, does not pass as an incident of land 
on a subsequent conveyance. 

By a deed dated in 1840 deft.’s pri'decessor in 
title bought a piece of land, part of an estate 
comprising about 64 acres on the outskirts of 
Liverpool, which was vested in trustees for sale, 
& for himself, his heirs & assigns, covenanted 
with the vendors, their heirs & assigns, to observe 
certain restrictions relating to building on the land 
purchased. The trustees subsequently sold other 
portions of the estate to the predecessors in title 
of pltfs., who entered into similar restrictive cove- 
nants alTecting the land purchased by them. 
There was nothing to show whether pltfs.’ pre- 
decessors were aware of the existence of the 
covenants of 1840, & there was no reference to 
them in their conveyances. The trustees at 
intervals before after 1840 sold other plots of 
the estate to various purchasers who entered into 
varying covenants of a like natiu-e, & eventually 
the whole estate was disposed of & became a 
residential quarter. In an action by pltfs. to 
restrain deft, from building in breach of the cove- 
nants contained in the deed of 1840 : — Held : 
(1) pltfs. had failed to establish the essential 
requisites of a building scheme, namely, definite 
reciprocal rights & obligations extending over a 
defined area ; (2) inasmuch as the benefit of the 
covenants in the deed of 1840 was not exjiressly 
assigned to pltfs.’ predecessors, nor so annexed 
to the land of which they were the assigns as to 
pass by mere conveyance, pltfs. were not entitled 
to succeed. 

If on a sale of part of an estate the purchaser 
covenants with the vendor, his heirs & assigns, not 
to deal with the purchased property in a particular 
way, a subsequent purchaser of part of the estate 
does not take the benefit of the covenant unless 
(a) he is an express assignee of the covenant, as 
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distinct from assignee of the land, or (6) the 
restrictive covenants is expressed to be for the 
benefit prot-ection of the particular parcel 
purchased by the subsequent purchaser (Cozens- 
UARDY, M.l?.)* — IfEID V. iJiCKERSTAFF, [1909] 
2 Ch. 305 ; 78 L. .7. Ch. 753 ; 100 1.. T. 952, C. A. 
AnnoUitions :~A8 to (2) CODSd. Milboiim v. Lyons, [1914] 

2 Ch. 2;U ; Kelly v. Barrett, 11924] 2 Ch. 379. Refd. 

Jenkins, (19271 2 Ch. 22r>. Generallu, 
Reid. Muynor v. Bayne, [19141 2 Ch. n.').''). 

2666. Against assignee.] — An action li(*s 

against the assignee of a c(iV(‘nant which runs 
with tlie land, although lie is not named in it. — 
Hyde v. Windsor (Dean A (^anons) (1.597), Cro. 
Dliz. 552 ; 78 E. R. 798 ; sub 7ioyn» Hide v. 

Windsor (Dean (^anons), Moore, K. B. 399; 
sub 7iom. Windsor’s (I)p:an A C’hapter) Case, 
5 (’o. Rep. 24 a. 

AnnoUitions : Bully v. Wells (1709), Wilin. 341. 

Refd. Adams v. Oibnoy (1830), C Bing. 050 ; Trerneere v. 
Morisoii (1831). 1 Bing. N. (\ 89; Penfold t>. Abbott 
(1802), 32 Jj. .1. g. B. 07 ; Bonner r. Tottenham & Edmon- 
ton Permanent Jjuestment Bldg. See. (1H98), 08 L. ,1. 
Q. B. 111. Mentd. 'l’a>lor r. (’aldweJl (1803), 3 B. vV S. 
820. 

2667. .] — A covenant between vendor 

purchaser, on the sale of land, that the purchaser 

Ac his assigns shall use or abstain from using the 
land in a particular way, will be enforced in equitj" 
against all subsequent purchasers with notice, 
independently of the question whether it be one 
which runs with the land so as to be binding upon 
subsequent purchasers at law. — Tulk v. Moxiiay 
(1878), 2 Ph. 774 ; 1 D. A Tw. 105 ; 18 D. ,1. Ch. 
83: 13 L. T. O. S, 21 ; 13 Jur. 89; 41 E. R. 
1143, L. C. 

Consd. Patching v. Dubbins (1853), Kay, I : 
Child V. Douglas (1854), Kay, 500. Apld. Colos v. 8iiufl 
(1854), 5 De C. M. A: G. 1. Consd. Western v. Maederrnott 
(1866), 2 Ch. App. 72. Apld. Wilson v. Hart (1866), 1 
Ch. App. 403 ; Morlund r. Cook (1808), L. It. 0 Eg. 252. 
Consd. Catt r. Tourle (1809), 4 Ch. App. 054 ; Koates v. 
liyon (1809), 4 C'h, App. 218 ; Aspden v. Seddon, ITeston 
r. Same (1870), 1 Ex. D. 490 ; Cooke r. Chilcott (1876), 

3 Ch. D. 091. Apld. Birmingham Joint Stock Co. v. Lea 
(1877), 30 L. T. 843 * Blchards v. llovitt (1877), 7 Ch. 1). 
221. Expld. & Distd. Hayvs'ood v. Brunswick Bldg. Soc. 
(1881), 8 Q. R. D. 403. Apld. Patman r. IDu'land (i881), 
17 (^h. D. 353. Distd. L. 6c S. W. By. v. Gomm (1882), 
20 {^h. I). 502. Apld. J.. C. & D. By. r. Bull (1882), 47 
L. T. 413 ; Brown v. Insklp (1884), Cab. 6c El. 231. Distd. 
Austorberry v. Oldham Corpn. (1885), 29 Ch. D. 750. 
Expld. & Distd. Hall v. Ewin (1887), 37 Ch. D. 71. Distd. 

Fawcett’s ’I’nistcOH 6c Holmes (1889), 01 L. T. 105. 
Consd. Mackenzie v. (’hlldoi*s (1889), 43 Ch. 1). 205. Apld. 
(’Icgg V. Hands (1890), 1 1 Cb. D. 503 ; Mandor r. Falcke, 
11891] 2 Ch. 554. Distd. llolford r. Acton II. C., 11898] 

2 Ch. 210. Consd. John Brothers Abergarw Brewery Co. 
r. Holmes. [19001 1 Ch. 188; Rogers i\ Hosegood. 11900J 
2 Ch. 388. Distd. Forrnhy r. Barker, 11903] 2 Ch. 539. 
Consd. it’e Nlsbet 6c I’otts’ (’ontract, [1900] 1 (’h. 386. 
Distd. Powell V. Hemsley, 11909] 2 Cli. 252. Consd. 
Wilkes V. Spooner, [1911] 2 K. B. 473. Distd. L. C. C. 
Allen, [1914] 3 K. B. 642; Smith v. Colhonrne, 11914] 

2 Ch. 533. Consd. Lord Strathcona S.S. Co. v. Dominion 
Coal Co., [1920] A. C. 108. Refd. Marker v. Marker (1851), 

9 Hare, 1 ; Johnstone v. Hall (1856), 2 K. 6c J. 414 ; 
Brabant r. Wilson (1865), 35 L. J. Q. B. 49 ; Tulk v. 
Metropolitan Board of Works (1867), 8 B. & S. 777 ; 
McLean v. McKay (1873), L. B. 5 P. C’. 327 ; Leech v. 
Sehweder (1874), 9 Ch. App. 405, n. ; Fairclough v. 
Marshall (1878), 4 Ex. D. 37 ; Bewley v. Atkinson (1879), 
13 Ch. D. 283 ; Birmingham Canal (’o. v. Cartwright 
(1879), 27 W. B. 597 ; Greaves r. Tofleld (1880), 14 Ch. D. 
563 : Andrew v, Altken (1882), 22 Ch. D. 218 ; Sheppard 
r. Gilmore (1887), 57 L. J. Ch. 6 ; Stuart v. Diplock 
(1889), 43 Ch. D. 343 ; Simpson v. Godmanchester, [1897] 
A. C. 696 ; White v. Southend Hotel Co. (1897), 76 L, T. 
273 ; Ashby v. Wilson, [1900] 1 Ch. 66 ; Manchester Ship 
Canal Co. v. Manchester Racecourse Co., [1901] 2 Ch. 37 ; 
Metropolitan Electric Supply Co. v. Ginder, [1901] 2 Cb. 


799; Holloway v. Hill, [1902] 2 Ch. 012; Jaeger v. 
Mansions Consolidated (1902), 87 I.. T. 690 ; Long Eaton 
Recreation Grounds Co. v. Mid. By. (1902), 71 L. J. K. B. 
837 ; Noakes v. Bice, [1902] A. C. 21 ; Wilson v, Twaniley 
(1903), 88 ij. T. 803 ; Tcapo v. Douse (1905), 92 L. T. 
319; Woodall r. Clifton, 11905] 2 Ch. 257 ; Sehwann r. 
Cotton, [1910] 2 Ch. 459 ; Bert on v. Alliance Eeonomle 
luvostment Co., [19221 I K. B. 712 ; Atkm r. Bose, [1923] 
1 Ch. 522. Mentd. Sehlumbcrger v. Lister (1800), 0 
Jur. N. S. 1336 ; Cable v. Bryant, [1908] 1 Ch. 259. 

2668. To extent of requiring assignee 

actively to do certain acts.] — The principle of TuW 
V. Moxhay^ No. U7ile, is not to be extendeni 

so as to compel a person acquiring property, either 
as purchaser in fee or as lessee, with notice of 
restrictive covenant, actively to do «anytliing 
which may involve him in expense. — Uall v. 
Ewin (1887), 37 Ch. D. 74 : 57 L. J. Ch. 95 ; 
57 L. T. 831 ; 3(5 W. R. 84 ; 4 T. L. K. 4(5, C. A. 
Annotations : — Consd. Clegg v. Hands (1889), 44 Ch. D. 

506, n. Apld. Powell v. Hemsley, 11909] 2 Ch. 252. Refd. 
John Brothers Abergarw Brewery Co. v. Holmes, [190OJ 
1 Ch. 188 ; Jaeger v. Mansions Consolidated (1902), 87 
L. T. 090 ; Wilson v. Twamley (1903), 88 L. T. 803 ; 
Teapo V. Douse (1905), 92 L. T. 319 ; Re Nishet 6c Potts’ 
Contract, [1900] 1 Ch. 380 ; Berton Alliance Eeonomle 
Investment Co., [1922] 1 K. B. 742 ; Atkin r. Bose, [1923] 
1 Ch. 522. 

2669. Non-disclosure ground for re- 

pudiating purchase.] — On an open contract for 
the sale of freehold property the vendor supplied 
an abstract showing a title for twelve years, ^ 
alleged that the purchasers had notice at the 
date of the contract of his inability to give an 
absolute title ; he also set up a waiver by the 
jRU'chasers of their riglit to a full forty years’ tith* 
by a letter written by the purchasers. Part of 
the property was subject to a restrictive covenant 
not to carry on any trade or business on the 
premises. When the purchasers made inquiries 
as to restrictive covenants, they were informed 
that such covenants did not affect the user of the 
proper! y for business juirposes ; — Held : if it is 
shown on th(‘ signing of a contract that a forty 
years’ title was not able to be given, the purchasers 
cannot liavo it, ])ut in tliis case the purchasers 
refused to take a sliortcr title, A, the contract 
being sihmt on tJiat point, the purchasers were 
entitl(‘d to thedr full forty years’ title. The 
whole coiTesp(-)ndene(‘ showed that the purchasers 
all along insisted on a forty years’ title, & the 
IcttcT referred to could not he lield to be a waiver 
of itself. The restrictive covenants were perfectly 
good objections to the title, & notice of them had 
not been received by the purchasers, who were 
told there were no such restrictive covenants. — 
Re Judge & Sheridan’s Contract (1907), 90 
L. T. 451. 

2670. In favour of appointee under power.] 

— Child v. Douglas, No. 2(501, ante. 

2671. Against squatter.] — The benefit of a 

restrictive covenant affecting the user of land is a 
paramount right in the nature of a negative eas(*- 
ment binding the land in equity ; A a squattei* 
who acquires a title to the land under Real Pro- 
perty Limitation Acts acquires his title siibject to 
the covenant, even though he may have no actual 
notice of it. 

A person who buys land from a successful 
squatter, & is content to take the squatter’s title, 
depending upon Real Property Limitation Acts, 
without insisting upon a forty years’ title, is 


2666 i. Against assignee.] — 

Wahrkn V. Munroe (1858), 15 U. 
C. K. 657.— CAN. 

2666 ii . . ] — International 

Coal & Coke Co. v. Tkellk (1907), 7 
W. L. R. 264 ; 1 Alta. L. K. 170.— 

CAN. 

2666 iii. .]—Re BoWKs Co. , 

Ltd. & Rankin, [1924] 4 D. L. R. 


400 ; 55 O. L. II. 601.— CAN. 

2666 iv. .]— Gilpinvillk, 

Ltd. V. Dumaresq (N. S.), [1927] 1 
D. L. ll. 730.— CAN. 

2366 V. .1— Rf Rowan 6c 

Fvton, [1927] 2 D. L. R. 722; 00 
O. L. R. 245.— CAN. 

2666 Vi. .]— Bates v. Casey 


& Milne (1915), 31 N. Z. L. R. 714.— 

N.Z. 

2666 vii. .] — VanNiekerk 

V. Wimble (1878), 8 Buoh. 190.— S. AF. 

q. Against ^laUer.] — In- 

ternational Coal & Coke Co. a. 
Evans (Alta.) (1908), 9 W. Jj. R. 711.— 

CAN. 
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Sect, 2. — Eights and liabilities in relation to cove- 
nants: Stib-sect, 4, jR. <Sb (\ (a) i,] 

affected with notice of covenants restricting the 
user of the land of which lie would have become 
^quainted if he had made reasonable enquiry 
into the title prior to the squatter’s . — Ee Nir>BET 
Potts’ Contract, [19061 1 Ch. 386 ; 75 L. J. 
Ch. 238 ; 94 L. T. 297 ; 54 W. K. 286 ; 22 T. L. K. 
233 ; 50 Sol. Jo. 191, C. A. 

AnmAaiwns : — Coxutd. Abbey r. Outtcres (1911), 55 Sol. .To. 
.104 ; Wilkes v. Spooner, [1911] 2 K. B. 473 ; L. C. C. u. 
Allen, [1914] 3 K. B. 642. Re!d. Long r. Gray (1913), 
58 Sol. Jo. 46 ; Meyer r. Charles (1918), 34 T. L. K. 589. 

2672. In favour of adjoining owners — Land 

sold in lots.J— (1) Where an estate is vested in 
trustees who sell plots for building subject to 
i'estrictiv(‘ covenants, each purchaser has an 
equity against tlie other purchaser to compel the 
observance of tho covenants. Such equity may 
be lost by acquiescence. 

(2) In a suit to enforce such an equity the 
trustees are necessary parties, & the remaining 
purchasers ought to be represented on the record. 
— Eastwood v. Lever (1863), 4 De G. J. & Sin. 
114 ; 3 New Pep. 232 ; 33 L. J. Ch. 355 ; 9 L. T. 
615 : 28 J. P. 212 ; 12 W. R. 195 ; 46 E. R. 8.59, 
L. JJ. 

Annotations : — As to (1) Apld. Bro-wTi v. Inskip (1884), Cab. 
& El. 231. Refd. Master v. Hansard (1876), 4 Ch. D. 
718 ; Wheeldon v. Burrows (1879), 12 Ch. D. 31 ; lingers 
V. Hosegood (1899), 81 L. T. 515. 


2673. Repurchase of lot sold 

subject to covenants.] — A. sold part of an estate 
to 13., who entered into restrictive covenants for 
himself, his heirs assigns, with A., his heirs, 
exors., & administrators, a.s to buildings on tho 
Iiurchased property ; but A. did not enter into 
any covenants as to the land retained. After 
this A. sold to other persons various lots of the 
part Detained, but nothing ai)peared as to the 
contents of their conveyances, nor was there any 
evidence that they were informed of the cove- 
nants entered into by B. After this A. bought 
back from B. what he had sold to him ; — Held : 
the b<‘nefit of B.’s covenants did not in equity 
pass to the subsequent purch<asers of other parts 
of the estate from A., & A., after the repurchase, 
could make a title to the repurchased land dis- 
charged from the covenants. — Keates v. Lyon 
(1869). 4 Ch. App. 218; 38 L. J. Ch. 857 ; 20 
L. T. 255 ; 33 J. P. 340 ; 17 W. R. 338, L. JJ. 
Annotatiom : — Distd. Birmlngbara Joint Stock Bank Co. v, 
Apld. llenals v. Cowlishaw 
Consd. Nott[nghain Patent Brick 
& 7 i[o Co. V. Butler (1886), 16 Q. B. D. 778 : Beid r. 
Blckcrstafl, [1909] 2 Ch. 305. Refd. Catt v. Tourle (1869), 
4 Ch. App. 654 ; Master i;. Hansard (1876), 4 Ch. D. 718 ; 
Collins V. Castle (1887), 36 Ch. D. 213 ; Sheppard v. Gil- 
more (1887), 57 L. J. Ch. 6 ; Clegg v. Uan^ (1890), 59 
L. J. Ch. 477 ; Goddard v. Mid. By. (1891), 8 T. L. B. 
126 : Osborne v. Bradley, [1003] 2 ( h. 446. 


2674. — ^ Question of fact.] — Where 

a property is put up for sale by a vendor with the 
intention of selling the whole in lots, & restrictive 


covenants are entered into with tho vendor by 
each of the vendees, it is a question of fact whether 
the purchasers of the different lots intended to 
covenant in favour of the other purchasers. If 
such w^as, in fact, their intention, the ct. will 
enforce those covenanis between tho different 
purchasers & their assigns. — Nottingham Patent 
Brick & Tit:e Co. v. Butler (1886), 10 Q. B. D. 
778 ; 55 L. J. Q. B. 280 ; 54 L. T. 444 ; 34 W. R. 
405 ; 2 T. L. R. 391, C, A. 

AnnoUUums : — Apld. & Extd. Collins v. Castle (1887), 36 
Ch. J). 243. Consd. Sheppard v. Gilmore (1887), 57 L. J. 
Ch. 6. Apld. Bower v. Sandford (1889), 5 T. L. R. 570 ; 
lie Birmingham & District Land Co. & Allday, [1893] 1 
Ch. 342 : Naldor & CoUyer’s Brewery Co. v. Harman 
(1900), 82 L. T. 594. Consd. Rogers v. Hosegood, [1900] 
2 Ch. 388. Apld. Reid v. Blckerstaff, [1909] 2 C5h. 305. 
Consd. Kelly v. Barrett, [1924] 2 Ch. 379. Refd. Spicer 
V. Martin (1888), 14 App. Cas. 12 ; Davis r. Leicester 
Corpn., [1894] 2 Ch. 208 ; Formby v. Barker, [1903] 2 
Ch. 539 : Whitehouse v. Hugh, [1906] 1 Ch. 253 ; WillO 
1 ). St. John, [1910] 1 Ch. 84. Mentd. Saxby v. Thomas 
(1890), 63 L. T. 695 ; Simpson v. Gilley (1922), 92 L. J. Ch. 
194 ; Beyfus v. Lodge, [1925] Ch. 360. 

2675. Original estate of 

covenantor ceasing to exist.] —Purchasers, of land 
sold in plots for building in 1880 entered into 
restrictive covenants with the tenant for life of a 
settled estate, who had tho legal estate therein, 
& tho trustee, who had only a power of sale. 
There was no general building scheme applicable 
to the estate as a whole, but similar covenants wore 
entered into by purchasers of property in the 
same road : — Held : the benefit of the covenant 
ran with the land in equity in the same manner 
as a negative casement, & an adjoining owner 
was entitled to enforce the covenant against a 
purchas(T & his tenant, although tho original 
legal estate of the covenantee had ceased to exist. 
—Long t?. Gray (1913), 68 Sol. Jo. 46, C. A. 

further^ Law of Property Act, 1925 (c. 20), 
ss. 78, 79 ; Land Charges Act, 1925 (c. 22), s. 10. 

C. Particular Covenants, 

(a) Covenants in relation to Bmldinrf, 
i. Against Building, 

2676, Whether enforceable against assignee.] — 

A. being seised in fee of a house & a piece of open 
land near to it, sold & conveyed the house to B., 
& covenanted, for himself, his heirs & assigns, 
wdth B., his heirs & assigns, that no building 
whatever should at any time thereafter bo erected 
on the piece of land. He afterwards sold & con- 
voyed the piece of land to M. in fee, & took a 
covenant from him in tho terms of that which he 
liimself had entered into with B. The house, 
after divers mesne conveyances, became vested 
in X. in fee ; & the piece of land, after one mesne 
conveyance, became vested in Y. in fee. Y., 
before the land was conveyed to him, had notice 
of the covenant ; but, notwithstanding, ho began 
to build upon the land. The ct., at the suit of X., 
restrained him from continuing the building. — 


2674 1 . In favour of adjoininn Deft, having in 1924 purchased a 

mm^rs —iMnd sold in lots — Question of vacant lot of land from B. with full 

1 fact of several feuars of knowledge of tho existence of a cove* 

neighbouring plots of building: land in nant made by B. in 1919, when the land 

the same street holding from a common was conveyed to B. by pltf ., “ not to 

superior docs not, by Itself, entitle one erect on tho said premises a house 

feuars to claim the benefit of or workshop & to use the said lands as 
restrictions contained in tho feu con- a residence only,*’ was hold bound by 

tract of another, unless some mutuality the covenant. Pltf, at the time of the 

& community of rights- & obligatlonb is making of tho covenant, although not 

ot^rulse ei^blishod between them. the registered owner of the adjoining 
7 «a Leckik (1881), 6 App. Cas. land, had an equitable Interest therein, 

oou. SCOT. ^ took the covenant from B. to protect 

r. .] — 72c Spkkr, fhat interest, & not as a collateral & 

[1926] 4 D. L. R. 492 ; 59 O. L. B. personal contract. — B ksinnett v. 

385.— CAN. White, [1926] 1 D. L. R, 95; 68 

Equitable 125,— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— 
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2676 i. Whether enforcedfde against 
assignee .] — A roatrictlve covenant in 
regard to building, contained in a deed 
of conveyance of land, creates an 
equitable interest analogous to a 
negative easement, requiring for Its 
creation & continuance a dominant & 
servient tenement. If there is a 
dominant tenement, the owner, & ho 
alone, can claim the benefit of the 
covenant. If there is not such a 
tenement, the claim upon tho covenant, 
as against subsequent assignees or 
purchasers entirely ceases. — lie Hunt 
k Bell (1915), 8 O, W, N, 424, 581; 
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Mann v. Stephens (1846), 16 Sim. 377 ; 10 Jur. 
660 ; 60 E. B. 666, L. 0. 

AnnoiaUons :~AM* Tulk v. Moxhav (1848). 11 Beav. 671. 

(1856), 2 Jur. N. S. 950 ; McLean 
^ P- 327 : Ronals v. Cowllahaw 

1 126 ; NicoU v. Fenning (1881), 51 L. J. Ch. 

166. Reid. Marker v. Marker (1851), 9 Hare, 1 ; Keatee 
4 Ch. App. 218 ; Nottingham Patent 

Brick & Tile Co. v, Butler (1886), 15 Q. B. D. 261 ; 

Sheppard v. Gilmore (1887), 67 L. J. Ch. 6 ; Rogers v. 

Hosegood. [1900] 2 Ch. 388. 

2677. .]— TUI.K p. Moxhay, No. 2667, ante, 

2678. .J — In 1916 premises were conveyed 

to T., who covenanted for liimself & liis assigns 
with the vendors & their assigns that no building 
should be erected on the promises which would 
materially restrict or interfere with the free access 
of ligiit & air to the windows then existing in an 
adjoining cottage belonging to the vendors. The 
premises so conveyed were important business 
premises. In June, 1920, T. formed a co. to take 
oyer his business, of which he remained managing 
director. The co. carried on its business upon the 
premises, but they were not conveyed to the co. 
In Jan. 1926, T. informed S., tlie person who 
collected the rents for A., who had purchased the 
adjoining cottage, that he intended to raise the 
height of his stables. S. was not the agent of A. 
& did not give any valid assent. The raising of the 
wall to a height of 19 feet 6 inches was completed 
in Apr. 1926, when A. first know of it. She & her 
tenants commenced an action against T. for a 
mandatory injunction to pull down so much of the 
wall as materially restricted or interfered with 
the access of light & air to the windows She did 
not know of the existence of the co. until the 
action had been commenced, but afterwards joined 

f hem as defts. At the hearing A. refused to accept 
damages in lieu of an injunction : — Held : the co. 
being in possession of the premises with notice of 
the covenant & being in the position of assignees 
with notice, were responsibe for the breach of 
the covenant ; tliough pltfs.’ premises were small 
& defts.’ premises an important building, pltfs. 
were entitled to a mandatory injunction if they 
required it, & they could not be compelled to 
accept damages in lieu thereof. — Achilia v. 
Tovell, [1927] 2 Ch. 243 ; 96 L. J. Ch. 493 ; 137 
L. T. 805 ; 71 Sol. Jo. 745. 

2679. Construction of covenant — Land opposite 
land conveyed.] — The purchase deed of a house in 
a terrace contained a covenant on the part of the 
vendor, unexplained by any recital, that no 
building should be erected on any part of the land 
of the vendor lying on the east side of tlie said 
terrace & opposite to the plot of land thereby 
conveyed. The owners of the other houses had 
also similar covenants : — Held : the latter words 
were not merely descriptive of the position of the 
land, but restricted the general meaning of the 
former words ; & the covenant applied only to 
that part of the land which lay immediately 
opposite, & was of the width of the plot conveyed. 


The general rule that the construction must oe 
iaken most strongly ^aiiist the grantor, modified 
3y the necessity of giving effect to every word of 
he instrument, if it can reasonably be don(\ — 
Patching v. Dubbinr (1853), Kay, 1 23 L. J. Ch. 
15 ; 22 L. T. O. 8. 116 ; 17 Jur. 1113; 2 W. U. 2 ; 
19 E. R. 1 ; affd,, 2 Eq. Rep. 71 ; 23 L. J. Ch. 
19, L. JJ. 

Annotations: — Consd. McLean v. McKay (1873), L. R. 5 
1*. C. 327. Hentd. Schlmnberger v. Lister (1860), 6 .Inr. 
N. 8. 1336. 

2680. Validity of covenant.] — The owner of some 
land sold a part of it, & entered into an agreement 
with the purchaser that an adjoining plot of land 
‘ should never be hereafter sold, but left for tlu^ 
3ommon benefit of both parties & their succes- 
sors ” : — Held : this was merely an agreement that 
:he plot of land should be left open, in the state 
n which it then was, for the common advantage 
if both jiarties, & such an agreement did not 
iontraveiie any rule of law, but gave the person 
who might hold the vendee’s land the right to 
inforce the obhgation against the x^^i’son who 
night hold the vendor’s land. Thus the former 
night ai^ply to a ct. of equity to order the removal 
if a structure that had been placed on the plot 
n violation of the agreement. — McLean v, 
VIcKay (1873), L. K. 5 P. C. 327 ; 29 L. T. 352 ; 
11 W. K. 798, P. C. 

Annotations: — Consd. Faircloiigh v. Marshall (1878), 48 
L. J. Q. B. 146. Refd. lie Nlsbet & Potts’ Contract, 
[1905] 1 Ch. 391. 

2681. What amounts to breach — Excavation con- 
taining urinal. J — A vendor covenanted with his 

I Durchaser that a piece of land belonging to the 
krendor which adjoined the property conveyed to 
[he purchaser “ should for ever thereafter be kept 
ipen & unbuilt upon ” by the vendor. The vendor 
mbsoquently excavated part of this piece of land 
fe constructed therein a covered urinal, the roof 
3f which projected very slightly above the adjoin- 
ing surface : — Held : this was not a breach of the 
covenant. — G raham v, Newcastle-upon-Tyne 
Dorpn. (1892), 67 L. T. 790 ; 9 T. J.. B. 130 ; 2 
B. 254, C. A. 

2682. Erection of stone steps.] — C larke 

Waddington (1898), Emden’s B. C., 4th ed. 

363. 

2683. Bill-posting on hoarding.] — The plan 

&; conditions of sale of a residential estate provided 
Lliat all the lots should be subject to certain re- 
strictive covenants for the general benefit of the 
estate, &, amongst others, that the purchasers 
were not to erect any “ building ” for manu- 
facturing purposes or “ for the carrying on of any 
noisy, noisome, offensive or dangerous trade or 
calling.” A lessee from one of the purchasers of 
two lots had erect<id along the boundary of the 
land where it adjoined pltf.’s plot a hoarding of a 
permanent nature, 156 feet long & 15 feet high, 
covered the hoarding with advertisements. On an 
action by pltf. for a mandatory injunction for the 


UO, L. R. 256 ; 24 D. L. R. 590.- 
CAN. 

n ^ ^ Rowan & Eatot 

.^•^20] 4 I). L. R. 582 ; 69 O. L. I 
o79. — CAN, 

a. Construction of covenant.] — Di 
MOUIJN V. Burfoot (1893), 22 S. C. 1 
1 20. — CAN. 

i>* .1 — Menzies V. Van Wai 

LEohkm (1910), 16 W. L. n. 209 
affd. (1911), 16 W. L. R. 646.— -CAN. 

., 0 . .] — In order to obcortai 

the BCopo & efloct of huUdingr resbdc 
tions, regard must be had to the objec 
wmeh they are designed to aooompUsl 
^ Defoe (1911), 2 
O. W. H. 712 ; 3 O. W. N. 431 ; 2 
O. L. R. 286, —CAN, 


d, .1 — Re Lorne Park (1913), 

5 O. W. N. 626 ; 30 O. L. R. 289.— 

CAN. 

2680 I. Validity of covenant.] — Mc- 
Lean V. Gray (1896), 40 N. S. R. 111. 

—CAN. 

2680 il. .] — An owner of a parcel 

of contiguous lands such as a parcel 
of adjoining lots may validly impose 
restrictions as to building, etc., 
against all of the lands by inserting, 
in an agreement with the first purchaser 
of the first portion sold, restrictive 
covenants to run not only with the 
portion sold but with all of the lands, 

6 a caveat refiistered by said owner 
following upon said agreement is 
properly registered. — Mahsuk v. Royal 



e. Building restriction on rcoi<i- 

tered plan — Whether restrictive coi^e- 
nant.] — A dotted line on the regis- 
tered plan of sub-divided property, 
together with the words, “ no buUdlngs 
to be erected between this Une & the 
east side of S. Oescent ” : — Held : not 
to constitute a restrictive covenant 
preventing pltf. from transferring an 
unencumbered estate in fee simple. — 
Sumner v. McIntosh, [1918] 2 W. W. 
R. 293 ; 11 Sask. L. R. 152 ; 40 

D. L. R. 301.— CAN. 

f. Land purchased urith caveai.] — 
Franco Canadian Corpn., Ltd. v. 
Johnson, IJ923] 1 D, L, R, 896; 16 
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Sale of Land. 


Sect, 2. — Rights and liabilities in relation to cove- 
nanfji: Sub-sect, 4, C, (a) i. <£• H. ] 

removal of this hoarding : — Held : this lioarding 
was, within the meaning of the above covenant, a 
“ building ” upon wliich the trade of bill-posting 
was carried on, & this was an “ offensive ” trade 
to the owners of the adjoining plots, &, conse- 
quently, pltf. was entitled to a mandatory in- 
junction. — Nussey V, Provincial Bill Posting 
Po. & Eddison, [1909] 1 (^li. 7:^4 ; 78 L. J. Ch. 
r>89 ; 100 L. T. 087 ; 25 T. L. K. 489 ; 58 Sol. Jo. 
418, C. A. 

Annotaiion : — Apld. Tubb« v, Esser (1909), 2G T. L. 11. 145. 

As to covenants between lessor & lessee.]— 
Landlord & Tenant, Vol. XXXI., pp. 154, 155, 
Nos. 2887-2891. 


ii. Restriction as to Character of Buildings, 

2684. Whether binding — On subsequent pur- 
chaser of unsold lots — Effect of delay.] — On an 

agreement to sell part of a vendor’s land, the 
vendor & purchaser entered into mutual covenants 
prohibiting building except in a specified manner, 
on the sold & unsold parts, with a stipulation for 
payment of liquidated damages in case of breach 
of covenant: — Held: (1) a subsequent owner of 
the unsold part, claiming through the grantor by 
means of deeds, one of wliich referred to the deed 
containing the prohibitory clause, but not to f Iiat 
clause, wa.s boimd by the proliibition in equity ; 
(2) the circumstance of the grantor not having 
performed a covenant, to obtain for the grantee a 
direct covenant from the former purchaser, did 
not constitute a defence, it not appearing that 
any application had been made to the grantor for 
that purpose ; (3) notice of a right to prevent 
building, of an intention to enforce it, given 
before any expense was incurred, followed by a 
bill for an injunction, though not filed till four 
months afterwards, was sufiicient to exclude a 
defence on the ground of laches, it appearing that 
pltf. could not sooner establish his right to enforce 
the prohibition ; (4) the clause as to liquidated 
damages did not exclude the interference of the 
ct. by interlocutorv injunction.— C’ot,es v, Sims 
(1854), 5 l)e G. M. & (b 1 ; 2 Eq. Hep. 951 ; 23 
J.. J. Gh. 258 ; 22 L. T. O. 8. 277 ; 18 Jur. 083 ; 
2 VV. U, 151 ; 43 E. K. 70S, L. JJ. 

Annotations : — As to (1) Consd. Kcates v. Lyon (18«9), 4 Ch. 

App. 218. Befd. Western v. MacDemiott (180G), 2 Ch. 

App. 72 ; Renals v. Cowllshaw (1878), 9 Ch. JJ. 12.5 ; 

Patman r. Harland (1881), 17 Ch. 1). 353. Asf^ (4) Consd. 

General Accident Assce. Corpn. v. Noel, 11902] 1 K. B. 

377. Generally, Reid. Child v. Douglas (1854) Kay, 5G0 ; 

Johnstone v. Hall (1856), 2 K. & J. 414 ; Howard v. 

Woodward (1864), 29 J. P. 3 ; Tulk r. Meti’opolitan Board 

of Works (1867), 8 B. & S. 777 ; Cornwall v. Hawkins 

(1872), 20 W. K. 653 ; Lukcr v. Dennis (1877), 26 W. H. 

167 ; Nottingham Patent Brick & Tile Co. v. Butler 

(1885), 15 qTb. D. 261 ; UusseU v. Watts (1885), 55 L. J. 

Ch. 158; Sheppard v. Gilmore (1887), 57 L. J. Ch. 6; 

Mackenzie v. Childers (1889), 43 Ch. J). 265 ; Rogers v. 

Hosegood, 11900] 2 Ch. 388 ; Holloway v. Hill, 11902] 2 

Ch. 612 ; Brigg v. Thornton (1903), 73 L. J. Ch. 301. 

2685. Effect of provision for liquidated 

damages.] — Coles v, Sims, No. 2684, ante, 

2686. At Instance of subsequent purchasers 

— Taking without benefit of covenants.] — The 

owners in fee of a residential estate & adjoining 
lands sold part of the adjoining lands to deft.’s 
predecessors in title, who entered into covenants 
with the vendors, their heirs & assigns, restricting 
their right to build on & use the purchased land. 


The same vendors afterwards sold the residential 
estate to pltf.’s predecessors in title. The con- 
veyance contained no reference to the restrictive 
covenants, nor was there any contract or repre- 
sentation tliat the purcliasers wore to have the 
benefit of them : — Held : pltfs. were not entitled 
to restrain defts. from building in contravention 
of the restrictive covenants entered into by their 
predecessor’s in title. 

To enable an assign to take the benefit of 
restrictive covenants there must be something in 
the deed to define the property for the benefit of 
which they were entered into (James, L.J.). — 
Benals V, COWLISHAW (1879), 11 Ch. 1). 866 ; 48 
I.. J. Ch. 830 ; 41 L. T. 116 ; 28 W. R. 9, C. A. 
Annotaiions : — Distd. Nicoll v. Feimlng (1881), 19 Ch. D. 
258. Consd. Brown r. Insklp (1884), Cab. & El. 231. 
Apld. Sheppard v. Gilmore (1887), 57 L. J. Ch. 6. Apprvd. 
Spicer r. Martin (1888), 14 App. Cas. 12. Consd. Mackenzie 
V. Childers (1889), 43 Ch. D. 265 ; Davis i’. Leicester 
Corpn., 11894J 2 Ch. 208. Apld. Hudson v. Cripps, [1896] 
1 Ch. 265. Consd. Naldcr & Collyer’s Brewery Co. v. 
Harman (1900), 82 L. T. 594 ; Rogers v. Hosegood, 
11900] 2 Ch. 388 ; Osborne v, Bradley, [1903] 2 Ch. 446. 
Apld. Elliston V. Reacher, [1908] 2 Ch. 374 ; Reid v, 
BlckerstalT, [19091 2 Ch. 305 ; Ives v. Brown, [1919] 2 
Ch. 314 ; Northbourne v, Johnston, [1922] 2 Ch. 309. 
Consd. Torbay Hotel v. Jenkins, [1927 J 2 Ch. 225. Refd. 
Nottingham Patent Brick Co. v. Butler (1886), 55 L. J. 
g. B. 280 ; Clegg r. Hands (1890), 44 ('h. D. 503 ; Goddard 
r. Mid. Ry. (1891), 8 T. L. R. 126 ; Everett Remington, 
[1892] 3 Cli. 148 ; Jaeger v. Mansions Consolidated (1903), 
87 L. T. 690 ; WilK- v. St. John (1910), 79 L. J. Ch. 239 ; 
Wilkes V. Spooner, [1911] 2 K. B. 473 ; L. C. C. v. Allen. 
[19U] 3 K. B. 642; Chambers v. Randall, [1923] 1 Ch. 
119 ; Kelly Barrett, [1924] 2 Ch. 379. 

2687. On purchasers inter se — Where 

covenant for benefit of vendor only,] — Sites of a 
row of houses in a town wore convoyed by the 
same vendors to various persons all about the 
same time, & t)ie conv(‘yances were substantially 
all in the same form. In each case a rentcharge 
was res<*rved, A tlie ))iu’chaser covenanted that 
he would build the houses agreeable to such order 
of building as was described in a plan drawn for 
A signed by as well the purchaser as the vendors ; 
A that the outside or form of building of the house 
should not after the same was finished be ever 
altered. 

The assignees of a piLPchaser were making an 
addition to the front of their house, A the assignees 
of the purchaser of the adjoining house sought t/O 
restrain that txs being contrary to the covenants 
under wliich the property was held. 

On no one of the conveyances produced was 
there any plan indorsed, A no plan signed by any 
of the purchasers was forthcoming at the trial : — 
Held : it Vas a question of fact in each case 
whether tiie restrictions were merely matters of 
agreement between the vendor A the several 
purchasers for the protection of the vendor, or 
were intended to be for the common advantage of 
the several purchasers, A in this case it was not 
shown that they were intended to be otherwise 
than for tlie benefit of the vendor, A pltfs. could 
not enforce them. — Sheppard v, Gilmore (1887), 
57 L. J. Ch. 6 ; 57 L. T. 614. 

2688. At instance of assign of purchaser — 

Assign purchasing small portion only.] — About 
1874, 1)., the owner of the B. estate, began to 
offer it in plots, on conveyances A leases, as 
building sites. Intending purchasers A lessees 
were shown, by D.’s agent, a form of agreement, 
a clause of which provided that the convevance 
shoidd contain certain restrictive covenants, to 
run with the land conveyed, including a covenant 


Sosk. L. R. 345; [1923] 1 W. W. R. 
790.— CAN. 

g. Power of court to remove.] — Re 
Howie, [1923] 3 D. L. R, 754 ; 53 
O. L. H. 65.— CAN. 
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C. (a) ii. 

h. Whether binding — On pur- 
chasers inter se .] — Hoodless r. Smith 
(1913), 24 O. VV. R. 67 ; 4 O. W. N. 


816 ; 9 D. L. R. 456.— CAN. 

k. .] — In 1909, a co., the 

owner of a block of land, conveyed to 
G. certain lots shown on a plan of the 
block. The deed contained a cove- 
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that the purchaser would not “ without the con- 
sent in writing of D., his heirs or assigns,” erect 
any building on the land conveyed, other than 
that which was to be built, according to the agree- 
ment, before the conveyance was executed. 

In 1890, D. having died, deft., with the consent 
in writing of his successors in title, the owners of 
such part of the B. estate as had not been conveyed 
in plots, erected further buildings on his land. 

Some hundreds of houses had then been erected 
on the B. estate, but a large portion of it still 
remained, unbuilt on, in the hands of D.’s succes- 
sors in title : — Held : assuming pltf. was entitled 
to enforce the restrictive covenant, in deft.’s 
conveyance, against building, there liad been no 
breach of such covenant ; because the consent, 
required & obtained, was that of the owner of the 
B. estate in its popular & broad simse, & not of 
such owner & of all lessees & purchasers acquiring 
title aftei* the date of the conveyance lo the deft. 
Serrible : pltf. was not entitled to (‘nforec^ th(‘ 
covenant. — E vere'tp v. Bemington, [1892J 3 Ch. 
Id8 ; 61 L. J. Ch. 574 ; 67 L. T. 80. 

Annotations : — Consd. Ives v. Iliown, [1919] ii Ch. 314. 

Reid. Hayues v. King, [1893] 3 Ch. 439. 

2689. Covenant not to build except to plans to 
be approved — By principal engineer.) — A railway 
CO., having constructed a tunnel proceeded to 
dispose of the ground under which the tunnel ran, 
6c contracted on June 5 to sell a poi*tion to B., 
subject to the condition that he was to erect no 
buildings nor make any excavations, etc., but 
according to a specification ai)proved in writing 
by the principal engineer. B. (*ntered imme- 
diately, & sent in plans in Aug. to the resident 
engineer, for the approval of the principal engineer. 
The resident engineer never submitted them to 
the principal, but told B. verbally that he might 
proceed. B. thereupon proceeded till Oct. 26. 
when the conve^yance was coinjdeted 6c the co.’s 
solr., finding him carrying on building opt^ations, 
asked if he had the approval in writing of th(‘ 
principal engineer, & told him he must procure it . 
The principal engineer then for the firet time saw 
the plans of the proposed buildings, 6c immediately 
condemned them as dangerous to the tunnel, A 
therefore, of com’se, also dangerous to the proposed 
houses. B. insisting on proceeding, the co. caused 
an information to be filed to restrain him, on the 
ground of danger to the public. A count er informa- 
tion was thereupon filed against the co. to restrain 
them from running their trains on the same ground 
of danger to the public. The fact of diinger to 
the public by the continuation of B.’s plans was 
fully made out. An injunction had been obtained 
on the first information, & refused on the second : 
— Held : the approval of the co.’s resident 
engineer was not binding on the co., deft. B. having 
been allowed to continue his works from Aug. to 
Oct. 26 was, under the circumstances, not such 
an acquiescence on the part of the co. as to exomi>t 
B. from being restrained from further prosecuting 
his building. — ^A.-G. v, Briggs, A.-G. v. Birming- 
ham & Oxford Junction By. Co. (1855), 1 Jur. 
N. S. 1084. 

2690. Liability for fees.] — A conveyance of 

art of an estate at Reading contained a covenant 
y the purchasers not to erect any building other- 
wise than in accordance with such drawings 6c 
specifications as might be previously approved of 
in writing by the vendor’s surveyor : — Held : on 

nant on the part of G., althoufirh the 
deed was not executed by him, not to 
erect any building: on the lots other 
than of the kind & description speci- 
fied in the covenant : — Held : although 


the construction of the conveyance, the iiurchasers 
were not liable to pay the fees of the vendor’s 
surveyor for approving the plans. — Reading In- 
dustrial Co-operative Society, Ltd. v. Parmer, 
[1912] 2 Ch. 42 ; 81 L. J. Ch. 454 ; 100 L. T. 620. 

2691. Covenants relating to height & width.] 

— The B. Railway co. obtained a conveyance for 
the purposes of their railway of certain land from 
C., & in the conveyance the co. bound themselves 
to erect & maintain a bridge over the road leading 
to C.’s property, which was to be according to the 
plans 35 feet wide, 6c leaving a road under it of 
15 feet wide. Afterw^ards this bridge was made, 
but the E. CO. some years later amalgamated wdth 
the H. co., 6c the latter co.’s Act authorised a 
junction with the E. railway at a point near this 
bridge. The two cos. then agreed as to the mode of 
effecting the junction, 6c part of the plan was to 
widen the arch or bridge over (’.’s road so as to 
extend the bridge from 35 feet to 55 feet wid(% 
thereby darkening tlie road beneath. C. applied 
for an injunction to restrain the cos. from carrying 
out this plan : — Held : the E. co. having in the 
first instance obtained the conveyance from (J. on 
certain conditions as to the width of the bridge 
were bound not to depart from those conditions, 
& the 11. CO. were equally bound as claiming under 
the E. CO., for it was part of the consideration to 
maintain the bridge of the height & width originally 
fixed. — Edinburgh 6c Glasgow Ry. Co. v, 
Campbell (1803), 9 L. T. 157, H. L. 

2692. .] — A railway co., in ])urchasing 

land, covenanted with the owner not to build upon 
it above a certain height. They afterwards 
obtained an Act of Parliament, empowering them 
to widen their line : — Held : on the construction 
of the covenant it would prevent them from 
building so as to widen the line. — Lloyd v. London, 
(’hath AM 6c Dover Ry. Co. (1865), 2 De G. J. & Sm. 
568 ; 6 New Rep. 51 ; 34 L. J. Ch. 401 ; 12 L. T. 
363 ; 29 J. P. 743 ; 11 Jur. N. S. 380 ; 13 W. R. 

698 ; 46 E. R. 490, L. .J J. 

2693. .1 — The corneyance of part of a 

residential estate contained a covenant by the 
grantee that any “ building ” which should bo 
erected on the land should be of a certain height 
6c Jiave a stuccoed front 6c slated roof, & be used 
only as a dwelling-house : — Held : the erection of 
an advertisement hoarding was not prohibited by 
the covenant. — Fostpjr v. Eraser, [1893] 3 Ch. 
158 ; 63 L. J. Ch. 91 ; 09 L. T. 130 ; 57 J. P. 640 ; 
42 W. R. 11 ; 9 T. L. R. 502 ; 37 Sol. Jo. 501 ; 3 
R. 635. 

Annotations St. Botolph, Alilersgate Without r. 

J^arishloiicra of Same, [19901 1*. 69 ; Boyce v. I’addingtoii 

B. C., [1903] 1 Ch. 109. Reid. A.-G. v. St. Pancras Ventry 

(1893), 69 L. T. 627 ; Clifford r. Holt (1808), 68 L. J. Ch . 

332 ; Long Eaton Hecreation GroundH Co. v. Mid. Pj . 

(1901), 71 L. J. K. B. 74. 

2694. .] — The 1). harbour board were 

the owners of some property adjoining a house of 
which they were also the lessors. X . was the assignee 
of the lease of the house. The lease contained a 
covenant on the part of the lessors that they “ shall 
not nor will at any time or times during the con- 
tinuance of the term hereby granted, demise, or 
lease all or any part of tlie ground between C.- 
crescent, aforesaid, & the sea for the erection of 
any building or buildings whatsoever other than 
public baths with or without reading rooms or 
libraries, nor permit or suffer any such buildings 
or any part of such buildings to be thereon erected 


O. did not execute the deed, he was in 
eiiulty bound by the covenant, which 
was part of the transaction imder 
which he took the land . — He Wheeler, 
[1926] 4 D. L. R. 392 ; 39 O. L. 11. 


223.— CAN. 

1. .1 — ^West V. Hughes, [1926] 

1 D. L. R. 359 ; 68 O. L. R. 183. 
—CAN. 
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which shall be of a greater height than 15 feet 
7 inches above the ground floor of the centre houses 
in C. -crescent aforesaid.” Some years after the 
date of the lease the board let the adjoining pro- 
perty to the D. corpn. The agreement between 
the board & the corpn. contained a provision that 
the corpn, should keep in repair a bandstand on 
the property. This bandstand was subsequently 
removed by the corpn., &: a new bandstand exceed- 
ing 15 feet 7 inches in height was erected by them 
in its place. Pltf, brought this action against the 
corpn. & the board for an injunction for ihe 
removal of the bandstand & for damages : — Held : 
the operation of the covenant only extended to 
buildings for the erection of which the board was 
entitled to demise or let the land, & there was no 
covenant by the board not to permit any b adding 
whatever to be erected in excess of the specified 
height ; no evidence was adduced of any arrange- 
ment between the board & the corpn. ; the board 
could not have authorised the corpn. to erect a 
bandstand, though they could have erected one 
themselves ; & pltf. had not succeeded in proving 
that there had been a breach of the covenant by the 
board. — Palliser v, Dover Corpn. (1914), 110 
L. T. 619 ; 58 Sol. Jo. 379 ; 78 J. P. Jo. 123. 

2695. Covenants as to situation.] - A. 

purchased a building plot of G., & covenanted to 
build on it a dwelling-house of the value of £250 
at least, under the inspection to the satisfaction 
of G.’s architect, in twelve months. The twelve 
months expired, A. proceeded to build a house 
of the required value, but as to situation contrary 
to the opinion of the architect ; — Held : it was a 
breach of the covenant, & the injunction granted. 
— Goolden V, Anstee (1868), 18 L. T. 898. 

2696. Covenant against alteration of eleva- 

tion.] — Clarke v, Waddington (1898), Emden’s 
B. C., 4th ed. 663. 

2697. —— Covenant against buildings other 

than shelters.) — A landowning co. conveyed land 
to a municipal cori^n. The conveyance contained 
a covenant by the purchasers that no buildings 
or erections of any kind were to be put upon the 
land conveyed, except such structures as summer- 
houses, a bandstand, or shelters, 12 feet in height, 
for the accommodation & convenience of the 
public.” The corpn. proceeded to erect lavatories, 
calling them a “ shelter ” with a ijublic convenience 
at each end, contending that they had a statutory 
right to oven’ide the covenant ; — -Held : the build- 
ing was not a ” shelter ” within the meaning of 
the covenant ; the covenant was binding upon the 
corpn. ; &; what they were doing was plainly 

in contravention thereof. — Stourcliffe Estates 
Co., Ltd. v. Bournemouth Corpn., 11910] 2 Ch. 
12 ; 79 L. J. Ch. 455 ; 102 L. T. 629 ; 74 J. P. 
289 ; 26 T. L. B. 450 ; 8 L. G. B. 595, C. A. 

iii. Restriction as to Number of Dwelling-Houses 
on Site, 

2698. What constitutes breach — Restriction to 
single dwelling — Block of flats.] — A building con- 
taining several residential flats constitutes only 
one house within the meaning of the word ” house ” 
in a covenant not to erect more than a certain 
number of houses, unless there is some context 


which cuts down or alters the popular interpreta- 
tion of the word. — Kimbbb v. Admans, [1900] 1 Ch. 
412 ; 69 L. J. Oh. 296 ; 82 L. T. 136 ; 48 W. B. 
322 ; 16 T. L. B. 207 ; 44 Sol. Jo. 260, C. A. 
Annotalion : — Distd. Ilford Pork Estates v. Jacobs, [190JJ 

2 Ch. 522. 

2699. .J — BOGBRS V. nosEGOOD, 

No. 2064, ante. 

2700. Building divided into two tene- 

ments.] — A building structurally divided into two 
tenements on different floors, with no internal 
communication, common staircase, or common 
front door, constitutes two houses within tiio 
meaning of a covenant not to erect more than one 
house on the site. — Ilford Park Estates, Dj’d. 
P. Jacobs, [1903] 2 Ch. 522 ; 72 L. J. Ch. 690 ; 
89 L. T. 205 ; 19 T. L. B. 574. 

2701. Restriction to not more than two 

dwelling-houses — Erection of wall — To prevent 
acquisition of easement of light.] — Hawes v. Scott 
(1896), 40 Sol. Jo. 373, C. A. 

iv. Covenants as to Value of Dwellings, 

2702. Whether binding on purchasers Land 
sold in lots.] — An estate was laid out for building, 
& a great pai*t of it had been sold. In 1882, some, 
of the UQsold part was put up for sale by auction 
with a condition that the purchaser of certain 
lots was to covenant to expend on each of the 
dwelling-houses built not less than £1,200, As to 
some lots there were other restrictions ; & sorntj 
were free from restriction. One of pltfs. bought 
some of the free lots, <te also a restricted lot, not 
being one of the first-named. Next year the unsold 
lots, together with anoth(‘r piece of Land forming 
together the whole of the unsold parts of the estate, 
were put up for sale, with similar conditions as 
to the first-named lots ; but as to other lots free 
from restrictions. All the lots were then sold, 
except the lirst-named lots, both pltfs. being 
purchasers of free lots. The first-named lots 
were in the following year sold to deft., who 
entered into a covenant with the vendors not to 
build houses of less value that £1,200. He now 
proposed to build houses of less value : — Held : 
the doctrine of Nottingham Patent Brich Tile 
Co. V. Butler, No. 2074, ante, ought to be extended 
to cover the present case, & pltfs. were entitled 
to restrain deft, from building houses of less value. 
— Collins v. Castle (1887), 36 Ch. D. 243 ; 57 
L. J. Ch. 76; 57 L. T. 764 ; 36 W. B. 300. 

Amiotaiiana Consd. Ite Birmiiiffbain & District Land Co. 

& AUday, [1893] 1 Ch. 342. Apld. TlndaU v. Castle (1893), 
62 L. J. Ch. 555. Refd. Held v. BiokorsUfit, [1909] 2 Ch. 
305. 

2703, One lot with lodge built on It.] 

— ^Parts of a building estate were, in 1875, offered 
for sale by auction, in lots, as a residential property, 
according to a plan & particulars & conditions of 
sale. Tliis plan showed a private road, terminated 
at its east end, where it joined a public road, by a 
gate. On one side of the private road were 
shown large residential lots : on the other side, 
smaller lots, called “ stable plots,” to go with the 
residential lots. On the east corner of the private 
road a piece of land with a lodge on it, marked 
“ lodge,” was shown. Each purchaser of a 
residential lot & a stable plot covenanted to build 
one dwelling-house only of a certain value on his 
residential lot, & to keep up an ornamental screen 


PART XI, SECT. 2, SUB-SECT. 4. — Erection of building other than dwelling- 
C. (a) iv, house.] — A covenant whereby the cove* 

m. Whether binding an pwchasers.] nantor agreed that “ any building or 

Re Button (1925), 67 O. L. li. 161. dwelUng-nouae ” which he might erect 

‘ — CAN. on hifl lot should be of the value of 

Whai amounts to breach- 12,500 & placed at least 20 


feet back from the street line : — 
Held : not to prohibit the construction 
of any building other than a dwelling- 
house. — S mith v. Eoobrtson. [1922] 
1 W. W. R. 1089 ; 66 D. L. k 774 
32 Man. L. R. 94.— CAN. 
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on his stable plot. In 1882, & again in 1883, the 
two residential lots & stable plots which still 
remained unsold were (with other parts of the 
estate) put up for sale by auction, according to a 
plan Sc particulars & conditions of sale. Each 
of these plans showed the corner piece of land with 
the lodge on it, marked “ lodge.” In 1885 deft, 
purchased by private contract these two residential 
lots & stable plots ; & he at the same time bought 
the corner piece of land marked “ lodge.” Deft, 
bought with notice of the three estate plans. In 
1890 he commenced building cottages on the corner 
piece of land. Thereupon pui'chasers of some of 
the other residential lots brought an action for an 
injunction to restrain him from using the site for 
any purpose other than a lodge & garden thereto : 
— Held : as deft, bought witli notice that the three 
estate plans were put forward as pai*t of a general 
scheme, with the intention of representing to 
purchasers that the corner piece of ground was 
appropriated as a lodge, an injunction must bo 
gi-anted restraining liim from building, or i>er- 
mitting to remain on the piece of ground, the 
cottages which he had commenced to build 
thereon, or from usiifl? the site for any i)urpose 
inconsistent wdtli tlie scheme disclosed by tlie tliree 
estate plans. — Tindaij. v, Castle (1893), 02 
L. J. Ch. 555 ; 37 Sol. Jo. 326 ; 3 R. 418. 

2704. What amounts to breach of the covenant — 
Stable with room over — Leaving room for erection 
of house of stipulated value.] — A covenant to the 
ofEcct that private houses only, of a certain 
minimum value, are to be built on certain plots 
of land, is not broken by the erection on one of 
them of a stable with a oedroom over it, of such 
dimensions & in such a position that it would still 
be possible to build a house of the stipulated value 
upon the plot. — Russell v, Baber (1870), 18 
W. R. 1021. 

2705. Houses connected together — Being 

substantially two houses.] — Land was subject to 
a covenant that no house should be erected on 
any part thereof of a less value than £400. Tlie 
purchaser of the land proceeded to erect thereon 
two houses, which were afterwards thrown together 
in the following way ; There was a communica- 
tion between them on the ground floor ; there 
was only one yard in the rear, one watercloset, 
one ashpit, & one kitchen. There were, however, 
separate doors opening on to the street, separate 
shop-window’S fronting the street, & separate 
staircases. Each of the two houses so tlirown 
together was of less value than £400, but the two 
together were of greater value than £400 : — Held : 
the two houses so thrown together were sub- 
stantially two & not one within the meaning of the 
covenant, & there had therefore been a breach of 
the covenant. — Snow v, Whitehead (1884), as 
reported in 53 L. J. Ch. 885 ; 51 L. T. 253 ; 33 

\vTr. 128. 

v. Eestrictions agahist Buildings Other than 
Private Dwelling-Houses, 

2706. Who may be bound — Vendor— Represen- 
tation that all leases will contain covenant.] — 

Spicer v. Martin, No. 2641, ante, 

2707. Purchaser — Taking possession on 

bankruptcy of lessee — Breach by lessee of pur- 
chaser.] — The purchaser of part of a freehold build- 
ing estate covenanted with the vendor for himself 
& his assigns to erect no other than private 
residences & to submit plans for approval before 
commencing to build. The purchaser granted a 
building lease with covenants similar to those in 
his conveyance ; the lessees, without submitting 
plans for the vendor's approval, commenced a 


building which was alleged to be Sc was held a 
breach of the covenant. The lessees became 
bkpt., & their trustee having disclaimed the leases 
the purchaser took possession of the land & 
offending building. The vendor having sold the 
rest of the estate to pltf. with the benefit of the 
purchaser’s covenants, & pltf. brought an action 
against the purchaser to compel removal of the 
building, & for damages ; — Held : there was nc^ 
continuing breach, the covenant having been 
broken once for all when the building was erected 
contrary to it ; the breach w^as committed not 
by the purchaser, but by lus lessees, & he had 
not by his conduct rendered himself liable for 
the violation of the covenant ; & neither at law 
nor in equity was pltf. entitled to any relief. — 
Powell v, IIemsley, [1909] 2 Ch. 252; 78 

L. J. Ch. 741 ; 101 L. T. 262 ; 25 T. L. R. 649, C. A. 

2708. Purchasers inter se — In absence of 

building scheme.] — In 1903, 14 acres, forming part 
of the D. estate, were conveyed to H., who cove- 
nanted with the vendor & the owner for the time 
being of the estate to observe certain restrictive 
conditions under which only dwelling houses 
were to be built on the land, so as to bind the 
hereditaments thereby conveyed into whosesoever 
hands the same should come. 11. caused himself 
to be registered in the Land Registry as proprietor 
of the 14 acres. The restrictive conditions wei*o 
not entered at that time, but on Apr. 6, 1905, they 
were entered on the register as affecting the whol(‘ 
of the land comprised in the title. On the same 
day Holmes transferred a plot of land, forming 
part of the 14 acres, to pltf. who covenanted to 
observe the conditions. In 1907, H. conveyed the 
plot adjoining pltf.’s plot to four purchasers, 
who built a church thereon. Pltf. brought an 
action against U. Sc the four purchasers for an 
order directing them to pull down the church, & 
for damages : — Held : the registration of the 
restrictive conditions did not entitle one purchaser 
from n. to enforce the conditions against another 
purchaser or against tlie common vendor, in the 
absence of proof of a building scheme, Sc the action 
failed.— Will6 v, St. John, [1910] 1 Oh. 325 ; 79 
L. 3. Ch. 239 ; 102 L. T. 383 ; 26 T. L. R. 405 ; 54 
Sol. Jo. 269, C. A. 


2709. What amounts to breach— Vinery — & 
heightening of wall for vinery.] — Pltf., in 1866, 
took a conveyance of a piece of land bounded by 
a road, from a vendor, who covenanted that “ no 
buildings ” except dwelling-houses, not to cosl^ 
less than £200 each, to front with the road, should 
be erected on the opposite side of the road to pltf.’s 
land. Deft., in 1869, agreed to purchase from the 
same vendor the land on the opposite side of the 
road to pltf.’s land ; he also agreed to make a 
permanent fence around the land so agreed to be 
purchased, either by railing or walling, from 
4 to 7 feet high ; Sc he further agreed to enter* 
into a covenant with the vendor similar to that 
which had been entered into by pltf. Afterwards 
deft., having thrown the land so agreed to bo 
purchased into pleasure ground, built a garden 
wall alongside the road, 8 foot 6 inches high ; Sc 
in one part 11 feet high ; behind which part ho 
also erected a vinery, with a roof leaning against 
the wall : — Held : (1) the building of the wall to 
the height of 8 feet 6 inches was not a breach of 
the covenant ; (2) the building of the wall to the 
height of 11 feet. Sc the erection of the vinery were 
breaches of the covenant. — Bowes v. Law (1870), 
L. R. 9 Eq. 636 ; 39 L. J. Ch. 483 ; 22 L. T. 267 ; 
34 J. P. 436 ; 18 W. R. 640. 


Annotations: — OenerdUy, OODSd. Sharp v. Harrison, [1922 i 
1 Ch. 502. Refd. Goodson v, lUchardson (1871), 9 Ch 
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App. 221 ; Evans v. Davis (1878), 10 Ch. D. 747 ; Foster 
r. H893] 3 Ch. 158; Long Eaton Recreation 

Grounds Co. v. Mid. Ry. (1901), 71 L. J. K. B. 74. 

2710. ^ - — Charitable home.] — (!) The erection 
^ used for the education & 
lodging of one hundred girls in connection with a 
charitable institution for the daughters of 
missionaries, supported by voluntary contribu- 
tions : — Held : t/o be a breach of a covenant 
entered intc) by the purchaser that “ no house or 
other building to be erected or built upon the 
land shall be used or occupied otherwise than as 
Ac for a private residence only, & not for any 
purpose of trade.” 

(2) A^^iere all the purchasers of an estate were 
bound by restrictive covenants not to use tlieir 
houses otherwise than as private residences, & the 
vendor had given permission to one of the pur- 
chasers to open a school in his house : — Held : not 
to be a waiver of the covenant as to another 
purchaser whose house was at some distance. — 
(German v. Chapman (1877), 7 (li. 1). 271 : 47 
L. J . Ch. 250 ; 37 L. T. G85 ; 42 J. P. 358 ; 20 
W. K. 149, C. A. 

<0 (1) Consd. Jackson v. Winnifrith (1882), 

- r. Baker (1903), 90 L. T. 24. 

to (2) Apld. Knight v. Siimnouds, (18961 2 (’h. 294 : 

X Meredith v. Wilson 
11891 b'’‘? 83 r. Campbell, 

2711. Art Studio.] — A conveyance in fee of 

building land was made to a purchaser, subject 
to a restrictive covenant contained in a collateral 
deed binding the purchaser Ac his assigns not to 
erect upon the land any building other than a 
private dwelling-house. The land was afterwards 
leased, & the lessee erected upon it a cornigated 
ii-on building as an art studio for ladies. In an 
action by the original vendor, against the lessee 
Held: the erection was an infringement of the 
covenant, as being in no way appurtenant to a 
private dwelling-house, & any representation by 
the lessor to the lessee that there was no restrictive 
covenant did not protect the lessee from being 
affected with constructive notice of the lessor’s 
title.— Patman v. IIaklani) (1881), 17 f’h. P. 353 • 

50 L. J. Ch. 042 ; 44 L. T. 728 ; 29 W. R. 707. ’ 

Annoioiums Apld. Nottingham Patent Brick & Tilo Co. 

Tritton r. BaukaH 
^®“Sd. Mogl'idgo r. Claj)p, il892J 
r. Bailey (1893), 69 L. T. 179. 
Co^. Hooper r. Bromet (1903), 89 J,. ’i\ 37 ; Jones v 

(l^O^foTi N- Toape r. Douse 

^ ” Contract, 11906] 

413; Gainsborough r, AVatcombo Terra Cotta Clay Co 
Bmnilng t?. (^ainsborongh (1885), 54 L, J. (’b oai*: 

T. 940 ; Hall r*. Kvvu; 
(1887), o7 L. J. ClK 95; English & Scottish Meicantilc 
In^stnient Co, v. Brunton. [1892] 2 Q. B. 700 • Inirav 

[1908] 1 Ch. 641 ; Wilkes v. bpooner, [1911] 2 K B 47 h • 

/Je Chafer & Randall's Contract, [1916] 2 Ch. 8 ;’ Torbay 
Hotel V. Jenkins, [1927] 2 Ch. 225. 

PART XI. SECT. 2, SUB-SECT. 4.— 

C. (a) V. 

27121. fVhaf amounts to breach— 

Stables apxmrtenant to dwelling-house.] 

— The owners of two adjoining parcels 
of land sold & conveyed one, the deed 
containing a covenant by the pur- 
chaser not to “ erect or build more 
than one house upon the property 
hereby conveyed.” The parcel first 
sold became vested by various inesno 
conveyances in defts., who built a 
stable upon part of it, sufilclent space 
being left for the erection of a house 
in the terms of the covenant, which 
do^. ^seited they Int^ded to 
.-defts. had the right to 
build the stable as appurtenant to 


to be erected afterwards. 
77 Goveqrovk (1905). 11 

O. L. R. 2o2 ; 7 O. W. R. 4. — CAN. 

hr^.'o^ 17 for erection of sinqh 

house— hrectum of duplex him8e.]—A\\ 
purchase was con- 
mtioned ui)ou the right of the purchaser 
to erect a duplex house thereon. The 
Bnpject to a covenant re- 
stricting erections to such as are ” for 
the punioso of a private dwelling- 
housc & residence only ” : — Held : 
under the covenant but one private 
dwelling was poniiltted, & the pur- 
chaser could ijo^t erect a duplex house. 
jri?f < L. B. Jt. 

p. Use to which building put — 


2712. Stables appurtenant to dwelling- 

house.]- Covenant that no buildings should be 
erected except private dwelling-houses on land 
conveyed : — Held ; stables built thereon were 
part of & appurtenant to a private dwelling-house 
& did not constitute a breach of covenant. — 
Blake v. Marriage (1893), 9 T. L. B. 509 ; 37 
Sol. Jo. 033. 

2713. Boarding house for scholars — School 

kept by owner of house.] A covenant not to use 
a house “ for any trade or manufacture, or for any 
other purpose than a private residence,” is broken 
by using it as .a boarding house for scholars 
attending a school in the neighbourhood kept by 
the owner of the house is question. 

Such user practically convei-ts the liouse from 
a “ private residence ” to the business of a board- 
ing house. — Hobson P. Tulloch, [1898] 1 Oh. 424 ; 
67 L. J. Ch. 205 ; 78 L. T. 224 ; 40 W. B. 331 ; 14 
T. J.. B. 241 ; 42 Sol. Jo. 290. 

Annotations : ■ Consd, Tompkins v. Rogers, (1921] 2 K. B. 
91. Refd. McNair i\ Baker (1903), 90 L. T. 21. 

2714. — Block of flats.] — Rogers v. Hose- 
good, No. 2004, ante. 

2715. Railway embankment.]- A railway 

CO. took, for the purpose of their undertaking, 
land which was subject to a covenant, entered into 
by their vendor, not to erect thereon “ any build- 
ing other tlian private dweUing-houscs.” The co. 
erected a railway embankment on the land ; — 
Held : the erection of the embankment was a 
breach of the covenant. — Long Eaton Recreation 
Grounds (’o. v. Midland By. Go., [1902] 2 K. B. 
574 ; 71 L. J. K. B. 837 ; 80 L. T. 873 ; 07 J. 1*. 1 ; 
50 W. B. 093 ; 18 T. L. B. 743, C. A. 

Armoiation: — Consd. M'uitc'h Exoib. v, 1. R. C'omi.s., [1914] 

3 K. B. 196. 

2716. Alms houses.] Wright v. Berry 

(1903), 19 T. L. B. 259, C. A. 

See, further. Landlord A Tenan'P, Vol. 

XXXI., pp. 1.57, L58. 

vi. Ohscrvancc of Building Line. 

21 n. By whom enforceable — Purchaser.) ~ The 
purchaser of a plot of land, part of an estate laid 
out for building, covenanted wiili the vendors, 
who were the rntgees. in fee in possession of th (3 
estate, their heirs k, assigns, not to erect any 
building ” on his plot nearer to the road in whicli 
it was situate than the line of frontage of the then 
present houses in that road, which houses were*, 
about 40 feet apart, & about 80 feet from the road. 
He then erected two houses on his plot, each of 
which had a bay window projecting 3 feet beyond 
the line of the existing houses, & carried from the 
foundation up to the roof. Upon bill for injunction 
filed by the transferee from the rntgees., & by a 
subsequent purchaser from them of a contiguous 
plot, who had entered into similar covenants 
Held: (1) the bay windows were “buildings” 
within the meaning of the covenant, & the erection 
of them a violation of it ; (2) there being a clear 


Determines character.] — A building re- 
stiictlou binding deft, forbade the 
erection of any building upon the lots 
in question herein ” to be used for any 
pimpose other than a private dwelling - 
house ” : — Held : It was not the type 
or design of a building but the nso to 
which It was put that determined 
whether it fell within said inhibited 
class. — Rowian v. Taylor (Man.), 
[1927] 3 W. W. K. 200.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) vl. 

2717 i. Hy whom enforceable — Pwr- 
chaser.] — He Kkyser & Daniel J. 
McA’Nultt Realty Co., Ltd. (1923), 
65 O. L. R. 136.— CAN. 
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breach of covenant, the covenantees were entitled 
to their injunction without the necessity of show- 
damage ; (3) invasion of privacy constituted 

damage ; (4) the covenant being not to do an act 
the doing of which caused an invasion of privacy, 
it was not necessary for the covenant in terms to 
purport to preserve privacy ; <Sb (5) both pltfs. 
had material interests sufficient to support the suit. 
— Manners (Lord) v. Johnson (1875), 1 Ch. D. 
673 ; 45 L. J. Ch. 404 ; 40 J. P. 345 ; 24 W. R. 
481. 

Annotations : — Generally, Consd. Sharp v, Harrieon, [1922] 
1 Ch. 602. Refd. LoDg Eaton llecreatlon Grounds Co. 
V. Mid. liy. (1901), 71 L. J. K. B. 74. 

2718. Assignee of one purchaser — Against 

assignee of another purchaser.] — A vendor entered 
into agreements, by deed, to sell to A., B., & C., a 
certain land, in lots, for building purposes reserving 
to himself a portion. Each deed of agreement 
contained covenants between the vendor <Sc pur- 
chasers respectively, & amongst others, that the 
purchasers should, witliin a certain time, erect 
dwelling-houses upon their respective lots, in a 
uniform row, in a certain specified position, A; 
that no building should be erected on the piece of 
ground in front of each house, which was to be 
laid out as a garden, A that the vendor would 
dispose of all the lots subject to the same con- 
ditions as to building ; A that in case the vendor 
should build upon the portion reserved by him, 
he would build in a line with the other houses, A 
would keep a similar piece of land in front for a 
garden. Before the contracts were completed by 
conveyance, the vendor sold A conveyed the re- 
served land to J., A the deed of conveyance recited 
the said sales, A contained a covenant by the 
vendor, that, in the conveyances to A., B., A C. 
he would require them to enter into covenants 
with J., similar to their covenants in the agree- 
ments. J. also llu^reby covenanted with the 
vendor, that, if h(; should build on the land pur- 
chased by him, lie would build within the line, A 
would keep the said iiiece of ground in front as a 
garden. Subsequently the land purchased by A. 
was conveyed to him by a deed, in which A. 
entered into the same covenants as he had entered 
into in the deed of agreement. Aft<.*r divers mesne 
assignments, the land purchased by J. became 
vested in deft.’s, with notice of the agreements A 
of J.’s covenants in his purchase deed, A the land 
of A. came in like manner to pltf . ; — Held : whether 
the covenants ran with the land or nob, as defts. 
had notice of them, pltf. might have an injunction 
to restrain defts. from building in a manner con- 
trary to the general scheme for the benefit of all 
the original parties. — Coles v. Sims (1853), Kay, 
50 ; 23 L. J. Ch. 37 ; 22 L. T. O. S. 132 ; 2 W. B. 
48 ; 69 E. R. 25 ; affd. (1854), 5 Do O. M. A G. 1, 
L. JJ. 

Annotaiions : — Consd. Keatos r. Lyon (1869), 4 Ch. App. 
218 ; Rent^l^ v. Cowliahaw (1878), 9 Ch. D. 125 ; Rusnell 
V. WattH (1885), 55 L. J. Oh. 158. Refd. Child v. Douglas 
(1854), Kay, 560 ; Johnstone r. Hall (1856), 2 K. & J. 
414 ; Western v. MacDermott (1866), 2 Ch. App, 72 ; 
Tulk V. Metropolitan Board of Works (1867), 8 B. & S. 
777 ; Luker v. Dennis (1877), 26 W. R. 167 ; Patman v. 
Harland (1881), 17 Ch. D. 353 ; Nottingham Patent 
Brick & Tile Co. v, Butler (1885), 15 Q. B. D. 261 ; Shep- 
mrd V. Gilmore (1887), 57 L. J. Ch. 6 ; Mackenzie v. 
Childers (1889), 43 Ch. D. 265; Rofirers v. Hosegrood, 
[1900] 2 Ch. 388 ; HoUoway v. HilL [1902] 2 Ch. 612; 
Brlggr r. Thornton (1903), 73 L. J. Ch. 301. Mentd. 
Howard v. Woodward (1864), 29 J. P. 3 ; Cornwall v, 
Hawktns (1872), 20 W. R. 653 ; General Accident Assce. 
Corpn. V. Noel, [1902J 1 K. B. 377. 

2719. Mortgagor — Against purchaser from 

mortgagee — Notice immaterial.] — On the sale of a 
building estate in lots the purchaser of each lot ; 
entered into a covenant wuth the vendor A with 
the purchasers of the other lots not to build upon I 

J. — ^VOL. XX. 


his lot beyond a spocitlod building line. The 
purchaser of one lot mortgaged a part of his lot. 
The mtgee. had notice of the covenant but no 
express restriction as to tlio use of the land was 
imposed on liim by the mtgor. The mtgee. after- 
wards foreclosed A sold the mtged. land part of 
which ultimately became vested in defts. by 
purchase. Defts. as well as the sub-purchasers 
through whom they claimed took with notice of 
the restrictive covenant ; — Held : there was no 
implied obligation as between the mtgor. A the 
mtgee. restricting the use of the land A the mtgor. 
was not entitled to enforce the restrictive covenant 
as against defts. — King v. Diciceson (1889), 40 
Ch. 1). 596 ; 58 L. J. Ch. 464 ; 60 L. T. 785 ; 37 
W. R. 553. 

2720. Vendor — Against assignee of pur- 
chaser.] — In 1867 pltfs. convoyed to a purchaser 
in fee simple certain hereditaments A appurte- 
nances adjoining their railway, A by tlie deed of 
conveyance the purchaser covenanted “ for him- 
slef, his heirs, exors., administrators A assigns, 
that he, tlie purchaser, would not erect or build 
any erection or buildings of any kind whatsoever 
within 10 feet of the roadway or viaduct of pltfs. 
without their permission in writing first had A 
obtained.” In the following year the purchaser 
conveyed the hereditaments A appurtenances 
to a person since dead, testator of deft. B. A 
testator took A accepted the conveyance without 
notice or knowledge of the covenant other than 
such constructive notice, if any, as he might be 
deemed to have had by reason of tlie deed of 1867 
being a title deed of the premises. In 1869 
testator rebuilt the liereditaments A erected on 
the premises a hotel, i^art of which stood within 
10 feet of the roadway or viaduct of pltfs., A he 
demised the Itotel A ijremises for fifty years upon 
a certain rent to a woman, who assigned the lease 
to second deft. F. A (‘ovenant was contained in 
the lease to the effect that the lessee should not 
make any alteration in tJie> premises without the 
lessor’s consent, in writing, but neither the lessee nor 
defts. had any notice of the covenant in the con- 
veyance of 1867 other tliau such constructive 
notice, if any, as before mentioned in the case of 
testator. In 1881 deft. F. increased the height 
of iliat part of the erection which was within 10 
fe(*t of pltfs.’ roadway or viaduct, having pre- 
viously in consideration for the payment of a sum 
of money obtained the written authority of deft. 
B. for doing so. Pltfs. had no knowledge of this 
erection by deft. B., or the alteration by deft. F., 
until they were both completed in 1881. Upon a 
special case : — Held : pltfs. were entitled to an 
injunction to both defts. ; requiring them to pull 
down the erections, A deft. F. was not entitled to 
be indemnified by deft. B. — London, Chatham 
A Dover Ry. Co. v. Bull (1882), 47 L. T. 413, 
D. C. 

2721. What constitutes breach— Bay windows 
projecting beyond line.] — Manners (Lord) v. 
Johnson, No. 2717, ante. 

(b) Covenants agaumt Trading, 
i. In General, 

2722. By whom enforceable — By purchaser of 
unsold lots without benefit of covenant.]— Under 
the will of E., who died in 1860, the S. estate was 
vested in trustees in trust for 0. From 1860, 
onward, the S. estate was developed as a building 
estate, restrictive covenants to preserve the 
residential character of the estate as a whole being 
taken from the respective purchasers of portions 
of the estate from time to time sold in the course 



322 Sale c 

Sect, 2. — Rights and liabilities in relation to cove- 
nants: Svh-sect, 4, C, (b) i, ii.] 

of its development. In 1881 part of the estate 
was sold & conveyed by the trustees & C. to B., 
who covenanted with the trustees to erect dwelling- 
houses thereon & use the same as dwelling-hoxises 
only. In accordance with that covenant a 
dwelling-house, known as No. 223 C. Boad, was 
erected on part of tlie land so convoyed to B. In 
1884 the trustees conveyed the then remaining 
unsold portions of the S. estate to C., but did not 
at the same time assign to her the benefit of the 
restrictive covenants taken from B. & purchasers 
of other portions of the estate sold from time to 
time. In 1893 N. became absolutely entitled 
under the will of C. of which he was thereby 
appointed an ex or., io the unsold portions of the 
S. estate. Defts. J. were assigns of B., the 
original covenantor, having recently purchased 
No. 223, & they thereupon, in spite of the restrictive 
covenants of which they had notice, commenced 
to convert No. 223 into a shop. In 1921 the 
representative of the last surviving trustee of the 
will of E. assigned to N. the benefit of the restrictive 
covenants entered into with the trustees by pur- 
chasers on sales made from time to time of portions 
of the estate, including the covenants by B. con- 
tained in the conveyance of 1881. In an action 
by N. against J. to restrain the breach of those 
covenants: — Held: tlie effect of the assignment 
to N. in 1921 of the benefit of the covenants, in 
conjunction with th<' conveyance in 1881 of the 
then remaining unsold portions of the estate, was 
to reunite in N. as legal rights those equitable rights 
which C. originally i)ossessed imder the trusts of 
the will of E. ; it Wiis not incumbent on pltf. to 
show that the covenants imposed by the con- 
veyance of 1881 were, in the first instance, intended 
to be for the benefit of any particular portions of the 
S. estate retained by the covenantees, but it was 
sufficient to show, as pltf. had in fact shown, that 
those covenants were intended to be enforceable 
for the purj)ose of preserving the general residential 
character of the estate as a whole. — Northboxtrne 
(Lord) v, Johnston & Son, [1922] 2 Ch. 309 ; 92 
L. J. Ch. 12 ; 128 L. T. 490. 

AnnoUUion : — Distd. ChamterR v. Randall, [19231 1 Ch. 149. 

2723. What constitutes breach — Covenant 
against trade, business or calling — School.] — The 
owner of an estate covered it with houses, & sold 
some of them subject to a covenant not to carry 
on any trade, business or calling therein, or to 
otherwise use or suffer the same to be used to the 
annoyance, nuisance or injury of any of the houses 
on the estate : — Held : the carrying on of a girl’s 
school in one of the houses was a breach of the 
covenant ; &. the covenantee had not waived the 
benefit of the covenant, though he had permitted 
other houses held under the like covenant to be 
used as schools. — Kemp v. Sober (1851), 1 Sim. 

N. S. 617 ; 20 L. J. Ch. 602 ; 17 L. T. O. S. 117 ; 
15 Jut. 458 ; 61 E. B. 200 ; affd. (1852), 19 L. T. 

O. S. 308, L. C. 

Annotations: — Distd. Johnstone r. Hall (1856), 2 K. & J. 
414. Consd. Harrison r. Good (1871), L. R. 11 Eg. 338 ; 
Manners v. Johnson (1875), 1 Ch. D. 673. Refd. German 
V. Chapman (1877), 7 Ch. D. 271 ; Doherty v. Allman 
(1878), 3 App. Cafi. 709 ; Bayers v. Cohyer (1883). 24 
Ch. D. 180 ; Holloway v. Hill, [1902] 2 Ch. 612 ; Bharp 
V, Harrison, [1922] 1 Ch. 502. K«ntd. Rolls v, MUler 
(1883), 63 L. J. Ch. 90 ; Christie v. Davey, [1893] 1 Ch. 
316. 

2724. Stables in connection with business.] 

— An owner of a plot of land bound by covenant 
not to “ use or suffer io be used any building which 
might be erected upon any part or parts of the 
said plot of land as a hotel, tavern, public-house, 
beerhouse, shop, warehouse, or manufacturing 


Land. 

dyehouse, chandler’s shop, or other place of busi- 
ness,*' erected stables thereon, which he intended 
to use for horses employed in his business as a 
retail coal merchant. The ct, granted an interim 
injunction against him in the terms of the covenant. 
— White v. Pollard (1908), 52 Sol. Jo. 748. 

Covenants in leases.] — See Landlord & Tenant, 
Vol. XXXI., pp. 169-164. 

ii. Particular Trades, 

2725. Against whom enforceable — Vendor — 
Vendor's tenant not party to action.] — Tlie convey- 
ance of an estate to a purchaser & his heirs to the 
use that certain specified trades should not be 
carried on upon the premises : — Held : to be a 
stipulation in the nature of a covenant running 
with the land ; but the owner of the estate could 
alone be restrained from carrying on the trades, 
as his tenant was no party to the suit. — H odson 
t’. CoPPARD (1860), 29 Beav. 4 ; 7 Jur. N. S. 11 ; 
9 W. R. 9 ; 64 E. R. 625 ; evh nom, Bodgson v, 
('OPPARD, 30 L. J. Ch. 20. 

Annotation : — Apld. WlUiamBoa v. Sunderland Corpn. (1892), 

9 T. L. R. 143. 

2726. What constitutes breach — Covenant con- 
fining building to “ shops " — Public-house.] — On 
a sale of an estate as building land in 309 plots 
each pm'chaser executed a covenant with trustees 
to observe certain conditions as to the user of the 
land. The conditions stated that certain plots 
were reserved for two taverns : that “ no houses 
other than detached or semi-detached,” were to 
be erected except on the portion on which shops 
were permitted to be built ; & that shops would 
be allowed to be built on sixty specilied plots. 
A purchaser of one of the plots set apart for shops 
was restrained from building a public-house on it. 

It was not contended that shops could be ei’ected 
except on the plots set apart for shops, but it was 
contended that a public-house was a shop. No 
doubt, in one sense, a beer-shop was a shop, but 
in common parlance the word did not include a 
public-house. He understood, fmm the conditions, 
that only the plots there specified could be used 
for the erection of taverns ; he did not think 
that a public-house, which in common language 
was a very different thing from a shop, & which 
the deed itself carefully distinguished from a shop, 
could be erected on one of the plots set apart for 
shops (Malins, V.-C.).— Hall v. Box (1870), 18 
AV. R. 820. 

2727. .] — The word “ shop ” in a 

jonveyance, does not include a tavern. 

The original grantor intends to lay out his land 
•or particular purposes. He stipulates for certain 
uses, & only those uses can be made of it. The 
property is to be wholly used for private houses. 
Nothing must be done upon any part of it which is 
a nuisance, e.g, houses of ill-fame, skating-rinks, 
& the like. One part, however, for general con- 
venience is allowed to be used for shops, which 
I understand to mean drapers’, butchei*s’, 
greengrocers’ shops, etc., to supply the neighbour- 
hood with their daily wants. A tavern would not 
come within the definition of shop. It is true that 
beer is sold there. But a tavern is also a house of 
mtertainmeni, & travellers have a right to food 
& refreshment there. I think that upon the estate 
generally private houses only were to be allowed, 
but that along this frontage there might bo shops 
of an ordinary character, but not a tavern (Hud- 
dleston, B.). — Coombs v. Cook (1883), Cab. & 
El. 75. 

2728. Covenant restricting trading to 

named business.] — In pursuance of an option to 
purchase contained in a lease dated in 1876 by the 
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freeholder to S. of part of a building estate known 
as the B. estate, the demised premises were in 
1883, after the death of the lessor, conveyed by 
the trustees of his will to S. in fee simple. The 
conveyance contained covenants by S. with the 
trustees, their heirs & assigns, to the intent that 
the same covenants might run with the land 
thereby conveyed, that 8. & all persons deriving 
title ^der him would not exercise or carry on or 
permit to be exercised or carried on upon any part 
of the premises thereby conveyed any trade or 
business whatsoever except that of a builder or 
coal merchant, & would not do or permit or suffer 
to be done upon the premises any act, matter or 
tMng which might be a nuisance, annoyance or 
distmbance to the trustees or the persons claiming 
imder them or their tenants or the neighbourhood. 
E., one of the trustees & the person beneficially 
interested in the unsold portions of the B. estate, 
died in 1917, having by her will devised the gardens 
& other parts of the B. estate upon certain trusts, 

devised the residue of that estat(' to uses under 
which pltf. R. was tenant for life. 8. died in 1898, 
& tenants from the trustees of his will of the pre- 
mises conveyed to him in 1883 having used the 
premises as a garage for motor char-^-bancs & 
other motor vehicles, pltf. R., one of the exors. of 
E.,who as tenant for life was the owner of a great 
number of freehold premises adjoining the garage, 
commenced an action against the trustees of S.’s 
will & their tenants for breach of the covenants 
in the conveyance of 1883 for an injunction. 
During the trial the other exor. of E., who was the 
survivor of the original covenantees, was added 
as co-pltf. :—He1d : (1) in the absence of special 
definite words such as were present in Rogers v. 
Hosegood, No. 2004, ante, there was not sufficient 
context in the conveyance of 1883 to annex tlie 
benefit of the covenants to so much of the B. 
estate as then remained in the hands of ttie 
covenantees or to any particular ])ortion tlieri'of ; 
(2) E., not having expressly assigned by her will the 
benefit of the covenants to pltf., R., the devise 
to him of the residue of the B. estate did not carry 
with it by operation of law the benefit of the cove- 
nants ; (3) the covenants wore personal, as R., 
the beneficial owner of a large part of the B. estate 
& also the sxirviving covenantee, was entitled at 
the time of her death to restrain a brcnich of the 
covenants, pltfs. as together representing her real 
& personal estate, were entitled to the benefit of 
the covenants in qu(»stion ; ^ accordingly an 

injunction was granted against the trustees & the 
tenants in respect of the breach of the fiist part 
of the covenant & against the tenants as to the 
latter part relating to nuisance, annoyance & 
distuibance. — Ives ti. Brown, [1919] 2 Oh. 314 ; 
88 L. J. Oh. 373 ; 122 L. T. 207. 

Annotations : — As to (3) Apld. Northbourne v. Johnston, i 

^1^922^1^2 Ch. 309. Distd. Chambers v. Randall, [1923] 1 I 

2729. — .] — sub-post office carried on 

with a chemist’s shop on premises is outside a 
covenant “ Trading to be restricted to Chemistry 

Druggists’ business & Dentist or Doctor ” as 
the office of a sub-postmaster is a branch of the 
public service, in the nature of a monopoly, at a 
fixed remuneration, & cannot be said to be 
“ trading.” — Frampton v. Giltjson, [19271 1 Ch. 
190 ; 95 L. J. Ch. 565 ; 136 L. T. 600 ; 42 T. L. R. 
749 ; 70 Sol. Jo. 965, 0. A. 

2730. Licensed premises — Whether covenant 
runs with land.] — ^A covenant by a purchaser of 
land, not naming his assigns, that no building 
erected on land shall be used as a beershop, does 
not run with the land. 

The owner of a freehold house had entered into 


a covenant with pltf., who was a previous owner, 
that the building should not be used as a beershop. 
The house was afterwards let t/O deft, as tenant 
from year to year, without express notice of the 
covenant : — Iletd : although the covenant might 
not at law run with the land, deft, was bound by 
it in equity. — W ilson v, IIart (18G6), 1 Ch. App. 
463 ; 35 L. J. Ch. 569 ; 14 1.. T. 499 ; 30 J. P. 
582; 12 Jur. N. 8. 460 ; 14 W. R. 748, L. JJ, 
Annotations : — Consd. Catt v. Tourlo (1869), 4 Ch. App. 651. 
Beld. Fellden v. Slater (1869), L. K. 7 Kq. 523 ; Liiker 
V. Deniiis (1877), 7 Ch. D. 227 ; Richards r. Ucvitt 
(1877), 7 Ch. 1>. 224 ; Haywood v. Hrimawick Rermaiicnt 
Benefit Bldg. Soc. (1881), 8 Q. B. D. 403 ; ThornovNOli 
V. Johnson (1881), 50 L. J. Ch. 641 ; Gainsborough v. 
Watcombe Terra (;otta (^lay Co., Dunning r. Gainsborough, 
(1885), 51 L. J. Ch. U91 ; Nottingham Patent Brick & 
Tile Co. V. Butler (1880), 64 L. T. 444 ; Clegg v. Hands 
(1889), 44 Ch. D. 506, n. ; Fleetwood v. Hull (1889), 
23 Q, B. D. 35: Mandor v. Faicke, [1891] 2 Ch. 554 ; 
Holloway v. Hill, [1902] 2 Ch. 612 ; Formby v. Barker 
(1903), 89 L. T. 249 ; lie Nlsbct 6c Potts* Contract, [1905] 
1 Ch. 391 ; L. C. C. v. Allen. [1914] 3 K. B. 012. Mentd. 
Cavander v. Bulteel (1873), 9 Oh. App. 80, n. ; Patman 
V. Harland (1881), 17 Ch. D. 353; Oliver v. llinlon, 
[18991 2 Ch. 204 ; Teap v. Douse (1905), 92 L, T. 319. 

2731. By whom covenant enforceable — 

Purchaser — Against another purchaser.] —A., ihv 
owner of a piece of land, divided it into lots for 
building a row of houses, & a deed was made 
between him of the one part <k; X. A: Y., who had 
purchased some of the lots fi'om liim, & the several 
persons who should at any time execute the deed 
of the other part ; by which, aft(T reciting that A. 
had determined A; jjroposcd A; tluTeby ('xi)ressly de- 
clared that it should b(‘ a g<uieral & indjspensable 
condition of the sale of all oi‘ any of the lots that 
the proprietors thereof for the time* being sliould 
observe A; abide by the several stipulations A 
ri'strictions thereinafter contained ; it was mutually 
covenanted between A., X., A Y., A the several 
otlier persons who sliould at any time execute the 
deed, A each of them, A., X., A Y., A the several 
persons, etc., for himself, his heirs, exors. A 
administrators, tluueby covenanted with all A 
every the other A oUiei'S of theiu, A witli tlie Iieirs, 
exors., administrators or assigns of all A ev(uy 
the other A others of them mut ually A reciprocally, 
that none of the proprietors of any of the lots for 
th(‘ time being should at any tinu^ carry on theiM-on 
the busini‘ss of an innkeeper. A. sold A conveyed 
one of the lots to B., A another to both of whom 
executed the deed of covenant. Pltf. afterwards 
purchased B.’s lot, A deft, purchased O.’s lot with 
notice of the deed of covenant. Deft, intending to 
use the house on his lot as a family hotel ; an 
injunction was gi*anted to restrain him from so 
doing. — Whatman v, Gibson (1838), 9 Sim. 196 ; 
7 L. J. Ch. 160 ; 2 Jur. 273 ; 59 E. R. 333. 
AnnotatUnb : — Consd. Coles v. Sims (1853), Kay, 56; 

Koates o. Lyon (1869), 4 Ch. App. 218. Eefd. Child v, 
Douglas (1856), 2 Jur. N. S. 950 ; Potter v. Perry (1859), 
23 J. P. 644 ; Russell v. Watts (1885h 55 L. J, Ch. 158 ; 
Rogers v. Hosegood, [1900] 2 Ch. 38" 

2732. .] — Elliston v. 

Reacher, No. 2616, a?ite. 

2733 . Mortgagor in receipt of rents.] ~ 

A mtgor. in receipt of the rents A profits has a 
sufficient interest to enable him to maintain an 
action for an injunction to restrain an injury don(‘ 
to the mtged. property without joining the mtgee. 
F., being owner of copyhold land, covenanted with 
S. to stand seised thereof in trust for him A his 
heirs, subject to a rent, A subject to a covenant 
by S. not to use any building erect(*d thereon as a 
beerhouse. All the estate of S. vested in deft. F. 
sold the land to pltf., B. advancing the purchase- 
money, A it was conveyed to B., subject to a 
proviso for conveyance to pltf, upon payment by 
him to B. of the amount advanced. Deft, used 
the building erected upon the land as a beerhouse ; 

Y 2 



324 Sale of Land. 


Sect, 2 . — Rights and liabilities in relation to cove- 
'nants: Svb-sect, 4, C, (6) it.] 

— Held : upon the general principles of equity, 
pltf. was entitled to restrain deft, by injunction 
from using the bmlding for that purpose without 
joining B. — Fairclough v. Marshall (1878), 4 
Ex. D. 37 ; 48 L. J. Q. B. 140 ; 39 L. T. 389 ; 27 
W. B. 145, C. A. 

Annoiaiions ; — Refd. Matthews r. Usher (1899), 68 L. J. Q. B. 

988 ; Allen v. I. R. Comrs., [1914] 2 K. B. 329. Mentd. 

Bennett v. Huerhes (1886), 2 T. L. 11. 715 ; Van Gelder 

Apsimon v. Soworhy Bridge United District Flour Soc. 

(1890), 44 Ch. D. 374 ; Turner v. Walsh, [1909] 2 K. B. 

484 ; lie Hoyles, Kow v. Jagg, [1911] 1 Oh. 179. 

2734. Against whom enforceable — Person 

who has parted with interest.] — In 1845 S. con- 
veyed to a purchaser a piece of land for building 
purposes, ^ the purchaser cov’enanted not to 
allow the trade of a retailer of beer or licensed 
^dctualler to be exercised upon the premises. A 
liouse was built upon the land, <fc in Mar. 1852, it 
was opened by T. for the sale of beer. In INlay, 
1852, 8. gave notice to T. not to carry on the trade 
of a retailer of beer on the premises. In Sept. 
1852, & again in Sept. 1853, T. applied for a 
public-house license, & these applications W(‘ie 
successfully opposed by S. In Dec. 1853, T. 
transferred her business to 11. In Aug. 1854, a 
bill was filed by S. against T. & H. to restrain 
them from carrying on the trade of a retailer of 
beer A licensed victualhT : — Held: S. was not 
entitled to an injunction against T., who had 
parted witli her interest before the bill was filed ; 
nor against H., so far as the business of a retailer 
of beer was eoneei'ned, by ri^ason of the delay in 
filing the bUl. But an injunction was granted 
.against 11. to restrain him from carrying on the 
trade of a licensed victualler. — S carisbrick v* 
Tunbridge (1854), 3 Eq. Kep. 240. 

2735. Purchaser of reversion— Subse- 

quently purchasing lease.] — The owner in fee of 
two plots of land demised the first for an hotel, & 
covenanted that he would not let any house or 
land, wdtliin a certain distance of it, to he used as 
an hotel, lie demised the second plot, which was 
wdthin the distance, to anofhtT person. Deft, pur- 
chased the reversion of the second plot & after- 
wards bought up the lease of it, but, as the ct. 
held, with notice of the restrictive covenant 
relating to the first lot: — Held: (1) he was in 
equity bound by that covenant ; (2) on the con- 
struction of a covenant on the part of a lessor, not 
to “ let ” any house or any land for the erection 
of any house to be used as an hotel, the lessor, isL 
those who claimed under him, could not allow any 
of his land to be used for that purpose. — J ay v, 
Kichardson (1862), 30 Beav. 5()3 ; 31 L. J. Ch. 
398 ; 6 L. T. 177 ; 26 J. P. 356 ; 8 Jur. N. S. 
689 ; 10 W. li. 412 ; 54 E. K. 1008. 

Annotation: — Generally, Refd. Liikcr v. DcnniB (1877), 26 

W. H. 167. 

2736. Assignee of purchaser— In- 

junction suspended during term of assignee’s 
tenant.] — The purchaser of a plot of ground agreed 
that no building erected on it should be used as a 
public-house during twelve years & a half. The 
agreement did not appear on the conveyance. 
The purchaser’s assignee built a public -house on 
the plot, & let it to a yearly tenant. The assignee 
had notice, but the tenant had not. On a bill 
against the assignee & his tenant, an injunction 
was granted to restrain the assignee from allowing 
the premises to be used as a public-house ; the 
injunction to be suspended during the existing 
yearly tenancy, with an intimation that the 
assignee would be liable to committal unless he 
determined the tenancy. — Carter v, Williams 


(1870), L. B. 9 Eq. 078 ; 39 L. J. Ch. 560 ; 23 
L. T. 183 ; 34 J. P. 408 ; 18 W. B. 693. 
Annotations: — Refd. Patman v. Harland (1881), 17 Ch. D. 

363 ; Thomewell r. Johnson (1881), 60 L. J. Ch. 641. 

2737. Purchaser.] — Upon the sale in 

1863, to A. for the purposes of a public-house, of 
part of an estate intended to be laid out for 
building, the trustees of the estate covenanted 
with A., his heirs & assigns that they their heirs & 
assigns would not thereafter sell any portions of 
tlie estate without requiring the purchaser to enter 
into a covenant “ not to erect thereon or use or 
I)ermit to bo used any building to be erected 
tliereon as a tavern, public-house, or beer shop.” 
Farther portions of the estate were sold in 1870 
by tile then trustees to G., wlio covenanted with 
the vendors not to use or permit to be used any 
building erected on the land & premises intended 
to be tliereby assured as a tavern, public -house, or 
beershop. The rest of the estate was sold to 
other persons. In 1879 H. purchased from CJ. 
part of the land comprised in G.’s purchase of 
1870 <te entered into a covenant with G., in terms 
similar to those of the covenant in the deed of 
1870. D., a yearly tenant under H. of one of the 

houses, having obtained an “off licence,” sold 
under it beer which was not drunk upon the 
premises : — Held : the property was bound by 
the restrictive covenant entered into by the 
vendors in 1863, & B., an assign of A., was entitled 
to an injunction & damages against H. Sc D. in 
respect of tlie briaicli of covenant in selling beer 
under an “off licence.” — Nicoll v. Fenning 
(1881), 19 Oh. D. 258 ; 51 L. J. Ch. 166 ; 45 L. T. 
738 ; 30 W. K. 95. 

Annotation : — Refd. Formby v. Barker (1903), 89 L. T. 249* 

2738. Tenant of purchaser.] — N icoll 

V, Fenning, No. 2737, ante. 

2739. -- — ^.] — The purchaser of a 

freehold lot No. 712, on a building estate, brought 
an action for an injunction to restrain the tenant 
of another lot. No. 648, from sotting up a nuisance 
in breach of restrictive covenants mutually entered 
into on purchase of the lots. Deft, was under- 
tenant of lot 648 from the lessee of the original 
purchaser, who on his pui'chasc had covenanted 
with tlie owncT of lot 712 {inter alia) not to retail 
beer. Deft, had recently commenced to sell beer 
on lot 618, wliich was the nuisance complained of : 
— Held : he was bound by the covenant, although 
he had had no notice of it. — Thornewell v. 
Johnson (1881), 50 L. J. Ch. 641 ; 44 L. T. 768 ; 
29 W. B. 677. 

2740. Purchaser of lot unsold at 

auction.] — Two lots of land were put up for sale 
under conditions which, after reciting that the 
vendor was i^ossesscd of adjoining property not 
included in the sale, provided that each purchaser 
should, in his conveyance, enter into a covenant 
with the vendor & the purchaser of the other lot 
not to use any building on his lot as a public-house. 
Sc to the conditions was annexed a form of cove- 
nant to this effect. No provision was made for 
the case of a lot remaining unsold. Lot 2 was 
purchased at the sale, Sc the purchaser signed a 
contract embodying the conditions. Lot 1 re- 
mained unsold : — Held : the purchaser was bound 
to tmter into the restrictive covenant with the 
vendor . — Re Mordy Sc Cowman (1884), 61 L. T. 
721, C. A. 

2741. Assignee of purchaser — Vendor 

selling whole property to purchaser.] — In Dec. 
1898, the owner in fee of an hotel agreed to sell it 
to H., the predecessor in title of pltfs. The con- 
tract provided that the conveyance should contain 
a covenant by H. restrictive of the user of the hotel 
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for the benefit of adjoining houses <& lands of 
which the vendor was owner in fee but under a 
different title. It was a residential neighbourhood 
but the contract was no part of a building scheme, 
The purchase was completed in Dec. 1899, & the 
conveyance contained a covenant by II. in the 
terms of the restrictive stipulation with the exors. 
of the vendor, who had died. 

Between the date of H.’s contract & tlie date of 
completion all the vendor’s houses & lands adjoin- 
ing the hotel were put up for sale by public auction 
in lots subject to conditions of sale which made 
no reference to II. ’s contract or to the restrictive 
stipulation. All the lots were sold & conveyed to 
various purchasers before I)('c. 1899. In Dec. 
1912, pltfs. sold the hotel to deft, free from 
restrictions, knowing that he proposed to erect 
a music hall on part of the hotel premises. Deft, 
refused to complete on the ground that tlie hotel 
was bound by the restrictive stipulation in H.’s 
contract & conveyance & that the erection of a 
music hall might be a breacli of tlu* covenant. In 
an action for specific performance : — Held : the 
material date was not the date of the agi*eemcnt 
of Dec. 1898 ; but the date of the conveyance of 
Dec. 1899, as the vendor at that date had no 
property to which the benefit of the restrictive 
covenant could attach, the hotel was not subject 
to any restrictive stipulation ; the agreement was 
superseded by the conveyanc(‘ ; on the con- 
struction of the conveyance, there was no resiric- 
tivo covenant running with the land. — M ilu- 
BOURN V. Lyons, [1914] 2 (’h. 231 ; 83 L. J. Ch. 
737 ; 111 L. T. 388 ; 59 Sol. Jo. 578, C. A. 
Annotation — Consd. L. C. C. v. Allen, [1911] 3 K. B. 612. 

2742. What amounts to breach of cove- 

nants — Private hotel.] — W hatman r. Gibson, No. 
2731, ante, 

2743. Undertaking by proprietor 

to supply guests only.] — Tlu^ ct. refused an in- 
junction to restrain the user of the premises as a 
private hotel where the liquors were supplied only 
to visitors no beer at all was supplied on the 
premises. — D evonshire (Duke) v . Simmons (1894), 
11 T. L. R. 52 ; 39 Sol. Jo. 60. 

Annotations : — Consd. Lorden v. Brookc-Hitc-liing-, 11927] 
2 K. B. 237. Mentd. Bristol Grdns. v. Bristol W aterwoiks 
Co. (1911), 105 L. T. 702. 

2744. Off-licence.] — Upon a purchase 

of land, the purchaser covenanted with the vendors 
not to carry on upon the property certain offensive 
trades or any business which was or might be 
deemed a public or private nuisance, nor to use 
any building which should be erected thereon “ as 
a public-house, for tlie sale of beer, wine, malt 
liquor, or spirits ” : — Held : the sale of beer by 
retail, under a licence “ not to be drunk on the 
premises,” was no breach of the covenant. — 
Pease v . Coats (1866), L. R. 2 Eq. 688; 36 
L. J. Ch. 57 ; 14 L. T. 886 ; 30 J. P. 819 ; 12 ,lur. 
N. S. 684 ; 14 W. R. 1021. 

Annotation: — Consd. Lorden v, Brooke -Hltchingr, (19271 
2 K. B. 237. 

2745. .] — Upon a purchase of 

land from pltfs., deft, by the deed of conveyance 
covenanted with pltfs. that the land conveyed & 
the buildings thereon should not bo used as a 
“ beer house, inn, or public-house for the sale of 
spirituous liquors.” Subsequently deft, obtained 
a licence for the sale of beer not to be drunk on the 
premises, & commenced the sale of beer by retail 
in pursuance of such licence in a house erected on 
the land. On a motion for injunction : — Held : 
the sale of beer by retail not to be drunk on the 
premises was not a breach of defts.’ covenant. — 
London & North Western Ry. Co. v. Garnett 


(1869), L. R. 9 Eq. 26 ; 39 L. J. Ch. 25 ; "^1 L. T. 
352 ; 18 W. R. 246. 

Annotations Fonnty v. Barker (1903), 89 L. T. 

249. Refd. Holt V. Collyer (1881), 44 L. T. 214. 

2746. .] — A deed contained a 

covenant hy the grantee of a xiioce of land that 
no building to be erected on the land should be used 
as a public-house, tavern or beer shoi). A lessee 
of the grantee obtained an off licence authorising 
liim to sell at his shop, on the land, beer not to b(‘ 
drunk on the premises, sold beer there accord- 
ingly : — Held : this was a breach of the covenant. 
— London & Suburban IjAnd A Buildtno Co. v. 
Field (1881), 16 Ch. D. 645 ; 50 L. J. Vh. 549 ; 
44 L. T. 444, O. A. 

Annotations : — Consd. Holt v. Collyer (1881), 10 Cli. I). 718. 

Refd. Thornev\ell v. Johnson (1881), 50 L. J. Ch. 041 ; 

Formby v. Barker (1903), 89 L. T. 249. 

2747. Grocer’s licence - Covenant 

against sale of intoxicating liquor.] — A grantee in 
fee of a piece of building land covenanted by a 
sej^arato deed with tlie grantor that the iiiece of 
land should not for the sjiac'e of twenty years be 
used “ as a site for any hotel, tavern, puhlic-hoiise, 
or beer house,” nor should “ the trade or calling 
of an hotel or tavern kee])cr, publican, or beer shoi) 
keeper, or sciler by retail of wine, beer, spirits, or 
sihrituous liquors,” be ” used, exercised, or carried 
on, at or u])on ” same : — Held : tlie sale of wine A 
si^irits in bottle by a grocer in the course of his 
trade was not such a broach of the above covenant 
as the Ct. of Cli. would interfere wdtli. — Jones v. 
Bone (1870), L. R. 9 Eq. 674 ; 39 L. J. Ch, 105 ; 
23 L. T. 304 ; 31 J. P. 468 ; IS W. R. 489. 
Annotations :~Apld, HoR v. Collyer (1881), 16 Ch. 1). 718. 

Distd. Buckle v. Frederleka (1890), 44 Ch. ]). 211. 

Consd. Shoolbred v. St. Pancras JJ. (1890), 24 Q. B. J). 

316. Refd. Formby v. Barker (1903), 89 L. T. 249. 

2748. — Theatre bar.] — The lessee of a 

theatre bought an adjoining piece of ground, which 
was subj(‘ct to a covemant, of whicli lie had notice, 
that “ the tradi^ of an inn keej^iu*, victualler, or 
retailer of wine, s]nrits or beer,” should not bo 
carried on there. 1I(‘ erected on this piece of 
ground a building the object of which was to furnish 
eonveiiieiit egi’ess trom the theatre ; but on each 
floor he set up a counter for selling wine, spirits, 
A beer, whieli could not be approaclu^d dh-ectly 
from tlie outside, but at which any person wbo 
juiid for admittance to the thcatie when oiicn for 
theatrical performances could purchase refresh- 
ments : — Held: the lessee was carrying on the 
trade of a retailer of wine, spirits, A beer, A must 
be restrained from doing so. — Buckli;] v. Fre- 
dericks (1890), 44 Ch. D. 244 ; 62 L. T. 884 • 
55 J. P. 164 ; 38 W. R. 742 ; 6 T. L. R. 261, C. A. 

Annotation : — Apld. FJtz V. lies, [1893] 1 Ch. 77. 

2749. — — Restaurant with licence.] — 

In 1886 certain land was sold A conveyed subject 
to a covenant to observe the following stipulation : 

” Except on lots marked ‘ tavern lots,’ no hotel, 
tavern, public-house, beer house, shop, or other 
building for the sale of wines, spirits, ale, or stout, 
or any spirituous, malt, or excisable liquor, of any 
kind, shall bo built upon any lot now offered for 
sale ; A on no lot shall any manufacture be carried 
on unless with the consent of tlie vendor, wlio shall 
be at liberty to grant a licimce for same.” In 
Jan. 1897 the lessees from the purchaser of two 
of the lots, whicli were not marked ” tavern lots ” 
wuth full notice of the covenant, erected a res- 
taurant on the lots. This restaurant was opened 
to the public on Mar. 25, 1897, but without any 
wine, spirit, or beer licence. In Aug. 1897 a licence 
to sell wines A spirits was obtained. Thereupon 

vendor, together with the purchaser of another 
lot, on wliich it was intended to erect a public- 
house, brought an action against the lessees, A 
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Sect, 2. — Rights and liahilitles in relation to cove- 
nants: Sub-sect, 4, C, jb) iL, (c), (d) & (f).] 

then moved for an interlocutory injunction to 
restrain them from using their restaurant for any 
of the purposes mentioned in the stipulation : — 
Held : the true meaning of the covenant was that 
no hotel, tavern, etc., should “ be upon any 
lot except marked “ tavern lot ” ; it would not 
be possible to tell whether or not a house when it 
was in course of building was intended for a hotel, 
lavern, etc., but that tlie user of the house would 
have to be looked to before declaring that the 
covenant had been infringed. Pltfs. were entitled 
to the injunction claimed. — Webb v. FAGOinu 
Brothers (1898), 79 L. T. 683, C. A. 

2750. Waiver of breach — Delay — Breach 

not apparent.] — Deft. A. was the purchaser in fee 
of a house & premises, part of an estate formerly 
the propeHy of pltfs., of which all the purchasers 
of such parts as were sold, including A., were under 
a covenant not to use the house & premises so 
purchased, or any part thereof, as a iniblic-house 
or beer shop. A. built a shop at the back of his 
pn^mises, A: on Feb. 11, without consent, but with- 
out int-erference on the part of pltfs., opened it 
as a beer shop. In .Tune he leased the beer shop 
to co-deft. B., who canied on the same business 
with the consent of A., but equally without consent 
of pltfs., who on July 8 served B., with notice to 
desist. It fui-ther appeared that a purchaser of 
another house on the same estate had also, without 
consent, but without- iiiterference on the part of 
pltfs., opened a beer shop at the back of his 
premises. The bill for an injunction was filed on 
Aug. 1 : — Held : the conduct of pltfs. did not 
amount to such a degi*ee of acquiescence <fc waiver 
as to preclude them from the right of enforcing the 
covenant. — Mitchell v, Steward (1806), L. R. 
1 Eq. 541 ; 35 L. .T. Ch. 393 ; 14 L. T. 134 ; 30 
.T. P. 358 ; 11 W. R. 453. 

Annotation Reid, Knight v. ShnmonclB, [18i)G] 2 Ch. 291. 

2751 . Long continued acquiescence.] — 

On a sale of pai4} of the C. estate, the purchasers 
entered into a covenant with the vendors, “ their 
& each of their heirs &; assigns, <fe also separately 
with the owners A owner, lessors & lessees for the 
time being, or other the persons or person for the 
time being entitled to the receipt of the rents 
A prolils of any part of ” the C. estate, against 
{inter alia) keeping a beer sliop on any part of the 
premises sold. In an action brought by subsequent 
purchasers of the 0. estate to restrain a breach 
of this covenant ; — Held : they had lost their 
right to bring an action by long-continued 
acquiescence in breaches of the covenant both by 
deft., & other similar covenantors, & consequently 
were not entitled either to an injunction or to any 
damages. Semhle : they were not entitled to sue 
on the covenant at law, even for nominal damages. 
—Kelsey v, Dodd (1881), 52 L. J. Ch. 34. 
Annotations : — Distd. Jackson v. Wlnnlfrilh (18H2), 47 L. T. 

243. Consd. Forster v. Elvert Colliery Co., Qnin v. 

Same, Seed v. Same, Morgan v. Same, 11908] 1 K. B. 629. 

Refd. Day v. Waldron (1919), 88 L. J. K. B. 937. 

See, further. Landlord & Tenant, Vol. XXXI., 
pp. 147, 160-162. 

2752. Offensive trade — What constitutes breach 
— Butcher’s shop — Involving slaughtering.] — The 
business of a butcher, though involving the 
slaughtering of beasts on the premises, is not 
necessarily an “ offensive, noisy, or noisome 
trade” within the meaning of a restrictive cove- 
nant in a lease or conveyance prohibiting the carry- 
ing on of such trades. — C leaver v. Bacon (1887), 

4 T. L. R. 27. 

2753. BUI posting on hoarding.] — 


Nussey V , Provincial Bill Posting Co. & 
Eddison, No. 2683, ante. 

See, further. Landlord & Tenant, Vol. XXXI., 
pp. 162-164. 

(c) Covenants affecting Adjoining Property, 

2754. Meaning of “ adjoining.”] — A vendor of 
a piece of land took from the purchaser a covenant 
that he would not do, or suffer to be done, on the 
premises, or any part thereof, anything which 
should be a nuisance to the vendor or his tenants, 
or the occupiers or owners of the “ adjoining ” 
property, or the houses to be built thereon. The 
pm'chaser, immediately after the sale, put up tin* 
piece of land again for sale by auction in lots, 
under conditions which required each purchaser 
to enter into a covenant in similar terms to the 
above ; & each of the purchasers did enter into a 
covenant with his vendor that he would not do 
or suffer to be done on any of the premises anything 
which should, would, or might be deemed a nui- 
sance to the original vendor, or the occupiers of 
proprietors for the time being of the ” adjoining ” 
property, or the houses l-o be built thereon ; — 
Held : by the word “ adjoining ” in the last- 
mentioned covenant was meant the property 
adjoining each lot, & not merely the property 
adjoining the whole piece of land originally sold ; 
& the owner of any lot was entitled to enforce the 
covenant against the owner of any other lot. — 
Harrison v. Good (1871), L. R. 11 Eq. 338 ; 40 
L. .T. Ch. 294 ; 24 L. T. 263 ; 35 J. P. 612 ; 19 
W. R. 346. 

Annotations: — Refd. Nottinprbam Patent Brick & Tile Co. 
V, Butler (1886), 16 Q. B. D. 778 ; lie Davis & Cavoy 
(1888), 40 Ch. D. 601; Tod-Heatly v. Bonham (1888), 
40 Ch. D. 80 ; Sharp v. Harrison, [1922] 1 Ch. 502. Mentd. 
Christie r. Davey, [1893] 1 Ch. 316. 

2755. .] — In a covenant by a lessor not to 

allow a certain trade to be carried on in the 

• “ adjoining premises,” the word “ adjoining ” was 
confined to the two houses on either side of the 
demised premises, although the lessor was at the 
time of the lease the owner of a block of buildings, 
of which these formed part only. — V ale & Sons v. 
Moorgate Street Broad Street Buildings, 
Ltd. & Baker (Albert) <fc Co., Ltd. (1899), 80 
L. T. 487. 

Annotations: — Distd. Iiid, Coopo v. Hamblin (1900), 81 
L. T. 779 {See 84 L. T. 168) ; Cave v. Uorsell, [1912] 3 
K. B. ,533. Refd. Derby Motor Cab Co. v. Crompton & 
Evans Union Bank (1913), 29 T. L. K. 673. 

2756. .] — In a conveyance on sale of a 

portion of pltfs.’ land to deft., the purchaser cove- 
nanted that ho would not “ in the erection of build- 
ings adjoining the hereditaments of the vendors ” 
permit the insertion of any “ lights ” overlooking 
such premises. Deft, constructed a number of 
houses, the backs of which were 20 ft. from the 
boundary fence separating the two properties. 
Their gardens or yards reached this fence & there 
were windows in the houses which overlooked 
pltfs.’ land : — Held : the houses did not “ adjoin ” 
pltfs.’ land within the meaning of the covenant. — 
IND, CoopE & Co., Ltd. v, Hamblin (1900), 84 
L. T. 168, C. A. 

Annotations : — Distd. Cave v. Horsell, [1912] 3 K. B. 533. 
Refd. Derby Motor Cab Co. v, Crompton & Evans Union 
Bank (1913), 29 T. L. Jl. 673. 

2757. Against letting for particular busi- 

ness.] — Deft., being the owner of certain house 
property, wMch included five shops, numbered 
2 to 6, Limes Parade, let to pltfs. the shop No. 4, 
Limes Parade, for twenty-one years, the lessor 
covenanting that he would not at anv time during 
the continuance of the lease let any of the 
adjoining shops belonging to me on the Limes 
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estate,” for the purpose of the businesses of up- 
holsterers, cabinet makers, furniture dealers, or 
French polishers. Subsequently, during the con- 
tinuance of the lease, deft, let to a tenant the shop 
No. 6, Limes Parade, for a term of twenty-one 
years for the purpose of carrying on the business 
{inter aim) of a cabinet maker : — Held : the word 
“ adjoining ” was not confined to the two shops 
physically in contact with the demised shop, but 
it extended to No. 0, & there had therefore been 
a breach of deft.’s covenant in respect of which 
pltfs. were entitled to recover damages. — Cave v. 
Hoesell, [1912] 3 K. B. 533 ; 81 L. J. K. B. 981 ; 
107 L. T. 186 ; 28 T. L. R. 643, C. A. 

Annotation : — Distd. Derby Motor Cab Co. v. Crompton & 

Evans Union Bank (1913). 29 T. L. K. G73. 

Whether restrictive covenants run in favour of 
adjoining owners.] — See Nos. 2672-2675, ante. 

{d) Covenants as to Use and Maintenance of 
Garden. 

2758. Against whom enforceable — Vendor.] — 

Deane v. Ramsgate Corpn. (1892), 8 T. L. R. 
199, 0. A. 

2759. Against purchaser — At Instance of 

another purchaser.] — By deed a vendor after grant- 
ing in fee a site upon which a row of houses known 
as Stanley Gardens was being built, granted to the 
purchaser “ his heirs exors. administrators & 
assigns <fe his & their lessees & sub-lessees or 
tenants, being occupiers for the time being ” of 
Stanley Gardens, “ <fc for his & their families 
friends,” the use of a garden adjoining. Nothing 
in the deed defined the class of liouses in Stanley 
Gardens. Defts. were an incorporated co. who had 
purchased several of the houses for tlie purpose of 
affording a residential home <fe club for ladies 
engaged in professional work, where for a small 
weeky payment in advance members were provided 
with a furnished bedroom witli use of public rooms, 
food being charged for at reasonable rates & paid 
for weekly. A small sum was paid by defts. 
towards the maintenance of the garden in respect 
of each of the houses held by them : — Held : the 
members of the club, whether resident or not, 
were not ” lessees ” or ‘‘ sub-lessees ” or “ tenants ” 
or “ families ” or “ friends ” of defts. within the 
meaning of the deed, <fc were not entitled to the 
use of the garden, & defts. were not entitled to 
authorise them to use it. — Keith v. Twentieth 
Century Club, Ltd. (1904), 73 L. J. Ch. 545 ; 
90 L. T. 775 ; 62 W. R. 654 ; 20 T. L. R. 462 ; 
48 Sol. .To. 458. 

2760. What amounts to breach — Admission of 
the public.] — D eane v. Ramsgate Corpn. (1892), 

8 T. L. R. 199, C; A. 

2761. Admission of members of residential 

club.] — K eith v. Twentieth Century Club, 
Ltd., No. 2759, ante. 

(e) Other Cases. 

2762. Covenant not to dispose of water — Whether 
runs with land.] — Covenant upon a conveyance in 
fee with the grantors, lessees of waterworks, not 
to sell or dispose of water from a well to the injury 
of the proprietors of the said waterworks, their 
heirs, exors., administrators, & assigns. 

Qu. : whether the covenant runs with the land, 
so as to bind, & be enforced by, assignees, whether 
it is contrary to the policy of the law, & as to the 
effect of a renewal of the lease. 

The parties left to law, & a demurrer allowed, 


from the inconvenience of enforcing such a cove- 
nant by injunction. — Collins v. Plumb (1810), 
16 Ves. 454 ; 33 E. R. 1057, L. C. 

Annotaiionn : — Consd. Catt v. Tourle (1869), 4 Cb. App. 654. 

Refd. Clogfg V. Hands (1889), 44 Ch. D. 606, n. Meatd. 

Lnmley v. Wagner (1852), 1 Do G. M. & 0. 604. 

2763. Covenant not to permit opening of ware- 
house door — Door opened in premises not in occu- 
pation of purchaser.] — Pltfs. enfeoffed deft, with a 
piece of land bounded on the west by a street, & on 
the east part by buildings belonging to deft., & part 
by buildings belonging to W. G. Deft, covenanted 
“ that he would not, at any time after the feoffment, 
permit or suffer any warehouse door to be opened or 
put out to the front of the street.” A warehouse 
door was put out in the buildings belonging to W. G. , 
at the eastern extremity of deft.’s land, about 
8 feet distant from, but giving access to the street : 
— Held : this was a breach of the covenant by 
deft., though the premises in which the door was 
put out, did not stand uiion his land, were not in 
his occupation, & were not level with tlie front of 
the street. — Liverpool Corpn. v. Tomlinson 
(1826), 7 Dow. & Ry. K. B. 556. 

2764. Covenant for exclusive right to supply 
beer.] — Pltf., a brewer, sold a piece of land to the 
trustees of a freehold land society, who covenanted 
with him that ho, his heirs assigns, should have 
the exclusive right of supplying beer to any 
public-house erected on the land, but pltf. did not 
enter into any covenant to supply it. Deft., a 
member of the society, who was also a brewer, 
acquired a portion of tlie land with notice of the 
covenant, A; erected on it a. public-house which 
he supplied with his own beer. Pltf. filed his bill 
to restrain deft, from suiiplying boor, alleging that 
idtf. had always been ready to furnish a sufficient 
supply of good beer at a fah pricje : — Held : the 
covenant was not void cither for uncertainty or 
want of mutuality, or as being an unr'easonablo 
restraint of trade, or because it purported to be 
perpetual, &, tliough it was in terms positive, it 
was in substance negative, & the ct. (^ould interfere 
by injunction to restrain deft. fr<im acting in 
contravention of it. — Catt v. Tourlb (1869), 4 
Ch. App. 654 ; 38 L. J. Ch. 065 ; 21 L. T. 188 ; 
33 J. P. 659 ; 17 W. R. 939, L. LT. 

Annotations : — Consd. Clegg v. Hands (1889), 44 Ch. D. 596, 

11 . ; L. C. O. V. Allen, [19141 3 K. B. 612. Reid. Luker y. 

Dennis (1877), 7 Ch. D. 227 ; Zetland v. Hlalop (1882), 

7 App. Cas. 427 ; Donnell v. Bennett (1883), 22 Ch. I). 

835 ; Metropolitan Electric Supply Co. v, Qinder, [1901 J 

2 Ch. 799 ,* Courage v. Carpenter, [1910] 1 Ch. 262 ; 

L. C. & D. Ry. & S. E. & C. Uys. Managing Commltteo r. 

Spiers & Pond (1916), 32 T. L. R. 493. Mentd. Lord 

Strathcona S.S. Co. v. Dominion Canal Co., [1926] A. 

108. 

2765. Covenant not to obstruct view — By plant- 
ing or otherwise — Permitting old trees to grow.]- - 
Crawley v. Wolff (1888), 4 T. L. R. 434, 0. A. 

2766. Covenant against fixing operative ma- 
chinery — Switchback railway.] —Deft, was bound 
by the restrictive covenants of a building estat(' 
that no “ operative machinery ” should bo fixed 
or fastened on the land held by him, & also that 
“ no hut, tent, shed, caravan, house on wheels, 
or other chattel,” should be “ erected, made, 
placed, or be allowed to remain upon any lot ” : — 
Held : a switchback railway erected upon piles 
driven into the ground was ” operative machinery,” 

& was also a ” chattel ” within the moaning of the 
covenant. — Ohambkrlayne v. Collins (1894), 70 
L. T. 217 ; 10 T. L. R. 233 ; 9 R. 311, 0. A. 

2767. Covenant against fixing “ chattel to 
soil — Switchback railway.] — Chambbrlayne v. 
Collins, No. 2766, ante. 


part XI. SECT. 2, SUB-SECT. 4.— C. (e). 
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Sect, 2. — Bights and lidbiUiies in relation to cove- 
nanis: Suh-seci, 4, C. (f), <Sc D. (a) <fe jb) i.] 

2768. Covenant to keep windows obscured — 
Whether runs with land.] — A builder, L., who had 
entered into an agreement with a landlord by 
which a lease of cert^ain property was to be granted 
him on the completion of certain buildings thereon, 
covenanted with B., the owner of adjoining land, 
that the windows in the said buddings facing B.'s 
land should be obscured & fixed. A block of flats 
was erected &> a lease granted to L., by whom it 
was subsequently mortgaged & the equity of 
redemption rcleas(‘d. Deft, became tenant of one 
of the flats & opened one of the fixed windows : — 
Held : the covenant was a restrictive covenant, 
binding on the leasehold interest, of which deft, 
had constructive notice, & could be enforced by 
injunction. — Abbey v, Gutoeres (1911 ), 65 Sol. .To. 
364. 

D, Remedies hi case of Breach, 

(a) l7i General, 

2769. Who may proceed — Joinder of parties 
not injuriously affected.] — Each of the original 
owners of houses in a row entered into covenants 
with the original owner of all the land on which 
they stood as to what should be done in the garden 
attached to each house : — Held : the other owners 
of houses were not necessary parties to a suit by 
(»ne to restrain a breach of the covenants. 

I think tliat the owner of a house, who is in- 
juriously affected by acta which are contrary to 
the covenant, may proceed against the party who 
commits them, without requiring the other owners, 
to whom they are not in the smallest degree preju- 
dicial, to join him in the suit (Lord Chelmsford, 
O.). — Western v, MacDermott (1866), 2 Ch. App. 
72 ; .36 L. J. Ch. 76 ; 1.6 L. T. 641 ; 31 J. P. 73 ; 
15 W. R. 265, L. C. 

Avnoiatiovs : — Apld. Fulrclongli r. MarsLall (1878), 4 Ex. D. 
37. Refd. Tie Dr(‘vv, hx p. Mason (18CG), 3.') lloav. 443 ; 
Tulk V. Metropolitan Board of Works U868), L. B. 3 
Q. B. 682 : Kcatos r. L>on (1863), 4 Ch. App. 218 ; Leech 
r. Schweder (1874), 3 Ch. App. 4 6.5, n. ; Manners r. 
.Tohnson (1875), 1 Ch. D. 673 ; Master v. Hansard (1876), 
46 L. J. Ch. 505 ; Benais v. (Jowhshaw (1879), 11 Ch. D. 
866; Chltty v. Biuy (1883), 48 L. T. 860 ; Bro\Mi v. 
Inskip (1884), Cah. & El. 231 ; Ansterberry v. Oldham 
Corpn. (1885), 23 Ch. D. 750 ; Nottingham Patent 
Brick & Tile Co. v, Butler (1885), 54 L. T. 444 ; Martin 
V. Spicer U886), 55 L. T. 821 ; Sheppard v, Gilmore 
(1887), 67 L. J. Ch, 6; Meredith v. Wilson (1833), 69 
L. T. 336 ; Bogers r. Bosegood, 1 1900] 2 CJi. 388 ; Formby 
r. Barker, [1903J 2 Ch. 539 : Hooper v. Bromet (1903), 
89 L. T. 37. Mentd. Poulett v. Hood (18GG), 35 Beav. 
234. 

2770. Specific performance.] — Where land is 
conveyed in fee, by deed of feoffment, subject to 
a perpetual ground rent, A the feoffee covenants 
for himself, his heirs & assigns, with the feoffor, 
the owner of adjoining lands, his heirs, exors., 
administrators, & assigns, not to use the land in 
particular manner, with a view to the more ample 
enjoyment by the feoffor of such adjoining lands, 
& the subsequent acts of the feoffor, or of those 
claiming under him, have so altered the character 
& condition of the adjoining lands that, with 
reference to the land conveyed, the restriction in 
the covenant ceases to be applicable according to 
the intent & spirit of the contract, a ct. of equity 
will not interpose to enforce the covenant, but will 
leave the parties to law. 

Qu, : whether upon such a covenant there 
coiild be any remedy at law against the assigns 
of the covenantor. — ^Bedford (Duke) v. British 
Museum Trustees (1822), 2 My. & K, 552 ; 1 
Coop, temp, Cott. 90, n. ; 2 L. J. Oh. 129 ; 39 E. R. 
1065, L. 0. 

Annotations: — Apld. Hawkins v. Scarborouirh (1833), 2 
L. J. Ch. 120. Consd. Tulk v. Moxhay (1848), 11 Beav. 
571. Distd. Kemp v. Sober (1851), 1 Sim. N. S. 617. 


Consd. Child V. Doiigrlos (1856), 2 Jur. N. S. 950 ; Western 
V. MacDermott (1866), 2 Ch. App. 72 ; Peek v, Matthews 
(1867), L. B. 3 Bq. 515 ; Doherty v. Allman (1878), 3 
App. Cas. 709. Expld. Sayers v. Collycr (1884), 28 Ch. D. 
]()3. Consd. Mackenzie v. Childers (1889), 43 Ch. D. 266 ; 
Knight V. Simmonds, [1896] 2 Ch. 294; Osborne v, 
Bradley, (1903] 2 Ch. 446. Refd. Keppell v. Bailey 
(1834), 2 My. & K. 517 ; Kirk v. Bromley Union (1846), 
16 L. J. Ch. 114 ; Johnstone v. Hall (1856), 2 K. & J. 414 ; 
Wilson V. Hart (1865), 2 Hem. & M. 551 ; Mitchell v. 
Steward (1866), L. R. 1 Eq. 541 ; Bowes v. Law (1870), 
L. B. 9 Eq. 636 ; Kllbey v. Haviland (1871), 24 L. T. 353 ; 
German v. Chapman (1877), 7 Ch. D. 271 ; Benals v, 
Cowlishaw (1879), 11 Ch. D. 866 ; Brown v. Insklp (1884), 
Cab. & El. 231 ; Meredith v. Wilson (1893), 69 L. T. 330 ; 
Soboy V, Salnsbury, [1913] 2 Ch. 513 ; Alliance Economic 
Investment Co. v. Berton (1923), 92 L. J. K. B. 760. 
Mentd. Squire v. Campbell (1836), 1 My. & Cr. 459 ; 
Dietrichsen r. Cabburn (1846), 7 L. T. O. S. 445 ; A.-G. 
V. Clapham (1853), 10 Haro, 540 ; Patching v. Dubbins 
(1853), Kay, 1 : Ford v. Tynte (1865), 34 L. J. Ch. 462 ; 
Nethersole v. School for Indigent Blind (1870), 35 J. P. 
279. 

See, further. Specific Performance. 

2771. Injunction.] — A railway co. having con- 
veyed to A. a piece of land abutting on their via- 
duct, with a covenant not to build witliin 0 feet 
of tiie wall of the viaduct, the ct., in an action 
against A.’s widow, who took by assignment, for 
building against the wall in breach of tlie covenant, 
in which action she had suffered judgment by 
default, refused to grant an injunction against her 
commanding her to remove the building ; it 
appearing that it had been erected by her under 
tenant, consequently that she could not obey 
the writ, if granted. — London 6c South Western 
Ry. Co. V . Webb (1803), 15 C. B. N. S. 450 ; 12 
W. R. 51 ; 148 E. R. 800 ; sub now, London & 
North Western Ry. Co. v. Webb, 9 L. T. 291. 
Annotation : — Refd. Mid. By. v. G. W. liy. (1873), 42 

L. J. Ch. 438. 

2772. .] — Wliei'e a vendor, having taken 

from each of several purchasers of plots of building 
land, formerly the same estate, a covenant to 
build only in a specified manner, has permitted, 
without interference, material breaches of the 
covenant to be committed by some of the pur- 
chasers, he cannot obtain an injunction to compel 
another pmehaser to observe the same covenant ; 
& there is no difference in the case where the 
covenant is not only a covenant by each purchaser 
with the vendor, but also a covenant by each pur- 
chaser with all the others ; nor in the case where 
the breaches have been committed before deft, 
became a purchaser, & executed the deed o! 
covenant. — Peek v, Matthews (1807), L. R. 3 Eq. 
515 ; 10 L. T. 199 ; 15 W. R. 089. 

Annotations: — Distd. German v. Chapman (1877), 7 Ch. D. 
271. Refd. Knight v. Simmonds, [1896] 2 Ch. 294 ; 
Soboy V, Sainflbury, [1913] 2 Ch. 613. 

2773. .] — Where the vendors of land have 

covenanted with the purchaser against the carrying 
on of certain trades upon other parts of the land, 
the purchaser is not prevented from obtaining an 
injunction against an assignee of other part of the 
land because he has not attempted to prevent 
previous unimportant breaches of the covenant. — 
Richards v. Revitt (1877), 7 Ch. D. 224 ; 47 
L. J. Ch. 472 ; 37 L. T. 632 ; 26 W. R. 166. 
Annotations : — Apld. Meredith v. Wilson (1893), 69 L. T. 

336. R0fd. Benals v. Conlishaw (1878), 38 L. T. 503 ; 
Formby v. Barker (1903), 89 L. T. 249 ; Osborne v. 
Bradley, [1903] 2 Ch. 446 ; Elliston v. Boacher, [1908] 
2 Ch. 374 ; Sharp v. Harrison, [1922] 1 Ch. 502. 

2774. .] — Pltf. was the owner of a piece of 

land which he had purchased some years before, 
& which formed part of an estate which was sold 
in lots for a general building scheme. Each of 
the purchasers entered into a restrictive covenant 
with the vendor not to erect any buildings beyond 
a certain line, such covenant to be only personally 
binding on the covenantor in respect of breaches 
committed during his seisin. Four years after 
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plif.’s purchase deft., who had notice of the 
covenant, purchased the residue of a mtgo. term 
in a lot opposite pltf.’s. on which about the time 
of pltf.’s purchase a bakehouse had been erected 
beyond the line violation of the covenant. Deft, 
proceeded to erect a wooden stable, also beyond 
the line. No complaint had been made by pltf. 
of the building erected prior to deft.’s purchase ; 
but on deft, proceeding to erect the stable, he 
commenced an action for an injunction to restrain 
deft, from allowing any of the buildings erected 
beyond the building line to continue : — Held : 
the injunction must be confined to the building 
erected personally by deft. — Gaskin v. Balls 
(1879), 13 Ch. D. 324 ; 28 W. R. 552, C. A. 
Annotations: — Apld. Powell v. Hemsley, [1909] 2 Ch. 252. 
Reid. North Loudon Py. v. G. N. Py. (1883). 11 Q. B. 1). 
30. 

2775. .] — CiTiTTY V. Bray, No. 2801, pos/. 

2776. — - — .J — A building estate was laid out 
in lots, which were sold by the owners of the estate 
to different purchasers, each of whom covenanted 
with the vendors & with the purchasers of the 
other lots entitled to the benefit of the covenant 
not to build a shop on his land, or to use his house 
as a shop or to carry on any trade therein. The 
purchaser of one of the lots, who occupied his 
house as a private residence, brought an action 
against the purchaser of another lot, who was 
using his house as a beershop with an oft* ” 
license, to restrain him from breaking his covenant 
& for damages. l*ltf. had known for three years 
before the action was commenced that deft, was 
using his house as a beershop, & had himself 
bought beer at the shop. There was evidence 
that some of the houses built on other lots had 
been for some time used as shops not^\^thstanding 
the covenant, that some of llie houses near 
pltf.’s house were occupied, not each by a single 
tenant, but by two families at weekly rents : — 
Held : the change in the character of the neigh- 
bourhood was not in itself a ground for refusing 
relief to pltf., as the change was not caused by his 
conduct ; but pltf. had lost the right to enforce 
his covenant either by injunction or damages, 
through his acquiescence in the proceedings of 
deft. — Sayers v, Collyer (1884), 28 Ch. D. 103 ; 
54 L. J. Ch. 1 ; 51 L. T. 723 ; 49 J. P. 241 ; 33 
W. R. 91 ; 1 T. L. R. 45, O. A. 

Annotations : — Distd. Northumberland v. Bowman (1887), 
56 L. T. 773. Consd. Meredith v. Wilson (1893). 69 L. T. 
336 ; Knijrht v. Simmonds, [18961 2 Ch. 294 ; Obhorno v. 
Bradley, [1903] 2 Ch. 446. Befd. Goddard v. Mid. Py. 
(1891), 8 T. L. P. 126; Alexander v. Mansions Pro- 
prietary (1900), 1C T. L. P. 431 ; Elllston v. Peacher 
(1908), 77 L. J. Ch. 617 ; Piillcyne v. France (No. 1) 
(1912), 67 Sol. Jo. 173; Sobey v. Sainsbury, [1913] 2 
Ch. 613 ; Alliance Economic Investment Co. v, Bert on 
(1923), 92 L. J. K. B. 750. Mentd. Dreyfus v. Peruvian 
Guano Co. (1889), 42 Ch. D. 66 ; Yates v. Kylfiii-Taylor 
& Wark, [1899] W. N. 141 ; Cowper v. Laidler, [1903] 
2 Ch. 337 ; jRe B., [1906] 1 Ch. 730 ; Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. C. 851. 

2777. .] — Pltf. & deft, being purchasers of 

different plots of land from a common vendor, 
pltf. sought to obtain a mandatory injunction 
against deft, in respect of a breach of a covenant 
in the conveyance which pltf. himself had also 
committed. Injunction refused. — Goddard v. 
Midland Ry. Co. (1891), 8 T. L. R. 120. 

2778. .] — Certain lots forming part of a 

building estate, were subject to a restrictive 
covenant that no building on any lot should be 
erected or used as a shop, workshop, warehouse, 
or factory, nor should any trade or manufactme 
be carried on on any lot. Since 1886, W. carried 
on the business of a laundryman on one of the lots. 
In July, 1893, he commenced to build on a lot 
of which he was the owner, a building adapted 
solely for the purposes of his business. An owner 


of other of the lots, tliereupon commenced an 
action to restrain the erection of the building. 
The evidence showed that all tlie buildings erected 
on the lots were private residences, but that in 
several of them trades, e.g, dressmaking, boot 
repairing, &> washing, had for some time openly 
been cairied on. It also ajjpeartHl that pltf. had 
kept cow^s on some of his lots, <& had sold their 
milk at a shed erected on tlie lots for their use, 
that he had discontinued this business in 1886, 
& that subsequently he had temporarily let a 
part of these lots to a mason, & permitted liim to 
erect & use a slied thereon for the purposes of his 
business : — Held : deft, had committed a breach 
of tlie covenant ; the breach veas greater mor(‘ 
serious than any iireviously committed ; having 
regard to that fart, pltf. was entitled to relief, Ac 
accordingly an injunction onglit to be gr.anted. — 
Meredith v. Wilson (1893), 69 L. T. 336. 

2779. .J —Where all the purchasers of lots 

of an estate ar(^ bound by restrictive covenants 
not to allow any trade or business to be carried on 
upon their lots, equitable relief in enforcing the 
covenants will be refused if the party suing has 
debarred himself from such relief by delay or 
acquiescence or if the property has been so laid 
out Ac used that the object of the covenants, namely 
the preserving the property as a residential pro- 
perty can no longer bo attained ; but it will not 
bo refused merely because in a few instances the 
covenants have not boon enforced. — K night r, 
Simmonds, [1890J 2 Cl). 291 ; 65 lu J. (1i. 583 ; 71 
L. T. 563 ; 44 W. R. 580 ; 12 T. L. R. 401 ; 40 
Sol. Jo. 531, C. A. 

Annotations : — Consd. Rowell v, Satchcll, [1003] 2 Cb. 212. 

Refd. Sobey v. Sainsbury, [1913] 2 C^h. 513 ; IbJinuz v. 

Lcif?b-on-Sea Conservative & Unionist Club (1915), 31 

T. L. It. 174. 


2780. (1) The ct. will not generally infer 

that a building scheme was intended, wlnu-e th(‘ 
contract leaves undefined the property to be 
bound by the conditions which are to apply, A: 
does not bind the vendor to observe the conditions 
in the meantime as to proi)erty rcmiaining unsold, 
especially where the vendor lias the riglit to 
modify the conditions as to the unsold part. 

(2) Where a restrictive covenant is entered into 
for the benefit of the covenantee personally, 
Ac not to secure the amenities of his propeid-y or 
as a part of a building scheme, pltf. will not lose 
his right to enforce the covenant by injunction, 
on the ground that there has been a change in 
the character of the neighbourhood, unless he 
himself has been guilty of some act or omission 
raising a personal equity against him. — Osborne 
V. Bradley, [1903] 2 Ch. 446 ; 73 L. J. Ch. 49 ; 
89 L. T. 11. 


Annotations : — As to (1) Consd. Hooper v. liromet, Raphael, 
Third Party (1904), 90 L. T. 234. Expld. ElliHton v. 
Reacher, [1908] 2 Ch. 665. Consd. Sharp v. Harrison, 
[1922] 1 Ch. 502. As to (2) Refd. Kelly v. Barrett, [1924] 
2 Oh. 379. Oenerally, Refd. Reid v. Blckcrstatf, [1909] 
2 Ch. 305 ; Sobey v. Sainsbury, [1913] 2 Ch. 513. 

2781. .] — Dowsktt V. Ramuz (1905), 


Emden’s B. C., 4th ed. 659. 

Necessity for proof of damage .] — See 

Injunction, Vol. XXVIII., p. 448, Nos. 669-677. 

See, also. Injunction, Vol. XXVIII., pp. 447, 
451, Nos. 666, 696. 

2782. Damages.] - - Sayers v. Collyer, No. 
2776, ante, 

.] — Sec, further, Injunction, Vol. XXVIII., 

pp. 412 et seq. 


(b) Loss of Remedy, 

i. Change in Character of Neighbourhood, 

See, now. Law of Property Act, 1925 (c. 20), 
s. 84 (1) {a). 
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SpcI* 2 . — liighia and liahiliiies in relation to cove- 
nants: Suh-sect. 4, D, (b) i., ii, iii., & E, ; 
suh-seci* 6, A.] 

2788. Whether remedy lost —Change owing to 
acts of vendor or his successors.] — B edford 
(Duke) v. British Museum Trustees, No. 2770, 
ante, 

2784. .] — Knight v, Simmonds, No. 

2779, ante, 

2785. .] — Osborne v. Bradley, No. 

2780, ante, 

2786. .] — Sayers v. Collyer, No. 2770, 

ante, 

2191, .J — Deft, had purchased a 

land, the conveyance of whicli, dated 1810, con- 
tained a covenant not to erect any building on 
the same. Deft, commenced building operations, 
contending that the nature of the neighbourhood 
had completely changed, & that the same covenant 
had been relaxed in other cases with the approval 
of pltfs. : — Held: deft.’s contention failed, Sc 
pltfs. were entitled to the injunction sought 
restraining any building operations. — P lymouth 
C oRPN. V, Martin (1884), 1 T. L. K. 5. 

2788. .] — An Inclosure Act provided that 

the inclosed lands should not b(‘ built upon exre])t 
wit li the consent of the adjoining owners : — Held : 
a great alteration in the neiglibourhood did not 
remove* the disability as to building. — Bird v. 
Ii3GGLi:TON (1885), 29 Ch. D. 1012 ; 54 L. J. Ch. 
819 ; 83 W. K. 774 ; sub nom. Bird v. Eggleton, 
Bird v. Ponspord, 53 L. T. 87 ; 49 J. P. 644 ; 
1 T. L. P. 508. 

2789. .] —To disentitle an owner to enforce 

a restrictive covenant it is not sufficient to establish 
a change in the character of the neighbourhood 
without positive evidence of personal acquiesccmce 
in the change on the part of the person seeking 
t o enforce the covenant. 

Purchasers of land laid out upon a building 
scheme in 1862 covenanted to observe certain 
stipulations, one of which prohibited any trade 
or manufacture from being carried on upon the 
estate*. Subsequent purchasers of other land on 
th(‘ (‘state purchased with notice of & subject to 
this covenant. One of them had permitteii four 
house ‘S upon land iiurchaaed by him to be turned 
into shops: — Held: in the circumstances, his 
exors. were entitled to restrain a purchaser from 
him from carrying on the trade of a fried fish 
vendor on his premises, in bri'ach of the original 
covenant.— P ulleyne v, France (No. 1) (1912), 
57 Sol. Jo. 173, C. A. 

2790. .]— In refusing to grant the equitable 

relief of specific performanc(* of a restrictive 
covenant by way of injunction the ct.. is entitled 
to take into consideration the fact of a general 
change in the character of the neighbourhood 
irrespective of any particular acts or omissions of 
pltf. & his predecessors in title. — S obey v, Sains- 
BURY, fl913] 2 Ch. 513 ; 83 L. J, Ch. 103 ; 109 
L. T. 303 ; 57 Sol, Jo, 830, 

2791. .] — covenant, wliich was inserted 

in a conveyance of a plot of land by the owner of 
a building estate in accordance with a definite 
scheme, provided that ‘‘ no house shall be used as 
a shop,” & a co. which purchased the plot with 
notice of the covenant erected on the plot a build- 
ing to be used as a club, the groimd floor being 
composed of lock-up shops, which they had let 
or were intending to let to tradesmen. In an 


action by the owner of the unsold portions of the 
estate against the purchasers for a breach of the 
covenant defts. contended that pltf. had caused 
a change in the character of the neighbourhood 
by permitting the erection of shops, & that the 
covenant merely meant that no dwelling-house 
should be converted into a shop ; — Held : defts. 
had failed to prove a change in the character of 
the neighbourhood, So they had committed a 
breach of the covenant So pltf. was entitled to an 
injunction against them. — Bamuz v, Leigh-on- 
Sea Conservative So Unionist Club, Ltd. (1916), 
31 T. L. R. 174. 

ii. Delay or Acquiescence. 

2792. Whether remedy lost.] — ^Bedford (Duke) 
V, British Museum Trustees, No. 2770, ante. 

2793. Acquiescence in breaches by other 

purchasers.] — Peek v. Matthews, No. 2772, ante, 

2794. .] —German v. Chapman, No. 

2710, ante. 

2795. Acquiescence in minor breaches.] — 

Richards v. Revitt, No. 2773, ante. 

2796. .] — Knight v, Simmonds, No. 

2779, ante. 

2797. — — .] — Sayers r. Collyer, No. 2770, aw/e. 

2798. .] — A dc'lay of fourteen months by a 

pltf. in taking steps to prevent the continuance of 
a breach of a restrictive covenant will not amount 
to such ac(]uiesccnco as to disentitle liim to an 
injunction. — Northumberland (Duke) v. Bow- 
man (1887), 50 L. T. 773 ; 3 T. L. R. GOO. 

2799. .] — Osborne v, Bradley, No. 2780, 

ante, 

iii. Breach by Plaintiff, 

2800. Whether remedy lost.] — On the sale of an 
estate in plots for building purposes, a deed of 
covenant was executed by all the purchasers, 
whereby they covenanted with the trustees, each 
purchaser covenanting with regard to the plot 
purchased by him, to observe c(‘rtain stipulations 
as to the number of houses to be built on the plots, 
the building lines & other similar matters. Pltf. 
was owner of certain of these plots on which a 
house had been erected So grounds laid out. 
Deft, had contracted for tlie purchase of some 
adjoining plots on which ho was commencing to 
build more houses tlian were allowed by the deed 
of covenant, in a position at variance with the 
building line therein laid down. The houses so 
built would overlook pltf.’s grounds somewhat 
more than if built within the building line. Pltf. 
claimed an injunction So deft, pleaded that in 
several other instances, the original vendors, who 
were trustees under the deed of covenant for all 
the piu'chasers, had allowed considerable breaches 
of the covenants to be committed without inter- 
ference, that they were therefore disentitled to 
enforce the covenants against deft.. So that pltf. 
as claiming under them, could not be in any better 
position. It also appeared that pltf.’s own house 
was built 2 feet in advance of the building line : — 
Held : as the breaches of covenant allowed by the 
trustees were committed in relation to other por- 
tions of the property, not affecting pltf.’s enjoy- 
ment of his plots, they could not be set up against 
him, So the deviation with regard to his own house 
was too trifling to affect his right. — Jackson v, 
Winnifrith (1882), 47 L. T. 243. 

2801. Immaterial breach.] — The convey- 

ances of plots of land, forming part of an estate 


PART XI. SECT. 2, SUB-SECT. 4.— 
D. (b) i. 

27861. Whether remedy lost.] — Where, 
after the entering into of a covenant 
restricting the use to which the land 


comprised in a building Bcheme may 
he put, there has been a general change 
in the character of the neighbour - 
! hood, the ct. will not enforce the cove- 
l^nant. — O owan v, Ferguson (1919), 


45 O. L. 11. 161 ; 15 O. W. N. 425 ; 
48 D. L. R. 61C.— CAN. 

2786 ii. Rc Ontario Lime Oo.. 

[1927] 1 D. L. R. 765 ; 59 O. L. R. 
646.— CAN. 
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laid out for building under a general scheme, con- 
tained restrictive covenants as to the front build- 
ing line, & also as to the distance to which the 
buildings should bo carried in the rear. Pltfs. 
claimed an injunction to restrain deft., & damages : 
— Held: (1) the two covenants were independent 
of each other, & a breach by one of the pmehasers 
as to the building line in the rear did not deprive 
liim of the right to relief against a breach of cove- 
nant as to the first building line by an adjoining 
owner ; (2) immaterial breaches of covenant as to 
the first building line did not deprive pltf. of the 
right to relief. — Oiiitty v. Bray (1S88), 48 L. T. 
800 ; 47 J. P. 695. 

Annotation : — Consd. Meredith v. WUhou (1893), 69 L. T. 

:m. 

2802. .] — Certain lands were subject 

to a building scheme, the provisions of which wore 
contained in a deed of 1854. Gdie purchaser of a 
j)lot was informed by the vendor in good faith 
that the original deed was lost or destroyed, & 
what purported to be a true copy was produced. 
This coyiy subsequently proved to be defective. 

An action was brought by an adjoining owner to 
restrain deft, from erecting or allowing to remain 
upon his land certain buildings which contravened 
the provision as to a building line. The property 
in respect of which he was entitled to sue had 
certain erections upon it contravening another 
building stipulation, which provided that no 
erection should be built within 4 feet of a boundary 
fence : — Held ; pltf. had only committed a trivial 
breach of a trival covenant & such a breach did 
not disentitle ydtf. from having the building 
stipulations strictly enforced. — Hooper v, Bromf:t 
(1903), 89 r.. T. 37 ; on appeal (1904), 90 B. T. 
234, O. A. 

2803. .J - Goddard v. Midland By. Co., 

No. 2777, ante. 

2804. .J— -MEREDini v. Widson, No. 2778, 

ante. 

2805. .] — Dowsett v. Ramuz (1905), 

Emden’s B. C., 4tli ed. 059. 

2806. Efiect on remedy of sub-purchaser.] — 

( 1 ) Wliere an estate is sold in lots at successive 
sales under a building scheme imposing restrictive 
stipulations on the lots, a purchaser can only 
(mforce tlie stipuhilions against property shown 
as lotted in the plan & subject to the stipulations 
at the sale at which he purchases. 

A purchaser can (mforce the stipulations, 
although his conveyance contains an accidental 
or, sembic, an intentional departure therefrom, 
as, notwithstanding the form of the conveyance, 
the purchaser is not entitled to the benefit of this * 
departure as against other purchasers, nor are 
they bound by it. 

(2) Senible : a sub-purchaser of part of a lot 
can enforce the stipulations, although, previously 
to his purchase, his vendor had committed a 
breach on another part. 

(3) Where property is sold under an open con- 
tract, & no restrictions appear on the title, the 
mere fact that the vendor’s solr. proposes to insert 
re.strictivo stipulations in the conveyance, which 


are partly waived Sc partly insisted on, is not 
sufficient to affect the purchaser or his solr. with 
notice that the property is already subject to 
restrictions. — Rowell v. Satchell, [1903] 2 Oh. 
212 ; 73 L. J. Ch. 20 ; 89 L. T. 267. 

E. Discharge or Modification of Covenants. 

See Law of Property Act, 1925 (c. 20), s. 84. 

2807. Application for modification — Stay of pro- 
ceedings pending application to authority.] — On 
Jan. 28, 1926, pltf. as tenant for life of a settled 
estate brought an action to restrain defts. from 
using certain premises at Blackburn for the pur- 
poses of a school in breach of restrictive covenants 
relating to the property. Defts. had purchased 
their property with notice of the restrictive cove- 
nants, & admitt(Ml that the school was carried on 
in breach thereof, but claimed thai^ owing to the 
changes in the (‘liaracter of the neighbourhood 
they were entitled to a modification of the restric- 
tive covimants so as to permit of the carrying on of 
this school. 'J’hey accordingly moved in the 
action, pursuant to Law of Prt>perty Act, 1925 
(c. 20), s. 84 (9), for leave to ap])ly to the statutory 
authority under Law of Property Act, 1925 (c. 20), 
s. 84, Sc that in the mearitim(‘ th(‘ proceedings in 
the action shoidd be stayed: — Held: on the 
ground of the ct. having no jurisdiction to give* 
defts. such modilied relict as lliey claimed, cir- 
cumstances existed whu'h justified tlu‘ making of 
the order asked, but they must proceed with their 
application forthwith. — Fetlden v. Byrne, [192<)J 
Ch. 620 ; 95 L. J. Ch. 445 ; 135 L. T. 107. 


Sub-sect. 5. — (Covenants foit 
A. InCcneral. 


See l^aw of Pi'op(‘rty Act, 1925 (c. 20), ss. 59, 76 
(1) (6), sched. 11. 

2808. On whom binding— Heir.]— Heir bound 
by his fatlK-r’s covenant, the lands b(M'ng conveyed 
to him. — Pool v. Pool (1625), J Ibq). Ch. 18; 
2! B. R. 494. 

2809. Assignee of land.] — An assignee of 

land may have covenant against the covenantor 
Sc Ids }i(‘irs when the covenant runs with the land ; 
but covenant will not lie merely against one as 
assignee of land GTolt, C.J.).— Brewster v. 
Kitchell (1697), as r(q:>orted in 1 Balk. 198 ; I 
Ld. Rayin. 317 ; 12 Mod. Rep. 166 ; 91 E. B. 177. 


AnnA)taiiom : Milnes v. Branch (1810), 5 M. & S. 
411. Apld. Aiihterborry r. Oldiiam (Jorpn. (188,'5), 29 
Ch. I). 750. Refd. Jially v. Wells (1769), Wilm. 341 * 
Doo d. Aiigleboa v. llugoley (1814), 6 Q. B. 107 ; 'ridswell 
V. Whitworth (1867), 15 L. T. 574 : Bally v. Do CTcsplsniv 
(1869), li. 11. 4 y. B. 180. Mentd. llopwood V. Barefoot 
(1709), 11 Mod Hop. 237 ; Bank of England v. Morrlco 
(1736), Loe tcrap. Hard. 219; Coxo v. PhilJipH (1736), 
Lee temp. Hard. 237 ; Blandford r. Marlborough (1743), 
2 Atk. 542 ; Bradbury v. Wright (1781), 2 Doug. K. B. 
624 ; Good v. Elliott (1790), 3 Toriii Hop. 693 ; Eartado 


Palmer?!. Earith (1845), 14 M. Ac W. 4 28 ; Moon r. Di^don 
(1848), 2 Exch. 22; Eesting y. Taylor (1862), 2(> J. P. 
261; Newby v. Sharpe (1878), 8 Oh. D. 39 ; Newington 


PART XI. SECT. 2, SUB-SECT. 4.~E. 

r. Application for modification — 
Who may oppose .] — Upon an applica- 
tion under Conveyancing Act, 1919, 
8. 88, for an order to discharge or 
modify a restriction imposed upon 
land under a covenant, the ct. mu.st 
interpret the covenant, if necessary, 
in order to determine who are the 
persons entitled to the benefit of the 
restriction & therefore who are the 
persons entitled to oppose the appllca 
tion . — He Spotswood (1926), 26 S, R. 


N. S. W. 522 ; 13 N. S. W. W. N. 
146.~AUS. 

t. Jurisdiction of court.] — The 
judge must satisfy himself that the 
balance of convenience is in favour 
of granting an application for modifi- 
cation or discharge, & the order should 
not be made unless the benefit to 
appet. greatly exceeds any possible 
detriment to reaps . — lie George, [1927 ] 
1 D. L. R. 165 ; 59 O. L. R. 571.— 
CAN. 


PART XI. SECT. 2, SUB-SECT. 5. — A. 

2808 i. On whom binding — Heir .] — 
In this Province, though not in Eng- 
land, the heir is only liable for the 
debts of his ancestor on account of 
lands. Ho is not liable for unliqui- 
dated damages, oa, for Instance, upon 
his ancestor’s covenant for good title. 
— Vankoughnet V. Ross (1850), 7 
U. C. R. 248.— CAN. 

a. — Devisee.] — An action will 
not lie on a covenant for title against 
the devisees of the covenantor. — 
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Sale op Land. 


Sect. 2. — Rights and liabilities in relation to cove- 
nants: Sub-sect. A, iSc B. (a), {b) <&: (c).] 

L. B. V. Cottlngham L. B. (1879), 12 Ch. D. 725 ; Ke 
Shlpton, Anderson & Harrison’s Arbitration, [1915] 
3 K. B. 676 ; Blackburn Bobbin Co. v. Allen, [1918] 
1 K. B. 640 ; Krtel Bieber v. lUo Tlnto Co., Dynamit Act. 
V. Same, Verclnigrte Koenigs ^ Laiirahiitte Act. v. Same, 
[1918] A. C. 260 ; Metropolitan Water Board v. Dick* 
Kerr, [1918] A. C. 119. 

2810. Lessee becoming purchaser.] — 

A lessee becoming purchaser takes upon himself 
the covenants or warranties of the lessor. — Paton 
V. Brebner (1819), 1 Bli. 42 ; 4 E. B. 10, H. L. 
Annotation : — Refd. Aylett v. Ashton (1835), 1 My. & Cr* 
105. 

Covenants for right to convey.] — See Sub- 
sect. 5, B. (&), post, 

Covenants for quiet enjoyment.] — See 

Sub-sect. 5, C. (6), post. 

Covenants for further assurance.] — See 

Sub-sect. 5, D. (a), post, 

2811. Who may enforce — Covenant running with 
land — Assignee of land.] — B rewster v. Kitchrix, 
No. 2809, a7iie, 

2812. Purchaser of portion of land.] 

Bogers V. TIosegood, No. 2004, ante, 

Covenants for further assurance.] — See 

Sub-sect. 3, D. (a), post. 

2813. Effect of notice to purchaser — Of defect 
in titie.) — L evett v. AVitiirinoton (1688), 1 Lut. 
317 ; 125 E. K. 100. 

Annotations : — Consd. Paprc r. Mid. By., [1891] 1 Cb. 11 ; 
G. W. By. V. Fisher, [1905] 1 Ch. 31G. 

2814. Disclosure in conveyance.)- - 

Hunt v. White, No. 2449, ante. 

2815. .] — I»AGE V. Midland Ky. 

(’o.. No. 2450, ante, 

2816. Vendor not entitled to prove 

notice — In action lor breach of covenant.] — M ay 
V. Platt, No. 2459, ante. 

Accord & satisfaction as defence to action for 
breach.] — See Contract, Vol, XII., p. 437, Nos. 
3534-3541. 

Interpretation of covenants.]— Sec, generally. 
Deeds, Vol. XVII., pp. 242-389. 

Absolute & qualified covenants.] — See, generally, 
Deeds, Vol. XVII., pp. 397-402, 

Covenants in leases .]--6Vc Landlord & Tenant, 
Vol. XXXI., pp. 115 ei seg. 

B. Right to Convey. 

{a) In (lencral. 

See Law of Property Act, 1925 (c. 20), s. 70, 
sched. II. 

2817. Covenant for seisin — Synonymous with 
covenant for right to convey.]— Covenant, that 


notwithstanding anything by him done he was 
seised in fee, & that he hath good right to sell, are 
synonymous, & of the same effect. — Nervin v, 
Munns (1082), 3 Lev. 40 ; 83 E. R. 509. 

2818. Distinguished from covenant for quiet 
enjoyment.] — Gregory v. Mayo (1077), 3 Keb. 
744 ; Freem. K. B. 450 ; 2 Lev. 194 ; 84 E. R. 
980. 

2819. .] — Vane v, Barnard (Lord) (1708), 

Gilb. Ch. 0 ; 25 E. R. 5, L. C. 

2820. .] — Releasors covenanted that for & 

notwithstanding any act, etc., by them or any or 
either of them done to the contrary, they had good 
title to convey certain lands in fee ; & also, that 
they or some or one of them, for & notwithstanding 
any such matter or thing as aforesaid, had good 
right &. full power to grant, etc., & likewise that 
the releasee should peaceably quietly enter, hold, 
& enjoy the premises granted without the lawful 
lot or disturbance of the releasors or their heirs or 
assigns, or for or by any other person or persons 
whatsoevor, cSi that the releasee should bo kept 
harmless & indemnified by the releasors, & their 
lafirs against all other titles, charges, etc., save & 
except the chief rent issuing payable out of the 
j) remises to the lord of the fee: — Held: (1) the 
generality of the covenant for quiet enjoyment 
against the releasors their lieirs, & any other 
person or persons whatsoever, was not restrained 
l)y tlu' qualified covenants for good title & right 
to convey, for & notwithstanding any act done by 
the releasors to the contrary. But if the covenant 
for quiet enjoyment were to he restrained to the 
acts of the rtdeasors by any qualifying context, 
then the declaration in covenant, stating it by 
itself in its own absolute terms, without such 
qualifying context belonging D) it, seems to be 
an untrue statement of tlie deed in substance 
effect, which deft, may take advantage of upon 
the general issue of non cst j actum, as a variance 
k> ground of nonsuit, or of a verdi(‘t for him. 

(2) The covenant for tit4e is an assurance to tlie 
purchaser, that the grantor has tlio very estate 
in quantity & quality which ho purports to convey, 
viz. in this ease an indefeasible estate in foe simple. 
The covenant for quiet enjoyment is an assurance 
against the consequences of a defective title, <fe of 
any disturbances thereupon (Lord Ellen- 

BOROUGII, O.J.). TToWELL V, RICHARDS (1809), 

11 East, 03.3 ; 103 E. R. 1150. 

Annotations: — As /o (1) Distd. Nlnd i\ Marbha]] (1819), 1 
Brod. & Bing. 319. Expld. Line v. Stephenson (1838), 
G Scott, 447. As to (2) Refd. Baynes v. Lloyd, [1895] i 
Q. B. 820. Gcyicrally, Refd. Foord v. Wilson (1818), 
2 Moore, G. P. 692. Mentd. McKay v. McNally (1879), 
41 L. T. 230. 


SioKLKH V . Snyder (1813), 10 U. C . 11. 

209.— -CAN. 

' Usual covenants.”] 

“ Usual covenants ” in a conveyance 
to a purchaser extend only to the acts 
of the vendor. If hlnjRolf a purchaser 
for value ; if ho take by descent, to 
the acts of himself & his ancestors ; 
ik. if by devise to the acts of liimself 
& his devisor. — Gamble v. McKay 
(1858), 7 C. P. 319.— CAN. 

2813 1. Effect of notice to purchaser — 
Of defect in title .] — Miller v. Cum- 
mings (1861), 10 C. P. 448.— CAN. 

2813 ii. .1— Whore in an 

agreement for sale of land there is an 
express covenant by the vendor for 
title, knowledge by the purchaser of 
defects does not preclude him from 
insisting on the full benefit of the cove- 
nant. — Board v. Bauer, [1921] 2 
W. W. B. 088 ; 16 Alta. L. B. 484. 
—CAN. 

c. Qualified covenant.] — Shire v. 


(J \TIH (J8G2), 21 U, C. B. 419.- CAN. 

d. Whether running unth land.] — 
Meredith r. McCutcheon (1863), 13 
C. P. 209.— CAN. 

e. Land included by mistake.]- — 
Pai't of tho land included in a convey- 
ance was inserted by mistake, the 
vendor not being or pretending to be 
tho owner of it. To an action on tho 
covenants for title deft, pleading these 
facts as an equitable deionee : — Htld : 
the plea was good as pleaded. — 
Belyea V. Muir (1870), 5 P. K. 273. 
-CAN. 

f. Acceptance of title by piirchascr 
— Entry.] — Bkrenik v. Sheldon Farm 
Co., Ltd., [1926] 2 D. L. B. 977 ; 
[19261 2 W. W. B. 177 ; 20 Sask. L. B. 
531.~CAN. 

g. Sheriff's sale of land — Opera- 
tion of implied covenants .] — The im- 
plied covenants between vendor & 
purchaser do not come into existence 


uhero land is transferred by the sheriff 
pimsuant to a sale under a writ of 
execution. — Andeilson v. Stasiuk 
(N o. 1), [1927] 1 D. L. B. 529 ; [1927] 
1 W. W. B. 49 ; 21 Sask, L. B. 27G. 
—CAN. 

PART XL SECT. 2, SUB-SECT. 5.— 
B. (a). 

28171. Covenant for seisin— Synony- 
mous u'lth covenant for right to com^ey.] 
— The usual covenant for good title 
runs with tho land, & it is no objection 
therefore to an action by the assignee 
of the covenantee, that because accord- 
ing to tho statement in tho declaration, 
“tho grantor was not seised in foe 
when he gave his covenant,” the cove- 
nant was broken as soon as made, & 
could not inure to the benefit of the 
assignee. — S cott v. Fralick (1850), 
6 U. C. R. 511.— CAN. 

2817 ii. .1 — McKay r. 

McKay (1880), 31 C. P. 1 —CAN. 
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2821. Construction of covenant.] — A man 

covenanted that he had done no act “ whereby 
the estate in question could be affected in title. 
Breach assigned that, in fact, ho had previously 
executed a certain deed between certain parties, 
whereby ” the estate was affected in title. Deft, 
pleaded over. The pleadings went on to demurrer. 
Deft, then contended that the breach was assigned 
in equivocal terms, because the word “ whereby ” 
might apply either to the deed itself, or merely 
to the execution of it by him ; & if it were the first, 
it was no breach in him : Conceded, as to the 
equivocality ; but held to have been cured by the 
jdeading over. 

A covenant that a man has not “ pcianitted or 
suffered ” any act wliicli has a certain effect, is 
consistent vdth his having j)reviously consented 
to such an act by another x)erson, liis own consent 
not being a necessary impediuKuit to the trans- 
action. — H obson v. IMiddleton (1827), <> B. & C. 
295 ; 9 Dow. & Ky. K. B. 249 ; 5 L. J. O. H. K. B. 
190 ; 108 E. R. 401. 

J nnotations : — Apld. Clifford r. Hoaro (1874), L. U. 9 C. P. 
362. Consd. Berton v. Alliance Economic InvoBtnient Co., 
[1922] 1 K. B. 742. Refd. Toloman v. Portbury (1872), 
L. U. 7 Q. B. 344. Mentd. JoncB v, Waite (1839), 7 Scott, 
317 *, Boydell v. Harkness (1846), 3 C. B. 168 ; Murphy 
V. Glass (1869), L. K. 2 P. C. 408. 

(b) TV/io may Enforce. 

2822. Devisee of land.] — Covenant lies by 
devisee of lands in fee upon a covenant made by 
deft, to testator, to whom deft, conveyed the lands 
in fee, that deft, was lawfully seised, etc., & had 
a good right to convey, etc. ; for such covenant 
i*uns with the land, though broken in the life- 
time of testator, is a continuing breach in the time 
of the devisee, <fc it is sufficient to allege for damage 
that thereby the lands are of less value to the 
devisee, A that he is prevented from selling them 
so advantageously. — K ingdon v. Nottbe (1815), 
4 M. A 8. 58 ; 105 E. K. 755. 

Annotations Consd. liaynioud v. Pitch (1835), 2 Cr. M. 

K. 588 ; ypcoi* V. Green (1874), L. B. 9 Exch. 91L Refd. 
Picketts r. Weaver (1844), 12 M. & W. 718; Goodman 
i\ Boycutt (1861), G L. T. 25 ; David v. Habin, [1893] 
1 Ch. 523; Tui-ner v. Moon, [1901] 2 Ch. 825. Mentd. 
Beckham v. Brake (1849), 2 H. li. Cus. 579. 

2823. Sub-purchaser of copyholds.] — A. sold 
A covenanted to surrender copyholds to B., A 
covenanted for the title in the usual manner. 
On the next day the suiTender was made. Some 
time afterwards B. sold A cov(*nantod to surrender 
the copyholds to C. A covenanted for tJie title ns 
against his own acts only ; A 13. afterwards 
surrendered to (\ : — Held : the original covenants 
were capable of being enforced against A., for that 
either tliey ran vdtli tlie land, or C. was entitled 
to sue on them in B.’s name. — Riddell v. Riddell 
(1835), 7 Sim. 529 ; 5 L. .1. Ch. 102 ; 58 E. R. 940. 
Annotation : — Refd. Haywood v. Brunswick I'crmaucnt 

Benefit Bldg. Soc. (1881), 51 L. J. Q. B. 73. 

2824. Assignees of equity of redemption.] — S. A 

R., trustees of a wiU, sold A conveyed a piece 
of land to Q\, who mortgaged it to B. Some time 
afterwards T. induced tliem to execute to him a 
second conveyance of part of the same land, he 


representing to them that it was a conveyance 
of a piece of land not previously purchased by 
him. By this deed, which recited that testator 
was seised in fee at his death, A recited his will, 
by which he devised liis real estate to the vendors 
giving them a power of sale, recited liis death, 
A that the vendors in exercise of the i)ower had 
contracted for the sale to T. of this piece of land 
in fee simple free from incumbrances, A that S. 
as beneficial owner had agreed to concur, S. A R. 
gi'anted, A S. confirmed, the land to T. in fee A S. 
A R. entered into the usual trustee covenant that 
they had done no act to incumber, A S. also 
covenanted for title. T. then mortgaged tliis land 
to i^ltfs. Some years afterwards B. took 
possession, A pltfs.’ security proved worthless. 
Jdtfs. sued S. A R. for indemnity on the ground 
tliat S. A R. had by the second conveyam^e to T. 
misrepresented thedr title, A in the alternative for 
damages on the covenants : — Held : the second 
conveyance to T. did not contain any sucdi distinct 
averment tliat defts. were seised of th(i estate when 
they executed that conveyance as woidd estop 
them from denying that they were so seised ; A 
as pltfs. had no legal estate by esto})pel or other- 
wis(^ with which the covenants could run, pltfs. 
could not sue the vendors on their covenants. — 
Onward Building Society v. Smithson, 118931 
1 Ch. 1 ; 02 I.. J. Oh. 138 ; 08 L. T. 125 ; 41 W. R. 
53 ; 37 Soi. .To. 9 ; 2 R. 100, (J. A. 

Annotations : — Refd. Williams v. Pinckney (1897), 77 L. '1'. 

700 ; l\)ulton v. Moore, [19151 1 K. B. 400 ; Torbuy 

Hotel V, .IcnkinH, [1927] 2 Ch. 225. 

(e) What Amounts to Breach. 

2825. Sale of copyholds as fee simple.] -Cray 
r. Briscoe (1007), Noy, 142 ; 74 E. R. 1104. 
Annotation : — Refd. Turner r. Moon, [1901] 2 Cli. 825. 

2826. Infancy of conveying party.] — Nash r. 
Ashton (1082), T. Jo. 195 ; 84 E. R. 121,3. 
Annotation : — Refd. Hulbert r. Watt« (1695), 1 Ld. Paym. 

112. 

2827. Conflscation of property by act of foreign 
state.] -Covenant by deft, that he was lawfully 
seised of a good estate of inheritance in law in 
fe(‘ simple in certain pi'cinises convoyed to pltf. 
Breach, that he was not so seised, etc., A issue 
tliereon. lh(‘vious]y to the conveyance, the 
jiremises had been confiscated by an Act of the 
State of New York : — Held : there was no breach 
of the covenant. — W aticeys v. De Lance y (1785), 
4 Doug. K. B. 354 ; 99 PI. R. 919. 

2828. .]■— Dudley v. Eolltott, No. 2873, 

post. 

2829. Defect of title depending on acts of pre- 
decessors.] — Browning v . Wright, No. 2411, 
ante. 

2830. Easement not acquired — Covenant limited 
to acts of vendor —As to existing title.] — In a deed 
of conveyance in fee from deft, to pltf. of a house 
A premises of which deft, was owner A occui^ier 
“ together with all lights, easements A appur- 
tenances to the premises belonging or usually held, 
occupied or enjoyed therewith, or deemed or 
taken as i)art thereof,” deft, covenanted ” that 


2821 i. Construction of covenant .] — 
The covenant for right to convey iin- 
pUed by Peal Property (k)nveyaucc 
Act is only operative as to the vendor’s 
own acts A does not constitute a war- 
ranty of title. Where a vendor has 
not the title at all to tho property 
sold, there can be no breach of the 
implied covenant. — Amar Singh v. 
Mitchell, [1917] 1 W. W. R. 201 ; 23 
B. C. R. 248.— CAN. 

2821 ii. .] — Delmer v. M'Cabe 

(1863), 14 I. C. L. R. 377 ; 15 Ir. Jur. 
he.— IR. 


PART XI. SECT. 2, SUB-SECT. 5.— 
B. (b). 

2824 i. Assignees of equity of redemp- 
tion.] — Held : pltfs. had only an equity 
of redemption, & the right to suo 
on the covenants would not pass with 
it to their assignee. — Burrowes v. 
He Blaqctiere (1874), 34 U. C. R. 
498.— CAN. 

2824ii. .1—Claxton 1?. Gilbert 

(1874), 21 C. P. 500.— CAN. 

h. Devisee of life estate .] — In the 
covenant for good title, it is only the 


asbignoe of tho fco who can represent 
the covenantee ; the devisee of a life 
estate cannot sue on the covenant. — 
Ul/Uik V. Robertson (1852), 8 U. O. R. 
370.— CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— 
B. (0). 

k. Misrepresentation .] — Sparling v. 
Ballearny (1918), 20 W. A. L. R. 72. 

— AUS. 

l. Euiolion by stranger .] — ^In cove- 
nant for title, the breaches assigned 
were, want of seisin in fee, A an 
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SecL 2. — Mights and liabilities in relation to cove- 
nanfs: Stih-sect. 5, B, (c) jd) i. <&: n.] 

notwithstanding any act, deed, matter, or thing 
whatsoever made, done, or permitted to the 
contrary by deft, or any person or persons claim- 
ing through, under, or in trust for him, he, deft., 
then had in himself good right & absolute authority 
to convey the said premises, with their appur- 
tenances,” according to the meaning of the deed. 
Several years before, deft, being then owner in fee 
& occupier of the same house, etc., in the same 
condition, entered into a written agreement with 
the owners of adjoining premises, that the cornice, 
spouts, &; three windows of deft.’s house, over- 
looking tlie adjoining premises, were encroach- 
ments tliat he had paid 5s., as an acknowledgment, 
& would pay 5s. a year as long as ho should be 
allowed to use the cornice, spouts, & windows. 
At the time of this agreement deft, had not 
acquired any easement in respect of the cornice, 
spouts, or windows, by twenty years’ user : — 
IJcld ; there was no breach of deft.’s limited 
covemint for title, which was only against acts of 
his which might destroy or make worse an existing 
title, which in this case he never had. — Thackehay 
V, Wood (1805), 0 B. & S. 70(5 ; 6 New Bep. 805 ; 
84 L. J. Q. B. 220 ; 13 W. K. 900 ; 122 E. It. 
1370, Ex. Oh. 

2831. Minerals worked out.] Deft, in 1844 let, 
by agreement, coal under his land for twenty-five 
years, with full powers to work the coal. The 
lessees enter(‘d A worked it, A in 1845, after 
their working had ceased, delt. sold part of his 
land to J. J. had seen the workings, but was not 
l^roved to be awan^ of the agreement. Deft, 
covenanted with J., liis api)ointees, Jieirs, assigns, 
for title, h)r quiet enjoyment, A against incum- 
brances. In ISIO J. appoint(‘d j)art of the land to 
pltf., who built on it, A wIkj was not aware of 
the coal workings. In 1805 the lands Ac houses 
subsided, owing to workings carried on before 
.1. bought. In 1818 some fire clay was taken by 
the lessei^s ; the value was small, <te the taking 
ilh'gal ; but this did not cf)ntribute to the damages. 
In 18(57 idtf., as J.’s a])pointee, sued deft, on the 
covenants, alleging the entry Ac working of the 
lessees as breaches : — Held : (1) the benefit of the 
covenants passed to ])ltf. as ajipointee, that a 
variance between the time of working as laid in the 
declaration, Ac as proved, was fatal ; (2) there was 
no breach of the covenant for title, that x>ltf. had 
bought the land without the coal ; the covenant 
for quiet enjoyment was not broken by what was 
done in 1848 ; the making of tlie agreement if a 
breach at all was not a continuing breach, that the 
action was barred by Slat. Limitations. — Spoor 
V. Green (1874), L. R. 9 Exch. 99 ; 43 L. J. Ex. 
57 ; 30 L. T. 393 ; 22 W. R. 547. 

Annotation : — Ae to (2) Consd. Turner v. Moon, [1901] 2 Ch. 

825. 


2832 . Subsequent enforcement of right of com- 
ii][on — Grant not inferred.] — Howard i?. Mait- 
land, No. 2864, post. 

2833 . Defect of title as to portion of land sold.] — 
May V. Platt, No. 2459, ante. 

2834 . Omission to prevent acquisition of advance 

title — Under Statute of Limitations.] — In 1911 the 
vendor as beneficial owner conveyed to the 
purchaser a farm called Bank Hey Farm containing 
84 acres 3 roods 4 poles or thereabouts & in the 
occupation as to paH thereof H. as yearly tenant 
thereof Ac as to the remainder thereof (b as half- 
yearly tenant thereof, all which premises were more 
particidarly described in the plan indorsed on the 
conveyance & coloured red. The plan included a 
small strip of land some 150 feet long by 36 feet 
wide whcli had formerly formed part of Bank Hey 
Farm, but as to which at the date of the conveyance 
an adverse title under Siat. Limitations had been 
acqiur(‘d by the adjoining owners Ac which was 
occupied by them or their tenants. At the date 
of the conveyance only the land occupied by H. 
was known as Bank Hey Farm, Ac part of the land 
described as in the occupation of C. was sub-let 
by him. The acreage was not an exact measure- 
ment : — Held : (1) the description by reference to 
the plan ought to prevail Ac the strip of land was 
included in the conveyance*; (2) the omission of 
the vendor to prevent the acquisition of an adverse 
title to the strip of land under Stat. Limitations 
constituted a breach of the implied covenant for 
the right to convey under Conveyancing Ac Law 
of Property Act, 1881 (c. 41), s. 7 (1) (A). — East- 
wood V. Ashton, A. C. 900 ; 84 L. J. Ch, 

671 ; 113 L. T. 662 ; 59 Sol. Jo. 560, H. L. 
Annotations : — As to (1) Refd. Norman r. Norman, [1919] 1 

Ch. 297 ; Watoham v. East Africa 1 Protectorate, [1919] 

A. C. 533. 

(cZ) Remedies for Breach. 
i. In General. 

2835. Right to prove In bankruptcy.] — A 

vendor sold for £655 an estate as unincumbered, 
which he had previously mortgaged for £1,000 Ac 
of which he had by fraud retained the title deeds ; 
Ac he entered into the usual covenants for title 
as absolute owner. After the scale had been 
completed the mtgee. filed a foreclosure bill. ']''Jie 
purchaser contested tlio mtgee. ’s right to relief 
Ac, a decree being made against him in the fii'st 
instance, appealed. The appeal substantially 
affirmed the original decree, Ac the purchaser 
thereupon paid the mtge. debt Ac interest Ac costs. 
The vendor having become bkpt. in 1858 : — 
Held : the purchaser was not entitled to prove 
for the costs of the ai^peal, but he was entitled 
under the covenant for good right to convey, to 
prove for the amount of principal, interest, Ac 
costs other than the costs of appeal, which he had 
paid, although such amount exceeded the purchase- 


eviction by a BtianKor. to which deft, 
pleaded a BClsiii in fee in himself : — 
Htld: on pltf. jjroving: an eviction 
by a stranger, without showing his 
title, it was Incumbent on deft, to give 
evidence of a solsln in fee in himself. 
— Vahey V. Muiruead (1831), Dra, 
486.— CAN. 

m. Whether delay in obtaining 
posscssion.y -^No action will lie on the 
covenant for title when the grantor 
had a good title at the time of convey- 
ing, although pltf. experienced delay 
& expense In getting into possession. 
— Carr v. Dunn (1852), 9 U. C. 11. 
216.— CAN. 

n. Conmintee's knotvledge of de- 
feels.] — Trust & Loan Co, of Upper 
Canada v. Covert & Ru-rTAN (1867), 


27 U. C. R. 120.— CAN. 

o. Purchaser forced to surrender 
land .] — Trust & Loan Co. of Upper 
Canada v. Covert & Ruitan (1870), 
30 U. C. R. 239.— CAN. 

p. Omission of formal words in con- 
veyance.] — Brown v. O’Dwyer (1874), 
35 U. C. R. 364.— CAN. 

PART XL SECT. 2, SUB-SECT. 5.— 

B. (d) i. 

a . Right to damages.] — In an 
on on the covenants for seisin & 
right to convoy, pltf. is not entitled to 
suDstantial damages without showing 
an eviction or ouster from the pre- 
mises in question, or some other facts 
which wo^d entitle him to more than 
nominal damages.— Snider v. Snider 


(1863), 13 C. P. 157.— CAN. 

r. .] — Rojeok V. Sinclair 

(Man.), [1924] 3 W. W. R. 785.— CAN. 

t. When action lies — Purchaser 
mortgagor to vendor.] — ^Whero a pm- 
chaser mortgages the same lands to 
his vendor in fee, to secure payment 
of the purchase -money, ho cannot 
sue the vendor, for breach of covenant 
for good title, while the mtge. con- 
tinues In force. — H uyck v. McDonald 
(1834). 3 O. S. 292.— CAN. 

a. — Pjkes V. Stiliohan 

(1856), 14 U. C. R. 53.— CAN. 

b. .] — Kavanaqh V . 

Kingston Corpn. (1876), 39 U. C. R. 
416.— CAN. 

0 . Want of title in grantor.] 
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money. — Re Hughes, Ex p, Elmes (1864), 4 New 
Bep. 3 ; 33 L. J. Bey. 23 ; 10 L. T. 314 ; 12 W. R. 
778, L. C. 

2836. Right to damages — Implied covenant.] — 

Turner v. Moon, No. 2450, ante, 

2837. .] — Great Western By. Co. 

V, Fisher, No. 2457, ante. 

2838. Effect of condition excluding liability 

for Incorrect statements.] — In 1911 the vendor as 
beneficial owner conveyed to tlie purchaser a farm 
with the messuage, closes, or parcels of land 
belonging thereto, called Bank Hey Farm, con- 
taining 84 acres 3 roods 4 poles, or thereabouts, 
A in the occupation as t-o part thereof by T. &; as to 
the remainder therec^f by C., all which i^remises 
were more particularly described in the plan 
indorsed thereon & coloured red. The plan 
included a small stiap of land some 100 feet long 
by 30 feet wide which had formerly formed part 
of Bank Hey Farm, but as to which it was admitted 
for the puri) 08 es of this action that at the dal^e of 
the conveyance an adverse title under 8tat. 
Limitations had been acquired by adjoining 
owners, in the view the ct. took of the evidence 
the acts of tlic adjoining owners had been brought 
to the notice of the vendor, who became entitled 
in possession to the propei-ty in 1 900 under the will 
of testator who died in 1883. (k)ndition 14 of the 
conditions of sale under which the vendor sold 
X^rovided that any incorrect statement in the 
I)articulars was not to annul the sale, nor was the 
vendor or x>ui’chaser to be allow(‘d comiDensation 
in resi)ect thereof. In an action by the purchaser 
to recover daitiages from the vendor under the 
covenants for title imxfiied by the vendor con- 
veying this strix) of land as benelicial owner : — 
Held : (1) condition 14 did not, alter the execu- 
tion of the conveyance, x>revent the xuirchaser from 
jecovering damages against the vendor under the 
covenants for title implied by the vendor conveying 
as beneficial owner in any case to which such 
covenants were ai^xfiicable ; (2) the measure of 

damages was not the difference in price which 
would have been obtained at the sale if thedisimtcd 
strip had not been included in the lot sold, but 
the difference in value of the land as purporting 
to be conveyed &> the land as it actually passed 
to the purchaser. — Eastwood v. Ashton, (1913J 


2 Oh. 39 ; 82 L. J. Ch. 313 ; 108 L. T. 759 ; 57 
Sol, Jo. 533 ; revsd., [1914] 1 Oh. 68, 0. A. ; 
restd., [1915] A. O. 900, II. L. 

Anfiotations : — Oenerally, Refd. Norman v. Norman, [IDIDJ 
1 Ch. 297 ; Watcham v. East Africa Protectorate, 11919] 
A. O. 633. 

2839. When action lies — Sale void for non-pay- 
ment of purchase-money.] — The vendee of lands 
may sue on a covenant for title, although the sale 
has previously become void by the non-X)ayment 
of money on a certain day. — R aynolls v. Wool- 
MER (1672), 1 Freem. K. B. 41 ; 89 E. R. 33. 

2840. Necessity for actual interference with 

title.]— B utterfield v. Marshall (1701), 1 Lut. 
603 ; 125 E. R. 316. 

2841. Defence to action — Title as good as that 
of predecessor.] —Cookes v. Fowns (1661), 1 Keb. 
95 ; 1 Lev. 40 ; 83 E. R. 832. 

Annotation .—Refd. May v. Pitt, [1900] 1 Ch. 610. 

2842. Fraud of original covenantor — 

Action by bona'flde purchaser for value.]— David 
V. Sabin, No. 2455, ante. 

Notice to purchaser.] - See Siib-soct. 3, A,, 

ante. 

Statute of Limitations.] — Limitatiom 
OP Actions, Vol. XXXll., x^p. 396, 397, Nos. 764, 
765. 

Recovery of purchase-money.] — See Pari XJ., 
Sect. 5, sub-sect. 2, post. 

ii. DaouKjts. 

2843. Measure of damages — Difference in value 

of land —Copyhold sold as freehold.] — Gray v. 
Briscoe (1607), Noy, 142 ; 74 E. R. 1104. 
Annotation Turner v. Moon, [1901] 2 (Jh. 82.'3. 

2844. .] — Turner v. Moon, No. 215(), 

ante. 

2845. .] —Eastwood v, Ashton, No. 

2838, ante. 

2846. Where land convoyed In undivided 

moieties — Covenant relating to one moiety only.] 

A. conveyed to C. an imdivid(‘d moi(4y of land its 
trustee. B. conveyed tlie other moiety as Ixmeficial 
owner. In an action by C. against B. rt>r damages 
for breach of covcuiant for qui(T enjoyment by 
reason of the cxi.stenc(‘ of liglits of way claimed 
by D. : — Held: (1) B. was liabhi only to the 
extent of one-half of any damag(‘s sustained by 


— \Vh(3re iwu ownern of laud effect an 
exchaiijfe, & mutual conveyanccB are 
executed between the paities, & one 
of them loBOH the estate conveyed to 
liim hi eonstMinonco of the want of 
litle In his ^rrantor, he is not obliged 
to resort to an action on tlie eovenants 
in the deed conveying the pmperty 
to him ; but may claim a reseiHslon of 
tho bargain, A a restoration of the 
lands conveyed by him. — Rose v. 
Anger (1875), 22 Gr. 525. — CAN. 

d. .] — An action will lie 

for tho veudoi’s breach of agree- 
ment In not making a good title 
within a reasonable time, or for breach 
of warranty. — J ackson e. Veich 
( 1857), 10 Ir. Jut. 201.— IR. 

e. .] — CULLIN V. Rinn (1887), 

5 Man. L. R. 8. — CAN. 

f. Defence to action — Seisin. ] - - 
Whore to a declaration In covenant 
for title generally, & a breach that 
deft, had no title, deft, pleaded a 
seisin in fee : — Held : the Issue lay 
upon 1dm, & he must show such 
seisin by proof of actual possession 
at some time as primd facie evidence 
of his estate in fee. — McKinnon v. 
Burrows (1833), 3 O. S. 114.— CAN. 

g. .] — In an action on a 

covenant for title, where deft, pleauis 
that he was seised in tho terms of tho 
covenant, the anus of proof lies upon 
him, & pltf. need not first prove a 


breach to entitle himself to a veidiet. 
- Lemehurikh V. Willard (1817), 3 
U. C. li. 285.— CAN. 

h. “ Surrender for cenusidera- 
Loa,]— V anbuskirk r. Mc’DritMO'rr 
(N. S.) (1912), 11 E. L. R. 100; 5 

J). L. R. 1,— CAN. 

k. iiemoval of ohstmctioris.] -WhiTC 
a conveyanco describes lands con- 
veyed as abutting on a lane, & the 
plan by wbieli tho lands are sold 
shows such lane, notwithstu-ndiiig 
which tho vcndoiw allow obst ructions 
in the shape of buildings to oontlnne 
thereon, the ct. will grant lellef by 
directing a removal of such obstruc- 
tions. — O’Sullivan v. Cluxton (1879), 
26 Gr. 612.— CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— 
B. (d) ii. 

l. Measure of damage.s — Purchase- 
money <£: interest.] — In an action for 
breach of covenant of good title 
the measm'o of damages is tho pur- 
chase-money paid with interest. No 
allowance is to bo made for tho im- 
T)rovoiuents or increased value. — 
McKinnon v. Burrows (1831), 3 
O. S. 590.— CAN. 

m. .] — A party is liable only 

for such damages as are tho natural 
consequences of his act or omission. 
WTierc, therefore, the vendee of land 
allowed it to bo sold for taxes accrued 


dining his veiidoi’s time, Sl n(‘gl(‘cted 
to redeem it within the year 
Held : on a coven tint for a riglit to 
convey, <!s: fieedom fioin incumbrances, 
lu3 could net HH of iiglit recover the 
value of tho land ho allowed to bo 
sold,— Mt'GoLLLM Davis (1851), 8 

U. G. R. 150.— CAN. 

n. .1 In an acllon on the 

covenants for heisiii light to con- 
vey, pltf. is not eiiUth'tl to Hubbtantlal 
damages without shoving an eviction 
or ouster from the premises in ques- 
tion, or homo other fuets vliielx would 
entitle him to nioio than nominal 
damages. — G raham v. IJAKEit (1861), 
10 C. Ik 426.— CAN. 

— liANNON V . Frank (1861), 

14 C. Ik 295.- CAN. 

.] — ]jL an action for 

breach of an absolnto eovenaut for 
title to land- — Hdft : pltf., vendee, 
was entitled only to nominal damageh 
where deft., vendor, had, alter action 
brought ae(]uu*ed the outstanding 
title. — Boulter v. Hamilton (1864), 

15 C. P. 125.— CAN. 

q. .1 — Nei^son V . Wallace 

(1906), 1 E. L. R. 500.— CAN. 

r. .1 — Deft., a foreigner, wldlo 

not expressly ^arantotdng title to 
ceiialn lots, led pltf. to believe he 
was ; although believing ho had, yet 
ho had no title to them. Pltf. had 
transferred certain proi>erty to deft.. 
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Secf. 2. — Rights and liabilities in relation to cove- 
Hants: Sub-sect, 6, B. (d) ii., cfc C, (a), (&) " 

(c) i-1 

C. ; (2) the measure of damages was (a) the differ- 
ence in the value of the land free from the rights 
of the way & fettered ; (h) the costs incurred by 
C. in defending an action brought by D. & of an 
appeal by C., two judges below having differed 
as to the existence of the rights of way. — Sutton 
V . Baillie (1891), C5 L. T. 528 ; 8 T. L. R. 17. 

2847. What may be recovered as damages — Cost 
of compromising adverse claim.] — Deft, conveyed 
premises to pltf. <fc covenanted for good title. An 
action of formedon was aftorwai'ds brought against 
pltf. by a party having better title, pltf. com- 
promised it for £550 : — Held : pltf. in an action 
for the bi'oacli of covenant, might recover the 
whole sum so paid, & his costs as between attorney 
& client, in the compromised suit, though he had 
given no notice of that suit to deft. For in an 
action on a general guarantee, the only effect of 
such want of notice to the indemnifying party is 
to let in proof on his part, that the compromise 
was improvidently made, & it lies on him to 
establish that fact, whicli was not done in the 
present case. — Smith v, Compton (18132), 3 B. A 
Ad. 407 ; 1 L. J. K. B. 146 ; 110 E. R. 146. 
Annotations : — Expld. Gray v. Lewis, Parker v. Lewis (1^^73), 

8 Ch. App. 1035. N.F. G. W. Ky. v. Plaher, [19051 1 Ch. 
316. Refd. Broom v. Hall (1859), 7 C. B. N. S. 503. 

2848. — .] — Gtreat Western Ry. Co. v, 

Fisher, No. 2457, ante. 

2849. Value of house built on land sold.] — 

A. sold some building land to B., <fe he covenanted 
for title. After some houses had been biult on i he 
land, the purchaser was evicted : — Held : the 
purchaser was entitled to recover upon the cove- 
nants, not only the value of the land, but ixlso that 
of the houses subsequently built thereon. — Bunny 
t;. Hopkinson (1859), 27 Beav. 565 ; 29 L. J. Ch. 
93 ; 1 L. T. 53 ; 6 Jur. N. S. 187 ; 54 E. R. 223. 
Annotation: — Consd. Tumor v. Moon, [1901] 2 Ch. 825. 

2850. - — Principal & interest of undisclosed 
mortgage.] — Re Hughes, Ex p. Elmes, No. 2835, 
ante. 

2851. Costs of contesting adverse claim — 

Not costs of appeal.]— Re Hughes, Ex p. Elmes, 
No. 2835. ante. 


2852. Value of land from which purchaser 

evicted.] — Although 32 Hen. 8, c. 9, s. 2, cannot be 
said to have been repealed by Real Property Act, 
1845 (c. 106), 8. 6, nevertheless since the passing 
of the latter statute a grant of lands to which the 
grantor has a title existing in fact, but of which 
he has never been in possession, & on wliich he is 
entitled only to a right of entry, will be valid, 
even although at the time of the grant a litigation 
is pending as to the title to the lands. A. sought 
to recover by ejectment certain lands ; the person 
in possession, amongst other defences, alleged 
that one-fourth share thereof belonged to B., who 
had never been in possession. Tliereupon A., for 
the sum of £10, took from B. a conveyance dated 
July 4, 1877, of his share, containing covenants for 
title & quiet enjoyment. The actual value of 

B.’s share was £500. A. tlien recoverc'd possession 
of the lands. Before the date of the conveyance 
B. had been bkpt., after A. had recovered pos- 
session of the lands, B.’s trustees in bkpey. re- 
covered possession from A. of tlie one-fourtii 
share which had been convoyed by B. to A. In 
an action by A. against B. for damages for breach 
I of the covenants for title A quu't enjoyment : — 

I Held : A. was entitled to recover from B. the sum 
of £500 as damages. — Jenkins v. Jones (1882), 9 
Q. B. D. 128 ; 51 L. J. Q. B. 438 ; 46 L. T. 795 ; 
30 W. R. 668, 0. A. 

Annotation: — Apld. Kennedy v. Lyell (1885), 15 Q. B. L. 
491. 

C. Quiet Enjoyment and Freedom from Incum- 
brances. 

(a) In General. 

2853. When covenant implied — Sale by pur- 
chaser from trustee of bankrupt — As against lessee 
of bankrupt.] — (1) Where pltf. purchased premises 
from defts., who had previously purchased from 
-ho trustee in bki)cy. of F., & pltf. was subse- 
quently evicted by a lessee of F. Held : there 
was no implied cov(‘nant by defts. for quiet 
mjoyment or freedom from incumbrance as against 
F. & his lessee, under C’onveyancing & Law of 
Property Act, 1881 (c. 41), s. 7 (1 ) (a), F. not being 
a person through whom defts. derived title other- 
wise than by purchase for value. 

(2) Defts., before convt^ying to jiltf., had severed 


tho part of llio consideration beiiij? 
deft.^fa supposed interest in said lots. 
Damages equal in amount to said 
interest given to pltf. — Graham v. 
Bremen (Man.) (1909), 9 W. L. B. 
041 -—CAN. 

t. .] — Bazin r. Bonnihoy 

(Man.) (1914), 27 VV. L. 11. 80; 10 
D. L. R. 3 00.— CAN. 

a. .] — BAGLF.Y r. B. C. 

Southern By. Co. (B. C.) (1918), 
37 D. L. R. 733.— CAN. 

b. .] — Matheson V. Thynne, 

[1926] 2 D. L. R. 157 ; [1926] 1 W. W. 
R. 645 ; 36 B. C. R. 376.— CAN. 

c. .] — Curran v. Carnkll 

(1888), 7 Nild. L. R. 375.— NFLD. 

2847 i. What may he recovered as 
damages — Costs of compromising ad- 
verse claim.] — Sown v. Hart (1853), 
30 U. C. R. 228.— CAN. 

2847 ii. W. sold & con- 

Yeyed lands by metes & bounds to 
B., who convoyed to D. by a deed con- 
taining absolute covenants for title. 
A poitiou of the land so conveyed w'as 
subsequently claimed by one R.. & 
an action of ejectment was brought 
by him to recover possession of It. 
B. subsequenUy compromised with It. 
respecting his claim: — Held: W.’s 
estate was only liable for W'hat should 
bo found to be the value of the piece 


of laud so claimed, 6c not the amount 
paid by his vendee on the occasion 
of tho compromise. — H art v. Bowen 
(1859), 7 Gr. 97.— CAN. 

d. Costs of contesting adoerse 

claim .] — A piu chaser, who had been 
ejected, suing upon his covenant for 
a good title, may recover as damages 
the costs of d<‘f ending an ejectment, 
])rought against him. — S ruBBS v. Mar- 
liNPALE (1857), 7 C. P. 52.— CAN. 

e. .] — Bleeker V. Myers (1826), 

Tay. 285.— CAN. 

f. Costs.] — Held: pltf. was 

entitled to recover the costs paid in 
defending himself in the suit of eject- 
ment under which he had been dis- 
possessed. — B rennan v. Servis (185J ), 
8 U. C. R. 191.— CAN. 

g. Not loss of profit.] — 

Hetherinoton V. {Sinclair (1915), 8 
O. W. N. 383 ; 34 O. L. R. 61 ; 23 

D. L. R. 630.— CAN. 

h. .] — Baoley V. British 

C’OLUMBIA yoUlTlERN RY. Co. (B. C.), 
[1919] 2 W. W. R. 250.— CAN. 

k. Effect of Knowledge of defect ] — 
Where heavy damages are given in 
an action of covenant for good title, 
6: It appears that pltf. knew tho state 
of deft. ^8 title, tho ct. will grant a new 
trial. — Emeki r. Miller (1820), Tay. 
330.— CAN. 


PART XL SECT. 2, SUB-SECT. 5.— 
C. (a). 

l. Covenant hg Canada Company.] 
— The Canada Co. by their charter, 
are not exi mpB'd from giving to pur- 
chasers of the lands granted to them 
by the Crown tiic usual covenants 
against their own acts ; & as to lands 
purchased from private individuals, 
tho Co. will be re( 3 uiied to give tho 
same covenants as another vendor. — 
ScARLEiT V . Canada Co., 1 Ch. Ch. 
90.— CAN. 

m. Necessity to m^cr hreach.] — Tho 
dcviHe(3 of a grantee suing upon the 
grantor’s covenant, that “ tne land 
was free from incumbrances,” must 
aver that the incuiribrance was uu- 
satlsfiod when tlio devisee took tlie 
estate. — Manaqan v. Fraser (1853), 
8 U. C. R. 11.— CAN. 

n. Extent of covenant .] — Held : a 
ratge. in fee made subsequently to 
a broach of a covenant for quiet 
enjoyment, & to an action for substan- 
tial damages therefor, does not estop 
the mtgor. from suing the vendor of 
the party from whom he purchased, 
on the covenant contained in the 
vendor’s deed for the property. — 
CUTHBERT V. STREET (1860), 9 C. P. 
386.— CAN. 

o. .] — Austin v. Ferguson 

(3 866), 25 U. C. R. 270.— CAN. 
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certain portions of the premises & retained them 
for municipal purposes, & on this account the 
lessee of F., after re-entering, refused to pay rent 
to pltf. as owner of the reversion : — Held : the 
severance of ownership was not an incumbrance 
by defts. within Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 7 (1) (a). — W oodward v. 
Margate Corpn. (1880), 2 T. L. K. 829. 

See Law of Property Act, 1925 (c. 20), s. 70, 
sched. II. 

Distinguished from covenant for right to convey.] 

— See Sub -sect. 5, B. (a), ante, 

(6) Who may Enforce. 

2854 . Successor in title of purchaser.] — Bid- 
lake V. Arundel (1036), 1 Rep. Ch. 93 ; 21 E. R. 
517. 

2855 . Executor of purchaser.]— Lu(’y v. Leving- 
TON (1071), 2 Lev. 26 ; 1 Vent. 175 ; 2 Keb. 831 ; 
83 E. R. 436 ; sahsequent proceedings (1073), 
Freem. K. B 103. 

Annotations: — Apld. Kingdon v. Nottle (1813), 1 M. & S. 

355. Distd. King V. Jonea (1814), 1 Marsh. 107. Apld. 

Knights V. Quarles (1820), 4 Moore, C. P. 532. Consd. 

Onno V. Broughton (1834), 10 Bing. 533 ; Raymond r. 

Pitch (1835), 2 Ci. M. 6^ IL 588. l^fd. Doe d. Angiesea v. 

Rugclcy (1844), G Q. B. 107. Mentd. KlddcU v. White 

(1704), 1 Anst. 281 ; Stead r. Carey (1845), 1 C. B. 406 ; 

Dawson v. Paver (1847), 5 Haro, 415 ; lie Wilton’s S. E., 

11007] 1 Ch. 50. 

2856 . Assign of purchaser.] — Where A. being 
possessed of certain iiremises for a term of years 
assigned part of them over to B. for the residue 
of liis term with a covenant for quiet enjoyment 
tSi B. afterwai'ds assigned them over to (\ : — Held : 
C. liaving been evicted by J., the lessor of A., for 
a breach of covenant committed by A. previously 
to the assignment to B. might maintain an action 
against A. upon the covenant for quiet enjoyment 
on the ground that there was privity of estate 
between A. A; C. — Campbell v. Lewis (1820), 3 
B. A Aid. 392 ; 100 E. R. 700 ; affg, S. C. suh iwm. 
Lewis v. Campbell (1819), 8 Taunt. 715. 
Annotations : — Reid. Ireland Bircham (1835), 4 L. J. C. 1\ 

305 *, David v. Sabin, 11893] 1 Ch. 523 ; Dewar i\ Good- 

man, [1908] 1 K. B. 94. 

(c) What Amounts to Breach. 
i. In Geyieral. 

2857 . Act of covenantee.] — Debt on bond with 
a condition reciting a sale of lands, & that the 
obligor shall warrant A. if he shall enjoy it peace- 
ably to him & his heirs to hold of a manor by 
soi'vices, etc. Deft, ph^ads a custom of the manor 
for the lord to (‘nter for rent arrear ; A that A. 
enjoyed iieaceably till his death, when pltf., his 


son, entered without admission contrary to the 
custom ; also stating an entry of the lord for rent 
arrear. The words “ warrant the said A.,” with- 
out saying what, shall bo meant of the lands so 
sold. 

If A. peaceably enjoy during his life, that is 
sufficient performance of the warrant. — -Grene- 

lipe’s Executors v. W (1538), 1 Dyer, 42 a ; 

73 E. R. 91. 

2858. Acts of persons other than covenantor.] — 

Broughton v. Conway (1504), Dal. 58 ; Moore, 
K. B. 58 ; Dyer, 240 a ; 123 E. R. 271. 

Annotations : — Consd. Foord v. Wilson (1818), 8 Taunt. 54,1 ; 

Niiid V. Marshall (1819), 1 Brod. & Bing. 319. Refd. 

Crayford v. Oayford (1628), Cro. Car. 106 ; Gale v. llecd 

(1806), 8 East, 80 ; Igguldcri v. May (180G), 7 East, 237. 

2859. .] — Fekrar v. Ferrar (1002), cited 

in Freem. (^h. 173 ; 22 E. R. 1139. 

Annotation: — Refd. CoUicott v. Hill (1662), Fiecm. Ch. 173. 

2860. .|— Collicott v. Hill (1002), Freem. 

Ch. 173; 22 E. R. 1139; sub nom. Colucot v. 
Hill, 1 Cas. in Ch. 15, L. C. 

2861. Sale of land with knowledge of in- 

cumbrance — Rentcharge.] — Harding v. Nel- 
THROPE (1067), Nels. 118 ; 21 E. R. 804. 

2862. Necessity for actual disturbance.] — V ani: 
V. Barnard (Lord) (1708), Gilb. Ch. 0 ; 25 E. R. 
5, L. C. 

2863. - — .] — Tliert^ must be a particular act 
shown by which pltf. is interrupted, otherwise 
the broach of a condition for a quiet enjoyment, is 
not well assigned. — Anon. (1715), 1 Com. 228 ; 92 
E. R. 1040. 

Anm)tation : — Mentd. Holland v. Fisher (1GC2), O. Bridg. 

181. 

2864. .] — In a conveyance of land by deft. 

to pltf., deft, covenanted for title quiet enjoy- 
ment notwithstanding any act or thing done or 
suffered by him or by any of his ancestors or pre- 
decessors in title. After the conveyance a decree 
was made in a suit in Ch., in which pltf., tliougli 
not a party, was r(‘presented as being one of a 
class of ])ersons against whom the suit was brought, 
& by tiie decree the land so conveyed by deft, was 
declared to be subject to a general right of common 
over it : — Held : (1) the decree alone, without any 
entry or actual disturbance of pltf. in liis possession, 
was no breach of deft.’s covenant for quiet enjoy- 
ment ; (2) the cl., in th(» absence of evidence of a 
grant of such riglit of common by some pre- 
decessor in title of deft., would not infer that there 
must have been such grant so as to be a breach of 
his covenant for title within the m(‘aning of the 
covenant. — Howard v. Maitj.and (1883), 11 


p. .] — a oovoiiant in a deed 

1 hat the land conveyed 1 h five from all 
iiicuTubrances exlendH to a lien for 
hewerage rates by the city In which the 
property is situated, & entitles the pur- 
I’haser of the pioperty to claim exonera- 
tion at the hands of the vendor. — 
Nathanson V. Campbell (1921), 54 
N. a. li. 384.— CAN. 

q. .] — The obligation to pay 

liicumbranoos which the law generally 
fastens on the purchaser of an equity 
may be displaced & nullified by express 
provision. — Northern Trusis Co. v. 
Howland & Hanbury Manufactur- 
iNo Co., Third Party, [1921] 2 
AV. W. It. 709.— CAN. 

r. .] — Fausetp V. Keleher, 

[1924] N. Z. L. R. 1.— N.Z. 

t. Covenant limited to vendor's 
acts.^ — After a conveyance Inciun- 
branoes upon the property sold were 
discovered, created by a former 
owner, but of which neither the vendor 
nor the pui*chaser had been previously 
aware. The covenants given by the 
vendor only extended to his own acts 

J. — ^VOL. XL. 


& the acts of those claiming under him : 
— Held : the vendor was not bound 
to pay off tbo hicumbrauees.— 
Buck, Peck v. Buck (1873), 6 J*. R. 
98.— CAN. 

a. Covenant to ]my mortuaqc .] — 
Eoleson v. Howe (1879), 3 A. R. 566. 

—CAN. 

b. Covenant to warrant d' defind.] 

- A covenant to warmut & defend is 
simply a covenant for quiet enjoyment. 

— llEDDKN V. Tanner (1896), 29 
N. S. R. (1 7 R. & G.) 40.— CAN. 

0 . Absence of covenant for title.]— 
Held : where a vemior conveys all his 
interest in land to purchaser without 
any covenant for title, express or im- 

{ )]led, on his part, purchaser holds the 
and subject to such incumbrances as 
attach to it. — B roder v. Glenn (1914), 
29 W. L. R. 368 ; 7 W. W. R. 71 ; 7 
Sask. 122 ; 20 D. L. It. 106.— CAN. 

d. Necessity for express covenant.] 
— Hannah v. National Investors, 
Ltd. (Man.), [1923] 1 W. W. 11. 699.— 
CAN. 


e. .1 — Re Hayward v. Disney, 

Disney v. Horwicii (Sank.), [1925] 
3 D. L. R. 989; 57 O. L. R. 365.— 

CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— 
C. (b). 

f. Asbwnee of part.] — An abbigiice of 
piu’t of the laud conveyed by a deed 
containing a covenant for seisin In fee 
may sue upon the covenant & recover 
damages In proportion to his interest. — 
Keyes v. O’Biuen (I860), 20 U. C. R. 
12.— CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— 
C. (c) 1 . 

2862 i. Necessity for actual disturb- 
ance.] — Good v. End (1850), 1 All. 
603.— CAN. 

2862 ii. . ] — The right to damages 

la not lessened by the fact that pltfs. 
have never been disturbed in their 
possession, if an incumbrance really do 
exist. — Gibson v. Boulton, Haokbtt 
V. Boulton (1853), 3 0. P. 407.— CAN. 

z 
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Sale oe Land. 


iSccL 2, — Rights atid liabililics in rdalio)i to cove- 
nanis: Svh-sect. 5^ O, (c) i. <fc ii,, (cZ).] 

Q. B. B. 695 ; 53 L. J. Q. B. 42 ; 48 J. P. 165, 
C. A. 

Annoiaiion : — Retd. Unitod States Shipping Board r. 
Burrell, [1923] 2 K. B. 739. 

2865. .] — In PlatVa Law of Coveriania, how- 

ever, it is laid down (p. 331) that a covenant 
against incumbrances in similar form where no 
incumbrances are sj)ecified is not broken by the 
existence of incumbrances, but that an actual 
interruption of enjoyment at least by claim or 
demand on the purchaser is necessary to jiLstify 
an action. Tliis seems to me the correct con- 
struction of the covenant (Nevillk, J.). — Not- 
TiDGE V. Dering, Haban V. Dkiung, [1909] 2 Ch. 
647 ; 79 L. S. Ch. 65 ; 101 L. T. 491 ; on appeal, 
[1910] 1 Ch. 297, C. A. 

Annotation : — Mentd. lie Evered, Molinciix v. Evered (1910), 
102 L. T. 694. 

2866. Whether restricted to disturbance by legal 
title.]— Dudley v. Folliott, No. 2873, post. 

Covenants in leases .] — See LiAndlord & Tenant, 
A'ol. XXXI., pp. 129-138, Nos. 2633-2741. 


ii. Particular hisianccs. 

2867. Claim to rentcharge — On death of tenant 
in tall.] — ItuDiARD V. Hannington (1586), 1 
And. 162 ; 123 E. R. 408 ; suh nom. Uamington 
V. Ryder, 1 Leon. 92 ; sicb nom. Hannington v. 
Richards, Gouldsb. 59 ; sub nom. Haverington’s 
Case, Owen, 6. 

Annotation : — Consd. Lampet’s Case (1612), 10 Co. Bcp. 
46 b. 

2868. Claim by son of tenant for life.] Anon. 
(1586), Moore, K. B. 249 ; 72 E. R. 560. 

2869. Trespass by servant of covenantor.] — 
Seaman Brownings Case (1588), 4 Leon. 123 ; 
74 E. R. 771. 

Annotation : — Mentd. Bofeon v. Saiidford (1690), 3 Mod. Bcp. 
321 . 

2870. Ejectment of one of two covenantees— 
Covenant to husband & wife.] — On a covenant 
that A. & his wife shall enjoy, etc., a breach that 
A. was ousted is sufficient. — P enning v. Plat 
( 1615), Cro. Jac. 383 ; 79 E, R, 327. 

Annotation : — Mentd. Smith v. Scott (1859), 6 C, B. N. S. 
771. 

2871. Wife’s title to dower.] — A ndrews v. 
Tanner (1665), 1 Kcb. 937 ; 83 E. R. 1330. 

2872. Erection of gate.] — If a man covenant 
that he will not interrupt the covenantee in the 
enjoyment of a close ; the erection of a gate which 
intercepts it, is a breach of the covenant, although 


he had a right U) erect it. — A ndrews v. Paradise 
( 1724), 8 Mod. Rep. 318 ; 88 E. R. 228. 

Annotations: — Ezpld. I’ottey v. PaXBons, [1914] 1 Ch. 704. 
l^fd. Shaw V. Stanton (1868), 30 L. T. 0. 8. 362 ; Anderson 
V. Appenheimer (1880), 5 Q. B. D. 602 ; Harrison Ainslie 
V. Muncaster, [1891] 2 Q. B. 680. 

2873. Confiscation of land by foreign state.] — 

A covenant in a conveyance of lands in America, 
during the time of the Rebellion in that country, 
that the grantor had a legal title, & that the 
grantee might peaceably enjoy, etc., without the 
let, interruption, etc., of the grantor his heirs, 
of or any other person whomsoever, is not broken 
by the States of America seizing the lands as for- 
feited for an act done previous to the conveyance ; 
notwithstanding the subsequent acknowledgment 
of their independence by this country. Such a 
covenant does not extend to the acts of wrong- 
doers, but only to persons claiming by a legal 
title. —Dudley v. Folliott (1790), 3 Term Rep. 
581 ; 100 E. R. 746. 

Annotation : — Mentd. Ogden v. Folliott (1790), 3 Term Hep. 
726. 

2874. Claim of right of way — Way of necessity.] 

— An action on the covenant for quiet enjoyment 
may be maintained for the distm’hance of a way 
of necessity. — Morris v. Edgington (1810), 3 
Taunt. 24 ; 128 E. R. 10. 

Annotations : — Consd. Wllbon v. Bagshaw (1830), 5 Man. A 
Ry. K. B. 448 ; Barlow v. Rhodes (1833), 1 Cr. & M. 439 ; 
Plant V. .Tames (1833), 5 B. & Ad. 791. Beld. Pheysey v. 
Vlcary (1847), 16 M. & W. 484 ; Tatton v. Hammersloy 
(1849), 3 Exch. 279 ; Dodd v. Burchell (1862), 1 H. & C. 
113. 

2875. Eviction by heir-at-law of covenantor.] - 

Declaration by exors. of covenantee for breach of 
covenant for quiet enjoyment, after reciting that 
deft.’s wife was heiress of A., alleged that deft, 
covenanted that for & notwithstanding any act, 
matter, or thing done, omitted, etc., by deft. & 
wife or A. deceased, deft. k> wife were lawfully 
seised of or entitled to the premises, etc., that 
for & notwithstanding, etc., deft. & wife had i:)ower 
to ai)point the said i^remises, etc., to the uses 
thereby declared. That it should be lawful for 
testator, his heirs, etc., peaceably to enter 
possess the said premises, etc., witliout any lawful 
let, suit, or eviction of deft. & wife, or of, from, 
or by any other x>(^4*son, lawfully or equitably 
claiming under them, or A. deceased. Then 
followed a covenant for further assurance against 
all acts, etc., of deft. <te wife, & all persons claiming 
under them or A. deceased. The declaration 
alleged, as a breach of covenant for quiet enjoy- 
ment, that testator was not permitted peaceably, 
etc., to enter & possess, etc., in words negativing 


2866 i. Whether restricted to disturb- 
ance by legal title .] — C()CIIr\nk v. 
McDonald (1861). 11 C. P. 202.— 

CAN. 

g. Concealment of inoumJbranre .] — 
Lovelace v. Hahrinoton (1879), 27 
Gr. 178.— CAN. 


PART XI. SECT. 2, SUB-SECT. 6.— 
C. (0) il. 


28711. Wife*8tUl€todotver.]--it is no 
breach of the covenant for seisin free 
fi’om incumbrances that covenantor’s 
wife is olive & had not barred her 
dower. — Dower v. Brass (1842), 1 
Unt. Dig, 1542.— CAN. 

2871 ii. .] — Hoyt v. Widder- 

FIELD (1848), 5 U. C. R. 180.— CAN. 

2871 lii. .] — Thornhill©. Jones 

(1854), 12 U. C. R. 231.— CAN. 


2871 iv. .] — Back v. Curbi 

(1855), 12 U. C. R. 334.— CAN. 

2871 V. .] — ^Wilson v. Bigga 

(1866), 26 U. 0. R. 85.— CAN. 

2871 vi. .] — McClure v. Graf 

TON (1868), 19 C. P. 149.— CAN. 


h. Arrears of taxes.] — Where in 
eovonaut for quiet enjoyment free from 
incumbrances, the breaoh assigned was, 
that £15 was duo upon the land for 
arrears of taxes, without stating of 
what nature : — Held : bad. — Wii^ON 
r. Rorke (1846), 2 U. C. R. 437.— 
CAN. 


^ k. — — .]— Moore v. Hynes (1862) 
22 U. C. R. 107.— CAN. 

.] — Harry v, Anderson 

(1864), 13 O. P. 476.— CAN. 


(1875), 37 U. C. R. 301.— CAN 

n. .] — Silverthorn v. 

(1876), 40 U. C. R. 73.— CAN. 




Lov^ 


o. .] — Deft, agreed to give 

to pltf., a purchaser of lands, “ a 
Torrens title, free of any & all encum- 
brances.*' After such title had been 
given, it was found that there were 
taxes under Land Drainage Act against 
the lands which the purchaser paid : — 
Held : the covenant did not become 
merged in the subsequent transfer & 
certiheato, & the purchaser was 


entitled to recover the taxes so paid. — 
Freeman v. Calvkrley (1916), 31 
W. L. R. 514 ; 10 W. W. R. 567.— 

CAN. 

p. Reservation of highway.] — A 
public highway is not an Incumbrance 
within the covenant for quiet enjoy- 
ment. — Moore r. Boulton (1852), 10 
U. C. 11. 140.— CAN. 

q. .] — Peake v. Mitcrell, 

Mitchell r. Peake (1913), 24 O. W. U. 
291 ; 4 O. W. N. 988 ; 10 D. L. U. 
140.— CAN. 

r. Incu'm})rance8 not created by 
vendor,] — ^Whitehousk©. Roots (1860), 
20 U. C. R. 65.— CAN. 

t. Local improvement rale — Created 
at instance of covenantor,] — Cumber- 
land V. Kearns (1889), 18 O. R. 151 ; 
17 A. K. 281.— CAN. 

a. Disturbance .] — Irtaibkks v. Gold 
Medal Furniture Manufacturing 
Co. (1899), 30 S. C. R. 66.— CAN. 

b. .] — Drouin © Morisettk 

(1901), 31 S. C. R. 563.— CAN. 

0 . Tax upon increased value.] — 
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the averment, but that on the contrary thereof, 
P., claiming as heir of A., brou^t ejectment against 
testator, & recovered possession of the premises. 
Plea (inter alia)^ that A. died, leaving deft.’s wife 
heiress-at-law, & testator in^gated P. to claim 
the premises, & institute the proceedings against 
him, & so testator was ousted through his own act ; 
replication, de injuria : — Held : the covenant for 
quiet enjoyment was not qualified by the restrictive 
words introductory to the set of covenants. — 
Young v, Raincock (1849), 7 C. B. 310 ; 18 L. J. 
C. P. 193 ; 13 L. T. O. S. 401 ; 13 Jur. 539 ; 137 
E. R. 124. 

Annotations: — Mentd. Stroughill v. Back (1850), 14 Q. B. 

781 ; Wiles v. Woodward (1850), 5 Exch. 557 ; Norman 

V. Mitchell (1854), 5 Be G. M. & G. 048. 

2876. Raising level of stream — On property of 
covenantor adjoining.] — A. sold a piece of land to 

& covenanted for quiet enjoyment. Afterwards 
A. raised the level, by 3 inches, of a bi ook running 
past C.’s grounds through his A.’s property : — 
Held : this was not a proper subject of complaint 
for the inf/orference of this ct. — I ngram v. More- 
c\iAFT (1863), 33 Beav. 49 ; 55 E. R. 284. 

2877. Subsidence due to old working of mines.] — 
Spoor v. Green, No. 2831, ante. 

2878. Interception of water flowing into well — 
Sale of neighbouring land to railway company.]— 
M. sold to B. a well, on M.’s land, with right to B. 
to draw water therefrom through pipes in M.’s 
lands, & covenanted for himself, his lieirs, or 
assigns, not to disturb B.’s right. M. voluntarily 
sold to a railway co, some land near, & owing to 
their operations the springs that supplied the well 
wore intercepted. Sc the well became dry : — Held : 
R. had not broken his covenant, for it only applied 
to the water that flowed from the well after reach- 
ing it, & not before it reached it. — Brain v. 
Marfell (1879), 41 L. T. 455 ; 44 J. P. 56 ; 28 
W. R. 130, C. A. 

2879. Severance of ownership by vendor.] — 

AVoodward V. Margate Corpn., No. 2853, ante. 

Defect of title — Effect of notice to purchaser.] - 
•See Sect. 2, sub-sect. 2, ante. 

(d) Remedies for Breach. 

2880. Right to lien — On stock transferred by way 
of purchase price.] — Purchaser, without notice of 
a rentcharge, transfers stock in payment, the 
j)arty entitled for life grants an annuity out of the 
dividend, secured by a letter of attorney to 


I’eceive the dividends, to a person who had not 
notice of the transaction ; the purchaser of the 
estate is evicted by grantee of the rentcharge, 
he has no lien on the stock. — Cator v. Pembroke 
(Earl) (1783), 1 Bro. 0. C. 301 ; 28 E. R. 1145 ; 
affd. (1787), 2 Bro. O. C. 282, L. C. 

AnnoUiiioTur : — Consd. Crompton v. Molboui*no (1832), 5 

Sim. 353. Difltd. Small v. Attwood (1832), You. 407. 

2881. Right to deduct from purchase-money.] — 
Lacey v. Ingle (1847), 2 Ph. 413 ; 41 E. 11. 1002, 
L. C. 


2882. Right to apply unpaid purchase-money - 
In purchase of portions of estate not conveyed.] - 

Lacey v. Ingle (1847), 2 Ph. 413 ; 41 E. R. 1002, 

L. C. 

2883. Action on covenant.] —A. purchased pro- 
perty which was conveyed to him in fee with a 
covenant only for quiet enjoyment, by B. the 
vendor. Within a month A. mortgaged the i)ro- 
perty to O. to secure a sum of money & interest, 
but was afterwards, after an action of ejectment 
(‘victed by D., who claimed by a title paramount 
to A. &; B. A. defended the action without con- 
sulting B., & incurred costs thert‘l)y. A. then 
brought an action against B. upon his covenant ; 
but was stopped by a plea that at the date of Ihii 
eviction the legal estate in the premisi‘S was not 
in A., but C. B. afterwards paid olf the mtge., 
C., the mtgee., handing him over the mtge. deed, 

signing an acknowledgment by indorsement 
thereon, of the receipt of the mtge. money A 
interest from the deft. B., Sc tlie same was in full 
satisfaction Sc discharge of the mtge. debt. Sc of 
all right of action or demand on the i)art of the 
mtgee. against B. under tlie covenant foj* quiet 
enjoyment. A bill having been liled by A. 
against B. praying that A. might bo declanul 
entitled to the benefit of the covenant for (piiet 
enjoyment, & for a reference to the master to 
assess the damage sustained by A. pltf., in con- 
sequence of the broach of sueli covenant : — Held : 
A. had clearly a right to have the damages 
assessed ; Sc leave was accordingly given to him 
to bring an action upon the covenant within a 
time mentioned in the order, B. being at the same 
time restrained from setting up, in defence to the 
action, the mtge. deed or the indoi*semont thereon. 
— Thornton v. Court (1853), 3 T)e G. M. Sc G. 
293 ; 22 L. J. Ch. 361 ; 20 L. T. O. S. 318 ; 17 
Jut. 151 ; 43 E. R. 115, L. JJ. 

Annotation : — Consd. Walker v. Joiios (18G()), L. JJ. 1 P. C. 

50. 


Elaet V. Shafer & Du nsmork (1916), 

34 W. L. 11. 57 ; 10 W. W. R. 120.— 

CAN. 

d. Arrears of raics.^ — A holding 
was sold by the Land Commission to 
realise arrears of purchase annuity. 
There were arrears of poor rate due 
by the vendor in respect of the holding. 
The purchaser after oonveyaiico paid 
these arrears under threat of distraint 
Sc olaimed to be refunded the fund so 
paid out of the surplus purchase - 
money : — Held : as poor rate was a 
personal liability payable by the 
occupier. & was not a charge or inoum- 
branoe on the land, the purchaser was 
not entitled to bo repaid the amount. 
—lie Wakeham (1923), 58 I. L. T. 
5.— IR. 

0 . Delay in giving possession.] — 
SoHULTs Brothers v. Roodepoort 
Venture Syndicate, [1906] T. H. 
356.-H5. AF. 


PART XI. SECT. 2, SUB-SECT. 6.— 
0. (d). 

2881 i. to deduct from purchase- 

nioTiey.]— Ordinarily, where th© vendor 
Is unable to convey the whole of the 
land which he has oontraot^d to sell, 
the purchaser may refuse to complete 


the purchase, in which case ho may sue 
for damages or require the vendor to 
convey that to which he can make 
title & to submit to a proportionate 
abatement of the purohase -money. — 
Ontario Asphalt Block ("o. e. Mon- 
treuil (1913), 5 O. W. N. 298 ; 29 
O. L. R. .534 ; 24 O. W. R. 838 ; 12 
D. L. R. 223.— CAN. 

2881 il. .] — Acton -Adams v. 

Rutherford (1914), 33 N. Z. L. R. 
774.— N.Z. 

28831. Action on covenant,] — Thomas 
V, Crooks (1854), 11 U. C. R. 579.— 

CAN. 

2883 ii. .] — After a contract had 

been perfected by conveyance a bill for 
compensation on account of defects 
cannot be maintained ; after convey- 
ance the purchaser is confined to his 
remedy upon the covenants. — Penrose 
V. Knight, Cass. Dig. 2ud. ed. 776. — 
CAN. 

2883 iii. .] — Snyder v. Snyder 

(1873), 22 C. P. 361.— CAN. 

2883 iv. .] — Gilmour r. Trustee 

Co. op Winnipeg & District Regis- 
trar FOE Winnipeg (Idan.). [1923] 4 
D. L. R. 344 ; [1923] 3 W. W, R. 177. 
—CAN. 


2883 V. .] — A suit for compensa- 
tion for breach of an express or implied 
covenant for title i<c quiet enjovment 
in respect of a sale deed executed after 
coming into force of Transfer of 
Property Act, 1882, s. 55, is governed 
by Limitatioii Act, 1908, Art. 116. — 
Arunachala V, Ramahmi (1911), 
J. L. R. 38 Mad. 1171.— IND. 


2883 vi. .] — Craig v. Hofkins 

(1732), Mor. Diet. 16,623.-H5COT. 

f. What damages recoverable — Costs 
of ejecting trespasser. ] — Whelan v. 
Hannigan (1879), 5 V. L. IL (Law) 
35.— AUS. 

g. .] — Taxes due upon land at 

the time of sale, arc an incumbraiioe 
within the covenant for quiet enjoy- 
ment ; but pltf. can recover only the 
arrears duo at the date of the convey- 
ance. — H aynes v. Smith (1853), 11 
U. C. R. 57.— CAN. 


h. .] — pRoerrou v. Gamble 

(1858), 16 U. C. R. 110.— <?AN. 

k. .1 — Connell v. Boulton 

(1866), 25 U. C. R. 444.— CAN. 


1. .] — ^A covenant against in- 

oumbranoes in a deed purporting to 
convey the hagai fee aiinple, runs witJi 
the laud, although the grantor was in 
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iScci. 2, — liighis and Uahiliiics in rclalion io cove- 
nonis: Sub-sect, 5, C. {d), cfc £>, {a) efc (6).] 

2884. Injunction — Distraint by vendor on 
tenant’s of property — For arrears of rent accrued 
since assignment.] — Where a vendor has executed 
a legal assignment of property to a purchaser, the 
€t. of Ch. will not, on application of the latter, 
interfere by injunction, to restrain the former from 
illegally distraining upon the tenants of the 
property assigned, for alleged arrears of rent 
accrued since the assignment. — Best v. BraivE 
(1853), 1 1 Hare, 309 ; 21 L. T. O. S. 193 ; 1 W. B. 
229 ; 68 E. B. 1318 ; sub nom, Drake v. West, 
22 L. J. Ch. 375. 

2885. What damages recoverable— Purchase at 
undervalue.] — A. draws in B. a young gentleman to 
sell his esi ate at a great undervalue, 'svith covenants 
from B. for A.’s quiet enjoyment. A. is evicted, 

brings action on the covenants. B. relieved in 
equity upon repayment only of the purchase- 
money A, interest, & not left liable at law to answer 
Ihe value of the land upon the covenant. — 
Zoucii i\ SwAiNE (1085), 1 Vern. 320 ; 23 E. It. 
195. 

2886. Eviction from part of land sold.]^ — 

Jenkins v. Jones. No. 2852, a7iie. 

2887. Arrears of annuity charged on land — 

Right to interest — Negligence of covenantee.] — 

Where deft, conveyed an estate to phf. with a 
covenant for quiet enjojTnent, also gave an 
indemnity bond with sureties against “ all costs, 
claims, demands, damages & expenses whatso- 
ever,” pltf. having been obliged to i)«y divers 
sums for arrears of an annuity charged on the 
estate, sued deft, on the bond to recover them back 
with interest ; the jury found that pltf. had been 
negligent in not suing the sureties on the bond at 
the time the payments were made : — Held : this 
finding prevented pltf. from recovering the 
interest. — ^Anderton v, Arrow^smitii (1839), 2 
I’er. & Dav. 408. 

Annotation : — Refd. Potre v. Duncombe (1851), 2 L. M. & P. 

107. 

Covenants in leases.]— iSce Landlord & Tenant, 
\oh XXXI., pp. 139-141, Nos. 2712-2708. 

D. Further Assurance. 

(a) In Oeneral. 

2888. Covenant to assiue as counsel should 
advise — Necessity for notice by covenantee.] — 

Bennet’s Case (1582), Cro. Eliz. 9 ; 78 E. B. 275. 

2889. .] — If a person covenant to 

convey lands to a purchaser, his heir need not aver 


I notice of his title in a declaration founded on a 
I breach of covenant by the covenantor ; & even 
if it be necessary, an averment of a request is 
sufficient to imply such notice. Where, therefore, 
in an action by the heir of a purchaser, to whom 
an estate had been conveyed in fee by a tenant for 
life under a covenant that his first son who should 
attain the age of twenty-one, should, at the 
request of the purchaser or his heirs, by such 
common recovery, fine, & other assurances as 
counsel should advise, effectually convey the 
premises to the purchaser, & he having died, & 
his heir having requested the tenant for life to 
cause his eldest son, then of age, to suffer a recovery, 
& the tenant for life having refused to do so. 
In a declaration on this covenant by the heir of 
the purchaser against the tenant for life : — Held : 
it W’as not necessary to aver that the latter had 
notice of the heir’s having become entitled to the 
property ; it was unnecessary to allege a request 
by the heir to the son of the tenant for life to 
suffer the recovery, as the covenant was entered 
into by his father, neither was it necessary to 
aver that counsel liad advised a recovery to be 
suffered, nor that the heir of the purchaser had 
offered to make a tenant to the pra>cipe . — Blicke 
V. Dyivioke (1824), 2 Bing. 105 ; 9 Moore, 0. I\ 
203 ; 2 L. J. O. S. C. P. 140 ; 130 E. B. 245. 

2890. Covenantee must take professional 

advice.] — Bennet’s Case (1582), Cro. Ehz. 9 ; 
78 E. B. 275. 

2891. .]— Covenant in a bargain & 

sale of lands in fee, for further assurance as the 
counsel of the bargainee shall advise ; tht* 
bargainee, though learned in the law, cannot 
advise ; but some of his counsel ought. — B ork- 
wel’s Case (1593), 5 Co. Bep. 19 b ; 77 E. B. 78 ; 
sub nom. More v. Boswell, Cro. Eliz. 297. 

2892. Conveyance void for want of surrender — 
Further assurance not enforceable.] — Fursaker v. 
Bobinson (1717), 1 Eq. Cas. Abr. 123, pi. 9 ; Gilb. 
Ch. 139 ; Free. Ch. 475 ; 21 E. B. 929. 

2893. On whom binding — Assignees on bank- 
ruptcy of covenantor.] — ^\^ere a trader sold an 
estate & conveyed it as tenant in fee simple, with 
the usual covenant for further assurance, 
became bkpt., & it was afterwards considered 
that he was tenant in tail only, it was ordered that 
the Comr. should be at liberty to execute a deed 
of confirmation to the purchaser & that the 
assignees should convey . — Re Phelps, Fx y. 
Fripp (1846), 1 De G. 293, Ct. of B. 

2894. By whom enforceable — Assignees of pur- 
ihaser — Husband & wife — Both must join in 


fact seised only of an equity of redemp- 
tion, & can be sued upon by the assignee 
of the covenantee, who will be entitled 
to substantial damages, represented by 
1 ho amoimt for which the mtge. stands 
us security, though it may not be yet 
duo. — Empire Gold Mining Co. v. 
Jones (1869), 19 C. P. 245.— CAN. 

m. .] — Trust & Loan Co. of 

Upper Canada v. Covert & Huttan 
(1876), 39 U. C. li. 327.— CAN. 

n. .]— McCJrae V. Backer (1885), 

9 U. It. 1.— CAN. 

o. .] — Where the vendee of 

lands, who had himself after piir- 
cliaelng mortgaged the property, 
brought action for breach of covenant 
against incumbrances; 6c the mtge., 
constituting the breach, covered other 
lands as well as his, & was for an 
amount much greater than the present 
value of the land, & it was impossible 
to apportion it: — Held: the measure 
of damages was the whole amoimt due 
on the mtge., which should be paid into 
ct. to Insure Its reaching its proper 
destination. — McGilli^tiay v. mimico 


Klal Estate Rki urity Co. (1896), 28 
O. It. 265.— CAN. 

p. .] — Defts. gave covenants 

as to title : — Held : pltf. is entitled to 
have intges, discharged & removed 
from record, & damages must be the 
sum required to obtain such release. — 
Rost v. Syndicat Lyonnais Du 
Klondike (1908), 9 W. L. 11. 352.— 
CAN. 

q. .] — A purchaser evicted 

from his holding is entitled to recover 
from a vendor who has guaranteed his 
title the value of the laud at the date 
of the eviction. — N aoardas Saubiia- 
OYADAS V. AmUEDKHAN (1895), I. L. R. 
21 Bom. 175.— IND. 

r. Judgment for dower.] — 

Hodqins V. Hodgins (1863), 13 C. P. 
146.— CAN. 

t. .] — In an action on a 

covenant for quiet enjoyment, the 
breach alleged was the recovery of a 
Judgment for dower, & eviction of deft, 
from one-third of the land : — Held : 
pltf. was entitled, in assessing damans, 
to recover the costs of the dower suit. 


& to tbe whole value of the dower 
estate, not merely damages to the 
bringing of this action. — Stuart v. 
Mathikson (1863), 23 U. C. R. 135.— 

CAN. 

a. Costs.] — W. sold land to 

H., & covenanted to indemnify him 
against a mtge. thereon: — Held: H. 
was not entitled to solr. & client, but 
only to party 6c party, costs of an action 
on the covenant. — Hutton v. Wanzer 
(1886), 11 P. K. 302.— CAN. 

b. Costs of purchasing access.] 

—Palmer v. Jones (1901), 21 C. L. T. 
656 ; 2 O. L. R. 632.— CAN. 

c. Injunction.] — Heap v. Craw- 
ford (1864), 10 Gr. 442.— CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— 

D. (a). 

d. Independent covenant.] — Bowlen 
V. Canada Permanent Trust Co., 
[1925] 3 D. L. 11. 786 ; [1925] S. C. K. 
672.— CAN. 

e. Necessity for registration. ] — Hicks 
V. Powell (1869), 17 W. R. 449.— IND. 
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action.] — If lands be conveyed with a covenant 
of further assurance & afterwards assigned to 
husband & wife, they must both join in an 
action on the covenant. — Middlemore v. Goodale 
(J638), Cro. Car. 503 ; W. Jo. 400 ; 79 E. 11. 1033. 
Jnnotationa : — Apld. Campbell r. Lewis (1820), 3 IJ. & Aid. 

392. Refd. Harper v. Bird (1678), T. Jo. 102 ; David v. 

Sabin, 11893] 1 Ch. 523. 

2895. Heir of purchaser.] — K ing v. Jones, 

No, 2901 , post 

(h) WJuit further Assurance may he required. 

2896. General rule.] — Semhle : unless there be 
words in a conveyance to show it was intended 
that the covenant for further assurance should 
extend to enlarging the estate conveyed, & to 
barring an interest in other persons than the 
^antor, the ct. will not resort to its extraordinary 
jurisdiction for specific performance, to compel 
the grantor to execute an assurance of a kind that 
was not contemplated when the grant was made. 

The covenant for further assurance in a deed 
is a covenant intended to give full effect & opera- 
tion to the estate & interest conveyed by the deed. 
Where it is sought to extend the operation of a 
general covenant of that kind to the execution 
of an instrument which would bar a title in others, 
which would continue but for the execution of 
ilie instrument sought to be executed, I have 
always understood tliat an express stipulation 
to that effect is necessary between the contracting 
parties. For that reason it has, so far as I know, 
never been considered that a covenant for further 
assurance imijlied, without regard to the other 
covenants in the deed, a covenant to levy a fine, 
or to suffer a recovery, or to surrender a copyhold. 
The utmost extent to which the ct. has gone, with 
reference to covenants for further assurance, has 
been to extend their operation to that very estate 
ifc interest which are conveyed by the deed (Stuart, 
V.-C.). — Davis v. Tollemache (1859), 28 L. T. 
O. S. 188 ; 2 Jur. N. S. 1181. 

Annotations : — Refd. Bankes v. Small (1887), 36 Ch. D. 716. 

Mentd. Bering v. Kynaston (1868), 16 W. B. 819. 

2897. Acknowledgment of fine — Execution im- 
possible by reason of insanity.] — Pet & Cally’s 

(1589), 1 Leon. 304 ; 74 E. IL 277. 

2898. .]— On a covenant to make assurance, 

etc., if a note of a fine be required, it is a breach 
not to acknowledge it, though no writ of covenant 
he de})en(iing, & it include more than was agreed. — 
Boulney V. CuRTEYS (1010), Cro. Jac. 251 ; 79 
E. B. 215. 

Annotation: — Refd. Danby v. Gregg (1739), Willcs, 150. 

2899. Covenant for title — In deed of further 
assurance.] — An indenture of feoffment with 
covenant of warranty is not witliin a promise to 
make reasonable assurance of land. — C oles v. 
Kinder (1020), Cro. Jac. 571 ; 79 E. R. 489. 

2900. .] — On an agreement to make a 

conveyance of all lands in A. in the possession 
of B. the party is not bound to execute a con- 
veyance, with a warranty of those lands & all 
other lands in A. — Lassels i;. Catterton (1070), 

1 Mod. Rep. 07 ; 1 Sid. 407 ; 80 E. R. 736. 

2901. Levying fine.] — A covenant to do all 
lawful & reasonable acts for further assurance 
includes the levying a fine, though not named. 
So, the satisfying judgments. 

Upon a covenant with A. & his heirs to do all 
lawful & reasonable acts for further assurance 
upon request, &; request made by the purchaser 
in his life to levy a fine, & neglect so to do, the 


ancestor not being evicted in liis life, but the 
heir being evicted afterwards, the heir may main- 
tain an action upon the request of the ancestor, 
& refusal made to him because the ultimate 
damage had not accrued in the life of the ancestor, 
butt lie ancestor, if he had pleased, might also have 
sued. — King v. Jones (1814), 5 Taunt. 418 ; 1 
Marsh. 107 ; 128 E. R. 751 ; affd, sub now. Jones 
V. King (1815), 4 M. & S. 188. 

I Annotationa : — Consd. Raymond v. Fitch (1835), 2 Ci. M. &• 
11. 688 : Spoor v. Green (1874), L. U. 9 E\ch. 99 ; lf( 
Jones, Farrington v. Forrester, [1893] 2 C'h. 4G1. Refd. 
Knights V. Quarles (1820), 4 Moore, (L P. 532 ; Onno r. 
Broughton (1834), 10 Bing. 533 ; Ricketts v. Weaver 
(1844), 12 M. & W. 718; Goodman v. Boycutt (1861), (> 
L. T. 25. Coasd. lie Durham, Grey v. Durham (1887), 57 
L. T. 164. 

2902. Satisfaction of Judgments.] — King v. 
Jones, No. 2901, ante. 

2903. Covenant for production of documents — 
Partnership books — Conditional sale by trustee.] 

A. conveys lands to trustees on trust to sell if th(» 
unsatisfied debts of a partnership, in which ho 
had been concerned, should at a given time exceed 
£40,000 ; the trustees sell & convey to the pur- 
chaser by a deed, which recites that the debts 
of the partnership exceeded the specified amount 
6d that A . had died intestate, as to his real (^states ; 
& the heir-at-law of A. joins in that deed, & enters 
into a covenant for the title of tlie trustet^s, a 
covenant against all acts done by him or his father, 
& a covenant for further assurance : it afterwards 
appears to be uncertain whether A. had not 
devised his real estate, & the purchaser files a 
bill to have protection against, or remedy of, th<‘ 
alleged defect in his title, which this discovery 
created ; — Held : the purchaser was not entitletl 
to have an account taken of the debts of tin* 
partnership, in order to establish the fact of their 
having, at the specified time, exceeded the specifi(*d 
amount ; he is not entitled to have the books Aj 
documents connected witli the accounts of the 
partnership, delivered to liirn or deposited for 
safe custody ; he is not entitled to a covenant, 
either from the heir or from any other person, 
for the production of tlioso books & papcTS. — 
Hat.lett V. Middleton (1820), 1 Russ. 213 ; 38 
E. R. 95. 

Annotation Refd. Fair v. Ayres (1826), 4 L. .T. O. S. (’b. 
166. 

2904. Title deeds.] — Eafn v. Ayers, No. 

2407, ante. 

2905. Conveyance of property — When dis- 
honestly acquired.] — S. obtained a loan of £7,709, 
which he knew to be trust money, upon th(‘ 
security of hereditaments which he mortgaged 
in fee to U. & C., the trustees. S. in 1859 con- 
tracted to sell part of the hereditaments to B. ^ 
others for £3,080, but on (J. representing that 11. 
was abroad, & that it would delay the sale to get 
II.’s signature, S. agreed with C. to conceal the 
mtge. (k gave up the title deeds to B., <te the 
other purchasers, to whom S. made conveyances 
as owner in fee. The conveyances contained 
recitals in the usual form that S. was seised or 
otherwise well entitled to an estate in fee simple 
in the properties comprised therein free from 
incumbrances, <fe contained the usual covenants by 
H. for further assurance. The purchasers liad 
not notice of the mtge. C. received the purchase- 
money & gave S. a receipt signed by himself only. 
S. in 1809 sold further part of the hereditaments to 
P. for £1,500. On tlie occasion of this sale C. 
induced IT. to execute a conveyance to P. of the 


PART XI. SECT. 2, SUB-SECT. 5.— 
D. (b). 

2896 i. General rule .] — When a man 


makes a sale of his property the pur- 
rhaser is entitled to rely upon any 
power or authority which the vendor 


legally possesses in order to pass the 
title. — B ernard v. Bruneau (1915), 8 
W. W. R. 035. €AN. 
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Sect. 2 . — Rights and liabilities in relation to cove- 
nanis: Sab-sect, 5, D, (b) <&: (c). Sects, 3 4 : 

Sab-sect, 1.] 

property sold to him, <fc sign a receipt for the 
£1,500, & also to execute a reconveyance to H. 
of the property sold in 1850, upon the representa- 
tion that sales were about to be made by S. to 
the amount of £1,500 & £3,080, & that the 
])urchase-money would be paid in exchange for 
the reconveyance. S. at this time discovered that 
C. had not accounted to H. or his cestui que trusts 
for the £3,080, but lie allowed P. to pay the 
purchase-money to C., who threatened to withhold 
from S. the reconveyance if ho stopped the sale. 
C. received P.’s purchase-money 4fe absconded. 

n. filed his bill against C., S., B., & the other 
purchasers in 1859, & P. ; — JleM : the purchasers 
in 1859 had no right under the covenants by S. for 
further assurance as such covenants extended 
only to further assurance of estates or int-erests 
honestly acquired ; the reconveyance to S. must 
be set aside ; <te as the purchasers in 1859 had 
possession of the title deeds & the estates, the 
ct. would not interfere with such possession, but 
would make a simple decree for foreclosure 
against them. — Heath v. (’realock (1874), 10 Ch. 
App. 22 ; 44 L. J. Ch. 157 ; 31 L. T. 050 ; 23 
W. R. 95, L. C. <fe L. JJ. 

AntujUitions : — Reid. Waldy v. Gray (1875), L. li. 20 Eq. 
238 ; General Finance Mortgage & Discount Co. v. 
Liberator Permanent Benefit Bldg. Soo. (1878), 10 Oh. D. 
15 ; Heath v. Pugh (1881), 60 L. J. Q. B. 473 ; Jfe Morgan, 
Pillgrem v. Pillgrem (1881), 18 Ch. D. 93 ; Jie Horton, 
Horton v. Perks, Horton v. Clark (1884), 51 L. T. 420 ; 
Manners V. Mew (1885), 29 Ch. 1). 725 ; /fe Ingham, Jones 
V. Ingham, fl893] 1 Ch. 352 : Onward Bldg. Soc. v. 
Hniithson, [1893] 1 Ch. 1. Mentd. The Horlock (1877), 2 
P. D. 243 ; Ortigosa v. Brown (1878), 47 L. J. Ch. 168 ; 
Low V. Bouverio, [1891] 3 (^h. 82 ; Taylor v. London & 
County Banking (;o., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231 ; Brlgg v. Thornton, [1904] 1 Ch. 
386 ; Poulton v. Moore (1913), 83 L. J. K. B. 875. 

2906. Execution of disentailing deed.] — A 

tenant in tail in remainder barred his estate tail 
without the consent of the protector, &; afterwards 
conveyed all liis estate & interest to a purchaser 
<fe covenanted that he would, at the request of 
the purchaser, liis heirs or assigns, execute every 
such disentailing or other assurance as might be 
necessary to \est the premises in the purchaser, 
his lieirs & assigns. I’lie protector having died, 
the purchaser applied to the vendor to execute 
a disentailing dec'd to enlarge tlie base fee into a 
tee simple : —Held : the vendor was bound to 
execute sueli a deed, for liis covenant was not 
confined U> executing assurances to remedy any 
defects in the title to the biise fee, but obliged him 
to execute an assurance to enlai-ge the base fee 
into a fee simple* & he liad iiower to execute an 
assurance wliich would have that effect, for 
Fines & Recoveries Act, 1833 (c. 74), s. 19, is not 
confined to cases where the tenant in tail is owner 
of the base fee into which his estate tail has 
been converted ; sect. 47 of the Act does not inter- 
fere with the jurisdiction of the ct. to decree against 
a tenant in tail specific performance of a contract 
for disentailment entered into by liim, but only 
luovents the ct. from treating the contract a^ 
being in equity a disposition taking effect under 
tile Act 80 as to bind the issue in tail & remainder- 
man. — Bankes V. Hmall (1887), 36 Ch. D. 716 ; 
56 L. J. Ch. 832 ; 57 L. T. 292 ; 36 W. R. 766 ; 
3 T. L. R. 740, C. A. 

Annotatimia MlUs v. Fox (1887), 37 Ch. D. 153 ; 

Me Gaskell & Walters’ Contract, [1906] 2 Ch. 1 ; E. D. 
g., [1914] 1 Ch. 618; Meeking v, Meeklng, [1917J 1 Ch. 77. 
Mentd. Cose v. Case (1889), 61 L. T. 789 ; Re Montagu, 
Faber v. Montagu, [1896] 1 Ch. 549. 

2907. Payment of charge — Estate subject to 
mortgage— Sale of undivided moiety.] — The owner 


of an estate mortgaged it, & afterwards sold an 
undivided moiety of it. The conveyance to the 
purchaser did not mention the mtge., but it con- 
tained a covenant by the vendor with the purchaser 
for further assurance. The two moieties after- 
wards devolved on different persons. In a 
partition action : — Held : as between the owners 
of the two moieties, the unsold moiety must bear 
the mtge. debt. 

The conveyance of the contingent moiety to the 
mother contained, not a covenant against incum- 
brances, but a covenant for further assurance, <to, 
it being a conveyance for value, in my opinion 
the grantee was by reason of that covenant 
entitled to call upon the grantor to pay off the 
charge (North, J.). — Re Jones, Farrington v, 
Forrester, [1893] 2 Ch. 461 ; 62 L. J. Oh. 996 ; 
69 L. T. 45 ; 3 R. 498. 

Annotations : — ^Refd. Re Darby’s Estate, Rondall v. Darby, 

[1907] 2 Ch. 465. Mentd. Cook’s Mortgage, Lawledge v, 

Tyndall, [1896] 1 Ch. 923 ; HiU v. Hlokin, [1897] 2 Ch. 

579 ; Kenrick v. Mountsteven (1899), 48 W. 11. 141 ; 

Re Bepington, Wodehouse v, Scobell (1904), 73 L. J. Ch . 

533 ; Re Conlson’s Trusts, Prichard v. Coulson (1907), 97 

L. T. 754 ; Carnell v. Harrison, [1916] 1 Ch. 328. 

(c) Remedies for Breach, 

See, generally. Specific Performance. 

2908. Specific performance — Collateral security.] 

— Erswick V, Bond (1675), 1 Oas. in Ch. 252 ; 22 
E. R. 786. 

2909. Title subsequently acquired.] — Tay- 

lor V. Debar (1675), 1 Oas. in Oh. 274 ; 2 Oas. 
in Oh. 212 ; 22 E. R. 798. 

Annotation ; — Refd. Smith v. Osborne (1857), C H. L. Cas. 

375. 

2910. .] — .T. 8., under the belief that 

he had the fee simple in an estate subject to a life 
interest in his mother, conveyed all his interest 
to trustees for the benefit of his creditors. The 
conveyance contained covenants for title «fc for 
further assurance. It turned out that at the time 
of the conveyance, the mother had the fee simple, 
which, upon her death, descended to J. S. as her 
heir-at-law : — Held : although no estate passed 
by the conveyance, yet the transaction amounted 
to a contract for sale of the specific estate, eSc .1. 8., 
unless he could set aside the contract for fraud, 
was in equity compellable to carry it into 
execution. — 8mith v. Baker (1842), 1 Y. &; C. Oh. 
Oas. 223 ; 62 E. R. 864. 

Annotations : — Refd. Smith v. Osborne (1857), 30 L. T. O. S. 

57 ; Re Bridgwater’s Sottlmt., Partridge v. Ward, [1910] 

2 Oh. 342. 

2911. Land sold by order of court.] — 

Napper V. Alltnoton (Lord) (1700), 1 Eq. Oas. 
Abr. 166 ; 21 E. R. 962. 

2912. Must have been in contemplation of 

parties.] — Davis v. Tollbmache, No. 2896, ante, 

2913. Covenant to execute disentailing 

deed.] — Bankes v. Small, No. 2906, ante, 

2914. Damages — Refusal of covenantor to Join In 
execution of mortgage — What damagefs recoverable 
— Costs of preparation of mortgage.] — ^The owners 
of building land, in consideration of pltf. paying 
off certain of their creditors, conveyed the land, 
discharged from all equity of redemption, to pltf. 
upon trust for sale, & out of the proceeds to pay 
off the first mtgees. their debt of £4,300, & in the 
next place to pay deft., a second mtgee., £360, & 
in the next place to repay pltf. the advances 
made to the creditors & all expenditure relating to 
the trusts, then a third mtgee. £100, & a fourth 
mtgee. £135, &, lastly, to pay the surplus to the 
owners. The deed empowered pltf. to complete 
certain buildings on the land, making the moneys 
expended a charge on it, &; also to raise by mtge 
a sum not exceeding £5,000 for carrying into effect 
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the trusts of the deed, such mtge. to have priority 
over aU the other mtges. except the first mtgo. 
for £4,300. Deft, covenanted to execute all 
assurances for enabling pltf. to execute the trusts 
of the deed. Pltf. expended £1,100 in carrying 
out the trusts of the deed, &; made arrangements 
for borrowing £5,000, & got the first mtgees. to 
agree to take £4,100 in discharge of their claim. 
After deft, had approved of the mtge. deed for 
the £5,000, he, at the last moment, refused to 
execute it. The result was, that the money was 
not advanced, & the iirst mtgees. sold the property, 
under a power of sale, for £4,510, which was ex- 
hausted in satisfaction of their debt <fe costs. 
Pltf. brought an action against deft, for the breach 
of his covenant, alleging that pltf. by reason of the 
breach was unable to pay off the first mtgees. & 
that they sold the property for less than its value ; 
— Held : pltf. was only entitled to recover, as 
damages, the costs attending the prc'paration of 
the abortive mortgage. — Duckwoutei v. Rwaiit 
(1803), 2 H. O. 129 ; 33 L. J. Ex. 21 ; 9 L. T. 
297 ; 10 Jur. N. S. 214 ; 12 W. 11. 008. 


Sect. 3.--RIGHTS AND LIABILITIES AS TO 
EASEMENTS. 

SeCf generally f Easements, Vol. XTX., pp. 7 
(i seq. 

Easements affecting mines .] — Sec Mines, Vol. 
XXXIV., pp. 700-729. 

Land compulsorily purchased — Right to support.] 

— See PoMPULSORY Purchase of TjANd, Vol. XT., 
l)p. 158, 159, Nos. 382-393. 

Effect of inclosure award.] — See, generally, 
Commons, Vol. XT., pp. 75-84. 


Sect. 4.— REMEDIES OF PARTIES. 


Sub-sect. 1. — In General 


2915. General rule — Completion of conveyance 
final — In absence of fraud — Or breach of contract 
or warranty.] — After the purchaser has taken a 
conveyance the purchase-money has been paid, 
no action can be maintained either at law or in 
(*quity for damages or compensation on account 
of errors as to the quantity or quality of the subject- 
matter of the sale, unless such error amount to a 
breach of some contract or warranty contained in 
the conveyance itself, or unless some fraud 
deceit has been practised upon the purchaser 
(Watkin Williams, J.). — Joltffe v. Baker 
(1883), 11 Q. B. I). 255 ; 52 L. ,1. Q. B. (109 ; 48 
L. T. 96(3 ; 47 J. P. 678 ; sub nom, Jolliffe v. 
Baker, 52 L. J. Q. B. 609 ; 32 W. R. 59, D. C. 


Annotations: — Coiisd. Nash v. Wooderson (188 1)» ^2 L. T. 
49. Distd. Palmer v, Johnson (1884), 13 Q. B. D. 351. 
Dbtd. Saunders v. Cockrill (1902), 87 L. T. 30. Refd. 
Oreswolde-WUllaras v. Bameby (1900), 83 L. T. 708. 
2916. .] — ^After a purchase of real 


property has been completed & a conveyance 
executed no action can, in the absence of fraud, 
be maintained by the purchaser against the 
vendor, in respect of errors of descrix)tion in the 
particulars contained in the contract of sale but 
not contained in the conveyance, as all such 
particulars are merged in & put an end to by the 
subsequent conveyance. Pltfs. in their statement 
of claim alleged that by an agreement in writing 
they agreed with deft, to purchase from him an 
estate in fee simple, &> that by this agreement 
which incorporated certain particulars of sale, 
deft, contracted &: warranted that the mansion 
house was in first class order as to drainage k, 
otherwise ; that subsequently the purchase was 
completed & the conveyance executed, & that 
they then discovered serious defects in the drainage 
which they had to remedy. In an action by pltf. 
to recover damages in respect of the errors in the 
particulars of sale : — Held : after conveyance 
such action could not be maintained.— G rehwolde- 
WlLLTAMS u. Barneby (1900), 83 T;. T. 708 ; 4<) 
W. R. 203 ; 17 T. I.. R. 110. 

Annotation Millbourii r. Lyons (1911), 111 L. T. 

388. 

2917. Bond given for balance of purchase- 
money — Incumbrance subsequently discovered — 
Right to discharge from bond.] — ^Whore aman pur- 
chases an estate, pays part, & gives bond to pay 
the residue of tlie money ; notice of an equitable 
incumbrance before pa>^ent of the money, though 
after the bond, is sufficient. 

Though tlie purchaser lias no remedy at law 
against the payment of the residue, for which lie 
gave his bond, yet lie would be entitled to relief 
in equity, on bringing his bill & showing, tha(/ 
though he lias given liis bond for payment of the 
residue of his i)urchase-money, yet, now he has 
notice of an incumbrance, under which circum- 
stances tlie ('ourt would stop payment of the 
money due on the bond (Lord Talbot, G.). — 
Tourville V, Naisii (1734), 3 P. Wins. 307 ; 21 
E. R. 1077, L. 0. 

Annotation : — Mentd. Dearie r. Ilall (1828), 3 Rubs. 1. 

2918. Property sold subject to void lease — Right 

of purchaser to have lease set aside — Effect of 
laches.] — Where property of which a defectiv(‘ 
lease has been granted is subsequently sold, the 
purcliaser takes the property subject to the 
burthen of any delay of which the vendor may 
have been guilty ; & in reference to a defence 

founded on laches, the xmrehaser can stand in no 
better position than the vendor would have don<‘, 
if he had never ])arted with the property. 

A. was tenant for life of estates, with an ill- 
defined power of leasing the minerals thereunder. 
In 1840 slie granted a lease of the mines for a long 
term of years, & died the same year. B., the 
remainderman in tail to the property, was then an 
infant. He entered into possession & attained his 
majority in 1846, when he executed a disentailing 
deed. He then flrst discovered the existence of 
the lease granted by A., protested against tlio 


PART XI. SECT. 4, SUB -SECT. 1. 

2916 i. Oeneral rule — Completion of 
conveyance final — In absence of fraud.] 
—If the purchaser discovers material de- 
fects after the conveyance, he must make 
out a case of fraud in order to set aside 
a sale. — Eastern Mortgage &, Agency 
C o.. Ltd. v. Muhammad Fuzlul Karim 
(1925), I. L. R. 62 Calc. 914.— IND. 

f. InjuTuAion.] — Howcutt v. Rees 
(1852), 3 Gr. 527.— CAN. 



h. .] — Compensation for a de- 

ficiency In ocreagre on a sale of land 


may bo given even after conveyance 
if the representation as to acreage 
amounted to a warranty. — Franz v. 
Hansen (Alta.), [19171 3 W. W. R. 
77 ; 36 D, L. It. 349.— CAN. 

k. .1 — Misdescription in the 

advertisement, where it amounts to a 
material representation, is ground for 
compensation even after conveyance. — 
Bull v. Harper (1873), 6 P. It. 3(1.— 
CAN. 

arfunkel 

O. W. N. 


in. .1 — Jackson v Irwin & 



Billings Co., Ltd. (1913), 18 B. C. R. 
225.— CAN. 

. - Besner V. Trickey 

(1923), 53 O. L. U, 351. — CAN. 

o. .] SULEMAN VaDU V. TRI- 

icamji VKT.JI (1875), 12 Bom. 10.— 
IND. * 

p. .] — ^Abdullah Khan v. 

Abdul Rahman Beg (1890), I. L. R. 
18 AU. 322.— IND. 

q ] — DOTA.L Krishna Naskar 

V. Amkha Lal Das (1901), I. L. it. 
29 Calc. 370.— IND. 

r. Specific p<^/orwmncc.] — Carroll 



344 


Sale of Land. 


Sect. 4. — Remedies of parties: Sub-sects. 1 <fe 2.] 

validity of it, as not being authorised by the power, 
& as being obtained by fraud ; <fc he refused to 
receive the rents royalties reserved thereby. 
In 1852 he a^eed to sell the whole estate to E., 
but with a stipulation that he should receive the 
rt^nis &> profits of the mines of the estate until Aug. 
185(1. In 1855 B. & the representatives of E., who 
liad died, conveyed the whole property to i>ltf. in 
this suit, who had throughout acted as B.’s agent. 

B. died in 185(1. In 1800 pltf. filed this bill, 
alleging that he had then first ascertained the 
nature of the lease of 1840, A the circumstances 
under which it was granted, & praying a declara- 
tion that it was void, or that it was obtained by 
fraud, ought to be set aside, & an injunction ; 
or in the alternative, if the ct. should think the 
lease valid, then for an account & further redief : — 
Held : on the ground of laches alone, pltf. was not 
entitled to a decree on the first part of his i>rayer, 
A the bill must be dismissed ; but without i)re- 
judice to his filing a bill for an account, on the 
footing of the vahdity of the lease, or to his taking 
such proceedings at law as he might be advised.— 
Ernest v. Vivian (1803), 33 1^. J. Ch. 513 ; 0 
L. T. 785 ; 12 W. B. 295. 

Annotation : — Mentd. .Tej?on r. Vjvian (1H71), 6 Ch. App. 

742. 

2919. 'l—A t<mant for life without 

biasing power demised a plot of building land for 
the term of sixty years fiom Sept. 29, 1834, at the 
annual rent of (Sd. ; tlu' h^ase contain(‘d a covenant 
by the tenant fgr life for quiet enjoyment. The 
lessee accordingly erected a house on the plot of 
land. After the death of the tenant for life, the 
f(‘e simple ultimately vested in II., who acceiited 
rent at the rate abov(‘ mentioned from J., who was 
a son of the original lessee & was then in possession 
of the house. 11. afterwards conveyed the house 
A land to pltf. by indenture ; the grant was made 
expressly subject to the supposed term of sixty 
years. No notice to quit had been given & the 
annual value of the house A land was about £(i. 
Pltf. having sued to recover possession of the house 
A land ; — Held : as the representative of the 
original lessee, under the indenture of Sept. 29, 
1834, could not have sued II. for breach of the 
covenant for quid enjoyment, the void lease 
afforded no defence against pltf. claiming under the 
grant of a fee simple subject to it ; that a tenancy 
from year to year had not been created by the 
payment of a lent at the rate of iSd. a year ; & 
pltf. was entitled to immediate possession of the 
house & land. — Smith i;. Widlake (1877), 3 

C. r, D. 10 ; 47 L. J. Q. B. 282 ; 20 W. B. 52, 
C. A. 

Annotation Refd. Mercantile Investment & General Trust 
Co. r. River Plate Trust Loan & Agency Co., [1892J 2 Ch. 


2920. Purchaser taking possession of excess land 
— ^Rlght of vendor to recover — Costs.] — A purchaser 
in 1805 took possession of land in excess of that 
purported to be conveyed to him, & inclosed the 
land with a wall. In 1899 the vendors brought an 
action for declaration of title : — Held : deft, was 
bound to give up so much of the land as did not 
pass by his conveyance ; he was not entitled to 
compensation for his expenditure thereon ; there 
was a duty on the part of the vendors under the 
conditions of sale to stump out the plots, which 
in this case they had not done, therefore there 
would be no order as to costs. — Marriott v. Beid 
(1900), 82 L. T. 369 ; 64 J. P. 376. 

2921. Recovery of damages lor failure to preserve 
property — Between contract &*completion.] — Where 
a vendor under a contract for sale of land keeps 
possession until completion & payment of the 
purchase-money, he is in the position of a trustee 
for the purchaser, & bound as sucli to take reason- 
able care to preserve tlie property. 

Wliile a vendor so remained in possession, a 
trespasser without his authority or knowledge 
removed large quantities of surface soil from the 
property. A conveyance of the land was subse- 
quently executed, A completion took place, 
neither party being then aware of the removal of 
soil : — Held : notwithstanding the conveyance, 
the purchaser could maintain an action against 
tlu‘ vendor for a breach of trust in taking no care 
to prevent sucli removal of tlie soil. — Clarke v. 
Bamuz, [1891] 2 Q. B. 456 ; 60 L. J. Q. B. 679 ; 
65 L. T. 657 ; 56 .1. P. 5 ; 7 T. L. B. 626, 0. A. 
Annotations : — Distd. GrcRiAolde-WilliamB v. Baruehy (1900), 
83 L. T. 708. Refd. Loppiiigton v. ]<>eeman (1891), 00 
L. T. 357 ; Jie Wilson 6c Stephens’ Contract (1894), 43 
W. R. 23. 

2922. Recovery of damages for breach of col- 
lateral stipulation — After completion.] — S. agreed 
to buy a house in the course of erection from C., 
who agreed to supply & fix certain drains, stovc's, 
fixtures, etc., & complete the house in a proper A 
workmanlike manner : — Held : notwithstanding 
the completion of the conveyance of the house 8. 
could maintain an action against O. for failing to 
supply A fix certain articles, A for not completing 
the house in a proper A workmanlike manner. — 
Saunders v. Pockuill (1902), 87 1^. T. 30, 1). C. 


Sub-sect. 2. — Bkcovery of Purchase-Money 
Paid. 

2923. General rule— Not recoverable.] —He that 
purchases lands without any covenants or war- 
ranties against prior titles, as here, where defts. 
sold only their own title, if the land be afterwards 
evicted by an eigne title, can never exhibit a bill in 
equity to have his purchase-money again upon 


V. McDonald (18G8), 15 Gr. 329. — 

CAN. 

t. .]— Kling V, Lyng (1913), 24 

O. W. R. 738 ; 4 O. W. N. 1422 ; 12 
D. L. R. 1.— CAN. 

-.] — Foster v. Good acre 
(B. C.), [1917] 2 W. AV. R. G3G ; 34 
D. L. R. 42.— CAN. 

b . Action for fraud .] — Feindel v. 
ZwiCKER (1898), 31 N. S. R. (19 R. & 
G.) 232.— CAN. 

c. .] — Kllerman V, Car- 

RUTHERS (1908), 8 W. L. R. C92 ; 1 
Sask. L. R. 157.— CAN. 

d. Foreclosure of ugreemcni.] — An 

agreement in writing for the sale of 
land cannot be foreclosed midcr the 
rules & procedure applicable to the 
foreclosure of a mortgage. — Penny v. 
Shaw, [1925] 1 D. L. R. 1137 ; 67 


N. S. R. 522.— CAN. 

e. Unpaid vendor — Action on 
covenant .] — Kesri v. Ganga Prasad 
(1881), i. L. it. 4 AJl. 1G8.— IND. 


I. J tiAGAJI V. JNAMDE’ 

(1899), I. L. R. 23 Bom. 525. — IND. 


g. liemedy expressly given in contract 
— Effect of election to enforce such 
remedy .] — Wilson v. Abbott (1914), 
28 W. L. R. 437 ; 18 D. L. R. 34 ; 7 
Sask. L. R. 107 ; 6 W. W. R. 1097.— 
CAN. 

h. Sale under crop payment system — 
Removal of crop .] — Stroscherer v. 
Schultz (Alta.) (1918), 40 D. L. R. 
1G2.— CAN. 


PART XI. SECT. 4, SUB-SECT. 2. 
29231. General rule — Not recoverable.] 
— A pltf. cannot arrest for purchase- 


money paid for an estate coiivoycd to 
him by deed, upon the ground that 
deft., the vendor, was not lawfully 
seized ; ho must resort to his covenant. 
— M'Lean V. Hall (1827), Tay. 491.— 
CAN. 

2923 ii. - — -■ — — .] — Where land has 
been sold & the deed executed, & there 
Is no fraud, the purchaser cannot 
recover back the purchase -money in 
an action for money had & received, 
although he may have been evicted 
by title paramount. The rule of 
caveat emptor applies, & he should 
have protwted himself by covenants. — 
Robinson v. Jarvis (1832), N. B. Dig. 
79.— CAN. 

2923 iii. .] — Smart v. 

Brown (1838), 5 O. S. 650.— CAN. 

2923 iv. .] — Foster v, 

STiFt’LER (1909), 12 W. L. R. GO.— CAN. 
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that account : possibly there may bo equity to 
stop the payment of such purchase-money as is 
behind, but never to recover what is paid (IjORD 
Nottingham, C.).— Maynard v. Mosedey (1676), 
3 Swan. 651 ; 36 E. II. 1000 ; sub now. Maynard’s 
Case, Freem. Ch. 1, L. C. 

Annotation : — Mentd. Samuel v. Ncwbold (1906), A. C. 461. 

2924. Purchase-money paid into 

court.] — In a suit for the i:)ayment of creditors tlie 
real estates of testator were ordered to be sold. 

A. being reported the purcliaser of one of the 
estates for £14,480, ent/ered into possession &; 
accepted the title, & proper conveyances were 
executed. On application by the creditors to have 
the purchase-money paid out, the purchaser stated 
that the tenants of the estate had been served with 
a writ of right at the suit of a person who claimed 
the whole estate under an adverse title. But the 
cl. thought that the purchaser having accepted 
the title, etc., could not now prevent the money 
being paid out of ct., &> ordered accordingly. — 
Thomas v. Powell (1794), 2 (’ox, Eq. (’as. 394 ; 
30 E. B. 182, L. C. 

Annotcdions : — I)istd. Cann v. Caun (18110), 6 Sirn. 447. 
Expld. Crompton v. Melbourne, Crompton v. Wonibwell 
(1832), 5 Sim. 333. Consd. Allen v. liiohardson (1879), 13 
Ch. D. 324. Refd. McCulloch v. Grojarory (1833), 1 K. & .T. 
286 ; Maneon v. Thacker (1878), 7 Ch. I). 620. 

2925. .] — Urmston v. Pate (1794), 4 

(^'ru. Dig. 390. 

Annotations: — Distd. Edwards v. M‘Lcay (1813), Coop. O. 
308. Refd. Wakeman v. Rutland (1796), 3 Vcs. 233 ; 
Clare v. Lamb (1873), 23 W. R. 389. 

2926. .J — Tlio purchaser of an estate 

cannot recover back his purchase-money on the 
ground of a concealment of a defect in the title by 
the vendor, without proving that such concealment 
was fraudulent. — Early v. (iAkueot (1829), 9 

B. & (b 928 ; 4 Man. & By. K. B. 087 ; 8 L. J. 
O. S. K. B. 76 ; 109 E. B. 345. 

Afinotaiions : — Refd. Gibson v. D’Esto (1843), 2 Y. & C. Cli. 
(Jas. 542. Mentd. Morlcy v. Atteii borough (1849), 3 
Exch. 300 ; Eichholtz v. Bannister (1864), 17 C. B. N. 8. 
708. 

2927. — — “ .] — When an interest, either 

legal or equitable, in any real property has been 
sold, & the conveyance thereof lias been executed 
by the parties to the same, the purchaser in tlio 
absence of fraud on the vendor’s part cannot 
maintain an action for mom^y received for his use 
to recover the price paid by liim, if the vendor had 
no title to the property sold & liis conveyance turns 
< >ut to be worthless. In order to protect liimself , a 
jmrchaser ought to take care that proper covimants 
are inserted in the deed of grant to him. 

Defts. believing themselves to be entitled to an 


equity of redemption in a term of years, purported 
to convey the same to pltf . for £240. It afterwards 
appeared that they wore not entitled lo the equity 
of redemption, & that their conveyance was, in 
fact, wortliless. Pltf. having sued for money 
received to his use was nonsuited : — Held : as 
defts. were innocent of fraud, the maxim “ caveat 
emptor ” applied, there was no such total failure 
of consideration as to entitle pltf. to maintain an 
action for money received, it was incumbent on 
pltf. to ascertain whether defts. had a good iitb' 
to the equity of redemption, & the nonsuit was 
right. — Clare v. Lamb (1875), L. R. 10 C. P. 334 ; 
44 L. J. C. P. 177 ; 32 L. T. 196 ; 39 J. P. 455 ; 23 
W. R. 389. 

2928. When recoverable — Fraud of vendor.] — 

Shovel v. Bogan (1708), 2 Eq. Cas. Abr. 688 ; 22 
E. 11. 578, T.. C. 

2929. .] — Early v. Carrett, No. 2026, 

ante. 

2930. Where no conveyance.] — Deft, sup- 

posing liimself the legal representative of lessee for 
years sold the term, <fc delivered the lease to pltf., 
Wt without any assignment or formal conveyance, 
saying the premises were his & if anything hap- 
pened he would see pltf. righted : — Held : pltf. 
might maintain an action against him for money 
had & received, the rightful administrator or 
tenant for years having ousted pltf. by ejectment . 
— Crippr V. Beade (1796), 6 Term Bep. 606 ; lOi 
E. R. 728. 

Annotations Jones v. Ryde (1814), 1 Marsh. 157. 

R^fd. Smith V. Mercer (1815), 6 Taunt. 76 ; Hall v. Conder 

(1857), 2 O. B. N. S. 22 ; Clare v. Lamb (1875), Jj. IL 10 

C. R. 334 ; Allen v. Richardson (1879), 13 Ch. B. 524. 

2931. — Purchase by trustee from co-trustees 
— Defect in title under will.] — A. by will devised 
to B., (/., D. & E. two parcels of land upon trust to 
sell divide the money among his brothers’ 
sisters’ children. B., C., D. & E., the lat ter biiing 
one of twenty-four persons entitled under the will 
to a share of the money, were proceeding to sell 
when it was agreed by the tliree first trustees & 
the twenty-three other persons entitled to the 
money that E. shoidd become the purchaser of the 
two parcels of land, paying £300 for one & £700 
for the other. A conveyance was accordingly pre- 
pared & executed by B. & C. only, upon which E. 
took jiossession of the lands, & paid the purchase- 
money, wliich was divided among the several 
persons entitled under the will. E., being after- 
wards evicted from the smaller parcel in conse- 
quence of a defect in the title derived under the 
will, brought an action for money had & received 


2923 V. -. ] — Kklly v. 8eth 

(40BIND Dass (1874), 6 N. W. 168.— 

IND. 

2023 vi. .] — CooMBKS & 

Connor v. Edwards (1915), 34 N. Z. 

1.. R. 984.— N.Z. 

2928 I. When recoverable— Fraud of 
vendor.] — Steele v. Pritchard (1907), 
17 Man. L. R. 226.— CAN. 

2928 ii. .] — Emerson v. 

Quinn (1914), 28 W. L. K. 405 ; 18 
D. L. R. 241.— CAN. 

2928 iii. .] — Mahomed 

Shark Khan v. Mussumat Sirdar 
Bahoo Begum (1869), 1 N. W. (pt. 2), 
84.— IND. 

k. Defect in title.] — McKinnon 

V. Burrows (1835), 4 O. S. 71.— CAN. 

l. .] — Forsyth v. 

McIntosh (1860), 9 C. P. 492.— CAN. 

m. .] — Simmers v. Erb 

(1874), 21 Gr. 289.— CAN. 

n. .] — Where a Tcndor of 

land has received the amount of tho 
purchase price agfreed on & covenanted 


to convey wilb a i‘lcar title within a 
time limited, the purchaser may in 
case of failure to make title recover 
the purchase price paid. — Snider v. 
Webster (1911), 20 Man. h. K. 562. — 
CAN. 

o. Dispossession of suf)- 

purchaser.] — Deft, agrreed to sell land 
to P. for £150, & sravo him a bond for a 
deed. P. sold to O.. who sold to pltf., 
& at his request deft, executed a decrl 
in foe to pltf., the considoratioii 
expressed beingr £425, with covenants 
in foe. Pltf. belnff dispossessed 
Held : entitled to recover the full 
consideration in tho deed. — Graham 
V. Lestje (1854), 4 C. P. 176. — CAN. 

p, Deficiency in acreage — 

Proportion recovered.] — Hird V* 

malt & Nanaimo Ry. Co. (1909), 14 
B, C. H. 382.— CAN. 

GiLMOUR _v. 

Trustee Co. of Winnipeg, 

(ADMINISTRA'rOBS OF 

Estate), [19211 2 W. W. R. 770. 

CAN. 

WiLKEN V. 


Kohler, [1913] App. D. 133. — S. AF. 

t. Breach of warranty.] — 

Boivin V. Lessard (1913), 26 W. L. 11. 
312 ; 14 D. L. R. 808 : 7 Alta. L. R. 
97.— CAN. 


Land Titles Act, 1912-13 
(Sask.) (c. 165), s. 6 (7).J— Slater r. 
Hopkins & Cameron (Sask.), [1924] 
2 D. L. R. 32.— CAN. 


Failure of vendor to give 
possession.] — A purchaser of property 
of which possession was contracted to 
bo Kivon, but the vendor was unable 
to fulfil tho contract, is at liberty to 
sue for repayment of the purchase - 
money, & is not obliged to sue for 
possession of tho property. — M ohun 
JjAL V. Bkharee Lal (1871), 3 N. W. 


336.— IND. 


c. Execution sale.] — Munna 

Singh v. Gajadhar Singh (1833), 

1. L. H. 5 All. 577.— IND. 


d. .] — Benode Behari 

NUNDI V. MOHFiill Chunder Ghobe 
(1883), 12 C. L. IL 331.— IND. 

e. Mutual mistake.] — Ismail 
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Sect. 4. — Remedies of parlies: S'iCb-secis. 2 <£: 3, 

(fl) jb).] 

against one of the twenty-three persons to recover 
the share of the £300 received by him, at the same 
time refusing to give up the parcel of land for 
which £700 had been paid : — Held : he was 
entitled t/O recover. — Johnson v. Johnson (1802), 
3 Bos. & P. 162 ; 127 E. R. 89. 

Annotations .-—ConuA. aare v. Lamb (1875), L. H. 10 C. P. 

334. Reid. Walker v. Moore (1829), 10 B. & U. 416 ; 

Sikes V. Wild (1861), 1 B. & S. 587 ; Lock v. Furze (1866), 

L. It. 1 C. P. 441 ; Bain v. FothergUl (1874), L. It. 7 H. L. 

158 ; AUenr. lUchardson (1879), 13 Ch. 1). 524. Mentd. 

Jte West, West r. Koberts, [1909] 2 Ch. 180 ; Sinclair v. 

Brougham, [1914] A. C. 398. 

2932. Non-disclosure of defect in title.] — 

Edwards v. M‘Leay, No. 2968, post. 

Under covenant for title.] — See Sect. 3, 

sub-sect, f), ante. 

Sub-sect. 3. — Rectification. 

A. When Available. 

{a) Mutual Mistake, 

SeCy genernllyy Mistake, Vol. XXXV., pp. 127- 
129, Nos. 282-299 ; Landlord Tenant, Vol. 
XXX., pp. 480-482. 

2933. General rule — Mistake must be mutual.] — 

Cooke v. (^leere (1626), Toth. 44 ; 21 E. R. 118. 

2934. — I — — Trustees for sale put certain 

property, including two freehold houses, into the 
hands of an auctioneer to be sold. The property 
for sale comprised a scullery so situated that it 
might Jiave belonged to either of the two houses. 
Tlie auctioneer prepared a plan which clearly 
showed the scullery as part of lot 2, but, by some 
inadvertence, it was in the particulars of sale 
clearly included in lot 3. The person who sub- 
sequently became the purcliaser of lot 2, having 
before the sale called the auctioneer’s attention 
I/O the discrepancy, was informed by the latter that 
the plan was correct, that the scullery was 
included in lot 2. He also orally pointed out the 
mistake at the sale, & informed those present that 
the scullery formed pai-t of lot 2. J^t 2 was sold, 
but lot 3 was not sold. The conveyance of lot 2 
was made, after an interview on the subject 
between the solr. of the vendors & of the pur- 
chaser, so as expressly to comprise the scullery. 
The purchaser, immediately after the execution 
of the conveyance, mortgaged lot 2. The vendors 
brought an action against the purchaser his 
intgees. for rectification of the conveyance, 
alleging that the scullery was included in the con- 
veyance by mistake, as they had never authorised 
their agents to include it in lot 2, their attention 
never having been called to what had passed 
between their agents & the purchaser with reference 
to it, & that they had executed the conveyance 
without reading it. Pltfs. contended that, there 
being a written contract to sell lot 2 without the 
scullery, & that contract being free from ambiguity, 
parol evidence to vary it was not admissible : — 
Held : even apart from the dilTiculty arising from 
the position of the mtgees., who, like the purchaser 
himself, had no notice at the time they took their 


mtge., of the facts on which the equities claimed 
by pltfs. were based, there was certainly no mistake 
on the part of deft, the purchaser, & none was 
satisfactorily proved even on the part of pltfs., 
as they simply left the matter to their agents, who 
accordingly had authority to include the scullery 
in lot 2 in the way they did, & there was therefore 
no case for rectification. — Ellis v. Hills & 
Brighton & Preston A. B. 0. Permanent 
Benefit Building Society (1892), 67 L. T. 287. 

2935. .]— May v. Platt, No. 2459, 

ante. 

2936. .] — The G. estate was offered 

in eight lots by public auction, subject to a 
stipulation that each lot was sold subject to all 
occupation ways & methods of drainage enjoyed 
by the vendors & their tenants. N. purchased the 
whole estate, & on June 1, 1910, agreed to sell lot 0, 
which another lot, 3, adjoined, to II. upon the 
conditions read at the auction. The G. estate 
was conveyed to N. subject to easements. N. 
conveyed lot 3 to pltfs. in Feb. 1911. N. had 
previously in Nov. 1910, conveyed lot 6 to deft. H., 
who mortgaged it to C., the same solr. acting for 
H. on his purchase & for H. & C. as to the mtge. 
Rights of occupation way & drainage in fact 
existed over the part of the G. estate conveyed to 
H. : — Held : the conveyance to U. containing 
no reservation, the fact that lot 6 was sold subject 
to the privileges in favour of lot 3 would not, if 
N. had not parted witli lot 3, have entitled pltfs. 
to rectification of H.’s conveyance without showing 
mutual mistake, which was not proved. At any 
rate, there was no such right to rectification when 
N. had conveyed lot 3 by deed t/O which H. was not 
a party. — Slack v. Hancock (1912), 107 L. T. 14. 

2937. Conveyance of less land than 

was intended.] —Thomas v. Davis (1757), 1 Dick. 
301 ; 21 E. R. 284. 

Annotations : — Consd. Johnson v. Bragj?e, [1901] 1 Ch. 28. 
Reid. Craddock v. Hunt, [1923] 2 Ch. 136. 

2938. .] — A deed was executed 

purporting, by mistake, to convey a moiety only 
of real estate, the intention of the parties having 
been to pass the whole. Infants were interested. 
T^pon bill for rectification : — Held : a conveyance 
of the other moiety by another deed was not 
necessary, & order made declaring that the deed 
was, in the particulars after specified, executed 
by mistake, it was intended to pass the entirety, 
& the deed ought to bo rectified, ordering rectifica- 
tion by words & figures accordingly, &: directing 
a copy of the order to be indorsed on the deed. — 
White v. White (1872), L. R. 15 Eq. 247 ; 42 
L. J. Ch. 288 ; 27 L. T. 752. 

Annotation: — Refd. Hanley v. Pearson (1879), 13 Ch. D. 
54.5. 

2939. Conveyance of more land than 

was intended.] — Clifford v. Laughton (1606-7), 
Toth. 21 ; 21 E. R. 111. 

2940. .] — Taylor v, Bevers- 

ham (1674), 2 Cas. in Ch. 194 ; 22 E. R. 908 ; sub 
nom. Tyler v, Beversham, Cas. temp. Finch, 80 ; 
sub nom. Beversham’s Case, 2 Vent. 345. 

2941. .] — Bill to rectify a con- 

veyance, alleged to have passed by mistake more 


Allarakhia V. Dattatbyar Gandhi 
(1916), I. L. R. 40 Bom. 638.— IND. 

,,f- .] — Hudson's Bay Co. v. 

MyDoN^D (1887), 4 Man. L. R. 

PART XI. sect. 4. SUB-SECT. 3.— 
A. (a). 

2033 I. General rule — Mistake must he 


mutual .] — Johnson Investment C( 
Ltd. V. Fisher, [1921] 3 W. W. ] 
680 ; 66 D. L. R. 634 ; 17 Alta. I/. 1 

6. — CAN. 

293811. .] — Young 

Halaham (1875), 9 I. R. Eq. 70.— II 

2989 i. Conveyance of mo 

land than was intended.] — Ferguso 
V. WiNSOR (1885), 10 O. R. 13 ; (1886 
11 O. R. 88.— CAN. 

2939 ii. 


HAM V. COTTINGHAM (1885), 11 A. R. 
624.— CAN. 

2939 iii. .] — The mere 

circumstanoe that pltf. sold more then 
ho thought he was selling, Sc dofts. 
got more than they expected, is not, 
in the absence of unfair dealing, suffi- 
cient to entitle pltf. to have his deed 
rectified. — Gallagher v. Ontario 
Sewer Pipe Go. (1912), 21 O. W. R. 
560; 3 O. W. N. 742; affd., 3 D. L. R. 
394.— CAN. 


•.] — COTTING- 
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than was included in a previous agreement, 
dismissed ; the conveyance reciting a more 
extended agreement, the parties being dead, the 
agent of the grantor having acknowledged the 
extended agreement, the agent of the grantee, 
who coidd have given a personal account of tlie 
transaction, not having been examined by pltf. 

A conveyance which passes too much may be 
rectified, & the excess deducted. Semble : an 
issue may be directed with a view to correcting 
a mistake in a deed. — Beaumont v. Bramley 
(1822), Turn. & R. 41 ; 37 E. R. 1009, B. O. 


Annotations Refd. Howkine v. Jackson (1850), 2 H. & Tw. 
301 : Hooke v. Kensington (1866), 2 K. & J. 753 ; Cox v. 
Bniton (1857), 5 W. H. 544 ; Wright v. Wilkin (1859), 4 De 
G. & J. 141 ; Bentley v. Mackay (1802), 4 De G. F. & J. 


2942. .] — Where a contract is 

entered into for the sale of an estate, under the 
general words, property passes, which the vendor 
insists he did not mean to sell, but the purchaser 
by his answer denies or does not admit that it was 
not in his contemplation at the time of the pur- 
chase : Semble^ the vendor cannot sustain a bill 
against the purchaser to have the contract rectified, 
on the ground of mistake, &; carried into execution. 
— A.-G. V. Hitwell (1835), 1 Y. & 0. Ex. 559 ; 5 
L. .7. Ex. Eq. 86 ; 160 E. R. 228. 

Annotations .‘—Reid. Steelo v. Haddock (1855), 10 Exch. 

643 ; Wharram v. Wharrain (1864), 3 Sw. isc Tr. 301. 

2943, — - .] — 1 Particulars of sale 

described lot 5 as consisting of a leasehold house. 
No. 20, of a certain description, with a yard, at the 
end of whicli was a coach house & stable, & small 
yard beyond, with extra stable ; & stated, that the 
house was occupied by W., the yard, coach house, 
etc., by H. Lot 6 was described as a leasehold 
house, “ No. 21, adjoining lot 5, & of similar 
design & accommodation. Is now & has been for 
years in the occupation of T.” The two houses 
were built on adjoining strips of land, each held 
under a separate lease. The small yard <fc extra 
stable lay behind No. 21, & were comprised in the 
lease of lot 6. The occupations were as stated in 
the particidars. Pltf. purchased lot 5, deft. 11. 
lot 6. Pltf. took an assignment from the vendor 
of the property in the lease of lot 5, & no more. 
11., on the following day, took an assignment of 
all the property comprised in the lease of lot 6, 
thus obtaining the legal estate in the small yard 
& extra stable : — Held : pltf. was entitled to an 
assignment from H. of a small yard <te extra stable, 
for, according to the true construction of the parti- 
culars, H. had not contracted to purchase them, 
but pltf. had.— Leuty V. Hildas (1858), 2 De G. 

J. 110 ; 27 L. J. Oh. 534 ; 22 ,1. P. 96 ; 4 Jur. 
N. S. 1166 ; 0 W. R. 217 ; 44 E. R. 929 ; sub nom, 
Lenty V. Hildas, 30 L. T. O. 8. 299, L. C. ; sub- 
sequent proceedings^ sub 7iom, Wii^D v, Hildas, 28 
L. J. Ch. 170. 


Annot^ions : — Distd. Ellis v. Hills & Brighton & Preston 
C. Permanent Benefit Bldg. Soc. (1892), 67 L. T. 
287. Apld. Craddock v. Hunt, [1923] 2 Ch. 136. 


2944. .] — Beale v. Kyte, No. 

2957, post 

2945. Mistake in covenants for title.] — 

COLLICOTT V, Hill (1662), Preem. Ch. 173 ; 22 
E. R. 1139 ; sub nom. Coldcot v. Hill, 1 Cas. in 
Oh. 15, L. C. 


2946. ,] — Peilder v. Studley 

(1673), Cas. temp. Finch, 90 ; 23 E. R. 48. 
Annoiaiinns ;~Consd. Browning r. Wright (1 799), 2 Bos. & P. 

13 ; Hesse v. Stevenson (1803), 3 Bos. & V. 566. 

2947. .] — A contract for the sab^ 

of a lease contained a condition that the vendor 
should not be required to get in an outstanding 
bare legal estate nor to obtain the concurrence in 
the purchaser’s conveyance of the person in whom 
such estate was vested. The conveyance whicli 
was in common form did not refer to the condition, 
& the vendor conveyed ‘‘ as beneficial owner ” 
thereby incorporating the covenants for title in 
Conveyancing Act, 1881 (c. 41), s. 7 (1). The 
purchaser some years afterwards under a power 
in the lease gave the lessors notice to determine it 
at the expiration of the first seven years of the 
term, but the notice was held to be invalid because 
it was not given by the person who had the legal 
estate in the term. The purchaser than sued the 
vendor for damages for breach of his covenants 
for title : — -Held : the vendor was entitled to have 
the conveyance rectified by inserting therein a 
proviso excluding any liability on his part by reason 
of the legal estate in the term being outstanding. — 
Stait V. Fenner, [1912] 2 (’h. 504; 56 Sol. .To. 
669 ; sub nom. Stait v. Fenner, Fenner v. 
McNar, 81 L. J. Ch. 710 ; 107 L. T. 124. 

Annotation : — Mentd. Biirch v. Farrows Bank, [1917] 1 Cb. 

606. 

2948. Insertion of covenant not 

agreed upon.] — The ct. will reform a deed, entered 
into under a previous agreement, by ordering a 
fresh conveyance to be executed, from which a 
covenant, complained of as not being the intention 
of the covenantor at the time of the agreement, 
or inserted therein, will be directed to be expunged, 
although such covenant was introduced by the 
attorney of the covenantor, but without his express 
authority, on its being shown that the party had 
not considered himself when liable to such covenant 
he entered into the agreement. — R ob v. Butter- 
wick (1816), 2 Price, 190 ; 146 E. R. 65. 

2949. Application of rule — Parties capable of 
being replaced In original position.] — The rule that 
the ct. will not interfere to rectify an instrument 
unless it is proved that the mistake was common 
to both parties, does not apply to the case of a 
contract which has been executed between partii‘s 
in the relation of vendor & purchaser, whom it is 
in tlie power of the ct. to replace in their original 
position. Accordingly where, in a conveyance o^ 
messuages, the plan on the deed comprised a pieei* 
of land not intended by the vendor to be included, 
a decree was made to rectify the deed, an option 
being given to the purchaser to have his contract 
annulled.— H arris v. Pepperell (1867), L. R. 5 
Eq. 1 ; 17 L. T. 191 ; 32 J. P. 132 ; 16 W. R. 68. 

Annotations: — Expld. May v. Platt, [1900] 1 Oh. 616. 

]^fd, Baskeomb r. Beckwith (1869), L. H. 8 Eq. 100 ; 

Pagdt V. Marshall (1884), 49 J. P. 85. 

Compare, also, Land Tax, Vol. XXX., p. 313, 
No. 131. 

(ft) Unilateral Mistake. 

See Mistake, Vol. XXXV., pp. 129, 130, Nos. 
300-304. 

2950. Necessity for fraud or misrepresentation 
amounting to fraud.] — M ay v, Platt, No. 2459, 
ante. 


^•Application of rule — Parties 
capable ^ being replaced in original posi- 
V. Warman (1919), 
ii 5- 257 ; 15 O. W. N. 201 ; 

46 D. L. H. 66.— CAN. 

h. d — Although where a 

written contract for the sale of lajid 
is lollpwed by a transfer, the transfer 
luay be rectified on the ground of 


mistake so as to correspond with con- 
tract yet when the two documents as 
executed correspond, a common mis- 
take is not sufficient ground for rectify- 
ing both. — M ateak V. Lyne, [19i«] 
V. L. R. 629— AUS. 

k. Omission of covenant for payment 
of incumbrance .] — Parkinson v. Clrn- 
(1878), 29 C. P. 13.— CAN. 


1. Mistake as to statutory rights .] — 
Spence v. Arnold (1901), 5 Terr. L. It. 
176.~CAN. 


PART XI. SECT. 4 , SUB-SECT. 3.— 
A. (b). 

29501. Necessity for fraud or misrepre- 
srntatwn amounting to fraud .] — Free- 
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4 . — Heimdies of 'parties: Sxib-seci. 3, A. (r) <fc: 
id), B ,, C. A' D , ; syh-spcf. 4, A. (a) L ] 

(r) Necessity for I*r\or Contract, 

See, generally. Mistake, A oI. XXXV., pp. 131, 
182, Nos. 309-321. 

2951. Conveyance differing from articles — Con- 
veyance not in purported execution of articles.] 

Mosely V, Virgin, No. 2077, post. 

{d) Conveyance after Previous ^Vriitcn Agreement. 
See Mistake, Vol. XXXV., p. 132, Nos. 322-325. 

2952. Whether rectification available — Convey- 
ance in conformity with agreement.] — M ay v. 

Platt, No. 2459, ante. 

2953. .] — Whore a deed has been 

execiitod in i)nrsuancc of a ijrevious option in 
writing belwocn the same parties : — Held : the 
et. could not rectify the d€‘ed on the ground that 
it/ did not represent the true intention of the 
])arlies. — Thompson v. 11 k’kman, j 1907] 1 Oh. 550 ; 
70 L. J. Ch. 251 ; 90 I.. T. 454 ; 23 T. L. R. 311. 
Annoiationa : — Consd. Craddock r. Hunt, 2 Ch. 13G. 

Reid. Fowler v. Siij?den (1916), 85 L. J. K. B. 1090. 
Mentd. Glyn r. Jfowcll, 11909] 1 Ch. 666. 

2954. — ' Where owing to a mutual 

mistake in reducing a veibal agreement for the 
bale of land into writing, the written agreement 
failed to express the real bargain betweim the 
parties, & the mistake was embodied in a de<‘d of 
conveyance, with Ihe result that a i)iece of land, 
which had in fact beem bought & paid for by pltfs., 
was wrongly conveyed by the vendors to defl. 
who had notice of pltfs.’ title : — Held : the ct. 
since the Jud. Act, 1873 (c. 00), had jurisdiction 
to rectify the conveyance, notwithstanding that 
the deed conformed strictly with the written 
agreement, A- although the effect of ordering 
rectification was to grant specific performance 
of a written agreement with a parol variation. — 
Craddock Brothers v. Hunt, [1923] 2 Ch. 130 ; 
92 L. J. Ch. 378 ; 129 L. T. 228 ; 07 Sol. Jo. 593. 
Annotation : — Apprvd. U.S.A. v. Motor Trucks, [1924] A. C. 

196. 

Admissibility of previous agreement.] — See 

Deeds, ^ ol. XVll., pp. 341, 312, Nos. 1519-1527. 

B. What 7nu8i he Proved. 

See Mistake, Vol. XXXV\, pp. 133-135, Nos. 
328-347. 

C. Form of Rectification. 

See, generally, Mistake, Vol. XXXV., ])p. 144, 
145, Nos. 427-437. 

2955. Declaration indorsed on instrument — New 
Instrument unnecessary.]— W ihte v. White, No. 
2938, ante. 

D. Fffeci of Delay. 

See Mistake, Vol. XXXV., pp. 142, 143, Nos. 
409-413. 

2956. Whether right to rectification lost.] — The 

conveyance made in 1866, upon a sale of land by 
S. to B., contained a reservation to S. of minerals. 
Four years subsequently B. filed a bill against S., 
alleging that the reservation was inserted in the 


conveyance under a mistake common to both 
partms, & recently discovered by him, & praying 
for the rectification of the conveyance by the 
omission of it. S. put in an answer denying the 
mistake & claiming the benefit of the reservation ; 
& afterwards died before he could be cross- 
examined : — Held : although, in the opinion of 
the ct., a mistake conunon to both parties had been 
made, of which S. sought to take an improper 
advantage, yet a simple decree for rectification 
could not be made after the lapse of time & against 
the oath of one of the parties ; but defls., the 
representatives of S., were entitled to the option 
of having the conveyance rectified, or the whole 
transaction set aside ; & in the event of pltf. not 
choosing to accept the latter alternative, the bill 
must be dismissed without costs. — Bloomer v. 
Spittle (1872), Jj. R. 13 Eq. 427 ; 41 L. J. Ch. 
369 ; 26 L. T. 272 ; 20 W. B. 435. 

Annotations : — Dbtd. Boale v. Kyle, [1907] 1 Ch. 564. Refd. 

McKenzie v. Hesketh (1877), 7 Ch. I). 675 ; Iluddcrsncld 

Banking Co. v. Lister (1895), 72 L. T. 703. 

2957. When time begins to run.] — (1) In 

1900 A. sold & conveyed land to B. In 1906 A. 
brought an action against B. for rectification of 
the conveyance, alh'ging that by common mistake 
the parcels in the conveyance included more land 
than was comprised in the written contract in 
pursuance of which the conveyance was executed. 
A. commenced the action as soon as he became 
aware of the error. B. denied any mistake, A 
further contended that A. canu* too late for rectifi- 
cation ; — Held : th(Te had been a common mis- 
take, & A. was enlitled to rectification for that he 
had not been guilty of any laches. 

(2) In considering a question of laches, tim(» runs 
not from the date of the conveyance, but from 
the date when the party seeking relief first 
became aware of the mistake. — Beale v. Kyte, 
[1907] 1 (^h. 564 ; 76 L. J. Ch. 294 ; 96 L. T. 390. 


Sub-sect. 4. — Rescission. 

A . When Available. 

{a) Fraud or Misrepresentation. 
i. In General. 

2958. Whether rescission available.] — Where 
arts. & a conveyance are not obtained with tin* 
strictest fairness, a ct. of equity will set them aside, 
& order the conveyance to stand as a security only 
for the consideration money. — ^White v. Light- 
BURNE (1722), 4 Bro. Pari. Gas. 181 ; 2 E. R. 123, 
H. L. 

Annotation : — Apld. Adams v. Sworder (1861), 10 Jur. N. S. 
223. 

2959. .] — A purchase obtained by fraud 

would be, in effect, no purchase, & could not 
acquire any validity by the confirming statutes. — 
Beaden V. King (1852), 9 Hare, 499 ; 22 L, J. Ch. 
Ill ; 68 E. R. 608. 

Annotation : — Reid. Whidborne r. Eccl. Comrs. of England 
(1877), 7 Ch. 1). 375. 

See, generally. Equity, Vol. XX., pp. 257 et seq. ; 
Misrepresentation A Fraud, Vol. XXXV., 
pp. 65-72. 


MAN V. Mitchell (1898), 30 N. S. R. 
513.— CAN. 

2950 ii. .1— Ramsay r. Mfis- 

NERS (1900), 33 N. S. R. 339.— CAN. 

m. Words in deed wrongly used.]— 
A deed executed In Lower Canada con- 
veyed certain lands situate in Upper 
Canada to parties “ & their sucooasors," 
which words It was proved would con- 
vey the fee simple according to the law 
of Lower Canada, & It was shown that 
the grantor’s intention was to convey 


the lands absolutely. The ct. ordered 
the devisee of the grantor to execute 
a release of the lands according to the 
law of Upper Canada. — Allan v. 
Thorne (1853), 3 Gr. 645.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— 
A. (d). 

2952 i. Whether rectification availahle 
— Conveyance in conformity with agree- 
mcrU.] — Lang v. Matthkwman (1871), 
32 U. C. R. 126.— CAN. 


-.] — MoCali. V. Faithorne 
(1863), 10 Gr. 324.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— D. 

2956 i. Whether right to rectification 
lost.] — Calvert v. Linley (1874), 21 
Gr. 470.— CAN. 

295611. .] — Brookes r. Brookes 

(N. S.) (1910), 9 E. L. R. 44.-— CAN. 

2956 iii. .] — Miner v. HiNrn 

(1913), 26 W. L. R. 293.— CAN. 
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2960. Necessity for fraud.] — There is no 

general rule that actual fraud is necessary to 
induce a ct. of equity to rescind a contract for sale. 
The ct. acts on the same principle in rescinding 
contracts for sale as in setting aside other contracts 

dealings which it considers unconscientious. 

Certain property was put up for sale by auction, 

in the particulars which were advertised was 
described as an immediate absolute reversion of a 
freehold estate falling into possession on the death 
of a lady seventy years old. By the conditions 
of sale, which were read in the auction room just 
previously to the sale, but were not printed or 
circulated among those present, the property was 
stated to be subject to three mtges. The property 
was bought by pltf., who stated that he was deaf, 
<fc did not understand that he was buying an equity 
of redemption. On a bill filed by pltf. to have the 
contract for sale rescinded : — Held : the descrip- 
tion of the property in the particulars of sale was 
misleading, the onus was therefore on the vendor 
to show that the purchaser was not actually mis- 
led, & as he had failed to do so pltf. was entitled 
to have the contract rescinded & his deposit 
returned. — Torrance v. Bolton (1872), 8 Oh. 
App. 118 ; 42 L. J. Ch. 177 ; 27 L. T. 788 ; 37 
,1. P. 164 ; 21 W. K. 134, L. J.T. 

AnnotMions : — Expld. & Distd. Blaibcrg r. Reeves. [1906] 

2 Ch. 175. Consd. Carllsh v. Salt, [1906] 1 Ch. 335 ; 

Nocton V. Ashburton, [1914] A. C. 932. 

2961. .J— Redgrave v. LLurd, No. 

3035, post. 

2962. .J— A deed of covenant of 1851, 

relating to a building (‘state, after forbidding 
certain offensive & noisy trades & businesses, pro- 
vided that there should not be carried on “ any 
trade or business or occupation whatsoever whereby 
any injurious offensive or disagreeable noise or 
nuisance shall or may be occasioned caused or 
made.” Pltf. entered into a contract for the 
])urchase from deft, of a house on this estate for 
the purpose of a boys’ school, on the representation 
of (left.’s agent that there was nothing in this 
deed which would prevent him from carrying on 


such a school on this property. On an action for 
rescission of the contract : — Held : the carrying 
on of pltf.’s school in an ordinary & reasonable 
way would be within the wording of the restrictive 
covenant, which could not be limited to trades or 
businesses ejusdem generis with those specifically 
mentioned ; & pltf., having been induced by a 
misrepresentation of fact made by deft.’s agent 
to enter into this contract, was entitled in equity 
to rescission, even though the representation had 
not been made fraudulently. — Wauton v. Cop- 
PARD, [1899] 1 Ch. 92 ; 68 L. J. Ch. 8 ; 79 L. T. 
467 ; 47 W. R. 72 ; 43 Sol. Jo. 28. 

2963. Conveyance not completed.] — 

It is undoubted law that where a vendor has 
procured the sale of his property by misrepresenta- 
tion the purchaser can set aside the contract of 
purchase, prior to completion, even though the 
misrepresentation be innocent (McCardie, J.). — 
Armstrong v, Jackson, [1917] 2 K. B. 822 ; 86 
L. J. K. B. 1375 ; 117 L, T. 479 ; 33 T. L. R. 441 ; 
61 Sol. Jo. 631. 

Annotation Collins r. Hopkins, [1923] 2 K. 13. 

617. 

2964. — Conveyance completed.] - A. 

contracted with S. & T. for tlie sale to them, in 
Iheir own names, of freidiold A leasehold proi)erty, 
including mines & works for making non ; the 
purchase being made, in fact, for a numerous co., 
of which S. T. were managing directors. Some 
difficulty occurring as to A.’s title, the time for 
completing the contract elapsed ; but upon further 
treaty, S. & T. agreed to coniplete it, if A. would 
verify his statements of the capabilities of the 
inoperty ; & on his consenting, they dei)uted 

some of their co-directors, together with 
experienced agents, to ascertain the correctness 
of his statements. These persons examined the 
property & works, & the accounts kept by A., 
receiving from him &; his agents all facility Ac 
aid for the purpose ; & they reported to their 

constituents that A.’s statements were correct, A 
P., their partner & agent, remaining on the pro- 
perty, with particular instructions to make 


PART XI. SECT. 4, SUB-SECT. 4.— 
A. (a) i. 

2960 i. Whether reristfion available — 
Nccessitu for fraud.] — A clear caHc of 
fraud inuHt be CBtablisbed to obtain 
the rescission of an exe^nited contract. 
• — Hutchinson v. Caldeu, Cass. Dij?. 
2nd. od. 785.— CAN. 

2960 ii. .1 — Dunbar v. 

Meek (1881), 32 C. l\ 19').— CAN. 

2960 iii. .] — BiiAD\ v. Bejx 

(1884), 19 N. W. 11. (7 B. & G.) 356 ; 
7 C. L. T. 408.- CAN. 

2960 iv. .I-Oaulani) r. 

Thompson (1885), 9 O. li. 376.— CAN. 

2960 V. — - — .] — A party who 

becks to set aside a conveyance of land 
executed in pursuance of a contract 
of sale, for misrepresentation relating 
to a matter of title, is bound to estab- 
lish fraud to the same extent & degree 
as a pltf. in an action for deceit. — 
Bell v. Macklin (1887), 15 y. C. It. 
576,— CAN. 

2980 vi. .] — Gameron v. 

Cameron (1887), 14 O. Jl. 561. — CAN. 

2960 vii. .] — An executed 

contract for the sale of an interest in 
land will not be rescinded for mere Imio- 
cent misrepresentation, but where, by 
error of both parties & without fraud 
or deceit, there has been a complete 
failure of consideration, a ct. of equity 
will rescind the contract & compel the 
vendor to return the purchase-money. 
—Cole v. Pope (1898), 29 S. C. K. 
291.— CAN. 

2960 viii. .] — Atkinson v. 

Borland (1901), 14 Man. L. R. 205. 

—CAN. 


2960 ix. — .] — yiUTiiiK P. 

White (1906), 12 O. L. K. 51; 7 

O. W. 11. 773.— CAN. 

2960 X. .]— Kamp V. Al- 

brecht (Sabk.) (1911), 19 W. h. It. 
153.— CAN. 


2960 xi. .] — Stocks v. 

Boulter (1912), 22 O. W. U. 464 ; 
3 O. W. N. 1397 ; 5 D. L. 11. 268.— 

CAN, 

2960 xii, .] — ^^\"horo a con- 

veyance has boon executed & delivered, 
nothing in the way of mlsrcprosenta- 
tion, short of actual positive fraud, 
will w'arrant a judicial rcscisslou 
between vendor & purchaser. — Keli.y 
V. Endkrton (1912), 21 W. L. U. 337 ; 
2 W. W. K. 453 ; 22 Man. L. It. 277 ; 
5 I). L. It. 013.— CAN. 


2960 xiii. .]— A pui'chaser 

of land under a contract providing for 
payment in Instalments may, if ho 
has been induced to enter into the 
contract by fraud, have the agreement 
rescinded oven if the fraudulent pai ty 
has assigned his interest in the con- 
tract for value to an innocent party. — 
Holt v. Griese & Wood (1915), 32 
W. Ii. 11. 874 ; 9 W. W. H. 462 ; 25 
D. L. H. 740 ; 8 Sask. L. It. 336.— 
CAN. 

2960 xiv. .] — Handp. War- 

ner (1916), 44 N. B. H. 215.— CAN. 

2960 XV. .] — Hamilton v. 

Colloway (Alta.) (1918), 43 D. L. It. 
768.— CAN. 


2960 xvi. .] — Franz r 

Hansen, [1918] 2 W. W. H. 40 ; 41 
D. L. R. 457.— CAN. 


296QLxvil. .] — Williams v. 


Shields (1919), 25 B. C. It. 198.— 

CAN. 

2960 xviii. -.]-R()L'r i\ 

Long, [1920] 2 W. W. It. 211.— CAN. 

2960 xix. — — .]— CUHICK V. 

Taylor, [1920] 2 W, W. Jt. 579.— CAN. 

2960 XX. .1--GURPHEY V. 

Perry (N. S.) (1922), 65 1). L. It. 561. 

—CAN. 

2960 xxi. .] — Buruehs v. 

J’ACIETO I’KOPEHTIES, LTD. (1923), 32 
B. C. It. 317.— CAN. 


2960 xxii. .]— Although a 

contract for the sale of property has 
been executed by a conveyance. It can 
bo set aside for a misrepresentation by 
the vendor, known to him to bo imtrue, 
that there were no incumbrances, even 
though h (5 had no active positive 
intention to defraud.- Hines v. McCal- 
lum, [1925] 2 D. Ii. R. 403 ; [1925] 1 
W. W. It. 838.— CAN. 


2960xxlii. — .]— MiR Azimu 

DIN Khan r. Zta-ul-Nisa (1882X 
1. L. It. 6 Bom. 309.— IND. 


2960 xxiv. .]— BiiOJO Gopal 

Sarkak r. Busikunnissa Bibi (1887), 
I. L. It. 15 Calc. 179.— IND. 


2960 XXV. .] — ParbshNatii 

Mallick r. Hari (klARAN Dey (1911), 
1. L. R. 38 Calc. 622. — IND. 


o. Failure of considera- 

tion.] — Where by error of both parties 
6c without fraud or deceit, there has 
been a complete failure of considera- 
tion, a ct. of eciulty will rescind the 
eontreict & compel the vendor to re- 
turn the purcRBwe-money. — P ope v. 
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Sect, 4. — Remedies of parties: Suh-sccL 4, A, (a) i 
it.] 


further examination, made a similar report 
whereupon a supplemental contract was completed, 
varied from the first by reducing the purchase- 
money, & releasing S. & T. from personal liability 
for the unpaid instalments. After six months' 
possession by the agents of S. & T., & the co.. 
working the mines, & exercisng other acts of 
ownership in deterioration of the property, all 
the directors & P. filed a bill in the Exchequer, on 
behalf of themselves & all their partners, against 

A. & his agents, to rescind the contract for fraud. 
After replication to the answers, pltfs., except T. 
& P., obtained an order of ct., though opposed by 
A., to, amend the bill by striking out the names of 
T. & P. as pltfs., & making them defts., & they 
amended the bill accordingly, & charged P. with 
collusion in the alleged fraud of A. ; — Held : the 
contract could not be rescinded ; (1) because there 
was no proof of fraud ; (2) because the purchasers 
did not rely on A.’s statements, but tested their 
accuracy, & after having knowledge, or the means 
of knowledge, declared that they were satisfied 
of their correctness. 


(3) If on the treaty for the sale of property, the 
vendor makes representations which he knows to 
be false, the falsehood of which the i)urchaser had 
no means of knowing, but he relies on them, a 
ct. of equity will rescind a contract so entered 
into, although it may not contain the mis- 
representations ; but it will not I'escind without 
the clearest proof of fraudulent misrejjresentations, 
A that they were made under such circumstances 
iis show that the contract was based on them. 


(4) Semble : a bill to set aside a purchase may 
be maintained by some partners of a co., including 
the actual i)urcha8ers, without making all the 
partners parties, against a vendor who is not a 
j)artner et vice versa. — Attwood v. Small (1838), 
() Cl. & Fin. 232 ; 7 E. B. 084 ; sub nom. Small v. 
Attwood, 2 Jur. 226, 240, II. L. ; varying (1832), 
Vou. 407 ; subsequent proceedings (1840), 6 Cl. & 


Fin. p. 623, L. 0. 

Annotationa : — As to (2) Apld. Aberaman Ironworks v. 
Wickeny (1868), L. IL 5 Kq. 4 85. Consd. & Expld. hed- 
prrave v. Hurd (1881), 20 Ch. D. 1. Refd. Reynoll v. 
Hprye, Sprye v, Reynell (1849), 8 Hare. 222. As to (3) 
CoDSd. Central Ry. ol Venezuela v. Kisen (1867), L. R. 2 
11. L. 99. Refd. Lovell v. Hicks (1836), 2 Y. & C. Kx. 46 ; 
Clbson V. D’Este (1843), 2 Y. & C. Ch. Cas. 542 ; Smith v. 
Kay (1859), 7 H. L. Cas. 751 ; Hig^s v. Samcls (1862), 
2 John. & H. 460 ; Torrance v. Bolton (1872), 41 L. J. 
Ch. 643 ; Panama & South I’aciflc Telojjraph Co. v. India 
Rubber, Gutta Percha & Telegraph Co. (1875), 32 L. T. 
238 : Roots v. Snelling (1883), 48 L. T. 216. As to (4) 
Retd. Walbiini v. Ingilby (1833), 1 My. & K. 61. Gerterallv, 
Mentd. Brown r. Sawer (1841), 3 Beav. 698 ; Benson v. 
Heathorn (1842), 1 Y. & C. Ch. Cas. 326 ; Nolthorpe v. 
Holgate (1844), 8 Jur. 551 ; Archbold v. Charitable Be- 
quests for Ireland Comrs. (1849), 2 H. L. Cas. 440 ; Mar- 
shall V. Sladden U849), 7 Hare, 428 : Bodonham v. Hoskyns 
(1852), 2 De G. M. & G. 903 ; Cocfeell v. Taylor, Collett v. 
l-l^estoii, Preston v. Collett (1852), 15 Beav. 103 ; Morrell 
V. Wootten (1852), 16 Beav. 197 ; A.-G. v. Chesterfield 
(1854), 18 Beav. 696 ; Jorden v. Money (1854), 6 H. L. 
Cob. 1d 5 ; Beavan v. Momlnirton (1860), 8 H. L. Cas. 528 ; 
Ernest v. Croysdill (1860)72 De G. F. & J. 175 ; Other v. 
ISinurthwaite (1868), L. R. 5 Eq. 437 ; Shedden & Shodden 
V. A.-G. & Patrick (1869), 22 L. T. 631 ; Welso v. Wardlo 
(1874), L. R. 19 Eq. 171. Arkwright v. Newbold (1880), 
28 W. R. 828 ; Banco de Portugal v. Waddell (1880), 5 
App. Cas. 161 ; Burstall v, Beylus (1884), 26 Ch. D. 35. 

2965 . .] — Arts, of roup of certain 

liinds expressly stipulated that the purchaser was 
to take the property with all risks of error in the 
particulars. A. agrees by missives attached to 


the arts, of roup to buy the estate, & a con- 
veyance was executed containing a clause of 
warrandice in the usual general terms. Neither 
the isposition nor the arts, of roup contained any 
information as to the tenure of the lands. The 
particulars of sale contained this statement : 
“ The lands hold of the Crown,” & in answer to an 
inquiry made before the sale on behalf of A. as to 
the nature of the holding, the sellers’ agents 
re^ferred A. to the note of particulars, adding : 
“ The proprietors,” B. & 0., “ are not entered with 
the Crown, but you are aware the Crown never 
asks for an entry.” The foundation for the belief 
that the lands were held direct of the Crown rested 
on a decree of tinsel, dated 1813, directed against 
the heir of line of the last superior & a decree of 
forfeiture of the mid-superiority, dated 1840, 
followed by a Crown charter. From 1813 tJierci 
had been no asseition of a contrary right. Im- 
mediately before the sale the agents for 1)., the 
disponee of the last superior, wrote to B. & C.’s 
agents claiming the right of mid-superiority, but 
this claim on its being disputed & not further 
persevered with, B. «&- O.’s agents did not intimate 
to A. Two years later B.’s agents renewed tluj 
claim, & ultimately raised an action against A., 
claiming a yeai’s rent as composition on his entry. 

A. was found liable, &; the decree of forfeitui*e was 
reduced. A. thereupon raised this action against 

B. <fe C. for r(‘petition of the sum paid, the expenses 
of the litigation, & a sum equal to one <te a half 
times the casualty of composition, on the ground, 
(a) of warrandice, & (6), misrepresentation & 
concealment on the part of B.’s agents ; — Held : 
there had been no breach of warrandice ; & the 
representation was perfectly true according to 
the knowledge & belief of those who made it, <fe, 
/hat being so, any error therein was covered by 
the express contract of the purchaser to take the 
property with the risks of errors in the particu- 
lars. 

When the conveyance takes place it is not, as 
far as 1 know . . . the principle of equity that 
relief should afterwards be given against that 
conveyance unless there be a case of fraud or a 
case of misrepresentation amounting to fraud, by 
which the purchaser may have been deceived 
(Lord Helborne, C.). — Brownlie v. Campbell 
(1880), 5 App. Cas. 925, II. L. 

Annotations : — Consd. Mathias v. Yetts (1 882), 46 L. T. 497 ; 
Nash V. Woodersoii (1884), 52 L. T. 49 ; Soper v. Arnold 
(1887), 37 Ch. D. 96 ; Low v. Bouvorie, tl891J 2 Ch. 82 ; 
Jlobenham v. Sawbridgo, fl901] 2 Ch. 98 ; Seddon v. 
North Eastern Salt Co., [1905] 1 Ch. 326 ; Angel v. Jay 
(1910), 80 L. J. K. B. 458. Apld. PiibUc Trustee v. Lan- 
caster Duchy, L192711 K.B.516. Refd. Smith v. Chadwick 
(1882), 20 Ch. D. 27 ; Derry v. Peek (1889), 14 App. Cos. 
337 ; Barrow v. Isaacs, [1891] 1 Q. B. 417 ; lie Metro- 
politan Coal Consumers’ Assocn., Karberg’s Case (1892), 
66 L. T. 700 ; Lagunas Nitrate Co. v. Lagimas Syndicate, 
[1899] 2 Ch. 392 ; May v. Platt, [1900] 1 Ch. 616 ; Whit- 
tington V. Sealc-Hayne (1900), 82 L. T. 49 ; Pearson v. 
Dublin Cori>n., [1907] A. C. 351 ; Joel v. Law Union & 
Crown Insco., [1908] 2 K. B. 863 ; Hood of Avalon v. 
Macklnnon, [1909] 1 Oh. 476 ; Cantlore Meooeinloo Brindi- 
shio V. Janson, [1912J 3 K. B. 452 ; Heilbut, Symons v. 
Buckleton, [1913] A. C. 30 ; Nocton v. Ashburton, [19141 
A. C. 932. Mentd. Cavendish-Bentick v. Fenn (1887), 57 
L. T. 773 ; Thlsdonv. Tindall (1891). 40 W. R. 141 : Yorke- 
V. Yorkshire Insce., [1918] 1 K. B. 602 ; Holt v. Mnrkhain 
(1922), 92 L. J. K. B. 406. 

2966. By principal — Conveyance com- 

pleted.] — (1) A bill filed by a purchaser to set aside 
a purchase & conveyance of an estate on the ground 
of fraudulent concealment of a right of way, 


Cole (1897), 1 M. M. Cas. 257 ; 6 
B. C. R. 205.— CAN. 

p. ~ — -.1 — Bank of Upper Canada 
V. Thomas (1856), 2 E. & A. 502. — 

CAN. 

q. .] — ^May V. McArthur, 20 


C. L. J. 248 ; 4 C. L. T. 336.— CAN. 

r. .] — Easton v. Sinclair 

(1912), 21 O. W. R. 944 ; 3 O. W. N. 
1103 ; 3 D. L. R. 652.— CAN. 

t. .1 — CONSOUDATED INVEST- 


MENTH, Ltd. V. Acres (Alta.), [191711 
1 W. W. R. 1426.— CAN. 


— .] — Amaan V. Handyside 
3 Maeph. (Ct. of Sees.) 526. — ► 
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dismissed with costs, there being no proof of con- 
cealment by the vendor, although the dealings 
were inconsistent with any right of way. 

(2) To set aside a purchase, perfected by con- 
veyance & payment of the purchase money, for 
fraudulent concealment by the vendor of a defect 
in the title, where there was no warranty or state- 
ment that there was no defect ; proof of conceal- 
ment by the vendor’s agent, is not sufficient, there 
must be proof of direct personal knowledge & 
concealment by the principal. 

(3) A purchaser of an estate, having made no 
inquiry respecting the title from an agent for 
the sale, is not entitled to any relief for non- 
communication of any defect by him. 

(4) Where a purchaser seeks to be relieved 
against the purchase on the ground of personal 
fraud by the vendor, & the alleged fraud is not 
proved, he is not entitled to relief on any other 
ground. — ^WiLDE v, Gibson (1848), 1 H. L. Cas. 
605 ; ]2Jur.527 ; 9 E. R. 897, H. L. ; rei^sf/. 8. C. 
ttub nom. Gibson v. D’Estp] (1843), 2 Y. & C. Oh. 
Oas. 542. 

Annotations :~—As to (2) Consd. Brett v. Clowhor (1880), 5 
C. P. D. 376 ; Brownlie v. Campbell (1880), 5 App. Cas. 
025. Apld. Joliffo V. Baker (1883). 11 Q. B. D. 255. 
Consd. Seddon v. North Kaatorn Salt Co., [19051 1 Ch. 326. 
Apld. Public Trustee v. Lancaster Duchy, [1927] 1 K. B. 
516. Refd. Boss V. Helsham (1866), 4 H. & C. 642 ; La- 
gunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392 ; 
Debenham v. Sawbridge, [1901] 2 Ch. 98 ; Carlish v. Salt, 
[1906] 1 Ch. 335 ; Armstrong v. Jackson, [1917] 2 K. B. 
822. As to (4) Apld. Price v. Berrlngton (1851), 3 Mac. & G. 
486. Refd. Espoy v. Lake (1852), 10 Hare, 260 ; BUsset 
V. Daniel (1853), 18 Jur. 122 ; Parr v. Jewell (1855), 1 
K. & J. 671 ; Barnard v. Hunter (1856), 5 W. 11. 92 ; 
Hobson V, Devon (1857), 29 L. T. O. S. 300 ; Traill v. 
Baring (1864), 4 Do G. J. & Sm. 318. Generally, Refd. 
Griggs V, Stapleo (1848), 2 De G. & Sm. 572 ; RoyneU v. 
Sprye (1852), 1 De G. M. & G. 656 ; Chadwick v. Chadwick 
(1854), 23 L. T. O. S. 108 : Udell v. Atherton (1861), 7 
H. & N. 172. Mentd. Marshall v. Sladden (1849), 7 Hare, 
428 ; Benham v. Koano (1861), 5 L. T. 261. 


2967. Sufficiency of misrepresentation — 

Must be substantial.] — Bill filed by a purchaser to 
rescind a contract, pltf. alleging that he had been 
induced to enter intx) it by fraud & misrepresenta- 
tion : it appeared that the advertisement out of 
which the contract arose was of the sale of six 
houses total rental £131 6s. per annum lease about 
seventy-five years at a moderate ground rent of 
£50 a year, but what pltf., who agreed to give 
£420 for the property, found himself liable to 
take was an underlease of the houses at a rent of 
£50. The Lord Chancellor, reversing the ordc'i* 
appealed from, dismissed the bill without costs, 
being satisfied, that though there was a mis- 
description of the property, there was no sucli 
substantial misrepresentation as called upon tlui 
ct. to exercise its jurisdiction. 

The term ground rent is well understood, hiis 
a definite meaning : it is the sum paid by the 
owner or builder of houses for the use of land to 
build on, & is th(‘refore much under what it 
lots for when it has been built on (Lord (hiAN- 
woRTii, C.). — BAHTJ.urr V. Salmon (1855), 6 J)e 
G. M. A G. 33 ; 26 L. T. O. S. 82 ; 1 Jur. N. S. 
277 ; 4 W. R. 32 ; 43 E. R. 1142, L. C. 

Annotation : — Refd. Re Boyfus & Maaters’s Contract (1888), 

39 Ch. D. 110. 


ii. Particular Instances. 

2968. Non-disclosure — Material part of property 
subject to defect of title.] — ^An estate having been 
sold, some part of which, material to the enjoymen t 
of the rest, was subject to a defect of title known to 
the vendors, but not disclosed by the abstract, 
unknown to the purchaser, the contract was 
rescinded, & the vendors were ordered to r(*pay 
the purchase-money, with all costs A (‘xpenses 


29671. Snific-iencu of misrepre- 

sentation — Must he substantial.] — 
Latham v. Crosby (1863), 10 Gr. 308. 

—CAN. 

2967 ii. .1 —Cummins 

V. Congregational C'huroh Trus- 
tees (1885), 4 Man. L. 11. 374,— CAN. 

2967 iil. .] — Temper- 

ance Colonisation Co. v. Fairfield 
(1888), 16 0. H, 544 ; ajfd. (1890), 17 
A. R. 205.— CAN. 

2967 iv. .]— Hirtle 

V. Kaulbach (1890), 22 N. 8. H. 336. 

—CAN. 

2967 V. .] — Nichol- 

son V. Peterson (1908), 18 Man. L. H. 
106.— CAN. 

2967 Vi. .]— Jackson 

V. People’s Trust Co. (1912), 22 

W. L. H. 325 ; 3 W. W. R. 99.~CAN. 

2967 vii. .] — ^McMeans 

V. Kidder (1913), 23 W. L. H. 794 ; 
10 D. L. H. 480 ; 4 W. W. Li. 108 ; 
23 Man. L. R. 111.— CAN. 

2967 viii. .]—IIeld : 

(left., through his agents had boon guilty 
of material misrepresentation & pltf. 
had not lost his remedy by reason of 
tho fact that bo had not dlscoverod 
the discrepancy mitil after tho con- 
tract had been oxecutwi. — W ishart v. 
Bond (191.3), 24 O. W. R. 199 ; 4 
O. W. N. 931 ; 10 D. L. R. 770.— CAN. 

2967 ix. .] — Boulter 

V. Stocks (1912-13), 47 S. C. R. 440. 
—CAN. 

2967 X. Whore 

agreement for sale of land has boon 
completed by conveyanoe, it is not 
open to purchaser, in absence of 
fiuud, to complain of misrepresenta- 
tion by vendor, except where the 
ponsideration for the conveyance has 
totally failed. — H amilton r. Mar- 
^LiUS (1914), 28 W. L. R. 604.— 


2967 xi. .] — All agrt‘ 0 - 

ment to pmvhaso land will not be 
it'scinded where purchasor makes pay- 
ments thereunder after the discoviuy 
of tho falsity of innocent material mis- 
representations. BRAUCHLE V. IjLOYD 

(1915), 30 W. L. R. 659 ; 21 D. L. R. 
321 ; 7 W. W. R. 1343.— CAN. 

2967 xii. .]— Yost r. 

iN'PERNA'nONAL SECURITIES Co., LtD. 
& MacPiierson, Danneckek V. In- 
ternational Securities Co., Ltd. 
& MACl*irF.RSON (1918), 42 (). L. R. 
572 ; 14 0. W, N. 96 ; 4.3 D. L. R. 
28,— CAN. 

2967 xiii. .] — Barron 

V. Kelly (B. C.), [1918] 2 W. W. R. 
131 ; 41 D. L. R. 590 ; 56 S. C. R. 
455.— CAN, 

2987 xiv. .]— Horn- 

ing r. WiNCHELL (1920), 53 D. L. R. 
75.— CAN. 

2967 XV. .] — Stand- 

ard Trusts Co. p. Canada TiiFE 
Assurance Co. (Alta.), [1920] 1 

VV. W. R. 516; 51 D.L. K. 2:5.— CAN. 

2967 xvi. .] — Freear 

V. Gilders (1921), 61 D. L. R. 271; 
50 O. L. R. 217.— CAN. 

2967 xvii. .] — Dick r. 

Sweet (Sask.) (1922), 68 D. L. R. 
772.— CAN. 

2967 xviii. .] — Grer- 

nizen V. Twkki, [1922] 2 W. W. R. 
71 ; 65 D. L. R. 101 ; 63 S. C. 11. 158. 

—CAN. 

2967 xix. .]— Urowp. 

Birmingham (N.B.), [1923] 4 D. L. R. 
626.— CAN. 

2967 XX. .]— Wool- 

worth (F. W.) Co., Ltd. v. Pooley 

(1925), 53 B. C. R. 386.— CAN. 

b. Must have been 

acted on .] — Where In an action for 
rescission of a contract on the ground 
of false representations the misrepre- 


sentations are proviid, the onus lies 
on deft, to show clearly that they veie 
not actoil on. — M ankovbkv p. .fAi'nii 
(Man.), [1922] 2 W. W. U. 681; (18 
D. L. R. 763.— CAN. 

0. .1 — Younc; r. 

But’lbr (1002), 22 N. Z. L. R. 407. — 
N.Z. 

d. .] -Boodh SlN(.ll 

Dooduooria V. Gunesh Citunuek Sen 
(1873), 12 B. L. R. 1’. C. 317 ; 19 

W. R. 356.— IND. 

e. Vendor a^'cepliny rc/judia- 

ti(m .] — Where a party coutiaets to 
purchase property Sc pays an liiHlal- 
mOnt & afteiwards repudiates the 
contract & sues for rescission, tho el. 
has no jmisdletion to restrain, hv 
interim injunction, tho vendor, who 
accepted the repudiation Sc retook Ins 
property, from di5almg with it as he 
secs lit. — Christie v. Fraser (1901), 
10 B. C. R. 291.— CAN. 


PART XI. SECT. 4, SUB-SECT. 4.— 
A. (a) ii. 


f. Whether rescission available — 
AoM-disrZowrr.l— T homson p. I’aislev 
(1923), 50 N. B. R. 281.— CAN. 

g, Se/rret commission to pur- 

chaser's agent. Bendigo, etc. Go. p. 
Cunningham, [1919] V. L. R. J87. 
— AUS. 


h. Purchaser dealing uith 

jwojnrty afUr discovery of fraud .] — 
Where a party complaining of fraud 
in tho execution of a contract filed a 
bill to have it rescinded, & it appeared 
that after discovering the alleged 
fraud the vendee had continued to 
deal with the property : — Held : vendee 
was not entitled to the relief prayed. 
—SOWN P. West (1846), 1 E. & A. 


117.— CAN. 


k. .] — Larson p. Ras- 

mussen (Alta.) vl913), 24 W. L. R. 
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Sect, 4 . — Revicdics of parlic.s : Suh-secf. 4, A. (a) 
ii., (b) 1.1 

incident to the purchase & conveyance. — Edwards 
V, M‘Leay (1818), 2 Swan. 287 ; 30 E. B. 025, 

L. C. 

Arinotaiiona : — Apld. Attwood v. Small (1840), C Cl. & Fin. 

232. Distd. Wilde t?. Gibson (1848). 1 H. L. Cas. 605 ; 

Edwards Wood v. Marjoribanks (1858), 3 De G. & J. 329. 

Apld. Turner v. West Bromwich Union Grdns. (1860), 3 

L. T. 662 ; Mostyn v. West Mostyn Coal & Iron Co. 

(1876), 1 C. P. D. 145. Folld. Hart v. Swaine (1877), 

7 Ch. D. 42. Consd. Carlish v. Salt, [1906] 1 Ch. 335. 

Re!d. Hughes & Haniilton v. Gordon (1819), 1 Bll. 287 : 

Perkins v. Ede (1852), 16 Beav. 193 ; Slim v, Crouchcr 

(1860), 8 W. R. 347. Mentd. Rawlins v. Wickham (1858), 

3 Do G. & J. 304 ; Coiiybeare v. New Brunswick, etc. Co. 

(1860), 1 De G. F. & J. 578 ; Gorsuch v. Creo (1860), 8 

C. B. N. S. 574 ; Mathias v. Yotts (1882), 46 L. T. 497. 

2969. Right of way.] — Wilde v, Gibson, 

No. 2900, aydc. 

2970. By agent — Defect in title.] — ^Wilde 

t\ Gibson, No. 2900, ante. 

2971. — — Leasehold property subject to lien.] 

— Pltf. bought at an auction an interest in lease- 
Jiold property for £151. The prox^erty was sold 
under a sheriff’s order. Pltf. might have known 
fjom the particulars of sale that there was a lien 
on the lease for £100. Deft, at the time of the 
sale knew of, but did not disclose, facts wliicli he 
ought to have disclosed 1o pltf. Pltf. could not 
have known the facts but from deft., & if they had 
been disclosed by him, there might have been no 
biddings for the x^i’^^P^rty : — Held : upon the 
principles of this ct. under the circumstances, the 
sale must be declared void as against pltf. k> the 
I)urchase -money refunded ; deft, to pay the costs 
of the suit. — Smith v. Harrison (1857), 20 L. J. 
Gh. 412 ; 29 L. T. O. S. 11 ; 3 Jur. N. S. 287 ; 5 
W\ B. 408. 

2972. Vendor’s interest.] — A. having two 

jiarcels & 13. one i)arcel of land, supposed to 
contain petroleum, it was agreed between them A; 
C. that (’. should pay them $10,000 for the land 
if he succeeded in forming a co. for the xmrpose of 
working the oil springs, & in inducing such co. to 
pay him $13,750 as the price of the land, out of 
which he was to keeiJ for himself $3,750. B. 
accordingly, assuming the character of owner, 
gave to C. a conditional promise to sell all the 
land to him for $13,750, provided the offer was 
accepted within a certain time. A. wrote a letter, 
meant to be shown lo, A which was shown to, 
X^ersons intending to become members of the new 
co., A was proved to have influenced them, in 
which letter he recommended the x^urchase, not 
disclosing that he had any interest therein. A. 
A B. actively co-operated with C. throughout the 
whole transaction. The co., in ignorance of the 
combination, accepted the proposal, but liaving 
discovered the fraud, sued for a rescission of the 
contract : — Held : the contract must be wholly 
rescinded, the price repaid, A the land reconveyed. 
There being a doubt, owing to the expiration of 
the term for which the co. had been constituted, 
whether the co. was competent to receive the 
money A to execute a reconveyance the order 


provided that the repayment should be made to 
the CO., or to such other persons as were entitled 
in their right, on the reconveyance of the lands 
being made to the satisfaction of the colonial 
ct. Fraud being established against a party, it is 
for him, if he allege laches in the other party, to 
show when the latter acquired a knowledge of the 
truth A prove that he knowingly forbore to assert 
his right. — Lindsay Petroleum Co. v. Hurd 
(1874), L. B. 5 P. C. 221 ; 22 W. B. 492, P. C. 
Annotations : — Consd. Erlanger v. New Sombrero Phosphate 
Co. (1878), 3 App. Cas. 1218. Befd. Rochefoucauld v. 
Boustoad, [1897 J 1 Ch. 196; Anchor Trust Co. v. Bell, 
[19261 Ch. 805. Mentd. Panama A South Pacific Tele- 
graph Co. V. India Rubber, Gutta Percha & Telegraph 
Works Co. (1875), 10 Ch. App. 520, n. ; Bagnall v. Carlton 
(1877), 6 Ch. D. 371 ; Phospiiate Sewage Co. v. Hartrnont 
(1877), 5 Ch. D. 394 ; Allcard v. Skinner (1887), 36 Ch. D. 
115; lie Sharpe, Jie Bennett, Masonic & General Life 
Assce. V. Sharpe, [1892] 1 Ch. 154 ; Aaron’s Roofs v. 
Twiss, [1896] A. C. 273 ; Lagunas Nitrate Co. v. Xjngimas 
Syndicate, [1899] 2 Ch. 392 ; lie Taylor, Atkinson v. Lord 
(1900), 81 L. T. 812. 

2973. Untrue representation — Remuneration for 
professional services.] — S. was aware that B. was 
entitled to property, but might not at first 
be aware that the interest of R. was not pre- 
carious, A impressed R. with the notion that it 
was so ; S., liowever, became awan* that the 

interest was not x^rccarious, yet he did not inform 
R. of that fact, but on the contrary still represented 
that it was botli precarious A could be established 
without difficulty, delay A expensive litigation. 

R. in such a state of circumstances sold one-half 
of the estate to S., tlie latter giving him an 
indemnity against all costs of recovering the pro- 
perty, A representing that men of business con- 
ducted cases on the arrangement that no law 
expenses were paid unless the proceedings were 
successful ; but if tliey were, that law costs were paid 
out of the money recovered, A the xiarty conducting 
the proceedings A furnishing the information was 
allowed half what was recovered to satisfy him for 
risk of x^aying law exx)enses. Subsequently, R. 
agreed to sell the other half for a stated sum. B.. 
filed a bill to set aside the conveyance A to have 
the contract for the sale of the second moiety 
declared void, but died before the hearing, A the 
suit was revived by his devisee A extrix. S. filed 
a cross bill for the specific performance of the sale 
of the second moiety. In the first suit the solr. 
of S. was made a party, A was charged with a 
participation in the fraud. The ct. below set aside 
the conveyance A as the contract for the sale of 
the second moiety was based on the former 
conveyance it declared the same void, A ordered 

S. to pay the costs, but dismissed the original suit 
as against the solr., without costs. The ct. also 
dismissed the bill for sped lie performance, with 
costs. From this decree S. aiipealed : — Held : 
as R. did not know his rights when he executed the 
conveyance, nor when he signed the contract for 
the sale of the second moiety, A as the former was 
based on fraud A misrepresentation, A as the 
latter depended on the former, both must fail, 
A the decree mu.st be affirmed with costs. — 
Reynell V. Sprye, Sprye V. Reynell (1852), 


239 ; 4 W. W. R. 53 ; 10 D. L. R. 
650.— CAN. 

l. .]— Giletz V. Runham 

(1913), 25 W. L. R. 389 ; 13 D. L. R. 
616.— CAN. 

m. .] — A purc'haser who 

elects to affirm a voidable contract 
for the sale of land, with full knowledge 
of all the facts. Is precluded from 
afterwards setting up a right for 
rescission thei-eof. — Jackson v. Irwin 
& Billings Co., Ltd. (1914), 20 
B. C. R. 487.— CAN. 


n. Knowledge of jmrchasfr.] - 

Tennery V. Stiles (1848), 5 U. C. R. 
254.— CAN. 

o. Brcxwh of warraniyA — 

Gale v, Hubert (1857), 6 Ur. 312. — 

CAN. 

p. Judgment sale — Preren- 

tion of completion by jmrehaser .] — A 
creditor obtained judgment against 
his debtor’s exore. & issued thereon 
execution against the lands of deceased, 
which had been devised to a minor. 
The creditor interfered to prevent 


competition at the sale, A then bonght 
the property at ono-half its value : — 
Held : his purohaso was not main- 
tainable In equity. — Re Davis (1870), 
17 Gr. 603.--^AN. 

q. Failure of purchaser to 

investigate title after being put on 
inquiry.] — Where a vendor makes 
verbal statements in relation to pro- 
perty, the correctness of which the 
purchaser has the means of testing by 
reference to documents within his 
roach A does not choose to do so, he 
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1 Dc G. M. ife G. 060 ; 21 L. J. Cli. 630 ; 42 E. R. 
710, L. JJ. 

AntwUitioy}^ Parker v, Clarke (1861), 7 Jui*. N. S. 

12G7 ; 11008 V. Pc Bornaray. [18Uf>] 2 Ch. 437. Mentd. 

GSo.P, 3 J)e (t. M. & (C 403 ; Parr Jeweli 
(18.»o), 1 K. & Traill v. Ba^ill^? (18C4). 4 Do 

(t J. cV ^m. 318; Hllfon r. Woodn (1807). B. IC 4 Kq. 432; 
Arkwright v. Newbold (1881), 17 Ch. D. 301 ; Bradlaiigh 

1 J Hermann v. Charles- 
worth (100a), 74 L. J. K. Ji. 020 ; Parkinson i\ College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 

Profits of business.)— On Nov. 11, 

]o89, resps. arranj^ed for the sale of a brewery 
m Edinburgh to 1). The purcliase was to take* 
])lace as from Nov. 1.5, 1889, at the price of 
f.2(:),o00, tlie price to be paid by Dec. 31, at 
which date a conveyance was to be executed eitlier 
to any co. to which ho miglit assign his 
interest. On Dec. 1 4 D. entered into an agreement 
to stdl the brewery to apfilts. ; the price to be paid 
to D. by applts. was £28,.50(). This contract 
jnirported to pass on all the rights of D. On 
Dec. 31 a conveyance was executed by resps. at 
' r -vr implement of the contract 
of Nov. 11, 1889, to applts., A. D. C(\ised to have 
any interest in tlie brewery. In the contract of 
Nov. 11, 1889, wen* these* conditions: “the 
ari*angement proceeds upon the basis tliat the net 
])rofits of the brewery amounted during each of 
two years, ending Dec. 31, 1888, to i*3,750, or 
thereaboiits, upon an average.” ” In the event 
of its being ascertained that this is not the fact, 
the arrangement is to be at an end.” 34ie con- 
veyance of Dec. 31 to applts. did not set out these 
1 contract of Nov. 11, 

188J, D. was to be at liberty to have all the books 
connected with the business examine<l. All the 
books were examined by accountants selected 
by D., & a profit near the stipulated amount was 
leported. More tlian a y(*ar after the conveyance 
to applts., it was discovered that the books had 
been imyiroperly dealt with by a clerk in resps.’ 
employment without the knowledge of resps. 
Tlie alterations made the profits appear greater 
than they really were. 

Under these cii-cumsf ances, applts., with the 

action for reduction 
oi the contract between resps. D., A- the con- 
veyance by resps. to applts. ; applts. ofTering to 
hand back the brewery. The gi'ound of their 
contention was, that as between resps. & D. the 
amount of the profits was made the basis of the 
agreement, & that all the rights of D. were passed 
by him to applts. No action was taken to rescind 
the contract between D. A, applt s. //efd ; 
applts. &i D. had no title to maintain the action, 
D. having no interest in the subject-matter, the 
brewery ; &, the disposition not embodying nor 
being intended fo embody tlie stipulations of the 
original contract, applts. had no right as against 
resps. — Edinburgh United Breweries v, Mol- 
LESON, [1894] A. C. 96 ; 58 J. P. 364, H. L. 

^ 1^1923 ]^A cr?73^* Westville Shipping Co., 


2975. Failure of vendor to investigate title 
after being put on Inquiry Sale of copyhold land 
as freehold.] — H art v. Hwaine, No. 3018, 

(6) Mistake. 

I i. In General, 

See, generally. Mistake, Vol. XXXV., pp. 122- 
125, Nos. 242-204. 

2976. Whether rescission available — Mistake 
merely formal.]— B ingham v. Bingham (1748), 1 
Ves. Sen. 120 ; 27 E. U. 934. 

Annotations : — Apprvd. Cooper r. I»hibb8 (18G7), L. B. 2 H. L. 
149. Consd. Jones v. Clifford (187G). 3 Ch. D. 779. Distd. 
Joliffev. Baker (1883), II Q. B. D. 255. Apprvd. Hudders- 
field Banking Co. v. Lister, [1895] 2 Ch. 273. Refd. 
f3ifton V. Coekburn (1834), 3 My. & K. 76; Cochrane v. 
Willis (1865), 1 Ch. App. 58 ; Kogers v. Ingham (1876), 
3 Ch. D. 351 ; Bettj^es v. Maynard (1882), 46 L. T. 766 ; 
lie Tjrell, Tyrell v. Woodhouse (1900), 82 L. T. 675 ; 
Debenham v. Saw bridge, 11901] 2 Ch. 98. Mentd. 
Stewart v. Stewart (1839), 6 Cl. Fin. 911. 

2977. — .) — 44iough a formal mistake 

in a deed may be rectified by articles, of which it 
purports to bt* an execution, essential additions 
cannot be made to a conveyance from articles, oi 
which it does not purport to be an execution ; 
nor can the transaction be rescinded by the Ct.— 
Mosely V, ViRGiN (1790), 3 Ves. 184 ; 30 E. II. 
959, L. 0. 

Annotations: — Mentd. Bracebrldgo v. Biickloy (181 6), 2 
Price, 200 ; De Mattos r. Giljsori (1859), 4 De G. &: J. 276. 

2978. Mistake unilateral.) — An ci ror cnt(*r- 

tained by one of tlie parties to a contract of sab* 
as tf> the legal meaning of the contract is not by 
itself sufficient to invalidate his consent to tin* 
contract. Applt. made i‘esp. an offer of his entailed 
estates at a certain price by a letter which contained 
this stipulation, ” The sale is made subject to tin* 
ratification of the ct.” The offer was accept'd. 
This offer & acceptance, according to their proper 
construction, constituted /in absolute uncon- 
ditional sale of the entailed estates : — Held : applt. 
could not claim to have tlie contract reduced merely 
because he understood it to be other than it really 
was. — S tewaht v. Kennedy (No. 2) (1890), 15 
App. f'/is. 108, H. U. 

Annotations : — Expld. Wilding v. Sanderson, [1897] 2 Ch. 
534. Mentd. Shrager v. Dighton (1923), 130 L. T. 642. 

2979. After completion of conveyance.] — 

Premises were sold for the residue of a term of 
which botli parities at the time supposed that eight 
years only were unexpired, & the prico was 
fixed expressly on that supposition. It afterwards 
apiieared that twenty years were in fact unexpired 
at the time of the sale. But a bill by the vendor 
to make the purchaser a trustee of the term for 
the twelve additional years was dismissed. — 
Okill V, Whittaker (1847), 2 Ph. 338; 10 

L. J. Ch. 454 ; 10 L. T. O. S. 1 ; 11 Jur. 081 ; 11 
E. 11. 73, L. C. 

Annotations 

Consd. Alien v. Kichardson (1879), 13 Ch. D. 524. Refd. 
Manson v. Thacker (1878), 7 Ch. D. 620. 

2980. .]— If the conveyance had been 

executed the purchaser must have taken all the 


facts turning out to be 
diffeicnt from what they were repre- 
sented, be entitled to any relief. — 
CAN Bacon (1874), 21 Gr. 21. — 

, *’• r" f>7ie of joint pur- 

chasers.] — Ih-opertv having been sold 
to five persons wbo purchased jointly : 

w 'it tke piu'chasors, 

esmbllsl^g a misrepresentation, could 
not rescind the contract so far as he 
was alone concerned, & recover his 
snare of the pmehase -money. — Braun 
^-^Htjohes (1885), 3 Man. L. B. 177.— 

~ ^ Transfer of homestead — 

y* ije not examined.] — FRosTiJ> v. 

J. — VOL. XL. 


Lirek, [1927] 3 D. L. B. 916; [1927] 
2 W. W. B. 550 ; 21 Bask. L. 11. 603. 

—CAN. 

a. .] — Massinoberd v. Mon- 

tague (1862), 9 Gr. 92.— CAN. 

PART XI. SECT. 4, SUB-SECT. 4.— 
A. (b) i. 

2978 i. Whether reseission available 
— Mistake unilateral.] — Th(^ mistake of 
one party to an ogretuneiit for the 
purchase of land as to the amount of 
land purchased, when the mistake is 
not known to tho other party, & there 
is nothing in the language or conduct 
of the other party which led or con- 
tributed to the mistake, does not give 


a right of reseission unless a hardship 
amounting to Injustieo would ho 
inflict<“d upon the party by holding 
him to his bargain, & it would bo 
unreasonahle to do so. — Slouski v. 
Hon* (1905), 15 Man. L. It. 548 ; 2 
W. L. B. 363. — CAN. 

2978 ii. .1 — Cancilla v. 

Okr (1914), 27 W. L. R. 122 ; 5 

W. W. B. 1294 ; 16 D. L. R. 115 ; 21 
Man. L. B. 355.— CAN. 

2978 iii. .] — RoBSON t?. 

Boy (Alta.) (1917), 35 D. L. R. 485.— 
CAN. 

2979 i. After completion of con- 

veyance.] — ZoRNER V. Burger (Man.) 
(1911), 18 W. L. it. 598.— CAN. 

A A 
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Sed, 4. — Remedies of parties: Suh-sect. 4, A, {h) i, 
d: a,, d: (c ) L] 

consequences (Page Wood, V.-O.). — 

V. Gukgory (1855), 1 K. & J. 2SG ; 2 Eq. Rep. 
405 ; 21 L. J. i'h, 240 ; 21 L. T. O. S. 307 ; 3 

W. R. 231 ; m E. R. 400. 

Annotations: — Refd. Shoreditch Vestry v. Hughes (1864), 

10 L. T. 723 ; Allen v. KichardHon (1879), 13 Ch. D. 524 ; 

Pc Cluyton, Smith r. Clayton, 11920J 1 Ch. 257. 

2981 . .J — Houses olTerod for sale were 

slated in the parliculars to be ludd for ninety 
years from June 21, 1844, at a ground rent of £21. 
Condition 4 provided that tlie title should com- 
mence “ with Hie lease under wliicli the vendor 
holds dated July 11, 1815.” Condition 5 stated 
that ” the description of the property in tlie 
particulais is believed to be correct, but if any 
error sliall be found therein the same shall not 
annul the sale, nor shall any compensation be 
allowed in respect thereof.” The vendor was in 
fact entithnl to an underlease for the residue of 
the term of ninety years less two days at a pepper- 
corn I’cnt, the owner of the two days could not 
b(^ found : — Held : the rej^resentation that the 
jiropeily was held by lease when it was in fact 
held by underlease was a fatal misdescription, 
unless it was cured by condition 5, condition 5 
(lid not apply, for “ error in the description of the 
pr operty ” meant a misdescription of the corporeal 
property, not a mistake in the description of th(‘ 
vendor’s title, therefore a good title was not 
shown. — Jk*e Beykt's & Masters’s t'oNTRACT 
(1888), 39 Ch. I). no ; 59 L. T. 740 ; 53 J. P. 293 ; 
37 W. R. 201 ; 4 T. L. R. 590, C. A, 

Annotations : — Refd. Debpiihaiti r. Hau bridge, 11901] 2 Ch. 

98 ; Leer. I{a^hon, [19i7j 1 Ch. 613. 

2982 . Necessity for fraud or misrepre- 

sentation amounting to fraud.) — B rownlie v. 
Campbell, No. 2965, ante. 

2983 . Necessity for unfair dealing.] — 

May V. I’LATT, No. 2459, ante, 

2984 . What amounts to completion — 

Whether execution of bond to secure purchase- 
money.]— Hitc hcock v. Gildings, No. 2988, post 

2985 . Mutual mistake.] — Deft, con- 

tracted to buy from pltf. freeholds & leaseholds 
under tlie condition that lie should assume that 
E. who (Red in 1841, was seised in fee of the free- 
holds, & should not “ require the production of 
or investigate or make any objection in respect 
of the pi'ior title ” thereto. He accepted tJie 
title, & before completion contracted to scdl the 
lands, with a farm of his owm adjoining the free- 
holds, to a sub-purchaser, who discovered, from 
an inclosure award prior in date t/O 1841, as to 
the effect of which both the pltf. deft, had been 
under a misapprehension, that the freeliolds had 
never belonged to E. but at the date of the con- 
tract belonged to deft, himself in fee, subject 
to a leasehold interest in pltf. Deft, then refused 
to complete, & pltf. hied her bill for specific per- 
formance, stating that she too had discovered that 
part of the lands she had contracted to sell as 
leaseholds belonged to her in fee simple, & offering 
mutual waiver or compensation : — Held : deft, 
was not precluded by the condition or the accept- 


ance of title from taking the objection, & the ct. 
could not decree specific performance ; but, 
although there was no fraud yet, there being a 
common mistake, deft, was entitled to an inquiry 
as fo the title to the freeholds at the date of the 
contract. Scmhle : the ct. will, even in the case 
of a completed contract, give relief against a 
common mistake without fraud. — Jones v, 
Glifford (1876), 3 Ch. D. 779 ; 45 L. J. Ch. 809 ; 
,35 1j. T. 937 ; 24 W. R. 979. 

Annotations : — Consd. Allen v. Richardflon (1879), 13 Ch. D. 
524. Distd. Soper v. Arnold (1887), 37 Ch. D. 9^ 
Consd. lie National Provincial Bonk of England & 
Marnh, [1S95J 1 (^h. 190. Refd. Bettyes v. Maynpd 
(1882), 46 L. T. 766 ; Huddersfield Banking Co. v. Lister, 
11895] 2 Ch. 273 ; Scott v. Alvarez (1896), 64 L. J. 
Ch. 821 ; Be TyreU, Tyrell v. Woodhouse (1900), 82 L. T, 
675 ; Debonham v. Sawbridge, [1901] 2 Ch. 98. 

2986. .] — (1) A condition of sale 

for compensation, if any error or misstatement shall 
appear to have been made in the particulars of 
sale or these conditions,” does not apply to a 
defect in title. 

(2) On a sale by the ct. a condition provideci 
for compensation for “ any error or misstatement ” 
in the particulars or conditions. After convey- 
ance it was discovered that the vendor had had 
no title to a portion of the property. All parties 
had acted bond fide, with reasonable gi’ound for 
believing, subject to a possible doubt in the 
vendor’s mind, that the title was a good one : — 
Held : the purchaser could obtain neither com- 
pensation under the condition, nor rescission on 
tlH‘ gi’ound of common mistake. 

1 (lo not think pltf. can succeed on the ground 
of mutual mistake & there are other A serious 
difficulties in his way. I do not see how he could 
under any circumstances, obtain repayment of 
his purchase-money from (h'ft. trustee who has 
not had it (Byrne, J.). — Debeniiam v. Sawbridge, 
[1901] 2 (’h. 98 ; 70 L. J. Ch. 525 ; 84 L. T. 519 ; 
49 W. R. 502 ; 17 T. L. R. 441 ; 45 Sol. Jo. 466. 

ii. Particular Instances, 

See, geyierally, Mistake, Vol. XXXV., pp. 102- 
112. 

2987. Mutual mistake — Title.] — Bingham v, 
Bingham (1748), 1 Ves. Sen. 126 ; 27 E. R. 934. 

Annotations : — Apld. CocLrnne v. WIIUh (1865), 1 Ch. App. 
58, Apprvd. Cooper v. Phibbs (1H(>7), L. R. 2 H. L. 149. 
Consd. JonoH v. Clifford (1876), 3 (di. D. 779. Distd. 
.lolJlTor. Baker (1883), 1] Q. B. I). 255. Consd. Huddern- 
field Banking Co. v. Lister, [181)5] 2 Ch. 273. Refd. 
Stenart r. Stewart (1839), 6 CJ. & Fin. 911 ; Rogers r, 
iiighain (1876), 3 Ch. I). 351 ; Bettyes v. Maynard (1882), 
46 J.. T. 706 ; Re Tyrell, Tyrell v. Woodhouse (1900), 82 
L. T. 675 ; Dehenham v. Sawbridge, [1901] 2 Ch. 98. 
Identd. Clifton v, Cockbiim (1834), 3 My. & K. 76. 

2988. .] — Where a purchaser buys the 

int(*rest of a vendor in a remainder in fee, expectant 
on an estate tail, if, at the time of the contract the 
tenant in tail had actually suffered a recovery of 
which both parties were ignorant till after the con- 
veyance had been executed & an absolute bond 
given for securing payment of the purchase-money ; 
this ct. will interfere to rescind the contract, on 
the equity that the vendor had no interest in the 
subject-matter at the time of the sale, <Sc that on 
the gi’ound of mistake, all hough there has been no 


2982 i. Necessity for fraxat 

or xnisrepresentation anioiintiny to 
fraud.] — Idtf. had bought from deft. 
47 acres, paid for it, & taken a con* 
vovance, but subsequently discovered 
that 44 acres of it were covered "with 
water ; whereupon he filed a bill 
charging deft. with fraud. No 
(‘videnee of any fraud having been 
given, & It rather appearing that both 
parties acted in ifi^iorance, the bill 
v\aa dismissed. — C lark r, Burnham 


(1851), 2 Gi. 644.— CAN. 

2985 i. Mutual mistake .] — 

Where, on a sale of lands, there is a 
mutual mistake, going not necessarily 
to an essential, but to a material, sub* 
stantial, & important element of the 
contract, the ct. will ordinarily order 
rescission, oven though the contract 
has been completely executed, if it 
can do so on equitable terms. — D e 
Clkrval V, Jones (1908), 8 W. L. R. 
300 ; 1 Alta. L. R. 286.— CAN. 


_ b. .] — WiiWNER Drilling Co. v. 

Tremblav (1909), 18 O. L. R. 439 ; 
13 O. W. R. 544, 1017.— CAN. 

PART XL SECT. 4, SUB-SECT. 4.— 
A. (b) ii. 

29S7 1. Mutual mistake — Title.] — 
Dominion Bank v. Marshall, Mar- 
shall V. Canadian Pacific Lumber 
Co. (B. C.) (1922), 65 D. L. K. 461 ; 63 
S. C. R. 352 ; [1922] 2 W. W. R. 266. 
—CAN. 
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fraud from knowledge, or concealment of the fact 
on the pari of the vendor, & they will not only 
order such a bond to be delivered up to be can- 
celled, but that all interest paid on it shall be 
refunded. 

The execution of a bond for securing the pay- 
ment of the purchase-money is not a completion 
of the contract ; & where fT*aud is made out the 
et. will relieve against it. — TTiTOHf OCK v. Oiddings 
( 1817), Dan. 1 ; 4 Price, 135 ; Wils. Ex. 32 ; 140 
E. R. 418. 

Aiwotationn : — Distd. Clare v. Lamb (187/1), L. P. 10 C. P. 

; Joliffe u. Baker (1883), 11 Q. B. D. 255. Refd. lie 

Tyrell, Tyrcllr. Woodhouso (1900), 82 L. T. 075. 

2989. Amount of ground lease.] — 

Morshead V, Fredfjrick (1806), Sugden’s Vendors 

Purchasers, 14th ed. pp. 120, 814. 

Annotation : — Distd. Griffiths v. Jones (1873), 21 W. R. 470. 

2990. Ground rent of leasehold property.] — 

Mills v. Oddy (1834), 6 C. & P. 728 ; 172 E. R. 
1438, N. P. ; subsequent proceedmgs (1835), 2 
Cr. M. R. 103. 

Annotation: — Mentd. Doc d. Bowdler v. Owen (1837), 8 

C. tk P. 110. 

2991. Existence of nuisance — Tenant using 

property as disorderly house.] — Ih’operty sold by 
auction under the description of an eligible free- 
hold property for investment, comprising a house 
k shop let on a quarterly tenancy, was discovered 
before completion to be used by the tenant as a 
disorderly house. Neither the vendors nor the 
purchaser knew pi’cviously that the liouse was being 
improperly used. The agreement of tenancy con- 
tained a covenant by the tenant not to use the 
house as a disorderly liouse, & a proviso for re-entry 
in case of breach of covenant : —Held : this was 
not a ground for rescission of the contract. — 
Hope v. Walter, [1900] 1 (^.h. 257 ; 69 L. J. Ch. 
166 ; 82 L. T. 30 ; 16 T. L. R. 160, 0. A. 

Annotation : — Consd. Be Loyland 6c Taylor’s Contract (1900), 

83 L. T. 380. 

2992. Existence of reversionary lease.] — 

A tenant for life sold a public-house, portion of 
a settled j^roperty. After conveyance it was 
found that the public-house was subject to a 
reversionary lease gi’anted by the predecessor in 
title of the tenant for life, of which all paities were 
ignorant : — Held : this did not furnish any ground 
for rescission. — Re Tyrell, Tyrell v, Wood- 
IIODSE (1900), 82 L. T. 675 ; 64 J. P. 665. 

Unilateral mistake -As to qualities of subject- 
matter.] — See Mistake, Vol. XXXV., pp. 107, 
108, Nos. 123, 124, 126-131. 

Material facts not honestly disclosed.] — 

See Mistake, Vol. XXXV., pp. 113, 114, Nos. 
180-184. 

As to qualities of subject-matter .] — See 

Mistake, Vol. XXXV., p. 105, Nos. 110-114. 

Parties not ad idem — Purchaser intending to 
purchase property not intended to be sold .] — See 
^istake, Vol. XXXV., PI). Ill, 112, Nos. 159- 

(c) Inequality in Position of Parties. 
i. 7n General, 

Sec^ generally. Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 253-283 ; Contract, 
Vol. XII., pp. 98-112. 

2993. General rule.] — The ct. will set aside a 
contract, where there appears have been great 
inadequacy of consideration, at a distance of 
more than seven years from the date of tlie deed, 
on proof of the inadequacy, &; that the purchaser 


had knowledge of the value of the subject-matter 
& was in the confidence of the \endor, & ouglit 
therefore to have protected her by his advice from 
imposition, rather than have misled her for his 
own advantage. — 3'aylor v, Obee (1816), 3 Prici', 
S3 ; 146 E. R. 198. 

2994. .] -A tenant for life, with a re- 

mainderman in tail, both in distri^ss, join in S(41ing 
the estate for an inadecpiate consideration: — 
Held : it could not be considered as tlie sale of a 
reversionary interest, & subject to tht‘ rules relating 
to sales of such interests ; but the sale was invalid, 
on account of the inade^quacy of tlie consideration, 
coupled with the distress of the vendeirs, k their 
want of advice. — We'ioD v. Abrey (1818), 3 Maeld. 
417 ; 56 E. R. 558. 

A nnotntionfi Apld. Fry V. Laiio, AV Fry, Whittet v. Bush 

(1888), U) Ch. D. 3J2. Refd. Doiipflaw r. Culvorwell (1862), 

4 De (J. F. 6c J. 20 ; 7iV Uuwworth (1865), 12 L. T. 49; 

.lames r. Ker (1889), 40 Ch. J>. 449 ; BaniCH r. Richards 

(1902), 71 L. J. K. B. 3H. 

2995. — — .] — Conve^yance by pltf., an (ddevst 
son, to elefts. his brotlurs, of liis inte'rest in an 
estate, for an inaelequate consid(*ration, se^t aside‘, 
on the ground of pltf.’s ignorane*e of his riglits, k 
of the absence of a full k fre'o disclf)sure of all the 
material faeds known by elefts., k of pltf. bedng 
uneler pecuniary pressuin^ k without propta' legal 
aelvice. 

An estate was devisenl to E, S. in tail. Ry lur 
marriage settlement she retained a powea* of 
appointing the fee, k by lier will she appeiinteul it 
to he‘r children, exchieling tlie eddest, otherwise 
provided for. Ne) line' er re'cove'ry was levie'd 
afteu* hea* eleaith. Aflea* Jier ele*ath, tl)e e'lelesi k the 
four younger sons agiaa'd to divide the e\stale, k 
the (ddost agreed to sell his share to tlie latter, 
k ho accordingly conveye'd all bis intea’est. The 
conveyance was seh asiele on the' grounels above' 
mt'ntione'd.— Sturge v. Sturgk (1849), 12 Ke'av. 
229 ; 19 L. J. Ch. 17 ; M Jur. 159 ; 50 E. R. 1019. 

2996. .] — Wl)e*n a son, recently afte'r attain- 

ing liis majeirity, makes ove'r jire^perty to his father 
without consideration, or for an inade'quate' con- 
sid(*ration, equity will require' the falhe*r to ho 
able to sheiw that the son was really a fre*e' age'iit, 
k had adequate k indc'pendent advice. — S avery 

King (1856), 5 11. ].. Cas. 627 ; 25 E. .1. Ch. 482 ; 
27 L. T. O. S. 1 15 ; 2 Jiu*. N. S. 503 ; 1 W. U. 571 ; 
10 E. K. 1016, H. L. 

AmwtaiionH : Refd. liarnarel v. Hunter (1856), 28 1^. T. 

(). 8. 152; Turner v. Collins (1871), 7 ('h. App. 334, n.; 

IMsani r. A.-G. for Gibraltar (1874), L. R. 5 1*. C. 516 ; 

Allcaril t>. Skinner (1887), 3(> Ch. D. 115; Hohlvu v. 

Hoblyii (1889), 60 ij. T. 499 ; Do Witte r. AdcliHoii (1899), 

80 L. T. 207 ; Moody v. Cox & llatt (1917), 116 L. T. 710. 

2997. .] — A. being unelei* the impression 

that he was the absolute? owner of an e'state' which 
he' had not seen for twenty ye*ars, sedd it to his 
agent for an annuity of £40 for the joint lives of 
himself k his wife k the life of the sirrvivor of 
them. The estate was at the time settled on his 
wife for her separate use for life, A. being entitled 
only to the reversion in fee cxp(‘ctant on his wife’s 
decease. 33i(* int('rest of tin' wife was wholly 
overlooked, both by herself k lier liusband. 3’Jie 
husband pressc'd Ui(' sab' forward, k being a solr. 
liimself prepared tin' d('('ds, k was most anxious 
for the completion of the purchase. He dic'd 
within a year after it was oompli'ted, liaving 
devised all his property to his wife. The con- 
sideration was grossly inade'quate, the' net yearly 
rental of the propei-ty being nearly £40. Upon a 
bill by the wife to obtain a re-conveyance of the 
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2993 i. General rule .] — In order to have a valid contract or conveyance of property, there must b^o a reasonable degree 
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Sale of Land. 


Sect, 4. — T?emediefi of imrHcs: SiCb-seci, 4, A. (c) i. 

4Sc iu. (d), ct’ J5.1 

estate : — Held : the sale could not be supported ; 
the agent residing on the spot & knowing tJie 
value of the estate, whicli tlie vendor did not ; & 
although, assuming the annuity to be an adequate 
consideration for the reversion, the purchaser 
might keep the reversion pn paying the considera- 
tion stipulated to be paid for the estate in posses- 
sion, lie was not entitled to retain his purchase 
either with an abatement from the consideration 
or at a value to be fixed by the ct. ; pltf. was 
entitled to a re-conveyance of the estate ; & also 
to the costs of the suit. — Dally v, Wonham 
(1863), 33 Beav. 154 ; 32 L. J. Ch. 790 ; 9 L. T. 
75 ; 9 Jur. N. H. 980 ; 11 W. I?. 1090 ; 55 E. R. 
320. 

2998. .J — Wherever the mutual relation 

between two persons is such that confidence is 
necessarily reposed by one in the other, & the 
paHy in whom that confidence was reposed abuses 
it in order to obtain an advantage at the expense 
of the otlier party, he will not be permitted to 
retain that advantage, though, but for the confi- 
dential relation, th(' transaction could not have 
been impeached. 

Seynhle : where, in such a case, an agi’eement for 
purchase was entered into, certain material 
information having been concealed from the 
vendor, the representatives of the latter hav(^ a 
riglit to rescission irrespective of the consideration 
of actual inadequacy in th(‘ pric(‘. — Tate v, 
Williamson (1866), 2 Ch. App. 55 ; 15 J.. T. 519 ; 
15 W. R. 321, L. C. 

Annoiationa : — Apld. Moody v. Cox k Halt, [1917] 2 Ch, 71. 

Befd. Bakor r. Loader (1H72), L. 11, IG Kq, 49 ; Plowright 

V. Lambert (188r»), .02 L. T. G46 ; SlIkHtono & Hulgh Moor 

Coal Co. r. Edey, 11900] 1 Ch. 1G7. 

2999. - — Pltf. contracted to purchase from 

11. (\, who w(*re trustees, a portion of their 

trust property. 11. was a solr. k C. was his 
managing clerk. Throughout the transaction 11. 
acted, through (\, as solr. both for vendors & 
purchaser. C. failed to disclose to pltf. certfiin 
valuations previously obtained showing tliat the 
property w^as not worth tlie price which pltf. 
agr(HMl to i)ay. Pltf. knew that the vendors were 
trustees. In the course of the negotiations pltf. 
offered C. accepted a bribe. In an action by 
pltf. for rescission of the contract defts. counter- 
claimed for specific performance : — Held : II., 
as pltf.’s solr., was bound to disclose to him all 
material facts relating to the matter, & he was 
not relieved of that obligation by the fact that he 
ow<*d a conflicting duty to his cestui que trust. By 
the claim for specific performance the contract, 
which might have been repudiated on the ground 
of the bribe, was affirmed, & pltf. was not therefore 
deprived of his equitable right to rescission on the 
independent ground of the non-disclosure by his 
solr. of material facts. — M oody v, (^ox & Hatt, 
[1917] 2 Ch. 71 ; 86 L. J. Oh. 424 ; 116 L. T. 740 ; 
61 Sol. Jo. 398, C. A. 

ii. Particular Instances, 

See Fraudulent & Voidable Conveyances, 
Vol. XXV., pp. 253-283. 

Conveyances by lunatics.] — See Lunatics, Vol. 
XXXIII., p. 136, Nos. 127-130. 


Purchase by co-partner — Necessity for full dis- 
closure by vendor.] — See Partnership, Vol. 
XXXVI., p. 466, No. 1293. 

Purchase by executors.] — See Executors, Vol. 
XXIV., ])p. 567, 568, 689, Nos. 6055-6058, 7151- 
7156. 

Purchase by brother & partner of administrator.] 

— See Executors, Vol. XXIV., p. 568, No. 0060. 

Purchase by solicitor from client.] — See 

Solicitors. 

Purchase by trustees.] — See Trusts & Trustees. 
See, also. Friendly SocumKs, Vol. XXV., 
p. 318, No. 209, & compare Mortgage, Vol. 
XXXV., pp. 499-502, Nos. 2300-2330. 


(d) Adequacy of Purchase Price, 

3000. Whether ground for rescission.] — 

Pickett v. Loggon, No. 2442, ante. 

3001. .] — Wood r. Abrey, No. 2994, ante. 

3002. .] -A privale sal(‘ of a reversionary 

interest will not be s(‘t aside for mere inadequacy 
of price, as compared with arithmetical value 
d(‘tt‘rmined by the calculation of an actuary, 
exclusive of ev(Ty other circumstance : the latter 
value not being possible to bo obtained in fact. 

Therefore, where the value of a reversionary 
interest was calculated by M. at £928 8^f., & the 
price paid was £630, wOiieh was more than two- 
thirds of the former, & as large a price as could be 
procured at the time ; A. there was no undue 
practice whatever imputable to the ])urc baser ; a 
bill to set aside the sale was dismissed with costs.- 
IIeaden V. Posher (1821), M‘t’le. & Yo. 89 ; 148 
E. R. 337. 

Annotation a : — Distd. Portmore r. Taylor (1831), 4 Sim. 182 ; 
MeUer r. Hall, Hall v. Meller (1832), 1 L. .1. Cb. 219 ; 
Newton v. Hunt- (1833), 5 Sim. T)] 1. Refd. I’otts r. Curtis, 
Potts??. Lawrence (1832), You. .'>13 ; Aldborougb r. Tryo 
(1840), 7 Cl. & Fin. 436. 

3003. — .] — A sale by an heir apparent of 
interests in possession &- in reversion sot aside, the 
consideration being inadequate, Ac advantage 
having been taken of tlie vendor’s embarrass- 
ments. — Portmore (Earl) v. Taylor (1831), 4 
Sim. 182 ; 9 T.. J. O. S. (’b. 203 ; 58 E. R. 69 ; 
affd. (1832), 4 Sim. 216, n., L. C. 

Annotations: — Distd. King v. Hamlet (183.')). 9 Bli. N. S. 
575. Refd. Broiulcv v. Smith, Boustead v. Bromley, 
Smith V. Bromley (1859), 26 Beav. 614 ; Webster ??. Cook 
(1867), 36 L, J. Ch. 753 ; Fry v. Lane, Jir Fry, Whittet 
V. Bush (1888), 40 Ch. D. 312. 

3004. .] — Boothby V. Boothby (1849), 1 

Mac. Ac G. 604 ; 2 11. Ac Tw. 214 ; 47 E. R. 1661, 
L. G. ; subsequent proceedings (1852), 15 Beav, 212. 
innoiatiofis Retd. Talbot v. Stanlforth (1861), 1 Johu. & 

H. 484 ; Fry r. Lane, Jic Fry, Whittet i\ Bush (1888), 40 
Ch. IJ. 312. 

3004a. ,] — In consideration of a case of 

alleged fraud in the purcliase of an estate it is 
material to inquire what relation the purchase- 
money paid bore to the value of the estate (IjORD 
Wektbury). — Sreemanchunder Dey V. Gopaul- 
chunder Chuckkrbutty (1866), 11 Moo. Ind. 
App. 28; 20 E. R. 11, P. C. 

Annotations : — Mentd. Moonshee Buzloor Ruheem v. Shum- 
poonnissa Begum Jodonath Bose v. Shumfloonnlssa Begum 
(1867), 11 Moo. Ind. App. 551 ; Faez Bukah Chowdry v. 
Fukoeroodeon Mahomed Ahassutichowdry (1871), 14 
Moo. Ind. App. 234, 

3005. .] — Dally v. Woniiam, No. 2997, 

ante. 
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8000 i. Whether ground for reaeission.] 
— Duprksnk V. Dufrksne (1886), 10 
O. H. 773.--CAN. 

3000 ii. .] — Kolp V. Hunter 


(Sask.) (1911), 19 W. L. Ii. 709.— 

CAN. 

3000 iii. .] — Gladu & Bi.air ?’. 

Edmonton Land Co. (1914), 29 

W. L. il. C8.5 : 7 W. W. 11. 279 ; 8 
Alta. L. R. 80; 19 J). L. R. 688.— 

CAN. 


3000 iv. .] — GURUSAmv. Rubba- 

Raya (1888), I. L. R. 12 Mad. 118.— 

IND. 

3000 V. .1 — Mahabir Pershad 

Singh v. Dhanukdiiari Rtngii (1904), 
I. L. R. 31 Calc. 815.— IND. 
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3006. .] — Whore a purchase is made fi*om 

a poor & ignorant man at a considerable under- 
value the vendor having no independent advice 
a ct. of equity will set aside the transaction. This 
will be done even in the case of property in pos- 
session & a fortiori if the interest be reversionary. 
The cii'cumstances of poverty & ignorance of the 
vendor & absence of independent advice throw 
upon the purchaser, when the transaction is 
impeached, the onus of proving that the purchase 
was fair, just, & reasonable. — Fry v. Lane, Me 
Fry, Whittet v. Bush (1888), 40 Ch. D. 312 ; 
58 L. J. Ch. 113 ; (30 L. T. 12 ; 37 W. B. 135 ; 5 
T. L. R. 45. 

3007. Necessity for fraud.l — IIobert v. 

Hobbrt (1(383), 2 Cas. in Ch. 159 ; 22 Pi. R. 893. 

3008. .J — lnad(‘quacy of value is not 

in itself sufficient t o set aside a contract. — Ohiffith 
r. Spuatuey (1787), 1 Cox, Eq. Cas. 383 ; 29 E. R. 
1213. 

AnimkiHons : Distd. Day v. Neuman (1788), 2 Cox, Kq 

Cas. 77. Consd. Copis i\ Middleton (1817), 2 Madd. 410. 

3009. — .| — Where a writtem agreement 

is (mtered into for the purchase of an (‘state at a 
})rice far beyond its value but without any circum- 
stances of fraud or surprise the ct. will not decree 
a specific p(‘rformance of such a contract, but, on 
the other hand, will not rescind it. — Day v. New- j 
MAN (1788), 2 (^ox, Eq. (^as. 77 ; 30 PI. R. 3(3. 
AmtoUtlions : — Apld. Falcke r. Cray (1850), 4 Drew. 051. 

Refd. Dower v. trooper (IBUl), 2 Hare, 408; Hoddel r. 

PiiKh (1864), 10 Jm*. N. S. 534. Mentd. Dodd v. Lydall, 

Lydall v. Dodd (1842), J Hare, 333. 

3010. .J —inadequacy of price alone 

is iKjt suflicient to set aside a contract or deed. 

Where, therefore, in a suit instituted to set asid(‘ 

0 contract for the purchase* of an estate, although 
great inadequacy of price was proved, yet, as th(‘ 
allegations of misrepresentation & fraud were not 
sufiiciently (‘stablished, the House refused to 
disturb the judgment of the Ct. of Ch. dismissing 
the complainant’s bill in that Ct., & dismissed 
the appeal. — CuRSON v. Belwortiiy (1852), 3 
II. L. ('as. 712 ; 19 L. T. O. S. 233 ; 10 E. R. 291, 
11. L. ; (/ffr/, S. ('. nooi. Ccrzon v. Bellwoktiiy, 
10 L. T. O. S. 125, L. ('. 

A nnokftio?? Reid, DougluH v. Culvcruell (1862), 1 Do 

F. A' J. 20. 

— ^Sec Mortcace, \ o1. XX XW, pp. 

373, 508-509, Nc^s. 1100-1102, 2400-2408; ('on- 
tract, Vol. XTL, p. 205, Nos. 1044-1052 ; Execit. 
TioN, Vol. XXI., p. 577, No. 1527 ; Fraudulent 
A: Voidable ('onveyances, Vol. XXV., p. 202, 
No. 401. 

Unconscionable bargains generally.] — Sec 

P'raudulent k Voidable Conveyances, Vol. 
XXV., pp. 260-270. 

B, Parties. 

3011. Who may enforce right of rescission — 
Devisee of vendor.] — Pltf. claim(‘d as heir-at-law 
of A., who, as the bill alleged, when in very em- 
barrassed circumstances, had executed a voidable 
conveyance to his solr. The bill after stating a 
pretence on the part of defts., who claimed under 
the solr., that A. had confirmed the conveyance 
by his wiU, charged that he had died intestate as 
to the premises in question, k prayed that tlie 
conv(3yance k any testamentary disposition by 
him in confirmation tliereof might be declared 
null & void. Plea, that A. by will, lifter reciting 


the probability of the conveyance being disputed, 
had ratified k confirmed it, allowed. 

Assuming that the conveyance was voidable, 
the interest which remained in A. aft<‘r its (‘xecu- 
tion was not a right of entry under the old law, 
but an equitable estate which was clearly de- 
visable. — Stump v. (Iaby (1852), 2 De Cl. M. k (3. 
623 ; 22 L. J. C'li. 3.52 ; 20 L. T. O. S. 213 ; 17 
Jur. 5 ; 1 W. R. 85 ; 42 E. R. 1015, L. C, 
AnnxiUdiona : — Consd. Oresley r. Moiislov (1859), t J)e (J. 

& J. 78. Refd. Waters v. Thorn (1856), 22 Desv. 517. 

Mentd. Illndson r. Wcatherill (1854), 5 Do CL M. 6c (L 

301. 

3012. .] -The right to set aside a 

voidable sal(‘ of r(‘al estat(* is not analogous to a 
right of entry at law, but is an equilabh* estal(‘, 
which is devisable.— (I rehley i\ Mousley (1859), 
4 De U. k J. 78 ; 28 L. J. ('b. (>20 ; 33 L. T. O. S. 
151 ; 5 Jur. N. S. 583 ; 7 W. R. 127 ; 45 E. R. 
31, L. JJ. ; subsequent proceed inqs (1862), 3 Do Cb 
P". k J. 433, L. JJ. 

AnnolniUms : — Distd. Turner Turner, Hall r. 3’nni(‘r 

(1880), 28 W. IL 859. Refd. Clunricardo v. ILnining ( 1 861 ). 

30 lUuiv. 175. Mentd. Lyddou v. Moss (1859), 1 Do 

G. k J. 104. 

3013. Against whom right of rescission may be 
enforced— Personal representatives of vendor.]- 

Trevelyan v. White, No. 3028, post. 

3014. Personal representatives of vendor’s 

agent.]— A. was the solr. k land ag(‘nt of B., who 
was d(‘8irous of selling an estate, in a l(‘Uer to 
A. expressed his rea(lin(‘ss to sell it for 13,000 
guineas. The estate consist (*d of two ])oriions, k 
a land valuer, whose valuation was not shown to 
have beem cominunicat(‘d by A. to B., put upon 
the two portions sepai*ate values which, add(‘d 
together, t‘xceed<‘d the 13,000 guineas. A. sold 
part of the estate to ('. for a sum oxc(‘eding tlu' 
valuer’s estimate of that j)ortion, k tlien pui‘- 
chased the oth(T portion for a sum much less than 
that stated in the estimate, but whicJi added to 
<-'.’s purchase-mon(‘y, just made u]) to 13, ()()() 
guineas. A. pretended that th(‘ latter purchase* 
was made by one of his relatives, k the* ce)n\ eyanc(* 
from B. was exe‘cuted to that relative*, but imme- 
diately afterwards a conv(‘yanco was <*xe*cute*d 
from the relative to A., k in that/ conv(“yanc(* was 
a ivcital that tJiej j)urchas(*-money was furriishe'd 
by A. These facts were* not discovered till thirty- 
seven y(‘ars afterwards, k the‘n B. filed his bill 
against tht* r(‘presentativos of A., whe) had died 
seventc(*n years before, tej se4 aside tlu* lattcj* 
conveyanct^s, k tej have an account: — Held: (1) 
the circumstance's of the transaction lyere of a 
fraudulent nature, k therefore furnislu'd an 
answer to the objection arising upon the lengt Ji of 
time dmJng which the transaction had i*t‘main(‘el 
unimpeached ; (2) the bill was sustainable, though 
disputes which had arisen b(‘tween A. k B., as to 
their mutual accounts, had been referred in A.’s 
lifetime to a barrister, who was empowered to 
inquire into all matters of difference* between 
them ; k wlio, after awarding tlu* payment of a 
certain sum by A. to B., had direct(*d the execution 
of mutual rel(*ases of all matters in difference ; k 
such releases had been (*xecuted. — Charter v. 
Trevelyan (1844), 11 Cl. k Ein. 711; 8 Jur. 
1015 ; 8 E. R. 1273, 11. L. ; affg. S. C. sub nom. 
Trevelyan v. Charter (1835), 4 L. J. (ffi. 209. 
Amwtaiions :—Ah to (1) Consd. Manby v. Bowlcko (1857), 

3 K. & J. 312: Clanricarde r. Heniilugr (1861), 5 L. r. 

168. Refd. Vane r. Vane (1873), 28 L. T. 320. 


„ 3007 i. Necesntu /nr fraud .] — 

When property is sold in execution of 
a decree fraudulently obtained, mere 
In^equacy of price, apart from par- 
tioipation In or knowledge of the 


fraud, is not in itself a circiimHtanro 
sufficient to justify the setting aside 
of the sale. — Ciutatubah Shrixivas- 
BilAT V. Kbishnappa (1902), 1. L. li. 
26 Bom. 543.— IND. 


PART XI. SECT. 4. SUB-SECT. 4.— B. 

c. A an in at whom right of reads' 
sion may he enforced — Aasignee of pur- 
chaser .] — Som’HWii/bL V, Williams 6c 
ScuANK (1912), 21 W. L. II. 771 ; 2 
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JScc(» 1. — Rcmcdic.'i of parlica : Sah-scct. 1, C., />., 
E, ct- F.] 

C. Extoit of liescla&ion. 

See, generally, MiiSRiiPRESENTATiON At Fraud, 
Xol. XXXV., p. 72, Nos. 097-704. 

/>. Ancillary Rights of Purchaser. 

See, generally. Misrepresentation At Fraud, 
Vol. XXXV., pp. 79, 74, Nos. 708-720. 

3015. Repayment of costs & expenses.] — F itz- 
JAMKS x\ lliRSREY (1590), Totli. 49 ; 21 E. K. 118. 

3016. Edwards i\ M‘Eeay, No. 2908, 

ante. 

3017. . ( — A contract rt'seinded on tlu* 

Kiound of subsequent iniscontluct by the vendor 
A Jus solr. tow/irds the purchaser. 

Tlie bill prayed that a contract for purchas<‘ 
might be rescinded, A for the repayment of tlu‘ 
puj*chase-money, “ with the costs, charges A 
expenses incident to tlie purchase ” : — Held : the 
auction duty was comprised in tliis prayer ; A th(‘ 
contract being rescinded, Die ct. ord(Tt‘d a direction 
to be insert(*d in Dk* decree for its repayment by 
the vendor. — B erry v. Aumistead (i89()), 2 Keen, 
221 ; l)onn(‘liy, 09 ; 5 L. J. Vh. 970 ; 48 E. H. (U9. 

3018. .] — A vimdor sold land as frc't'hold, 

received th(' purchase-money A convc^yi'd the land 
as fre(‘]iold. Afterwards th(‘ purchaser for the 
first time discovered that- the jiroperty was really 
copyhold. The vimdor alleged tliat he made the 
repr(‘Sentation believing it to be true: — Held: 
assuming that he had made* tfi(‘ representation 
bond fide the vendor had committed a legal fraud, 
the sale must be set aside A the purchase-money 
repaid with interest ; A the \ endor must pay all 
the expenses which the purchaser had incurred 
in consequence of the purchase. — H art v. Swaine 
( 1877), 7 Ch. I). 42 ; 17 L. J. Ch. 5 ; 97 L. T. 
970 ; 20 W. R. 90. 

.JwNo/rttiews Consd. .Tuliffc r. liukoi- (1883), 11 Q. B. 1). 

‘255; Nahh v. Wooderhoii (1884), 5‘2 ]j. T. 41). Distd. 

Soper V. Ariu*Ul (1887), 37 C’h. D. 1)(>. Refd. MaiiHon v. 

Thacker (1878), 7 Uh. 1). (>20 ; Brett r. (lonscr (1880), 5 

(\ P. J). 37(5 ; Brounlie r. Campbell (1880), 5 App. Cas. 

025 ; Mathias c. ^ etts (1882), 40 L. T. 197 ; J'aluier r. 

Johnbon (1884), 13 Q. B. D. 351 : J-iUgunas Nitrate Co. v. 

Liigimab SjiuIicaU*, 11899] 2 Ch. 392. 

3019. Repayment of purchase-money.] — Ed- 
AVARDS V. M‘Eeay, No. 2908, ante. 

3020. — — .] — Berry v. Armistead, No. 9017, 
ante. 

3021. — Addis v. Cajipbell, No. 9014, 
post, 

3022. With interest.] — H art v. Swaine, 

No. 3018, ante, 

3023. Delivery up of deeds for cancellation.] — 

Berry v, Armistead, No. 9017, aide, 

E, Aecounts against Purchaser. 

3024. What purchaser may be charged with — 
Deterioration.] — Ex p. Bennett (1805), 10 Ves. 
981 ; 32 E. B. 893. 

Annofations : — Refd. Sanderson r. Walker (1807), 13 Ves. 

001. Mentd. Re Grundy, Ex p. Badcock (1829), Mont. & 

M. 231 ; Re Gnmdry, Ex p. Grylls, Ex p. Batten (1832), 

2 Dear. & Ch. 290 ; Re Brcttcll, Ex p. Goren (1838), 7 

B. J. (Jh. 187 ; Greenlaw v. King (1840), 4 Jm. 622 ; 

JlcHsc V. Briant (1856), 6 De G. M. & G. 623 ; Delves v. 

Delves (1875), L. D. 20 Eq. 77 ; Transvaal Lands Co. v. 

New Belgium (Transvaal) Laud & Development Co., 

11914] 2 Ch. 488. 

3025. Rents which without wilful default 


might have been received.] — The account of rents 
given against a purchaser for value, who, after 
being in possession, is evicted by a party having 
a better title, ought not to extend to such rents, 
as, without his default or neglect, might have been 
received, if no special case of fraud is made against 
him. — H owell v. Howell (1837), 2 My. A Or. 
478 ; 1 Jur. 492 ; 40 E. R. 722. 

3026. .] — ^A., a soil*., purchased an 

estate from his client A took possession thereof ; 
the sale was set aside : — Held : A. was chargeable 
with the rents which, without wilful default, ho 
might have received although no special charge of 
wilful default was made by the bill. — Adams v. 
Savorder (1804), 2 De Ct. J. A Sm. 44 ; 9 NeAV 
Uep. 029 ; 93 L. J. Ch. 918 ; 10 L. T. 49 ; 10 Jur. 
N. 8. 229 ; 12 R. 015, L. JJ. 

Annotation : — Refd. buddy’s Trustoo v. Beard (1880), 33 
Ch. D. 5 Jl)0. 

3027. Occupation rent.] — A purchase bt*ing 

set aside for fraud, A the purchaser decrei'd to pay 
an occupation rent, receiving back his purciiase- 
moncy with interest, there being a considerable 
(‘xcess of th(^ rent above the interest, annual rests 
dir(‘ct(‘d to b(‘ made in the accounts, until Die 
exc(‘ss of the vent should liquidate the princiiial. — 
Donovan v, B'rk'KER (1821), Jac. 105 ; 97 E. R. 
819. 

Annotation : — Refd. Nooboin v, Clarkson (1815), 4 Hare, 97. 

3028. Rents & profits. | -A decree was 

made against A. B., setting aside, as fraudulent, a 
pm'chase by an agent from his principal ; A a 
reconveyance, A the usual accounts of rents A 
purchase-money were directed, in which an allow- 
ance was to be made for substantial i*epairs A 
lasting improvements. A. B. sold A conveyed 
part of th(‘ property, pendente lite, A died before 
the accounts were completed ; a supplemental 
bill was fih^d against the purchasers A the heir A 
personal representatives of A. B. ; the bill charged 
that the pui‘chas(‘rs, in case of eviction, claimed 
compensation out of the estate of A. B. The 
conveyances, pexidenic lite, being s(‘t aside : — 
Held : the purchasers Avere entitled in this suit, 
as against their co-dofts., the personal rei)i*e- 
sentatives of A. B., to an order for the repayment 
of their purchase-money, A were entitled as 
agaimst pltf. to an allowance for substantial 
repairs A lasting improvements, but no greater 
relief could be given them in this suit ; the heir A 
personal representatives were proper parlies to 
the supplemental bill. — T revelyan v. White 
( 1899), I Beav. 588 ; 48 E. R. 10(39. 

3029. What purchaser may be allowed — Costs of 
repairs & improvements — Though not substantial 
or lasting.] — Ex p. Bennett (1805), 10 Ves. 981 ; 
92 E. II. 893, L. C. 

Annotations : — Refd. SanderHon v. AValkor (1807), 13 Vch. 
601. Mentd. Re Gnmdy, Ex p. Badcock (1829), Mont. & 
M. 231 ; lie Grundy, Ec j). Grylls, Ex p. Batten (1832), 2 
Deac. & Ch. 290 ; Re Brottell, Ex p. Goren (1838), 7 
L. J. Ch. 187 ; Greenlaw v. Klnf? (1840), 4 Jur. 622 ; Hohso 
r. Briant (1856), 6 Do G. M. & G. 623 ; Delves v. Delves 
(1875), L. H. 20 Eq. 77 ; Transvaal I^and Co. v. New 
Behfium (Transvaal) Land & Development Co., [1914] 
2 Ch. 488. 

3030. — Costs of lasting Improvements — 
Valuation of old buildings pulled down Sc incapable 
of repair.]— In estimating lasting im})rovements, 
old buildings pulled down, if incapable of repair, 
to be valued as old materials only. — R obinson v. 
Ridley (1821), 6 Madd. 2 ; 50 E. R. 988. 


AA\ AV. B. G97 : 17 B. (’. K. 209 ; 4 
D, L. R. 1.- CAN. 

PART XL SECT. 4, SUB-SECT. 4.~-D. 

d. Iviprovcmenis.] — McLaren v, 
Fraser (1870), 17 Gr. 567. — CAN. 

e. .]— Aston v. Innis (1878), 


26 Gr. 42.— CAN. 

f. .1 — Shan AG AN r. Shanagan 

(1884), 7 O/ R. 209.— CAN. 

PART XL SECT. 4, SUB-SECT. 4.— E. 
3024 i . JVha^ purchaser taay be charged 


with — Deterioraiion.} — Shanagan v. 
Shanagan (1884), 7 O. R. 209.— CAN. 

3027 i, Occupation rent ] — 

Hagkrman V . Stddall & Johnson 
(Saak.), [1924] 2 D. L. R. 755.— 

CAN. 
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3031. .] — Trevelyan v. White, No. 

3028, ante, 

3032. .| — A purchaser who has laid 

out money in bond fide improvements on lands 
purchased by him upon a sale wliich was invalid 
but not actually fraudulent, is entitled to an allow- 
ance for suras so expended by him. Therefore, 
where a railway co., authorised to purchase from 
tenants for life lands for the purposes of building 
warehouses, etc., & to resell such portions of the 
land as sliould not be required for that purpose, 
treated with A., the tenant for life for the time 
being, for the purchase of certain settled estates, 
A, befoK^ the sale was completed, contracted, with 

A. 's knowledge, to res(‘ll part of the same land to 

B. Clt upon an understanding, which was 
carried into effect, that B. & (’. should put up 
certain buildings improvements thereon ; a 
n(‘W tenant for life & the remainderman filed a 
bill to set aside the sale : — Held : the sale must be 
set aside, but, in the absence of fraud, B. & C. 
were entitled to the repayment of thi* sums so 
expended in improvements, with irilc‘r(‘bt at 5 jier 
cent, from the death of the last tenant for lifiL — 
Stepney v. Biddulph (1805), 5 New Kep. 505 ; 
12 ].. T. 170 ; 13 W. U. 570. 

Annotaium : — Refd. V^bc r. Eohtcr (1872), 27 L. T. 771. 

3033. - -.1 llAYOAKTH r. Wearing 

(1871), L. B. 12 E(j. 320 ; B) 1.. J. ('h. 577 ; 21 
L. T. 825 ; 30 J. B. 132 ; 20 W. R. 1 1. 

Annotation : — Refd. Fry V. Lane, lie Fry, Whitt ot v. Bush 

(1888), 40 Ch. D. 312. 

Accounts with rests.] — See Mortgage, Vol. 
XXXV., pp. 05J-()55. 

F, Defences, 

See, (jcnerally, Misrepresentation Fraud, 
Vol. XXXV., pp. 71-78, Nos. 720-702. 

3034. What constitutes defence — Representee’s 
knowledge of truth. | — In a case depending on 
alh'ged misrepre^sentation of value there cannot b(‘ 
a mort‘ effectual bar to pltf. than by showing that 
he was from the beginning cognisant/ of all the 
matters complained of, or aftc'r full information 
of them continued to deal with the jjroperty. — 
\ IGERH r. Pike (1812), 8 Cl. Ac Fin. 502 ; 8 E. R. 
220, 11. L. 

Annotation : — Refd. tirlaiiffcr v. New 8omhrcra Phosphate 

Co. (1878), 3 App. Ctis. 1218. 

3035. — .J - It is not now n<‘cessary, in 

order to set aside a contract, to prove that tin* 
person who obtained it, by material false r<*pre- 
sentation, knew at the time the representation 
was made that it was false, or e\en made it 
recklessly & without care. 

Pltf., a solr., published in the Laiv Times an 
advertisement headed “ Law Partnership,” stating 
that the advertiser, an elderly solr. of moderate 
practice, with extensive connections, shortly 
retiring, Ac having no successor, would first take 
as partner an efficient lawyer who would not 
object to purchase the advertiser’s suburban 
residence, value £1,600. Deft, answered the 
advertisement, Ac had an interview with pltf., at 
which the latter stated that liis businc'ss brought 
in about £300 a year. Deft, wrote saying that he 
should like to have some idea of the amount of 
business done for the last three years, Ac asking 
an interview for the purpose. At this interview 
pltf. produced three summaries showing a business 
of not quite £200 a year. Deft, asked how the 


difference was made up, Ac pltf. showed him a 
number of j^apers which he said related to other 
business not included in the summaries. These 
papers, which deft, did not examine, showed only 
a most trifling amount of business, & the gross 
returns of the business were in fact only about 
£200 a year. Deft, shoi’tly afterwards sign(‘d an 
agreement to purchase the house for £1,600, Ac 
paid a deposit, pltf. refusing to have any reference 
to the business inserted in the agreement. Deft, 
took possession, but finding, as lie alleged, that 
the business was worthless, refused to eomph^tc*. 
Pltf. brought his action for specific performance. 
Deft, put in a defence, in which he dispuk'd th<‘ 
right to specific performance on the ground of 
misrepresentations as to the business, Ac by 
counterclaim claimed on the same ground to have 
tlie contract rescinded, Ac to have damages on 
tlie ground of the expenses he had been put to 
Ac the loss incm-red by giving up his own practice, 
lie did not in lus counterclaim specifically state 
what representations had been mad(‘, nor allege 
that they were false to pltf.’s knowledge : — 
Held: (1) where one person induces another to 
enter into an agreement witli him by a material 
representation which is untrue, it is no defence 
to an action to n^scind the contract tluwfc the 
pei'son to whom the representation was made* 
had the means of discovering, At miglit with 
reasonable dilipuice have discovered, that it ^\as 
untrue ; (2) it is no dfdence in such an action 

that deft, made a cursory At incomplete inquiry 
into the facts, for if a. material representation 
is made to him he must be tak(*n to have enter(‘(i 
into the contract on the faith of it : At in ordiu* fo 
take away his right to have the contract rescinded 
if it is untrue, it must be shown either that he had 
knowledge of facts which showed it to be untrue, 
or that he stated in terms, or showinl clearly by 
liis conduct, that ho did not ridy on the repj*(‘- 
sentation ; therefore deft, was entitled to have th<^ 
contract rescinded Ac the diqiosit returned, but 
as he held not pleadc'd knowledge on the jiart of 
pltf. that the statements as to the business were 
untrue, & had not specifically all(‘ged the state- 
ments in his count (Tclaim, lie could n<it recover 
damages. — RrniGRAVE v. llriiD (1881), 20 C’h. D. 
1 ; 51 L. J. Ch, 113 ; 15 L. T. 185 ; 30 W. R. 251, 
C, A. 


Annotations : — to (2) Consd. Kooth r. Sru'lliuf^ (1883), 18 
Ij. T. 21(5 ; r. Land 6c House IToperlj (.'orjm. (1881), 

28 (’ll. D. 7. Refd. Mathian r. \oUs (1882), IG L. T. 497 ; 
Whittiiifctoii r. ScaJo-Hay iie ( 1 GOO), 82 L. T. 1 U. (Jenerally, 
Mentd. Mullens r. MDlcr (1882), 31 W. H. :).VJ ; Smith y. 
Chadwick (1884), S) App. Cas. 187 ; Hughes Tmsden 
(188G), 55 L. J. (’h. 4 81 ; N(‘\\bigging r. Adam (1880), 
34 Ch. D. 582 ; Karberg’s Case, [l8‘J2J 3 Ch. 1 ; lie 
Liberian (Jovernment Couccssions &: Kx])loration Co. 
(1892), 9 T. L. hi, 136; Aaron’s Beefs v. Twiss, [189GJ 
A. C. 273 ; Davis r. Ohrly (1898), 14 T. L. B. 200 ; lie 
Law,LawM?. Law (1904), 74 J... J. (li. 1G9; Moiinor. Mutual 
Beservo Life Tnsce. (1904), 21 T. L. B. 1(57 • Nash r. 
Caltxiorpe, [1905] 2 Ch. 237 ; Mair v. Bio Grande Bnhbcr 
Estates, [1913] A. C. 853 ; Wells r. , •! 

722 *mstroug i\ Jackson, [1917] 2 R. B. 822 ; (xoidrei, 
Foucard v. Sinclair & Bussian Chamhor of Commerce in 
London, 11918] 1 K. B. 180 ; Fonipagnie (’hemiTi Do Lor 
Paris-Orleans v. Locston Shii)r)nig Co. (1919), J(> 1. L. B. 
68 ; Dawsons v. BonniJi, [1922] 2 A. C. 113. 

3036. Onus of proof.]— L indsay 

pETROJJiUM Co. V, Hurd, No. 2072, mite. 

3037, Inquiry by representee.j — Attwood 


V, Small, No. 2964, ante, 

3038. Inquiry by agent.) — If the pur- 

chaser liad at once taken Ihe objection as to the 


PART XI. SECT. 4. SUB-SECT. 4.— F. 

3034 i. What constitutes defence — Re- 
presentee^s knowledge of Know- 

ledge on part of purohascr of tbe fact 
that vendor’s chain of title was made 


through a number of agreements for 
sale, S, that he could not obtain title 
until each agreement holder liad paid 
out his vendor & until the title holder 
was paid out, is no defence to an action 


for rescission. — S hier r. Hackett 
(1915), 31 W. L. B. 757.— CAN. 

3037 i. I'nquiry by representec.] 

— Hannahs. Graham (1908), 17 Man. 
L. 11. 532— CAN, 
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Srcl. 4. — I^nufd ie s of imrfics: Sub-scd , 4, F. <& : GJ] 

misdescription of this house as being in Pall Mall 
he would have been entitled to avoid the contract 
on that ground. But he did not do so, he pro- 
ceeded to investigate the title & his solr. examined 
the title deeds, in a part of that very building 
which was the subject of the contract, & I think 
it is now too late for him to ask the ct. to rescind 
the contract on that ground (Wood, — Stan- 

ton V. Tattersall (1853), 1 Sm. & (J. 529 ; 1 
Eq. J{ep. 543 ; 21 L. T. O. S. 333 ; 17 Jur. 9(57 
1 W. B. 502 ; 05 E. B. 231. 

Aimota ti n n :~Consd, Torrance r. Bolton (1872), L. It. 11 
Eq. 121. 

3039. Cursory & incomplete inquiry.] 

— Bedgrave V. Hurd, No. 3035, ante, 

3040. Impossibility of restitutio in inte- 

grum.] - It is, I think, clear on principles of 
g<‘neral justice, that as a condition to a rescission 
thei'e must be restitutio in integrum. The parties 
must be put in statu quo (Loud Blackburn). — 
Erlangeu V. New Sombrero ihiospHATE Co. 
(1878), 3 App. (^as. 1218 ; 39 L. T. 209 ; 27 W. B. 
()5 ; suh nom. New Sombrero Phosphate Co. v. 
Erlangeu, 48 L. ,T. Ch. 73, H. L. ; affg. S. C. sub 
nom. New Sombrero I*hospiiate Co. v. Erlanger 
(1877), 5 Ch. J). 73, C. A. 

Aiwotations : — Consd. lie Uhxnpia, [18981 2 C’li. 153. Distd. 
Lagrunas Nltiato C'o. v. La^nnah Syndicate, 11899] 2 (’h. 
.392. Refd. BagniaU v. Carlton (1877), 6 Ch. D. 371 ; 
Einina Silvc'r Mining: (’o. v. Grant (1879), 11 Ch. D. 918 ; 
lit l*cj)i)eroll, Pepporoll r. Chamberlain (1879), 27 W. U. 
410 ; lif Arnhrobo Lake Tin A’ Copper Mining: Co., Ejr p. 
Mofes, Ex p. Taylor (1880), 49 L. J. Ch. 457 ; lie Capo 
Breton t'o. (1885), 29 Ch. D. 795 ; Ladywell Mining: (^o. r. 
BrookcH, I^adywcll Mining Co. r. HngKons (1887), 35 Ch. ]). 
400 ; lie GaUard, Ex p. Gallard, [1897] 2 g. B. 8 ; Itoche- 
foncaxild r. Bouatead, 11897] 1 Ch. 190; Salomon r. 
Salomon, Salomon v. Salomon, 11897 J A. C. 22 ; Gliickstein 
a. Barnes, 11900] A. C. 240 ; lie Lady ForroHt (Murchison) 
Gohl Mine, [1901 ] 1 Ch. 582 ; Bnrland v. Earle, [1902] A. ( 3 . 
83 ; Ji( lA'edH 6i Ilunley Theatres of Varieties, [1902] 2 
Ch. 809 ; A.-G. for Canada r. Standard TriistT’o. of New 
York, [1911] A. C. 198; Omnium Electric Palaces v. 
Bainc8, I1911J 1 Ch. 332 ; .luhiiee Cotton Mills v. Lewis, 
[19241 A. C. 958 ; Anchor Trust Co. v. Bell, [1926] Ch. 805. 
Mentd. Craig r. PhillipH (1877), 7 Ch. 1). 219 ; Phosphate 
Scuage Co. r. llartniont (1877), 25 \V. R. 743 ; Twycross 
r. (Jrant (1877), 2 C. 1‘. 1). 409 ; lie Rica Gold Washing 
Co. (1879), 27 W. 1{. 715: lie British Seaniloss l^aper 
Boa Co. (1881), 17 Cli. D. 107 ; lie Scottish I'etroleuiri Co. 
(1881), 29 W. ic 372 ; lit Incorporated Law Soc. & Four 
Solicitors (1891), 7 T. L. R. 072 ; lie Sharpe, lie Bennett, 
Masonic A General Life As^ee. v. Sharpe, [1892] 1 Ch. 154 ; 
Laroeque v. Bcanclunniii, [1897] A. C. 358 ; The Birnam 
Wood, [1907] P. 1 ; United Shoe Machinery Co. of Canada 
r. Brunet, [1909] A. (’. 330; Armstrong v, Jackson, 
I1917J 2 K. B. 822 ; Hulton v. Hulton, [1917] 1 K. B. 
813. 

3041. Deterioration subject of com- 

pensation.] — The Iv. CO. was promoted & formed 
by the directors of th(" Jj. syndicate for the purpose 
of pureliasiiig part of tlie property of the syndicate, 
consisting of nitrate works. The directors of the : 
syndicate prepared & signed the memorandum & | 
arts, of assocn. of the co., the arts, nominating them I 
as directors & stating specifically that they were 
also the directoi’s of the* syndicate. Tlu^y also 
prepared the co.’s prospectus jiurchase contract, 
& afiixed the seals of the syndicate & of the co. to 
the latter. The co.’s solrs. & secretary were also 
the same as those of the syndicate. Two years 
after the date of the contract & the completion of 


the purchase the shareholders of the co., believing 
that their property had been purchased at an 
overvalue that there had been misrepresenta- 
tions in the contract & prospectus, appointed an 
independent board of directors who, after in- 
vestigating the facts & with the sanction of a 
general meeting of the shareholders, bi*ought an 
action against the syndicate & the directors for 
rescission of the contract & damages on the ground 
of misrepresentation, misfeasance, bivach of triist, 
& concealment of material facts, but not alleging 
fraud. From the date of the contract down to 
k, also since the commencement of the action the 
co. had, first by its original directors & afterwards 
by its independent board, carried on busiiu'ss k 
worked the property the subject of the contract : — 
Held : the co. was not entitled to rescission or 
damages, for {a) at the date of the contract the co. 
had, by its memorandum k arts., notice that its 
directors wore also the vendors or agents of the 
vendor syndicate, k th(‘ mere fact that its dh’oetors 
did ruxt constitute an independent board was not 
a sullicient ground for setting aside the' contract ; 
(h) there had been no misrepuvsentation made tx), 
or any material fact concealed from, any of the 
persons who were members of the eo. at the date of 
the cont ract, those persons being the directors them- 
selves ; (r) although the contract (te prospectus were, 
on the evidence, misleading in certain particulars 
whicli would have entitled the co. at the time to 
n^pudiatc the oontracl, y(4 through the s\ibsequent 
alteration of the property consequent on its being 
worked by the eo., tlie position of the parties had 
been so changed that they could mil be restored to 
their original position ; k {d) dx'fts., the directors, 
had not been guilty of such negligtmce or breach of 
trust as to rtmder them liable in damages in law 
for the loss occasioned 1o the co., or in equity to 
make good the loss. — Lacutnas Nitrate C^o. v. 
Lagunas Syndkate, [1899] 2 C’h. 392 ; (>8 L. .T. 
(Ti. 099 ; 81 L. T. 334 ; 48 W. B. 71 ; 15 T. L. B. 
430 ; 43 Sol. Jo. 022 ; 7 Mans. 1(^5, C. A. 
Anmtfattons : -Mentd. lie National Bank of Wales, [1899] 
2 Ch. 629 ; Merchants’ Fire Ollicc r. AriiiHtroiiff (1901), 17 
T. L. IL.709 ; Exploring Land A Minerals C'o. r. Kolck- 
niann (1905), 9t L. T. 234 : Ammonia Soda Co. w C’hambcr- 
lain, (19181 1 Ch. 266 ; Fierce r. Mills, [1920] 1 Ch. 77 ; 
Hi City Equitable Fire Insce., [1925] Ch. 107. 

.| — AYc Companies, Vol. IX., pp. 355, 

350, No. 2247. 

3042. — — Impossibility of repayment of pur- 
chase-money .] — HeBENHAM V. 8AAV BRIDGE, No. 
2980, ante. 

Laches.] — See Sub-sect. 4, C3., post. 

G, Effect of Delay. 

See, generally. Equity, Vol. XX., pp. 524-511 ; 
k Frauduj.ent k Voidable Conveyances, Vol. 
XXV., pp. 281 , 282, Nos. 1007-1074. 

3043. Whether right to rescission lost — Fraud.] — 
Fraudulent conveyance set aside as against a 
purchaser with notice, notwithstanding a great 
length of time which had elapsed since the original 
transaction. — Alden v. Gregory (1704), 2 Eden, 
280 ; 28 E. B. 905, L. C. 


3040 i. Jmpossibiliti/ of nstiiutio 

in inieurum.] — Milk Farm I^roducts 
A: Supply Co., Ltd. v. Buist (1915-16), 
8 O. W. N. 491 ; 9 O. W. N. 367 ; 35 
O. L. R. 325.— can. 

304011. — — .] — Plain viLW 

Farmino ('(), V. Transcontinkntal 
Townsite ('o. (1915), 32 W. L. R. 
499 ; 9 W. W. R. 247 ; 25 1). L. R. 
594 ; 25 Man. L. R. 677, 803.— 

CAN. 

3040 ilL .] — Keatley v. 

CuuuciLMAN & Rea (Alta.)> 11922] 2 


VV. W. R. 993 ; 65 D. L. R. 357.— 

CAN. 

3040 iv. .] — lieslitutio in in - 

tegnirn, though not always, is in most 
cases a condition precedent to rescis- 
sion of an agrocinent. "rhe ct. will 
do what is practically just.— Hudson 
Bay Investment Co., Ltd. r. Thomp- 
son (Man.), [1921] ] W. W. R. 933.™ 
CAN. 

3040 V. .] —lie Cairns ic 

McNairn, (19271 2 D. L. 11. 444 ; 60 


O. L. R. 191.— can. 

PART XI. SECT. 4, SUB-SECT. 4.— G. 

30431. Whether riqhi to rescission lost 
—Frand .] — In a suit to sot aside, after 
the lapse of sixteen years, a convey- 
ance. on the gi’onnd of fraud, the 
relief given against the purchaser was 
not extended to his minor child claim- 
ing an equity under articles executed 
before bill tiled.— Purcell v Kelly 
(1815), Beat. 492.— IR. 
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3044. .] — A., who w«as entitled to a 

reversionaiy interest in a real estate, sold it to C. 
under circumstances which would have induced 
the ct. to set aside the transaction, on the p^round 
of fraud. The tenant for life was aware of these 
circumstances, but some years afterwards pur- 
chased the reversion from for a fair considera- 
tion, which was paid to C., <te C. induced A. to 
join in a recovery & in the conveyance to the tenant 
for life. A. continued in destitute circumstances 
up to his death. Nearly twenty years after the 
sale to C., a bill being filed by the eldest son of 
A. to obtain the estate, the several sales & convey- 
ances were ordered to be set aside c — A ddis v, 
(^AMPBELL (1841), 4 Beav. 401 ; 10 L. J. Oh. 284 : 
40 E. li. 304. 

3045. — .| — Charter v. Tricvpjlvan, No. 

301 I, ante. 

3046. — .] — (1) Upon a bill liled by a 

remainderman in tail, to set aside a sale of lands, 
inade nearly fifty years befoi*(‘ undcu* a deen^e — 
in a suit by a judgment creditoi*, to carry the trusts 
of a will into execution, A for the administration 
of testator’s estate — on the ground of irregularities 
tV error in the proc(H‘dings, 6:. fraud in tli(^ sale : - 
Held : in the absence of iiroof of fraud on the 
part of the ])ui‘c]ia&ei’, or that the estate was sold 
under the value by reason of any corripjt bargain, 
the sale was not impeachable. 

(2 ) After a long la])se of time since the transactions 
comidained of, there having been paifies in esse 
competent io impeach them, fraud is not to be 
assumed on doubtful evidence ; but if it be cl(‘arly 
proy(*d, no lapse of time will protect the partitas 
to it, or th()se who claim through them, against 
the jurivsdiction of a ct. of equity, & in that case 
it is immaterial by what machinery or contrivance 
the fraudulent transactions may have been effect (‘d, 
whetheu' by a decree in equit y, or judgment at» law, 
or othenvis(‘.~ Bowen v. Evans (1818), 2 11. L. 
Cas. 257 ; 9 E. R. 1090, If. L. 

Avnotaiiav : — As to (2) Consd. Jfc McC’alluau iSJcC’alluiii r. 
McCall tmi, (IJIOIJ J Ch. 1 J:l 

3047. .J -The ownej* in fe(‘ of an estates 

in th(* year 1807, agi'eed to sell it to his solr. while 
the relation of solr. A client was continuing between 
tliem. Tlie agrecunent, for particular reasons, was 
not liiially carried out till 1823. In Dec. 1820, 
the relation of solr. A client ceased. The purchaser 
died in 1828, A the vendor died in 1829 without 
having taken any stejis to impeach the transaction. 
In 1859 the trustees A eestjiis qne inosi under the 
will of the vendor filed a bill to set aside the sale, 
on the ground that the estate was sold at an under- 
value, while the relation of solr. A client subsisted 
b(‘tween the parties : — Held : lapse of time was 
alone a bar to the suit, A the evidence showing that 
full value was given for the propert/y, the bill was 
dismissed with costs. — Clanhicarde (Marquis) v. 
IIENNING (1801 ), 30 Beav. 175 ; 30 L. J. Ch. 805 ; 

5 L. T. 108 ; 7 Jur. N. S. 1113 ; 9 W. It. 912 ; 
54 E. R. 855. 

•' — R®fd. Molloy V. Mutual Itc'scrvo Life luscc. 
(1906), 94 L. T. 750. 

“ When time begins to run.] — 

I he fault of delay in seeking relief against a trans- 
action charged as fraudulent only begins to affect 
the complaining party after lie has knowledge or 
^Vi knowledge of tlie circumstances 

alleged as constituting the fraud. — Browne v. 

(1873), U. R. 0 If. Ti. 430 ; 22 W. It. 

521, H, Jj, 

See Limitation of Actions, Vol. XXXII., 
pp. 520-522, Nos. 1702-1790. 

3049. Lopg possession by purchaser —Sale 

oy executor In suspicious circumstances.]— Exor. or 


administrator where there arc debts may sell 
testator’s term specifically devised A, oven in 
suspicious circumstances of fraud after long 
possession by the purchaser, or the person under 
whom he takes the ct. will not relieve. — A ndrew 
V. Wrioley (1792), 4 Bro. C. 0. 125 ; 29 E. R. 
812. 

AnnotcUiovs : — Consd. Chalinor r. Bradley (1819), 1 Jac. & W. 

51. Reid. Hill V. yiinpson (1802), 7 Ves. 152 ; Beckford 

V. Wado (1805), 17 Ves. 87 ; M'Leod Druniniond (1810),^ 

17 Ves. 152 ; Cholrnondeley v. Clinton (1820), 2 .Jae. N W. 

1. Mentd. Graham v. Drummond (1896), 12 T. L. It. :U0. 

3050. Possession for twenty years — Pur- 

chase by executor In suspicious circumstances. | - 

Purchase by an exor. rescinded after twenty years 
by I'ernainderman. The transaction liaving taken 
place under cireumstan(*es of disguise A conceal- 
ment. — W atson v. Toone (1820), (I 3Iadd. 153; 
50 E. R. 1050 ; sub nom. WiiAiTON v. Toone, 
WlIATTON V. WlIATTON, WlIATTON V. BoND, 5 
Madd. 51. 

ArnfoUttion : Reid. Silkbloiic (Sc Haiy:h Moor Coal Co. v, 

Edy, 1 1900 J 1 Ch. 1()7. 

3051. Possession for seventeen years — 

Purchase by executor at undervalue.) Bill, filed 
after s(‘veut<*en years, to set asi<le a imrchase of 
testator’s estate by his exor., at an und(M‘valu(*, 
dismissed, on the ground of tlie delay ; althougli 
the sale, if I'ecent, would hav(' been set aside. — 
Baker v. Read (1854), 18 Beav. 398; 52 E. R. 
157 ; affd., 3 W. R. 118, L. JJ. 

3052. ~ - Possession for seven years— Purchase 
at undervalue.]— 'J ’ayloh c. Obee, No. 2993, ante. 

3053. — - Possession for twenty-seven years — 
Without notice of insanity of vendor.]— \Vlior(‘ a 
bill was liled in 1835 on the behalf of an alleged 
lunatic by his next friend, his son A ])r(*sumptive 
heir, to set aside a sale made in 1809, c)n the ground 
of fraud, alleging that the vendor had been of 
unsound mind since 1789, A tliat tlu* property 
was sold at an undervalue ; in J 837 t h(" vtuidor was, 
by inquisition, found lunatic from ]79(), A a siqipli*- 
mental bill was tiled by the eommittee, the son 
praying for the redief sought by the original bill : — 
Held : aft(‘r th(‘ purchaser had been in possession 
twenty-seven years, without any ])roof that he 
had notice* of the* insanity of the vendor, A the 
allegations of fraud A inadequate* inmsidoration 
not having be(*n proved, the ct. would not set asidei 
tin* sale* on the mere fact of tin* vendor having been 
afterwards found to have been insane* anterior to 
the date of the sale. — P rK’E v. Berkington (1851), 

3 Mac. A (1. 48b ; 18 L. T. O. S. 5b ; 15 Jur. 999 ; 
42 E. H. 348, L. (’. 

Auvotaiions : —Reid. Jacobs r. l(ie*liarelh, Jacobs v. I’ortcr 

(1854), 18 Beav. 300 ; KUiejtr. Inco(1857), 7 Dc*(LM. &C. 

475 ; York Glass Co. r. Jubb (1925), 134 L. T. 36. 

3054. Possession for seven months— Pur- 

chaser improving property.] — Delay of seven 
months in taking proceedings to set aside a sale, 
during which the })urchascr was improving the 
property : — Held : no bar to pltf.’s right to relief. 
— Pearson v. Benson (18b0), 28 Beav. 598 ; 54 
E. R. 49b ; affd., 28 Beav. 002, n., L. JJ. 

3055. Possession for fourteen months— 

Position of purchaser unchanpd.] — The husband 
of an administratri.x is in a fiduciary position, A 
cannot purchase from a co-administratrix without 
the consent of all the cc.v/ui que triests. Where one 
of such cestui que trusts objected to such a purchase, 

A after a lapse of about fourteen months took 
legal proceedings 1o set it aside: — Held: the 
purchaser not liaving been induced to change his 
position by ri'ason of pltf.’s delay, pltf. was entitled 
to have .such sale sot aside, notwithstanding his 
delay . — Re Pepperell, Pepperkll v. Chamber- 
lain (1879), 27 W. R. 410. 
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Sect, 4. — Jtemedies of parlieft : Suh-secL 4 , f».] 

3056. Untrue representation by vendor — 

Purchaser allowing vendor time to substantiate 
representation.] — When a purchaser discovers that 
a representation made to him by a vendor is 
untrue, if the vendor suggests that, if time be given 
him, the representation may be cured, & the pur- 
chaser put in as good a position as if the representa- 
tion had been true ; the purchaser, by giving the 
vendor time, does not lose his right to rely on the 
misrepresentation & determine the contract, if, 


at the end of the time, the vendor fails to make 
good his suggestion. — Tibbatts v. Boulter 
(1895), 73 L. T. 634. 

3057 . -.] — Gibbering v, Balcarras (Earl) 

(1850), 3 De G. & 8m. 735 ; 19 L. J. Ch. 252 ; 15 
L. T. O. 8. 245 ; 14 Jur. 763 ; 04 E. R. 082. 
Annotations: — Distd. Browuo v, McClintook (1873), L. 11. 6 

H. L. 456. Reid. Horcourt v. White (I860), 28 Beav. 303 ; 

Spackman v. Evans (1868), L. R. 3 H. L. 171. Mentd. 

Carey v. Cuthbort (1873), 22 W. R. 249. 

Purchase by auctioneer.] — See Auction & 

Aucttonepjrb, Vol. III., p. 29, No. 215. 


30571. .]— M(' Alpine r. Yoon o, 

2 Uh. Ch. 171.— CAN. 


Long possession bg pur- 

r/ioacr. ]—Haukin v. Rabidon (1858), 
6 Or. 405 ; rehear inu (1859), 7 Or. 243. 

— CAN, 

h. Possession for twelve years.] 

— Where (lefts, set up a defenec to 
a bill, which if tenable would have 
formed suilicieut ground for their 
having taken steps to set aside the 
Iraiisoction which it was now sought 
to enforce, but they had not done so, 
although twelve years had elapsed 
since the act was done which they 
(luestionod, & which it was shown 
they had all the while been aware 
of, the ct. ordered them to jiay the costs 


of the suit. — Miller v. Ostkandeu 
(1866), 12 Or. 349.— CAN. 

k. Possession for cighieen 

months.] — A purchaser who has waited 
eighteen months after learning of a 
deficiency in the land bought Is not 
entitled to re.scission or (iamagos. — 
Franz v. Hansen (Alta.), 11917] 2 
W. W. R. 319.— CAN. 

1- Possession for twenty months 

— Vendors out of eountry.] — Delay 
from Nov. 1916, when piu'chascr 
first learned of the misrepresentation 
until July, 1918, when ho brought 
action did not amount to an affirma- 
tion of the contract, as the agcMits 
thi’ough whom ho bought 6c the vendors 
were (icrmaiis 6c had left the comitry 


after the outbreak of war & were 
absent diu'ing said period. — Cobb v. 
Hchattner, 11919] 3 W. W. R. 1019 ; 
49 D. L. R. 659.— CAN. 

m. Possession for eight years — 

Position of parties altered.] — Loewen 
V. Dun('an (1921), 62 D. h. R. 1.02 ; 
30 B. C. R. 295 ; 11922] 2 W. W. R. 
1131.— CAN. 

n. — — Misrepresentation.] — Delay 
or laches of themselves do not eon- 
btituto a defence to an action for rc- 
s(jission of a sale of laud because of 
mlsroprcsentatioii. — Wright v. Weeks 
(Alta.), L1919J 2 W. W. R. 27.— CAN. 

o. Delay amounting to reyiidia- 
iLon.\ — Burns v. Hopkins & CJameron 
(Sask.), 11921] 2 D. L. LI. 45.— CAN. 


SALFORD HUNDRED COURT. 

See Courts ; Interpleader. 


SALMON. 

See Fisheries. 


SALVAGE. 


See Admiralty ; Prize Law and J urisdiction ; Koyal Forces ; Shipping and Navigation. 


SANITATION. 

See Public Health and Local Administration ; Sewers and Drains. 


SATISFACTION. 

See Contract ; Judgments and Orders ; Mortgage, 
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SATISFACTION IN EQUITY. 

See Equity ; Wills. 


SATISFIED TERMS. 

Sec Real Property ano Chattels Real. 


SAVINGS BANKS. 

See Bankers and Bankino. 

SCAVENGING. 

See Public Health and Local Administration. 

SCHEME. 

See Charities. 

SCHEME OF ARRANGEMENT. 

See Bankruptcy and Insolvency ; Companies ; Railways and Canals. 

SCHOOLS AND SCHOOLMASTERS. 

See Education. 

SCIENTER. 

See Animals. 


SCIENTIFIC INSTITUTIONS. 

See Literary and Scientific Institutions. 
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SCIRE FACIAS. 

See Crown Practice. 


SCOTTISH PEERS. 

See Peerages and Dignities. 


SCULPTURE. 

See Copyright and Literary Property ; Landlord and Tenant. 


SEA AND SEASHORE. 

See Waters and Watercourses. 


SEAL FISHERIES. 

See Fisheries. 


SEALING. 

See Companies ; Contracts ; Corporations ; Deeds and Other Instruments. 


SEAMEN. 

See Admiralty ; Criminal Law and Procedure ; Master and Servant ; Shipping and 

Navigation. 


SEARCH WARRANT. 

See Criminal Law and Procedure ; Police. 


SEARCHES. 


See Sale of Land. 
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SECRET COMMISSIONS. 

See Agency ; Building Contracts, Engineers, and Architects ; Criminal Law and Pro- 
cedure ; Solicitors. 


SECRETARIES OF STATE. 

See Constitutional Law. 


SECURED CREDITOR. 

See Bankruptcy and Insolvency ; Companies ; Executors and Administrators. 


SECURITY FOR COSTS. 

See Action ; Admiralty ; Bankruptcy and Insolvency ; Companies ; County Courts ; 
Courts ; Dependencies ; Master and Servant ; Set-off and (Counterclaim ; and 
Titles jjassim. 


SEDITION. 

See Criminal Law and Procedure. 


SEDUCTION. 

See Criminal Law and Procedure ; Discovery, Inspection and Interrogatories ; Master 

AND Servant. 


SEEDS. 

See Agriculture. 


SEISIN. 


See Corporations ; Easements and Profits a Prendre ; Real Property and Cha'ttels Real. 


SELECT COMMITTEE. 


See Courts ; Parliament. 



( 366 ) 


SELECT VESTRY. 

See Ecclesiastical Law. 


SELF-DEFENCE. 

See Criminal Law and Procedure. 


SEPARATE ESTATE OF MARRIED WOMEN. 

See Descent and Distribution ; Husband and Wife. 


SEPARATION. 

See Contract ; Descent and Distribution ; Husband and Wife. 


SEQUESTRATION. 

See Bankruptcy and Insolvency ; Conflict of Laws ; Ecclesiastical Law ; Execution. 


SERVICE, CONTRACTS OF. 

See Arbitration ; Contract ; Criminal Law and Procedure ; Master and Servant. 


SERVICE OF PROCESS. 

See Admiralty ; Bankruptcy and Insolvency ; Companies ; County Courts ; Evidence ; 
Executors and Administrators ; Husband and Wife ; Limitation of Actions ; Magis- 
trates ; Practice and Procedure ; and Titles ])nssiw. 


SERVITUDES. 

See Easements and Profits a Prendre. 


SESSIONS. 

See Courts ; Criminal Law and Procedure ; Intoxicating Liquors ; Magistrates. 
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Part I. — Set-Off. 


Spx’t. 1.— in general. 

Sec R. 8. C., Ord. ]9, r. 3. 

1. Distinguished from lien.] — Pejnnkll v . 
Austin (1846), 4 L. T. O. S. 295. 

Distinguished from counterclaim.] — See Nos. 
304-316, v^st. 

2. A defence.] — An action was brought claiming 
first, £10 for rent ; secondly, £100 as damages 
for breach of covenant in a lease of premises ; 
& thirdly, £30 for conversion of pltf.’s goods. 
Deft, pleaded, admitting that the rent was 
due, but denying the breach of covenant &; con- 
version, <fe setting up a counterclaim for £100 
damages for breach of covenant by pltf., &; £15 
for money duo for the use & occupation of other 
premises. I'he action was referred to an ai'bitrator 
j)y an order made by consent upon the teirms that 
“ the costs of the action should abide the event 
of the award, & that the costs of the rcf(‘rence & 
award should be in the discretion of the arbitrator.” 
'Phe arbitrator found that pltf. was entitled to £10 
for rent ; that deft, had broken his covenant in 
the lease, tV. had been guilty of the conversion 
charged, he awarded that pltf. was entitled to 
recover in respect of such breach of covenant & 
conversion the sum of £25, making together £35 
awarded to pltf. ; that ])ltf. had broken his cove- 
nant, <fe that deft, was entitled to recover in respect 
of that breach £20 ; & upon the whole matter he 
found that i)ltf. was entitled to recover in the 
action £15 no more : — Held : the provision in 
the order of reference as to costs did not alter the 
rights of the parties, k, that uiJon the true con- 
struction of Jud. Act, 1873 (c. (50), s. 07, xdtf. was 
entitled to the costs on his claim, k deft, to his 
(josts on the counterclaim. 

Set-off & counterclaim are both the creation of 
statute, the common law not admitting of the 
action of xdtf. against deft, being met by an 
independent claim of deft, against pltf., but leaving 
deft, to his cross-action. The effect of these two 
modes of proceeding must, therefore, be sought in 
the statutes by which tliey were introduced, & in 
their results ; when these arc looked at, it will 
be seen how essentially these two forms of pro- 
cedure difh.T. By the statutes of set-off this 
plea is available only where the claims on both 
sides are in respect of liquidated debts, or money 
demands which can be readily & without dilFiculty 
ascertained. The plea can only be used in the 
way of defence to pltf.’s action, as a shield, not as 
a sword. Though deft, succeeded in proving a 
debt exceeding pltf.’s demand, he was not entitled 
to recover the excess ; the effect was only to defeat 
pltf.’s action, the same as tlmugh the debt i)roved 
had been equal to the amount of the claim 
established by pltf., & no more. ... In a case 
of set-off the claim being for liquidated damages, 
its existence & its amount must be taken to be 
known to pltf., who should have given credit for 
it in his action against deft. This reasoning does 
not apply to a counterclaim, the effect of which, 
as distinguished from a mere set-olT, is altogether 


different. It is, as I have already pointed out-, 
to all intents & pm'poses an action by deft, against 
pltf. It is not confined to debts or liquidated 
damages. It is not even necessary that the claim 
should be analogous to that of pltf. A claim 
founded on tort may be opposed to one founded 
on contract, or vice versd. But the most striking 
difference is that the counterclaim operates, not 
merely as a defence, as does the set-off, but in all 
respects as an independent action by deft, against 

pltf. (COCKBURN, C.J.). StOOKE V. TAYLOR 

(1880), 5 Q. B. D. 5(59 ; 49 L. J. Q. B. 857 ; 43 
B. T. 200 ; 44 J. P. 748 ; 29 W. B. 49, D. 0. 
Annotations : -Consd. Boddall y. Maitland (1881), 17 Ch. J). 

171. Apld. Tawrart y. Marcus (1888). :U5 W. 1MG9. Refd. 

Baltics r. Bromley (1880), 6 Q. B. I). 197 ; Toko v. Andrew^ 

(1882), 8 Q. B. D. 428 : Pearson r. Uijdoy (1881), 50 L. T. 

629 ; Bund v. Oampboll (1885), 14 Q. B. 1). 821 : Sharpe 

1’. llagffith (1912), 106 L. T. 13. 

3. .] — A set-off can only be s(‘t up whert' 

an action is brought ; . . . what is the result of 
a plea of set-off ? It is not a counterclaim or a 
cross-action, but a plea in bar (Bord Esher, M.R.). 
— Sovereign Bife Assurance Co. v. Dodd, [18921 
2 Q. B. 573 ; (52 B. J. Q. B. 19 ; (57 B. T. 390 ; 
41 W. R. 4 ; 8 T. B. R. (584 ; 30 Sol. Jo. 644 ; 4 
R. 17, O. A. 

Annotations -Reid. Re Daintrey, Ex p. Mant, [1900] 1 

O. B. 546; Paddy r. Glutton, [1920] 2 Ch. 551; Rf 

City Life Assce., Graudficld’H Case, Stephenson’s Case, 

[1926] Ch. 191. 

4. .] — It is well settled that an alien enem> 

may, in any proceeding against him, set up ii 
set-off by way of diminution of the claim of pltf., 
that set-off being, of course, a defence. . . .On 
the other hand, an alien enemy cannot counter- 
claim (Sargant, j.). —lie Staiilwerk BiflCKEii 
Aktiengesellschafi'’s Patent, [1917] 2 Oh. 
272 ; 8(5 B. J. Ch. 070 ; 117 B. T. 210 ; 33 T. B. U. 
339 ; 01 Sol. Jo. 479. 

5. Claim for liquidated damages.] — S tooice v. 
Tayuor, No. 2, ante. 

Creation of statute.] —See Nos. 15 17, post. 

6. Operates by way of excuse.] — Debt for 
goods sold & delivered. Plea that the goods wor<‘ 
sold by M. being factor of pltf. & entrusted by 
him with the goods, as ISf.’s own goods by pltf.’s 
consent, deft, did not know & had not thr 
means of knowing, that the goods were not M.’s ; 
& a set-off against pltf. of a debt due from M. to 
deft. : — Held : de injuria cannot bo replied to a 
plea of set-off, which operates by way of excuse.- - 
Halter v. Purciiell (1841), 1 Q. B. 209 ; 1 Gal. 
& Dav. 693 ; 11 B. J. Ex. 433 ; 113 E. R. 1110, 
Ex. Ch. ; Tcvsg. H. C. sub nom. Purciiell v. 
Harter, 1 Q. B. 197. 

Annotaii ms : — Apld. Whitehead v. Walker (1842), 7 Jm. 

.3.30. Consd. Cowper v. Garbott (1814), 13 M. ic \V. 3.:. 

Reid. Scott V. Chappelow (1842), 5 Scott, N. B. 148 : 

Scott V. Crawford (1812), 5 Scott, N. R. 781 ; Boirios r. 

Imperial Ottomau Bank (1873), L. It. 9 (k 1’. 38. Mentd. 

Bonzi V. Stewart (1844), 7 Man. & G. 7 16; Herbert r. 

Sayor (1844), 5 Q. B. 965 ; Bcimctt v. Bull (1847), 11 Jui. 

1067 ; Bell r. Tuckett (1871), 6 Jur. 82. 

7. Prevention of cross-actions between same 
parties.] — The statutes of set-off are confined 
Jcgal debts between the parties, the sole object 

hct-oiT & uounterclviiui are plac('d 
almost oil ail equal basis, practlcal)> 
one is co-exteuslve with the other. 
Bahmji: r. Gkeat Noktiikun Ity. Co , 
[1917] 1 W. W. It. 1225 ; 23 B. C. R. 
484.— CAN. 

d. Operates hy U'ay of discharye. \ 
— Set-olf operates by the mutual 
B B 


PART I. SECT. 1. 

a. Distinguisiicd Jrom counterclaim.] 
^emhlc : in Ontario the law as lo 
faet-ofl is diflei-ciit from the English law, 
oc here a sot-oflC should not be treated 
as a coimterclalm nor be pleaded as 
Girardot V. Welton (1900), 
19 P. R. 162; affd.» 19 P. Li. 2Ul ; 
r. — VOL. XL. 


20 C. L. T. 257.— CAN. 

b. Assimilation of sti-off counhr- 
claim.] — Victoria Saanhii Motor 
Transportation Co. v. Wood Mo'iok 
Co., Ltd. (1916), 20 B. C. B. ; 
8 W. W. It. 1124 ; 31 W. L. B. 853. 
— CAN. 

0 . — Under B. C. Rules 
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Srct, 1. — In (jcneraL Sect. 2: Snl)-se.dti. 1 <& 2.] 

being to prevent cross-actions between same 
parties. — Isberg v. Bowden (1853), 8 Exeb. 852 
1 C. L. R. 722 ; 22 L. J. Ex. 322 ; 155 E. R. 1699. 
Annotations : — Consd. Watkins v. Clark (1862), 12 C. B. N. S. 
277 ; Christie v. Taunton, Dolmard, Lane, lie Taunton, 
Dolmord, Lane, LI 893] 2 Ch. 175. Re!d. Quids v. Harrison 
(1854), 10 Exch. 572 ; Wilson v. Gabriel (18G3), 4 B. & S. 
243 ; Stangcr v. Miller (1865), L. 11. 1 Exch. 58 ; Manley 
i>. Berkett, [1912] 2 K. B. 329. 

8. Distinguished from settlement In account — 
In nature of part payment.] — Where there are 
cross money claims the parties before action 
agree to strike a balance between them, that is 
not a set-off but a settlement in account in the 
nature of part payment, which can be set up under 
a plea of payment. — L unt v. Wilson (1885), 1 
T. L,. R. 672, C. A. 

9. Effect of setting up set-off — Debt not ex- 
tinguished pro tanto — Two distinct debts till judg- 
ment.] — Where a set-off is claimed or pleaded 
in deience to an action for a debt, the debt sued 
on is not thereby extinguished to the extent of 
the debt sought to be set off, but two separate & 
distinct debts remain until judgment. 

When a co., while a going concern, sues a share- 
holder for a call, & lie sets up a defence of set-off 
& before judgment is obtained a winding up of the 
CO. commences, the defence of set-off in the action 
does not prevent the application of the ordinary 
rule that the debt owing by the co. to the share- 
holder cannot bo set off in proceedings in the 
winding up to obtain payment of the call. — lie 
Hiram Maxim Lamp Co., [1903] 1 Ch. 70; 72 
L. J. Ch. 18 ; 87 L. T. 729 ; 61 W. R. 74 ; 19 
T.L.R.20; 10 Mans. 329. 

10. Not equivalent to accord & satisfaction.] — 
Ribblesdale V. Eorbes (1910), 140 L. T. Jo. 
483, C. A. 

11. Right of alien to plead set-off.] — Re 8taul- 
AVERK Becker Aktiengesellsciiait’s Patent, 
No. 4, ante, 

12. Defence of breach of warranty — Action for 
price of goods sold — Not set-off — Within county 
court rules.] — To a claim for the iirioe of goods 
soki the defence of a breach of warranty is not a 
set-off within Ord. 10, r. 10, of the county court 
rules, 1903 & 1914 ; nor has it by the passing of 
Sale of Goods Act, 1893 (c. 71), become a statutory 
defence within r. 18 of Ord. 10 ; therefore notice 
of such a defence need not be given under Ord. 10. 
—Bright v. Rogers, 11917] 1 K. B. 917; 86 
L. J. K. B. 804 ; 117 L. T. 61 ; 61 Sol. Jo. 370, 
L, C. 

Relation of set-off to payment.] — See Sect. 5, 
2 ) 081 , ; 
Admitted set-off — County court jurisdiction.] — 

See County Courts, VoL XIII., pp. 466, 467, 
Nos. 158-161. 

Not taken into account — Whether malice 

In action for malicious prosecution.] — Sec 

Malicious Prosecution, Vol. XXXllI., in 487, 
No. 255. 

Sect. 2.-~H0W ARISING. 

Sub-sect. 1. — In General. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 39 (1) (a) ; R. S. C., 
Ord. 19, r. 3. 

13. No right at common law.] — . . . It must 
be remembered that at common law there was 

destruction by the one debt of the 
other. — POSTMASTKR - GENERAL V, 

Tante, Postmasi'br-General V, Van 


originally no right of set-off at all, & that it was 
not till the statute of set-off in the beginning of the 
reign of Geo. 2 that there was any such right 
established ; & when we look at the terms of 
those Acts of Parliament — there were two of them 
— ^it is plain they only applied to what was then 
an action at common law — & so it has been held — 
& that they only applied to the case of mutual 
debts, whatever they might be. That was 
followed by the cts. of equity & extended ; that 
is to say, certain cases were held to be within the 
equity of the statutes, although not within their 
actual words. Cts. of equity allowed set-off, 
but the Vi, of Equity, following the spirit of the 
statutes, would not allow a man to set-off, even at 
law, where there, was an equity to prevent his doing 
so ; that is to say, where the rights, although 
legally mutual, were not equitably mutual (Jessel, 
M.R.). — Re WiiiTEHOUsE & Co. (1878), 9 Ch. I). 
595 ; 47 L. J. Ch. 801 ; 39 L. T. 415 ; 27 W. R. 
181. 

Annolotions : — Reid. He General Works Co., Gill’s C’aso 
(1879), 12 Ch. D. 755 ; lie West of England & South Wales 
District Bank, Kx p. Branwhite (1879), 48 L. J. Ch. 4 6.3 ; 
lie West of England & South Wales District Bank, Ex p. 
Halchor (1879), 27 W. IL 907 ; He Anglo-French Co-op. 
Soc., Ex ]). Poarse (1882), 21 Ch. D. 498, n. ; Re Branksea 
Island Co., Ex p. Bentinok (No. 1) (1888), 1 Meg. 12 ; Re 
Pyle Works (1890), 4 4 Ch. D. 534 ; lie Washiugton Dia- 
luond Mining Co., [1893] 3 Ch. 95; Monkwearmouth 
Flour Mill Co. r. Lightfoot (1897), 13 T. L. IL 327 ; Tie 
Auriferous Properties, [1898] 1 Ch. 691 ; lie G. E. B., 
[1903] 2 K. B. 340. 

.] — Stooke V, Taylor, No. 2, ante, 

15. Statutory right .] — Re Whitehouse cSi Co., 
No. 13, ante, 

16. ,] — Stooke v, Taylor, No. 2, ante, 

17. .] — Set-off was the creature of statute 

(Cozenh-Hardy, j.). — Liskeard & Look Ry. Co. 
V, Liskeard & Caradon Ry. Co. & Foster (1901), 
18 T. L. R. 1. 

18. Equitable right.]— Rawson v, Samuel, No. 
105, post. 

19. .] — Where jdtf. has a money demand 

against deft., & deft, has, in the name of his 
trustees, a money demand against pltf., of such 
a nature as, but for its being in the name of the 
trustees, would have formed the subject of a good 
legal set-off against pltf.’s demand, such latter 
demand is pleadable, by way of equitable set-off, 
n answer to pltf.’s demand. — (X)CiiuANE v, Gkeen 
1860), 9 C. B. N. S. 448 ; 30 L. .1. C. P. 97 ; 3 

T. 475 ; 7 Jur. N. S. 548 ; 9 W. R. 124 ; 142 
5. R. 176. 

Annotations : — Consd. Middleton v. Pollock (1875), 44 Ij. J. 
Ch. 584. Distd. lie WiUiB, Percival, Ex p. Morier (1879), 
12 Ch. D. 491. Reid. Agra & Mastw’man’s Bank v. 
Leighton (1866), L. R. 2 Exch. 56 ; Thornton r. Maynard 
(1875), L. R. 10 O. P. 695 ; Bennett v. White, 11910J 
2 K. B. 613 ; Manley v. Borkett, [1912] 2 K. B. 329. 

20. Demands in separate rights.] — (1) 

Cross-demands existing in separate rights are 
not in equity, except under special circumstances, 
allowed to be set off one against the other ; A 
herefore an exor. & trustee of a legacy, who 
was also the residuary legatee, & had become a 
creditor of the husband & administratDr of 
deceased legatee, was not, in the absence of any 
special agreement, allowed to set off his debt 
against the legacy to which the husband, having 
survived his wife, the legatee, was, as such adminis- 
:;rator, entitled. 

(2) Semblc : the ct. has, on slight circumstances, 
:>resumed the existence of an agreement to set- 
•ff one against another cross-demand, although 
existing in different rights ; but such an agreement 

6. .] — Rainsford V. African 

Banking Corpn., [1912] C. P. D. 1106 

— S. AF. 


VuREN, Postmaster-General v. Par- 
sons, Master of the Sui‘beme Court 
V. Roth, [1905] T. S. 682.-~S. AF. 
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will not be presumed without some circumstances 
from which it might be inferred. 

(3) Where one demand is equitable & the other 
legal there may be set-off in equity, if there would 
be set-off at law had both the demands been legal. 
— Freeman v, Lomas (1851), 9 Haje, 109 ; 20 
L. J. Ch. 604 ; 17 L. T. O. 8. 252 ; 16 Jur. 048 ; 
08 E. R. 436. 

Annotations : — As to (1) Apld. Mlddloton v. Pollock, Ex p. 
Nugee (1875), L. R. 20 Eq. 29. Reid. Cooliraiie v. Green 
(i860), 9 C. B. N. H. 448 ; Richardson «. Richardson (1867), 
L. R. 8 Eq. 680 ; Staiumors r. Elliot (1868), 3 Ch. App. 
105 ; Bailey v. Finch (1871 ), 41 L. J. Q. B. 83. Generally, 
Mentd. Wilson v. Leslie (1857), 5 W. K. 815. 

21. One demand legal, one equitable.] — 

Freeman v, Lomas, No. 20, ante. 

22. By analogy to statutory rights.] — Re 

Whitehouse & Co., No. 13, ante. 


Sub-sect. 2. — 13 y Agreement. 

23. Set-off not otherwise pleadable.] — Darcy’s 
(’ASE (1677), Freem. Ch. 28 ; 22 E. R. 1037. 
Annotation : — Mentd. R. Nunb (1713), Gilb. 36. 

24. .] — A debt owing by the wile d urn sola 

cannot be set off to an action brought by tlio 
husband alone, unless he has promised to pay llio 
debt after marriage, & thereby made it his own. — 
Wood v. Akers (1797), 2 Esp. 693 ; 170 E. R. 
406, N. P. 

26. .] — An allegation of an agreement to 

set off a specific joint debt against specific separate 
debts, previously accrued, is in substance proved 
by evidence of an agreement prior to the debts 
accruing, to set off all joint debts that slu)uld 
i hereafter arise, against all separate debts that 
sliould thereafter arise. 

These debts not being mutual, could not be 
set off under the general law, but the iilea states, 
1 hat there was an agreement with respect to these 
debts (Mansfield, C.J.). — Kinnerley v. IIus- 
bA(3K (1809), 2 Taunt. 170 ; 127 E. R. 1042. 

26. .] — In trover for certain ii'onwork, 

deft, set up as a defence a lien on the icon work, 
for work done to it at pltf.’s request; — Held: 
a claiiu of set-off to a larger amount on the jiart of 
pllf., was no answer to the lien, unless it had been 
agreed between the parties that the one should 
be deducted from the other. — Pinnock v. Uarri- 
NON (1838), 3 M. & W. 532 ; 1 Horn &, H. 114 ; 
7 L. J. Ex. 137 ; 150 E. R. 1250. 

27. ,] — Freeman v. Lomas, No. 20, ante. 

28. ,] — On a settlement of accounts be- 

tween pltf. & deft., pltf. was found to have been 
overpaid by £1 lls. 5d., which simi, as the jury 
found, it was agreed should go to deft.’s credit 
in their future dealings. This claim, however, 
was barred by Stat. Limitations. Pltf. after- 
wards did work for deft, to the amount of £5 Os. 6d., 
^ brought an action to recover that sum. Deft, 
paid £4 into ct. : — Held : he had a good answer 
f o the balance of £1 6s. OcZ. under never indebted. — 
Smith v. Winter (1852), 12 0. B. 487 ; 21 L. J. 


O. P. 158 ; 19 L. T. O. 8. Ill ; 16 Jui’. 908 ; 138 
E. R. 997. 

29. Implied from course of dealing.] — Downam 
V. Matthews (1721), Prec. Ch. 580 ; 2 Eq. Oas. 
Abr. 9. pi. 8 ; 24 E. R. 200. 

Annotations: — Befd. Whitaker v. Rush (1761), Amb. 407 ; 
Freemans. Lomas (1851), 9 Rare, 109. Mentd. Doddliig* 
ton V. Hallet (1750), 1 Ves. Son. 497 ; Re Mathovva, Ex p. 
Ockenden (1754), 1 Atk. 235, 


30. .] — Where by the custom of the hat 

trade the amount of the injury sustained by the hats 
in the process of dyeing is always to be deducted 
from the charge for dyeing, deft, is entitled to 
such deductions in an action brought by the dyer, 
without giving any notice of set-off, & althougli 
there has not been any previous adjustment of the 
amount of the damage. — Bamford v. Harris 
(1816), 1 Stark. 343 ; 171 E. R. 492, N. P. 

31. Slight evidence of agreement sufficient.] — 
Stoppage no payment at law ; nor in equity, 
unless under special circumstances, & in case of 
mutual demands, where the balance only is the 
debt. 

A very slender agreement for discounting or 
allowing th(‘ one debt out of the other will make it 
a payment (.Tekyll, M.R.). — Jeffs r. Wood (1723), 
2 P. Wins. 128 ; 2 Eq. Cas. Abr. 10, pi. 9 ; 21 
B. R. 068. 

Annotations : — Consd. Oingell i\ riu’klns (1850), 4 Exeh. 
720. Reid. Barker v. iiraham (1773), 2 Wm. Bl. 8()9 ; 
BankiJiff v. Barnard (1820), 5 Madd. 32; ('ampboll v. 
Graham (1831), 1 Ruhr. & M. 453 ; Uoiudoiiay v. WmiaiUH 
(1844), 3 Hare, 539; Jones v. Mossop (1844), 3 Hare, 
568 ; Freeman v. Jjomae (1851), 9 Hare, 109 ; lie Brlant, 
Poidler V. Bhackol (1888), 39 Ch. D. 471 ; Dingle v. Coppon, 
Coppou V. Dingle, [1899J 1 Ch. 720. 

32. Oral agreement.] — C. being indebted 

to S. & R. being indebted to S., also to C., it was 
verbably agreed between the three that S. should 
transfer the debt duo to him from C. to the a(|COunt 
of IL, S. in pursuance of such agreement delivered 
to R. an account, in which lie R. was charged with 
the debt due from C. to S. ; — Held : G. was not 


thereby discharged. — CiJXON v. CriADLEY (J8.-1), 
3 B. C. 591 ; 5 Dow. Si, Hy. K. B. 417 ; 3 L. J. 
O. S. K. B. 03 ; 107 E. R. 853. 

Annotations : — Apld. Wharton v. Walker 1 b- ^ J; • 

163. Reid. Andrews v. Smith (1835), 2 ( r. iNl. R. 627 , 
Liversidgo v. Broadbeiit (1859), 4 H. N. 603. 

oo 1 A II intrk ii. 


in wilting to sell & purchase certain lands for a 
sum, A subject to conditions specified, <Sc to the 
same conditions under wbicJi the same were offered 
for sale by auction. The purchaser t hen sets up a 
parol understanding, whereby a sum secured by a 
bond given by the vendor to liim, was agreed to 
bo set off against the purchase-money : — Held : 
such parol agreement was valid, & the conditions 
of sale referred to in tlie written agreement might 
bo proved in chambers. — Archer v. Hall (1859), 7 


rV. R. 222. ^ ^ ^ , 

34. Existence of agreement presumed by court. | 

— Freezxan V. Lomas, ^o. 20, ante. 

35. Agreement must be shown to exist.] — Hunt 
\ Jessel, No. J91, post. 

36. Based on custom— Necessity for plaintiff s 


PART I. SECT. 2, SUB-SECT. 2. 

23 i. Set-off not otherwise pleadable.] 
-—Where there are imoonnected cross - 
demands, equity does not In general 
interfere to set off one against tlie 
other. In the absence of any special 
circumstance or agreement , express 
or Implied. — S ^th v. MuinnEAD 
(1853), 3 Gr. 610.— CAN. 

23 ii, .) — Setting off an un- 

ascertained sum against another is a 
mode of settlement which, if suggested 
to the parties as a compromise, may, 
with their assent, he a fit end of s 


litigation, but cannot properly bo mado 
tho basis of a decree between hostile 
litigants. — B achxjn v. Hamid Hoe- 
SEiN, Abdood Azeez V. Hamid Hos- 
PEIN (1871), 17 W. R. 113 ; 10 B. L. R. 
45.— IND. 

81 1. Sliffht evidenre of agreement 
(faffici€fnt.}~lii the view of equity tho 
setting off one demand against another 
between the same parties is extremely 
just ; & where there Is any technical 
difficulty In the way of its being done 
without an agreement, the ct. accepts 
slighter evidence of such an agreement 
than Is usually required in order to 


‘Rtablihli disputed v. 

deCULLA (1865), 11 Gr. 368. — CAN. 

35 i. Agreement mast shown in 
xist.] — Little v. Caje G876), 16 

4. B. R. (3 I’ug.) 386. — CAN. 

35 ii, _.] — The ct. will not, in 

ho abHoiico of direct evidence, pre- 
urnc an agreement ^or a sot-off.— 
i\j^r)Ai\iN V. Baldwin (1850), 3 I. 
.^h. R. 388.— IR. 

35 ill. .] — Cowan v. Shaw 

1878), 5 R. (Ct. of Sess.) 680 ; 15 
k). L. R. 384.— SCOT. 

f. Agreement to sH off costs against 
B B 2 
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Set-Off and (Jounterclaim. 


Sccl, 2, — llow arising: Sub-sect, 2* Sect, 3; Suh- 
sects, 1 <£: 2.] 

knowledge of custom.] — An alleged custom among 
stockbrokers that a member of the London Stock 
Exchange, who has sold shares on the instructions 
of a country broker, who is acting for an undis- 
closed principal, is entitled to set off against the 
price of the shares a debt due to him from the 
country broker in respect of previous Stock 
Exchange transactions is unreasonable, & therefore 
will not bind the i)iincipal of the country broker, 
unless he is proved to have known of the alleged 
custom, & agreed to be bound by it. — Blackburn 
V. Mason (1893), 08 L. T. 510 ; 9 T. L. li. 280 ; 
37 Sol. Jo. 288 ; 4 R. 297, C. A. 

Annotations : — Mentd. C*ro8«Ioy v. Mag’niar, [1893] 1 Ch 59^1 ; 

Anderson v, SiitiierJand (1897), 13 T. L. Jl. 163. 

37. Necessity for consideration.] — Deft, occu- 
}>ied offices belonging to pltf. society he was 
also a customer of iiltfs. in the banking business 
carried on by them. Pltf. society went into 
liquidation in June, 1911, & at that time there was 
rent for two quarters due by deft, for the offices 
occupied by him. An arrangement was made 
in Sept. 1911, by the liquidator of pltf. society & 
deft, for a set-off, against the amount of rent due, 
of £38 3s. 3c^., the amount of the dividends in the 
liquidation to wliich deft, was entitled on his 
current account. In Nov. 1911, it was decided 
by the High Ct. that the banking business carried 
on by pltf. society was ultra vires, & that conse- 
quently none of their customers could rely on any 
legal liability on the part of the society towards 
them. After this decision the Official Receiver 
refused to allow aJiy set-off against the rent due 
from deft. & sued for the full amount. Deft, 
set up the arrangement of Sept. 1 911, as a defence : 
— II eld : there was no consideration for an agree- 
ment by way of set-off, since by the decision of 
Nov. 1911, there was no debt due from x>ltf. society 
to deft, at the time the arrangement was made. — 
Bibkbeck Building Society v. Birkbeck (1913), 
29 T. L. R. 218, D. C. 


Sect. 3.— ESSENTIAL CONDITIONS OF SET^^OFF. 

Sub-sect. 1. — Nature of Claim. 

38. Claims must arise in same right.] — Where 
there is a general ti-ust of money for a society, a 
particular member cannot set off a private debt 
against a share he may be entitled to on a 
contingency. — Lee v. Carter (1710), 2 Atk. 84 ; 
26 E. R. 451, L. C. 

Annotation : — Mentd. Rooso v. Jones (1841), 14 L. J. Ch. 4. 


39 . .] — Bishop v. Church, No. 231, post, 

40. ,] — Medlicot V, Bowes, No. 233, post, 

41 . .] — debt cannot be set off against 

another, if they are in different rights. — Whitaker 
V, Rush (1761), Amb. 407 ; 27 E. R. 272. 
Annotations: — Refd. Frooman r. Lomas (1851), 9 Hare, 

109 ; lie Jones, Christmas v, Jones, [1897] 2 Ch. 190. 

42. .] — Assignment of breach of covenant 

in general words, although in the words of the 
covenant, held ill upon a demurrer to deft.’s plea, 
because tlie assignment did not show any particular 
act of pltf., or in what particular respect he had 
refused to act which amounted to a breach of liis 
covenant. Such bad assignment not cured by 
pleading over a set-off of a demand, claimed in a 
different right from that in wliich pltf., who was 
an administratrix sued, to a declaration in covenant 
for unliquidated damages. — War-n v, Bickford 
(1819), 7 Price, 550 ; 146 E. R. 1058 ; subsequent 
proceedings (1821), 9 Price, 43. 

Annotation : — Mentd. Falmouth v. Thomas (1832), 3 Tyr. 20. 

43 . .] — No set-off allowed in this ct. in 

respect of legal demands, although there cannot be 
a sot-off at law, the demands being in autre droit.-— 
Harvey v. Wood (1821), 5 Madd. 459 ; 56 E. R. 
971. 

Annotation : — Refd. llanip v. Jones (1840), 9 L. J. Ch. 258. 

44 . .] — Gale v. Luttrell, No. 234, post. 

45. .] — Freeman v. Lomas, No. 20, ante. 

46. — — .] — A. sued O. as extrix. jointly with 
B. & four others, & recovered judgment against 
them ; then under the judgment attached a 
debt owing by B. to (J.’s testator, which B. paid : — 
Held : the attachment of the debt was void, & 
payment of it by B. could not bo set of! in an action 
at the suit of C. as extrix. against B. to recover it. 

Qu. : where a joint judgment is obtained against 
several debtors, can debts due from one to another 
of them be attached under C. L. P. Act, 1854 
(c. 125). — Chapman v. Callis (1802), 6 L. T. 282. 

47. .] — Stumore V. Campbell & Co., No. 

319, post. 

48 . Clerk of racecourse refusing to pay 

stakes won by plaintiff — Plaintiff owing entrance 
fee In respect of another race.] — The clerk of the 
course fit a race cannot set off a claim of an unpaid 
stake due from pltf. on one race against a stake 
of another race won by pltf.’s horse. — Charlton 
V. Hill (1831), 5 C. & P. 147 ; 172 E. R. 915, N. P. 

49 . Several accounts of same customer — 

Debt due to bank on one account.] — Pedder v. 
Preston Corpn., No. 219, post. 

50. Deductions from income tax — In re- 

spect of debts due from Crown under another 
transaction.] — The London County Council, having 


rent.] — Elliott v. Baines (1851), 1 
P. li. C4. — CAN. 

g. Question of fact.] — He Jenkins 
V. Miller (1883), 10 P. 11. 95.— CAN. 

h. Admissibility of evidence.] — 
Evidcnco of a verbal offi-eement to 
allow the price of land sold by verbal 
agrreement, to he set off against a 
note : — Held : inadmissible. — McCol- 
lum v. Jones (1827). Tay. 442.— CAN. 


PART I. SECT. 3, SUB-SECT. 1, 

38 i. Claims must arise in same 
riaht .] — National Bank of Austra- 
lasia V. Swan (1872), 3 V. K. (Law) 
168.-~AUS. 

88 ii. .] — Martin v. Clark 

(1861), 20 U. C. li. 419.— CAN. 

38 iii. .] — The demand which 

the sheriff has against defts. as pur- 
chasers of goods sold under execution, 
not being a mere personal demand, 
but he being in a measure the agent 
of the pltf., defts. are not entitled to 


set off his personal debt due to them 
against the claim against t-heiu by the 
sheriff in his official capacity. — K inos- 
MiLL V. Bank of Upper Canada 
(1863), 13 C. P. 600. — CAN. 

38 iv. .] — Black v. Black 

(1865), 11 Gr. 270.— CAN. 

38 V. .] — Benner r. Currie 

(1875), 36 U. C. K. 411.— CAN. 

38 vi. .] — Money due by a 

member of an assocu. cannot be set 
off against money duo to the ossoon. 
— Sekton V. Merchants Bank (1884), 
18 N. S. li. (6 li. & a.), 113.— CAN. 

38 vii. .] — Held : a claim on be- 
half of trustees for rent in ariear, & 
for damages for non-repair, was not 
matter of set-off against damages re- 
covered against one of the trustees 
for breach of covenant, they not being 
matters arising in the same right. — 
Ambrose v. Fraser (1887), 14 O. R. 
651.-~CAN. 

88 vUi. J — Allis - CHALMERS - 

Bullook V, HuroHiNas (1912), 41 


N, B. K. 444 ; 13 D. L. li. 241 ; 13 
E. L. li. 277.— CAN. 

38 ix. .] — Boyd v. Norris 

(1848), 3 Nlld. L. Ii. 60.— NFLD. 

38 X. .] — Cross demands arising 

In different rights camiot bo made the 
subject of set-off. — B aldwin v. Bald- 
win (1850), 3 1. (ill. B. 388. — IR. 

38 xi. .1 — Loughnan V. O’Sul- 

livan, [1922] 1 I. K. 103.— IR. 

88 3 di. .] — Where the demands 

are not in the same right there can ho 
no set-off. — N ewman v. Simms (1882), 
6 Nftd. L. R. 422.— NFLD. 

38 xiii. .] — Set-off only takes 

place in icspect of debts duo between 
the same imrtles in their same capaci- 
ties. — DE VlLLIERS V. COMMAILLE 
(1845), 3 Mon. 544.— S. AF. 

88 xiv. .] — Beukes V. Steyn 

(1874), Buch. 18.— S. AF. 

38 XV. .] — Oudtshoorn Town 

Council v. Smith, [191 IJ O. P. D. 668. 
— S. AF. 
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lent moneys to various local bodies, were paid by 
them interest in respect of such loans amounting 
in one year to a sum of £352,000, such sum being 
the full amount of the interest due, without any 
deduction by tlie borrowers in respect of income 
tax. Upon appeal against an assessment to income 
tax upon the said sum of £352,000, the London 
County Council contended that they were not liable 
to pay income tax in respect thereof, & further, 
that if they were so liable, they were entitled to 
deductions in respect of other transactions with 
persons other than tliose to whom they liad 
lent moneys, eSc that the amount of such deductions 
ought to be taken into account upon the present 
assessment, & an allowance made in respect 
thereof ; — Held : even if the London County 
Council were entitled to tlie deductions claimed, 
such deductions, being in respect of transactions 
wholly different from those dealt with by 
the present assessment, amounted, in fact, to a 
set-off, & could not now be taken into account, for 
there was no provision in Income Tax Acts by 
which an assessment to income tax in respect of 
one transaction could be reduced by a set-off as 
against the Crown in respect of another trans- 
action. — L ondon County Counciu v. Grove 
( 1890), 61 J. P. 52 ; 45 W. It. 279 ; 13 T. L. R. 
70 ; 41 Sol. Jo. 95 ; 3 Tax Cas. 508, C. A. 

J nnotation : LeodR Porniaacnt Benefit Bldg. !Soc. 

V. Mallandaino (1897), 06 L. J. Q. B. 467. 

51. Costs of next friend of infant plaintiff 

— In administration action — Debt due to testator 
from next friend. | — ^Tlie costs of a next friend of an 
infant in an administration action are treated as 
the costs of the infant, & accordingly they cannot 
be set off against a debt which the next friend 
owes to the estate. — lie Barton, JToluand v. 
Kersley (1912), 50 Sol. Jo. 380. 

52. Claim must be actionable debt.] — A. & B. 
being engaged in a building speculation, A. sold 
to B. two of the unfinished houses for £2,000, & 
agreed that the payment should be made by B.’s 
expending the amount in finishing the houses. B. 
expended £335 A became bkpt. : — Held : on a 
bill filed by A. against B. for a general account, that 
that sum must be taken as in part payment of the 
purchase-money, & as not constituting a debt from 
A. to B. & conseqiiently not the subject of set-off. 
— WooDQATE V. Burton (1855), 2.5 L. T. O. S. 
89, L. C. 

53. .] — The right of set-off depends, I think, 

upon there being an actionable debt (Cockburn, 
C.J.). — Rawley V. Rawley (1876), 1 Q. B. D. 
460 ; 45 L. J. Q. B. 675 ; 35 L. T. 191 ; 24 W. R 
995, C. A. 

Annotation : — Mentd. McCreagh w Cox & Ford (1923), 92 

L. J. K. B. 855. 


Debit & credit in same right — Bankruptcy.] — 

See Bankruptcy, Vol. IV., pp. 390-398, Nos. 
3506-3036. 


Sub-sect. 2. — Date of OEroiN and Con- 
tinuance OF Claim. 

SeCy nowy Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 30 (1). 

54. Debt must exist at commencement of 
action.] — A promissory note given by pltf. to deft, 
before an original sued out, bat not due till aftei - 
wards, cannot be pleaded as a set-off in bar of pltf.’s 
action, but must be pleaded puis darrein continu- 
ance. — Pilgrim v. Kinder (1744), 7 Mod. Rep. 
463 ; 87 E. R. 1357. 

55. .] — A. sliippod goods on board tlio 

ship of B. on a voyage to India, A also went by the 
same ship as a passenger. The ship was wrecked 
near the Cape of Good Hope ; tlie goods weri* 
spoiled, A A. returned to England. A., before be 
left England, gave B. a receipt for £250 as money 
advanced, including a sum of £95 as passage money 
paid to ilio captain, A anotlu^r sum of £10 for 
freight of the goods, A B. afterwards received th(‘ 
amount of the insurance. In an action for money 
bad A recivod, brought by A. against B. to recover 
the insurance money ; — Held : (1) B. was entitled 
to set off the £95 unless it was shown that the 
passage money belonged to the ship owiku’s, but- 
B. could not set off the £10 for frcigld, as the slii]) 
did not coTn])leie Ikt voyage to India ; (2) B. could 
not set off any sum wliich he liad paid to the order 
of A., if it was not actually paid before the bringing 
of the action, A if he had only made liiniself liable 
to pay it, that would not entitle him to set it off.- - 
Leman v, Gordon (1838), 8 0. A P. 392. 

56. .] — Assumpsit by payee against maker 

of a promissory note for £15 9.9. 4d., xiayable 
on demand ; averring a demand on a ])articulav 
day. Plea, as to £3 i^arcel, a set -off due at the time 
when the note was (Itmiandod, A ever since* ; con- 
cluding with a verification A prayer of judgment : 
A as to £12 9.9. 4t/., residue, that at the time of 
the demand deft, iemdered pltf. £12 9.9. 4d., A 
has always, from the time of making his said 
promise as to £12 9.9. 4d. been ready A walling to 
pay that sum, A now brings the same into ct., 
etc., concluding with a veiificat ion A prayer ol 
judgment. Rei>licaiion to the first idea, a traverse 
tliat any set-off was duo at the commencement of 
the suit, on wliich issue was joined ; to the second, 
that before the making of the alleged tender, A 
before A at the time of the making of the demand 
A refusal liereinafter mentioned, a larger sum than 
£12 9s. 4fc^. to wit £15 9s. 4d. including the sum of 


52 i. Claim must he actionable debt.] 
-“-Wakefield v. Gorrie (1847), 5 
G. C. R. 159, 160.— CAN. 

62 li. .] — Steeves V. Hopper 

^1^49), 6 N. B. K. (1 All.) 394.— 


62 ill. .] ^ALDWELL V. IlANATH 

(1857), 7 O. P. 9.— CAN. 

62 iv. .] — A deft, can only Bot 

^iP* by -way of set-off, a demand for 
which he con bring an action. — 
Canadian Bank of Commerce v, 
Northwood (1888), 5 Man. L. H. 
342.— CAN. 

d — While there arc some 

alfltinctlons between set-off Sc counter- 
el aim, as to both the rule applies that 
in order to give effect to them they 
must be recoverable claims to tho 
same extent aa if they w^ore being 
sued on primarily. — A yer r. Kelly 
(1913), 12 E. L. R. 264 ; 11 D. / R. 


785 ; 41 N. B. R. 459.— CAN. 

62 vi. .] — Held : tho promiHO 

alleged in the plea was a mere nudum 
pactum, upon which no action could be 
maintained, &, consequently, did not 
establish any right to tho set off 
pleaded. — Newfoundland Savings 
Bank v. McPherson {I860), 4 Nild. 
J.. R. 459.— NFLD. 

52 vii. .] — field : as no debt 

existed in respect of which pltf. could 
be sued there could not be a right of 
set-off. — Loughnan v. O’Suluvan, 
fl922] 1 I. R. 160.— IB. 

k. Claim must be for liquidated 
amount.] — ^Allen v. Chishoiju (1871), 
33 U. C. R. 237.— CAN. 

l. .] — Waterous Engine 

Works Co. v. Ball (1903), 7 Terr. 
L R. 32.— CAN. 

j — Tho right of set-off 


applies only where the claim on either 
Hide is li<iuldated. — T ocher o. 4’iiOMr- 
80 N (Man.) (1914), 27 W. L. Jf. 140 ; 
16 D. L. R. 872.— CAN. 

n. .] — According to the law of 

Jersey a claim by wav of compensa- 
tion or set-off is admissible, when it 
is for a liquid demand. — Dyson v. 
Godfray (1881), 9 App. Cas. 726, 
l\ C.— JERSEY. 

PART I. SECT. 3. SUB-SECT. 2. 

54 i. Debt must exist at commence- 
ment of action.] — Jud. Act has not 
changed the law so as to allow of a 
claim arising since the commencement 
of the action being pleaded as a set- 
off. — Chajviberlatn V. Chamberlin 
(1886), 11 P. R. 601.— CAN. 

0 . Judgment recovered after 

action brought.] — A judgment re- 
cover(*d by deft, against pltf. after 
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Sect, 3. — Essential conditions of set-off: Sub-sects, 
2 3. Sect, 4 : Sub-sect, 1.] 

£12 9.9. 4d. was due upon the note & that before 
the tender, pltf. demanded payment of the sum 
of £15 98, which so included the £12 9.9. 4d. 
but deft, refused to pay the £15 9s. 4d. ; & that 
at the time of such demand & refusal, no set-off 
or other just cause for non-payment thereof 
existed : — Held : on special demurrer the replica- 
tion was good. — Cotton v. Godwin (1840), 7 
M. & W. 147 ; 9 Dowl. 7(53 ; 10 L. J, Ex. 243 ; 151 
E. R. 715, 

Annotations : — Distd. Brandon v. Newington (1842). 7 

.Tur. 60. Consd. llosketh r. Fawcett (1843), 2 Dowl. N- S. 
827. Reid. Dixon r. Clarke (184 8), 5 C. li. 365. 

67. .] — Deft, cannot set off, by plea to the 

further maintenance of the action, a debt which 
accrued after action brought, & before plea pleaded. 
— Riciiabds V, James (1848), 2 Exch. 471 ; 17 
L. J. Ex. 277 ; 11 L. T. O. 8. 225 ; 12 Jur. 464 ; 
164 E. R. 577. 

Annotation .'—'Reid. Brooks r. Jennings (1866), 14 L. T. 19. 

58. & plea pleaded.] — (1 ) A plea of set- 

off that pltf. was indebted to deft, at the time of 
the idea pleaded is bad ; it should state that he 
was indebted at the commencement of the action. 
(2) It is no objection to a plea of set-off that deft, 
lias brought an action against pltf. for same sum 
in whicli pltf. has paid t ho amount of the demand 
into ct. — Evans v. Pbosser (1789), 3 Term Rep. 
186; 100 E. R. 521. 

Annofatwn>i : - As to (1) Apld. TjC Brel v. Papillon (1804), 
4 East, 502 ; Lee v. Levy (182.5), 4 B. 6.: C. 390. Reid. 
Basan v. Arnold (1810), 6 M. & W. ,5.59 ; Fislier v. Ford 
(1840), 4 Jiu‘. 1031 ; Wallace r. Kelsall (1840), H. & W. 25. 
As to (2) Refd. Briscoe r. Hill (1842), 7 .Inr. 30G. 

59. .] — Deft, can set off those debts 

only which were duo to liim from pltf. at the time 
of action brought, as well as at tlie time of plea 
pleaded. — Braitii watte v. Coleman (1835), as 
reported in 4 Nev. <fe M. K. B. 654. 

60. .] — A plea of set-off stated that, 

at the time of the commencement of the action, 
pltf. was indebted to deft, in sums of money 
exceeding tlie debt claimed by pltf., but omitted 
to add, “ & still is ” indebted ; — Held : on 
demurrer, the plea was bad. — D endy v. Powell 
(1838), 0 Dowl. 577 ; 3 M. & W, 442 ; 1 Horn 
& H. 107 ; 7 L. J. Ex. 154 ; 2 Jur. 3.52 ; 150 E. R. 
1218. 

Annotation -Apld. Simpson v. Egglnton (1855), 10 Exch. 
815. 

61. .] — Bennett v. White, No. 208, 

post. 

62. Judgment recovered after action 

brought — Before plea pleaded.] — (1) If pltf., in 
making up the record, makes the time of plea 
pleaded appear posterior to the date of the subject- 
matter pleaded, when it was not so in fact, the ct. 
will direct an amendment at pltf .’s cost if he resists. 

(2) A judgment recovered after action brought 
& before plea pleaded is a good set-off. — Reynolds 
V. Beering (1784J, ^Doug. K. B. 181 ; 3 Term 

Annotations: — As to (1) Overd. Evans v. Prosser (1789), 
3 Term Kep. 186. Consd. Le Bret v. Papillon (1804), 4 
East, 502. Refd. Lee v. Levy (1825), 3 L. J. O. S. K. B. 
251 ; Basan v. Arnold (1840), 6 M. & W. 559. 

63. Accrual after Judgment recovered.] — 


A person against whom a verdict had been 
obt^ned, having afterwards acquired a demand to 
a greater amount against the party who obtained 
it, is not entitled to an injunction to restrain pro- 
ceedings on the verdict. — ^W hytb v, O’Brien 
(1824), 1 Sim. & St. 551 ; 57 E. R. 218. 

Annotations : — Distd. Hamp v. Jones (1840), 9 L. J. Ch. 258. 

Refd. llawson v. Samuel (1841), O. & Ph. 161. 

64. .] — A motion by a landlord to 

restrain his tenant from enforcing a judgment for 
excessive distress, on the ground that a larger sum 
than the judgment debt had since the judgment 
become due to the landlord for arrears of rent 
dilapidations, refused with costs. 

Pltf. cannot bo allowed to wait until a future 
debt has accrued due, & then set it off against the 
judgment (Page Wood, V.-C.). — Maw v. Ulyatt 
(1861), 81 E. J. Ch. 33 ; 6 L. T. 251 ; 26 J. P. 
196 ; 7 Jur. N. S. 1300 ; 10 W. R. 4. 

05. Consideration received before action 

commenced.] — To an action, brought June 27, 
deft, pleaded, by way of set-off, a claim against 
pltf., which was not payable till Aug. 1, though 
the consideration had been received by pltf. before 
her action was commenced. Under a judge’s 
order of July 27, “ by consent of both sides, all 
matters in difference between the parties, inchiding 
the claim of deft, in her set-off in the action,” 
were referred to arbn. : — Held : the claim made in 
the set-off was properly entertained by the 
arbitrator as a matter in difference, though not 
payable till after the date of the action &> the 
judge’s ord(T. — Petch v. Fountain (1839), 5 
Bing. N. C. 442 ; 7 Scott, 441 ; 8 L. J. C. P. 305 ; 

3 Jur, 436 ; 132 E. R. 1169 ; sub nom, Petch v, 
CoNLAN, 7 Dowl. 426. 

66 . Accrual after cause of action accrued.] 

— To an action of debt on a bond conditioned for 
the payment of tlie interest half-yearly, & the 
princii)al sum six nionths after notice, deft, pleaded 
a set-off exceeding the interest due, which set-off 
accrued before the commencement of the action, 
but aftei* the interest became payable — with an 
allegation that notice to pay tlie principal had not 
been giv(‘n : — Held : tlie plea was a good answer 
to the action, under 8 Geo. 2, c. 24, s. 5. — Lee v. 
Lester (1849), 7 0. B. 1008 ; 7 Dow. & L. 137 ; 
18 L. J. C. P. 312 ; 137 E. R. 399. 

Annotation : — Refd. Johnson v. Diamond (1855), 11 Exch. 

73. 

67. Continuing due until date of trial.] — 

A debt sought to be set off must continue due up 
to the time of trial ; therefore it is a good replica- 
tion to a plea of set-off, that after it was pleaded 
pltf. paid the debt. — Eyton v. Littlkdai.e (1849), 

4 Exch. 159 ; 18 L. J. Ex. 309 ; 13 L. T. O. S. 
325 ; 151 E. R. 1165. 

Annotation : — Refd. Newington v. Levy (1870), L. R. 0 C. 1*. 

180. 

Company In liquidation.] — See Companies, Vol. 
X., pp. 940-942, Nos. 6443-6452. 


Sub -SECT. 3. — Parties. 

68. Set-off available only between same parties.] 

— Hunt v. Jessel, No. 191, post. 


the commencement of pltf. *8 suit can- 
not be pleaded or a eot-off, even 
though the verdict on which the judg- 
ment was founded was given before 
the commonoement of such suit. — 
Hammond v. Moit (1857), 8 N. B. H. 
(3 All.) 426.— CAN. 

P- ,] — Field v. Gal- 

loway (1884), 5 O. R. 502.— CAN. 

9* .3 — A jud^l^ment re- 


covered subsequent to the commence- 
ment of an action, cannot bo given In 
evidence imder a plea of set-off. — 
Jones v, Horne (1862), 4 Ir. Jur. 
203.— IR. 

PART I. SECT. 3, SUB-SECT. 8. 

68 i. Sd-off available only between 
mme parties.]— To entitle a party to 
set off one debt against another, it 


must bo shown that the debts are due 
from & to the same parties respeotlvely . 
— WimoN V. Switzer (1859), 1 Ch. 
Ch. 160.— CAN. 

68 ii. .] — Sylvester v. Mo- 

OuAia (1878), 28 C. P. 443.— CAN. 

68111. .1 — McDonald v, Nev- 

ille (1883), 16 N. S. R. (4 R. & G.) 
] 91.— CAN. 
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69. Plaintiff on record as nominal 

plaintiff.] — Where the parties to the record are at 
issue upon a plea of set-off by deft, it is not com- 
petent for those who represent pltf. to give evi- 
dence, showing that pltf. on the record is only the 
nominal pltf. ; that, as regards the real pltf., 
deft, has no set-off. Such an alteration of the 
parties to the action, if admissible in evidence, 
must be specially pleaded in reply to the plea. — 
Wilton v. Buxton (1828), 7 L. J. O. S. K. B. 91. 

70. Payments made by defendant’s 

trustees.] — Where payments have been made by 
deft.’s trustees to pltf., under the conditions of a 
deed, such payments are not the subject of set- 
off between deft. & pltf. — Abbott v, Bruere 
(1839), 5 Bing. N. 0. 598 ; 7 Scott, 763 ; 9 L. J. 
0. P. 81 ; 132 E. 11. 1230. 

71. Set-off against obligor of bond — By 

obligee — Payment on bond due to stranger.] — 
.loHNsoN V. Diamond, No. 113, post. 

72. Action by tenant for life — Trustees of 

will joined as plaintiffs.] — I’romises were devised 
to trustees upon trust to })ay the rents & profits 
thereof to a person for life with remainder over. 
Tlie tenant for life granted a lease of the premises 
by which the lessee covenanted to keep the premises 
m repair. The lessee having committed a breach 
of the covenant to repair : — Held : the tenant for 
life, in granting the lease, was by reason of Settled 
Land Act, 1882 (c. 38), s. 53, in the position of a 
trustee for all parties entitled under the settlement ; 
therefore, the damages were recoverable by the 
tenant for life as trustee for the trust estate, Ac the 
trustees under the will were entitled to be joined 
as pltfs. in the action ; & deft, could not set up 
a set-off, against the tenant for life alone. — 
Mitchell v. Armstrong (1901), 17 T. L. It. 495. 
AriTiotalion : — Mentd. lie Lacon’s Sctllmt., Lacon v. Lacon, 

11911] 2 Ch. 17. 

Claim in same right.] — See Sub-sect. 1, ante. 

Joint & separate debts.] — See Sect. 4, sub-sect. 5, 
post. 


Sect. 4.— WHEN SET-OFF AVAILABLE. 

Sub-sect. 1. — In Oenerai.. 

73. Independent covenants.] — Covenants inde- 
])endent cannot be set oft’ one against the other 
(Lord Mansfield, C.J.). — Anon. (1773), Lofft, 
194 ; 98 E. R. 600 ; sub nom. Kingston v. 
Preston, cited in 2 Doug. K. B. at p. 689. 
Annotations : — Hentd. Jones v. Barkley (1781), 2 Doug. 

K. B. 684 ; Goodlsson v. Nunn (1792), 4 Term 761 ; 
(llazebrook v. Woodrow (1799), 8 Term Hop. 306 ; Bitchio 
V. Atkinson (1808), 10 East, 295 ; Carpenter v. Cresswell 
(1827), 4 Bing. 409 ; Everett v. Desborough (1829), 3 
Moo. & P. 190 ; Leiston Gas Co. v. Leiston-cmu-Sizewell 
U. O., [1910] 2 K. B. 428. 

74. Set-off of payment — Under threat — Threat 
of distress for rent — Defence available.] — Where 


a party threatened with a dibtr(*ss for rent pays 
money, against the payment of which he might 
legally have defended himself, but does not do it, 
this shall not be deemed a payment by compulsion 
nor shall ho be allowed to set it off against another 
demand. — Knidbs v. Halt. (1791), I Esp. 81 ; 170 
B. R. 287, N. P. 

Annotatxon-s : — Consd. Cadaval v. Colbns (1836), 0 Nov. & 
M. K. B. 324. Refd. Lothian v. Henderson (1803), 3 
Bos. & P. 499 ; Skeato v. Beale (1840), 11 Ad. & El. 983 ; 
Gulliver v. Cosona (1845), 1 C. B. 788 ; Higgs r. Scott 
(1849), 7 C. B. 63 ; Glynn v. Thomas (1856), 26 L. T. (). S. 
281; Moskell v. Horner, [1915] 3 K. B. 106. Mentd. 
Morgan v. Palmer (1824), 2 H. & C. 729 ; Parker v. G. W . 
By. (1844), 7 Man. & G. 253. 

75. Action of sheriff for fee — Excessive demand 
— Set-off of excess.] — Action for money had A 
received hes to recover fees illegally demanded A^ 
paid to the sheriff, although indictment for 
extortion may bo also sustainable, Ac consequently 
such illegal payments may be set off as money had 
Ac received against an action brought by the sheriff. 
—Dew p. Parsons (1819), 2 B. Ac Aid. 562; 1 
Chit. 295; 106E. R.471. 

Annotations : — Consd. I'rimroso v. Bradley (1831), 4 'ryr, 
995. Refd.Maybcry r. Manstield (1846), 9 Q. B. 754 ; 
Freeman r. Jollries (1869), L. K. 4 Exeb. 189. Mentd. B. 
V. Gwver (1834), 2 Ad. E. 216 ; hmes v. Levi (1835), 
1 Hodg. 195 ; Plevin v. Prince (1839). 10 Ad. 8c El. 494 ; 
Parker v. G. W. By. (1844), 7 Man. 8c G. 253 ; Steele v. 
Williams (1853), 8 Exeb. 625 ; Glamorgan County Council 
V. Glasbrook, [1924] 1 K. B. 879. 

76. Contract in restraint of trade — Promissory 
note given for amount of forfeitures for breach.] — 
An agreement operating as a partial restraint of 
trade is void, unless supported by an adequate 
consideration ; Ac a promissory note given to one 
of the parties to such agreement, for the amount, 
of forfeitures incurred in breaches of it, h(*ld also 
to be void, Ac, in the hands of such party, not tli(‘ 
subject of set-off. — Young v. Timmins (1831), I 
Cr. & jr. 331 ; 1 Tyr. 220 ; 9 L. J. O. S. Ex. 68 ; 
148 E. R. 1110. 

Annotations : — Mentd. Kcppel v. Bailcy (1831), 2 My. & K. 
5i7 ; Ilitclicook v. Cokor (1836), 2 Har. & W. 461 ; B. 
V. WolHh, etc., Birmingham JJ. (1853), 1 O. L. it. 319; 
Jte Wyld (1860), 2 L. T. 810 ; Gravely Barnard (1874), 
L. B. 18 Eq. 518 ; Maxim Nordonfelt Guns & Ammmiltlon 
Co. V. Nordonfelt, [1893] 1 Cb. 6.10. 

77. Arbitration award held conclusive as to 
set-off.] — An order of reference was made in an 
action where the main point in dispute was, 
whether certain goods, the valu(' of which, namely 
£246, defts. proposed to set off against pltf.’s claim, 
had been bouglit by pltf. of defts., or of A. B. The 
question stated in the order was, whether or not 
defts. were entitled to set off the sum of £246. 
The arbitrators, as was alleged, being unable to 
decide the main point, but finding that, at all 
events, a small deduction, £8 12s. was to bo mad(^ 
from the £246 awarded, in the ternis of the order 
of reference, that deft, was not entitled to set off 
£246. A rule was afterwards obtained for setting 
aside the award as not being Bnal, but discharged. 
Pltf. then brought an action of debt on the award ; 


68 iv. .] — MURLT Dhar V. Par- 

HOTAM Dass (1867), I. L. R. 2 All. 91. 

— IND. 


68 V. .] — Lynn v. Bell (187 

I. U. 10 C. L. 487.— IR. 

68 Vi. .] — Maxweix V. Cot 

& Wadsworth (1899), 33 I. L. T. i: 

— IR. 


68 vii. .] — Dk Villiers v. Com- 

MAILLE (184.5), 3 Mon. 544.— S. AF. 


PART I. SECT. 4, SUB-SECT. 1. 

r. General rule.] — The right of 
wt-ofl exists where there are cross- 
demands arising out of one & the same 
transaction, or when these are so 
connected in their nature & o4i*oum- 
stances as to make it inequitable that 
pltf. should recover & deft, bo driven 


to a cross -suit. — Kistnabamy Pillay 
V. Madras Corpn. (Municipal Combs.) 
(1868), 4 Mad. 120.— IND. 

t. .] — Niaz GulKhanv. Durga 

Prasad (1892), I. L. II. 15 AU. 0.— 
IND. 


a. .] — Nand Bam v. Ram 

Prasad (1905), 1. L. R. 27 AU. 145.— 

IND. 

b. Partial failure of consuleralion.] 
— Wright v. Cook (1842), 9 U. C. B. 
605.— CAN. 


o. Open running accounts made 
up of divisible ithns. ] — Russell v. 
Conway (1848), 5 U. C. R. 256.— CAN. 


d. Overpayments — Recovery of excess. ] 
— Sinclair v. Galt Town Council 
(1859), 17 U. C. R. 259.— CAN. 


e. 3Jatter set up subject of cross- 
action .] — Turley v. Evans (1863), 13 
C. P. 214.— CAN. 

f. Action for money lent — Set-off 
of acceptance by one plaintiff in satis- 
faction .] — Young v. Taylor (1866), 25 
U. C. R. 583.— CAN. 

g. Summons to sign judgment.] — 
Anything which could have been 
pleaded by a deft, under the old 
statutes of set-off, can now be brought 
forward in answer to an application 
for leave to sign judmnent under the 
statute & wiU prevent an order being 
made allowing fudgmont to be signed. 
— Manoquk V, Mason (1886), 3 Man. 
L. R. 603.— CAN. 


h. Debt based oo breach of trust .] — 
Re Bolt Sc Iron Co., Ltvinostovk’s 
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Sect, 4. — When set-off available : Suh-secis, 1 cfe: 2.] 

& defts. pleaded a set-off to the amount of 
£237 10«. 6d. : — Held : they could not now set 
off the difference between the £24(5 & £8 12;*. for 
that the award was conclusive as to (he sum now 
sought to be set t)ff, as W(‘ll as that mentioned in 
the order of reference ; &; if the arbiti-ators 

had gone upon a mistaken ground, their decision 
could not be questioned in this form. — Johnson v. 
Durant (1831), 2 B. & Ad. 925 ; 1 L. J. K. B. 
47 ; 109 E. R. 1386. 

Annotation : — Mentd. Armitago v. Walker (1855), 2 Jur. N. S. 
13. 

78. Action for trover — Set-off by defendant — 
Goods distrained for rent due by plaintiff — Rent 
paid by defendant.] — After verdict for plif. in 
trover, the goods were seized in the hands of deft, 
for rent due to A., which pltf. was liable to pay. 
Deft, having paid the rent, the ct. allowed him to 
deduct the amount from the verdict found for pltf. 
— Plevin V, Henshall (1833), 10 Bing. 24 ; 2 
Dowl. 743 ; 3 Moo. & S. 403 ; 2 L. J. O. P. 253 ; 
331E. R. 814. 

Annotation: — Mentd. Underwood v. Bank of Liverpool & 
Martin!?, Underwood v. Barclays Bank, [1924] 1 K. B. 
775. 

79. .]— A distress for rent 

was levied upon certain property, & cattle lent for 
hire by pltf. to the tenant were seized. Deft., the 
holder of a bill of sale upon tlie goods 6c chcatiels 
of the tenant, then paid off the distress, & seized 
the cattle in question under his bill of sale. 
Upon an action for trover wrongful conversion : 
— Held : deft, was not entitled to set off & counter- 
claim the amount paid by him to relieve the cattle 
from the distress. — J ones v. Simmons (1881), 45 
J. P, 666. 

80. Covenant for sum payable under contract — 
Provision for deduction of sum to be ascertained by 
arbitration — Set-off of sum awarded by arbitrator.] 

— Declaration in covenant stated that, on a dis- 
solution of partnership betw^een pltf., deft. & 
another, deft., by a certain indenture, covenanted 
(hat he & the other party last mentioned would 
pay pltf., as the outgoing partner £6,800 by 
instalments ; but five instalment's, amounting to 
£4,800, parcel of the £6,800, were made subject 
to reduction, in a specified ratio, if the profits 
which the partnership had derived from con- 
nections of pltf. should fall short of a certain 
amount. Non-payment of the £4,800, as well as 


of the other instalments, amounting to £2,000, 
was assigned as a breach. Plea : as to the 
£4,800, setting out (he deed on oyer, that, by a 
further covenant, it was agreed that, if any 
difference should arise touching the sums to bo 
deductc*d, it sliould be referred to J. P., an 
arbitrator, to award what amount, not exceeding 
£4,800, should be deducted ; that such difference 
did arise, 6c thereupon pltf., deft. & the other 
parties submitted themselves to refer, & did refer, 
the said difference to J. P., who awarded that 
£4,800, being the whole amount of the said five 
instalments, should be deducted from the £6,800 : 
<fe that deft., before the commencement of this 
action, in pursuance of the said award, claimed to 
deducl., & did deduct, the said £4,800, “ from the 
said five instalments ” ; whereby the said £6,800, 
before the commencement of the suit, was reduced 
to £2,000, to be paid to pltf. pursuant to the 
indentiure : — Held : the matter alleged was not 
merely an estoppel, but that the plea was a good 
plea in bar. — Parkes v. Smith (1850), 15 Q. B. 
297 ; 19 L. J. Q. B. 405 ; 15 L. T. O. S. 223 ; 14 
Jur. 761 ; 117 E. R. 470 ; subsequent proceediyigs, 
sub nom. Smith v. Parkes (1852), 16 Beav. 115. 
Annotations : — Apld. Commlnga v. Heard (1869), L. 11. 4 

Q. B. 669. Mentd. Collins v. Collins (1858), 26 lieav. 306 ; 

Ward & Socrotary of State for War Department (1862), 

32 L. J. Q. B. 53 ; Av p. Glayshcr (1864), 3 H. & C. 442 ; 

Wishart u. Fowler (1861), 3 Now Hep. 373 ; lie Newton 

^ Hetherington (1865), 19 C. B. N. S. 341. 

81. Action for specific performance.] -Deft, to 
a bill for specific ))erformanco of a clear contract 
for a specific sum cannot resist it by way of set-off 
on the ground tliat on an account between them 
in respect of antecedent transactions affecting the 
subject-matter, tliere would be a balance due to 
deft. — Phipps v. Child (1857), 3 Drew. 709 ; 61 
E. R. 1074. 

82. Collateral breach of agreement.] — In an 

action to obtain payment of a school bill, evidence 
of a collateral broach of agreement on the part of 
the sclioolmaster cannot be given by deft, in order 
to reduce the amount of the bill, such a collateral 
breach being tlie subject of cross-action, & not of 
set-off. — Hennequin V, O’Dowd (1870), 21 L. T. 
803. 

83. Claim incapable of being assigned.] — To a 

claim in an action brought to recover the arrears 
of a jjension due by virtue of Incumbents Resigna- 
tion Act, 1871 (c. 44), deft., by way of sot-off 6c 
counterclaim, pleaded that a larger sum than th(‘ 


Case (1889), 14 O. H. 211 ; 16 A. H. 
397.— CAN. 


k. Litigant aj^pearing in person — 
Set-off of disbursements alloumnce for 
time rf' trouble.] — The judgment debtor 
appeared in person & arjnicd his own 
case on appeal : — Held : ho should ho 
allowed to set off against the judgment 
debt his disbursements & a moderate 
allow’ance for his time & trouble on 
the argument. — Millab v. Macdonald 
(1892), 14 P. R. 499.— CAN. 

l. Debt to company — Payments 
made for goods delivered to company. ] — 
Re Ford, Ex p. The Receiver, 
Indian Trust v. Acadia Puli* Co. 
(1904), 40 N. S. B. 621.— CAN. 


m. In winding-up of company — 
Claim for goods supplied to company .] — 
Hubficrihers for shores in a co. arc not 
entitled in the winding up to set off 
against their Jlahllity to pay up the 
BbaroB claims for goods supplied to 
the CO. — Re Jones & Moore Ih.ECTRic 
Co. & Jones & Moore»s Cask (1909), 
18 Man. L. R. 649.— CAN. 


n* Price of patent sold ic 

company.] — Re Winnipeg Hedge & 
Wire Fence Co„ Wallace’s Casi 
(Man.) (1912), 20 W. L. R. 337 ; 1 
W. \s\ U. 853,— CAN. 


o. Against 2Uirchnse price — Arbitra- 
tion conditum precedent.] — Held : the 
holding of an orbn. to determine 
any deficiency was a condition pre- 
cedent to the claiming of any set-off 
against tlic purchase price. — C uddy v. 
(Cameron (1910), 15 B. C. H. 452. — 
CAN. 

p. Cross-claims arising from trans- 
actions independent of debt assiirned .] — 
While Jiid. Act, s. 58 (5), gives a right 
of equitable set-off, it does not include 
mere cross-claims arising from trans- 
actions Independent of the debt as- 
signed. — Sovereign Bank of Canada 
V. Parsons (1911), 19 (). W. R. 834 ; 
2 O. W. N. 1459 ; 24 U. L. R. 387.— 
CAN. 

q. Moneys attached tender garnishee 
proceedings .] — Tompkins v. Kneggk, 
11920] 3 W. W. R. 886.— CAN. 

r. IndehUatus assumpsit.] — In all 
actions of indebitatus assumpsit a set-off 
may be pleaded. — Rutherford r. 
Dickinson (1871), 5 Nfld. L. R. 382. 

— ^NFLD. 

t. Action of detinue.] — There can be 
no set-off in an action of detinue. — 
I*EAC0CK V . Anderson 1878), i 
N. Z. Jiir. N. S. 67.— N.Z. 


a. Effect of litn.] —’rbo more fact 
that the claim of one of the parties is 
soeui'cd by a lifjn does Jiot preveni 
set-off from operating with regard to 
such claim. —Burkuardt & Co. r. 
Jacobsen’s Trustee (1909), 26 8. C. 
293.— S. AF. 

b. lAeiuidatcd cleiim — Against judg- 
merit debt.] — A liquidated claim whicli 
is admitted may l )0 sot off against 
a judgment debt. — Ratnsford v. 
African Banking Corpn., [1912] 
C. J». D. 1106.— S. AF. 

c. Set-off against claim for damages .] — 
Demandant’s residence on the premises. 
In the family & at the expense of 
the heir-at-law, for part of the time 
between the death of her husband 
be her recovering judgment, is not 
admissible in evJdonoe as a set-off to 
her damages for detention. — Robinkt 
V. Lewis (1830), Dra. 272. — CAN. 

d. .]— Stubbs v. Johnson (1876)» 

38 U. C. R. 400.— CAN. 

e. .] — No set-off is allowed, as 

a general rule, against a claim for 
damages. 

Where, however, a statement of 
claim in an action for damages ex- 
pressly credits deft, with the amount 
which deft, asserts, a right to set off 
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amount of pension was due to him from pltf. 
upon a judgment, & he claimed to recover the 
balance : — Held : as there can be no sot-off to a 
pension created, under Incumbents Resignation 
Act, 1871 (c. 44), the set-off &; counterclaim musi. 
be dismissed.—UATiiERcoLE v. Smith (1881), 7 
Q. B. D. 020 ; 50 L. J. Q. B. 081 ; 45 L. T. 106 ; 
29 W. R. 577, C. A. 

84. Action for account only — No claim for 
recovery of money.] — In a suit for an account of 
sales of timber by dc‘ft. on behalf of pltf. :—Held : 
pltf. liad failed to prove the contracts upon which 
she sued ; qu. : whether a set-off could be pleaded 
against such a claim, but no issue having been 
raised or applied for in regard to it, the cross- 
appeal was dismissed. — Nan Kauay Phaw v. Ko 
llTAW Ah, Ko Htaw Ah v. Nan Karay Phaw 
(1886), L. R. 13 Ind. App. 48, P. (\ 

Set-off against arbitration award.] — See Ar- 
bitration, Vol. II., pp. 570, 578, Nos. 2010, 
2087. 


Sale by auction — Action by auctioneer against 
purchaser — Set-off between owner & purchaser.] — 

See Auction & Auctioneers, A^ol. II., pp. 40. 41, 
Nos. 286-289. 

Action by sheriff for poundage —Set-off by execu- 
tion creditor — Costs of sale by appraisement.]— ^S'rc 
Execution, Vol. XXI., p. 616, No. 2038. 

Set-off by garnishees.] — See Execution, Vol. 
XX T., p. 640, Nos. 2201-2204. 


Sub-sect. 2. — Actions on Bonds. 


See, now. Judicature Act, 1925 (c. 49), s. 39 (1) 
{a) ; R. H. 0.. Ord. 19, r. 3. 

85. Action for penalty - Set-off not equivalent 
to penalty.]— Stephens r. ILofty (1733), 2 Barn. 
K. B. 338 ; Kel. W. 139 ; 94 E. R. 538. 

86. Bond for payment of annuity.] - Set-off may 
be pleaded to a bond for payment of an annuity. 
— C’OLLiNS V. Collins (1759), 2 Burr. 820 ; 2 
Keny. 530 ; 97 E. K. 579. 


.Annotations :~Consd, llodgerH v. Maw (1810), 15 M. W. 
414. Apld. Loo V. Lostor (18 lU), 7 ('. B. 1008. Dbtd. 
Atl wool! V. Attwooll (1853), 2 K. eSc B. 23. Refd. Lonsdalo 
^ Term Hep. 388 ; Walcot v. (loiilding: 
(1790), 8 Term Hep. 120 ; Willouphby v. Swinton (1805), 
0 EaHt, 550 ; Jolmflon v. Diamond (1855), 11 Kxcli. 73. 
Mentd. Mackworth v. Thomas (1800), 5 Vob. 329 ; Smith 
(1833), 10 Bing. 125 ; Cope v. Bennett, llarris. 
Third I’arty (1911), 55 Sol. ,lo. 521. 


87. Set-Off of penalty — Whether whole penalty 
may be set off.] — Tlie whole penalty cannot he 
jdeaded by way of set-off. — N edriffe v. IIooan 
(1760), 2 Burr. 1024 ; 97 E. R. 087. 

88. - — -.]— It is a settled rule, that a sum of 
money given under an agreement by way of 
penalty cannot be pleaded as matter of set-off'. 


In an agreement for the performance of several 
arts., wherein the parties bound themselves “ in 
the penal sum of £500 to be recoverable as & by 
way of liquidated damages” : — Held: a plea of 
set-off, in respect of this £500 alleged to have 
accrued from a breach of the agreement, was 
bad, as it was in the nature of a penalty, & not of 
liquidated damages. — Davies v, Penton (1827), 
6 B. & 0. 216 ; 9 Dow. & Ry. K. B. 369 ; 5 D. J. 
O. 8. K. B. 112 ; 108 E. R. 433. 

Annotations: — Mentd. Boys r. Ancell (1839), 2 Am. 9; 

Horner v. Flintofl (1842), 9 M. & W. G78 ; Magee r. 

Lavell (1874), L. K. 9 C. P. 107. 

89. Set-off of matters outside the bond.] — A 

plea of set-off for money due on a recognisance & 
als() for money due upon promises pleaded to an 
action of debt on bond, as if to an action of 
assumpsit : — Held : to be a nullity, & pltf. might 
sign judgment.— P enfold v , Hawkins (1814), 2 
M. & S 006 ; 105 E. R. 508. 

90. Bond conditioned to do act other than 
payment of money.] — Deft., an attorney, having 
pleaded a pica of set-off to an action on a bond in 
a penal sum, conditioned to re-invest in the same 
stock a sum of money lent to him by the sale of 
stock — whicli plea was supported by giving in 
evidence a taxed bill of costs covering the amount 
of the debt averred in the plea to be due from him 
to pltf. on the bond, & having obtained a verdict 
on the issue joined by replication to that xdea, the 
ct. made absolute a rule requiring cause to be 
shown why the judgment should not bo entered 
up for pltf., non obstante veredicto, on the ground 
that such a bond is not within tlie statutes of set- 
off, & therefore, as such a plea ought not to have 
been put on the record, that it must be treated as 
a nullity. But they refused to award a writ of 
inquiry of damages, which was prayed as a conse- 
quence of the rule, leaving pltf. to proceed on th() 
judgment so obtained as she should be advised. — 
Gillingham v. Wasicett (1821), 13 Price, 431 ; 
M‘Gle. 198 ; 147 E. R. 1040. 

Annotations 'Reid, Blair v. Ormond (1851), 17 Q. B. 423 ; 

JohuHou V. Diamond (1855), 11 Exch. 73. 

91. Bond conditioned for indemnity.] — Count 
on a bond for £100, conditioned to indemnify 
})ltf. against certain actions ; breach, that pltf. 
was sued on one of them, & obliged to x^ay 
£9 10s, 5d., & was not indemnilied. Pica, set-off 
of an amount averred to be equal to pltf.’s claim ; 
but the plea did not show wliat amount was due 
on the bond. Demurrer : — Held : set-off could 
not be pleaded to a bond conditioned for 
indemnity ; & a idea of set-off to a bond, under 
8 Geo. 2, c. 24, s, 5, is not good, unless it shows 
what amount is justly due on the bond ; isi for 
both reasons the plea was bad. — Attwooll v. 


Huch right Is thereby admitted, & 
the case is an exception to the abov< 
rule. — WiGTTTMAN V. Eby, [1925] ^ 
p.L. R. 789 ; [1925] 1 W. W. li. 952 
19 Sask. L. Xi. 507. — CAN. 


f; of claim for damages — 

Unliquidated damages .] — In a suit for 
loreclosure upon a nitge. given by the 
purchaser for part of the purchase 
money, damages or loss sustained by 
failure of title or by incumbrances or 
cnawes on the property sold, cannot, 
under the covenants for title, form the 
subject of .set-ofC to the arnoimt 
secured by the mtge., before the 
amoimt is asoertaiiied by action or 
otherwise. — Ha:mtlton v. Banting 
(1867), 13 Gr. 484.— CAN. 


g. x 3 . ii^iQ 137 

does not permit the pleading of a 
claim for unliquidated damages by 
way of set-off, at lea«t where the 
damages do not flow out of & are not 


inseparably connected with the frans- 
actions giving rise to tho claim sued 
on. — iMPKRiAL Bank of Canada v. 
Annablf. (G. M.) Co., IjTD., [1925] 1 
D. L. II. 94B ; [1925J 1 W. W. R. 588 ; 
19 Soak. L. R. 288.--CAN. 

h. .]--rield: by tho 

law of Newfoundland tho Govt, 
were entitled to set off a counterclaim 
for unliquidated damages for broach 
of contract. — Nkwoundland Govkkn- 
MKNT V. Newfoundland Ry. Co. 
(1888), 1,3 App. Cas. 199, P. C.— NFLD. 

k. .] — i^am Dyal V , 

Ramdhun Dass (1807), .3 Agra, 43. 
—IND. 

l . .] — ^A claim for un- 

liquidated damages cannot be sot 
olf until prosecuted to judgment. — 
Baskett -u. Gibb's Beach Gold- 
J^RKDGINO Co., Ltd. (1901), 21 

N. Z. L. R. 201.— N.Z. 

m. .] — Colonial Govkhn- 


MKNT V. Bonner (1901), 21 S. C. 317. 

— S. AF. 

n. .] — Mvnuel’h Tritstei; 

p. Notidkn (1845), 3 Men. 52(i. — 

S. AF. 

PART I. SECT. 4, SUB-SECT. 2. 

o. Action for penalty.] — In an 
action of debt for the penalty of an 
arbn. bond, in which pltf. assigns as 
the only breach the non-payment of a 
certain liquidated sum awarded by 
the arbitrators to bo paid to him 
by deft., a set-off may be pleaded ; & 
such set-off is pleadable to the sum so 
awarded, & not to the penalty of the 
bond. — SiiAW V. Wilson (1838), 2 
N. B. R. (Ber.) 585.— CAN. 

91 i. Bond conditioned for indem- 
nity .] — ^Moody (Sheriff) w. Bull 
(1857), 7 C. P. 15.--CAN. 

p. Submission bond.] — A set-off of 
a sum certain is a good plea Ju 
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Sect 4 . — When sei-off avnUahlc : Snh^sects, 2 <£' 

3. A,] 

Attwooll (1853), 2 E. & B. 23 ; 10. L. R. 242 ; 
22 L. J. Q. B. 287 ; 21 L. T. O. S. 99 ; 1 W. B. 
325 ; 118 E. K. 077 ; snb nom, Atwool v. Atwooi., 
17 Jut. 789. 

Annotations : — Distd. Brown v. Tlbbotts (18fi2), 0 L. T. 385. 
Befd. Johnson v. Diamond (1855), 11 Dxch. 73. 

92. Pleading set-off — Sufficiency.] — In an action 
on a bond, deft, must set forth in the plea what 
is really due on the bond, before he is entitled 
to set off any cross demand under 8 Geo. 2, c. 24, 
s. 5, & such averment is traversable. — Symmons v. 
Knox (1789), 3 Term Rep. 65 ; 100 E. R. 458. 
Annotations : — Distd. Gillingrham v. Waekett (1824), M‘Clc. 

198. Refd. Onmw'ood u. Barrit (1795), J Torm Hep. 460 ,* 
Marks v. Lahee (1837), 4 Scott, 137. Mentd. A.-O. v. 
JefforjB (1824), 13 I’ricc, 545. 

93. .] — In an action on a bond deft. 

must set foHli in the plea the sum reaUy due on 
the bond before he is entitled to set off any cross 
demand on 8 Geo. 2, c. 24, s. 5. — Gktmwood v. 
Barrit (1795), 0 Term Rep. 400 ; 101 E. R. 648. 
Annotations : — Refd. Coubins v. Paddon (1835), 2 Cr. M. & U. 

547 ; Marks v. Dahce (1837), 3 Bing. N. C. 408. Mentd* 
A.-(l. V. JelTerys (1824), 13 Price, 5 45 ; A.-G. v. llawkea 
(1830), 1 Tyr. 3. 

94. .] — Lee v, Lester, No. 06, ante. 

95. .j — A ttwooll v. Attwooll, No. 

01, ante. 

90. .1 — ^ plea of set-off for money 

due upon a bond, with a penalty, must show the 
actual state of the account upon the bond between 
the parties. — D urham (Bp.) v. Allnutt (1851), 
16 L. T. O. S. 411. 


Sub-sect. 3. — Claims for Damages. 

A, Before Judicature Acts. 

97. Set-Off of claim for damages — Damages 
not yet recovered.] — Damages not yet recovered 
cannot be set off. — Freeman v, Uyett (1762), 1 
Wm. Bl. 394 ; 96 E. R. 224. 

98. Unliquidated damages.] — In covenant, 

unliquidated damages arising from the breach of 
other covenants to be performed by pltf., cannot 
be pleaded by way of set-off. — Uowlet v. Strick- 
land (1774), 1 CWp. 56 ; 98 E. R. 965. 

99. .] — To an action of covenant 

for rent by a landlord, deft, cannot set off any 
uncertain damages that he may be entitled to 
recover against the landlord on any of the 
covenants in the lease. — Weigall v. Waters 
(1795), 6 Term Rep. 488 ; 101* E. R. 663 ; previous 
proceedings, sub nom. Waters v. Weigall, 2 Anst. 
576. 

Annotation : — Refd. Hammond v. Toulman (1798), 7 Term 

Hep. 612. 

100. .] — Where an action was 

brought on a bill of exchange which had been 
given for goods sold & delivered, & the party to 
whom the goods were sold alleged that he had 
been fraudulently deceived in his contract, the 
goods delivered being inferior both in quality & 
quantity to what he had ordered : — Held : he 
could not maintain a bill for an accoimt & for an 
injunction to restrain the action, inasmuch as his 
object was to reduce the amount of the bill of 
exchange, by the damages which he claimed for 
the alleged breach of contract, & as this is not the 


subject of set-off at law, it cannot be the subject 
of account in equity .— Glennie v. Imri (1839), 
3 Y. & C. Ex. 436 ; 3 Jur. 432 ; 160 B. R. 773. 
Annotation : — Refd. Sfcowart-Moore v. Spraguo (1917), 34 

T. L. K. 113. 

101. .] — To an action for money lent, 

deft, being under terms of trying at the ensuing 
sittings, the ct. refused to allow him to plead, 
as a defence on equitable grounds, the following 
pleas : as to £10,000 parcel, etc., that the claim of 
pltfs. was in respect of moneys advanced by 
pltfs. to deft, upon security of goods consigned 
by deft, to pltfs. ; that at the time of sucJi 
advancing it was agreed between pltfs. & deft., 
that pltfs. should cause the goods so consigned 
to be sold on account of deft, for the best prices 
which could be got for the same, & out of the 
proceeds retain the amount of the moneys so 
advanced ; that pltfs. might have sold the goods 
for prices more than sufficient to reimburse them 
the moneys so advanced, but pltfs. wrongfully 
& in violation of the agreement sold the goods 
for prices less than the best prices which might 
have been got for the same, A by reason of sucli 
wrongful act pltfs. were prevented from reim- 
bursing themselves the amount of the moneys so 
advanced out of the proceeds of the sales ; as to 
the sum of £5,400 parcel, etc., that deft, consigned 
to pltfs. divers goods, to be by pltfs. sold at New 
York for certain commission to pltfs. on that 
behalf, at i^riccs not less than the best market 
price ; that xfitfs. not regarding their duty in that 
behalf wron^ully sold the goods for prices less 
than the best market price, whereby deft, sustained 
losses amounting to £5,400 ; that afterwards it 
was agreed between pltfs. & deft, that they should 
set off the amount of such losses against so much 
money as might bo due from deft, to pltfs. ; that 
the amount of such losses is equal to the said sum 
of £5,400 parcel, etc., which was due from deft, to 
pltfs. ; that deft, has always been ready & willing 
to set off the amount of such losses against the 
said sum of £5,400 i)arcel, etc. Qu. : whether the 
subject-matter of the picas afforded any defence 
on equitable grounds. — Atterbury v. Jarvib 
(18.57), 2 U. & N. 114 ; 26 L. J. Ex. 178 ; 29 L. T. 
O. 8. 128 ; 157 E. R. 47. 

102. .j — To a declaration for freight 

& porterage for the conveyance of goods, defts. 
pleaded by way of equitable defence as to 
£47 O.s. Gd., parcel, etc., that pltf.’s claim was for 
work done by him as a lighterman ; that in the 
course of such employment pltf. agreed to convey 
on a certain river a quantity of coal of defts.’ ; 
that the coal was utterly lost through the negli- 
gence & improper conduct of pltf., & that the cost 
price of the coal so lost was £47 Os. 6d. which defts. 
claim equitably to set off against the sum pleaded 
to, & say that the said sums are equal in amount ; 
— Held : the subject-matter of the plea could not 
be pleaded by way of equitable defence, but 
merely afforded ground for a cross-action. — 
Stimson V. Hall (1857), 1 H. & N. 831 ; 26 L. .L 
Ex. 212 ; 28 L. T. O. 8. 325 ; 6 \V. R. 367 ; 166 
E. R. 1436. 

Annotation : — Refd. Dakin v, Oxley (1864), 16 C. B. N. S. 

646. 

103. .J — A declaration stated that, 

by indenture, A. m consideration of the rents & 
covenants on the part & behalf of S., his exors., 


debt on a Bubmiseion bond, assigning 
as a breach the non-payment of a 
sum certain awarded. — L indford v. 
Musorove (1842), 6 O. S. 642. — CAN. 

q. Replevin hJnd ,] — To an action 
on aj replevin bond by the amignee of 
the sherUi, a set-off forms a good 


defence, the penalty being considered 
as the debt. — M cKelvey v. McLean 
(1874). 84 U. O. R. 636.— CAN. 

r. .] — Bates v, Mackey (1882), 

1 O. R. 34.— CAN. 

t. Agreement by deceased executor 


to aocept goods in payment of money 
due on bond.] — Bath (Executor) v. 
Dennison (1878). 12 N. S. R. (3 R. 
& O.) 303.— CAN. 

a. Bond guaranteeing repayment of 
advances by barUcA — Mare v» White- 
way (1900), 8 Nfld. L. R. 384.— NFLD. 
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administrators & assigns, to be paid, done 
performed, demised to B., his exors., adminis 
trators & assigns, a certain messuage & lands foi 
a term of sixty-three years ; with liberty to B., his 
exors., administrators & assigns, to make an 3 
erections or buildings on any part of the premises 
B. for himself, his heirs, exors. & administrators 
not saying assigns, covenanted that he, his heirs 
exors., administrators or assigns would pay th( 
rent reserved ; & that he, his exors. or adminis 
trators would repair the messuage & farm, out- 
houses, bams, stables & all other erections & 
buildings which should or might be thereafter 
erected during the term on the demised premises 
<fe the same being so repaired, that B., his exors., 
administrators & assigns would at the end of the 
term yield up. The declaration then stated that 
the interest of B. in the demised premises, by 
assignment, vested in defts. ; & that pltf. became 
seised of the reversion, subject to the said term. 
First breach ; that defts. did not repair the 
messuage, etc., &: other buildings which were 
during the term built on the demised premises 
Second breach ; that defts. yielded up to pltf 
the premises out of repair ; second plea ; to the 
broaches, on equitable giounds, that while defts 
were possessed of the demised premises, by 
indenture they demised them to pltf. for a term 
less by thirty days than their own term ; that pltf 
covenanted to repair yield up in repair, defts 
linding certain timber iron work. The plea 
then alleged that the want of repair complained 
of by pltf., was caused by his default & was a 
breach of his covenant ; <fe tliat defts. were ready 
to find timber k, iron work ; & that they were 
(mtitled to recover from pltf. the same amount of 
damages as ho sought to recover from them. The 
plea conclhdod by offering to set off the damages ; 
third plea ; as to not rci)airing k yielding up in 
repair certain buildings erected on the premises 
during the term ; that the said buildings were not 
in being at the time of making the indenture, k 
were built after the commencement of the term. 
k were then entirely new erections k not built 
in the place of anything standing on the land at 
the time of the demise. On demiuTer to these 
pleas : — Held : the second plea was not good as an 
equitable defence ; or as a defence at law, in 
avoidance of circuity of action, inasmuch as the 
covenants were not co-extensive, k the damages 
could not bo identical. — AlrNSininL v. Oakes 
( 1858), 2 n. & N. 798 ; 27 L. J. Ex. 194 ; 4 Jur. 
N. S. 109 ; 167 E. II. 327. 

Annoiatioiis : — Mentd. WUlianis v. Earlo (18G8), 9 B. & S. 

740 ; Dewar V. Goodman, [1908] 1 K. B. 94 ; lie Htophon- 

flon, Poole V, Stephenson, [1915] 1 Ch. 802. 

104. .] — Declaration for money lent, 

money paid, k commission for pltfs. having for k 
at the request of deft., provided the money for 
paying, k paid divers bills of exchange. Plea 
on equitable groimds that deft, assigned to pltfs. 
for sale, k as security for the payment of the said 
moneys, k of certain accommodation acceptances 
of pltfs.’ goods described in certain bills of lading 
which deft, also assigned to pltfs. as security as 
aforesaid, k in order that pltfs. might, out of the 
proceeds of the said goods k by proper sales 
thereof, pay k satisfy the said moneys k 
acceptances. Allegation that pltfs. took pos- 
session of the goods k bills of lading, k took such 
bad care of part of the said goods that the same 
were deteriorated in value, k were sold by pltfs., 
at lower prices than they might have been, k 
pltfs. also negligently sold the said goods below 
{he market price, k received the proceeds thereof. 
Further allegation that the sajid goods might, k \ 


ought to have realised by the sales thereof more 
than sullicient to have paid k satisfied the said 
moneys k acceptances, k that through the mere 
negligence, etc., of pltfs., the secimty of the said 
goods became lost to deft., k the said goods k the 
proceeds thereof, became k were insufficient to 
discharge the said acceptances k moneys : — Held : 
the plea was bad as amounting to a set-off of 
unliquidated damages, k it could not be supported 
as a plea of the general issue. — B est v. Hill (1872), 
E. R. 8 C. P. 10 ; 42 L. J. C. P. 10 ; 27 L. T. 
490 ; 37 J. P. 230 ; 21 W. R. 147. 

Annotation Refd. White v. Witt (1870), 24 W. B. 727. 

105. Set-off against claims for damages.) — 
The ct. will not restrain proceedings in an action 
at law to recover damages for breach of a contract, 
until an account of the mercantile dealings k 
transactions had between the parties, shall have 
been taken in a suit in equity, instituted by defts. 
at law, k the result of such account shall have been 
ascertain(‘d. Equitable set-off exists in cases 
where the party 8(‘eking the benefit of it can show 
some equitable ground for being protected against 
the adversary’s demand. — Rawson v. Satmuel 
(1841), (Jr. k Pli. 101 ; 10 L. ,7. (’h. 214 ; 3 Jur. 
947 ; 41 E. R. 451, L. C 

Annotations : — Consd. Gordon?;. rym(1843), .S Hare, 223 ; S. E. 
By. r. Jirogden (1851). 18 L. T. O. S. 309. Apld. Best r. 
HiU (1872), 1.. B. 8 0. P. 10. Reid. Dodd v, Lydall. Lydall 
V. Dodd (1842), 1 Hare. 333; Jinry i\ Allen (1 845), 1 
Coll. 689; libhcr v. Baldwin (1853), li Hare, 352; 
Stiinson Hall (1857), i H. & N. 83 1 ; Agrra & MaHtcrman’H 
Bank y. Hoftinun (ISO 4), 5 New Hop. 214 ; \^ atson v. Mid 
Wales By. (1867), L. H. 2 C. P. 593 ; Middleton r. iVdlaek, 
Er p. Niigee (1875), L. H. 20 Eq. 29 ; Wlilte r. Witt (1870), 

24 W. B. 727 ; Re Milan Tram. Co., LV p. Theys (1884), 

25 Ch. D. .587. Mentd. Harvey v. Palmer (1851), 4 Do G. 
Ac Sm. 425 ; Gibson v. Goldsrnid (18 5 4), 3 Eq. Bop. 106 ; 
Johnson v. Lyl tie’s Iron Ageiiey (1877), 5 Ch. D, 687. 

106. Unliquidated damages.] — Wliere 

goods are sold, to be paid for by a bill of exchange 
at a given date, to an action commenced within 
that t iine for refusing to give such bill, deft, cannot 
set oft* a debt due to him Irom pltf. 

Pltf.’s demand is for unliquidated damages, to 
which a set-off is wholly inapplicable (Lord 
Ellenborough). — Hutchinson v, Reid (1813), 
Camp. 329 ; 170 E. R. 1400, N. P. 

107. .] — Where damages are un- 

liquidated k there is not a mutuality, there cannot 
bo a set-off ; therefore, where pltf. declared in 
covenant for a total loss on a policy of assurance 
effected in liis own name, & averred the interest 
in one count to be in himself, k in another in 
himself & others, to which defts. pleaded that a 
loss sum was due on the policy than for a total 
loss, k set off moneys due to them on pltf.’s bond, 
which was made to them before they had notice 
that any other than pltf. was intiOrosted in tlie 
policy : — Held : tliese pleas were ill. — G rant v. 
Royal Exchange Assurance Co. (1810), 5 
M, k S. 439 ; 105 E. R. 1111. 

Annotation : — Reid. Morley v. InfirUs (1837), 5 Scott, 314. 

108. .] — In an action of covenant for 

not indemnifying against taxes no plea of set-off 
can be sustained. 

Pltf. might have brought an action of debt, but 
was not compelled to do so. He is entitled to 
have damages for any injiuy which may have 
arisen from the non-payment of the taxes, k which 
damages must bo ascertained by the jury. It 
cannot be taken as liquidated, k therefore there is 
no pretence for the set-off {per Our.). — Cooper v. 
Robinson (1818), 2 Chit. 161. 

109 . .] — A person having obtained 

leveral very valuable articles without paying for 
hem, the tradesmen, on hearing that he was 

reputed to be a swindler, went to his house, gained 
bcRnMitance, &J[)roke open an inner door, k took 
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Sect. 4 . — When set-off availahle : Sub-sect, 3, A. dt 
B . ; sub-sect. 4.] 

away part of the goods. lie brought an action 
of trespass, the jury gave him a verdict, & the ct. 
refused to reduce tlie damages by allowing the 
tradesmen to set-off against it the amount of the 
debts due to them.^ — Hawkins r. Baynes (1823), 

1 L. J. O. S. K, B. 167. 

110. .] — Pltf. having purchased goods 

of deft., secretly absconded witli tlie goods before 
lie paid for them ; deft, followed him, & forcibly 
retook the goods : — Held : in trespass for taking 
them, the measure of damage was the value of the 
goods, & the jury could not consider the debt due 
from pltf. to deft, or treat it as reduced by the 
retaking. — Gillard v. Brittan (1841), 8 M. & W. 
575 ; 1 Bowl. N. S. 424 ; 11 L. .1. Ex. 133 ; 151 
E. K. 1168. 

Annotations : — Coiisd. Edmonson r. NuttaU (1864), 17 C. B. 

N. S. 280 ; Johnson v. L. & Y. Ky. (1878), 3 C. P. 1). 409. 

Mentd. Lee r. Cooke (1857), 2 H. & N. 584. 

111. .] — A plea of mutual credit by 

way of set-off, cannot be pleaded to a declaration 
by assignees, charging defts. with having received 
a sum of money from bkpt. for the purpose of 
meeting a certain acceptance, & neglecting so to 
apply it, whereby bkpt.’s estate sustained damage, 
the claim being for unliquidated damages. - 
Bell v. Carey (1849), 8 O. B. 887 ; 19 h. J. (\ P. 
103 ; 137 E. li. 757 ; sub nom. Bill v. Corey, 
14 L. T. O. S. 254. 

Annotations : — Distd. Jff Alborfc Life Ahsco., Parlby’s Case 

(1871), 23 L. T. 841. Mentd. Owen r. Bouih (1851), 18 

Jnr. 356. 

112. .] — Assumpsit, to recover a 

partial loss on a valued policy of insurance on 
goods on a voyage to a market ; premium (>05. 
per cent., to return 235. 9d. if landed in the 
United Kingdom. Idea, set-off for premiums : -• i 
Held : a bad plea, as the action was for unliqui- • 
dated damages. — Castelli v. Boddington (1852), 

1 E. & B. 66 ; 22 E. J. Q. B. 5 ; 20 L. T. O. 8. 
64 ; 17 Jur. 457 ; 1 W. R. 20 ; 118 E. B. 301 ; 
affd, sub nom. Boddington v. Castelli (1853), 

1 E. & B. 879, Ex. Oh. 

Annotations : — Reid. Westoby v. Day (1853), 2 K. & B. 605 ; 

.Tohnson v. Diamond (1855), 11 Exeb. 73. Mentd. Bose 

r. Buckett (1901), 81 L. T. 670. 

113. .] — C., at the request of I)., 

commenced an action, in which C. had no interest, 
against I., upon D. giving C. a bond whereby D. 
bound himself to C. in the penal sum of £200 
subject to the condition that if D. should pay to 
I., deft, in the action such costs as C., pltf. in the 
action, should in due course of law be liable to pay 
in case he should discontinue become nonsuit, or 
a verdict should pass against him, such costs to be 
first taxed, or in case of a judgment obtained by 
deft, for his costs of defence ; & also should 

permit C. during the pendency of the action, or of 
any liability to him arising therefrom, to retain & 
apply any of D.’s moneys that might come into 
C.’s handis towards the discharge of any costs or 
liabilities which C. might be put to or incur by 
reason of his permitting the action to be carried 
on in his name, or from any injury to him thereby 
from the default or omission of D. to pay the same, 
the bond shoidd be void, etc. 0. was nonsuited 
in the action, & I. had judgment to recover his 
costs : — Held : D.’s liability under the bond to 
pay such costs did not constitute a “ debt within 
the garnishee clauses of 0. L. P. Act, 1854 (c. 125), 
& could not be attached as such by the judgment 
creditor. 

A question has been raised whether this is a 
debt within the Statutes of Set-off, & I quit^ 
agree that a debt which can be set off is capable 


of being attached under these clauses ; but it is 
clear that the obligee of this bond could not have 
made it the subject of a set-off, for the obligor 
is not bound to pay a certain sum to him, but 
something to a stranger ; &; in case of the non- 
performance of the condition th(i jury would have 
to assess the amount of damages whicli the obligee 
had sustained. In no sense therefore can it be 
considered as a bond to pay a sum of money to the 
obligee, A consequently it is not a debt whicii 
could be set off ; & I think, that, if it is not a debt 
within the Statutes of Set-off, it cannot be attacliod 
(Parke, B.). — Johnson v. Diamond (1855), 11 
Exch. 73 ; 3 C. L. R. 1010 ; 24 L. J. Ex. 217 ; 
25 L. T. O. S. 85 ; 1 Jur. N. S. 938 ; 3 W. 11. 
407 ; 1.56 E. R. 750. 

114 . Claim for Indemnity in respect of 

money paid.] — An attorney may set off the amount 
of his costs, although he has not delivered a bill 
of such costs one month before the action. 
Declaration on an agreement, by deft., to indemnify 
pltf. against the costs which pltf. might be obliged 
to pay in a certain suit, conducted by deft, as the 
attorney of pltf., witli an allegation that pltf. was 
compelled to pay in such suit a certain sum for 
costs ; A breach, that deft, had not indemnified 
pltf., or paid such sum : — Held : a plea of set-off, 
pleaded to so much of the declaration as related 
to pltf.’s claim in respect of the payment of th«‘ 
said sum for costs, was a good plea. — B rown v. 
Ttbbits (1862), 11 (\ B. N. 8. 855 ; 31 L. J. C. P. 
206 ; () L. T. 385 ; 10 W. R. 465 ; 142 E. R. 1031. 
yfrojofrthoji, ; —Distd. ]va\\ ley r. Havley (]87()), 1 Q. B. J). 

460. 

B. Since J udicaiure Acts. 

See, now, 8upreme Court of Judicature ((\)n- 
solidation) Act, 1925 (c. 49), s. 39 (1) (a) ; R. 8. C., 
Ord. 19, r. 3. 

115. Set-off of claim for damages ^ — Unliqui- 
dated damages.] — The statement of claim alleged 
that pltf. sued as assignee by deed of a debt duo 
from deft, to tlie assignor on a building contract. 
Deft, pleaded, by way of set-off A counterclaim, 
that he was entitled to damages for breaches of 
contract by tlie assignor to complete A deliver 
the buildings at the specified time whereby deft, 
lost the use ot tlu'm. On demurrer to so much of 
the defence as alleged breaches of contract by the 
assignor Held : dett. was not entitled to 
recover any damages against jdtf., but was entitled 
by way of set-off or deduction from pltf.’s claim to 
the damages which lie had sustained by the non- 
performance of the contract by the assignor ; A 
tlie form of defence must be amended accordingly. 
— Young v. Kitciiin (1878), 3 Ex. 1). 127 ; 47 
L. ,1. Q. B. 579 ; 26 W. R. 403. 

Annotations: — Apprvd. Newfoundland Government v. New- 
foundland By. (1887), 13 App. Cas. 199. Distd. Stoddart 

V. Union Trust, [1912] 1 K. B. 181. Apld. Lawrence v. 

Hayes, [1927] 2 K. B. 111. Refd. Reeves v. Pope, [1914] 

2 K. B. 284. 

116. .] — In an action in rem by 

applts. in the Exch. Ct. of Canada, British 
Columbia Admiralty District, to enforce payment 
of the balance due on the mtge. of a ship, granted 
in respect ot the price of construction, which it 
was agreed should be treated as money lent, 
resps., the registered transferees of the ship, 
pleaded by way of equitable defence that they were 
entitled to set off a sum of money expended by 
them, which was sufficient to prevent their being 
in default under the mtge. at the date of the 
action. It appeared that the set-off was claimed 
as a defence pro tanto so far as it was for a diminu- 
tion in value of the ship by reason of its having 
been built negligently A defectively A not in 
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accordance with contract : — Held : under the 
Admit y. jui*isdiction as it formerly existed neither 
applts. nor reaps, could have enforced their claims 
in an Admlty. Ot. But of Admiralty Court Act, 
1861 (c. 10), s. 11, extends that jurisdiction so as 
to include the claim of applts., which was in 
respect of a mtge. duly registered under Merchant 
Shipping Act, 1894 (c. 60) ; while resps.’ defence, 
though pleaded by way of set-off, in reality 
involved a cross-claim for unliquidated damages 
under a contract distinct from the mtge. sued 
upon, which the ct. had no jurisdiction to enter- 
tain whether tlie claim was against the ship or 
pltfs. — Bow, McLachj..an & Co. v. Ship Oamosun, 
11909] A. C. 597 ; 79 L. J. P. C. 17 ; 101 L. T. 
167 ; 25 T. L. R. 833, P. C. 

117. As between original parties.] — 

1 Formerly] unliquidated damages could not by 
law be the subject of set-off. That law . . . has 
now been altered. Unliquidated damages may 
now be set off as between the original parties, & 
also against an assignee if flowing out of & in- 
separably connected with the dealings and trans- 
actions which also give rise to the subject of the 
assignment (Loan IIobiiouspj). — Newfoundland 
Government v. Newfoundland Ry. Co. (1888), 
13 App. Cas. 199 ; 57 li. J. P. O. 35 ; sub nom. 
A.-G. FOR Newfoundland v. Newfoundland 
Ry. Co., 58 L. T. 285 ; 4 T. L. R. 292, P. C. 
Annotations : — Apld. Samuel, 8amuel v. West Hartlepool 

Steam Navigation Co. (11)07), 12 Com. Cas. 203 : Baker v. 

Adams (1910), 102 L. T. 248. Distd. Stoddart v. Union 

Trust, 11912] 1 K. B. 181 ; Koevos v. Pope, 11914] 2 K. B. 

284. Refd. Christie v. Taunton, Delmard, Lane, Re 

'Paunton, Delmard, Lane, 11893] 2 Ch. 176 ; Lawrence v. 

Hayes, [1927] 2 K. B. 111. Mentd. Re Milton, Milk r. 

Towers, [1918] 1 Ch. 37. 

As against assignee.] — See Nos. 198- 

202, post. 

On other transactions — Against 
third person.] — In an action for trover &; for goods 
sold & delivered deft, cannot set off a claim for 
unliquidated damages which he has against a third 
party on another transaction, although the third 
party happens to be pltf.’s principal. — T agar-T & 
Co. V. Marcus & Co. (1888), 36 W. R. 469, D. C. 

119. .] — Bow, McLaciilan & 

('o. V. Ship Camosun, No. 116, ante, 

120. Against cestui que trust of 

trustee plaintiff.] — B ankes v. Jarvis, No. 416, 
post, 

121. Set-Off against claim for damages — Un- 
liquidated damages.] — P ellas v, Neptune Marine 
Insurance Co., No. 368, post, 

122. .] — Baker v, Adam, No. 188, 

p)ost, 

123. .] — McCreagii V, Judd, [1923] 

W. N. 174, D. C. 


Sub-sect. 4. — Contract Conditioned for 
Payment of Iaquidated Sum. 

124. Sum payable on non-completion of work 
by certain day — Whether set-off available.] — If 
two persons agree to perform certain work in a 
limited time, or to pay a stipulated weekly sum 
for such time afterwards as it should remain 
unfinished, & a bond is prepared in the name of 


both, but is executed by one only, with condition 
for the due performance of the work, or the pay- 
ment of the weekly sum, & the work is not finished 
in the time ; such weekly payments are not by way 
of penalty, but in the nature of liquidated damages, 
& may be set off by the obligee in an action 
brought against him by the obligor who executed. 

If . . . the parties have entered into a joint & 
several bond, it becomes the separate debt of both 
&; therefore may be set off against either (Ash- 
HURST, J.). — Fletcher v, Dyche (1787), 2 Term 
Rep. 32 ; 100 E. R. 18. 

Annotations : — Distd. Morley v. Inglis (1837), 4 Bing. N. C. 
58. Consd. East Anglian Rys. v. Lytligoe (1851), 10 C. B. 
726. Apld. Owen v. Wilkinson (1858), 5 C. B. N. S. 526. 
Refd. Attwool V. Attwool (1853), 22 L. J. Q. B. 287. 
Mentd. Astley v. Weldon (1801), 2 Bos. & P. 346 ; Barton 
V. Glover (1815), Holt, N. P. 43 ; Reilly v. Jones (1823), 8 
Moore, C. P. 244 ; Bonsall v, Byrne (1867), 16 W. R. 372 ; 
R. V. Marylobone County Court Judge & G. W. Ry., Ex p, 
Phillips, [1907] 2 K. B. 664. 

125. Non-completion due to defen- 

dant’s own act.] — Pltfs., on Apr. 19, 1836, entered 
into a written contract to build, for the sum of 
£1,700, a brewery for defts., so far as regarded the 
carpenters’ work, within the space of four months 
& a half next ensuing the date of the agreement ; 
& in default of completing the same within the 
time thereinbefore limited, to forfeit to defts. 
£40 per week for each week that the completion 
of the work should be delayed beyond Aug. 31 the 
amount to be deducted from the said sum of 
£1,700 as liquidated damages. Pltfs. did not 
begin the work for four weeks after the date of the 
agreement, in consequence of defts. not being able 
to give them possession ; they were afterwards 
delayed one week by the default of tlioir own 
workmen, & four weeks by the default of the 
masons, etc., employed by defts. ; & the work 
was not completed till live weeks after the time 
limited : — Held : defts. were not entitled to deduct 
from the £1,700 any sum in respect of the delay, 

I either for the one or the four weeks. — H olme v, 

I Guppy (1838), 3 M. & W. 387 ; 150 E. R. 1195. 

Annotations : — Apld. Thornhill v. Neats (1860), 8 C. B. N. S. 
831 ; Russell v, Sa tla Bandelra (1862), 13 0. B. N. S. 149 ; 
Westwood V. Secretary of State for India in Counell (1863), 
1 Now Rep. 262. Consd. Dodd v. Churton, [1897] 1 Q. B. 
562. Mentd. StadUard v. Lee (1863), 3 B. & S. 364 ; 
Roberts v. Bury Improvement Cornrs. (1870), L. R. 5 
0. P. 310 ; United States Shipping Board v. Burrell, 
[1923] 2 K. B. 739. 

126. .] — To an action for work 

& labour, deft, pleaded that the work was done 
under an a^'eement in writing whereby pltfs. 
agreed to bmld for him six houses, & completely 
finish & give up the premises to him on or before 
Mar. 20, 1859, under a penalty of £1 for each house 
for each & every week the works should remain 
incomplete & possession withheld from deft, after 
that date, the amount of the penalty to bo paid 
out of the moneys which might become due to 
pltfs. under the agreement, that the houses 
remained incomplete &; possession was withheld 
from deft, for twelve weeks after beyond the 
day stipulated, wherefore deft, claimed to deduct 
£72. To this plea pltfs. replied, that, after the 
making of the agreement in the plea mentioned, 
& before any of tlie alleged penalties had been 
incurred, it was mutually agreed that pltfs. should 
perform certain other work in & upon the said 


PART I. SECT. 4, SUB-SECT. 4. 

124 i. Sium payable on non-completion 
of work by a certain day — Whether set- 
off availafde ,] — Williamson v, Mur- 
doch (1912), 14 W. A. L. R. 54.--AUS. 

124 ii. .1 — Stmonds v, 

Fishwiok (1886), 19 N. 8. R. (7 R. & 
G.) 437 ; 7 0. L. T. 438.-<;AN. 

124 iii. .] — Horwn v. 


Tobin (1887), 20 N. S. R. (8 R. & G.) 
169 ; 8 C. L. T. 377.— CAN. 

124 iv. .] — Wati'S V. 

McLeay (1911), 19 W. L. R. 916.— 

CAN. 

124 V. .] — White r. Ensor 

(1892), 11 N. Z. L. R. 586.— N.Z. 

b. Sum payable on bre^h of am 
covenant— Set-off of penalty.}— Agree- 


to build a mill, for £1,150 ; ** & 

for the faithful performanoo of all 
covenants, the parties bind themselves 
in the penal sum of £250, as fixed & 
settled damages to be paid by the 
failing party *’ : — Held : a penalty, 
not liquidated damages, &, not the 
subject of the set-off. — Brown v. 
Taooabt (1853), 10 U. 0. R. 183.— 
CAN. 
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Sect, 4 . — When set-off avaiUthle : JSuh -sect^. 4 cfi: 5.] 

houses in addition to the work in the first a^ee- 
ment mentioned, such additional work to be done 
within a reasonable time ; that the work under the 
second agreement was so mixed up with the work 
in the first agreement mentioned, being part & 
parcel thereof, that it became impossible to com- 
plete the work in the first agreement mentioned 
until the work under the second agreement was 
also completed, as deft, at the time of making 
the last-mentioned agreement well knew ; & that 
idtfs. had performed all the work under both 
agi'eements within a reasonable time: — Held: 
a good legal answer to the claim for penalties, on 
the ground of waiver. — T hornhill v. Neats 
(1860), 8 C\ B. N. S. S31 ; 2 L. T. 539 ; 141 E. R. 
1392. 

AnnoUUiona : — Mentd. Williams v. Ajrfus, [19141 A. C. 510 ; 

Monih V, Baron, 11918] A. C. 1 ; British & Beningtons v. 

Noith Wostorn Cachar Tea Co., [1923] A. C. 4 8. 

127. .] — A vessel not having 

been completed by the day siipulated for its 
delivei’y, deft, claimed to set off a largo sura in 
respect of the penalty of £5 per day provided for 
by the contract, but the arbitrator found that a 
considerable portion of the delay in tlie completion 
of the vessel was attributable to the disputes & 
objections on the part of deft, which, upon the 
construction put upon the contract by the ct., 
were untenable : — Held : pltf. was not liable for 
the penalties. — Russell v. Sa da Bandeiha 
(Viscount) (1862), 13 C. B. N. 8. 149 ; 32 L. J. 
C. P. 68 ; 9 Jur. N. 8. 718 ; 143 E. R. 59 ; sub 
nom, Scott Russell v. 8a da Bandeira (Vis- 
count), 7 L. T. 804 ; 1 Mar. L. C. 289. 

Annotations: — Distd. Tew v. No\\bol(l-on-Avon United 

District School Board (1884), ('ah. & El. 2C0. Reid. 

Dodd V. Chnrlon, 11897] 1 Q. B. 5(52. Mentd. British 

Columbia Saw-I\iill Co. v. Nettloship (1808), L. K. 3 C. P. 

499 ; Roberts v. Bury Improvomont Coiurs. (1870), L. R. 

C. P. 310 ; Yzquuu’do r, Clydebank Engineering & 

Shipbuilding Co., [1902] A. C. 624 ; Nott 6c Cardiff 

Corpn., [19J8J 2 K. B. 140. 

128. .] — l^ltfs. contracted to 

complete the erection of certain buildings for defts. 
within a fixed time, & in default to pay to defts. 
as liquidated damages, £3 for every day from the 
time fixed for completion, until the work should 
be completed ; also within the same time, 
unless an extension of time were granted, to 
complete all alterations, additions, etc., which 
might be ordered by defts.’ agents ; — Held : jiltfs. 
were bound to pay the £3 for each day that elapsed 
from the time fixed for completion until the works 
were completed, even where the alterations & 
additions, etc., ordered by defts.’ agents, were so 
mixed up with the building to be erected, that 
performance of the contract within the prescribed 
time became impossible. — J ones v, 8t. John’s 
College, Oxford (1870), L. R. 6 Q. B. 115 ; 40 
L. J. Q. B. 80 ; 23 L. T. 803 ; 19 W. R. 276. 
Annotations : — Consd. Tew v. Newbold-on-Avon United 

District School Board (1884), Cab. & El. 260. Difltd. 

Dodd V. Churton, [1897] 1 Q. B. 562. Refd. Walker v. 

L. & N. W. Ry. (1876), 1 C. P. D. 618 : Sattin v. Poole 

(1901), 2 Hudson’s B. C, 4th ed., 306. Mentd. Howell v. 

Coupland (1874), L. R. 9 Q. B. 462. 

129. Non-performance of Independent 

covenant by defendant.] — In an action of debt to 
recover a sum of money imder two deeds of 
covenant, the declaration alleged, that, by an 
indenture of Dec. 19, 1837, in consideration of the 
sum of £258,629 10s, 6d., pltf. covenanted with 
defts. to make Sc complete a certain portion of a 
certain railway, & to provide bars or rails & chairs, 
on or before May 1, 1840 — ^that afterwards, by 
another indenture of Mar. 23, 1839, in considera- 
tion of the further sum of £16,000, pltf. covenanted 
with defts., that he, pltf., being provided by 


them with railway bars or rails & chaiPB for 
temporary & permanent use, would complete the 
said portion of the said railway, & the line of the 
permanent railway, on or before June 1, 1840 ; 
provided, that, if said pltf, should not complete 
the said railway by the said June 1, 1840, he should 
pay to said defts. the sum of £300 for the said 
June 1 & tlie like sum for every succeeding day, 
until the whole should have been completeci, but 
BO that the total amount to become forfeitable 
should not exceed the sum of £16,000, Breach, 
that defts. detained from, & did not pay pltf. a 
lai'ge sum, to wit, £20,000, parcel of the sum due 
to pltf. Plea, as to £7,600, parcel of the said sum 
of £20,000, that the said sum of £7,500, is parcel 
of the said sum of £15,000 agreed to be retained by 
defts. ; that pltf. did not complete the said railway 
on or before June 1, 1840, nor until twenty-four 
days after, whereby pltf. then became liable to 
pay to said defts. the sum of £300 for June 1, 
& the like sum for every such succeeding twenty- 
four days during which the railway remained 
incomplete, by reason of which deft.’s deducted 
& retained the said sum of £7,600 out of the moneys 
payable by them to pltf. Replication, that pltf. 
did not become nor was liable to pay defts. modo 
et jormd. At the trial, it was proved that pltf. 
did not finish the railway until twenty-four days 
after June 1, but that defts, had not provided pltf. 
with the bars, rails, Sc chairs in sufficient quantity 
to enable him to complete it by that day. J’he 
learned judge told the jury that defts. were bound, 
as a condition precedent to their right to deduct 
the £7,500, to furnish pltf. with such bars, rails, 
Sc chairs : — Held : that was a misdirection ; that 
the covenants were independent ; Sc the furnish- 
ing of the bars, rails, Sc chaiis was not a condition 
I)recedent to tlie right of delts. to make tlie 
deduction ; & the only question being whetlier 
the railway was completed on June 1, the plea 
was established. — Macintosh v. Midland 
Counties Ry. Co. (1845), 14 M. Sc W. 648 ; 3 
Ry. & Can. Cas. 780 ; 14 L. J. Ex. 338 ; 6 L. T. 
O. S. 537 ; 153 E. R. 502. 

130. .] — Declaration in debt stated 

a building contract under seal, by which pltf. 
covenanted to complete buildings by Oct. 23, 
Sc deft, to pay him £418 on the completion, Sc it 
was fmiher covenanted that, if deft, should order 
any extia work, he should pay pltf. its value, or, 
if lie ordered any diminution or omission, pltf. 
sliould allow the value out of the £418. Also that, 
if the buildings should not be linished on Oct. 23, 
pltf. should pay the penalty of £1 per day for every 
subsequent day employed, as liquidated damages. 
Provided that, if deft, should require any additional 
work, pltf. should be allowed so much extra time 
beyond Oct. 23, as might be necessary for com- 
pleting the same. Pltf. averred that deft, ordered 
extra work, which required thirty-one days of 
additional time. Sc the value of which was £84 ; 
& that the contract would have been fulfilled by 
Oct. 23, but for such orders, Sc he demanded the 
£418, minus a sum for diminutions, Sc £84, for the 
jxira work. Deft, pleaded, as to £22 parcel of 
the debt in the declaration mentioned, that the 
5xtra time necessary for completing the additional 
work was nine days only, but that pltf. had 
exceeded the time ending Oct. 23, by thirty-one 
days, whereby he became liable to pay deft. £22 
according to the deed ; wliich £22 deft, offered to 
set off I — Held : on general demurrer, the clause 
for payment of £1 per day applied to the covenant 
for extra time in respect of extra work, as well as 
to the clause which nxed a day for completing the 
contract as originally defined ; Sc deft, might 
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deduct, in the form of set-off £1 per day for the 
number of days by which pltf. had exceeded the 
necessary time for completing the extra work. — 
Legge V, Harlock (1848), 12 Q. B. 1016 ; 18 
U J. Q. B. 46 ; 12 L. T. O. S. 291 ; 13 Jur. 229 ; 
116 E. R. 1151. 

131. Action for extra work — Set-off of 

penalty.] — By arts, of agreement for altering & 
repairing a warehouse for a fixed price, it was 
stipulated that in the event of the work not being 
completed in three months, the builder should 
forfeit & pay to the person with whom he 
contracted to do the work £5 weekly & every week, 
such penalty to be deducted from the amount 
which might remain due on the completion of the 
work : — Held : in an action brought for extra 
work, the emiiloyer was entitled, after having paid 
the contract ijrice, to set off the penalty against the 
('xtra work ; & he had a double remedy, either to 
deduct it or recover it. — Duckworth v, Alison 
(1836), 1 M. & W. 412 ; 2 Gale, 11 ; Tyr. & Or. 
742 ; 6 L. J. Ex. 171 ; 150 E. K. 494. 

Anvoiation : — Consd.! East Anglian Rys. v. Lythgoe (1851), 

10 C. IJ. 726. 

132. .] — A contract for building 

a steam vessel contained a provision that the 
engineer for tlie time being should have i)ower 
to direct additions, deductions, alterations, & 
deviations, to & from the contract work, & should 
have power to extend the time for completion of 
the contract, & that unless he did so, the time 
should be deemed not extended by reason of such 
('xtra works, <te that the value of all such 
“ additions, deductions, alterations, & deviations, 
should be ascertained, & added to or deducted 
from the amount of the contract price.” It also 
contained a provision that £6 should become due 
as liquidated damages for every day beyond the 
time specified in the contract, on which the work 
i*emained uncompleted. There was also a clause 
for the reference of all dilTerences “ relating, 
amongst other things, to any additions, deductions, 
alterations, or deviations, made in the work ” to 
the engineer. In an action brouglit in respect of 
certain extra works : — Held : a replication that 
deft, had, by directing extra works, rendered the 
))erformance of the contract work impossible 
within the appointed time, was a good answer to 
a claim to deduct penalties for its non-performance, 
although the engineer had not extended the time 
for its completion. — Westwood v. Secretary op 
State for India in Council (1863), 1 New Rep, 
262 ; 7 D. T. 736 ; 11 W. R. 261. 

? oas Distd. Jones r. St. Jolin’s CoUego, Oxford 
(1870), L. R. 6 Q. B. 115 ; Tew v. Newbold-ou-Avon 
United District School Board (1884), Cab. K Kl. 260. 
Apld. Dodd V. Churl on, [18971 1 Q. B, 562. Refd. Stad- 
hard v. Lee (1863), 3 B. & S. 364. Mentd, Roberts v. Bury 
Improvement Comrs. (1870), h. R. 5 C. P. 310. 


Sub-sect. 5. — Joint and Separate Debts. 

133. General rule.] — Joint & separate debts 
cannot be set ofC against each other at law. — 
Hx p, Twogood (1805), 11 Ves. 517 ; 32 E. R. 
1189, L. C. 

Annotation: — Oonsd. Addis v. Knight (1817), 2 Mer. 117. 

134. .] — 7?e Campion, Ex p. Brown (1842), 


2 Mont. D. & De G. 718 ; 11 L. J. Bey. 43 ; 6 
Jm*. 1021, Ct. of R. 

135. Set-olT of separate debt — Joint & several 
liability of plaintiff — On bond.] — Ei.ktcher v, 
Dyciie, No. 124, ante, 

136. On promissory note.] — A joint 

& several promissory note of A. <S6 three others 
may be set off against a claim of A. in an action 
by him against the payee upon a money demand. — 
Owen v, Wilkinson (1858), 5 C. B. N. S. 520 ; 28 
L. J. C. P. 3 ; 5 Jur. N. 8. 102 ; 141 E. R. 213. 

137. Against joint debt.] — A. was 

employed as storekeeper by B. & C., who were 
joint adventurers in a mine, & he was authorised 
to draw bills on B. for money laid out on account 
of the mining co. The bills were discounted by a 
banker, & the payment of them was guaranteed 
to him by B. & C. B. having been arrested, A., 
in order to provide funds to procure B.’s discharge, 
drew on B. a bill purporting to be on account of the 
mining co. The banker discounted the hill, & paid 
the amount to B. C. was afterwards compelled 
to take up the same in consequence of his 
guarantee. In an action brought by A. against; 
B. C. for liis salary, it was held that C. could not 
set off the amount of the bill. — Jones v. Fleemincj 
(1827), 7 B. & C. 217 ; 6 D. J. O. 8. K. B. 113 ; lOS 
E. R. 701. 

138. .] — T. & W. had a joint bank- 

ing account with C. & co., ck T. had also a i)rivatc 
account with them. C. & co. stoi)ped payment 
on Apr. 22, 1843, when there was a balance due 
to them from T. & W. on their joint account, but 
they were in debt to T. on his private account. 
The bankers continued to receive their own notes 
from customers in payment of balances duo to the 
bank, <fc they also, at the request of customers A 
others, transferred balances due to such customers 
to the credit of other customers who were indebted 
to the bank ; A on May 25, 1813, T. A W. gave the 
bankers notice to transfer the balance du(' to T. 
to the joint account of T. A W., but this they 
neglected to do, A on May 31 , a fiat issued against 
them ; — Held : T. A W. could not claim, as against 
the assignees, to set off the balance due to T. against 
that due to the bankers on the joint account. — 
Watts v, Guristie (1849), 11 Beav. 516 ; 18 

L. J. Ch. 173 ; 13 L. T. O. 8. 297 ; 13 Jui‘. 214, 
845 ; 50 E. R. 928. 

Annotation: — Refd. Farley v. Turner (1857), 5 W. R. 666. 

139. Separate debt due from joint 

creditor.] — There is no rule that a debt due to 
joint creditors, which has been contracted by fraud, 
can be set oil against a separate debt due from one 
of the joint creditors. P., the sulr. of Iv. A R., 
who were trustees of a marriage settlement, 
received on theii* belialf the sum of £1,000, A 
represented that he had invested the whole of it 
on mtge. He did invest on mtge. two sums of 
£2,200 A £850, part thereof ; but he never invested 
the balance of £950. The debt of £2,200 was, 
with the knowledge of Iv. A R., paid off A received 
by P., A retained by him for reinvestment ; but 
no reinvestment was ever made. P. died 
insolvent : — Held : neither of the sums of £2,200 
A £950 due from his estate could be set off against 
a separate debt duo to the estate from K. — 
Middleton v. Pollock, Ex p. Knight A Ray- 
mond (1875), L. R. 20 Eq. 515 ; 44 L. J. Ch. 618. 


PART 1. SECT. 4, SUB-SECT. 6. 

133 i. General rule.] — Except under 
speoial circumstances, a debt due to or 
from several persons jointly cannot be 
set off against a debt from or to one 
of such persons separately. — B ubkbll 
V. Burrbll's Teustbbs, [1916] 8. 0. 
729.~SCOT. 


0. Set-ojf of separate debt — ,Toint <t* 
several IwOiUtv of plaintiff.] —Where 
a sum of money is owing jointly & 
severally by A. & B. to 0., & two leaser 
sums ore owing severally to A. & B. 
by C., a set-ofl is allowable In so far 
as the indebtedness of A. A B. to C. 
is several, there being sufflolent mutu- 


ality. — Paulhont & Goodman v. Mur- 
ray (Man.) (1922), 68 1). L. R. 643 ; 32 
Mail. L. R. 327 ; [19221 2 W. W. R. 
654.— CAN. 

d. .] — A separate debt 

cannot be set off against a joint & 
several debt. — N ew Fleming Spin- 



384 


Set-Off and Counteeclaim. 


Sect, 4 . — When set-off available: Sub-sects, 5 & 0. 

Sect, 5.] 

l^O. ,] — Pltfs. were twelve in 

number, &, were owners of a ship called the J. ; 
by defts.’ default she became unable to fulfil a 
contract to carry 240 emigrants from B. to A. 
Defts. were aware of this contract ; five of pltfs. 
were part owners of a ship called the H., & five of 
them were part owners of a ship called the O. 
202 out of the 240 emigrants were carried to A. 
in the U,, & 25 more in the O. Pltfs. having sued 
to recover damages in respect of the loss happening 
to them througli being prevented from carrying 
the 240 emigrants in the J., defts. contended that 
the gain to individual pltfs. from carrying the 202 
emigrants in the H. & the 25 emigrants in the O, 
must bo taken into account in mitigation of 
damages : — Held : the damages could not be so 
reduced, because even if there had been but one 
owner of Ihe J., & the same person had been sole 
owner of the H. &. the O., the profits made by him 
as owner of t)ie two latter could not be deducted 
from the damages sustained by liini as owner of 
the former ; 6c because the contention of defts. 
was in substance an attempt to set off against 
joint damage a several benefit. — Jebsen r. East 
& West India Dock Co. (1875), L. R. 10 (I P. 
300 ; 44 L. J. C. P. 181 ; 32 L. T. 321 ; 23 W. R. 
024 ; 2 Asp. M. L. C. 505. 

Avnoiations : — Mentd. The Marpofesa, [1891] P. 403 ; BritiBh 
WcfitinghouBp Electric & Manufacturing (](>. v. Under- 
ground Electric Hys. of London, [1912] A. C. 073 ; Jamal 
r. MooUa Dawood, [1916] 1 A. C. 175 ; Hill v. ShowoU 
(1918), 87 L. J. K. B. 1106 ; City Tailors v. Evans (1921), 
91 L. J. K. B. 379. 

141. Separate debt owed separately 

by co-debtor.] — Action on a covenant to pay all 
liabilities which x)Itf. might incur under a deed of 
assignment made between pltf. & other parties. 
Deft, pleaded that the covenant was the joint & 
several covenant of himself W., & that before 
action pltf. was indebted to W. in an amount 
exceeding pltf.’s claim against deft. ; & tliat W. 
had assigned pltf.’s debt to himself A deft, in equal 
shares as tenants in common. As to one-half of 
pltf.’s claim deft, claimed to set off one-half of the 
debt so assigned, &: as to the other half, deft, said 
that he was entitled to be exonerated by his co- 
surety W., & to call upon him to contribute in 
equal shares to the payment of pltf.’s claim, & 
was entitled to set off the share remaining vested 
in W. against this part of pltf.’s claim : — Ueld : 
ihe defence was no answer to pltf.’s claim. — 
Bowyear V. Pawson (1881), 6 Q. B. D. 540 ; 50 
L. J. Q. B. 495 ; 29 W. R. 664, D. C. 

Debt incurred by partner set off 

against joint debt due to partnership.] — See 
Partnership, Vol. XXXVI., p. 369, Nos. 465, 466. 

Debt incurred by partner set off against 
claim by partnership.] — See Partnership, Vol. 
XXXVI., p. 406, Nos. 763-765. 

142. Set-off of joint debt — Against separate 
debt.] — V., a customer of the banking house of D. 
& CO., transfen*ed to N., a partner in the firm, a 
sum of stock by way of security for money 
borrowed of them, & gave notes for the amount, 
payable on the stock being retransferred to him. 
He paid off these notes, & afterwards borrowed 
a further sum on the joint note of himself & his 
son, without calling for a retransfer. The stock 
so transferred having been blended with other 
stock, of which N. was in like manner possessed 


by way of security for other customers, was sold 
by the partnership, & the produce applied to the 
use of the partnership, except a small balance still 
remaining in the name of N. D., another of the 
partners, afterwards died, & the partnership was 
carried on without any alteration of firm till the 
surviving partners became bkpt. On the bill of 
V. against the assignees of the bkpts., <fc against the 
representatives of D. it was decided that he was 
entitled to the stock remaining in the name of N., 
the other creditors in respect of stock transferrod 
having been satisfied their demands as, being 
sufficiently appropriated, to sot off, against the 
joint note of himself &; his son, so much of the 
money received by the partnership out of the sale 
of the remainder of the stock fis was equal to the 
amount of such joint note ; to prove the residue 
as a debt against the estate of the bkpts. ; 6c to 
receive from D.’s estate the amount of the 
deficiency. 

A joint debt cannot be set off against a separate 
debt at law ; but may, in equity, under particular 
circumstances ; as wlierc there is a clear series of 
transactions in which joint credit has been given. — 
VuLLiAMY V, Noble (1817), 3 Mer. 593 ; 36 B. R. 
228, L. 0. 

Annotations : — Expld. Middle! on r. Pollock, J<xp. Knight & 

Haymond (187.5), L. K. 20 Eq. 515. Reid. JoncH r. 

Mossop (1844), 3 Hare, 568. Mentd. Braithwalto e. 

Britain (1836), 1 Keen, 206 ; Winter v. Innee (1838), 4 

My. & (Jr. 101 : Uhapinan v. BecMnton (1842), 3 Q. B. 

703 ; Lodge v. Prichard (1863). 1 Do G. J. & Sm. 610. 

143. .] — A. lias a joint demand 

against B. 6c (-1, who are also creditors of A. B. 
by letter liaviug made himself separately liable 
to A. on account of the demand originally joint, 
cannot cither at law or in equity set off the joint 
debt due from A. to himself A (\ — lie Fisher, 
Ex p. Ross (1817), Buck, 125, L. C’. 

144. .] — Under tlie replication of nil 

debet to a pica of set-off, jiltf. may object that the 
debt sought to be set off is not duo from iiiinself 
alone, but from himself 6c a third party. — Arnold 
V. Bainbridge (1853), 9 Exch. 153 ; 23 L. J. Ex. 
59 ; 156 E. R. 66. 

145. .] — (L 6c S. were two trustees of 

an estate administered by the ct. C. became 
bkpt. after 1809. A balance of £896 was found 
due from C. to the estate 6c a balance of £745 was 
found due from the estate to the two trustees 
jointly ; — Held : the debt due from the estate to 
the two trustees could not be set off against the 
debt due from one. — McEwan v, Crombie (1883), 
25 (Jh. D. 175 ; siib nom, McEwan v, Crombie, 
Porter v. Grant, 53 L. J. Ch. 24 ; 49 L. T. 499 ; 
32 W. R. 115. 

Annotation: — Mentd. Stauiar v. Evans, Evans r. Staniar 

(1880), 66 L. J. Ch. 581. 

146. — .] — In the winding ui3 of a co. 

the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged to bo 
due to the co. by a partnership firm of which his 
creditor was a member ; — Held : alleged debt 
of the partnership firm being a joint &; not a joint 
& several debt could not be set off against the 
separate debt due by the co. to the partner. — Re 
Pennington & Owen, Ltd., [1925] Oh. 825 ; 95 
L. J. Ch. 93 ; 134 L. T. 66 ; 41 T. L. R. 657 ; 69 
Sol. Jo. 759 ; [1926] B. & C. R. 39, C. A. 

147. Defendant sole surviving 

creditor.] — A debt due to two iiartners may bo 
set off in an action brought against the survivor. — 
Slipper v, Stidstone (1793), 1 Esp. 47 ; 170 


KING & Weaving Co. v. Kessowji 
Naik (1885), I. L. K. 9 Bom. 373.— 

IND. 

142 i. Set-off of joint debt — Against 


separate debt.] — A joint debt cannot bo 
set off against a separate debt, unless 
the amount of such joint debt to which 
deft, is entitled as between him & his 


partners is clear . — Re Sloss, Ex p. 
Robison Brothers, Campbell 6c 
Sloss, Ltd. (1893), 19 V. L. R. 710. 

— AUS. 
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E. K. 275, N. P. ; svhsequent proceedings (1794), 
5 Term Rep. 493. 

148. Specific Joint debts set pfl 

against specific separate debts — Evidence of agree- 
ment in generai terms.] — Kinnerley v. Hossack, 
Ko. 25, ante, 

Plaintiff being trustee of de- 
fendant in Joint transaction.] — Macdonald v. 
Bode (1876), 20 Sol. Jo. 241 ; Bitt. Prac. Cas. 102 ; 
2 Char. Cham. Cas. 2. 

Annotation : — Distd. Naylor v. Farrer (1878), 26 W. It. 809. 

150. Against joint debt.] — A plea of set- 

off alleged that the debt claimed from deft, was 
due by him & L. jointly, & then proceeded to 
allege that pltf. was indebted to deft. & L., which 
deft. & L. are ready & wilhng & hereby offer to 
set off. On special demurrer, on the grounds 
that the statute of set-off applied only to mutual 
debts between pltf. & deft., exclusively of any 
third person, that the plea was double, in 
averring both that the promises were made by 
deft. & L., & in also alleging set-off, the plea was 
held good. — Stackwood v, 1)unn (1842), 3 Q. B. 
822 ; 3 Gal. & Dav. 115 ; 12 L. J. Q. B. 3 : 114 
E. K. 723 ; sub nom. Stockwood v, Dunn, 6 Jur. 
993. 

Annotation : — Distd. Isberg v, Bowden (1853), 8 Exch. 852. 

Joint & several debtors & creditors in bank- 
ruptcy.] — See Bankruptcy, Vol. IV., pp. 390, 391, 
Nos. 3566-3583. 


Sub-sect. 6. — Particular Instances. 
See Sect. 10, post. 


Sect. 5.— SET-OFF IN RELATION TO PAYMENT. 

151. Whether set-off amounts to payment.] — 

CuRSON V. African Cb. (1682), 1 Vern. 121 ; 23 
E. R. 358. 

Annotations Beld. Freeman v. Lomas (1851), 9 Hare, 
109 ; Bailey v. Finch (1871), L. K. 7 Q. B. 34. 

152. .] — Downam V, Matthews (1721), 

Free. Ch. 580 ; 2 Eq. Cas. Abr. 9, pi. 8 ; 24 E. R. 
260. 

Annotations : — Refd. Whitaker v. Hush (1761), Amb. 407 ; 
Freeman \\ Lomas (1851 ), 9 Hare, 109. Mentd. Doddiiifi:- 
ton V. HaUet (1750), 1 Ves. Sen. 497 ; Re Mathews, Ex 
Ockenden (1754), 1 Atk. 235. 

153. .] — Jeffs v. Wood, No. 31, ante. 

154. .] — Since the new rules of Hilary 

term, 1833, a deft., under a plea of non assumpsit 
to a declaration on an account stated, cannot give 
in evidence another account stated subsequently 
to that specified in the particulars of demand ; 
but he must plead payment or a set-off. — Fidgett 
t;. Penny (1834), 1 Cr. M. & R. 108 ; 2 Dowl. 714 ; 
4 Tyr. 650 ; 3 L. J. Ex. 355 ; 149 E. K. 1014. 

Annotation : — Mentd. Mooro v, Eddowos (1835), 7 C. & P. 
203. 

155. .] — A delivery of goods, bond fide made 

in payment of a debt, is witliin Bankrupts Act, 
1824 (c. 16), s. 82. The true test is, whether the 
delivery of the goods took place under such 
circumstances as in point of law would amount to 
a payment of the debt, so that it might have been 


pleaded as a payment ; for if it could only be 
pleaded as a set-off, that would not be sufficient. 
If that part of the debt in respect of which it was 
given is wiped off, that is a payment (Alderson, 
B.).— Cannan V. Wood (1837), 2 M. & W. 405 ; 
Murp. & H. 76 ; 1 Jur. 498 ; 6 L. J. Ex. 112 ; 150 
E. R. 840. 

Annotations : — Refd. Backboubo v. .Tones (1839), 8 Scott, 

148 ; Martin v. Kcid (1862), 11 V. B. N. S. 730 ; Langrton 

V. Waring (1865), 18 C. B. N. S. 315. 

156. .] — Deft, being indebted to pltf. on a 

bill of exchange for £25 and being unable to pay the 
full amount, left £9 10s. in cash, & a bill for £17 
in renewal of the balance at pltf.’s house in dis- 
charge of the debt. A few days afterwards he 
met pltf., who then refused to take the bill in 
renewal, A stated that he should retain the cash 
as payment of another debt, wliich he said was due. 
Deft, then demanded back the money in addition 
to the bill ; but pltf. refused to return it. Pltf. 
shortly afterwards sued deft, on the original bill : 
— Ueld : (1) the receipt A retainer of the money 
by i)ltf. was evidence of payment ; (2) it did not 
amount to a payment, but to a set-off. — Thomas 
V, CnosB (1852), 7 Exch. 728 ; 21 L. J. Ex. 251 ; 
19 L. T. O. 8. 114 ; 155 E. R. 1142. 

Annotation : — Refd. Re Boswell, Merritt v. Boswell, [190CJ 2 
I Ch. 3 

157. .] — Ribblesdale v, Forbes (1916), 

140 L. T. Jo. 483, C. A. 

158. Effect of payment of debt subject of set-off 
— After set-off pleaded.] — Qu. : the effect of receiv- 
ing the payment of a debt, which has been made the 
subject of a set-off, after such set-off has been 
pleaded, or notice thereof given with the plea of 
the general issue. — Jackson v. Godard (1832), 1 
Cr. A M. 46 ; 2 L. J. Ex. 42 ; 149 E. R. 308. 
Annotation : — Refd. Deiidy v. Powell (1838), 7 L. J. Ex. 154. 


159. Must be separately pleaded.]— Fidgett v. 
Penny, No. 154, ante. 

160. .] — Payment cannot be given in evi- 
dence under a plea of set-off for money paid. — 
Cooper v. Morecropt (1838), 3 M. AW. 500 ; 1 
Horn A 11. 105 ; 7 L. J. Ex. 143 ; 2 Jur. 809 ; 


150 E. R. 1243. 

161. Evidence of paympt of sum set-off.]— 
If pltf. replies numquain indebitatus to a plea of 
set-off, A deft, proves his plea, pltf. wiU not be at 
liberty under his replication to show that the sum 
proved, or even any jjart has been paid. — Brown 
V. Daubeney (1836), 4 Dowl. 585 ; 1 Har. A W. 
646. 

Annotaiioti : — Folld. Harvey v. Holtmau (1843), 12 L. J. 


Q. B. 185. 

102. .] — On replication, to a plea of set-off 

in an action of debt, that pltf. “ never was indebted 
in manner A form,” etc., pltf. cannot prove pay- 
ment. To let in such proof, he should reply that 
he was not, nor is, indebted. — Stockbridge v. 
SussAMS (1842), 3 Q. B. 239 ; 2 Gal. A Day. 691 ; 
11 L. J. Q. B. 217 ; 6 Jur. 437 ; 114 E. R. 499. 

103. .] — Where pltf. replies to a plea of 

set-off that “ he was not, nor is, indebted to deft, 
in manner A form,” he is at liberty to give evidence 
of payment to support the replication.— Harvey 
V. Holtman (1843), 12 L. J. Q. B. 185; 7 Jur. 


What amounts to paymentj _ 

IJontract, Vol. XII., pp. 454-473, Nos. 3674—3869. 


PART I. SECT. 6. 

151 i. Whether set-off amounts to 
payment .] — If a deft, gives a notice & 
particulars of set-off, which are princi- 
pally made up of goods furnished pltf., 
it shows primA fade that it was not 
Intended as a payment. — White v. 
Dawson (1850), 7 N. B. R. (2 All.) 

J. — ^VOL. XL. 


51.— CAN. 

151 il. .] — Notman V. Crooks 

(1842), 10 U. C. R. 105.— CAN. 

151 iii. BARinw v. Cl auk 

(1847), 5 N. B. R. (3 Kerr) 485.— CAN. 

e. Effect of paymefU of debt subject 
of set-off.]- -Wigan v. Nixon (1848), 1 


All. 97.— CAN. 

161 i. Evidence of payment of sum 
set-off.] — McLkllan (Executor) v. 
McManus (1843), 1 U. C. R. 271.— 


CAN. 

161 ii. .1 — Fredericton Boou 

Co. V. McPherson (1870), 13 N. B. K. 
(2 Han.) 8. — CAN. 


C O 
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Set-Off and Countbbolaim. 


Sect. 6.— EFFECT OF DELAY, MISTAKE, OR 
ILLEGALITY. 

164. Whether set-oft available — Delay.] — 

Arnold v. Richardson (1699), 1 Eq. Cas. Abr. 8 ; 
21 E. R. 833. 

165 . — In an action by the assignees 

of a bkpt. underwriter against a broker, for 
premiums due to tlie bkpt., semhle, the broker 
cannot set off a loss on a policy effected by him as 
agent, witliout a commission del credere, where 
there has been no adjustment ; though the loss 
took place before the bkpey. 

The party, who was well acquainted with the 
facts of his own case, upon a full knowledge of 
them, for a long time admitted that he had no 
claim ; & after lulling the other party to sleep, he 
ought not to be permitted to establish his set-off 
(Gibbs, C.J.). — Baker v. Langhorn (1816), 6 
Taunt. 519 ; 2 Mai-sh. 215 ; 128 E. R. 1136. 

166. .] — The paymaster of a military 

corps had given credit in account to an officer 
in that corps from Jan. 1, 1817, to Nov. 5, 1820, 
for certain increased pay, erroneously supposed 
to be granted by a gener^ order of Aug. 27, 1806, 
to an officer of his situation, & a statement of that 
account was delivered to the officer in 1821. In 
Dec. 1816, the paymasters were informed by the 
Board of Ordnance that the increased pay granted 
by the order of 1806 would not be allowed to 
persons in the situation of the officer in question. 
The paymasters did not communicate this informa- 
tion to the officer until 1821, & subsequently to 
that time they continued to receive his pay : — 
Held : in an action brought by his personal 
representative to recover such pay, it was not 
competent to the paymaster to retain any of such 
sums of money on account of the sums which they 
had credited him for by way of increased pay, & 
which they had allowed him to consider liis own 
for so long a period of time. — S kyring v. Green- 
wood (1825), 4 B. & C. 281 ; 6 Dow. & Ry. K. B. 
401 ; 107 E. R. 1064. 

Annotulions : — Consd. Deutsche Bank (London Ajrency) r, 
Beriro (189^, 73 L, T. 669 ; Baker v. Courage (1909), 101 
L. T. 864. Refd. Higgs v, Scott (1849), 7 C. B. 63 ; l>arrott 
V, Anderson (1851), 7 Exch. 93 ; Cuve v. Mills (1862), 7 
H. & N. 913 ; Do Cordova v. Do Cordova (1879), 4 App. 
Cas. 692 ; DanieU v. Sinclair (1881), 6 App. Cas. 181 ; 
Holt V, Markham, 11923] 1 K. 13. 504 ; Jones v, Wariug & 
Gillow, [1926] A. C. 670 ; British & North European Bank 
i'. Zalzstein, [1927] 2 K. B. 92. Mentd. Bate v. Laurence 
(1844), 2 Dow. & L. 83 ; B. u. Treasury Lords, He Queen 
Dowager’s Annuity (1861), 20 L. J. Q. B. 305 ; Towmseiid 
V. Crowdy (1860), 8 C. B. N. S. 477 ; Swan v. North British 
Australasian Co. (1862), 7 H. & N, 603 ; Miles v. Scottmg 
(1885), Cab. & El. 491 ; Vagliano v. Bank ot England 
(1889), 5 T. L. 11. 489 ; LI. v. Blenkinsop^ [1892] 1 Q. B. 
43. 

Statute of Limitations .] — See Limita- 
tion OF A<^ion 8, Vol. XXXII., p. 324, Nos. 90-97. 

167. Mistake — Set-off of money paid in 

ignorance of fact.] — Worcester &; Birmingham 
Canal Co. v. Southam (1843), 2 L. T. O. 8. 151. 

AnnotcUimi : — Refd. Parker v. G. W. By. (1844), 2 L. T. O. S. 
420. 

168. Illegality — Demand for malt sold by 

illegal measure.] — Where malt had been sold by 
B. to A. by an illegal measure, & after such sale a 
settlement of accounts took place between the 


parties, in an action by A. against B. for work & 
labour : — Held : the latter was entitled to set off 
his. demand for the malt. — Owens v. Denton 
(1835), 1 Cr. M. & B. 711 ; 5 Tyr. 359 ; 4 L. J. Ex. 
68 ; 149 E. R. 1266. 

Annotation : — Consd. Swan v. Bank of Scotland (1836), 10 
Bll. N. S. 627. 


Sect. 7.— PLEADING AND PRACTICE. 

See Part III., posh 


Sect. 8.— DEFENCES TO SET-OFF. 

Sec Part III., Sect. 1, sub-sect. 3, 'post. 


Sect. 9.^WAIVER OF SET-OFF. 

169. Whether set-off can be waived — Previous 
action for recovery of debt set off.] — It is no 

objection to the set-off of a debt, that deft, had 
commenced an action for the recovery of that 
debt, before pltf.’s cause of action accrued. — 
Knibbs V. Hall (1794), Peake, 276 ; 170 E. R. 
155 N. P. 

Aniwiaiicm : — Expld. Briscoe r. Hill (1842), 7 Jur. 306. 

170 . Creditor borrowing from debtor — 

Express promise to pay.] — If a creditor borrows 
money of his debtor, for which he gives a security, 
this shall not prevent him from setting off the debt 
due to himself, even though he expressly promised 
to pay the sum lent to him by his debtor. — 
Lechmekb V, Hawkins (1798), 2 Esp. 625 ; 170 
E. R. 477, N. P. 

An7wtation: — Apprvd. Taylor t?. Okey (1806), 13 Ves. 180. 

171. .] — Set-off, where a creditor 

had borrowed from the debtor under an express 
promise to pay. — Taylor v. Okey (1806), 13 Ves. 
180 ; 33 E. B. 263, L. 0. 

172. Agreement not to set off.] — An agree- 

ment by a broker, that he will sell goods for his 
principals, & pay over the proceeds, without setting 
off a debt due fi*om the principals to him, is not 
binding. But if he also a^ees not to set off a debt 
due from a prior firm, which, by a previous letter, 
the principals had agreed to pay him, the principals 
having assumed the funds of that firm ; the letter 

the agreement must be set against each other, 
& the broker will not be allowed to set off that debt 
against the proceeds of the goods. — M‘Gillivray v. 
Simson (1826), 2 C. & P. 320 ; 9 Dow. & Ry. K. B. 
35 ; 5 L. J. O. 8. K. B. 53 ; 172 E. R. 145. 

Annotations: — Dbtd. Young v. Bank of Bengal (1836), 1 
Deac. 622, Refd. Buchanan v. Findlay (1829), 9 B. & C. 
738. 

173. Deposit of insurance policy with 

creditor by way of security — Return of policy to 
debtor — For purpose unconnected with debt.] — 

A debtor who, for money advanced had given to 
his creditor his promissory note, &, as a collateral 
security had deposited with him a policy of assur- 
ance, & who had, on the other hand, a right of 


PART I. SECT. 6. 

164 i. Whether set-off available — 
Delay .] — Campbell v. Gzowski (1850), 
7 U. C. R. 412.— CAN. 

164 ii. .] — Smith v, Muir- 

head (1853), 3 Gr. 610.— CAN. 


164 iii. .] — Apartyneglcc 

Ing to set off his claim at law, canni 
afterwards apply to the Ct. of Ch. 1 
have the benefit of It. — Cameron 
McDonald (1859), 7 Or. 402.— CAN. 


164 iv. .I—Tav LORD. (Com- 

mercial Bank Trustees (1897), 8 
Nfld. L. R. 6.— NFLD. 

f. Illegality .] — New Brunswick 

Oil Works Co. v. Parsons (1861), 20 
U. C. K. 531.— CAN. 

g. .] — Cape Town Town 

Council v. Table Bay Harbour 
Board (1906), 23 S. C. 639.— S. AF. 

PART I. SECT. 9. 

h. Whtiher set-off can he waived .] — 


Simpson d. Kerr (1873), 33 U. C. B. 
345.— CAN. 

k. .] — Municipal (Construc- 

tion (Co. V. Beoina Cobpn. (1912), 20 
W. L. B. 405 ; 1 W. W. B. 968 ; 5 
Sask. L. R. 78.— CAN. 

l. .1 — Hazarimal V. Namdkv 

(1908), I. L. R. 32 Bom. 379.— IND. 

m. What amounts to waiver.] — 
SoHiERHouT V . Union Govkrnmeni 
^Minister of Justice), [1926] App. D< 
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set-off in respect of goods sold, applied to creditor 
to have the policy delivered up, for a purpose 
unconnected with the debt, & replaced by another 
security. The policy was accordingly delivered 
up : — Held : debtor’s right of set-off was not 
thereby displaced. — M oore v. Jervis (1845), 2 
Coll. 00 ; 63 B. R. 637. 

174. Agent appointed trustee of estate — 

Funds In hands of agent not to be liable for advances 
made to estate.]— I., consignee of a West India 
estate, was appointed trustee thereof by B., the 
tenant for life, for the purpose of keeping down 
incumbrances. I. was also private agent & banker 
for B., with the understanding that B. was not, 
nor were his funds, to be liable for advances made 
by I. for the estate ; I. becoming embarrassed, 
was declared bkpt., &; assignees were appointed ; — 
Held : on a bill filed by B. & the other owners of 
the estate, to remove I. from the possession & 
management, a sum found due from I. to B. on 
their private dealings, might be set off against a 
sum found due to I. in respect of his advances & 
payments for the estate. — Baillie v, Edwards 
(1848), 2 H. L. Cas. 74 ; 9 E. R. 1020, H. L. ; 
revsg, S. C. 8uh nom. Baillie v. Innes (1845), 14 
L. J. Ch. 341, L. C. 

176. Special remedy given by contract.] — 

Minter V. Reigatb Urban District Council 
(1903), 67 J. P. Jo. 101. 

176. Whether set-off is compulsory.] — If A. 

agrees to do work for a certain sum of money & 
afterwards B. purchases some of the materials, 
which are worked up by A., the money expended 
on that accoxmt must be set off & cannot be given 
in evidence on the general issue. — ^Allinson v, 
Davies (1796), Peake, Add. Cas. 82 ; 170 E. R. 
202. 

177. Right to bring independent action.] — 

There is no compulsion upon a deft, to make a 
set-off, & if he pleases he may bring a cross- 
action ; provided he & his attorney choose to 
incur the odium of an obstinate & litigious 
character, & the censure of the ct., which will 
follow, uriless good reason can be shown for not 
pleading such set-off. — Green v. Law (1805), 2 
fcJmith, K. B. 668. 

178. ,1 — Where deft, has a set-off 

against pltf., of which he gives notice under the 
statute but does not appear at the trial to offer 
evidence of it, pltf. may either take a verdict for 
the whole sum he proves to be due to him subject 
to be reduced to the sum really duo on a balance 
of accounts, if deft, will afterwards enter into a 
rule not to sue for the set-off ; or he may take a 
verdict for the smaUer sum, with a special indorse- 
ment on the profits as a foundation for the ct. to 
order a stay of proceedings, if another action should 
be brought for the amount of the set-off. — Laing 
^ (^THAM (1808), 1 Camp. 252 ; 170 E. R. 947, 

Anmtaiions ; — Coxud. Eastmiire v. Laws (1839), 5 Bing. 

N. C. 444. Reid. Beswick v. Capper (1849), 7 C. B. 669. 

179. .] — A person who advances to 

a deserted wife money to enable her to supply 
herself with necessaries, has no demand, enforce- 
able at law, against the husband for the advances, 
but has a remedy in equity against him for so much 
of the money as is actually applied by the wife in 
paying for necessaries : — Held : accordingly, where 
pltf. who had deserted his wife filed his bill to 
enforce a judgment against real estate of deft., 
d^. was entitled to set off the amount of sums 
which before & after the judgment had been 
advanced by deft, to the wife for the purpose of 
prodding her with necessaries, & had been applied 
by her for that purpose. 


In the present case pltfs.’ demand & defts.’ cross 
demand are wholly unconnected with each other, 

6 deft, had no answer in bar of pltfs.’ demand. 
Therefore, if he had a legal set-off he was not 
bound to avail himself of it. . . . The equitable 
set-off might equally be reserved (Lord Campbell, 
C.). — Jenner V, Morris (1861), 3 Dc G. F. & J. 
45 ; 30 L. J. Ch. 361 ; 3 L. T. 871 ; 25 J. P. 419 ; 

7 Jut. N. S. 375 ; 9 W. R. 391 ; 45 E. R. 795, 
L. C. & L. J. 

Annotationa : — Befd. Deare r. Soutten (1869), L. Tl. 9 E(i. 

1.51. Mentd. Wood, Davidson v. Wood (1863), 8 L. T. 

476 ; Lewis v. AUeyne (1888), 4 T. L. R. 251. 

180. .] — In an action for damages 

for the non-performance &; improper performance 
of certain work which pltf. had employed deft, to 
do, the defence set up was that deft, had sued pltf. 
for the price of the work alleged to have been 
improperly done, & pltf. had settled by paying 
the whole amount then sued for ; & that, as pltf. 
might have given the non-performance & the 
defective performance complained of in evidence 
in reduction of damages, pltf. was precluded from 
bringing a cross-action for them : — Held : thougli 
pltf. might have used the causes of action for which 
he sued in reduction of the claim in the former 
action, yet he was not bound to do so, but might 
maintain a separate action for them. — Davis 
Hedges (1871), L. R. 6 Q. B. 687 ; 40 L. J. Q. B. 
276 ; 25 L. T. 155 ; 20 W. R. 60, D. C. 

Annotalions : — Ezpld. Caird v. Mo8«» (1886), 33 Ch. D. 22. 

Consd. Bright v. Rogers, [1917} 1 K. B. 917. Refd. lie 

Hilton, Exp. March (1892), 67 L. T. 594 ; Bow, McLachlan 

V. Ship CamoBun, [1909] A. C. 597. 

181# .] — Pltfs. advanced to one of their 

customers the sum of £1,000, upon the security 
of a joint & several promissory note payable on 
demand, signed by B. & deft, who was the solr, 
of both pafties, & upon the deposit of the deeds 
of certain property belonging to B. On depositing 
the deeds B. signed a memorandum prepared by 
deft.’s articled clerk, stating that the deposit was 
to cover any general balance not exceeding £1 ,000, 
then or thereafter to be due to pltfs., under- 
taking to execute a legal mtgc. The negotiations 
for the mtgc. falling through, pltfs. agreed to the 
loan standing over, on condition that B. paid 
interest at the rate of 6 per cent., in lieu of 5» 
This arrangement was made without the knowledge 
of deft. About this time pltfs. held between 
£1,400 & 1,600 to the credit of B. The interest 
upon the loan was debited to his current account 
but not the loan itself. Ultimately a legal mtge. 
of the property was executed by B. securing any 
sum not exceeding £1,500, which might thereafter 
be due upon his general account with pltfs., together 
with interest at the rate of 6 per cent. In negotia- 
ting this mtge. deft.’s partner acted on behalf of 
pltfs., but a new solr. acted for B. Demand for 
payment of the promissory note having been made 
to B. without effect, pltfs. now sued deft, for pay- 
ment thereof ; — Held : the bank were not bound to 
set off the note against any balance in their hands 
to debtor’s credit.— Y ork City <fc County Bank- 
ing Co. V, Bainbridge (1880), 43 L. T. 732 ; 45 
J. P. 158. 


Sect. 10 .— PARTICULAR INSTANCES. 

Sub-sect. L— The Crown. 

Set-off not available against Crown.]— aS’cc 
Constitutional Law, Vol. XI., p. 530, No. 339. 

Set-off against petition of right .] — See Crown 
Practice, Vol. XVI., p. 243, Nos. 386-388. 

c c 2 
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Set-Off and Counterclaim. 


Sect, l{i,-~PaTticxdar instances : Suh-secis. 2, 3 

Sub-sect. 2. — Affreightment Contracts. 
See Shipping. 


Sub-sect. 3.-— Agency. 

Authority of agent to receive payment by way of 
set-off, etc .] — See Agency, Vol. I., pp. 368-370. 

Agent’s right to set off sums due to him by 
principal .] — See Agency, Vol. I., pp. 452-454, 
Nos. 1417-1426. 

Where principal is creditor — Debtor seeking to 
set off as against principal debt from agent to 
debtor.] — See Agency, Vol. I., pp. 570 -575, Nos. 
2140-2171. 

Set-off by agent against third party — Debt due by 
third party to principal .] — See Agency, Vol. I., 
p. 679, Nos. 2892-2894. 

Debt due by principal to agent .] — See 

Agency, Vol. I., p. 679, No. 2895. 

Set-off by third party against agent — Debt due by 
principal to third party .] — See Agency, Vol. 1., 
pp. 679, 680, Nos. 2896-2899. 


Sub-sect. 4. — Assignees. 

See Law of Property Act, 1925 (c. 20), s. 13(). 

182. Whether assignee takes subject to right 
of set-off — Assignment of bond.] — A. being bound 
in a bond to B. the bond is assigned by B. to C. in 
satisfaction of a debt due from B. to C. B. 
becomes a bkpt., & C., not being able to sue at 
law in B.’s name brings a bill against A. to bo 
paid tlie money due on the bond. Whether A. 
out of the money due on the bond shall redain a 
debt due to himself from B. — Peters v. Soame 
( 1701), 2 Vern. 428 ; 23 E. R. 874. 

Annotaiiona : — Refd. Younf? v. Bank of Bengal (1836), 1 

Beac. 622 ; Freeman v. Lomas (18.01), 9 Uare, 109. 

183. Assignee of chose in action.] — 

Assignees of a chose in action are liable to all the 
equities whicli attach to the thing assigned as 
against the assignor. 

A retiring partner received security from the 
continuing partners for his share, <& which he 
assigned to third parties : — Held : the assignei\s 
took subject to the right of equitable st^t-off of 
the continuing against the retiring partner. — 
Smith v. Parkes (1852), 16 Beav. 115 ; 51 E. K. 
720. 

Annotations : — Distd. "Watson v. Mid Wales By. (1867), L. R. 

2 C. P. 593. Consd. Newfoundland Government v. 

Newfoundland Ry. (1888), 13 App. Cas. 199. Refd. lie 

Rawbone (1857), 3 Jur. N. 8. 837 ; Ite National Alliance 

AsBce., Ashworth's Case (1862), 7 L. T. 61 : Baker v. 

Adam (1910), 102 L. T. 248. 

184. Assignee without notice of claim.] — 

At two general meetings of the shareholders of 
a joint stock co., two separate sums of 500 guineas 
were voted to the directors as a remuneration 
for their trouble, & to one of the directors, 'L., 
two deposit notes, signed by three other of the 
directors were given. By these notes it was 
certified that the sums therein specified, being the 
amounts to which E. was entitled as his share in 
the two sums of 500 guineas, had been that day 
deposited with the co., & that the imdersigncd 
thereby undertook that the sums should be 

PART I. SECT. 10. SUB-SECT. 4. 

n. Whether assiunee takes subject to 
right of sei'Ofj .] — Brigham r. Smith 
(1870), 17 Gr. 612.--CAN. 

o. .] — Hogan r. Baatz. Hogan 


repaid to L. with interest at 6 per cent. L., the 
director, deposited the notes with pltf., & also 
assigned them to him by deed as a collateral 
security for a debt. Notice of the assignment 
was given to the co. L. afterwards compounded 
with his creditors, & on pltf. filing a bill against 
the CO. for payment of the residue of his debt, the 
CO. contended that the issue of the notes was 
illegal under 7 & 8 Viet. c. 110, <&:, if not, that they 
had a set-off against pltf. in respect of subsequent 
calls : — Held : pltf. had made good his claim, & 
was entitled to a decree against the co. with costs. 
— WooDHAMS V . Anglo- Australian & Universal 
Family Life Assurance Co. (1861), 3 Giff. 238 ; 
5 L. T. 628 ; 8 Jur. N. S. 148 ; 10 W. K. 290 ; 66 
E. R. 397. 

AnnoUtlion : Be South Essex Gaslight & Coke Co., 

Hiilett’s Case (1862), 2 John. & H. 306. 

185. Claim arising under same contract.] — 

Lifts., who were tenants of an exhibition ground, 
entered into a contract with C. by w^hich C. under- 
took to equip part of the ground & was to receive 
half of certain takings. C. was also to pay part 
of the cost of advertising, & if defts. had to pay 
any jiart of C.’s share thereof they were to have 
a lien on his share of the receipts for admission, 
but this lien was not to operate until payment of 
a mtge. by which C. mortgaged to pltfs. his share 
in the profits. l)(dts. were also to supi^ly C. with 
electricity, for which he was to pay, the accounts 
to be rendered weekly. On a motion by pltfs. 
to restrain defts. from parting with moneys received 
for admission defts. claimed to set off from the 
share of receipts due to i)ltfs. as C.’s mtgees.’ money 
due from C., to defts. for electricity : — Held : 
although as a general principle a claim arising 
under the same contract might be set off against 
an assignee of a party thereto, yet as defts. 
recognised the mtge. as part of the venture, & 
as the lion was not to operate till after the discharge 
of the mtge., defts. had no right of set off against 
pltfs. until after its discharge. — Phcenix Assur- 
ance Co., Ltd. v. Earl’s Court, Ltd. (1913), 
30 T. L. R. 50, C. A. 

186. Agreement to recognise right ot 

assignee.] — Phcenix Assurance Co., Ltd. v, 
Earl’s Court, Ltd., No. 185, ante, 

187 . Assignee of insurance policy.] — 

Pellas V . Neptune Marine Insurance Co., 
No. 368, f)ost, 

188. .] — (1) A claim for a total loss 

upon a i^olicy of insm^ance is a claim for 
unliquidated damages in the nature of an 
indemnity. 

(2) In an action by the assignee of a policy, 
claims against the assignor for losses on other 
policies cannot be set off, as the right of set-off 
by way of defence to an assignee’s claim is limited 
to defences arising out of the contract contained 
in the policy assigned. — Baker v, Adam (1910), 
102 L. T. 248 ; 11 Asp. M. L. C. 308 ; 15 Com. Cas. 
227. 

189. What may be set off — Against assignee of 
chose in action — Debt which could have been set 
off as against assignor.] — Where there are cross 
demands between two parties of such a nature 
that, if both were recoverable at law, they would 
be the subject of legal set-off, then, if either of the 
demands is matter of equitable jurisdiction, the 
set-off will be enforced in equity. 

r. Burman (19)5), 9 O. "W. N. 274 ; 
35 O. L. R. 134.— CAN. 

r. .] — Maritimb Manufac- 

turers & Contractors Co., Ltd. v, 
Behringer (1920), 52 N. S. R. 169.— 

CAN. 


V. Baatz 6c Taylor (Y. T.) (1905), 1 

W. L. R. 513.— CAN. 

p. .) — British Pacific Trust 

Co. V, Baillie (1914), 20 B. C. R. 199. 
—CAN. 

Q. .] — Bubman V, Rosin, Rosin 
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As equity recognises the assignee of a debt as 
the creditor, & as these demands, if both were 
recoverable at law, would be the subject of set-off ; 
BO, if equity has jurisdiction of the subject-matter, 
it will enforce the set-off (Lord Cottenham, C.). — 
Clark v, Cort (1840), Or. & Ph. 154 ; 10 li. J. Ch. 
113 ; 41 E. K. 449, L. C. 

jnrwtaiions : — Distd. Hunt r. Jeshcl (1854), 18 Bcav. 100. 

Apld. Cochrane v. Green (1800), y C. B. N. S. 448. Expld. 

Middleton r. Pollock, Exp. Nugee (1875), L. R. 20 Eg. 20. 

Consd. Thornton v. Maynard (1875), L. R. 10 C. P. 695 ; 

Alcoy & Gandla Ry. & Uarbour Co. v. Greenhill (1807), 76 

L. T. 642. Reid. Dodd v. Lydall, Lydall v. Dodd (184 2), 

1 Hare, 333 ; He Agra & Mastermnn’s Bank, Exp. Ander- 
son (1866), 36 L. J. Ch. 73. 

190. .] — In 1892 pltf. & her 

husband effected in their joint names a policy 
of assurance on their joint lives to be payable 
upon the death of whichever of them should first 
die. They had previously agreed that each should 
pay one-half of the annual premiums, & in some 
years the premiums were so paid, but the husband 
from time to time, became unable to pay his 
moiety k> then pltf. at his request paid it for him 
out of her own moneys. They both concurred in 
creating charges upon the policy, & subsequently 
the husband executed a deed of assignment for 
the benefit of his creditors, assigning all his 
property, but not specifically mentioning the 
policy, to deft, as trustee. No notice of this 
deed was given to the insurance co. At the time 
of the husband’s death the aggi’egate of the 
premiums paid by pltf. on his behalf exceeded in 
amount one moiety of the balance of the policy 
moneys remaining after payment of the joint 
charges. Upon a summons to determine the 
respective rights & interests of pltf. & deft. : — 
Held : pltf. laeing the legal owner of the policy 
deft, whose only claim was in equity must do 
equity ; & pltf. was entitled to set off her claim 
against her husband for the portion of the premiums 
paid on tlie policy by her at his request. — Be 
McKerrell, McKerrell v. Gowans, [1912] 2 
Ch. 648 ; 82 L. J. Ch. 22 ; 107 L. T. 404 ; G 
B. W. C. 0. N. 153. 

191. Debts accrued due since notice 

of assignment.] — A trading firm assigned their 
estate, stock, debts due to the firm, etc., to trustees, 
upon trust for sale & distribution, with power to 
carry on the business ; but the trustees did not 
thereby undertake to discharge the liabilities of 
the firm. The deed of assignment contained a 
proviso making it void, if the firm became bkpt. 
before a certain day. Pltfs., who were at the date 
of the assignment creditors of the firm, afterwards 
became indebted to the trustees, who continued 
to carry on the business. The firm becoming bkpt. 
before the day named : — Held : pltfs. had no right 
to a set-off ; but the result would have been 
different, if pltfs., instead of creditors, had been 
debtors at the date of the assignment, & had 
afterwards become creditors of the trustees. 

No right of set-off, therefore, can arise out of 
an agreement which is not proved to have existed 
(Romilly, M.R.). — Hunt v. Jessel (1854), 18 
Beav. 100 ; 2 W. R. 219 ; 52 E. R. 40. 

192. .] — G. had contracted to 

build a ship for deft, to be paid for by four instal- 
ments. ^ G. owed money to pltf., <Sc before the 
completion of his contract with deft., & when only 
two instalments had been paid, gave pltf. an order 
upon deft, for deft, to pay pltf, £100 out of moneys 
due or to become duo to G. from deft-. To enable 
G. to complete his contract deft, subsequently 
made advances to G. to a greater amount than 
£100, & at the completion ot the vessel G. had no 
more to receive on account of the contract : — 


Held : the order was a good equitable assignment 
of the money when it became due, & deft, could 
not set off advances subsequently made to enable 
G. to complete his contract. — Brice v. Bannister 
(187cS), 3 Q. B. 11. 569 ; 47 L. J. Q. B. 722 ; 38 
L. T. 739 ; 26 W. R. 670, C. A. 

A rmntaf 1 on s Ref d. Buck v. Robson (1878), 3 Q. B. D. 

686 ; Eihhcr v. Calvert (1879), 27 W. R. 301 ; May r. 
Lane (1894), 43 W. R. 58. Mentd. He Whitting. Ex p. 
Hall (1879), 10 Ch. D. 615 ; British Waggon Co. v. Loa 
(1880), 5 Q. B. D. 149 ; He Jones, Ex p. Nichols (1883), 22 
Ch. 1). 782 ; He Toward, Ex p. Trustee (1884), 54 L. J. 
C. B. 126; Walker v. Bradford Old Bank (1884), 12 
Q. B. D. 511 ; Perclval v. Dunn (1885), 29 Ch. D. 128 ; 
Barnetts, Hoares v. South London Tram. Co. (1886), 2 
T. ]j. R. 848 ; Drew v. Josolvno (1887), 18 Q. B. D. 590 
Western Wagon 6c Property Co. West, [1892] 1 Ch. 271 , 
Durham v. Robertson, [18981 I Q. B. 765 ; Mercantile 
Bank of London v. Evans (1898), 79 L. T. 496 ; Torking- 
ton V. Magee, 11902J 2 K. B. 427 ; Brandts v. Dunlop 
Rubber Co., [1904] 1 K. B. 387 ; Skipper & Tucker v. 
Holloway & Howard, [1910] 2 K. B. 630 ; Gleggr. Bromley 
Sc Glegg (1912), 81 L. J. K. B. 1081 ; He Gnnsbourg, Exp. 
Triibtco (No. 1) (1919), 88 L. J. K. B. 479 ; He Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104 ; He Wait, [1927] 
1 Ch. 606. 

193. — - — Intention of parties.] — 

Wlien an equitable cliosc in action lias been 
as.signed, debtor cannot set off against the assignee 
a debt which lias accrued due to him from the 
as.signor since tlie notice of assignment, though 
resulting from a contract entered into previously, 
unless from the nature of the tran.saction it appears 
to have been intended between the original parties 
tliat the one should bo set off against the other. 

The assignees of a Lloyd’s bond sued the makers 
in the name of the original bondholder ; the 
makers sought to set off arrear of rent due from the 
original bondholder, which had accrued duo since 
notice of the assignment, upon n lease granted 
after tlie making of the bond, ))ut before notice 
of assignment. On equitable plc‘adings stating 
these facts : — Held : dofts. could not S6*t off the 
arrears of r(*nt. — Watson v. Mid Wales Ry. Co. 
(1867), L. R. 2 C. P. 593 ; 36 L. J. C. P. 285 ; 17 
L. T. 91 ; 15 W. R. 1107. 

A7i7U)t(iti<ni9 : — Apld. J?c Milan Tram. Co , Ex p. Theya 
(1882), 22 Ch. D. 122. Consd. A. -(3. for Newfoundland v. 
Newfomidland Uy. (1888). 58 L. T. 285. Apld. Chrlatie 
V. Taiiiitori, Delmard, Jiune, He Taunton, Delrnurd, Lane, 
[1893] 2 (^h. 175. Consd. He C'ity Life Ahsco., [1926] Ch. 
191. Refd. Higga V. AHHain Tea (]o. (1869), L. R. 4 Excb, 
387 ; Harter v. (’olman (1882), 19 Ch. 1). 630. 


194. What constitutes notice.] — - 

A limited co. agreed to sell to H. k> co. 7,000 
barrels out of their stock at 36’. 6d. (^ach. H. & 
CO. paid for them ; but the co. fell into difficulties, 
its stock of barrels was exhau.stod, &: as to more 
than 4,000 it failed to deliver them. The co. 
had to the knowledge of U. co. issued debentures 
in the usual form of floating s(*curities on all the 
profierty of the co. The debenture hohlps 
obtained tlie appointment of a receiver at which 
time H. co. owed the co. a liquidated .sum for 
rent, had the above claim against the co. 
in respect of the barrels : — Held : 11. & co. could 
set off this demand against what they owed to the 
CO., <fc the knowledge of the existence of the 
debentures as a floating security, at the time when 
the debt due to them was contracted was not 
such notice of an assignment as to prevent a set- 
off binding the debenture holders.— -Biggerstapp 
V. Rowatt’s Wharf, Ltd., Howard v. Rowatt’s 
Wharf, Ltd., [1896] 2 Ch. 93 ; 65 L. J. Ch. 536 ; 
74 L. T. 473 ; 44 W. R. 536, C. A. 


Annotate OTIS : — Rofd. Nelson v. Faber, [1903] 2 K. B. 367. 
Mentd. He Roundwood Colliery Co., Lee v. Roundwood 
Colliery Co., [1897] 1 Ch. 373 ; He Bank of Syria, Owen & 
Ashworth’s Claim, Whitworth’s Claim, [1900] 2 Ch. 272 ; 
Premier Industrial Bank v. Carlton Manufacturing Co. Sc 
Crabtree, [1909] 1 K. B. 106 ; He Fireproof Doors, Umney 
V. Fireproof Doors, [1916] 2 Ch. 142 ; Dey v. PulUnger 
Engineering Co., [1921] 1 K. B. 77 ; Underwood v. Bank 
of Liverpool, Underwood v. Barclay’s Bank, [1924] 1 K. B. 
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Seci, 10 . — Particular instances: Suh-aects. 4 cfe 5.] 

775 ; Kredltbank CassoU G.m.b.H. v. SchenkerB, [1926] 

2 K, B. 450 ; Houghton r. NothaTd,Lowe & WUIb, [1927] 

3 K. B. 246. 

195. Covenants to pay annuity — 

Sums advanced on account of annuity.] — A person 
entitled to an annuity under a deed assigned the 
annuity. The assignee filed a bill to recover 
some aiTears of the annuity, deft, the covenantor, 
filed an affidavit stating that he had claims against 
the original covenantee more than the amount 
<;Iaimed by the bill ; — Held : deft, had, by his 
affidavit, precluded himself from raising the point 
that pltf.’s demand was merely legal, & pltf. was 
entitled to proceed in equity, but deft, might set off 
any sums bond fide advanced or paid on account of 
the annuity previous to the notice of assignment. — 
Lawbance V. Beu. (1860), 14 W. R. 753. 

196. Insurance policies — Set-off In 

respect of other policies.] — Bellas v. Neptune 
Marine Insurance Co., No. 368, post. 

197. .] — Baker v. Adam, 

No. 188, ante. 

198. Claim for damages.] — Young 

V. KiTcniN, No. 1 16, ante. 

199. .] — Newfoundland 

Government v. Newfoundland By. Co., No. 
117, ante. 

200. .] — Defts. entered into a 

contract for the purchase of a newspaper for a 
sum of £3,000, of wliich £200 was paid on the 
completion of the contract, & the balance of £800 
was to be payable by certain instalments. Defts. 
were induced to enter into the contract by fraudu- 
lent misrepresentation made to them by the 
vendor. The v^mdor for valuable consideration 
assigned the balance of the purchase-money by 
deed absolutely to pltf., A notice in writing of 
that assignment was given to defts. Pltf. at the 
time of that assigmnent had no notice of the fraud 
on the j)art of the vendor. In an action by pltf. 
against defts. for the debt of £800 so assigned, 
defts. pleaded, by way of defence, in substance, 
that they were induced to enter into the contract 
for the purchase of the newspaper by tlie fraud 
of the vendor, & that by reason thereof they had 
sustained damage exceeding £800, & no money 
was due from them at the date of the assignment 
to pltf., A, in the event of their being held liable 
to pay the sum claimed by pltf., they counter- 
claimed against the vendor damages for fraud 
to an equal amount. Defts. wore not in a posi- 
tion, A did not claim, to rescind the contract for 
the purchase of the newspaper. At the trial the 
jury found that defts. had been induced to enter 
into the contract for purchase of the newspaper 
by the fraud of the vendor, A had thereby sus- 
tained damage to the amount of £800. The judge 
on those findings gave judgment for defts. on 
pltf.’s claim A judgment for defts. against the 
vendor for £800 damages upoQ the counterclaim, 
but stayed execution on the latter judgment : — 
Held : upon the above-mentioned facts, defts. 


could not set up the claim to £800 damages for 
the fraud of the vendor by way of defence against 
the claim of pltf., A pltf. was entitled to jud^ent 
against defts. for £800. — Stoddart v. IJnion 
Trust, Ltd., [1912] 1 K. B. 181 ; 81 L. J. K. B. 
140 ; 105 L. T. 806, C. A. 

201. .] — Where a receiver had 

delivered goods to applts. under contracts made 
by the co. before his appointment, A had assigned 
amounts due from applts. for goods so delivered 
to resp. bank, A had afterwards cancelled the 
contracts with applts. : — Held : applts. were 
entitled to set off the damages which they had 
sustained by the breach of the contracts. — 
Parsons v. Sovereign Bank of Canada, [1913] 
A. C. 160 ; 82 L. J. P. C. 60 ; 107 L. T. 572 ; 29 
T. L. R. 38 ; 20 Mans. 94, P. C. 

202. .] — The rule that an 

assignee of a chose in action can set off a claim 
for damages against the assignor arising out of 
the same transaction has no application as between 
a lessee A a mtgee. of the reversion. — Reeves 
V. Pope, [1914] 2 K. B. 284 ; 83 L. J. K. B. 771 ; 
110 L. T. 503 ; 58 Sol. Jo. 248, C. A. 

203. Arrears of rent — As between mort- 

gagee of reversion & lessee.] — Reeves v. Pope, 
No. 202, ante. 

.] — See, further, Choses in Action, 

Vol. VIII., pp. 491-495. 

204. Money due under mortgage — Claim 

by assignees of Insolvent debtor — Against purchaser 
of Insolvent’s mortgaged interest.] — Where the 
assignees of an insolvent debtor had permitted 
him to remain for many years in the i)ossession 
of a copyhold estate, which shortly after the 
insolvency had been ineffectually offered for sale, 
A during such possession the insolvent had 
affected to mortgage the property by surrender 
as his own : — Held : a purchaser of such estate 
at a sale by auction from the assignees could not 
set off the money due to him from the insolvent 
on the alleged mtge. — C ole v. Cole (1848), 12 
L. T. O. S. 237, L. C. 

205. Judgment In cross-actions — Assign- 

ment of Interest by party to action — To third party.] 

— ^Although, where one of the parties in two cross- 
actions has assigned his interest to a third party, 
there may be no right to set off the judgments, 
yet, where the assignee, being the real pltf. in one 
action, is also the real deft, in the other, there 
is such right of set-off. — Standeven v. Murga- 
TROYD, MURGATROYD V. STANDEVEN (1858), 27 
L. J. Ex. 425. 

206. Debt due from assignor of freight — 

Original owner of goods — Claim by holders of bill 
of lading.] — The holders of a bill of lading cannot, 
as against the assignees of the freight, set off a 
debt due to them from the original owner of the 
goods, who was also the assignor of the freight. — 
Weguelin V. Celuer (1873), L. R. 6 H. L. 286 ; 
42 L. J. Ch. 768 ; 22 W. R. 26, H. L. 

207. Debt from plaintiff to third person — 

Assignment by third person to defendant.] — Deft. 


198 i. What may he set-off — Against 
assignee of chose in ctetiorv— Claim for 
doTwoflres.]— To an action by an assignee 
of an account for the price of lunoiber & 
Btavee delivered by the assignor to deft., 
under two certain contracts therefor, 
deft., under R. S. O., 1877, c. 116, 
SB. 7, 10, & Jud. Act, 88. 12, 16, & rule 
127, can set up as a defence a claim for 
damage for the non-delivery by the 
assignor to deft, of certain other 
timber & staves specified In the con- 
tracts, & for the inferior quality of 
those delivered. — Exchanoe Bank v. 
Stinson (3 881), 32 C. P. 168.— CAN. 
198 ii. ^,1— If a mort- 


gage CO. undertake with the mtgor. to 
keep alive an insurance on the mort- 
gaged property, but fail to do so, they 
are liable in damages to the mtgor., if 
ignorant of such failure, for the amount 
of such insurance in case the property 
is burned after the policy lapses, A the 
mtgor. has a right, under King’s Bench 
Act, B. 89, to set off such damages 
against the mortgage debt in the hands 
of an assignee in trust, in the absence 
of proof of notice of the assignment hav- 
ing been given to him before the fire. — 
OABfPBELL V. Canadian Oo-opera.tive 
Investment Co. (1907), 6 W. L. R. 
153 ; 16 Man. L. R. 464.— CAN. 


198 iii. .] — King’s 

Bench Act, 1902, s. 39 (/), only permits, 
as a^nst an assi^ee, a set-off of 
anything which would be recognised in 
a court of equity as a proper subject of 
set-off, A a oountorclaim for tL^qui- 
dated damages arising out of a cause of 
action in no way connected with the 
claim assigned is not a defence or set-off 
which would at any time have been 
recognised. — McManus v. Wilson 
(1903), 17 Man. L. R. 667 ; 8 W. L. R. 
106.— CAN. 

t. Independent daim 

against assignor .] — In an action by the 
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cannot plead by way of set-off a bond debt of pltf . 
assigned to deft, by another, to whom & for whose 
use it was originally given. — Wake v. Tinkler 
(1812), 16 East, 36 ; 104 E. R. 1002. 

Annotations,' — Consd. IsLorff v. Bowden (1853), 8 Exob. 

852 ; Watkins v. Clark (1802), 12 C. B. N. S. 277. 

208, ,] — (1) In an action to re- 

cover a debt due from deft, to pltf., deft, is entitled 
to set off a debt originally due from pltf. to a 
third person who has assigned it to deft. 

(2) The form of plea ... is “ that pltf., at 
the commencement of this suit, was & still is 
indebted to deft, in an amount equal to pltf.’s 
claim ”... that was ... & always has been 
the proper form (Farwell, L.J.). — Bennett v. 
White, [1910] 2 K. B. 643 ; 79 L. J. K. B. 113.3 ; 
103 L. T. 52, C. A. 

Annotation : — As to (1) Refd. Matbieson’s Trustee v. Burmp, 

Maihleson, [1927] 1 Ch. 662. 

Set off by & against assignees in bankruptcy.] — 
See Bankruptcy, Vol. IV., pp. 389 et seq. 

Assignees of mortgagee .] — See Sub-sect. 15, 
‘post. 

Assignee of partnership .] — See Sub-sect. 17, post 


Sub-sect. 5. — Banker and Customer. 

SeBy generallyy Bankers, Vol. III., pp. 293-295. 

209. What may be set off — Debt due to bank 
by customer — On bond to one of partners of bank.] 

— It seems that money due for advances made by 
a banker to his customer upon a bond given by 
the customer to one of the partners, in trust for 
the rest may be set off in an account current 
between them. — Crosse v. Smith (1813), 1 M. 
& S. 545 ; 105 E. R. 204. 

Annotations : — Mentd. Harris v. Tlichardson (1 831), 4 C. & P. 

522 ; Allen v. Edmonson (1848), 2 Car. & Kir. 547. 

210. Debt not yet accrued.] — A.’s 

bankers, for nine or ten years previous to his 
death, had been in the habit of accommodating 
him with a loan of £1,000 upon the security of 
his promissory note, wliich was renewed every 
t^ee months, the bankers, upon those occasions, 
discounting the note by placing the amount of 
it to the credit of A., as cash paid in by him, & 
debiting him on the other side with the discoimt. 

A. also, about two months prior to his death, 
accepted, payable at his bankers, a bill drawn by 

B. on A. for £467 : this bill having been paid 
away by B., was discounted by the bankers for 
a holder who did not indorse it, & the bankers 
were the holders when the bill became due. On 
the morning the bill became due, before the 
arrival of the post, the bankei’s who had then in 
their hands, £1,421 of A.’s money, wrote off the bill 
to the debit of A.’s account ; the same day’s 
post informing them of A.’s death two days before, 
they called upon B. to pay, & B. paid them £40 
on account of the bill, on a representation from 
them that £40 would be wanting to make A.’s 
account right. At this time the last promissory 
note for £1,000, given by A, to the bankers, had 
fifty-three days to run, but the bankers imme- 
diately entered that note, as well as the bill of 
exchange, to the debit of A.’s account, allowing 

assiomee of a debt, the dobtor-deft. is 
entitled to set off a debt duo to him by 
the assignor at the date of the aasign- 
ment, even when the amount claimed 
to be set off is due under a transaotion 
independent of & unconnected with, 
the claim assigned to pltf. — A buna- 

CHBLLAM CHBTTI V, SUBIUMANIAN 
(1906), I. L. R. 30 Mad. 236.-— IND. 


on the other side a rebate of discount for the time 
the note had to run. The exors. of A., having, 
before the fifty-three days expired, sued the 
bankers for the balance in their hands at the time 
of A.’s death : — Held : the bankers might set off 
against the demand of the exors. the £467 written 
off on the bill of exchange, but not the £1,000 on 
the promissory note. — Bogerson v, Ladbroke 
(1822), 1 Bing. 93 ; 7 Moore, 0. P. 412 ; 130 E. R. 
39; ftub nom . Robinson v. Ladbroke, 1 L. J. 
O. 8. C. P. 0. 

211. .] — Deft, discounted with 

his bankers, pltfs., & was liable to them on bills 
not y(‘t mature, but of which the acceptors were 
in difficulties, or had stopped payment. Pltfs. 
refused to honour deft.’s cheque, & deft, brought 
an action to recover the balance of his account. 
Afterwards several of the bills were dishonoured : 
— Held : pltfs. were entitled to an injunction to 
restrain the action. — Agra & Masterman’s 
Bank, Ltd. v. Hoffmann (1864), 5 New Rep. 
214 ; 34 L. J. Ch. 285 ; 11 L. T. 701 ; 11 Jur. 
N. 8. 335 ; 13 W. R. 226. 

212. .J — Testator borrowed 

£6,500 from his bankers, to be repaid on a sjiecified 
day. He died before the day of payment, &: at 
his death a sum of £629 was standing to his credit 
on his current drawing account : — Held : the £629 
must be treated as a sot off against the sum due 
on the loan account, & was not to be dealt with 
as an asset in the hands of the exors. — Thomas v. 
Howell (1874), as reported in L. R. 18 Eq. 198 ; 
30 L. T. 241 ; 22 W. R. 670. 

Annotations : — Distd. Halee v, Kumford (1878), 47 L. J. Ch. 

559. Mentd. He (’orcoran, Corcoran v. Riddell (1892), 62 

L. J. Ch. 267 ; Nickall v. Fawkes (1905), 50 Sol. Jo. 120 ; 

In the Estate of Southerden, Adams v. Southorden, [1925] 

P. 177. 

213. On bill of exchange discounted 

by bank — As Indorsers.] — A bill of exchange drawn 
by A. was accepted payable at a bank. A., who 
was a customer of the bank, discounted the bill 
with them, & the bank re-discounted it, & indorsed 
it over to a third party. On tlio day when the 
bill became due it was presented at the bank for 
payment by the liolder, & there being no funds 
of the acceptor then in their hands, the bank 
having paid it instead of debiting the acceptor’s 
account with the amount, carried it to a separate 
account as an unpaid bill. Tlie acceptor having 
provided funds in tlic course of the day, the bank 
sent notice of its dishonour to the drawer on the 
next morning, & debited his account with it. In 
an action by A. against the bank for money lent, 
in which defts. set off the amount of the bill, the 
jury found that the bank paid the bill as indorsers 
of it, & not as agents of the acceptor : — Held : the 
jury were justified in assuming that the bank 
treated the bill as dishonoured & paid it in their 
character of indorsers, & not as agents of the 
acceptor ; they were entitled to set it off. — 
Pollard v. Ogden (1853), 2 E. & B. 459 ; 22 
L. J. Q. B. 439 ; 21 L. T. O. S. 152 ; 18 Jur. 39 ; 

1 W. 11. 387 ; 118 E. R. 839. 

214. .] — Defts. acted as bankers 

for a firm up to Feb. 3, 1914, when the firm being 
insolvent by deed assigned all their property to 
pltf. as trustee for their creditors. The deed 

I 397 ; 38 D. L. R. 742.— CAN. 

— A bank has a right of set-otC In 
respect of a deposit or balance to the 
credit of a customer, but such a right 
cannot be exercised where a debt is 
etatute-barred & not recoverable. — 
Re Morris, Covw.vs v. Morris, [1922] 

1 I. li. 81 — IR. 


PART I. SECT. 10, SUB-SECT. 6. 

a. What may be set ojf — Debt due to 
bank by custmner — Agaxnsi money due 
on anmher accownf.]— -A lliance Bank 
OP SiMiiA V. Mohan Lal (J 927), I. L. H. 
8 Lah. 105.— IND. 

b. .] — Roy v. Canadian 

Bank of Commerce (1918), 2i B, C. R. 
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Sect. 10. — Particular instaucen : Suh-sects. 5, 0 7.] 

provided that payments to creditors should be 
made upon the basis of a bkpcy. distribution of 
the property & that secm’ed creditors should have 
the same rights as under a bkpcy. At the date 
of the deed the firm had £2,934 to the credit of 
their current account in deft, bank, &> the bank 
held certain shares as security for an advance to 
the firm. These shares -were subsequently sold 
by the bank Sc realised £812 in excess of the 
amount of the advance to the firm. Before 
Feb. 3, 1914, the firm had discounted with the 
bank a number of bills of exchange, which matured 
after that date. Sc in respect thereof the firm 
became debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee under 
the deed to recover from the bank the two sums 
of £2,934 & £812, the bank claimed a lien on those 
sums Sc also to set off a sufficient portion of 
£19,941 against those sums; — Held: the bank’s 
claim was right on both points. — Baker v. 
Lloyds Bank, Ltd., [1920] 2 K. B. 322; 89 
L. J. K. B. 912 ; 123 L. T. 330 ; [1920] B. & 
C. E. 128. 

— .] — See, also, Bankers, Vol. III., 
pp. 293-294, Nos. 920-923. 

215. Trust moneys — Bankers without 

notice of trust.] — Where a co. received from resps. 
trust moneys paid tlu^i?i to the credit of a separate 
account between it Sc applt. bank. Sc failed : — 
Held : in an action by resps., as the bank was not 
shown to have received the moneys as trust 
funds, or to have received during the currency of 
the account notice of their trust cliaracter, the bank 
was entitled to set them off against its own claim 
against the co. in liquidation. — Union Bank op 
Australia, Ltd. v. ]V1 urr ay- Aynslp:y, [1898] 
A. C. 693 ; 67 L. J. P. 123, P. 0. 

Annotation : — Apld. Bauk of N('\\ South Wales v. Goulburn 
Valley Butter Co., 11902] A. C. 543, 

216. Against money due on another 

account — Money In fact belonging to other persons,] 
— In the absence of notice of fraud a banker is 
entitled to set off what is due to a customer on 
one account against what is due from him on 
another, although the former may in fact belong 
to other persons. 

A trader carried on his own business in con- 
junction with that of a co. of which he was manag- 
ing director. Sc by himself or his nominees held all 
the shares. The co.’s account Sc the trader’s 
account were in the same bank. Sc blank cheques 
were given to the bank manager in respect of 
each account to be filled in with amounts necessary 
for the purpose of adjustment of the two accounts. 
Blank cheques of the co. were improperly filled 
in by the trader with amounts which were credited 
in his account ; — Held : in the absence of notice 
on the part of the bank of the state of accounts 
between the trader Sc the co., the bank was not 
liable to refund the money. — Bank of New South 
Wales v. Goulburn Valley Butter Co., Pro- 
prietary, [1902] A. C. 543 ; 71 L. J. P. C. 112 ; 
87 L. T. 88 ; 51 W. E. 367 ; 18 T. L. E. 735, P. C. 

217. Balance due to customer from bank — 

Against claim of bank on bond — Bond assigned to 
third party — Notice.] — (1) Piinciples stated as to 
the right of set-off, where a bond is given by a 
customer to his bankers, in the following different 
instances — (a) where the firm remains unaltered ; 
(6) where it is changed ; (c) where the bond is 
assigned to the new firm ; (d) where it is assigned 
^ a stranger ; {e) where notice of the assignment 
is given ; & ( / ) where it is omitted to be given. 

If a customer borrows money from his bankers, 

Sc gives a bond to secure it, & afterwards, on his 


general banking account, a balance is duo to the 
customer from the same bankers, who are the 
obligees of the bond, a right to set off the balance 
against the money due on the bond exists, both at 
law Sc in equity. 

If tlie firm were altered, & the bond assigned by 
the original obligees to the new firm, & notice of 
that assignment given to debtor, & if, after this, 
a balance were due to him from the new firm, the 
assignees of the bond, then no right of set-off 
would exist at law, because the assignment of the 
chose in action would be inoperative at law, & the 
obligees of the bond, Sc debtor on the general 
account, would be different persons ; but as, in 
equity, the persons entitled to the bond, Sc debtors 
on the general account, would be the same persons, 
a right of set-off would exist in this ct., Sc the cus- 
tomer would, in equity, be entitled to set off the 
balance due to him against the bond debt due from 
him. 

If, after the bond had been ^ven, it had been 
assigned to strangers, Sc no notice of that assign- 
ment had been given to original debtor, the obligor 
of the bond, then his rights would remain the same. 
Thus, if the assignment had been made to the 
stranger before any alteration of the firm, then the 
right of set-off would still remain at law, where the 
obligees of the bond Sc debtors on the general 
account would be the same persons, Sc in equity 
also, if the matter of account were brought here, 
as the assignees of the chose in action would be 
bound by the equities affecting their assignors. 

But if notice of that assignment had been given 
to original debtor, no right of set-off would exist, 
in this ct., for the balance subsequently due from 
the bankers to the obligor, because the persons 
entitled to the bond would, as the obligor knew, 
be different persons from debtors to him on the 
general account, with whom he had continued to 
deal. 

If the assignment of the bond had been made to 
the new firm, with notice to the obligor, they would, 
if debtors on the general account, be liable to the 
same rights of set-off in equity as if they had been 
the obligees. 

If, after the alteration of the firm. Sc after the 
assignment of the bond to the new firm, with notice 
to debtor or obligor of that assignment, an assign- 
ment had been made of the bond to strangers. Sc 
no notice of that second assignment given to the 
obligor, then the rights of set-off would still remain 
to him in equity, as against the first assignees, of 
whose assignment he had notice ; & the second 
assignees would, in equity, be bound by it, because 
the assignees of the bond take it subject to all the 
equities which affect the assignors. 

A change of the title of the firm in a banker’s 
pass-book, Sc entries therein to the credit of the 
new firm of the interest of securities given by the 
customer to the original firm, held to be notice of 
the assignment to the new firm of the securities 
given by the customer to the old firm. 

(2) Bankers, to whom a customer had given a 
bond, assigned it over to third parties, who gave 
no notice to the obligor ; — Held : notwithstanding 
the assignment, the customer’s right continued, of 
setting off moneys due to him from his bankers 
against the bond. — Cavendish v. Geaves (1857), 
24 Beav. 163 ; 27 L. J. Ch. 314 ; 29 L. T. O. S. 
256 ; 3 Jur. N. S. 1086 ; 5 W. E. 616 ; 53 E. E. 
319. 

Annotation : — Generally, Reid. Pellas v. Neptune Marine 
Insce. (1879), 6 C. P. D. 34. 

218. Bond assigned to successors 

ot bank — Notice.] — Cavendish v. Geaves, No. 217, 
ante. 
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219. Against claim of bank on another 

account.] — The corpn. of P., who besides their 
municipal character filled those of managers of the 
public baths & washliouses under Baths Wash- 
houses Act, 1840 (c. 74), & of the local board of 
health under Public Health Act, 1848 (c. 63), 
kept three separate accounts at their banker’s, 
viz. (a) “ The corpn. of P. Account.” (&) “ The 
Corpn. Baths & Washhouses Be venue Account.” 
(c) ” The P. Local Board of Health Account.” 
Upon the first account they were indebted to the 
bank, & upon the other two the bank was indebted 
to them in an equal amount. In an action brought 
by the banker to recover the balance due to him 
on account {a) : — Held : the corpn. were entitled 
to set off the debts due to them on the other two 
accounts. — P edder v. Preston (’oupn. (1862), 
12 C. B. N. 8. 535 ; 31 L. J. C. P. 201 ; 6 L. T. 
540 ; 9 Jur. N. 8. 496 ; 10 W. B. 773; 142 E. B. 
1251. 

Annotation : — Mentd. Anthony v. Brecon Markets C’o. 

(1872), 26 L. T. 979. 

220. On executorship account.] — A 

banking firm stopped payment in July, 1870, 
were at once adjudged bkpt. At tlio time of the 
stoppage deft, had an account with the bank, 
which he had overdrawn about £300. At the end 
of 1869 a Mrs. A. liad died, appointing deft, sole 
exor. of her will, <fc leaving a balance of about 
£600 in the liands of the bank. This balance was 
at once transferred by the bank from the account 
of Mrs. A. to the account of deft., “ exor. of the 
lale Mrs. A.” In tlie interval before the stoppage 
deft, had drawn out about £200 of this account, 

paid in about £100, leaving a balance in deft.’s ’ 
favour of about £500. Deft, was left sole residuary 
legatee by Mrs. A.’s will. There were several 
pecuniary legacies which deft, had paid at the date 
of the stoppage of the bank ; but there was a sum 
of £800 to be invested for the benefit of certain | 
persons, & an annuity of £100, charged on the real 
& personal estate ; & at the date of the bkpey. 
deft, had not specifically provided for these two 
bequests, but there were in the hands of deft., 
besides the balance in the bank, other personal 
assets of testatrix ; & after providing for these 
bequests, there would have been a surplus of £1,900, 
to which deft, was entitled as residuary legatee. 
Pltf., as trustee of bkpts.’ estate, having brought 
an action against deft, to recover the amount 
of his overdrawn account, deft, sought to set 
off the balance in his favour on the exorship. 
account : — Held : the transfer of the balance of 
deceased’s account to the account of deft., as exor., 
was equivalent to deft, drawing out the whole 
amount & paying the same amount in to a fresh 
account, & created a personal debt for money lent 
between deft. & the bank ; the effect of it being 
opened as an exorship. account was to affect the 
bank with notice if there were any equities attach- 
ing to the fund ; but under the circumstances, 
there were no such equities as to prevent deft, 
treating the balance as a fund to which he was 
beneficially as well as legally entitled ; <Sc, conse- 
quently, deft, was entitled to set it against pltf.’ s 
claim. — B ailey v. Finch (1871), L. B. 7 Q. B. 34 ; 
41 L. J. Q. B. 83 ; 25 L. T. 871 ; 20 W. B. 294. 
Annotaiion Re Willis, Ex p, Morlor (1879), 12 

Ch. D. 491. 

221. Credit on trust account — Against debt 

In private account.] — G., a county treasurer, used 


to pay the county moneys into the B. Bank, but 
kept his private account at the N. &. P. Bank, 
& carried over the police rates to this account by 
cheques drawn on the B. Bank. In Feb. 1869, 
he opened a separate account with the N. k, P. 
Bank, headed “ Police Account.” Some of the 
items to his credit in this account could bo traced 
as having come from county funds, but most of 
them could not. The cheques which ho drew upon 
it were all headed ” Police Account ” & appeared 
to have been drawn only for county purposes. For 
the purposes of interest the N. & P. Bank treated 
the accounts as one account, k the interest on th(‘ 
balance in his favour was carried to the credit of 
his private account. At the time when the police 
account was opened, the manager of the bank 
knew that G. was county treasui*(‘r, & understood 
that he had been in the habit of paying county 
moneys into the bank. On Apr. 8, 1870, G. 
absconded, his private account b(‘ing ov('rclrawn, 
the police account being in credit : — H rid : the bank 
was not entitled to set off tlu' otk' account against 
the other, but the county magistrates were entitled 
to r(‘cover the balance standing to (l.’s credit on 
the police account. — Rr (Jiioss, Ejt p. Kingston 
(1871). 6 Ch. App. 632 ; 40 L. J. Bey. 91 ; 25 
L. T. 250 ; 19 W. B. 910, Ju .TJ. ; aff(p S. C. sub 
nom. Re Gross, Ex p. Adair, 21 L. T. 198. 
Annotation'^ • Consd. Bailey v. Finch (1S71), L. U. 7 (^. B. 
.14. Reid. BniJey v. Johnson (1871), L. B. 6 Fxch. 279 ; 
J(( Mawson, hx llardcastle (1881), il L. T. 523; 
Bank of New South Wales a. Ooulhurn V'allcy Butter Co., 
11902] A. i). 543 ; CuthlxTt v. Bot)drts, Jnibbock (1908), 
100 L. T. 62. Mentd. Cireenwell r. National Provincial 
Bank (1883), Cab. eSc EJ. 56 ; Culctiian r. Bu( ks A. ()\ou 
Union Bank, [1897] 2 ('h. 

As to set-off on failure of bank .] — Sre Rankehs, 
Vol. III., pp. 301, 302, Nos. 962-966. 


SUB-bECT. t). -BANKRUPrc’Y. 

Note. — The followinr/ volume, page )iumb(r 
references arc to Bankrupted/, Vofs. I V. & 1 

Sale by assignee.] - See \^oI. TV., p. 222, No. 
207,5. 

Set-off by agent against bankrupt principal.] - 
See Vol. IV., p. 230, No. 2155. 

Set-off by indorser against acceptor of negotiable 
Instrument.]— aSVc Vol. IV., p. 287, No. 2686. 

Secured "creditors — Application of security to 
interest .] — See Vol. IV., p. 379, No. 2492. 

Mutual credit.] Sec Vol. IV., pp. 389-420, Nos. 
3561-3787. 

Joint separate estates.] Vol. IV., pp. 418, 

452-454, Nos. 4054, 4090-4108. 

Distribution of estate & payment of dividend.] — 
Sec Vol. IV., pp. 494, 495, Nos. 4449-4460. 

Administration of estates of deceased insolvents.] 
—See Vol. IV., p. 505, Nos. 1557-4558. 

Bankrupt having limited Interest .] — See Vol. V., 
p. 700, No. 6146. 


SUB-yE( T. 7. — COMl’ANIES. 

Note. — The following volume, page (S: ymmher 
references are to Companies, Vols. J X. <£: 

Satisfaction of calls .] — See Vol. IX., pp. 337, 
338, Nos. 2132-2135. 

Liabilities of directors - Satisfaction .] — See Vol. 
IX., p. 484, Nos. 3177,3178. 


219 I. Balance due to customer 

from bank — Against claim of hank on 
another account .] — Kent v. Monroe 
( 1904 ), 26 C. L. T. 40 : 8 O. L. R. ”23 ; 
4 0. W. R. 468.— CAN. 


221 i. CredU on trust account - 

Against debt in private account.] — A 
banker bos no right to set off a balance 
to the credit of a customer as trustee 
against a debit In his private capacity. 


— Daniels v. Imperial Bank op 
Canada (1914), 30 W. L. R. 133 ; 7 
W. W. R. 666 , 10 D. L. R. ICG ; 8 
Alta. L. R. 26.— CAN. 
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Sect, 10. — Particular instances : Sub-sects. 7 8, 

A. J?.] 

Set-off of calls due against bill of costs of company 
solicitor.]— Vol. IX., p. 551, No. 3639. 

Set-off by debenture-holder — Against goods sold.] 
—Sec Vol. X., p. 755, No. 4723. 

Winding up by court .] — See Vol. X., pp. 906, 
929, 936-942, Nos. 6182, 6183, 6364, 6416-6465. 

Voluntary winding up .] — See Vol. X., pp. 998, 
999, Nos. 6925-6934. 

Winding up under supervision of court .] — See 

Vol. X., pp. 1050, 1051, Nos. 7344-7349. 

Insurance companies .] — See Vol. X., pp. 1089, 
1090, Nos. 7624-7627. 

Statutory company for public purposes .] — See 
Vol. X., p. 11.36, No. 8018. 


Sub-sect. 8. — Executors. 

A. Actions hy Executors. 

222. What may be set off — Debt due from 
plaintiff in personal capacity.] — Hutchinson v. 
Sturges (1741), WiUos, 261 ; Bull, N. P. 179; 
125 E. R. 1163. 

Annotations: — Refd. Gillingham r. Waskett (1824), M*Cle. 

198 ; Schofield u. Coibett (1836), 11 Q. 13. 779 ; MardaU 

r. Thellufion (1852), 21 L. J. Q. B. 410. 

223. Executor beneficially entitled to 

amount due in character of executor.] — N. & O. 

were exors. of a will Ac trustees of the residuary 
real & personal estate of testator who died in 
1859. N. &; F. were tenants for life of the re- 
siduary estate in equal shares. In Jan. 1873, 
(\ was residing abroad, & N., being about also 
to go abroad, gave to P., the solr. of the exors. 
& trustees, an authority on behalf of both trustees 
to leceive tlie rents of the real estate Ac pay the 
outgoings. Under this authority P. received the 
rents, at his death a considerable sum was 
due from him in respect thereof. P.’s estate 
proved insolvent, & the usual creditor’s decree 
was made for administration. Subsequently to 
the dt'cree F. assigned to N. all F.’s interest in 
the sum due from P. N. was indebted to A. Ac 
B. as trustees for P. in a sum the repayment of 
which was secured by a mtge. of real estate belong- 
ing to N., Ac this sum was paid into ct. in the suit 
to a separate account, under an order made with- 
out prejudice to any question as to set-off. N. 
afterwards presented a petition claiming to be 
entitled to set off the debt due from P. against 
the mtge. debt, Ac seeking to have the amount 
of the debt due from P. paid out of the fund 
standing to the separate account : — Held : (1) as 
legards F.’s interest there could be no set off, 
inasmuch as it was not assigned to N. until after 
the decree ; (2) the debt due from P. being 

either due to both trustees & exors., or if due 
to N. alone, duo to him in his character of trustee 
Ac exor., could not be set off against a debt due 
from him individually. — Middheton v. Polx.ock, 
Ex p. Nugee (1875), L. R. 20 Eq. 29 ; 44 L. J. 
Ch. 584 ; 33 L. T. 240 ; 23 W. R. 766. 

Annotation : — As to (2) Befd. lie Jones, Christmas v. Jones, 

[1897] 2 Ch. 190. 

224. .] — Re Dickinson, Bute (Mar- 

quis) V, Walker, Ex p. IIoyLB, Shipley Ac 
Hoyle, [1888] W. N. 94. 

225. .] — Pltf., as purchaser of lease- 

hold property, obtained judgment for specific 
performance against deft., as administratrix of 


intestate, with costs to be paid by her personally. 
Dett. had a beneficial interest, to the extent of 
one-fourth, in intestate’s estate, Ac it was alleged 
that except a mtge. there were no unpaid debts 
of intestate, At that the purchase-money payable 
by pltf. represented the whole of intestate’s estate. 
The judgment not having been passed & entered, 
pltf. moved for the addition of a direction enabling 
him to deduct the costs due to him from deft, 
from so much of the purchase-money as repre- 
sented her beneficial interest in intestate’s estate : 
— Held : though a set-off of costs against purchase- 
money might be allowed in a case where the debt 
due to Ac the debt due from the vendor were so 
due in the same capacity, pltf. here could not be 
allowed to bring into account all or any part of 
an unascertained sum to which deft, might be 
beneficially entitled in the administration of her 
intestate’s estate, as against the purchase-money 
wliich was due to her in her representative capa- 
city. — P hillips v. Howell, [1901] 2 Ch. 773; 
71 L. J. Ch. 13 ; 85 L. T. 777 ; 50 W. R. 73 ; 4C 
Sol. Jo. 12. 

226. Debt due from plaintiff Jointly with 

defendant — To third party.] — A. sued C. as 
extrix. jointly with B. & four others, Ac recovered 
judgment against them ; Ac then under the judg- 
ment attached a debt owing by B. to C.’s testator, 
which B. paid : — Held : the attachment of the 
debt was void, Ac payment of it by B. could not 
be set off in an action at the suit of C. as extrix. 
against B. to recover it. — C hapman v. Callis 
(1862), 6 L. T. 282. 

227. Ground rent paid in respect of pre- 

mises — Against claim for rents received in respect 
of the same premises.^ — If a stranger receives rent 
due to testator in his lifetime Ac afterwards, by 
desire of the tenant in possession, pays the demand 
of ground rent, due at the same time, for the same 
premises, ho may deduct such payment in an 
action by the exor. for the rents received, but not 
a payment of ground rent arising after the death 
of testator. — W ilkinson v. Cawood (1797), 3 
Anst. 905 ; 145 E. R. 1077. 

Annotation: — Refd. Stephens v. Hotham (1855), 1 K. & J. 

671. 

228. Debt due from testator in his life- 

time.] — To assumpsit for money received to the 
use of pltf. as administrator, Ac on an account 
stated with him as administrator, with promises 
to him as administrator, deft, cannot plead a 
set-off for money duo from the intestate in his 
lifetime. — S chofield v. Corbet (1836), 11 Q. B. 
779 ; 6 Nev. Ac M. K. B. 527 ; 116 E. R. 666. 
Annotation: — Refd. Rees v. Watte (1856), 11 Exch. 410. 

229. .] — G. died insolvent, having 

mortgaged an estate for his own life to secure an 
annuity granted by himself, payable during his 
own life. He had also mortgaged a policy on his 
own life to the same mtgees. After the death of 
G. the mtgees. received in respect of the policy 
a sum more than sufficient to satisfy the amount 
secured on the policy : — Held : they had no right 
to set off the balance against the exor. in respect 
of arrears of the annuity . — Re Grbgson, Christi- 
son V, Bolam (1887), 36 Ch. D. 223 ; 57 L. J. Ch. 
221 ; 57 L. T. 250 ; 35 W. R. 803. 

Annotations : — Consd. Re Gednoy, Smith v. Gnunmltt, [1908] 

1 Ch. 804. Distd. Re Thorne, [1914] 2 Ch. 438. Refd. 

Watkins v. Lindsay (1898), 67 I*. J. Q. B. 362. 

230. Debt due from plaintiff in represen- 

tative capacity.] — An exor. proving against the 
estate of a bkpt. for a debt due to his testator’s 
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estate extinguishes the debt as effectually as if 
if it were due to him in his own right ; he cannot, 
therefore, set it off against a claim of the bkpt. 
to a share in the residuary estate of testator. — 
STAMMEIIH V. Elliott (1808), 3 Ch. App. 195; 
37 L. J. Ch. 353 ; 18 L. T. 1 ; 16 W. R. 489, L. C. 
Annotations Armstrong v. Armstrong (1871), L. R. 

12 Eq. 614. Distd. lie Palmer, Palmer v. Clarke (1894), 

13 R. 220. Refd. lie Whltehouso, Whitehons© v. Edwards 

(1887), 37 Ch. D. 683 ; lie Rinns, Lee v. Blnns (1806), 65 

L. J. Ch. 830; He Watson, Turner v. Watson, [1896] 1 Ch. 

925; Re Rhoades, A’t p. Rhoades, [1899]! Q. R. 905 ; Re 

West Coast Gold Fields, Rowe’s Trustee’s C:Jlaim, 11906] 

1 Ch. 1 ; Re Sewell, White v. Sewell, [1909] 1 Ch. 806 ; 

Re Melton, Milk v. Towers, [1918] 1 Ch. 37. 

See, further. Executors, Vol. XXIV., pp. 722- 
725. 

B. Actions against Executors. 

231. What may be set off — Debt due to defen- 
dant as executor — Against debt due from defendant 
personally.] — B., a residuary legatee, & surviving 
extrix. of her husband, to whom C. & O. had given 
a joint bond, C. died, & pltf. was indebted on her 
own private account to O. who is a bkpt. ; the bill 
brought against his assignees for an injunction, 
& to set off what was become due to her as extrix. 
against the debt from herself to bkpt. Injunction 
denied, for as such a set-off could not be done at 
law, there is no instance of its being allowed here ; 
for the debts are duo in different rights, & 2 
Geo. 2, c. 22, docs not comprehend it. — Bishop v. 
Church (1748), 3 Atk. 691 ; 26 E. 11. 1197, L. C. 
Annotations : — Gonsd. Middlelon r. Pollock, Ex p. Nugee 

(1875), L. R. 20 Eq. 29. Refd. Ball v. Storlo (1823), 1 

Sim. & St. 210 ; Freeman v. Lomas (1851), 9 Hare, 109. 

232. .] — Deft, was receiver & 

manager of the estate of G., deceased, as well as 
liis exor. O. had guaranteed a loan made by 
pltf. to ,T. G., in respect of which, in default of 
payment by J. O. deft, had paid the sum of £550, 
for which he obtained judgment against J. G. In 
the course of his management of the farms of 
J. G., deft, bought lambs of J. G., for which ho 
owed £45, a debt which J. G. assigned to pltf. 
In an action for the £45 brought by pltf. as such 
assignee deft, sought, by way of set-off & counter- 
claim, to set up the unsatisfied judgment for 
£550 against J. G., the assignor, on the ground 
that he was acting as receiver & manager of 
G.’s estate in buying the lambs, & that he was 
entitled to set off a debt due to him as exor. against 
a debt due from him as receiver in respect of the 
same estate ; — Held : as between deft. & J. G., 
the assignor, the liability in respect of the lambs 
was a purely personal one, & deft, was therefore 
not entitled to set off against it a debt due to the 
estate. — Nelson v. Roberts (1893), 69 L. T. 
352, D. C. 

233. Debt due to executor personally — 

Against debt due from estate.] — No set-off allowed 
where the demand is in autre droit. 

If an action at law is brought against an exor. 
for a demand due from testator, he cannot set off 
against that a debt duo from pltf. to him (Lord 
Hardwicke, C.). — ^Medlicot V. Bowes (1749), 
1 Ves. Sen. 207 ; 27 E. R. 985, L. 0. 

Annotations: — Refd. B]amlre v. Geldart (1809), 16 Vos. 

314 ; Freeman v. Lomas (1851), 9 Hare, 109 ; Middleton 

V. Pollock, Exp. Nugee (1875), L. R. 20 Eq. 29. 

234. .] — (1) A. being indebted 

to B. in a sum of £1,000 executed a bond to him 


for securing that amount & interest. B. sub- 
sequently died, having made his will, & appointed 
C. & D. his exors. & residuary legatees : an 
apportionment of B.’s residuary estate being made 
the bond is allotted to C. as part of his share : 
C. being the steward of A., & having a running 
account with him, enters the bond in tliat accoimt. 
C. dies intestate, leaving a widow, who takes out 
administration to his estate, & also administra- 
tion, de bonis non to B. ; & as such last mentioned 
administratrix, she filed a bill as a specialty 
creditor against the representatives of A. : — 
Held : in this suit, the representatives of A. could 
not make a set-off against the demand, in respect 
of sums which they alleged to have been omitted, 
or improperly charged in the account of 0., but 
must file a cross bill. 

(2) There can be no set-off, either at law or in 
equity, where either of the debts is a debt in 
autre droit. — Gale v. IjUTTRell (1826), 1 Y. & .T. 
180 ; 148 E. R. 636, Ex. Ch. 

Annotation: — As to (1) Refd. Alliance Bank of London & 

Liverpool i’. Holford, Holford v. Alliance Bank of London 

& Liverpool (1864), 16 C. B. N. S. 460. 

235. Debt due from defendant personally — 

Against sums paid as executor.] — The widow of 
testator, with the acquiescence of liis heir, was let 
into possession of certain freehold houses, under 
an erroneous supposition that they passed by the 
will along with other property, in which a life 
interest was devised to her ; before the error 
was discovered or her right disputed she died. 
On a bill filed by the heir against lier personal 
representative, praying the delivery of title deeds 
& an account ; — Held : the suit was maintainabh' 
for the rents received during her continuance in 
possession ; as the defence of 8tat. Limitations 
was not raised upon the pleadings, the account 
should be taken from the time when pltf.’s title 
first accrued ; & pltf. was not at liberty to set 
off the amount of such rents against payments 
made by the widow in lier character of extrix. 
those payments being, by virtue of a special 
trust, a primary charge upon the estates of which, 
subject to the widow’s life interest, pltf. was 
devisee. — M onypkxny v. Bristow (1832), 2 Russ. 
& M. 117 ; 1 L. J. Gh. 88 ; 39 E. R. 339. 
Annotations : — Mentd. Hughes v. Turner (1835), 3 My. & K. 

666 ; Yarnold u. WaUia (1840), 4 Y. & C. Ex. 160 ; Doe d. 

York V. Walker (1844), 12 M. & W. 591 ; Skinner v. Ogle 

(1815), 4 Notes of Cases, 74 ; Hughes v. Hosklng (1856), 

11 Moo. P. O. C. 1 ; Re Earl’s Trust (1858), 4 K. & J. 673 ; 

PhUUps V. Uomfray (1883), 24 Ch. D. 439. 

236. Debt due to executor as such since 

testator’s death — ^Agalnst debt due from testator in 
lifetime.] — An exor. sued, as such, for a debt whicli 
accrued to pltf. from testator in his lifetime cannot 
set off a debt, alleged to be equal to the damages 
sued for, for money had & received to deft.’s use, 
as exor., & money due on an account stated with 
him, as exor,, since the death of testator ; the 
debt sued for & the debt sought to be set off not 
being mutual within 2 Geo. 2, c. 22, s. 13. — 
Mardall V. Thellusson (1856), 6 E. & B. 976 ; 
28 L. T. O. S. 160; 5 W. R. 25; 119 E. R. 
1127, Ex. Ch. ; sub nom. Mardall v. Sabine 
Thelluson, 3 Jur. N. S. 314. 

237 . Promissory note given by legatee — 

As collateral security for debt of third party to 
estate.] — At the death of testator A. owed him 
£360, for the purchase of his business. After 


PART I. SECT. 10, SUB-SECT. 8.— B, 
2861. What may be set off — Debt due 
to executor as such since testeaor’s death — 
Affainst debt due from testator in life- 
time.] — Administrator sued for In- 
testate *8 debt cannot set olt debt due 


to lUm as administrator. — National 
Bank op Australasia v. Swan (1872), 
3V. R.(Law) 168.— AUS. 

23611. .] — Action 

against exors., on a noto by testator 
payable to S, or bearer, & by him 
transferred to pltf. Plea that the note 


was transferred to pltf. after the death 
of testator, & that S. at the oommenoe- 
ment of the suit was & still Is indebted 
to defts. as exors. In an amount equal 
to the note, for, etc. : — Held : plea 
bad. — S mith v. NioHomoN (1869), 19 
U. O. R. 27.— CAN. 
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Sect, 10 . — Particular instances : Suh-sect, 8, B, 
sub-sects, 9, 10 11.] 

testator’s death A. sold the business to a legatee 
for £350, & the legatee gave the exors. his pro 
missory note as a collateral security for A.’j 
debt : — Held : the exors. had no right to set ofi* 
the debt against the legacy nor any right of 
retainer as against the mtgee. of the legacy. — 
Smee V, Baines (1801), 29 Beav. 061 ; 31 L. J. 
Oh. 03 ; 4 L. T. 573 ; 7 Jur. N. S. 902 ; 9 W. R 
802 ; 54 E. R. 784. 

238. Charge on legacy by legatee — Rent o; 

property leased to legatee — As against mortgagee 
of legacy.] — A trustee or exor., wlien he receives 
notice that a legatee has charged his legacy, is 
bound to withhold all further payments to that 
legatee. All right of set-off adjustment of 
equities between the legatee & the exor. existing 
at the date of the notice have priority over the 
charge, but the trustees can create no new charges 
or rights of set-off after that time. 

Exors. granted a lease of part of testator’s pro- 
l>erty to a legatee, who afterwards incumbered 
his legacy. Notice of the charge having been 
given to the exors. : — Held : they had, as against 
the mtgee., a right to set off the rent due from the 
legatee at the date of the notice, but not the sub- 
sequent rents. — Stephens v, Venables (No. 1) 
(1862), 30 Beav. 025 ; 54 E. R. 1032. 

Annoiation Apld. lie 3"ain, Giistavson y. Haviland, [1919] 

1 Ch. .38. 

239. Debt due to estate — Against debt due 

from estate.] — Testator held £2,000 belonging to 
his nephew on which for eight years ho paid 
interest, notwithstanding the nephew owed him 
£1,000 on his promissory note. Though the 
nephew had paid no interest on tlie note, had 
given no acknowledgment of the debt : — Held : 
although the remedy for recovering the £1,000 was 
barred by Stat. Limitations still the right of the 
('xors. to set it off against tlic £2,000 remained. — 
Gee V, Liddell (No. 2) (1800), 35 Beav. 029 ; 
12 Jur. N. 8. 541 ; 14 W. R. 8.53 ; .55 E. R. 1011. 
^l7i7wtaiion : — Refd. Ila\^ley v. Pauley (1870), 1 Q. B. D. 

400. 

240. .] — Real estate was devised 

to trustees for a term of years to secure a caj)ital 
sum & interest thereon in favour of M., <fc, subject 
thereto, to the use of F. for life. F. was let into 
possession by the trustees, but failed to keej) 
down the interest upon the charge. M. bequeathed 
a legacy to F. which the exors. retained as a set-off 
against the unpaid interest : — Held : F. was 
entitled to the legacy, there being no debt as against 
him, & no right of set-off in respect of the arrears 
of interest . — Be MoRiiEY, Morley v. Saunders 
(1869), L. R. 8 Eq. 591 ; 38 L. J. (^h. 552 ; 21 
L. T. 132 ; 17 W. R. 959. 

Costs of bankrupt representative indebted 
to estate .] — See Executors, Vol. XXIV., p. 832, 
Nos. 8640-8043. 

Statute-barred debts — Against debtor bene- 
ficiary.] — See Executors, Vol. XXIII., pp. 410, 
441, Nos. 5101-5109. 


Legacies to debtors generally.] — See Executors, 
Vol. XXIII., pp. 435-441. 

See, further^ Executors, Vol. XXIV., pp. 739- 
741. 


Sub-sect. 9. — Husband and Wife. 

241. What may be set off — Debt due to husband 
— In right of wife — Against debt due from him 
personally.] — Paynter v. Walker (1704), Bull, 
N. P. 179. 

242. Wife’s ante-nuptial debt — Claim by 

husband — Husband’s promise to pay after marriage.] 

— Wood v. Akers, No. 24, ante. 

243. On promissory note given 

to wife.] — (1) Wliere a promissory note is given 
to a married woman, the husband may sue on it 
in his own name only, & then a debt due to the 
maker from the wife dum sola, cannot be set off. 

(2) The indorsee of an overdue promissory note 
is liable, in an action against the maker, to all 
equities arising out of the note transaction itself, 
but not to a set-off in respect of .a debt due from 
tlie indorser to the maker of the note, arising out 
of collateral matters. - Burrough v. Moss (1830), 
10 B. A C. 558 ; 109 E. R. 558 ; suh nom. Borough 
V. Moss, 5 Man. k, Ry. K. B. 296 ; 8 L. J. O. 8. 
K. B. 287. 

A 777i(>t(dio7iR : — As io (1) Refd. Howard r. Oakes (1848), 3 
Exch. 13(). As io (2) Apld. Stein v. Ygleslas (1834), 1 
Cr. M. & P. rn>c>. Consd. Goodall v. Jiay (1835), 4 Bowl. 
7G. Apld. WhJtebead v. Walker (1842), 10 M. Ac W. 696 ; 
Quids V. HarrJHon (1854), 10 Exch, 572 ; He Overend, 
Gurney, Ec p. Swan (1868), L. P. 6 Eq. 34 4. Distd. 
lie Anprlo-Greek Steam Navigation Co., Carralli & Hag* 
gard’H Claim (1869), 4 Ch. App. 174. Refd. Holmes v. 
Kidd (1858), 33 L. T. U. S. 207. 

244. Debt due from husband — To adminis- 

trator — Actio n by wife against husband & adminis- 
trator.]— Upon the bill of a married woman, 
ntitled to a share of the personal estate as one of 
he next of kin of the intestate, against her 
lusband, Sc the administrator, the latter claiming 
-o retain towards satisfaction of a debt by bond 
Vom the husband to him, it was declared, he was 
lot entitled to retain ; but that pltf.’s share was 
;ubject to a further provision in favour of her & 
er cliildrcn ; the settlement on her marriage being 
nadequale to the fortune she then possessed ; £ 
t was referred to the master to see a proper settle- 
iient made on her <fc her children ; regard being 

ad to the extent of her fortune & the settlement 
ilready made upon her. — Eltbank (Lady) v, 
■' TOLIEU (1801), 5 Ves. 737 ; 31 E. R. 832, L. C. 
>i7inotalions : — Consd. lie Briant, Poultcr v. Shackol (1888), 
39 Ch. 1). 471. Refd. Hanson v. Keating (1844), 4 Hare, 
1. Mentd. Murray v. Elibank (1806), 13 Ves. 1 ; Green 
u. Otte (1823), J Sim. Ac St. 250 ; Sturgis v. (’hampneys 
(1839), 5 My. & Cr. 97 ; Wortham v. Pemberton, Newen- 
ham V. Pemberton (1847), 1 l)e G. Ac Sm. 644 ; Gibson v, 
(U)Idsmid (1854), 1 Jur. N. S. 1 ; lie Ersklne’s Trusts 
(1855), 1 K. & J. 302 ; Buncombe v, Greonacro (1860), 

2 Bo G. F. & J. 509 ; Gleaves u. Paine (1863), 1 Be G. J. 
Ac Sm. 87 ; Wallace v. Auldjo (1863), 2 Brew. & Sm. 216. 

245. Against claim to chose in action 

elonging to wife before marriage — Action by 
lankrupt husband’s assignees.] — The assignees of 

a bkpt. may maintain an action in their own names 


239 i. - -- Ikfji due to estate — 
Ayaiiist debt due froin estate.] — LoECKER 
V. Loecker (1917), 13 O. W. N. 273 ; 
41 O. L. R. 296 ; 41 B. L. P. 138.— 

CAN. 

d. Stim acluaXly due on bond 

debt.] — In an action against an admliiiH- 
trator on a promissory note given by 
the Intestate, he pleaded plenc adminis- 
travii, ife gave notice of a bond debt duo, 
& outstanding, & no assets ultra : — 
Held : the sum actually due on the 
bond, & not tho penalty, was the 
amount which deft, was entitled to set 


off against the assets in hand. — 
Sherlock r. McGee (1814), 4 N. B. P. 
(2 Kerr) 508.— CAN. 

e. A77wunt advanced in life- 

time of testaior.] — Torrance v. Che- 
WKTT (1806), 12 Gr. 407.— CAN. 

f. By exectUor de son tori.] — 

In an action by a creditor against an 
exor. de son tort, he cannot set off a 
debt due from pltf. to his testator. — 
Cameron v. CA>rKRON (1873), 23 C. P. 
289.— CAN. 

g. Overpayments made in 

legatees binder mistake o//arL ]—BARBEit 


r. Clark (1890), 20 O. P. 522 ; affd., 
18 A. P. 435.— CAN. 

h. Amount of legacy — Against 

mortgage due by legatee to estate.] — Be 
Holland (1902), 22 C. L. T. 164; 3 
O. L. P. 406 ; 1 O. W. R. 73.— CAN. 
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k. What may be set off — Debt due 
from ]— Where a husband & 

w ife have been hired jointly, & the wife 
sues separately for her share of the 
wages, an amount due to deft, by the 
husband for goods sold & delivered to 
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only, for a chose in action belonging to the wife of 
bkpt. before marriage, as a promissory note given 
to her dum sola. In such action, deft, cannot 
set off a debt due to liim from bkpt. — Yates v. 
Sherrington (1843), 11 M. & W. 42 ; 2 Dowl. 
N. S. 803 ; 12 L. J. Ex. 216 ; 152 E. R. 708 ; 
revsd. on other grounds, sub norn, Sherrington v. 
Yates (1844), 32 M. & W. 855, Ex. Ch. 

Annotation: — Mentd. Hiclibell v, Alexander (1861), 10 

C. B. N. S. 324. 

246. Claim by husband & wife in 

respect of wife's separate estate — Reduced into 
husband's possession.] — Pltf., tlirough the instru- 
mentality of deft., a solr., borrowed a sum of money 
upon the security of life insurances, & also of a 
mtge. upon the wife’s separate estate. This 
mtge. was executed by both pltfs., but the husband 
alone covenanted for the repayment of the money. 
The objects for which the money was raised were 
only, as deft, knew, to pay a certain debt which the 
husband owed, ik to build some cottages upon the 
wife’s separate estate. Deft., upon the written 
authority of both pltfs., received the money from 
mtgee., & paid the husband’s debt, the costs of 
the mtge., Ac a small sum to pltfs. but he claimed 
to retain the balance, which was the amount sued 
for in this action, that amount being due to him 
from the husband alone for previous professional 
services: — Held: the wife being in part the 
merii-orious cause of action the husband had the 
power to give his wife an interest in the contract 
with deft., & to join her in an action upon it ; Ac 
deft, could not set off the husband’s debt. — Jones 
V. Cuthbertson (1873), L. R. 8 Q. B. 504; 42 
L. J. Q. B. 221 ; 28 L. T. 673 ; 21 W. R. 919, 
Ex. Ch. 

247. Debt due to wife before marriage — 

Claim against husband.] — A debt from a bkpt to 
a married woman, dum sola, cannot be set off 
against a debt from lier liusband to bkpt. — 
Ex p. Blagden (1815), 19 Yes. 465 ; 34 E. R. 589 ; 
sub nom. Re Hearn, Ex p, Blagden, 2 Rose, 
249, L. 0. 


could not be retained or set off in satisfaction of his 
covenant. — Brandon v. Brandon (1819), 2 Wils. 
Ch. 14 ; 3 Swan. 312 ; 37 E. R. 209. 

Annotaiions : — Refd. Re Marsh, Ex p. Gonne (1837), 6 L. J. 

Bey. 57. Mentd. Hinckley v. Maclarens (1 832), 1 My. & K. 

27 : Elmsley r. Young (1835), 2 My. & K. 780 ; Withy 

V. Mangles (1843), 10 Cl. & Fin. 215 ; Stoddart v. Nelson 

(1855), 4 W. K. 109. 

250. Money advanced to wife of creditor — 

For purchase of necessaries —Wife deserted.] — 

Jenner V, Morris, No. 179, ante, 

251. Debt due to appointees of wife — 

Against debt due to judgment creditor of husband.] 

— Three estates, when put into settlement, were 
subject two of them to two mtges. amounting to 
£2,400, A: the third to a third for £3,000. The 
husband being tenant for life, became insolvent 
in 1841. ]nl840a judgment was recovered against 

him Ai duly registered. Prom 1841 the interest 
on the £3,000 fell into arrear, whilst the mtgees. 
of the £2,400 entered A: reeeived rents in excess 
of interest : — Held : inasmuch as, when the judg- 
ment was recovered, no sum had been paid by the 
tenant for life in discharge of juincipal, 6c ho had 
becom(‘ insolvent before any i^art of the prollts 
reeeiv(*d by the mtgees. could be applied in part 
payment of the principal, the judgment creditor 
was subject to the same equities as affected the 
tenant for life ; & the appointee of the wife’s 

inoi(‘ty was entith'd to have th(' arrears during the 
life of the tenant for life set off against the accumu- 
lations b(‘fore the judgment creditor was entitled 
to stand ns an incumbram^er against the wife’s 
moiety. — ScHOLEFiELD v, Lockwood (1863), 4 
Do C.\T. 6c Sm. 22 ; 3 New Rep. 177 ; 33 L. J. Ch. 
190 ; 9 L. T. 400 ; 9 Jur. N. S. 1258 ; 12 W. R. 
114 ; 46 E. R. 822, L. C, 


Sub-sect. 10. — Infants. 

Set-off of debt arising on promise of Infant -No 
ratifleation on majority.] — See Infants, Vol. 
XXVIIL, p. 162, No. 198. 


Annotations : — Refd. Cherry v. Boultbec (1839), 4 My. &: (V* 
442 ; Beyer v. Adams, Re Law, Hopetouu’s Claim (1857)» 
30 L. T. O. S. 9 ; Re Daintrcy, Exp. Mant, [1900] 1 Q. B- 
546. 

248. .] — A. rented land of B., 

who was trustee of certain property, a i^art of 
which was this land, the rents of which B. was to 
pay in certain shai’es ; one of those shares belonged 
to the wife of A. B. had in his hands a greater 
amount due to A. in right of his wife than the rent 
amounted to : — Held : tliis could not be set off 
against the rent without a special agreement to 
that effect. — Willson v. Davenport (1833), 5 
C. & P. 531 ; 172 E. R. 1085, N. P. 

249. Husband's share of trust stock under 

settlement — Against debt from husband under 
separate covenant in same settlement.] — By the 
settlement the husband covenanted that if his 
wife should die in his life time without having issue 
to survive her thirty days, he would within three 
months after her decease transfer £500 bank 
annuities to the trustees “ for the sole use Ad 
property of the nearest & next of kin ” of the wife. 
The husband having become bkpt. in his wife’s 
life time : — Held : his moiety of the trust stock 


Sub-sect. 11. — Insurance Contracts. 

252. Set-off between broker & underwriter— 

Action for premiums— Set-off of loss due under 
policy.] — In an action for premiums by an under- 
writer against an insurance broker, a loss may be 
set off that has happened upon a policy subscribed 
by pltf. to deft., which tLe latter effected with a 
del credere commission. — Wieniiolt v, Roberts 
(1811), 2 Camp. 580 ; 170 E. R. 1260, N. P. 
Annotations Lnokio v. Bushby (1853), 13 C. B. 

864. Refd. Pc(*le v. Nortbeoto (1817), 1 Moore, V. P. 178. 

253 , .] — Where a broker 

effected policies of assurance in the name of his 
principal under a del credere commission : — Held : 
he could not set off losses which happened on these 
policies in an action by the underwriter to recover 
premiums, although the losses claimed were total, 
Ad the broker had accounted for them with his 
principal. — Cummino v, Eorestpjr (1813), 1 M. & 
S. 494 ; 105 E. R. 185. 

Annotations :—C0JlBd, Morris v. Cleasby (1816), 4 M. & 8. 

566: Peele v, Northcoto (1817), 1 Mooic, C. 1 . 178. 

Distd Lucklo v. Busbby (1853), 13 C. B. 864. Refd. 

S. Kodman (1843), 2 »owl. N. S. 1028. 


him & his wife, cannot be set-off against 
such claim. — R. u. Bond, Exp. Wood- 
head (1879), 6 V. L. R. (L.) 130.— 

AUS. 

l. .] — Hirtle r. Kino 

(1909), 43 N. S. R. 440 ; 0 E. L. R. 
673.— CAN. 

PART I. SECT. 10, SUB-SECT. 11. 

m. Set-off between insurer <£: in- 


sured — Claim on policy — Against note 
for premium ] — An insuraiico co. 
acc<‘pted a note for the proiniuni, cc tho 
policy contained the following clause: 
“In case of loss, such loss is to be P^id 
in thirty days after proof of loss ; tho 
amount of the note given for the 
premium. If unpaid, being first 
deducted.*^ A partial loss hav^g 
occurred : — Held : the assured had a 


right in c(iulty to set off the amoimt 
against tho note. -Bekby v. Columbian 
INSURANCE Co. (1806), 12 Gi*. 418.— 
CAN. 

n. Set-off of freight against insur- 
ance <m cargo — Freight paid by agent of 
undenvrifxrs.] — ItENDELL & Co. v, 
DuDEii (1872), 5 Nfld. L. R. 488. — 

NFLD. 
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Set-Off and Counterclaim. 


Sect, 10 . — Particular instances : Sub-secia. 1 1 cfe 12.] 

264. Action for money paid on fraudulent 

loss — Set-off of money paid to assured.] — Three 
underwriters, on a representation of a loss, pay 
their subscriptions, amounting to £600, into the 
hands of the oroker, who, by their joint authority, 
pays over £300, The loss turns out to be fraudu- 
lent, & one of the undeiwriters brings an action 
against the broker, to recover back his £200 : — 
Held : the broker was entitled to set off the £300 
paid over, against this demand, & the ct. could 
not enter into the account to see what each party 
was entitled to, respectively ; either the other 
underwriters should have joined in the action, or 
pltf. should have resorted to a ct. of equity. — 
Silva v, Linder (1810), 2 Marsh. 437. 

Effect of death of underwriter.] — See 

Agency, Vol. I., pp. 690, 691, Nos. 2994-2995 ; 
Insurance, Vol. XXIX., p. 77, Nos. 358-361. 

Effect of bankruptcy of underwriter.] — See 
Bankruptcy, Vol. IV., pp. 391-393, 410, Nos. 
3584-3597, 3717. 

Effect on right of assured to recover.] — 

See Insurance, Vol. XXIX., pp. 295, 296, Nos. 
2412-2421. 


255. Set-off between broker & assured — Money 
due from broker — Set-off of commission due to 
broker.] — Bill by an insurance broker for a dis- 
covery & account of money had & received by 
him in that capacity on account of defts., & money 
due to him for commission, etc., & for promissory 
notes indorsed to him, <fc to restrain an action, as 
brought contrary to the universal custom of the 
business. Demurrer allowed : the subject being 
matter of set-off &; capable of proof at law, — 
Dinwiddie V, Bailey (1801), 0 Ves. ]v36 ; 31 
E. R. 979, L. C. 

Annotations: — Mentd. Bowles r. Orr (1836), 1 Y. & O. Ex. 

464 ; Teed v, Deere (1809), 28 L. J. Ch. 782 : IShepord v. 

Brown (1862), 4 GLff. 208 ; Hemlnpre v. PurIi (1863). 4 

Giff. 456 ; Smith v. Loveaux (1863), 1 Hem. M. 123. 

256. Loss paid to broker by underwriter.] — 

Elliott v. Brown (1838), 7 L. T. 46. 

Set-off between Insurer & assured — Premiums & 
losses.] — See Insurance, Vol. XXIX., pp. 76, 77, 
Nos. 351-367. 


Effect of bankruptcy of assured.] — See 

Bankruptcy, Vol. IV., pp. 403, 404, Nos. 3673- 
3676. 


Claim on policy against money due to 

company— Winding up of Insurance company.]— 

See Companies, Vol. X., pp. 1089, 1090, Nos. 
7624-7627. 


Loss against non-payment of contributions 
to mutual assurance company.] — See Insurance, 
Vol. XXIX., pp. 432, 434, Nos. 3365, 3375. 


Sub-sect. 12. — Judgments. 

257. Judgment against Judgment.] — Verdict 
against pltf. in a prior action, may be set off 
against his present demand. — Baskervillb v. 
Brown, Brown v, Baskervillb (1761), 2 Burr. 
1229 ; 1 Wm. Bl. 293 ; 97 B. R, 804. 

Annotations : — Reid. Reynolds v. BeerinK (1784), 4 Dougr. 

K. B. 181 ; Evans v. Prosser (1789)73 Term Rep. 186 ; 

Briscoe v. Hill (1842), 10 M. & W. 735 ; Richards v, 

James (1848), 11 L. T. O. S. 225 ; Eyton v, Littledale 

(1849), 4 Exch. 159. 

258. .] — A judgment debt due from B. & 

others, in action of trespass, in which B. was 
chiefly concerned, & boimd to indemnify his co- 
defts., was set off against a judgment debt due to 
B. from pltf. — Bourne v, Benett (1827), 4 Bing. 
423 ; 1 Moo. & P. 141 ; 130 B. R. 831. 

259. Plaintiff having separate demand 

against one defendant.] — The ct. will permit defts. 
to set off a judgment, recovered by them against 
pltf., against a judgment obtained by pltf. against 
them, notwithstanding pltf. may also have a 
separate demand on one of defts. — Glaister v. 
Hewer (1798), 8 Term Rep. 69 ; 101 E. R. 1271. 

260. Interests of third persons Inter- 

vening.] — A judgment recovered by A. against 
B. &; C. will not be set off, on application to the 
general jurisdiction of the ct., against another 
judgment recovered against A. by the assignees 
of B. under an Insolvent Debtors’ Act, the interest 
of third persons intervening, who have peculiar 
trusts by the statute. — Doe v, Darnton (1802), 3 
East, 149; 102 E. R. 554. 

Annotation : — Refd. West i\ Pryco (1825), 10 Mooro, U. P. 

154. 

261. .] — A. having obtained a 

verdict against B. & co., his bankers, for the 
amount of liis cash balance &; nominal damages 
for dishonouring his cheque, & B. & co. having 
brought actions against A. upon bills of exchange 
to a larger amount which they had discounted 
for him, the judge stayed the execution in A.’s 
action until the fifth day of the following ifTm. 
B. &. co.’s actions in the meantime ripened into 
judgments. The ct. allowed the judgments to 
be set off against each other, subject to the 
lien, if any, of A.’s attorney, notwithstanding A. 
had in the meantime become bkpt., & thus the 
interests of third parties had intervened. — • 
Alliance Bank op London & Liverpool, Ltd. 
V , Holpord, Holpord V . Alliance Bank op 
London & Liverpool, Ltd. (1864), 16 C. B. N. S. 
460 ; 143 E. R. 1207. 

262. Judgments of different courts.] — 

Deft, was allowed to enter satisfaction on the roll 
upon a judgment obtained against him in this ct. 
on his acknowledging satisfaction for the amount 
upon a judgment obtained by him in common 
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2671 . Judirment against judgment .] — 
Robertson v, Meyei^s (1851), 2 Gr. 
431.— CAN. 

257 11. .] — Merrill^ r. Beaty 

a858), 15 U. C. R. 446.— CAN. 

257 ill. .]— Atkinson v. Keith 

(1862), 10 N. B. R. (5 All.) 305.— CAN. 

257 iv. .] — Chichester v. Gor- 

don (1867), 4 P. R. 92.— CAN. 


257 V . .] — The right of setting 

off one judgment against another is 
not a legal right, but is given by the 
equitable jurisdiction of the ot., with 
reference to the circumstances of the 
case. The cases whore a rule has been 
refused are coses where there been 
an absolute judgment on one side & 
not on the other, but a judgment 
depending upon a contingenoy. — 
McDonald v, Lawrence (1868). 7 
N. S. R. (IG. &0.)411.— CAN. 


257 vi. .] — Jec Linden v. Bucha- 

nan (1869), 29 U. C. R. 1.— CAN. 

257 vii. .] — Brown v. Nelson 

(1884), 11 P. R. 121.— CAN. 

257 vlil. .] — Netting V. Hubusy, 

Hubley v. Neitino (1894), 26 N. S. R. 
(14 R. & G.) 497.— CAN. 


257 be. .] — Swilling V. Arnold, 

Swilling v. Glass (N. W. T.) (1905), 2 

W. L. R. 48.— CAN. 


257 X . .] — Elb'ord & Cornish v. 

Thompson (1912), 19 W. L. R. 809; 
1 W. W. R. 409 ; 1 D. L. R. 1 ; 5 
Sask. L. R. 96.— CAN. 


257 sd. .] — Strachan v. McGinn 

(Sask.) (1913), 23 W. L. R. 66; 3 
W. W. R. 759 ; 9 D. L. R. 448.— 

GAN. 


257 xil. .] — Bureau v. Lauren - 

CELLE (Alta.) (1913), 24 W. L. K. 
336 ; 11 D. L. R. 283.— CAN. 

257x111. .1 — CosTE V, McLaws, 


[1925] 2 D. L. R. 1078 ; [1925] 2 

W. W. R. 131.— CAN. 

257 xiv. .) — Hurry Dyal Guho 

V. Din Doyal Guho (1883), 1. L. R. 
9 Calc. 479 ; 13 C. L. R. 93.— IND. 

257 XV . .] — Ram Sukh Das v, 

Tota Ram (1891), I. L. R. 14 All. 
339.— IND. 

257 xvl. .] — Where one decree Is 

sought to ho set oft against another, 
the decree against which the set-off 
is asked for must be before the ct. for 
execution. — Chajmal Das v. Lal 
Dharam Singh G902), I. L. R. 24 
All. 481.— IND. 

262 i. Judgmenls of different 

courts .] — Rogers v. Ledden (1842), 
4 N. B. R. (2 Kerr) 59.— CAN. 

o. Execution issued.] — It is too 

late to set off one judgment against 
emother after an execution Issued upon 
one of them has been satisfied. — 
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pleas against pltf. for a larger amount, although 
he had pltf. in custody in execution of that 
judgment. — Simpson v. Hanley (1813), 1 8. 

696 ; 105 E. R. 260. 

Annotations : — Ezpld. Taylor v. Waters (1816), 5 M. & S. 103. 
Consd. Thompson r. Parish (1859), 6 C. B. N. S. 685. 
ReM. Bridges v. Smyth (1831), 8 Bing. 29. 

263. .] — Held : a judgnient for pltf. 

in this ct. might bo set off against a judgment for 
deft, in K. B. although pltf. was dead, & the 
judgment was assets in the hands of her adminis- 
trator. — Bridges v. Smyth (1831), 8 Bing. 29 ; 
1 Bowl. 242 ; 1 Moo. & S. 93 ; 1 L. J. C. P. 33 ; 
131 E. R. 311. 

Annotations: — Mentd. Green v. Cobden (1837), 4 Scott, 
486 ; ]^ea v. Bough (1845), 1 New Pract. Gas. 311. 

264. High Court & county court.] — 

Deft, allowed to set off a county ct. judgment 
debt against a judgment debt of the Ct. of Exch. 
— Sandys V. Louis (1876), Bitt. Prac. Cas. 64 ; 
1 Char. Cham. Cas. 81. 

265. Parties interested in same right.] — 

One judgment may, upon motion, be set off against 
another judgment between the same parties in 
a different ct. provided the parties are interested 
in their respective judgments in the same right. — 
Bristowe V. Needham (1844), 7 Man. & G. 648 ; 
8 Scott, N. R. 366 ; 135 E. R. 261. 

Annotation : — Held. David r. Rees, [1904] 2 K. B. 435. 

266. Claim recovered against Crown.] — 

Though execution cannot issue against the Crown, 
a claim recovered against it may be set off against 
a claim recovered by it, & judgment may be given 
for the difference only. — Hettiiiewagk Siman 
Appu v. Queen’s Advocate (1884), 9 App. Cas. 
671 ; 53 L. J. P. C. 72 ; suh nom» IIettihewage 
Appu v. Queen’s Advocate (Consolidated 
Appeals), Queen’s Advocate v , Hettihewage 
Appu, 51 L. T. 401, P. C. 

Annotation: — Mentd. Famell v. Bowman (1887), 12 App. 
Cas. 643. 

267. Judgment against debt.] — Reynolds v . 
Beering, No. 62, ante, 

268. .] — Where a prisoner in execution is 

discharged by the consent of his creditor upon 
giving a fresli security to satisfy the judgment, &, 
that security is afterwards defeated on account of 


a mere informality, the judgment is satisfied, & 
cannot be set off aganst a demand of the prisoner. 
— Jaques V, Withy (1787), 1 Term Rep. 557 ; 99 
E. R. 1249. 

Annotations : — Befd. Birch v. Sharland (1787), 1 Term Rep. 
715 ; Tanner v. Hagruo (1797), 7 Term Rep. 420 ; Baker 
V. Rldgrivay (1824), 2 Bing. 41 ; Atklneon v. Bayntun 
(1835), 1 Bing. N. C. 444 ; Haines v. East India Co. (1856), 
6 Moo. Ind. App. 467 ; Cattlln v. Kernot (1858), 3 C. B. 
N. S. 796. 

269. .] — B. cannot, in an action brought 

against him by A., set off a judgment recovered 
by him against A., for which A. is charged in 
execution. — Taylor v. Waters (1810), 5 M. & S. 
103; ]()5E. R. 989. 

Annotation : — Distd. Thompson v. Parish (1859), 5 C. B. N. S. 
685. 

270. Jud^ent against agreement to pay sum 
in order.] — -By order of nisi priuSf a verdict having 
been entered for pltf. & pltf. having by the order 
agreed to pay deft. £70, the ct. allowed that sum 
to be set off against pltf.’s judgment. —Newton 
V, Newton (1832), 8 Bing. 202 ; 1 Dowl. 264 ; 
1 Moo. & S. 366 ; 1 L. J. C. I\ 79 ; 131 E. R. 
378. 

Annotatio7i : — Apld. Doc d. fewinston r. Sinclair (1830), 2 
Uodg. 111. 

271. Judgment against verdict recovered.] — 

The amount of a verdict recovered cannot be 
set-off against the amount of a judgment.— 
Garrick v. Jones, Jones v. Garrick (1833), 2 
Dowl. 157. 

272. Judgment against costs — Payable under 
order.] — Taking deft, in execution is not an 
absolute extinguishment of the debt, so as to 
preclude pltf. from applying to the equitable dis- 
cretion of the ct. to set off interlocutory costs 
duo to deft, in the same suit ; though, scmhlc^ 
costs due to deft, in a sej)arate & distinct action 

I cannot be so set off. 

Pltfs. obtained judgment against deft. took 
him in execution. Deft, applied to a judge to 
discharge him from custody, on the ground of 
irregularities in plif.’s proceedings ; <fe pltfs. 
obtained a cross-summons for leave to amend. 
The two summonses were heard together, & the 
judge made an order “ tliat pltfs. be at liberty 
to amend, & that they should pay to deft, his 


Bradley v. Hopley (1828), 1 N. B. R. 
(Chip.) 147.— CAN. 

p. Jud{fmerU obtained by 

principal against creditor — Against 
judgment obtained by creditor against 
surety,] — A surety cannot claim to 
have a judgment obtained by his 
principal against pltf. sot off against 
a judgment obtained by pltf. against 
him as surety. — Gray v. Smith (1839), 
6 O. S. 62.— CAN. 

q. Preservation of lien.] — 

Where the ct. allows one judgment 
to bo set off against another, it must 
be subject to the attorney’s lien 
generally, & not merely to the extent 
of the taxed costs In the particular 
ftult. — Rogers v, Ledden (1842), 4 
N. B. R. (2 Kerr) 59.— CAN. 

T. .] — One of several 

defts. in a judgment was allowed to 
set off against it the amount of a judg- 
ment which ho had recovered against 
pltf. saving to the attorney his lion 
for oosts.-^ORTUNE V. Hickson (1842), 
1 U. 0. R. 408.— CAN. 


t. .) — Tippete V. Haaoke 

(1852). 1 P. R. 365.— CAN. 


a. .] — Reed v. Smith 

(1853), 1 P. R. 321.— CAN. 

b. .] — Held: though 

deft. *8 rule did not in terms ask to 
have his judgment set off subject to 
the lien of pltf.’s attorney for costs, 
it was In the power of the ct. to grant 
the application subject to such lion. 


—Abel v. Light (1866), 11 N. B. R. 
(6 All.) 518.— CAN. 

c. .] — Held: a special 

lion, given upon the proceeds of a 
judgment pending an appeal from 
such judgment, must prevail against 
an applicaton to set off judgments. 
—Ross V. McLay (1877), 7 P. R. 97. 
—CAN. 

d. .]--Ueld: the judg- 

UK'iits recovered hy pltfs. & defts. 
must ho treated os judgments in 
8eT)arate actions, & In sotting off the 
judgments the claim fox costs of 
defts.* solrs. upon the judgment 
jigainst pltfs. should bo protected. — 
Canadian Pacific Ry. Go. v. Grant 
(1885), 11 P. R. 208.— CAN. 

e. .) — ^Worden v. Raw- 

lins (1897), 1 N. B. Eq. Rep. 450. 
—CAN. 

t. .1 — Levi, Blumen- 

STIEUj & Co. V. EDWARDS (1906), 11 
O. L. R. 30 ; 6 O. W. R. 734.— CAN. 

g. Several defendants — Judg- 

ment against one .] — PENtLAND v. Bell 
& Aitken (1856), 13 U. G. K. 455. — 

CAN. 

h. Effect of assignment .] — A 

rule to set off a judgment recovci'od 
by deft, against pltf. against the judg- 
ment In this cause, was discharged 
with costs, because pltf.^had assimed 
this judgment b<md fide tAi a tWrd 
party, & deft, had notice thereof. — 


Miller v. TiiOMrsoN (1852), 1 P. R. 
245.— CAN. 

— — J — ,,, Spoon KU 

(1860), 19 U. C. K. 601.— CAN. 

l. .] — Thomt'Ron Miller 

(1854), 4 Gr. 481.— CAN. 

m. .] — Set-off of cross- 

judgments refused pllf.’s judgment 
having been assignou . — Pe Smart v. 
Miller (1866), 3 P. R. 385.— CAN. 

n. .] — Grant v. Mi’Al- 

riNE (1881), 46 U. C. R. 284.- CAN. 

o. .] — Greene r. Hirris 

(1887), 16 S. G. R. 714.— CAN. 

an, .] — The fact that a 

judgment for a claim 6c costs which 
is subject to the right of set-off is 
assigned to the judgment creditor’s 
Bolr. docs not prevent an order for 
set-off being made. — Anderson v. 
Stasiuk (No. 2), [1927] 1 D. L. R. 
633 ; [1927 J 1 W. W. R. 44; 21 

Sask. L. R. 271.— CAN. 

bb. Judgment not actually 

signed.] — Deft, hod recovered a judg- 
ment against pltf. In replevin, & issued 
execution, but nothing was realised 
on It ; pltf. afterwards obtained a 
verdict against deft, in assumpsit, & 
was entitled to sign judgment : — Held : 
deft, had a right to set off his judg- 
ment against the damages recovered 
by pltf., though pltf.’s judgment was 
not actually signed. — A bel v. Light 
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Sect. 10. — Particular instances: Sub-sects. 12, 13 
14, 15 & 16.] 

costs of & occasioned by the application to amend. 
& also by deft.’s application to set aside the 
proceedings.” The ct.,in exercise of its equitable 
jurisdiction, ordered that the costs payable to 
deft., under the judge’s order, which they held 
to be ” interlocutory costs ” within rule 63, 
Hilary, 1853, should be set-off against pltf.’s 
judgment. — Thompson v. Parish (1859), 5 C. B. 
N. S. 685 ; 28 L. J. C. P, 153 ; 32 L. T. O. S. 
350 ; 5 Jur. N. 8. 980 ; 7 W. K. 210 ; 141 E. R. 
270. 

Avnotatinns : — Refd. O’Biicn r. Le^^l8 (1803), 3 Do G. J. & 

Sm. l)0G. Mentd. Jauralde r. Parker (186i), 3 L. T. 751. 

273. Judgment against damages for breach of 
covenant —Costs of suit.] — Pltf . a landlord was 
liable to deft, his tenant for the costs of an injunc- 
tion suit for alleged breach of covenant, which 
suit had been dismissed. He had subsequently 
jccovered judgment against deft, in an action for 
rent : — Held : he was entitled to set off his judg- 
ment debt against the damages, but not against 
the costs of the suit. — Throckmorton v. Crowley 
(1860), L. R. 3 Eq. 190. 

Annotations .'—"RelA. Hobarts r. Bu4;o (1878), 8 Oh. D. 198 ; 

lie Harrald, Wildo v. Walford (1883), 52 L. J. Ch. 435. 

274. Judgment against claim for instalments on 
sale of business.] — The owner of a business sold i 
it to deft, on terms of payment by instalments, ' 
& then assigned the benefit of the agreement to 
pltf. Before notice of assignment was given to 
deft., the latter obtained judgment for a sum of 
money against the assignor as damages for breach 
of warranty of the above sale. In an action by 
pltf., as assignee, against deft, for payment of 
instalments due under the assigned agreement, 
deft, claimed to set off the amount of the judg- 
ment. Pltf. contended that deft.’s right to 
damages in respect of the breach of warranty had 
merged in the judgment, 6c that the latter could 
not be set off against his claim : —Held : the set- 
off was valid. — Lawrence v. Haye.s, [1927] 2 
K. B. ill ; 90 L. J. K. B. 058 ; 137 L. T. 149 ; 
91 J. P. 141 ; 43 T. L. R. 379, D. C. 

Satisfaction of solicitor’s lien for costs .] — Sec 
Solicitors. 


»ScB-bECT. 13.— Landlord and Tenant. 

275. By lessee — Payment in lieu of tithe against 
arrears of rent.] — Where in an agreement between 
deft. <fe 1). under which deft, entered upon B.’s 
land, B. then being lessee of a pai*t of the great 
tithes on the land demised, it was agreed that 


deft, should pay £375 yearly rent & all rates, 
taxes, & assessments, & also the vicarial tithes : 
— Heid : deft, in an action for rent by pltf., who 
had purchased the demised farm from D., was not 
entitled under Tithe Act, 1836 (c. 71), s. 80, to 
set off a payment made by him to the bishop, 
on account of rentcharge in lieu of tithes, after 
the lease of the tithes to D. had expired. — Forbes 
V. Elderfield (1855), 20 L. T. O. 8. 71 ; 4 W. R. 
15 ; 19 J. P. Jo. 803. 

In proceedings for distress.! — See Dis- 
tress, Vol. XVIII., pp. 317-321, Nos^ 518-549. 

Repairs executed by sub -lessee against 

liability for repairs.]— Landlord & Tenant, 
Vol. XXXI., p. 341, No. 4838. 

Against liability for rent.] — See Landlord 

& Tenant, Vol. XXXI., pp. 244-248, Nos. 3830- 

Value of fixtures against Indemnity — Action 
by assignee for breach of covenant.] — See Land- 
lord 6c Tenant, Vol. XXXI., p. 419, No. 5055. 
By underlessee — Against liability for rent.]— 

See Landlord 6c Tenant, Vol. XXXI., pp. 218, 
249, Nos. 3873-3880. 

By landlord — In bankruptcy proceedings.] — Sec 

Bankruptcy, Vol. IV., pp. 259, 400, 414, Nos. 
>455, 3640, 3047, 3742. 

Arrears of rent against damages for irre- 
gular distress.] — See Distress, Vol. XVIII., p. 
390, No. 1301. 

Agricultural compensation against arrears 
of rent.]— ^S'cc Landlord & Tpinant, Vol. XXXI., 
p. 202, No. 4034. 


8UB-SECT. 14. — Master and Servant. 

Set-off against wages.] — See Master 6c Ser- 
vant, Vol. XXXIV., pp. 89, 90, Nos. 057-000. 

Jurisdiction of justices.] — See Master 6c 

Servant, Vol. XXXIV., pp. Ill, 112, Nos. 831, 
832. 

Claim for wages in lieu of notice— Against claim 
for money had & received.] — See Master & Ser- 
vant, Vol. XXXIV., pp. 07, 68, No. 446. 

Claim for board & lodging of apprentice — 
Against claim for wages.] — >S’ee Custom & Usages, 
Vol. XVII., p. 73, No. 744. 

Against claim by father of apprentice for 

money lent.] — See Master 6c Servant, Vol. 
XXXIV., p. 519, No. 4308. 

Proviso in articles for compensation on dismissal 
— Set-off of remuneration as liquidator.] — Sec 
Companies, Vol. X., p. 929, No. 6364. 

Proceedings under Workmen’s Compensation Acts 
— Setting off overpayments of compensation.] — 


(18(50), 11 N. 13. It. (0 All.) 518.— 

CAN. 

JudgmeM for inj miction <£• 
costs cD costs of ajjpeal therefrom - 
Against judgment on counterclaim for 
debt tt' costs .] — party obtainirusr 
judgiuoiit for an injunction & cohtB 
6c the costs of an appeal thort'from is 
entitled to an order for sct-oll as 
ag^nst a judgment on a counterclaim 
for debt & costs. — Anderson v. 
Stabiuk (No. 2), 11927] 1 D. L. Jl. 
533; [1927] 1 W. W. 11. 44; 21 

Sask. L. 11. 271.— CAN. 

t. 2'o whom application 

made .] — ^An application to nave one 
judgment sot off against another is 
properly made in chambers. — Stan- 
dard Tkusi'S Co. V. Davies & Styer 
(Sask.), [1927] 3 W. W, R. 612.— 
CAN. 

a. Judgment purchased after re- 
turn of execution .] — The ct. will not 
set oil a judgment purchased by deft. 


against a pltf. after the return of an 
execution against him. — Eluoti’ v. 
Crocker (1849). 1 P. 11. 13.— CAN. 

b. Judgment purchased from third 
party .] — A judgment purchased by 
deft, from a third party cannot be set 
oil against the costs of the day, given 
to pltf. upon an application to postpone 
the trial, secured by the personal 
undertaking of deft.’s attorney to jiay 
these costs, & upon which pltf.’s 
attorney has a lien. — Bennett v. 
Treoent (1874), 6 P. R. 171.— can. 

0 . Judgment against stranger to 
cause — Prele-Aom.] — Deft, cannot set 
up by way of compensation to a claim 
duo to pltf. a judgment, pui*chased 
subsequent to the date of the action, 
against one who is not a party to the 
cause, & for whom pltf. is alleged to 
be a prete-nom.] — Bury v. Murray 
(1894), 24 S. C. R. 77.— CAN. 

d. Judgment in one action — 
Against costs in another action.] — A 


judge of the Supreme Ct. may make 
an order allowing a judgment in favour 
of one party in one action to be set 
oil against the costs of trial & appeal 
awarded to the other party in another 
action. — Bank of Hamilton v. Atkins 
& Atkins (1924), 33 B. C. R. 315 ; 
[1924] 1 W. W. R. 1157.— CAN. 

e. Judgment not finally made up.] 
—Re Roe (1857), 29 L. T. O. S. 265. 

— IR. 


PART I. SECT. 10, SUB-SECT. 18. 

f. By lessee — Taxes voluntarily paid 
against reiU .] — McAnnany v. Tiokell 
(1864), 23 U. C. R. 499.— CAN. 

g. By landlord — Rents dt profits 
against value of improvements. ] — Under 
R. S, 0. 1877, o. 95, 8. 4, pltf. Is entitled 
to an account of tho rents profits 
to be sot off against tho value of 
Improvements. — McCarthy v. Ar- 

(1881), 31 C. P. 405.— CAN. 



401 


Part I - 

See Master & Servant, Vol. XXXIV., p. 432, 
Nos. 3519, 3520. 

Setting oil costs .] — See Master & Servant, 

Vol. XXXIV., p. 488, Nos. 4023-4028. 

Set-off by & against shipowner .] — See Ad- 
miralty, Vol. I., pp. 137, 184, Nos. 447, 448, 
975, 978 ; &, generally^ Shipping. 


Sub-sect. 15. — Mortgagors and Mortgagees. 

276. By mortgagee-— Against mortgagor — What 

may be set off,] — A simple contract debt due to 
the mtgee. from the mtgor. allowed to be 8('t 
off against the moneys received by the former 
between the time when ho ent(*rcd into posses- 
sion & the time when having bought up tlie 
mtge., he became mtgee. in possession. — P atch 
V, Wild (1861), 30 Beav. 99 ; 5 L. T. 14 ; 7 Jiir. 
N. S. 1181 ; 9 W. R. 844 ; .54 E. P. 826. 

.] — See Mortgage, Vol. XXXV., pp. 

640, 641, No. 3711. 

277. Against mortgagee — Mortgage of share by 
co-owner — Set-off of occupation rent due on 
partition.] — In a partition action where it liad 
been certified by the master that a certain sum 
was due from H., a co-owner of the property 
forming the subject of the action in respect of 
occupation rent, he not having been tenant of 
Ids co-owners. Upon a sale of the property 
Held : the sum so cert ified could not be set off 
as against a mtgee*. of 11. ’s share though it might 
have been set off against him personally. — H ill 

V, Hickin, [1897] 2 Oh. 579 ; 66 L. J. Ch. 717 ; 
77 L. T. 127 ; 46 W. B. 137 ; 41 Sol. Jo. 696. 
Annotation: — Betd. Kenrick v. Mountbteven (1809), 48 

W. R. 141. 

By mortgagor — Against mortgagee.] — See 
Mortgage, Vol. XXXV., p. 641, Nos. 3712, 3713. 

278. Against transferee— Transfer without 

privity of mortgagor.] — Where a mtge. is trans- 
ferred without the privity of the mtgor., the trans- 
feree takes subject to the state of accounts between 
the mtgor. & the mtgee. at the date of the transfer, 
& whatever the mtgor. can claim in the way of 
set-off against the mtgee. he can claim equally 
against the transferee. — T urner v. Smith, [1901] 
1 Ch. 213 ; 70 L. J. Ch. 144 ; 83 L. T. 701 ; 49 

W. R. 186 ; 17 T. L. R. 143 ; 45 Sol. Jo. 118. 
AnnotcUiona : — Refd. Powell v. Browne (1907), 97 L. T. 854 ; 

De Lisle v. Union Bank of Scotland, [1914] 1 Ch. 22. 

.] — See Mortgage, Vol. XXXV., pp. 

380, 381, Nos. 1241, 1242. 


Set-Opp. 

By devisee of equity of redemption — Arrear of 
interest on legacy from mortgagee to mortgagor— 
Against interest due on mortgage .] — See Mort- 
gage, Vol. XXXV., p. 668, No. 4039. 

Lessee & mortgagee of reversion.] — See No. 202, 
ante. 


Sub-sect. 16. — Negotiable Instruments. 

279. Action by indorsee against maker — Set- 
off by maker — Fraudulent indorsement.] — To a 

declaration against tho maker of a promissory 
note, indorsed by W. to pltf., deft, pleaded a set- 
off duo to him from W. before the indorsement 
to pltf. that W. in order to deprive deft, of his 
set-off fraudulently indorsed to pltf., in order to 
enable pltf. 1o sue on tho said note as agent of 
W., <Sc that there was no consideration for the 
indorsement 1o pltf. & that pltf. suc‘d as agent 
of W. according to the said fraud. Replication, 
dc injuria : -Held : good, as tho substance of 
the plea was, that tlui indorsement to pltf. was 
fraudulent. — Tolhurst v, Notley (1818), 11 

Q. B. 406 ; 17 \u J. Q. B. 97 ; 12 Jur. 43 ; 116 
E. R. 529. 

Liability of indorsee to set-off — Negotiation of 
overdue & dishonoured instruments.] — See Bills 
OF Exchange, Vol. VI., pp. 169, 200-202, Nos. 
1063, 1234-1239, 1242. 

280. Action by holder against drawer — Right 
of joint acceptor to prove set-off.] — Tho joint 
acceptor of a bill of (*x change is not competent to 
prove a set-off in an action by the holder against 
the drawer.- Mainwartng v, Mytton (1815), 1 
Stark. 83 ; 171 E. R. 409, N. R. 

281. Action by indorsee against acceptor— Set- 
off of claim by acceptor against drawer.] — Assump- 
sit by indorsee against acceptor of a bill of ox- 
chang(\ Pleas, first, that before A at the time 
of tho indorsing of the bill by the drawer, the 
drawer was <Sc still is indebted to deft, to an amount 
exceeding tho amount of the bill, A that, after 
the bill became due, in order to deprive deft, of 
his right of set-off, in respect of the said debt, 
ho fraudul(‘iitly, & without any consideration, 
indorsed tho bill to enable pltf. to sue deft, thereon. 
Secondly, that the drawer, before indorsement, 
applied to the Insolvent Debtors Ct. for relief, 
whereby the right to tho bill vested in his assignees: 
— Held : both these pleas wore issuable pleas. — 
Watkinh V, Bknsusan (1842), 9 M. &; W. 422 ; 
11 L. J. Ex. 378 ; 6 Jur. 347 ; 162 E. R. 179. 
Anrwtationa : — Consd. Quids v. Harrison (1854), 10 Exoh. 

572. Befd. Mayhow r. Bloficld (1847), 1 Exch. 409. 
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276 i. By mortgagee — Against mort- 
gagor — What may be set off .] — Metals, 
Ltd. V. Frost (Alta.), [1919] 2 W. W. R. 
247.— CAN. 

b. Against lien for purchaae- 

of tend.}— C ook v. Mason 
(1876), 24 Gr. 112.— CAN. 

^•Against mortgagee — Renta A’ 
profUa ayainat improi^emenla .] — McKib- 
BON V. Williams (1897), 24 A. R. 
122. — CAN. 

i* Compensation for waate.] 

—-Raqhu Nath Dabs v. Ashraf 
Husain Khan (1S67), I. L. R. 2 All. 

— IND, 


. . — T~*l — Tho mtgor. Is entitled 

to set-ofi or deduct the amount of 
cosLs payable to him imder tho dei'roo 
agrainst or from the mortgage debt 
payaWo by him. — SiDU v. Bau (1892), 
I. L. R. 17 Bom. 32.— IND. 

278 i. By mortgagor — Against iraoa- 
— ^cinafer wUhwt privity of 
^P'Ortgagor ,] — -Where a mtgo. is trans- 
rerred without the privity of the mtgor., 
J. — VOL. XL. 


tho transferee takes subject to tho 
state of aecoujit between the mtgor. 
& mtgee. at tho date of tho transfer, 
but not subject to any independent 
debt in no way connected with the 
mtge. — Subram ANT a Aytar r. Sub- 
HAMANIA Pattar (l917h I. L. R. 40 
Mad. 683.— IND. 

n. Amount for aertnees 

rendered aa purchasing agent .] — Nor- 
THARD & Lowe Co. v. Durno, [1927] 
2 D. L. R. 892 ; 69 N. S. R. 310.— 

CAN. 

o. Against assignee of equity of 
redemption — Renta <&: profits against 
improi ements.] — BuniANAN v. McMul- 
len (1877), 25 Gr. 193.— CAN. 
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p. Action by holder against drawer — 
Set-off of breach of duty by agents.]-— 
WOODROFFE & Co. V. MOSS, [191 o] 
V. I. R. 237.— AUS. 


q. Set-off for goods sold 

delivered — Special agreement as to pay- 
ment ,] — To an action on a note defts. 


pleaded a set-off for goods sold & 
delivered, but the evidence showed 
that tho set -off »^*laimed was for goods 
sold to pltf. by deft, on a special agree- 
ment that pltf. should pay a third 
party for them, & not deft. ; —JTeld : 
the goods so delivered could not foim 
tho subject matter of a set-off. — 
MAvniEwsoN V. Carman (1846), 1 
U. C. R. 266.— CAN. 

r. Set-off of joint <£• several 

note of plainiiff <&: others — Smt brought 
against makers.] — Moore v. Andrews 
(1863), 13 C. r. 405.— CAN. 

t. Note for purchase-money — 

Claim for damages for failure to re- 
sell ounng to mortgage .] — On a sale of 
lauds the purchaser gave his note for 
the balance of purchase -money, & 
received a conveyance containing tho 
usual covenants. There was a mtge. 
on tho propel ty at the time for a sum 
less than the note, & the purchaser 
clalinod to set off against the note 
damages he had sustained by being 
unable to resell the land In consequence 
of the mtge. : — Held : not allowable. 
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Sect. 10. — Particular instances: Siib-sects. 10, 17 

282. .] — To an action on a bill of 

exchange for £20, drawn by J. L., & indorsed to 

Itfs., accepted by deft., deft, pleaded, that, 

efore & at the time of the indorsement, J. L. 
was indebted on £1 13s. Id. to deft., & that J. L. 
held the bill on the terms that the sum so due 
should be set off against the amount of the bill ; 
& that J. Li., in fraud of deft., & in collusion with 
idtfs., indoi'sed the biU to them, who sued as 
agents merely of ,T. L. : — Held : the plea was not 
issuable. — Mayhew v. Blofield (1817), 1 Exch. 
169 ; 154 E. R. 199. 

283. Accord & satisfaction by one Joint maker 
of promissory note — Effect on set-off against other 
Joint promissor.] — C. as security for B. joined him 
in a promissory note to A. payable two months 
after date. On the note becoming due, B. was 
unable to take it up, & applied to A. to allow a 
renewal ; A. consented, & received the discount 
for a further period of two months. On B.’s 
saying he would procure the new note as soon as 
he could see the surety, A. observed that it did 
not signify, it might stand over, as it would save 
the stamp. 0. declined to agree to this, & a new 
note was prepared & repeatedly tendered to A. 
who, however, did not take it, alleging that he 
had not got the old note with him, & that he was 
busy, & consequently B. retained the new note, 
& A. continued to hold the old one : — Held : if 
A. agreed with B. that the old note was satisfied 
by the payment of the discount Sc a renewed note, 
& if the oid note was held by A. for B., & B. held 
the new note for A. the old note could not be 
pleaded by way of set-off to an action by C. 
against A. & on the above facts there was evidence 
for the jury that the old note was so satisfied. — 
Snead v. Smith (1851), 17 L. T. O. S. 289. 

284. Set-off against accommodation indorser — 
Right of indorser to notice of dishonour.] — Pltf. & 


deft, were shareholders of a co., when deft, agreed 
to advance certain money to A. B., the manager, 
for the purposes of such co., upon having the bond 
of the said A. B., with the guarantee of pltf. for 
its repayment. In order to carry out such agree- 
ment, & in lieu of such bond & guarantee, a bill 
of exchange was given, which was drawn by such 
manager upon Sc accepted by himself as agent & 
on behalf of such co., & indorsed by pltf. to whose 
order it was made payable : — Held : pltf. was 
entitled Id notice of dishonour ; & therefore, for 
want of such notice, deft, could not make the bill 
the subject of a set-off. — Maltass v. Siddle (1859), 
6 C. B. N. S. 494 ; 28 L. J. 0. P. 257 ; 83 L. T. 0. 8. 
124; 5 Jur. N. S. 1169; 7 W. B. 449; 141 
E. R. 549. 

Default in payments to loan society — Right of 
set-off of earlier payment — Against promissory 
note given as security.] — See Loan Hocteties, 
Vol. XXXII., p. 557, No. 10. 


Sub-sect. 17. — Partners. 

285. Set-off between partners — Claim on private 
debt — Set-off of partnership debt.] — ^As to the 

equity of set-off for partnership debts paid by a 
continuing partner, against a legal debt due from 
him to a retired partner, upon a bond for a private 
loan. One of two partners, as bankers, lent to 
his partner a sum of money on the joint Sc several 
bond Sc covenant of the borrower & another per- 
son in 1821, Sc died in 1833 ; the obligor continued 
to pay interest till 1843, when he died. Sc his exor. 
paid interest up to 1847, On the death of the 
obligee in 1833, some settlement of the banking 
affairs was come to between his exor. Sc the sur- 
viving partner Sc another subsequently admitted, 
which the exor. alleged was final, but which was 
disputed. The exor. of the obligee then became 
a partner & other changes subsequently took place 


— Stevenson v. Hoduer (18G9), 15 
Gr. 570.— CAN. 

a. Set-off of cheque vayahle. 

1o hearer initialed by cashier .] — COM- 
MERCIAL Bank v. Flemtno (1872), 14 
N. B. Jl. (1 I’ug.) 36.— CAN. 

b. Sei-off of damages for 

0)ii8represe7)tathm.] — Georoian Bay 
Lumber Co. of Ontario v. Thomp- 
son (1874), 35 U. C. K. 64.— CAN. 

c. Set-off of payments made 

hy defendant (d request of — 

KENT V. Speotor (Man.) (1907), 6 
W. L. R. 14.— CAN. 

d. Against maker <&• indorser jointly 
— Set-off of separate debt to maker 
or indorser,] — If the holder of a 
note sue the maker & Indorser in a 
joint action, the separate debt of pltf. 
to the maker or indorser cannot be 
set off irndor a ^int plea of set-off. — 
Paterson v. Howison & McGan 
(1846), 2 U. C. R. 139.— CAN. 

e. Sei-off hy two of indorsers 

— Set-off more than claim.] — In an 
action against maker & indorsers of 
a note, upon a plea of set-off by two 
of the Indorsors : — Held : the jury 
could only give them a verdict, but 
could not find for them any sum beyond 
the note. — Nowlan v. Spawn (1858), 
16 U. C. R. 334.— CAN. 

f. Collateral transactions.] — 

In an action against the maker & 
indorser : — Held : neither could plead 
separately a set-off not arising out of 
or connected with the note. — -HuaHES 
r. Snure (1863), 22 U. C. R. 597.— 
CAN. 

g. Sei-off for work done.] — 

Commercial Bank tJ. Harris (1868), 
27 U. C. R. 526.— CAN. 


h. Note due after service of writ.] 
— A promissory note made by pltf. 
to deft., falling duo after the service 
of pltf.’s writ, but before declaration 
filed, may be set off in the action. — 
TH6RNE V. Haiout (1842), 3 Ont. Dig. 
6362.— CAN. 

k. Note for sum payable in specific 
artwles.] — A note for the payment of a 
certain sum In specific articles becomes 
a money debt after the time for 
delivering the articles has elapsed, & 
a set-off is admissible in an action 
upon it. — Steeves v. Hopper (1849), 
6 N. B. R. (1 All.) 394.— CAN. 

l. BiU of exchange stamped after 
acceptance <£: indorsement.] — Deft. 

leaded os a set-off to pltf. *8 claim a 
ill of exchange accepted by pltf. & 
indorsed to him. 1*1 tf. replied that the 
bill at the time of its acceptance & 
indorsement was not stamped accord 
iiig to law. Deft, demurred : — Held : 
the replication was good. — Bittleb v. 
Evans (1873), 9 N. S. R. 171.— CAN. 

m. Note given for composition — 
Set-off of paymerUa on overdue notes 
held as collateral security.] — ^When pltf. 
pi*oved his claim against the insolvent’s 
estate ho hold, as collateral security, 
certain overdue notes, which he did 
not mention & he afterwards received 
certain payments on them : — Held : 
such payments could not be allowed as 
a set-off in this action under R. S. O. 
1877, o. 50, 8. 142. — Pitch v . Kelly 
(1879), 44 U. C. R. 678.— CAN. 

n. Trustee holding money in trust for 
parties acquiring overdue note of one 
of parties — Set-off of balance in hand 
against amount of note.] — person, 
whilst holding a sum of money in trust 
for A. & B., pending the decision of a 


suit of A. against B., may acquire an 
overdue promissory note of one of the 
parties &, upon the settlement of th(‘ 
suit, may then set off any balance 
found to DC In his hands for such party 

X inst tho amount of the note, 
jther ho holds such note for his own 
benefit or that of another ; provided 
he has no notle-e of any assignment 
of such balance by such party in favour 
of some third person. — Sifpon v. 
Colbwell (1897), 11 Man. L. R. G53. 
—CAN. 

o. Set-off against deposU at bank — 
Note under discount not matured.] — 
Ontario Bank v. Roui'hier (1900), 
32 O. R. 67.— CAN. 

p. Note for price of horse — Set-off 
of damage's for breach of warranty .] — 
In an action on a promissory note 
given for the price of a horse deft, may 
set off damages for breach of warranty. 
— Executors* & Administrators’ 
Trust Co. v. Hokhn, [1917] 2 W. W. R. 
291 ; 34 D. L. R. 287 ; 10 Sask. L. R. 
135.— CAN. 

q. Unliquidated claim.] — Set-off of 
an unliquidated claim against a 
claim on a promlssoiy note Is not 

S ermlssible. — M aung Kyan Nga v. 

[. A. R. T. A. R. Abunachalam 
PiLLAY (1927), I. L. R. 5 Ran. 620.— 
IND. 

r. .] — Mayne V. M‘Alli8Ter 

(1830), 3 Ir. L. Rec. let. ser. 346.— IR. 

PART I. SECT. 10, SUB-SECT. 17. 

286 i. Set-off between partners — Claim 
on private d^t — Set-off of perrtnership 
debt.] — Bockfinger v. Murray (Y. T.) 
(1905), 1 W. L. R. 260.-~-CAN. 

t. Set-off of partnership matter 
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in the fijm, each new firm taking on itself all the 
former liabilities & assets. In 1847 the firm in 
which the exor. had continued a partner became 
bkpt. In a suit for the administration of the 
estate of the obligor certain creditors of the firm, 
on promissory notes given prior to 1833, whose 
debts had been adopf^d by the successive firms, 
were admitted as separate creditors of hia estate. 
The exor. of the obligee was admitted as a creditor 
for the loan, & no equitable set-ofC for contribution 
was allowed, none having been established in 
respect of the said estate of the obligee being 
separately liable to creditors, although it was 
probable that, in winding up the partnership 
affairs, some claim by the obligor’s estate against 
the estate of the obligee might be established. 
In an administration suit a creditor’s claim was 
admitted as a claim only by the master’s report, 
to which the creditor did not except. Shortly 
afterwards the result of a suit tended to establish 
his debt ; after more than a year creditor 
petitioned to be admitted as a creditor against the 
estate : — Held : he might be admitted, without 
being charged with the costs, which had not been 
increased by the delay. — Lee v. Flood, Exp. Lott 
(1864), 2 Sm. & G. 250 ; 2 W. R. 348 ; 65 E. R. 
386. 

.] — See Partnership, Vol. XXXVI., i>. 
426, No. 946. 

286. Set-off against assignee of partnership — 
Debt due from partnership before assignment.] — 

A., B., O. & D. are in partnership together, & C. & 
D. also trade on their separate account. The 
partnership of A. & co. becomes indebted to C. & 
L). & to satisfy such debt they indorse a note given 
to them. In an action by 0. & D. as indorsees 
of that note, debtor may set off any demand he 
has against A. & co. — Puller v. Roe (1793), 
Peake, 260 ; 170 E. R. 149, N. P. 

Claim by partnership — Set-off of separate claim 
against one partner.] — See Partnership, Vol. 
XXXVI., pp. 367, 406, 513, Nos. 446, 763-769, 
1817. 

Claim against partner on separate debt — Set-off 
of partnership debt.] — See Partnership, Vol. 
XXXVI., pp. 374, 407, Nos. 514, 770. 

Claim against receiver of partnership — Set-off of 
claim for remuneration.] — See Partnership, Vol. 
XXXVI., p. 489, No. 1638. 

Set-off in bankruptcy.] — See Bankruptcy, Vol. 
IV., pp. 389-391, 415, 448, 449, Nos. 3563-3583, 
3748, 4054 ; Vol. V., p. 743, No. 6415. 


Sub-sect. 18. — Sale op Goods. 

287. Action for price — Set-off for goods sold & 
not delivered.] — If A. agree to make a waggon for 

B. & make it accordingly, but refuse to deliver it 
unless the money is paid on delivery, the money 
which was to be paid for the waggon may be set 
off to any demand of B. against A. as goods 
bargained & sold. — Dunmore v. Taylor (1791), 
Peake, 60 ; 170 E. R. 77, N. P. 

288. Buyer holder of bill on which seller 

liable as acceptor.] — In assumpsit for goods sold & 
delivered, deft, may set off money due upon 


pltf.’s ^ceptance of which deft, has become 
holder since the sale & before delivery of the goods, 
though he has agreed to give pltf. ready money 
for them. — C ornforth v. Rivett (1814), 2 M. & S. 
510; 105 B. R. 471. 

AmuMions : — Refd. M'Oillivruy v, Sinison (1820), 9 Dow. 

& Ky. K. B. 35 ; aarke v. Fell (1833), 4 B. & Ad. 404. 

289. Set-off of goods paid for but returned.] 

— B. had, on a previous bill delivered, been paid 
for a livery suit which he had furnished & immedi- 
ately taken back from the coacliman : — Held : A, 
was entitled to be allowed the amount paid for 
this suit on a plea of set-off for money had <fc 
received pleaded in an action for the amount of 
a subsequent account for clothes. — H unter v, 
Berkeley (Countess) (1836), 7 C. & P. 413, N. P. 

290. Set-off of insurance moneys received 

by seller — Insurance for benefit of seller.] — Pltfs., 
refiners of sugar, sold to deft., a broker, a certain 
number of “ titlers ” or sugar loaves then lying 
in their warehouse. A sold note delivered to the 
buyer, contained a description of the numbers & 
niarks on the titlers, & also the following terms, 
viz., “ Prompt one month . . . goods at seller’s 
risk for two months.” It was the practice to 
weigh titlers so sold when & not until the brokers 
or their sub-purchasers came to remove them from 
the refiner’s premises ; but an estimated price 
calculated on their approximate weight was paid 
on the “ prompt ” day, & the difference between 
the sum then paid & the aci/ual price adjusted 
after the weighing was accomplished. The 
approximate price of the titlers in question was 
accordingly paid at prompt. They remained on 
the premises after the expiration of two months 
from the sale, &> were subsequently destroyed by 
fire together, with a quantity of unsold sugar. 
Pltfs. having insured all the contents of their 
warehouses by floating policies covering goods 
on the premises, “ sold & paid for, but not re- 
moved,” received the sum insured from the 
insurance office, but the amount was not enough 
to compensate them for the loss of their own 
goods. They had no agreement with their 
customers to insure sugar sold, but not taken away. 

An action having been brought by pltfs. against 
deft, for the price of the sugar sold to him ; — 
Held : he could not set off any part of the money 
paid by the insurance office to pltfs., against the 
price, as the insurance was not effected for his 
benefit, & was only sufficient to cover their own 
loss. — M artineau V. Kitchtnq (1872), L. R. 7 
Q. B. 436 ; 41 L. J. Q. B. 227 ; 26 L. T. 836 ; 20 
W. R. 769. 

Annotdiion : — Mentd. Tlio Parchim, [1918] A. C. 157. 

291. Breach of contract after delivery of instal- 
ment — Set-off of Instalment against claim for 
payment of debt.] — A. being indebted to B., the 
latter agreed to accept the amount by instalments, 
O. imdortaking to guarantee the payment of them. 
On the day after the first instalment became due 

C. remitted to B. the amount, partly in bills not 
then due, & partly in bank notes. B. wrote, 
acknowledging the receipt of the bills & notes. Sc 
said they should be placed to A.’s account. At 
the time of making the agreement, A. contracted 
to sell & deliver to B. a large quantity of bark. 
He delivered a small part only, & failed to complete 


upon adjustment of ctccourUa — Plain- 
Uff claiming property hrottoM into part- 
nerahip .'^ — ^McDonald v. Power (1878) 
12 NV S. R. (3 R. & C.) 340.— 

CAN, 

a. Claim against partner — Set-off 
against claim of partnership .} — Howes 
V. Kinsey (N. W. T.) (1906), 3 W. Ti. R. 
183,— CAN, 


b. Claim hy retiring partner against 
partnership — Set-off of private debt to 
partnership An v. Middleton 
(1866), 6 Maoph. (CJt. of Sess.) 159; 
39 Sc. Jur. 87. — SCOT. 

PART 1. SECT. 10, SUB-SECT. 18. 

o. Action for price — Set-off for goods 
sold dt delivered .} — Croucherv. Gunn 


(1881), 14 N. S. R. (2 R. & G.) 370 ; 
2 C. L. T. 107.— CAN. 

d. Set-off for advertisement 

in newspaper.} — Gland v. Bertram 
(1887), 19 N. S. R. (7 R. & G.) 512 ; 
8 C. L. T. 61.— CAN. 

e. Set-off for wages.} — Neudorp 

Trading Go. o. Wanlbss (N. W. T.) 
(1907), 6 W. L. R. 377.— CAN. 

D D 2 
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Sect 10. — Pariicular insianccs: Suh-Mech, 18, 19 
20 , 21 d: 22 .] 

liis contract. B. never returned the part 
delivered ; — Held : A. was entitled to set off the 
value of that part against B.’s demand. — H hipton 
V. Oasson (1826), 5 B. 4te C. 378 ; 8 Dow. & By 
K. B. 130 ; 4 L. J. O. S. K. B. 199 ; 108 E. R. 141 
292. Set-off of claim under rules of Produce 
Brokers Association — Against claim for special 
damage.] — By two contracts made in Nov. 1918, 
the sellers, W. H. & co. sold to the buyer 3^ tons 
('eylonese essence of citronella, c.i.f. Marseilles. 
The contracts contained {inter alia)^ provisions 
as follows : “ Delivery : shipment from Ceylon 

beginning of Dec. Terms : terms of the General 
Produce Brokers’ Assocn. London.” One of the 
terms of the Assocn., Rule 9 (/), piovidcd that 
” whenever . . . the seller has failed to fulfil the 
terms of the contract the buyer shall close by invoic- 
ing back the produce to the seller at once, at a price 
& weight to be fixed by arbn., which price shall 
be not less than 2 per cent., & not more than 10 per 
cent, over the estimated market value of the ship- 
ment contracted for on the day on wliich the 
default occurs, the difference to be due in cash in 
seven days.” The sellers committed a breach of 
both contracts by failing to ship the citionella at 
the time agreed. Negotiations took place between 
the parties ; the buyer informed the sellers that he 
had already resold t/he citronella to buyers in 
France, but he would be willing to extend the time 
for shipment if his buyers in France would consent 
to such extension, 'llie Fi*ench buyers agreed 
that, subject to their being allowed an abatement 
of the price, they would accept delivery if ship- 
ment was made not later than Jan. 23, 1919, &> 
on this being communicated to them, the sellers 
undertook to ship by that date. The sellers again 
made default. The paiiies went to arbn., the 
buyer claiming as special damage the profit which 
he would have made if lie had been able to carry 
out his contract of resale to liis buyers in France, 
& the sellers contending that no special damage 
was recoverable & that in any event a sum of 
money was payable to them by the buyer under 
Rule 9 (/). The umpire stated a case under 
Arbitration Act, 1889 (c. 49), s. 7 ; — Held: in a 
case in which a buyer was entitled to recover 
special damage, Rule 9 ( / ) did not operate to give 
a defaulting seller the right to recover a sum from 
the buyer which could be set off against the sum 
payable as special damage . — Re Bourgeois & 
Wilson, Holgate & Co. (1920), 25 Com. Cas. 
260, C. A. 

Annotation : — Distd. Lancaster v. Turner, [1924] 2 K. B. 222. 

Reduction of price on breach of warranty.] — 

See Sale op Goods, Vol. XXXIX., pp. 472, 473, 
Nos. 956-963. 


Sub -SECT. 19. — Sale of Land. 

293. Action for specific performance — Set off 
of mortgage debt — Against unpaid purchase money.] 


— A. became purchaser at an auction of certain 
estates, for which he was to pay a sum of £2,700. 
He paid the usual deposit of £270. The conditions 
of sale provided that interest at 4 per cent, should 
be paid on the balance of the purchase-money. 
He was previously mtgee. of the same estate, with 
other property, secured for the repayment of 
£2,000 at 5 per cent, interest. Under the contract 
for sale the purchaser entered into possession of the 
estate, without having waived any objections 
there might be to the title. As mtgee., he was in 
possession of the principal title deeds. A con- 
siderable period of time, nearly ten years, elapsed 
without the formal conveyance being executed, 
the evidence of title not having been completed. 
No account of the interest due on the mtge., or on 
the deposit, had been come to : — Held : the 
necessary accounts should be taken upon the 
principle that at the time the purchaser took 
possession, the amount due on the mtge. was to be 
considered as a payment or set-off, pro tanio, 
against the amount of the purchase-money ; with 
a direction to charge 4 per cent, only on the balance 
of the purchase-money. — Wallis v. Bastard 
(18.53), 4 De G. M. & G. 251 ; 2 Eq. Rep. 608 ; 
22 L. T. O. S. 162 ; 17 Jur. 1107 ; 2 W. R. 47 ; 
43 E. R. 503, L. O. & L. JJ. 

294. Set-off of rent received by purchaser 

in possession.] — A dispute arose between the 
trustees for deceased vendor & a purchaser, 
the purchaser claiming to bo entitled under his 
agreement to an additional piece of land. The 
trustees filed a bill & obtained a decree for specific 
performance, excluding the additional piece of 
land. The trustees had not allowed the purchaser 
to take possession of the rest of the land whilst 
the purchase-money remained unpaid, & in the 
meantime the rest of the land was allowed to lie 
waste : — Held : the purchaser must be allowed 
to set off against the interest payable by him the 
amount of rent which might have been received, 
& the amount of deterioration. — Phillips v, 
Silvester (1872), 8 Ch. App. 173 ; 42 L. J. Ch. 
225 ; 27 L. T. 840 ; 21 W. R. 179, L. C. 

Annotations : — Refd. Plews v. Samuel, [1904] 1 Cli. 464. 
Mentd. Royal Bristol Permanent Bldg. Soc. v. Boinasli 
(1887), 35 Ch. D. 390 ; Bolton Partners v. Lambert (1889), 
41 Ch. D. 295; Clarke v. Ramme, [1891] 2 Q. B. 466 ; 
Leppington v. Freeman (1891), 65 L. T. 145 ; Newman v. 
Maxwell (1899), 80 L. T. 681. 

295. Agreement to set off debt of vendor 

against purchase-money — Purchaser without know- 
ledge of bankruptcy.] — A. contracted to do cei4)ain 
vork in connection with some houses debtor was 
building. In Feb, 1908, £100 became due to A. 
on the architect’s certificate, which debtor could 
not pay. Debtor subsequently suggested that A. 
ihould buy four of the houses & so satisfy the 
imount due under that certificate & also under a 
urther certificate which would shortly be given. 
About the middle of J une A. signed two contracts 
tor the purchase of four houses. The first contract 
tvas for three houses on which the £100 was treated 
as a deposit. The other contract was for the 
Durth house. On the making of the contracts 


PART I. SECT. 10, SUB-SECT. 19. 

f. Set-off of balance of unpaid pur- 
vhase-moTiev secured by mortoaoe.] — 
After a conveyance, incumbrances 
upon the property sold were discovered, 
created by a former owner, but of 
which neither the vendor nor the pur- 
chaser had been previously aware. 
The covenants given by the vendor 
only extended to his own acts & the 
acts of those claiming imdor him : — 
Held: the vendor was not bound to 

S ay off the inoumbranoes, & therefore 
tiat the purchaser was not entitled to 


sot off against them u balance of his 
purchase money remaining unpaid & 
secured by mortgage . — Re Buck, Peck 
V. Buck (1873), 6 P. R. 98,— CAN. 

g. Set-off of deficiency on re-sale 
against amount found due for improve - 
menisci — Order granted, allowing the 
amount of the deffeionoy on re-sale 
to be set off pro tanio against the 
amount found due for Improvements. — 
Ontario Bank v. Sirr (1876), 6 P. R. 
277.— CAN. 

h. Purchaser with notice of mort- 
gage — Set-off of amount due on p^ir- 


cha8er*8 mortgage for unpaid purchase 
mxmey — Covenant by vendor to pay off 
nwrtgage .] — Whore lands are sold upon 
which there Is a subsisting mtge., of 
which the purchaser is aware, & the 
vendor covenants that he will pay it 
off, the purchaser cannot set off against 
such mtge. the amount due upon a 
mtge. given by himself for unpaid 
purohMe money, which has been 
transferred to a bond fide purchaser. — 
Wood v. Page (1879), 26 Or. 305. — 
CAN. 


k. Sei-off of amount of incum* 
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it was verbally arranged that the £100 & th( 
amount due under the final certificate should bt 
set off^ against the purchase-money. On July T 
debtor’s solrs. approved the conveyance, & or 
Jxily 11 A. heard ihat debtor had committed ar 
act of bkpcy. on J une 30, & on Oct. 12, a receivinjj 
order was made. Debtor had mortgaged the 
houses, & A. having paid off the mtge., tooi 
possession of the houses : — Held : there were 
mutual dealings between the parties & withir 
sect. 38 of the Bankruptcy Act, 1883 (c. 52), s. 38, 
& A. could set off the amount of the two certificates 
against the purchase-money, & was entitled to a 
conveyance of the equity of redemption of the 
houses from the trustee in bkpcy. — Re Taylor, 
Ex p, Norvbll, [1910] 1 K. B. 502 ; 79 L. J. K. B. 
610 ; 102 L/. T, 84 ; 17 Mans. 145 ; sub nom. Re 
Taylor, Ex p. Sutcliffe, 20 T. L. R. 270; 54 
Sol. Jo. 271, O. A. 

Annotations : — Apld. lie City Life Ahscc., [192C] Ch. 191. 

Refd. Lilia’s Trustee r. Dixou-Johuaon, [1924] 2 Ch. 451. 


Sub-sect. 20. — Shipping. 

SeCi geiierally^ Shipping. 

Seaman’s wages.] — See Admiralty, Vol. 1., pp 
137, 184, Nos. 447-449, 975-978; & Shipping. 


Sub-sect. 21. — Solicitors. 
Sec Solicitors. 


Sub-sect. 22. — Sureties. 

296. Set-off by surety against creditor — What 
may be set off — Contract for sale of goods — 
Difference in price.] — A surety agreed to guarantee 
the payment of goods supplied by pltf. to B. under 
a contract with Govt. At the time the guarantee 
was given negotiations only were on foot, but soon 
after the Govt, contract was made with B., & also 
the sub-contract between B. & pltf. Each con- 
tract provided that the arts, were to be supplied 
within given periods ; but, in point of fact, the 
arts, were not supplied by pltf. to B. or by B. to 
Govt., until long after the fixed period. Govt., 
however, had the option, & waived the delay, & 
paid B. the contract price. B. not having paid 
pltf., pltf. sued the surety on the guarantee, & the 
surety sought to show that the price given by B. 
in the contract with pltf. was a high one on account 
of the shortness of the time within which the goods 
were to be delivered, that the market price at 
the time the goods were delivered was much lower, 
& he claimed to set off the difference between the 
two prices in this action : — Held : the surety could 
not set off the difference in price. — Oastler v. 
Pound (1803), 1 New Rep. 393 ; 7 L. T. 852 ; 
svib nom, Oastler v. Round, 11 W. R. 518. 

.] — See Guarantee, Vol. XXVI., pp. 

110, 111, Nos. 767-774. 

297. Action by creditor to realise 


other security — Equitable mortgage by deposit.] — 

A father put his sons in possession of land of which 
the father was equitable owner, subject to a 
vendor’s lien. The sons paid the father for build- 
ings previously erected by him, & built others at 
considerable expense. The sons afterwards, pre- 
tending to have the father’s consent, deposited 
the contract for the land to secure present & future 
advances from their bankers, & shortly afterwards 
became bkpt. The bankers then required a con- 
veyance from the father, which he refused, alleging 
that the contract had been improperly abstracted 
from him, that the demand of the bank was his 
first intimation of the transaction. The father 
having been before the deposit surety for his sons 
in an independent matter & having after their 
bkpcy. been called upon to pay, <& having in con- 
sequence assigned his proj^erty to trustees for 
creditors : — Held : he would have had a set-off 
against the lien in the hands of the sons, but 
not as against the bank. — Unity Joint-Stock 
Mutual Banking Assocn. v. King (1858), 25 
Beav. 72 ; 27 L. J. Ch. 585 ; 31 L. T. O. S. 128 ; 
4 Jur. N. S. 470 ; 6 W. R. 264 ; 53 E. R. 563. 
Annotations : — Consd. Millard w Harvey (1864), 11 L. T. 
360. Refd. Pllmmcr i\ Welllngtou Corpn. (1881), 9 
App. Cas. 699. 

Loss of security by negligence of creditor.]— 

See Guarantee, Vol. XXVI., p. 190, No. 1469. 

298. Set-off by creditor against surety — Claim 
against surety’s security— Surety without notice of 
claim.] — The money payable on a policy of insur- 
ance on the life of A. deposited with the insurance 
CO. as a security for a loan to B. is to be paid to the 
surety of B. satisfying the loan, & cannot be set off 
against a debt duo by A. to the insurance co. of 
which B.’s surety had no notice. — Re Jeffery’s 
Policy (1872), 20 W. R. 857. 

.] — See Guarantee, Vol. XXVI., p. 104, 

Nos. 718-720. 

299. Set-off between surety & debtor — Bank- 
ruptcy of debtor — Set-off against dividends re- 
covered.] — Where a creditor having a guarantee for 
a part of his debt, proves under a commission of 
bkpcy. against his debtor’s estate for the whole, 
the guarantor is entitled to have the dividends 
distributed rateably over the whole debt, & to 
set off the amount of the dividends relating to 
that part which he is liable to pay. — Raikes v, 
Todd (1838), 8 Ad. &; El. 846 ; 1 Per. & Dav. 138 ; 

1 Will. WoU. & H. 619 ; 8 L. J. Q. B. 35 ; 112 E. R. 
1058. 

Annotations Consd. Bower v. Harris (1841), Cr. & Ph. 351 . 
Refd. Ellis V. Emmanuel (1876), 1 Ex. D. 157. Mentd. 
Keimaway v. Trolcavan (1839), 5 M. & W. 498 ; Lang 
V. Nevill & Dmeo (1841), 6 .lur. 217 ; Allnut L v. Asbeiidou 
(1843), 12 L. J. C. P. 124 ; Johustou v. Nlcholls (1845), 

1 O. B. 251 ; Chapman v, Sutton (1846), 2 0. B. 634 ; 
Balnbridgo v. Wade (1850), 16 Q. B. 89 ; Thackwell v, 
Gaidlner (1851), 5 Do G. He Sm. 58 ; Caballero v. Slater 
(1854), 23 L. J. C. P. 67 ; Oldershaw v. King (1857), 2 
H- fc N. 399. 

;] — See, also, Guarantee, Vol. XXVI., pp. 

138, 139, Nos. 1014-1021. 

Set-off by sinety for trustee on bankruptcy — 
Set-off of sums due to trustee for remuneration.] — 

See Bankruptcy, Vol. IV., p. 243, No. 2301. 

Set-off by Indemnifler.]— See Guarantee, Vol. 
XXVI., p. 244, Nos. 1898-1902. 


brance concealed by vendor .] — Love* 
bAOB V, Habrinqton (1879), 27 Gr. 
178.— CAN. 

!• Rescission by reason of default or 
^andonment — Sd-off of damages for 
breach of contract <£? fair interest or 
rental for use db occupation. h — Semble : 
upon rescission by reason of default & 
abandonment, or the purchaser, the 
purchaser is entitled to bo refunded 


instalments of purchase-money paid 
by him, but tho vendor can set on 
damages occasioned by tho purchaser's 
brcocQ of contract, & a sum of inonev 
equivalent either to fair interest on 
l]»e purchase -mone> or to a fair rental 
for use & occupation. — Tavkndek r. 
Edwakds (1908), 8 W. L. li. 308 ; 1 
Alta. L. R. 333.--CAN. 


m. Set'Off of o<cupation rent.] — 


ALLAN V. ItlOPEL (1913), 26 W. L. li. 
248 ; 5 W. W. H. 712; 14 D. L. K. 
811 ; 7 Alta. L. li. 65.— CAN. 

PART I. SECT. 10, SUB-SECT. 22. 

n. Set-off by surety against creditor 
— Private account against clerk impro- 
perly set off %n previous action .] — 
Franklin v. Gueam (1860), 20 U. C. 11. 
84.— CAN. 
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Sect, 10. — Particular imtiotccs: Suh-secis, 23 <fe 24. 
PaH II, Sect, 1.] 

SUB-8ECT. 23. — Trustees and cestui que 

TRUST. 

See Trusts & Trustees. 


Hub-sect. 24.7-\Vork and Labour, 
Contracts for. 

300. What may be set-off — Value of work per- 
formed by employer.] — Wliere a pei'son is employed 
to do certain work for a certain sum, & part of 
the work is afterwards done by the employer, 
the amount of the latter work is matter, not of 
set-off, but of deduction. Where, therefore, in 
debt for work & labour, deft, pleaded, never 
indebted except as to £37 6s. 8d., payment of 
£30 Sa, before action, «fc payment of £1 35. 8c?. 
into ct., & pltf. joined issue on the first & second 
ideas, & took the £1 35. Sd, out of ct., & at the 
trial deft, proved an agreement to do the work 
for £40, & that ho had paid £30 35. on account, 
independently of the £1 35. Sd. paid into ct.. & 
to cover the balance, £2 135. id., he proved that 
he had employed workmen to finish the work. 
At had paid them the last mentioned sum ; — 
Held : the evidence was admissible under the 
plea of never indebted, & the £2 135. 4 c?. could 
not be pleaded as a set-off. — Turner v. Diaper 
(1841), 2 Man. & G. 241 ; 2 Scott, N. K. 447 ; 
133 E. R. 736. 

Annotation : — Refd. Seeger v. Duthio (1860), 8 C. B. N. S. 45. 

301. Expenditure in repair of negligent 

work.] — A. contracted to build a shed for B. 
Terms, everything to be completed to satisfaction 
of B.’s engineers, payment 90 i>er cent, on com- 
pletion of work, 10 per cent, to be held over 
for six months to answer defects in work, A. 
sent in his bill in Feb. as for completed shed with 
a letter containing these words, “as the shed 
will be completed b^efore the close of the month,** 
& was paid 90 per cent, of the price. In Oct. 


B., who had done repairs to the shed, which A. 
declined to do, offered to pay the residue, after 
deducting the cost of such repairs. In an action 
by A. for the whole of the residue : — Held : defts. 
were not estopped by the payment in Feb. from 
showing that the work was not completed, nor 
from going into the amount of the defective 
work ; the amount paid by defts. for repairs 
was not the subject of a set-off ; there was evidence 
to go to a jury of work done by A. since Feb. & 
till Oct. six months had not elapsed since the 
completion of the work. — ^Moss v. London & 
North Western Ry. Co. (1874), 22 W. R. 632. 

302. Deduction for work performed 

negligently.] — If A. employ B. to make bricks 
for him at a stipulated price per thousand, & B. 
do so, & some of the bricks be so badly made as 
to be good for nothing, A. will be entitled to make 
a deduction for those badly made bricks out of 
the stipulated price, & may make such deduction 
in an action brought by B. for the stipulated 
price ; but if the bricks be badly made in a trifling 
degree, only so as merely to be less valuable than 
they otlierwise would have been, A., in an action 
for the stipulated price, will not be entitled tr) 
make any deduction on this account. — Pakdow 
V. Webb (1842), Car. & M. 531, N. P. 

303. Action to recover overpayment —On 

failure to complete work — Value of work done.] — 
Pltf. in the county ct. sought to recover £47 1 85 . id, 
under the following cii’cumstances. Deft, had 
done work for pltf. under a contract to the value 
of £219 25. id. During the progress of the work, 
pltf. had from time to time made payments in 
respect of it, which, together with £14 paid 
to deft.’s workmen for wages, amounted to 
£207 O 5 . 8d., thus exceeding the value of the work 
done by £47 I 85 . 4c?., the amotmt claimed in the 
action. The money overpaid by pltf. was to bo 
repaid by the doing of work ; but deft, stopped 
the works before they were completed ; — Held : 
the value of the work done was not the subject 
of a set-off, & pltf. could recover the money in 
the county ct. — Rigby v. Wheeler (1854), 18 
J. P. 298. 


PART I. SECT. 10, SUB-SECT. 24. 

301 i. What inay he set-off — Kx 
penditure in repair of negligent vixyrk .] — 
Allen v . DEiiNB (1910), 14 W. L. K. 
622.— CAN. 

302 i. Deduction for uxtrk per- 

formed neyligenily.] — Cutler v. Morse 
(1888), 12 P. R. 594.— CAN. 

802 ii. .] — Sanderson v. 

ASUFIEU) (1889), 13 P. R. 230.— CAN. 

o. Money paid under agree- 

ineni.] — In assumpsit for work & 
labour, etc., deft, attempted to prove 
by way of set-oflf money received from 
him by pltf.. In pursuance of an agree- 
ment to wMch they were mutually 


bound, & wldch was to be paid by pltf. 
into a bank, being tolls received by 
deft, as keeper of a gate rented by 
him, & for which pltf. had become 
security for him : — Hetd : not the 
subject of set-off. — Denison v. 
Donnelly (1846), 2 U. C. It. 391. — 
CAN. 

p. Payment for cutting wood 

at so rmwh per cord.] — A eet-ofl for 
money due for cutting wood, upon a 
special agreement imder seal, to give 
deft, so much per cord for cutting : — 
Held : a liquidated demand, & the 
subject of 8ot-off. — Geddks v. Mc- 
Cracken (1849), 5 U. C. R. 673.— CAN. 

q- .] — In assumpsit, deft, may 


show, imdor a notice of set-off for 
work & labour & on account stated, 
that he did work for pltf. under a 
contratst under seal ; t hat. he did extra 
work, & that after the completion of 
the work ho settled with pltf. ; that 
mutual accoimts were stated between 
them, & that a balance was found to 
bo duo to deft. — Holmes ??. Billings 
(1862), 10 N. B. li. (5 All.) 232.— CAN. 

r. Goods sold <fe* delivered.] — 

Stephens & Irving v. Awalt (1910), 
9 E. L. U. 262.— CAN. 

t. Amount due for goods sold on 

commission .] — Amir Zama v. Nathu 
Mal (1886), I. L. R. 8 All. 396.— IND. 
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Part II. — Counterclaim. 


Sect. l.—IN GENERAL. 

See Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 39 ; R. S, C., Ord. 19, 
r. 3, Ord. 21, r. 10. 

804. Nature of counterclaim — Creation of 
statute.] — Stookb v. Taylor, No. 2, ante. 

305. Whether Independent action.] — 

Stooke v. Taylor, No. 2, ante. 

306. .] — Molloy V, Kilby, No. 440, 

post. 

307. .] — (1) Relief can be given on 

a counterclaim in respect of a cause of action 
accrued to deft, subsequently to the issue of the 
writ in the original action. Semble^ a counter- 
claim is an independent action & not part of the 
original action, though for convenience the two 
are tried together. 

(2) It is to my mind evident that there is no 
intention to confine the claim made by the counter- 
claimants to damages or to an action of the same 
natiuxj as the original action (Fry, J.). — Beddall 
V. Maitland (1881), 17 Ch. D. 174; 50 L. J. 
Ch. 401 ; 44 L. T. 248 ; 29 W. R. 484. 

Annotations : — As to (A) Apld. McGowan v. Middleton (1883), 
11 Q. B. 1). 464. Refd. Andrew v. Aitkon (1882), 51 L. J. 
Ch. 784 ; Toke v. Andrews (1882), 8 Q. B. 1). 428 ; Fraser 
V. Cooger, H^] (1883), 31JW. H. 714. As^^ 


1 K. B. 720, 

308. .] — Deft, may not serve a third 

party out of the jurisdiction with a counterclaim ; 
although he may, if necessary, commence a fresh 
action against him, 

A counterclaim cannot be said to be a writ or 
notice of a writ (Pollock, B.). — Potters v. 
Miller (1883), 31 W. R. 858. 

309. .] — Hewitt & Co. v. Blumer 

& Co. (1880), 57 L. J. Q. B. 196, n. ; 3 T. L. R. 
221, C. A. 

Annotations : — Refd. Shrapnel v, Lolng: (1888), 20 Q. B. D. 

334 ; Atlas Metal Co. v. Miller, [1898] 2 Q, B. 500 ; Sharpe 

r. Hagglth (1912), 106 L. T. 13. 

310. .] — Ord. 65, r. 12, by which 

pltf., who recovers a sum not exceeding £50 in 
an action of contract, is entitled only to costs 
on the county ct. scale unless the ct. or a judge 
otherwise orders, does not apply to the case of 
a counterclaim. Where therefore pltf. recovered 
£48 on his claim, & also succeeded upon a counter- 
claim for £123 : — Held : for the purposes of taxa- 
tion the claim & counterclaim must be treated 
as independent actions ; the costs of the counter- 
claim followed the ordinary rule as to costs & 
pltf. was entitled to have the costs of his defence 
to the counterclaim taxed on the High Ct. scale. 
— ^Amon V, Bobbett (1889), 22 Q. B. D. 543 ; 58 


L. J. Q. B. 219 ; 60 L. T. 912 ; 37 W. R. 329, 

0. A. 

Annotations: — Consd. Westacott r. Be van, 9 ' 

774. Apld. Levi v. Anglo -Continental Gold Rcei3 ol 
Khodcsia, [1902] 2 K. B. 481. 

311. .]~-Pltf. claimed £742 for work 

done under a contract to repair defts.’ ship. 
Defts. paid £500 into ct., with a denial of liabihty, 
& counterclaimed damages for pltf.’s delay in 
completing the work according to the contract. 
I*ltf. proceeded with the action, & in the result 
£465 was found to be due to him on his claim, & 
£210 to defts. on their counterclaim ; — Held : 
(1) the sum paid into ct. was not property ‘‘re- 
covered or preserved by the exertions of pltf . s 
solr. within Solicitors Act, 1860 (c. 127), s. 28, 
so as to entitle him to charge the whole sum 
with payment of his costs; (2) the claim & 
counterclaim must bo treated as one action for 
the purpose of determining the solr.’s right to a 
charging order for his costs ; (3) the sum re- 

covered in an action was the balance remaining 
in favour of pltfs. after deducting from the amount 
found to be duo on his claim the amount found 
to be due to defts. on their counterclaim, & there- 
fore pltf.’s solr. was only entitled to a charging 
order in respect of that balance. ^Westaco'^ v. 
Sevan, [1891] 1 Q. B. 774 ; 60 L. J. Q. B. 61«5 ; 
65 L. T. 263 ; 39 W. R. 363 ; 7 T. L. B. 290, 
D. C. 

Annotations :— As to (1) Reid. Knight u. 

Ch. 835. As to (2) Reid. Stmnorc v. Campbell, [1892] 1 
Q. B. 314. 

312. .] — Stumore V. Campbell & 


-A counterclaim is not to be 


Co., No. 319, post. 

313. .]- - 

treated as a separate action for all purposes 
(Vaughan Williams, L-J.)— A Bankruptcy 
Notice (1906), 96 L. T. 133, 0. A. 

314, Treated as statement of claim in 

cross-action.] — (1) The discontmuance by pltf. of 
an action brought by him against deft, does not 
put an end to a counterclaim pleaded by that 
deft., for although a counterclaim is not a cross- 
action, yet it is to be treated as though it were 
in fact a statement of claim in a cross-action. 

(2) If pltf. does not deliver a pleading within 
a proper time, deft, has a right to ask for judg- 
m£it (Brett, M.R.). -^McGowan v. Middmton 
(1883), 11 Q. B. 1). 464 ; 52 L. J. Q. B. 35o ; 31 
W. R. 835, O. A. ^ 

Annotations :-As to (1) Reid. Be Bro^, Ward v- Morsp 
52 L T Ch 524 • Caroli v. Hirst (1883), 48 L. i. 

759 S^irdotl’ (1885), 63 L. T. 150 . Lewm r. 

TrlmrrSne (1888) 21 Q. B. D. 230 ; Amon u. Bobbett 

a889^2 Q. B. 1). 543.^ GeWZy, Reid. Fraaer u. Cooper. 

HaU (1883), 31 W. R. 715 ; Delobbe t hpo 

62 L. J. Q. B. 398 ; Alcoy & Gandla Ry. & Harbo^eo. 

V. Greenhm, GreenhiU v. Alcoy & Gandla Ry. & Harbour 


PART 11. SECT. 1. 

305 i. Nature of counterclaim — 
Whether independent action .\ — Although 
for Bome purposos a olalm & counter- 
claim form but one action, yet the costs 
of the counterclaim are to be taxed 
separately from the costs of the action, 
counterclaim being, for the purposes 
of taxation, to be treated as a cross - 
action. — E merson v. Gbarin (1888), 
12 P. R. 399.-— CAN. 

806 11. .] — Irwin & Co. r. 

Brown (1888), 12 P. R. 639.— CAN. 

806 ill, .] — A claim & 

counterclaim are treated as distinct 
actions up to execution. — S mith v. 


Hansen (1892), 2 B. C. R. 153.~CAN. 

306 iv. .1 — ^A coimterclalm 

is not an action within Queen’s Bench 
Act, 1895, not being a civil proceeding 
commenced by statement of clalin. — 
Bergman v. Smith (1896), 11 Man. 
L. R. 364.— CAN. 

305 V. .] — A claim & 

counterclaim are to bo treated as 
separate actions. — Haogkrt v. Bmoip- 
TON CORPN. (1897), 17 P, R. 477. 

CAN. 

305 vi. .1 — The coimterclalm 

of a deft., properly so-called, is a clato 
by deft for a relief which ca^ot bo 
obtained by him In the action ; oc 


calling a claim made by deft, a countor- 

claiin^Unnot niako it ^ 

19 P H. 201 ; 20 C. L. T. 257. — CAN. 

<105 vli •] — Friel V. Stin- 

TON (1901), 5 Terr. L. R. 252.-CAN. 

305 viil. *1— A counterclaim, 

for the purpose of taxation of costs, is 
to be titrated as a oross-acuem.— 
SISTERS OF Charity r. F^i^t (lOU ). 

20 Man. L. B. 301 ; 16 W. L. R. 395 , 
affd- 16 W. L. R. 647.— CAN. 

805 ix. Cox V. Canadian 

Bank of Commerce (Man.) Jl913), 
23 W. L. R. 376 ; 3 W. W. R. 397, 
1011 ; 9 D. L. R. 840.— CAN. 
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Set-Off and Countekclaim. 


Sect* 1. — In giner ah Sect. 2 : Suh-secis. 1 tt* 2, . 

Co., Trustoee, Executors & Securities Insce. Co^n. v. 

Alcoy & Gandia Ry. & Harbour Co. (1895), 73 L. T. 462. 

Memd. Kent County CoimcU v. Folkestone Corpn. (1905), 

74 L. J. K. B. 352. 

315. Amounts to defence — R. S. C., Ord. 

24, r. 3.] — M"ood v. Goodwin, [1884] W. N. 17 ; 
Bill. Hep. in Ch. 167. 

In Admiralty cases .] — Sec Admiralty, 

Vol. I., pp. 183, 184, Nos. 967, 908. 

A legal proceeding within Arbitration Act, 

1889 (c. 49 ].] — See Arbitration, Vol. II., p. 362, 
No. 316. 

Distinguished from set-o0.] — See Nos. 2-1, ante* 

316. Amount need not equal amount of plain- 
tiff's claim.] — Where deft, in an action in one of 
the Divs. of the Hight Ct. of Justice other than 
the Oh, Div. relies on an equity, to have a deed set 
aside as part of his defence, the Div. in which the 
action is may give effect to the equity so far as is 
incidental to the purposes of the defence. It is 
not essential to a good counterclaim that it should 
show a claim to an amount equalling pltf.’s claim. 

A lease having been granted by deed in terms 
from which the law implies a covenant for title, 
& the lessor proving to have no title to part of the 
demised premises : — Held : the lessee might refuse 
to take possession of such part of the demised 
premises & elect to keep the remainder, might in 
an action for rent due under the lease claim 
damages for breach of the implied covenant by 
way of counterclaim. — Mostyn v. West Mostyn 
Coal & Iron Co.. Ltd. (1876), 1 C. P. D. 145 ; 45 
L. J. Q. B. 401 ; 34 L. T. 325 ; 40 J. P. 455 ; 24 
W. R. 401 ; 2 Char. Pr. Cas. 43. 

Annoiatione : — Mentd. Broslauer v. Bar\^ick (1876), 36 Ij. T. 

52 ; Ba 3 Tie 8 v. Lim'd, 11895] 2 Q. B. 610 ; Budd-vSeott v. 

Daniell, 11902] 2 K^. B. 351 ; Carlish v. Salt, [1906] 1 Ch. 

335 ; Markham v. Pagot, [1908] 1 Ch. 697. 


Sect. 2.-~AVAILABIIJTY OF COUNTERCLAIM 

Sub-sect. 1. — In General. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 39 ; R. S. O., Ord, 
21, rr. 10-17. 

317. Claim capable of independent action.] — 

Birmingham Estates Co. v. Smith, No. 405, post. 

318. .] — If no action could be brought it 

would bo very difficult to say that a counterclaim 
could be maintained or even that a set-off could 
be set up (Cave, J.). — Lancashire & Yorkshire 
Ry. Co. V. Greenwood (1888), 21 C^. B. D. 215 ; 
58 L. J. Q. B. 16 ; 59 L. T. 930. 

Annotations: — Mentd. Liverpool Corn Trade Assoon. r. 

L. & N. W. Ry.. [1891] 1 Q. B. 120 ; Now Union Mills (Jo. 

r. G. W. Ry., [1896] 2 Q. B. 290 ; L. & N. W. Ry. r. 

Donellan, L. &; N. W. Ry. r. Billington (1898), 78 L. T. 

675. 

319. .]— Pltf., as execution creditor, 

applied to attach money in the liands of defts., the 
garnishees. The money had been deposited by 
the judgment debtor with defts. for a special 
purpose that had failed. Defts. claimed that 
judgment debtor was indebted to tliem for law 
costs in a larger sum than that deposited with 
them, & that they would be entitled to counter- 


claim for the amount due to them : — Held : since, 
on the failure of the special purpose for which it 
was deposited with defts., the money remained 
in their hands subject to a trust to repay it to 
judgment debtor, they could not have set up their 
claim to costs in answer to a demand for the 
return of the money, & therefore it was a debt due 
from them to judgment debtor which could bo 
attached. 

Ooimterclaim is really in the nature of a cross- 
action. This ct. has determined that, where there 
is a counterclaim, in settling the rights of parties, 
the claim & counterclaim are, for all purposes 
excej)t execution, two independent actions (Lord 
Esheb, M.R.). — Stumore v. Campbell & Co., 
[1892] 1 Q. B. 314 ; 61 L. J. Q. B. 463 ; 66 L. T. 
218 ; 40 W. R. 101 ; 8 T. L. R. 99 ; 36 Sol. Jo. 
90, C. A. 

Annotations : — Distd. Rnntz v. Longbouriio (1892), 8 T. L. R. 
5)68. Reid. Levi r. Anglo -Continental Gold Reofs of 
Rhodesia, [1902] 2 K. B. 481 ; Kinnaird v. Field, [1905] 
2 Ch. 361 ; Sharpe r. Ifapprith (1912), 100 L. T. 13. 

320. .] — In 1893, an Act was passed en- 

abling pltf. CO. to take compulsorily {uiter alia) 
the iiropci’ty to which this action related. In 
1894 the owner of the property lot it to deft, for 
a term of years by a lease containing the usual 
covenant for quiet enjoyment. In 1895 the co. 
purchased the reversion of the property, subject 
to the lease. After this the co. proceeded with 
their works, & in so doing caused structural 
injury to deft.’s house ; they also for some time 
rendered the ficccss to his premises less convenient, 
by erecting Jioardings which blocked up half the 
thoroughfare along the street in which his house 
stood, & by taking a great number of carts along 
that street. They also for throe or four days 
encumbered a passage along which he had a right 
of way so that he could not use it. It was not 
alleged that the co. had exceeded their statutory 
powers or exercised them negligently. The co. 
sued deft, for rent, & he counterclaimed for 
damages for broach of the covenant for quiet 
enjoyment : — Held : the covenant for quiet 
enjoyment was in force & was binding on the co., 
& they were liable to make compensation for any 
breach of it, but no action would lie against them 
for any breach of it committed in the reasonable 

careful exercise of their statutory powers, the 
only remedy of the tenant for such breaches being 
under the compensation clauses of Railways 
Clauses (Consolidation) Act, 1845 (c. 20), & 
Lands Clauses (Consolidation) Act, 1845 (c. 18), 
the counterclaim, therefore, had been properly 
dismissed. — Manchester, Sheffield &> Lincoln- 
shire Ry. Co. v. Anderson, [1898] 2 Ch. 394 ; 67 
L. J. Ch. 568 ; 42 Sol. Jo. 609 ; silJb nom. Ander- 
son V. Manches^ter, Sheffield & Lincolnshire 
Ry. Co., Manchester, Sheffield & Lincoln- 
shire Ry. (Jo. v. Anderson, 78 L. T. 821 ; 14 
T. L. R. 489, C. A. 

Annotations : — Consd. Long Eaton Recreation Ground Co. 
r. Mid. By., [1902] 2 K. B. 674. Reid. Phelps u. aty of 
London Corpn., [1916] 2 Ch. 255. Mentd. Tebb v. Cave. 
[1900] 1 Ch. 642 ; Metropolitan Water Board v. Solomon, 
11908] 2 Ch. 214; Jones v. Consolidated Anthracite 
ColUeries & Dynevor, [1916] 1 K. B. 123. 

321. Must be within jurisdiction of court.] — 

Bow, McLachlan & Co. v* Ship Camosun, No. 
116, ante* 


317 V. .] — A deft, cannot counter- 

claim where he cannot bring an inde- 

i >endont cujtlon. — McConnoohie v. 
Owing (1892), 13 N. Z. L. R. 719.— 
N.Z. 

321 I. Must he unthin iurisdicHon of 
court.] — Held : deft, could not recover 
anything on a counterclaim pleaded 
by him, except money paid Into cU, 


PART II. SECT. 2. SUB-SECT. 1. 

817 1 . Claim capable of indepctulnif 
action.] — A deft, can only set up, by 
way of oomiterclairn, a demand for 
which he can bring an action. — 
Canadian Bank of Commerce 
Northwood (1888), 5 Man. L. R. 
342.— CAN. 

317 ii. .] — Oppenujcimkr r. 


Backman & Kkr Mtijjno Co. (1902), 
23 C. L. T. 62 ; 32 S. C. ll. 699.— -CAN. 

317 Jii. — — .] — Ayer r. Kei.ly 
(1913), 12 E. L. R. 264 ; 11 D. L. K. 
785 ; 41 N. B. R. 459.— CAN. 

817 Iv. .] — Teagle & Son v. 

Toronto Board of Education ( 1 91 2), 
22 O. W. R. 254 ; 3 O. W. N. 1332 ; 
3 D. L. R 874.— CAN. 
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Part II. — Counterclaim. 


322. — This at least is certain that no 

counterclaim can be given effect to as a defence 
unless the ct. dealing with the original action has 
also jurisdiction in the matter of the counterclaim 
(Lord Dunedin).— Williams Brothers v. Ed. 
T. Agius, Ltd., as reported in [1914] A. C. 510 ; 
83 L, J. K. B. 715 ; 110 L. T. 865 ; 19 Com. Cas. 
200, 0. A. 


An?wiaho7ifi ;~Mentd. Jamal v. MooUa Dawood, flOlC] 
1 A. C. 176 ; Weir r. Dobell, [191Gj 1 K. B. 718 ; Lebcau- 
B. 714 ; Slater r. Hoyle & Smith, 
11920] 2 K. B. 11 ; Montevideo Das Ac Drydock Co. 
(Jlan Line Stoamors (1921), 37 T. L. H. 54 1 ; Sheik 
Mohammad Habib Ullah v. Bird (1921), 37 T. L. ID 405 ; 
Taylor v. Bank of Athens, I'ltmock v. Bank of Athens 
(1922), 91 L. J. K. B. 77G. 


323. In answer to petition of right.] — The 

(Jrown was allowed to sot up a counterclaim in a 
petition of right commenced before Nov. 1, 1875. 
—Thomas v. R. (1875), W. N. 218; Bitt. Prac. 
Cas. 25 ; 1 Char. Cham. Cas. 71. 

324. Whether sounding in damages or not.] — 
Beddall V. MA1TJ.AND, No. 307, ante. 

325. .] — Gray v. Wiohb, No. 331, posf. 

326. Effect of Judicature Acts.] — (1) T. 

purchased some debts due by a co. from If. avIio 
purchased tliem from the original creditors. 
Before the debts were assigned to T. the liquidator 
took out a summons in the winding up of the co. 
to make 11. liable for a misfeasance, & subsequently 
to the assigmnent an order was made that II. who 
was an original director of the co., should jiay the 
liquidator £2,000, “ the nominal value of the 
eighty-five shares in the co. received by 11. from 
the promoter of the co.” : — Held : as the co. had 
elected to take the value of the shares, tlieir claim 
against U. was not a debt but damages, & there- 
fore the £2,000 could not be set off against the 
dividends payable to T. in respect of the debts. 

(2) R. 8. C., Ord. 19, r. 3, 1875, is only a rule of 
procedure, was not intended to give rights 
against third persons which did not exist before. 
It was held, therefore, not to affect the question 
of set-off 

An argument which I must especially notice is 
that since Jud. Acts, 1873 (c. 06) & 1875 (c. 77), 
under R. S. C., Ord. 19, r. 3, ** a deft, in an action 
may set off or set up by way of counterclaim 
against claims of pltf., any right or claim, whether 
such set-off or counterclaim is sound in damages 
or not ” & that consequently the liquidator has 
now this right of set-off, even though he might 
not have had it before these statutes. In my 
opimon, that rule was not intended to give rights 
against third persons which did not exist before, 
but is a inile of procedure designed to prevent the 
necessity of bringing a cross-action in all cases 
where the counterclaim may conveniently be 
tried in the original action (Kay, J .). — Be Milan 


Tramways Co., Ex p. Theys (1882), 22 Ch. D. 
122 ; 52 L. J. Oh. 29 ; 48 L. T. 213 ; 31 W. R. 
107 ; affd, (1884), 25 Ch. D. 587. 

Annolatwns : — A8 to (1) Consd. Newfoundland Government 
71. Newfoundland Ky. (1888), 13 App. Caw. 199. Generally, 
Refd. Jie GiUosplo, Ex p. Keid (1885), 14 Q. B. D. 963 ; 
Alcoy & Gandia Ky. & Harbour Co. v. Greenhlll (1897), 
76 L. T. 542 ; He Auriferous Properties, [1898] 2 Ch. 428 ; 
He Daintrey, Ex p. Mant, [1900] 1 (j. B. 546 ; He Goy, 
Farmer v. Goy, [1900] 2 Ch. 149 ; Fryer v. Ewart, [1902] 
A. C. 187 ; He Brown & Gregory, Shepheard v. Browm & 
Gregory, Andrews v. Brown 6c Gregory, [1904] 1 Ch. 627 ; 
Re Leeds & Hanley Theatres of Varieties, [1904] 2 Ch. 45 ; 
He Rhodesia Goldfields, Partridge v. Rhodesia Goldfields, 
[1910] 1 Ch. 239 ; He JeweU’s Scttlmt., Watts v. Public 
Trustee. [1919] 2 Ch. 161 ; Re Pink, Elvin v. Nightingale, 
[1927] 1 Ch. 237. Mentd* Watney, Combo, Reid v. Ewart 
(1902), 86 L. T. 212; He Webb (Smithfleld, London), 
[1922] 2 Ch. 369. 


327. Effect of Statute of Limitations — When 
counterclaim barred.] — Stat. Limitations, s. 3, 
bars a counterclaim on a cause of action which 


arose more than six years before the delivery of 
the counterclaim though less than six years before 
the issue of Uie wi*it in tlie action. — Lowe v. 
Bentley (1928), 44 T. L. R. 388. 

In Admiralty actions.] — See Admiralty, Vol. I., 
pp. 183, 181, 188-190, Nos. 907-978, 1020-1043. 


►Sub-sect. 2. — Against Whom Available. 

A. Plainilff. 

328. Plaintiff must be party.] — Harris v. 
Gamble, No. 479, post 

329. Two or more plaintiffs suing jointly — 
Separate counterclaims against individual plaintiff.] 

— When two or more pltfs. sue for a joint claim, 
deft, may, under the Jud. Act, 1873 (c. 00), s. 24, 
ss. 3, 7, R. S. 0., Ord. 16, rr. 1, 3, 4, 6, 13, <te R. S. G., 
Ord. 19, r. 3, set up against each individual pltf. 
separate counterclaims sounding in damages. 
Two railway cos. having, as joint lessees of a 
railway, sued for statutory toUs, deft, set up against 
each co. separate counterclaims for damages in 
respect of delay in the delivery of goods. Pltfs. 
applied under R. S. G., Ord. 19, r. 3, to strike out 
the counterclaims, but no reasons were alleged 
why they could not be conveniently disposed of 
in llie action : — Held : the counterclaims ought 
not to be struck out. — Manchester & Sheffield 
Ry. Co. 17. Brooks (1877), 2 Ex. D. 243 ; 40 L. J. 
Q. B. 244 ; 30 L. T. 103 ; 25 W. R. 413. 

330. If claim arising in same right.]— R. S. C., 
Ord. 17, r. 5, wliich empowers a claim against a 
person as exor. to be joined with a claim against 
him personally, does not include a counterclaim, 6c 
deft, will not be allowed in an action by pltf. in 
his own right to join a counterclaim against pltf* 
in his representative character as exor. or adminis* 
trator with a counterclaim against him personally, 


the amount being below tiio juiis- 
olotlon of the ct. — H uohan v. MoCol- 
LJm (1887), 20 N. S. R. (8 R. & G.) 

*02. — CAN. 

321 ii. -I—Rutherford v. Fordy 

G888), 21 N. S. R. (9 R. & G.) 43.~ 

LAN. 

321 iii. — — .] — SHUTrLKwoRJir v. 
J5EYMOUR (1914), 28 W. L. R. 282 ; 6 
^ 7 Sosk. - 

LAN. 

321 Iv. .] — Browns v. Browns 

[1919] 3 W. W. R. 903 ; 48 
D. L. R. 72.— CAN. 

321 V. .] — A countci’clalm for the 

rescission of a contract for the solo of 
Jana on the ground of mlsi'oprosonta- 
Don is beyond the jurisdiction of the 
District Ct., It not being a “ personal 
^tlon In contract or tort ** within 
Blstriot Ots. Act, B. 27 (a). — Byers v. 
WiNQLETON, [1921] 2 W, W. R. 71 ; 


65 1). L. R. 736 ; 14 Sosk. L. R. 195.— 

CAN. 


321 vi. .] — Love r. K\rpo 

(Man.), [1923] 1 W. W. R. 799.— CAN. 

321 vii. .] — Brodsky v. '1’odd, 

[1924] 2 D. L. R. 123 ; [19241 1 W. W. 
R. 1186; 34 Man. L. R. 92.— CAN. 

321 viii. .] — Pascall (Jamf>i), 

Ltd. V. Esoott (W. H.), Ltd., [1926] 2 
D. L. R. 573 ; [1926] 2 W. W. R. 21 ; 
35 Man. L. R. 538.— CAN. 


321 ix. .]— Hamelin & Hurl- 

BURT V. PinLLirs (Sosk.), [1927] 4 
D. L. R. 1107 ; [1927J 3 W. W. R. 
504.— CAN. 


328 i. In answer to petit io7i of riyht.] 
— There cannot be a counttirclalm to a 
petition of right. — Spiers r. R. & 
CORBOULD (1896), 4 B. C. R. 388. — 

CAN. 


8241. Whether soundbig in damages 


)r iwt .] — A counterclaim may bo bet 
up as a defence, though It sounds in 
jamages. — FoitsYTii c. Lawrence 
1887), 19 N. S. n. (7 R. & G.) 148 ; 
J a. L. T. 174.— CAN. 

a. Action under small debt pro- 
'cdiire — Counterclaim for amount exceed- 
'.ng small debt jurisdiction.] — Cox v. 


CAN, 

b. Where mailer proper subject for 
petitiim of right.] — Matter proper for 
petition of right cannot be set up 
by way of oountorclaiiii. — ^A.-G. for 
ONTARIO 71. Hargrave (1906), 11 

O. L. R. 530.— CAN. 


PART II. SECT. 2, SUB-SECT. 2.— A. 

330 i. If claim arising in same 
right.] — Notwithstantllng the rule that 
a deft, may not set up by way of 
counterclaim against the eltdm of a 
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Sect. 2. — Avail^UUy o/ cotinlerclaim : Sub-sect. 2, 
A., 

especially if it will embarrass the trial of the action. 
Where, however, such a counterclaim can be 
amended by striidng out so much of it as relates 
to the claim against pltf. in his representative 
character, the ct., under R. S, C., Ord. 22, r. 9, 
mil order it to be so amended instead of ordering 
it to be struck out altogether. — Macdonald v, 
Cabtngton (1878), 4 C. P. D. 28 ; 48 L. J. Q. B. 
179 ; 39 L. T. 420 ; 27 W. R. 153. 

Armotations : — Consd. Gray v. Wobb (1882), 21 Ch. D. 802. 
Refd. lie Gilson, Gilson u. GUson, [1894] 2 Ch, 92. 

331. Claim unconnected with plaintiff’s claim.] 

— R. S. C., Ord. 19, r. 3, is sufficiently general 
to allow a counterclaim by way of defence, 
whether or not it is connected with or of the same 
character as pltf.’s claim, & whether it sounds in 
damages or not. But the ct. has a discretion to 
exclude a counterclaim which may unduly delay 
the action. — Gray v. Webb (1882), 21 Ch. D. 802 ; 
51 L. J. Ch. 815 ; 46 L. T. 913 ; 31 W. R. 8. 

332. Claim not of same character as plaintiff’s 
claim.] — Gray v, Webb, No. 331, ante, 

B. Co-Defendant, 

333. Whether counterclaim available.] — It was 

never intended that one deft, should have a 
counterclaim against another deft. (Mellish, L. J.). 
— Treleaven V, Bray (1875), as reported in 45 
L. J, Ch. 113 ; 33 L. T. 827 ; 24 W. R. 198, C. A. 
Annotations : — Consd. Padwick v, Scott, Re Scott’s Estate, 
Scott V. Padwick (1876), 2 Ch. D. 736 ; Turner v. Hednes- 
ford Gas Co., Hodnosford Gas Co. v. Turner & Round 
(1878), 47 L. J. Q. 13. 296 ; Central African Trading Co. 
V. Grove (1879), 40 L. T. 540. Refd. Re Collie, Ex p. 
Smith (1876), 34 L. T. 603 ; Swansea Shipping Co. v, 
Duncan, Fox (1876), 45 L. J. Q. B. 423. Mentd. Benecko 
V, Frost (1876), 34 L. T. 728. 

334. .] — Questions between co-defts. may 

be raised by a pleading which states both a defence 
as agmnst pltf. & a claim against co-deft., but such 
pleading is not a counterclaim under R. S. C., Ord. 
22, r. 5, & should not be so intituled. — Furness v. 
Booth (1870), 4 Oh. D. 586 ; 46 L. J. Ch. 112 ; 25 
W. R. 267. 

Annotaiwns : — Distd. Turner v. Ilodnesford Gas Co. (1878), 
3^Ex. D. 145. Consd. Butler v. Butler (1880), 42 L. T. 

335. .]— McLay V, Sharp, [1877] W. N. 210. 

336. .] — Questions between co-defts. may 

be raised by a statement of defence which contains 


a counterclaim as against co-deft., & delivery of 
such pleading to co-deft. is sufficient notice under 
R. S. 0., Ord. 26, r. 17. Questions of this kind may 
bo raised after judgment upon further considera- 
tion, or at any stage of the proceedings. — Butler 
V, Butler (1880), 14 Oh. B. 329 ; 49 L. J. Ch. 742 ; 
42 L. T. 728 ; 28 W. R. 826. 

Annotation: — Mentd. Sawyer v. Sawyer (1885), 28 Ch. D. 

595. 

C, Plaintiff and Third Person, 

337. Question between defendant & plaintiff 

along with third person — Relating to plaintiff’s 
cause of action — Action for account by second 
mortgagees — Counterclaim for specific performance 
by purchaser with concurrence of plaintiff.] — First 
mtgee. being sole deft, to an action by second 
mtgees. for an account of what was due to them 
respectively, & to have a contract for sale entered 
into by the first mtgee. completed, & tlie sale 
moneys appUed accordingly, made the purchaser 
co-deft. with pltfs. to a counterclaim for specific 
performance by the purchaser with the concurrence 
of pltfs., alleging that their concurrence was a 
term of the contract, & that the purcliaser refused 
to complete without it. Hie defence & counter- 
claim having been served on the pm^chaser under 
R. S. G., Ord. 22, rr. 5, 6, he moved under B. S. C., 
Ord. 22, r. 9, to have so mucli of tlie counter- 
claim as affected him excluded : — Held : there 
being a question between deft. & pltfs. “ along 
wdth ” the purchaser which deft, was entitled to 
raise by cross-action, the purchaser was properly 
made deft, to the counterclaim, the motion 
refused with costs accordingly. — Dear v, Sworder, 
SwoRDER V, Dear (1876), 4 Ch. D. 470; 40 

L. J. Ch. 100 ; 25 W. R. 124. 

338. Action by trustee on covenant 

for Indemnity — Counterclaim against plaintiff & 
third party as executors.] — Deft, must not bring 
a third party before the ct. as deft, to a counter- 
claim against pltf. unless the relief to be obtained 
against him relates specifically to or is connected 
with the subject-matter of the action. Pltf., the 
trustee of a settlement, by his statement of claim, 
pleaded that deft., a cestui que trust of the settle- 
ment, had by deed covenant(*d to indemnify him 
against an innocent breach of trust in consequence 
whereof he had been compelled to bring £10,000 
into the settlement, & had incurred costs : & he 
claimed £11,000. Deft, delivered a defence & two 


pltf., suing in a personal character 
claims against him In a ropresontatlve 
capacity, this does not prevent such a 
counterclaim when the whole trans- 
action was not carried on by the party 
In his representative character. — 
ISoRiM Lumber Co. v. Ross (1914), 20 
B. C. R. 89.— CAN. 

331 i. Claim unconnected with plain- 
tiff’s claim .] — A oountorclaim should 
not he entirely Independent of the 
original cause of action, but where the 
counterclaim Involved an Issue raised 
08 a defence. It was held to he suffl- 
ciently connected with the claim. — 
Powell v. Lowenbero, Harris & 
Co. (1893), 3 B. C. R. 81.— CAN. 

331 ii. .] — In an action for 

damages for illegal seizure of pltf.’s 
crop deft, set up that the seizure was 
justifiable under the terms of an eigree- 
ment for sale of the land on which the 
crop was grown & oounterolalmed 
against pltf. & another as claiming an 
Interest as such purchaser from pltf., 
for speclflo performance of the agree- 
ment & alternatively for cancellation 
thereof & possession of the land : — 
Held : such relief was not a proper 
subject of counterclaim in such action, 
as it was not relief relating to or 


connected with the original subject of 
the cause or matter ” within King’s 
Bench Act, s. 24 (3). — Gay v. Regan, 
[1920] 2 W. W. R. 315 ; 52 D. L. R. 
700 ; 13 Sosk. L. R. 230.— CAN. 

c. Claim connected with plaintiff’s 
claim.] — Held : the facts alleged in the 
coimtercloim wore connected with the 
subject matter of the statement of 
claim, &; therefore under Equity Act, 
1901, 8. 39, the ct. could entertain the 
counterclaim. — Burnham v. Carroll 
Musgravb Theatres, Ltd. (1926), 26 
S. R. N. S. W. 372 ; 43 N. S. W. W. N. 
95.— AUS. 

d. Relators.] — ^In an action brought 
in the name of tho A.-G. upon the 
relation of coiiain pemonu to restrain 
defts. from collocting tolls or keeping 
their toll-gates closed upon their roads, 
defts. alleged by way of defence certain 
wrongful acts of the relators, & by 
way of counterclaim asked damages 
ag^st them : — Held : the relators 
were not In any sense pltfs. & tho 
allegations against them must be 
struck out. — ^A.-G. V. Vaughan Road 
Co. (1892), 14 P. R. 516.— CAN. 

B, Claim by one defendant in 
individual cause of action ayainst 
plaintiffs — Ono of two defts. sued 


jointly may counterclaim upon a cause 
of action which he individually has 
against pltf. — Powell v. Lowenbekg, 
Harris & Co. (1893), 3 B. C. R. 81.— 

CAN. 

f. Foreign plaintiff.] — Browns v. 
Browns (Alta.l, [19191 3 W. W. R. 
903 ; 48 D. L. R, 72.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

333 1. Whether counterclaim avail- 
abU \] — A deft, asking relief against his 
co-doft. will not be ordered to give 
security for costs on tho ground of 
residence out of tho jurisdiction. 
Semble : such relief should not be asked 
by way of counterclaim. — ^W almslicy 
V. Griffith (1885), 11 P. R. 139. — 
CAN. 

338 ii. .] — Cope v. Crichton 

(1899), 18 P. R. 462.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— C. 

g. Question between defendant d'* 
plaintiff along with third person — 
Relating to plaintiff’s cause of action — 
Action for gt>ods sold — Counterclaim for 
damages for malicioua prosecution.}— 
Macdonald 8c Co. v, Logan (1906), 
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counterclaims, making pltf- & A. B. defts. to the 
coimterclaims. By the defence he denied that any 
claim had been made upon or loss sustained by 
pltf., & he impeached the validity of the deed of 
covenant. By his first counterclaim, he stated 
that pltf. & A. B. were the exors. of the will of his 
father, who had joined in the covenant, & had also 
given to him a covenant of counter indemnity, 
& he claimed that pltf, must bo held to have 
admitted assets, & to have retained the amount 
of his claim out of his testator’s estate, or other- 
wise that such estate might be administered for the 
purpose. By the second counterclaim, he stated 
that his father had appointed £10,000 to A. B. on 
a secret trust to satisfy the liability as to the 
£10,000, & he claimed performance of this trust 
accordingly. Upon motion on behalf of pltf. under 
B. 8. O., Ord. 22, r. 9; — Held: both counter- 
claims must be excluded as not being sufficiently 
cormected with the original subject-matter of the 
action, & as calculated unduly to embarrass & 
delay pltf. — Padwjck Scott, Re Scott’s Estate, 
Scott v. Padwick (1876), 2 Ch. i). 736 ; 45 
L. J. (;h. 350 ; 24 W. K. 723 ; 3 Char. Pr. Cas. 107. 
Ai^noUtiions Macdonald v. Caring^on (1878), 4 

(;. P. D. 28 ; Gray v. Webb (1882), 21 Ch. 1). 802. Refd. 

Whitworth V. Darblaliire (1893), 37 Sol. Jo. 214; lie 

Gilson, Gilson v. Gilson, [1894 J 2 Ch. 92. 

339. Action for balance of purchase- 

money — Counterclaim for fraudulent representation 
by agent.] — Bartholomew v. Bawltngs, [1876] 
W. N. 50 ; Bitt. Prac. Cas. 125 ; 2 Char. Cham. 
Cas. 32. 

340. Action for damages for breach 

of contract — Counterclaim against plaintiff surety.] 

— Deft, is entitled to add a tliird person as party 
to the action if deft.’s counterclaim shows a 
question arising between himself & pltf. along 
with that third person, ^ relating to the cause of 
action sued upon by pltf., even although the third 
person could not be a party to pltf.’s original 
claim. 

(fiaim for damages for preventing pltf. from 
completing certain work pursuant to a contract 
with defts. Defence : that by a clause in the con- 
tract defts. had power to take the work out of 
pltf.’s hands if he failed to do it properly ; that 
pltf. did so fail, & defts. took the work out of his 
hands ; &, by way of counterclaim, that owing to 
pltf.’s breach of contract defts. did expend £256 
in excess of what it would have cost them if pltf. 
had fulfilled his agreement ; & that R. had, by 
a general bond, bound himself in the sum of £200 
for the proper execution of the work, & they 
sought to recover £256 from pltf., & £200 under 
the bond, from R. Defts. having served R. with 
the defence & counterclaim pursuant to R; S, C., 
Ord. 22, r. 6, R. moved to strike out the counter- 
claim : — Held : the claim for relief by defts. against 
R., by way of counterclaim, was a question arising 
between defts. & pltf. along with R. within 
R. 8. 0., Ord. 22, r. 6 ; & defts. were entitled to 
add R. as party to the action. — Turner v, Hednes- 
FORD Gas Oo. (1878), 3 Ex. D. 145 ; 47 D. J. Q. B. 
296 ; 38 L. T. 8 ; 42 J. P. 790 ; 26 W. R. 308, 
Vu A. 

Annotation .* — Reid. Ponder v. Taddoi, [1898] 1 Q. B. 798. 


341 . Action for libel — Counterclaim 

for libel by agent.] — Pltfs., a registered co., & their 
managing director, carrying on business as dealers 
in motor cars, brought an action against deft., 
who was the managing director of another 
re^stered co. carrying on a similar business, 
claiming damages in respect of an alleged libel 
written by deft., & caused by him to be published 
in two trade journals concerning pltfs. & their 
motor cars. Deft., while admitting that he had 
written the statements complained of, which he 
said was done in the course of & concerning a long 
controversy in the motoring press with regard to 
the respective merits of pltfs.’ cars & those manu- 
factured by his co., each company puffing their 
own wares & decrying those of trade rivals, counter- 
claimed as follows : That pltfs. by their agent 
falsely &; maliciously wrote & caused to be published 
in one of the trade jouimals a statement which, 
as deft, alleged, meant that he was a man who 
did not pay wagers when he had lost them, & was 
a dishonourable man witli whom it was not safe 
to hav(‘ any d(‘alings. Deft, accordingly joined 
pltfs.’ agent as deft, to his counterclaim, Ac asked 
for damages : — Held : upon the true construction 
of Jud. Act, 1873 (c. 66), s. 24 (3), the counterclaim 
did not seek “ relief relating to or connected with 
the original subject of tlie cause or mattcu*,” Ac 
ought tlierefore to be struck out. — Edge (S. F.), 
Ltd. V. Weigel, Weigel v. Edge (S. F.), Ltd. Ac 
Johnson (1907), 97 L. T. 447, C. A. 

Annotation : — Reid. Times Cold Storapro Co. v. Lo\vthor Ac 

Blankloy, Lowther & Blanklcy v. Times Cold Storage 

Co. & Now Zealand Shipping Co., [1011] 2 K. B. 100. 

342. Action for goods sold — Counter- 

claim against seller & railway company,] — Pltf. 

brought an action against deft, for the price of 
goods sold & delivered, the contract being one to 
deliver goods f.o.r. at P. station for transmission 
to deft, at Exeter. Deft., by liis defence, pleaded, 
fii*st, that pltf. failed to deliver the goods in good 
condition, & therefore, did not fulfil Jiis contract ; 
& secondly, that if he did deliver tliem in good 
condition, he committed a breach of an implied 
term of liis contract so to pack the goods that they 
should be reasonably fit to stand the ordinary 
risks of transit by rail. IIo also raised the same 
point against pltf. by way of counterclaim, Ac 
claimed damages. To that counterclaim h(^ 
joined the G. W. ry. co. as defts., Ac alleged against 
them that the goods having been delivered to them 
at P. station in good condition, they, in breach 
of their duty as carriers, so treated them that when 
they arrived at their destination they were in bad 
condition ; Ac claimed damages against them. lie 
further pleaded that if the goods at the date of 
their delivery to the railway co. were in good con- 
dition he claimed to recover damages against them, 
& alternatively, in the event of its being found that 
the goods at the date of their dehvery to the 
railway co. were in bad condition, he claimed to 
recover damages against pltf. On an apphea- 
tion by pltf. the judge at chambers refused to 
order that the counterclaim, in so far as it joined 
the railway co. as defts. to the counterclaim, 
should be struck out :—Held : the claims were not 
strictly alternative, so as to be mutually exclusive ; 


(N. S.) (1906), 1 E. L. R. 158.— CAN. 

lYj, Action h}/ re^jislered 

oimur to remove caveat — Counterclaim 
for specific performance .] — Action by 
Iho registered owner of land to remove 
a caveat bled by deft . : — Held : deft . 
had. imder King’s Bench Act, 1902, 
r. 294, the light to set up by way of 
counterclaim that a third party had 
agi-eod in writing to sell the land to 
deft., that suoh third party was a co- 


7 Terr. L. R. 423 ; 2 W. L. R. 23.— 

CAN. 

h. .] — In an action by 

the assignee of a mtge. against the 
mtgor. & the purchasers from him of 
the equity of redemption, the latter 
alle^d that they had been induced 
by the mtgee. to purchase the lands by 
nls profhlse to disobarge the mtge. k. 
aooept in Its place an assignment of 
another mtge., whioh agreement he had 


failed to carry out & had afterw'ards 
assigned the mtge. to pltf., his wife : — 
Senwle ; a proper case for a coimtcr- 
claim against pltf. & the third party 
Jointly to enforce the alleged agiei - 
ment or for damages. — ^AI oork i*. 
Death (1894), 16 P. R. 296.— CAN. 

jf .] — Robertson v. 

White (1902), 5 Terr. L. R. 311 .— CAN. 

I. .] — Ross r. Redmond 
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Sect. 2. — Availability of counterclaim: Stth-seci. 2, 
C. d: D. ; sub-sects. 3 4.] 

but the relief claimed against the railway co. was 
sufficiently “ connected with the original subject 
of the cause or matter within Jud. Act, 1873 
(c. 60), 8. 24 (3), to enable the claim against 
the railway co. to be joined with the claim against 
pltf. — Smith v. Busk ell, Buskell v. Smith & 
Great Wesiern Ky. Co., [1919] 2 K. B. 362 ; 88 
L. J. K. B. 985 ; 121 L. T. 301 ; 35 T. L. R. 523 ; 
63 Sol. Jo. 589, 0. A. 

343. Against third party independent of plain- 
tiff.] — No counterclaims can be set up which do 
not seek rehef against i^ltf. The only purpose for 
which a third party is brought before the ct. under 
B. S. O., Ord. 16, rr. 17, 18, is to bind him by the 
action, & preclude him from saying that it had 
not been properly defended (Jksskl, M.R.). — 
AV'arner V. Twining (1876), 21 W. R. 536 ; 2 
Char. Pr. Cas. 59. 

344. Alternative cause of action against third 
party.] — Under R. 8. C., Ord. 16, rr. 3, 6, a iierson 
cannot be joined as deft, to a counterclaim against 
whom tliere is only a claim for I'ehef in one of two 
inconsistent alternatives. — Evans v. Buck, Bike 
V. Evans (1876), 4 Oh. 1). 432 ; 46 L. J. Ch. 157 ; 
25 W. R. 392. 

Annotation : — Retd. Child r. Steimint? (1877), /> C'b. D. 

69 r>. 

345. ,] — In an Jiction for trespass by pltf., 

who was a lessee of W., deft., in his defence A 
counterclaim, to which he made W. a party, 
claimed a right of way by grant from W. prior to 
pltf.’s lease, A prayed a declaration of Ids riglits, 
A an injunction, A damages against pltf. ; A in 
the alternative he i)rayed an indemnity A damages 
against AV. Pltf. amended his claim A made W. 
deft., A prayed an injunction A damages against 
original deft., A in the alternative damages against 
AV. W. demurred both to the counterclaim A 
the amended claim : — Held : the counterclaim was 
bad in not showing a cause of action against AV. — 
('HiLD V. Stenning (1877), as reported in 5 Ch. D. 
695 ; subsequent proceedings^ 5 Ch. D. p. 699, C. A. 
Annotations : — Befd. Times Cold Storage Co. v. Lowther 

& Blankley, Lowther & Blankley r. Times Cold Storage 

Co. & New Zealand Shipping Co. (1911), 80 L. J. K. B. 

901 ; Smith v. Bnskell, Bnskell r. Smith & G. W. By., 

11919] 2 K. B. 302. Mentd. Cargill r. Bower (1878), 10 

Ch. D. 502 ; Trltton v. Bankart (1887), 50 L. J. Ch. 629 ; 

Compaula Sansinena de Carnes Congeladas v. llouldor, 

11910] 2 K. B. 354. 

346. .] — In an action for money lent, deft. 

set up a counterclaim, in wliich he joined T. as 
deft, to the counterclaim under R. 8. C., Ord. 22, 
r. 5, A alleged a contract between himseK A T. 
A a breach thereof by T. that the contract had 
been transferred from T. to pltfs. A that pltfs. 
had broken it. He then claimed damages against 
pltfs. A in the alternative, against T. : — Held : 
T. was not properly joined as co-deft. to the 
counterclaim under R. S. C\, Ord. 22, r. 5, but 


deft, should have applied to have the question 
determined as against T. under R. 8. C., Ord. 16, 
r. 17 . — Central African Trading Co. v. Grove, 
Grove v. Central African Trading Co. A 
Taxjbman (1879), 48 L. J. Q. B. 510 ; 40 L. T. 
540 ; 27 AV. R. 933, C. A. 

Annotation : — Apld. Times Cold Storage Co. v. Lowther 

& Blankley, Lowther & Blankley i\ Times Cold Storage 

Co. & New Zealand Shipping Co., [1911] 2 K. B. 100. 

347. Inconsistent with & exclusive of 

claim against plaintiff.] — Under C. C. R., 1903, 
Ord. 10, r. 22, pltf. by counterclaim is not entitled 
to add as deft, to the counterclaim a person against 
whom he has an alternative claim, which is incon- 
sistent with A exclusive of liis claim against 
original pltf.— Times Cold Storage Co. v. 
Lowther A Blankley, Lowther A Blankley 
V. Times Cold Storage Co. A New Zealand 
Shipping Co., [1911] 2 K. B. 100 ; 80 L. J. K. B. 
901 ; 104 L. T. 637 ; 55 Sol. Jo. 442, D. C. 
Annotation : — Distd. Smith v. Bnskell, Bubkell v. Smith & 

G. AV. By., [1919] 2 K. B. 362. 

348. Action by auctioneer for commission on 
goods sold — By direction of official liquidator — 
Application to join official liquidator.] — In an 

action by an auctioneer for his commission on 
a sale of fiiimiture [by order of official liquidator] 
supplied by deft, to an hotel co., which was sub- 
seciuently wound up, an application by deft, to 
join the oBicial liquidator as pltf. for the purpose 
of bringing a counterclaim against him, in respect 
of an alleged property in lialf the furniture, was 
refused. — B eck v. Dear (1876), 2 Char. Cham. Cas. 
25 ; Bitt. Prac. Cas. 113. 

349. Action by shipowner for balance of freight 
— Counterclaim by consignees for short delivery — 
Assignment by charterer to defendant of chose in 
action after action brought — Application to join 
charterer as defendant,] — T. a shipowner, brought 
an action for balance of freight against G. A co., 
consiipiees of D.,the charterer, who had stipulated 
that in Ids contract with them they should be 
liable for freight. 0. A co. admitted that th(^ 
balance of the freight was duo A counterclaimed 
for short delivery. They subsequently applied 
to have the writ in the action amended by adding 
D. as a co-deft. to the counterclaim. I), made 
an affidavit that he was willing that this should 
be done : — Held : the ct, in its discretion under 
R. 8. C., Ord. 16, r. 13, ought not to grant such an 
application. — T horesen v. Graham A Co. (1887), 
3 T. L. R. 373. 

Subject-matter of counterclaim unrelated to 
claim — Striking out counterclaim.] — See Sub- 
sect. 4, C. (6), post. 

I). Foreign Sovereigns and Stales. 

350. Whether counterclaim available.] — A 

foreign sovereign or state is exempted by inter- 
national law founded upon the comity of nations, 
from the jurisdiction of the tribunals of this 


Jth p] 

iigreement, iiad acted on behalf of 
himself & pltf. & was authorised to do 
so, & to claim specific performance of 
the agreement against both ; but there 
was nothing in the rules to permit deft, 
to set up a claim in the alternative 
against such third party alone for 
damages for broach of warranty of 
authority to make the agreement.— 
Fkrnte I’. Kennedy (1909), 19 Man. 
L. B. 207 ; 12 W. L. U. 48.— CAN. 

843 1. Against third party hult' 
pendent of plaintiff. sued deft 
on an accoimt assigned to him by one 
F. Deft., by his counterclaim, alleged 
a set-off against F., & adding F. as a 
deft, claimed judgment against 


for a balance due : — Held : the counter- 
claim as against F. must be disallowed, 
deft, having no right in this suit to 
raise an issue between himself & a thlrtl 
party, with which pltf. was not 
concerned. — Romann v. Brodrkcht, 
Brodrecht V. Fiok (1881), 9 P. R. 2. — 
CAN. 

343 ii. .) — daifnsbydeft. against 

a third party cannot bo set up by 
coimteiclaim where the matter of thi* 
coimterelaim may be set up against 
pltf. as a defence without bringing in 
the third party & where pltf. is not 
interested in what is claimed by the 
third party. — Capital Loan Co. v. 
Frank, [1917] 2 W. W. R. 1250 ; 37 
D. L. R. 157 ; 28 Man. L. R. 70.— 
CAN. 


344 i. Alternative cause of acXion 
against third party .] — Fernie r. Ken- 
nedy (1909), 19 Man. L. R. 207 ; 12 
W. L. R. 48.— CAN. 

n. Application of third parly pro- 
cedure rules.] — Taylor v. Pope (1888), 
3 Terr. L. R. 132.— CAN. 

o. Joint Uahility of plaintiff cC* 
third party made co-defendant by 
plaintiff.] — A deft, cannot succeed on 
a counterclaim to recover on a liability 
which is a joint liability of pltf. be 
another who has been made by pltf. a 
co-deft. in the action, without having 
added that other as a co-deft. to his 
counterclaim. — Huggard v. Pruden- 
tial Lue Insurance Co. (Man.), 
[1923] 1 W. W. It. 556.— CAN. 
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country, & therefctre an action is not maintainable 
in our cts. against a foreign sovereign or estate. 
The only exceptions to this rule are : 

(a) Where a foreign sovereign or state has 
waived the privilege he possesses, & has come into 
the municipal cts. of this country to obtain relief, 
in which case deft, may assert any claim he has 
by way of cross action or counterclaim to the 
original action in order that justice may be done. 

(b) Where there are moneys in the hands of 
third parties within the jurisdiction of the English 
cts., to which a claim is set up by a foreign 
sovereign, notice of an action against the third 
parties in relation to those moneys may bo given 
to the foreign sovereign that he may have an 
opportunity of putting forward his claim. — 
8TROU8BERG V. CoSTA RiCA REPUBLIC (1880), 44 
L. T. 199 ; 29 W. R. 125, C. A. 

Annotations : — Consd. South African Republic v, Compagnie 

Franco-Beige du Choinin de Fer du Nord, fl898] 1 Ch. 

190. Refd. Mighell v. Sultan of Johore, [1894] 1 Q. B. 

149; Duff Development Oo. v. Kelantan Government, 

[1924] A. C. 797 ; Soviet Republics Union v. Belalew 

(1925), 134 L. T. 04. Mentd. Watkins v. Ross (1893), 

08 L. T. 423 ; Whitwham v. Moss (1895), 73 L. T. 57. 

351. .] — By virtue of treaties between 

Great Britain & Japan the consular cts. of the 
former country & the territorial cts. of the lattf*r 
country have exclusive jurisdiction over claims 
against British & Japanese subjects respectively. 
Accordingly, it would bo in excess of the juris- 
diction granted to the British consular ct. if it 
were to entertain by way of counterclaim or cross- 
action a claim by a British deft, against a Japanese 
pltf. The cognisance of such claim belongs to the 
territorial cts, 

Resp. CO., being sued by the Emperor of Japan, 
in a British ct. for damages resulting from a 
maritime collision, counterclaimed in respect of 
the same collision as due to the negligence of pltf.'s 
servants : — Held : the counterclaim could not be 
entertained. — Imperial Japanese Government 
V. Peninsular & Oriental Steam Navigation 
Co., [1895] A. C. 644 ; 64 L. J. P. C. 107 ; T2 
lu T. 881 ; 11 T. L. R. 498 ; 8 Asp. M. L. 0. 50 ; 
11 R. 493, P. C. 

AnnotcUions : — Refd. Casdagll v, Casdagll, [1918] P. 89; 

The Tervaete, [1922] P. 259. Mentd. Skeate v. Slaters 

(1914), 83 L. J. K. B. 676. 

352. .] — South African Republic v. 

Transvaal Northern Ry., No. 487, post 

353. Counterclaim connected with plain- 

tiff’s claim.] — Union of Soviet Republics v, 
Belaiew, No. 488, post 


to counterclaim against the shipowner for breach 
of the contract of affreightment. — ^Montgomery 
V, Foy, Morgan & Co., [1895] 2 Q. B. 321 ; 65 
Li. j. Q. B. 18 ; 73 L. T. 12 ; 43 W. R. 691 ; 11 
T. L. R. 512 ; 8 Asp. M. L. C. 36 ; 14 R. 575. 
Annotaiion : — Distd. McChoano v. Gyles (No. 2), [1902] 1 

Ch. 911. 

855. -- — Whether joined as plaintiff.] — Deft, 
in an action counterclaimed in respect of a caub(* 
of action which he claimed to have jointly with 
another person against pltfs. joining that other 
person with pltfs. as a co-deft. to the counter- 
claim : — Held : the rules did not admit of such 
a counterclaim, <& therefore it must be struck 
out. — Pender v. Taddei, [1898] 1 Q. B. 798; 
67 L. J. Q. B. 703 ; 78 L. T. 581 ; 46 W. R. 452, 
C. A. 

Annotation : — Refd. Norbury Natzio v. Griffiths, [1918] 2 

K. B. 369. 

356. Husband wife — Action against wife — 
Husband Joined as defendant.] — To an action by 
exors. for the purpose of charging a married 
woman’s separate estate with a debt to their 
testator contracted on the faith of such separate 
estate, the husband, who had been made a deft., 
& liis wife raised a counterclaim for money belong- 
ing to Ids wife, not part of her separate estate, 

for certain chattels in the possession of testator 
at his death, which it was alleged were the property 
of the Imsband. On motion under R. S. (J. 1875, 
Ord. 22, r. 9 : — Held : the claim to the chattels 
& money was a proper subject of counterclaim. 
— IIODSON V. Mochi (1878), 8 Ch. D. 569 ; 47 
L. J. Ch. 604 ; 38 L. T. 635 ; 26 W. R. .590. 
Annotation .—Refd. Muslims Boy v. Gadban (1894), 71 

L. T. 51. 

357. Alien enemy,] — The rule that an alien 
enemy cannot sue or prosecute his action during 
hostilities is confined to cases in which the alien 
enemy is pltf., or to a case in which a deft, alien 
enemy is seeking to prosecute a counterclaim, & 
does not apply to a case whore the alien enemy 
is deft. — Robinson & Co. v. Continental Insur- 
ance Co. OF Mannheim, [19151 1 K. B. 155; 
112 L. T. 125 ; 31 T. L. R. 20 ; 59 Sol. Jo. 7 ; 12 
Asp. M. L. C. 574 ; sub nom. Robinson & Co. 
V. Mannheim Insurance Co., 84 L. J. K. B. 238 ; 
20 Com. Cas. 125. 

Annotations : — Mentd. Inglo v. Mannheim Continental 

Insce. (1914), 84 L. J. K. B. 491 ; Porter v. Froudenborg, 

Kroglingcr v. ►Samuel & Uosenfcld, lie, Merton’s Patents, 

[1915] 1 K. B. 857 ; Orconera Iron Ore Go. v. Fried 

Kmpp Akt. (1917), 86 L. J. Ch. 613 ; Tingley v. MttUer, 

[1917] 2 Ch. 144 ; Rodriguez v. Speyer, [1919] A. C. 59. 

358. .] — Re Stahlwerk Becker Aktien- 

GESELLSCii ait’s PATENT, No. 4, ante. 


Sub-sect. 3. — To Whom Available. 

354, Third person not party — Whether joined 
as defendant.] — R. S. C., Ord. 16, r. 11, provides 
that the ct. may add as deft, in an action any 
party “ whose presence before the ct. may be 
necessary in order to enable the ct. effectually 
& completely to adjudicate upon & settle all the 
questions involved in the cause or matter.” 

Cargo was deposited by a shipowner with a ware- 
houseman under M. S. Act, 1894 (c, 60), s. 443. 
Subsequently the consignee for sale, acting for 
the shipper of the goods, received delivery from 
the war^ouseman on depositing the freight with 
him. The shipowner brought an action against 
the consignee for sale, aslang for a declaration 
of lien : — Held : the ct. had jurisdiction to add 
the shipper as a deft, in this action to enable him 


Sub-sect. 4. — Third Party Notice. 

See R. S. C., Ord. 16, r. 6. 

359. Right of third party to counterclaim — 
Against plaintiff.] — (1) Whore deft, has served a 
third party notice, the ct. cannot allow the third 
party to counterclaim against pltf. 

(2) Qu. : whether there is jurisdiction to enable 
a third party to counterclaim against deft, who 
has given liim notice. 

Although by Jud. Act, 1873 (c. 66), s. 100, 
“ deft, shall include every person served with any 
writ of summons or process, or served with notice 
of, or entitled to attend any proceedings,” the 
term ” deft.” does not include a third party. 

Semble : Jud. Act, 1873 (o. 66), s. 100, meant 


PART II. SECT. 2, SUB-SECT. 3. 

p. Employee — Countefcjaitp for tres- 


pass to employer’s land — Right of action 
in employer ]-^abmichabl v, ^ltoe 
(B. C.) (190b), 9 W. L. B. 15.~CAN. 


PART II. SECT. 2, SUB-SECT. 4. 

859 i. Right of third party to counter- 
claim — Against plaintiff ,] — Randall 
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Sect, 2 . — Availability of counterclaim : Sub-sects, 4 
5.] 

to include the persons & classes represented by 
joining other persons as parties under R. S. C., 
Ord. 16, part 5, e,g., the residuary legatees in an 
administration action. 

E. brought an action against defts. for specific 
performance of an agreement to take a lease of 
coal under the lands of E., & also for an account 
of royalties in respect of the coals got by them 
since their taking possession under the agreement. 
Defts. denied that they were working the coals 
under any agreement with E., but alleged that 
they were working under an agreement with a 
lease from the Ecclesiastical Comrs. Tliey also 
by leave served a notice on the Ecclesiastical 
Comrs. of a claim to be indemnified by them, to 
the extent of any rent paid by defts. to the Comrs., 
in respect of any payments or damages which 
they might be ordered to make or pay to pltf. 
The Comrs. obtained an order giving them leave 
to deliver a “ counterclaim,’’ the order not stating 
to whom the counterclaim was to be delivered. 
^J’he Comrs. then delivered to pltfs. a defence in 
which they denied that the coals belonged to pltfs., 
or that defts. were working the coals under any 
agreement with him. They at the same time 
delivered a counterclaim to pltf., in wliich they 
alleged that the land under which the coal lay was. 
partly freehold & partly copyhold held of a manor 
of which the Comrs. were lords, & that pltf. had 
confused the boundaries between the freehold & 
copyhold, & they claimed to have the boundaries 
set out : — Held : the counterclaim must be 
struck out. — Eukn v. Wearuale Iron & Coal 
Co. (1884), 28 Ch. D. 333 ; 54 L. J. Ch. 384 ; 51 
L. T. 720 ; 33 W. R. 241, 0. A. 

Annotations: — As to (1) Consd. Barclays Bank v, Tom, 
(10231 1 K. B. 221. Refd. Monf^jomory v. Foy, Morgan 
(1895), 65 L. J. Q. B. 18 ; Alcoy, etc., Co. v, Oreenhill 
[1896] 1 Ch. 19. 

360. Against defendant.] — Eden v. Wear- 

dale Iron Coal Co., No. 359, ante, 

361. .] — A person who has been 

served by a deft, mth a third party notice is en- 


titled to counterclaim against deft. — ^Barclays 
Bank Tom, [1923] 1 K. B. 221 ; 92 L. J, K. B. 
346 ; 128 L. T. 658, C. A. 

362. To whom available — Plaintiff who is de- 
fendant to counterclaim.] — The right given by 
R. 8. C., Ord. 16, r. 48, to a deft., who claims to 
be entitled to contribution or indemnity over 
against any person not a party to the action, to 
issue a third party notice, is applicable to the case 
of a pltf. in an action against whom a counter- 
claim is raised by the defence, pltf. in such a case 
being in the position of deft, to the counterclaim. 
— Levi v, Anglo -Continental Gold Reefs op 
Rhodesia, Ltd., [1902] 2 K. B. 481 ; 71 L. J. 
K. B. 789 ; 86 L. T. 857 ; 50 W. R. 625 ; 18 
T. L. R. 720 \ 46 Sol. Jo. 632, C. A. 


Sub-sect. 5. — Particular Instances. 

363. Action for balance of purchase-money — 
Claim for return of deposit on ground of fraud.] — 

Bartholomew v. Eawxings, [1876] W. N. 56 ; 
Bitt. Prac. Cas. 125 ; 2 Char. Cham. Cas. 32. 

364. Action of ejectment — Counterclaim for 
specific performance of agreement for lease.] — 
A counterclaim for specific performance of an 
agreement to grant a lease of x^remises was allowed 
to be put in an action of ejectment. — Holmes v, 
Anderson (1876), 3 Char. Pr. Cas. 53. 

365. Counterclaim asserting right to re- 

deem.] — Anon., [1876] W. N. 23; Bitt. Prac. 
Cas. 101. 

366. Counterclaim for vesting order.] — 

An application by an underlcssee for a vesting 
order under Conveyancing Act, 1892 (c. 13), s. 4, 
may be made by defence & counterclaim in the 
lessor’s action for possession. — Sir Roger Chol- 
meley’s School at Highgate (Warden, etc.) v, 
Sewell, [1893] 2 Q. B. 254 ; 62 L. J. Q. B. 476 ; 
69 L. T. 118 ; 57 J. P. 680 ; 37 Sol. Jo. 602 ; 
sub nom, Highgate School (Warden & Gover- 
nors) V , Sewell, 41 W. R. 637 ; 5 R. 501, D. C. 


V. Robertson (1898), 2 Terr. L. R. 
332.— CAN. 

860 i. Against defenda7U .'\ — A 

porBon broufirht Into an ac^tion as deft, 
to a coimtorclaim delivert'il by the 
original deft, cannot deliver a counter* 
claim agalDBt such deft. — General 
Electric Co. v. Victoria Electric 
Light Co. of Lindsay (1895), 16 
P. R. 629.— CAN. 

PART II. SECT. 2, SUB-SECT. 6. 

q. Action for balarice of purchase - 
money — Counterclaim for specific per- 
formance.] — Millard v. Darrow 
(1901), 31 S. C. R. 196.— CAN. 

J.. Cancellation with acquies- 

cence — Counterclaim for return of money 
paid on account.] — Mili.er v. Sutton 
(1910), 15 W. L. R. 206 ; 20 Man. 
L. R. 269.— CAN. 

t. Action of ejectment — Counter- 
claim for illegal distress.] — In an action 
for the recovery of land & for mesne 
profits, a counterclaim for damages for 
illegal distress against the pltf. & his 
baiilfil who executed the distress was 
held good. — Dockstader v, Phipps 
<1882), 9 P. R. 204.— CAN. 

a. .] — In an action for 

poBsession of land by a landlord against 
his tenant, deft, may counterclaim 
agsdnst pltf. for damages for illegal 
seizure, distress Sc sale of his goods 
under on alleged claim for rent of the 
same land. — Gowenlook v. Ferry 
(1896;, 11 Man. L. R. 257.— CAN. 

b. Counterclaim for fraudu- 

lently inducing making of negoHahle 


insirununt.] — Pritchard v. I^ritohard 
(1888), 17 O. R. 50.— CAN. 

0 . Counterclaim for moneys 

paid.] — Tunnicijffe v. Pollard 
(1910), 14 W. L. R. 214 ; 3 Sask. L. R. 
153.— CAN. 

d. .X-NiCHOL V. NKI. 80 N 

(i:*ll), 19 AV. L. li. 718 ; 1 W. W. Jl. 
423 ; 4 (Sask. L. R. 315.— CAN. 

®. .] — In ail action to iccovor 

possession of land for non-payment 
of rent, a counterclaim cannot bo 
made. — Fitzgerald v. Day (1880), 6 
L. R. Ir. 320.— IR. 

f. Account.] — Fisher v. McPhkb 
(1890), 28 N. S, R. 523.— CAN. 

g. Action for goods sold — Counier- 
claim by assignee of account — Non- 
delivery of other goods dt inferior quality 
of goods delivered.] — Held : to an action 
by the assignee of an occoimt for the 
price of lumber & staves delivered by 
the assignor to deft, under two certain 
contracts therefor, deft., under R. S. O. 
1877, c. 116, 88. 7, 10, & Jud. Act, 
ss. 11, 16, & rule 127, can set up as a 
defence a claim for damages for the 
non-delivery by the assi^rior to deft, 
of certain other timber & staves speci- 
fied In the contracts. Sc for the inferior 
quality of those delivered. — Exchange 
Bank r. Stinson (1881), 32 C. P. 158. 
— CAN. 

h. Counterclaim for breach of 

warranty .] — Hogg v. Park (1893), 3 
Terr. L. R. 171.— CAN. 

k. .) — Canadian Fair- 

banks Co, V. Thompson (Sask.) (J9U), 
18 W. L. E. 058— CAN. 


l. Counterclaim for slander.] 

■ — To an action for goods sold & 

delivered, deft, pleaded, among other 
things, a count/eiclaim, cfaimlng 
damages for words spoken & pub- 
lished by pltf. of, Sc concomlng deft. : — 
Held : the counterclaim should bo 
struck out. — L indsay v. Crowe (1898), 
31 N. S. li, (19 R. Sc G.) 406.— CAN. 

m. Counterclaim for part of 

chase -money paid dt for freight ,] — 

North-West Thresher Co. v. 
Andrews (Alta.) (1908), 8 W. L. R. 
827.— CAN. 

n. Counterclaim for damages 

for delay in delivery.] — In an action 
for the price of goods : — Held : pltfs. 
were entitled to the full amount 
claimed. Sc deft, to damages on his 
counterclaim for delay. — Edmonton 
Iron Works v. Cristall (1910), 16 
W. L. R. 659 ; 3 Alta. L. R. 338.— 
CAN. 

o. .] — In an action for 

the price of goods sold Sc delivered 
under a contract which specified no 
time for delivery : — Held : It was 
competent for the defender to plead 
a claim of damages for failure to deliver 
within a reasonable time. — British 
Motor Body Co., Ltd. v. Thomas 
Bhaw (Dundee), Ltd., [1914] S. 0. 
922.— SCOT. 

p. Dangerous goods sold with- 

out warning — Counterclaim for injuries 
sustained .] — Tollington & Co. v. 
Jones (Alta.) (1912), 21 W. L. R. 168 ; 
2 W. W. R. 141 ; 4 D. L. R. 648.— 
CAN. 



416 


Part II.— Counterclaim, 


367. Account — Account decreed In colonial 
court In concurrent action.] — B., of London, 
& M. & O., of Honduras, carried on busi- 
ness in partnership at Honduras as G. & co, 
B. & N. carried on business in partnership in 
London under the same name. The Honduras 
firm employed the London firm as their agents 
under an agreement by which B.’s share in the 
profits of the Honduras firm was to be brought 
into account as between the two firms to the 
credit of the Knglish firm. The Honduras part- 
nership was dissolved, Sc B. obtained a decree 
in Honduras for taking the partnership accounts. 
Before those accounts had been fully taken, M. Sc 
O. brought this action in England against the 
London firm for an account of the dealings between 
the two firms, alleging defts. to have made im- 
proper profits in their agency. Defts. denied 
haying made improper profits, & by counterclaim 
claimed to have the accounts of the Honduras 
firm taken. The judge ordered the counterclaim 
to be struck out : — Held : though if M. Sc C. had 
not brought this action, B. would not, after 
obtaining a decree in Honduras, have been allowed 
to carry on another action here for the same 
j)urpose, still as the two actions were so closely 
connected that neither of them could be finally 
wound up independently of the other, B. ought 
not to bo prevented from proceeding with his 
counterclaim so as to be in a position to ask at 
the trial of this action for such a decree as might 
bo right, having regard to the then position of 
the Honduras action ; & on N.’s undertaking to 
be bound by the proceedings in the Honduras 
action, the order of the judge must be discharged. 
— Mutrie V. Binney (1887), 35 Ch. D. 614 ; 56 
L. T. 455 ; 36 W. IL 131 ; 3 T. L. B. 534, 0. A. 

368. Action by assignee of marine policy — 
Counterclaim by underwriters for money owing by 


assignor — In respect of matters not connected with 
policy.] — In an action by the assignee of a policy 
of marine insurance, the insurers are not entitled 
to set off a debt incurred with them by the assured 
for premiums on policies effected with them by 
the assured after the date of the assignment ; 
for the claim under a policy for a loss is for un- 
liquidated damages to which no set-off could be 
pleaded at law under the statutes of set-off in an 
action by the assured, nor in equity in a suit by 
the assignee, Sc therefore the debt incurred by the 
assured is not a “ defence ’* open to the insurers 
under Policies of Marino Insurance Act, 1868 
(c. 86), 8. 1, that statute being intended merely 
to amend procedure, Sc not to alter the rights of 
the parties to the policy ; nor is the debt incurred, 
by the assured the subject of “ set-off or 
“ counterclaim within the meaning of R. S. G., 
Ord. 19, r. 3. — Bellas v. Neptune Marine In- 
surance Co. (1879), 5 C. P. D. 34 ; 49 L. J. Q. B. 
153; 42L. T. 35; 28 W. R. 405 ; 4 Asp. M. L. O. 
213, C. A. 

AnTwtationa : — Apld. Baker v, Adam (1910), 102 L. T. 248. 

Reid. Gray v. Webb (1882), 21 Ch. D. 802.; Pickeragill 

V. London & Provincial Marino & General Insce., 119121 

3 K. B. 014. Mentd. Ellis V. Torrington (1919), 89 L. J. 

K. B. 369. 

369. Action to prove will — Protection order 
obtained by married woman — Counterclaim to dis- 
charge protection order.] — A claim to pronounce 
against the validity of the will of a married woman 
who had obtained a protection order, & a counter- 
claim to discharge the protection order, may be 
included in the same action. — M udge v. Adams 
(1881), 6 P. D. 54 ; 50 L. J. P. 49 ; 44 L. T. 185 ; 
29 W. R. 307. 

Annotation: — Reid. Mahoney v. McCarthy, [1892] P. 21. 

370. Action by gas company for damages for 
subsidence — Counterclaim for compensation by 
mineowners.] — In an action by pltfs. for damages 


q. Covnierclaim for damage 

euffered by acting on defective platia 
voluntarily supplied .] — Beiujn Ma- 
(3mNE WoRlvS, JjTD. V. IlANDOLl^H & 

Baker (1917), 45 N. B. IL 201.— CAN , 

r* Payment in cash <£• goods 

of more than price — Couuterclahn for 
excess .] — Western Grocers, Ltd. v. 
Geoujon (Sask.), [1925] 3 W. W. 11. 
406.— CAN. 

t. Action on negotiable instrument — 
Counterclami for damages for breach of 
-Canadian Hecuritties Co. v. 
1»RENTICE (1882), 9 1\ R. 32 i. — CAN. 

a. , — Partnership umiving right to 

rescission of contract for misrepresenta- 
tion — Remedy of one partner— Counter- 
claim for deceit .] — In an action on a 
promissory note, one member of a 
syndicate oaimot ask to have a con- 
tract set aside by reason of inlsrepro- 
sentation, the other members not oskinif 
for a rescission ; his remedy must bo 
by cross-action or counterclaim for 
deceit. — Morrison v. Eaios (1884), 

5 O. R. 434.— CAN. 

b. Counterclaim for failure to 

deliver goods according to contract .] — 
Marshall v. Matheson (1898), 31 
N. S. R. 238.— CAN. 

c. Release of collateral se- 

curity by manager of bank — Counter- 
claim by makers of nole for face value of 
released securities .] — Hoohelaga Bank 

V. Larue (1910), 13 W. L. R. 114 ; 3 
Alta. L. R. 42.— CAN. 

d. Cownierclaim for misrepre- 
sentation inducing making of note.] 
— Haiohlin V. Katz (Man.) (1910), 16 

W. L. R. 1.— CAN. 

e. Counterclaim for rescis- 

sion of contract.] — Bell Engine & 
Threshing Co. v. Wksenbebo (1912), 
21 O. W. R. 969 J 3 O. W. N. 1169 ; 

3 D. L. R. 550.— dAN. 


I Collateral verbal agreement 

by testator — Counterclaim against ejce- 
Lutors .] — Benson v. Hutchings (1913), 
24 W. L. R. 782 ; 4 W. W. R, 907 ; 
13 D. L. R. 273.— CAN. 

g. Counterclaim by (me de- 

fendant for rescission of agreement for 
sale of land <£r cancellation of nate.y— 
Morrison v. Margolius & Hamilton 
(Man.) (1914), 28 W. L. R. 508.— CAN. 

h. Counterclaim for damages 

for brcAich of contract und^ which note 
given .] — Oldham v. Ramsay (1903), 
22 N. Z. L. R. 834.— N.Z. 

k. Action on guarantee bond — 
Counterclaim not rested on agreement — 
Set up as arising from position of 
parties .] — Federaj., Bank v. Harri- 
son (1884), 10 P. R. 271.— CAN. 

l. Contesting will — Propounding 
earlier wills.] — Deft, contested the 
validity of a will propoimded by pltf., 
& also propounded two earlier wills, 
under which, in the event of the last in 
date being invalidated, he claimed : — 
Held: this was a proper subject of 
counterclaim. — ^Atpleman v. Aptle- 
MAN (1887), 12 P. R. 138.— CAN. 

m. Contract conditioned for pay- 
ment of liquidated sum — iium payable 
on non-completion of work by certain 
day — Whether counterclaim available .] — 
Under a building contract, in writing, 
the contractor agreed that, subject to 
any extensions of time by the architect, 
the building should be finished by a 
named day, & that in default he would 
pay $50 a week as liquidated damages. 
The building was not completed until 
more than four months af^r the time 
fixed. The architect was not asked 
for & did not grant any extension of 
time : — Held : the contract must 
govern, & defts. were entitled to 
recover upon their counterclaim the 
sum provided by the contract as liqui- 


dated damage's. — M cNamara v. Skain 
(1892). 23 O. R. 103.— CAN. 

n. Action against town clerk for 
moneys d< lamed — Counterclaim for 
salary .] — Sydney Corpn. v. Hill 
(1893), 25 N. S. R. (13 R. & Q.) 433.— 

CAN. 

o. Ship urulcr seizure — Crew taking 

boat dt provisions — Counterclaim against 
Crown for loss .] — counterclaim was 
made against the Crown for damages 
for loss of a boat & provibioiis taken oy 
deserting crew whilst the ship was imdor 
seizure : — Held : os the master was In 
comiiiand, & had full control of the 
crow, he alone was responsible for the 
loss, & the coimterclalin should be 
dismissed. — T he Aurora (1896), 5 

B. C. R. 178.— CAN. 

p. Action by sheriff against solicitor 
for fees ct* chargee — Counterclaim Jor 
overcharges in former bills pa id to sheriff. J 
— Taylor v. I{obert80n (1901), 31 
S. C. R. 015.— CAN. 

aa. Action for account of gold dust 
received <£• for wood supplied — Counter- 
claim for moneys paid S goods supplied. ] 
— ^Morin V. McDonald (Y. T.) (1906), 

4 W. L. R. 159.— CAN. 

bb. Action against receiver for money 
due dt for account—Counlerclaim for 
money j)aid by mistake .] — Emerson 
CoRPN. v. Wright (Man.) (1907), 5 
W. L. R. 365.— CAN. 

00 . Bridge built for municipal corpora' 
Hon- -Contract for day labour — Counter^ 
claim for breaches of warranty.] — • 
Riches v. Wolskley Corpn.in. W.P.) 
(1907), 6 W, L. R. 372.— CAN. 

dd. Action for work df labour — 
Counterclaim for non-complinnee with 
contract .] — Regina Heating & Plumb- 
ing Co. V. Gillespie (Sask.) (1908), 

8 W. L. R. 93.— CAN, 

10 . Counterclaim for improper 
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Set-Off and Counterclaim. 


Sect. 2. — Availahiliiy of counterclaim: Svh-sect, 5. 

Sects. 3, 4 5.3 

& for an injunction, defts. alleged, by way of 
counterclaim, that if pltfs. wen^ cmtitlod to support 
for the mains & pipes, pltfs. were bound to 
indemnify them against the loss which would be 
caused thereby in working their coal & affording 
such support : — Held : pltfs. were entitled to 
support for the pipes, Sc defts. were entitled to 
compensation, to be claimed before an arbitrator, 
but not by counterclaim in the action. — Nor- 
MANTON Gas Co. v . Pope & Pearson, Ltd. (1883), 
52 L. J. Q. B. 629 ; 49 L. T. 798 ; 32 W. K. 134, 
C. A. 

Annotations : — Mentd. Trunian v. L. B. & S. C. lij*. (1883), 

25 Ch. I). 423 ; South StafCordhhire Waterworks (^o. r. 

Mason (1886), 50 L. J. Q. B. 255 ; Jordeson i\ SuKon, 

Southcoates & Drypool Gas Co., [18981 2 Ch. 614 ; 

Sehweder r. Worthlnj? Gas Light & Coke Co. (1912), 77 

J. P. 41. 

-.] — See Carriers, Vol. VITT., p. 192, 
Nos. 1218, 1219. 

Counterclaim for compensation under Agricul- 
tural Holdings Act, 1883 (c. 31).] — In action for 
rent.] — See Agriculture, Vol. IT., p. 40, Nos. 
251, 252. 

371. Action for rescission of release -Counter- 
claim as to validity.] — Marshall v . IjANgley, 
[1889] W. N. 222. 

372. Re-opening money-lending transaction.] — 

A transaction of loan re-opened on the ground that 
the interest charged was extremely excessive in 
the case of a borrower who was known to the 
money-lender to be a man of property, there being 
consequently no risk which justilied such an 
extremely high rate of interest. Money-Lenders 
Act, 1900 (c. 51), s. 1 (1), empow'ers the ct. to give 
relief by way of defence to a money-lender’s action, 
only in respect of the transaction tlie subject- 
matter of the action, Si, as the power to re-open is 
limited to that transaction, so the account can 
only be taken in that transaction, or in some trans- 
action part & parcel of it, or which, even though it 


may include new obligations, yet comprises what 
purports to be a close of the dealings in respect 
of which the money-lender is taking proceedings. 
If the borrower wishes to re-open an independent 
transaction with the money-lender, which has been 
closed by repayment. Sc is not the subject-matter 
of the money-lender’s action, he must either 
counterclaim or make a proper application in the 
money-lender’s action to re-open that transaction 
under Money-Lenders Act, 1890 (c. 51), s. 2 (2), 
or bring an independent action for that purpose. — 
Saunders v , N^ewbold, [1905] 1 Ch. 260 ; 74 
L. J. Ch. 120 ; 92 L. T. 67 ; 53 W. R. 162 ; 21 
T. L. R. 104 ; 49 Sol. Jo. 99, C. A. ; ajfd. sub nom. 
Samuel v. Newbold, [1906] A. C. 461, H. L. 

Annotations : — Refd. Bonnard v. Dott (1905), 92 L. T. 822. 

Mentd. Carringtons v. Smith, [1906J 1 K. B. 79 ; Sadler 

V. Whiteman, [1910] 1 K. B. 808 ; Abrahama v. Dlmmook, 

[19111 2 K. B. 372 ; Jacobs v, Joicoy (1919), 35 T. L. R. 

362 ; Crosslngham v. Park (1927), 96 L. J. K. B. 1036. 

373. Action under insurance agreement — 
Counterclaim for rescission & damages for breach 
of contract — Application to add counterclaim for 
libel refused.] — fttfs., a Canadian co., sued defts., 
claiming for losses Sc balance of account under an 
agreement of re-insurance. Lefts, put in a defence, 
Sc counterclaimed for rescission Sc for damages for 
breach of contract. They afterwards applied for 
leave to add to their counterclaim a claim for 
damages for libel : — Held : this application must 
be refused. — Factories Insurance Co., Ltd. v . 
Anglo-Scottisii General Commercial Insur- 
ance Co., Ltd. (1913), 29 T. L. R. 312, C. A. 

374. Action for goods sold — Damages for breach 
of agreement to participate in profits — Sale of 
business by plaintiff.] — In the com’se of a struggle 
between rival wholesale dealers to obtain control 
of the retail tobacco trade in the United Kingdom 
pltfs., a firm of wholesale dealers in tobacco, as 
a counter offer to an offer made by a rival firm, 
offered for the next four years to distribute to 
such customers as purchased direct from them 
their entire net profits on goods sold by them in the 


work.] — I’llf. recovered jHdgmoDt 
against deft, for the amount of a 
money claim for work done by pitf. 
in breaking plougbing land for deft. 
Deft, countei'claimed for damages for 
improper ploughing by plif., A: this 
counterclaim was allowed. — White- 
HEA.D V. MoCLAIVK (191 1 ), 1 9 W. L. R. 
216.— CAN. 

c. Perfwmancc of part only — 

Counterclaim for breach of conirax^t .] — 
Mom 15. O’Brien (1913), 22 W. L. R. 
953 ; 3 W. W. K. 745 ; 9 D. L. R. 578. 

—CAN. 

d. Counterclaim for sale of 

animal .] — Fuerster v. Aebig (Sask.) 
(1914), 27 W. L. R. 18.— CAN. 

e. Action for assault — Counter- 
claim for trespass dt slander.] —O ickif. 

V. OiCKLE (N. S.) (1911), 9 E. L. R. 
301.— CAN. 

f. Action of trover of threshing 
machine — Counterclaim for amount due 
for threshing.}— DmJBRiOQi^ v. Pickers - 
GILL (1912), 21 W. L, R. 285.— CAN. 

g. Action for recovery of money 
paid on contract — Counterclaim for 
failure to accept delivery .] — Keenan v. 
Foster (1912), 23 O. W. R. 153 ; 4 
O. W. N. 168; 6 D. L. R. 861.— 
CAN. 

h. Action on mortgage — CotirUer- 
claim for occupation rent .] — Siemens v. 
Dirks (Man.) (1912), 20 W. L. R. 768 ; 
2 W. W. R. no.— CAN. 

k. Action for cancellation of trust 
agreement for fraud d: misrepresentation 
— Counterclaim for directum to cestuis 
Que trust to execute conveyances .] — 
BINGHAM V. Shumate il912), 20 

W. L. R. 812; 2 W. W. R. 147 : 17 
B. C. R. 350 ; 3 D. L. H. 121.— CAN. 


l. Action to set asule tax sale — 
Counterclaim for improvements.] — 
Richards v. Collins (1912), 23 O. W. 
R. 499 ; 4 O. W. N. 375 ; 27 O. L. R. 
39(> ; 9 D. L. R, 249.— CAN. 

m. Action for detention of building 
erected by it nant — Counterclaim for 
damage to fnehold by detachment of 
building .] — Thistlethwaite v. Shari* 
(Sask.) (1912), 20 W. L. R. 47 4 ; 1 
W. W. U. 946.— CAN. 

n. Action on substituted agreement 
not formally drawn up — Failure io 
complete work — Counterclaim for money. s 
advanced .] — Wallace Bell (^o. v. 
Moose Jaw Oorpn. (Sask.) (1912), 21 
W. L. R. 36 ; 2 W. W. R. 221.— CAN. 

o. Action for cancellation of mort- 
gage — Counterclaim for principal d 
interest due .] — I’ltf. sued for cancella- 
tion of a mtge. on land made by him 
ill favour of deft., on the ground of 
failure of consideration Held : deft, 
was entitled to judgment on his 
counterclaim for principal 6c interest 
due on the mtge. — ^Avlks worth v. 
Lee (Sask.) 1912), 21 W. L. R. 48 ; 
3 D. L. R. 286.— CAN. 

p. Action for rent — Counterclaim 
f(,r repairs made by tenant at request of 
landlord .] — Burgoynk v. Mallet r 
(B. C.) (1912), 21 W. L. R. 566; 5 
D. L. R. 62.— CAN. 

Q. Counterclaim for damages 

for eviction — Covenant for quiet enjoy- 
ment — Failure to prove damage.]— 
Buttimer t5. Bkttz (B. C.) (1914), 26 
W. L. R. 705 ; G W. W. R. 22.— CAN. 

r. Counterclaim for com- 

pensaiion for disturbance .] — ^Allen v. 
Rooney (1910), 45 I. L. T. Jo. 72.— IR. 

t. Agreement for division of estate 


— Counterclaim for assets disposed of 
by u'ldow d executrix before applica- 
tion for probate.] —Cooney v. Jickling 
(Man.) (1912), 22 W. L. R. 53; 6 
D. L. R. 145.- CAN. 

a. Counterclaim for damages sus- 
tained by reason of interim injunc- 
tion.]— B va^ib V. Norris (1912), 22 
W. L. R. 818 ; 3 AV. W. R. 532 ; 8 
1) L. R. 652.— CAN. 

b. .] — luESON V. Holt Tim- 
ber Co. (1913), 5 O. W. N. 577 ; 30 
O. L. R. 209.— CAN. 

aa. Counterclaim for moneys over- 
paid.] — McArtour V. Cardston 
CORTN. (Alta.) (1913), 24 W. L. R. 
850 ; 13 D. L. R. 575.— CAN. 

bb. Action on lien note — Counter- 
claim for seizure of goods without justifi- 
cation.] — Chechik 15. Finn (1913), 25 
W. L. R. 897 ; 14 D. L. R. 705.— CAN. 

CO. Agreement as to division of 
commission on sale of land — Counter- 
claim for share of commission.] — Dixon 
15. CoMiJCY (Man.) (1914), 27 W. L. R. 
276 ; 16 D. L. R. 882.— CAN. 

dd. Action for freight — Delivery of 
greater pari of goods mi 2 )pcd — Counter- 
claim for damages for non-delivery of 
small part of shipm^ — Failure to show 
special damage.] — Chakleson i5. Royal 
Standard iNVEsmKNT Co. (1914), 
27 W. L. R. 538 ; 16 D. L. R. 478 ; 
19 B. C. R. 226.— CAN. 

66. Action on lien-notes or condi- 
tional sale aqreemenia — Counterclaim 
for breach of warranty .] — Interna- 
tional Harvester Co. of Canada v. 
^Maxwell (Alta.) (1914), 27 W. L. H. 
41.— CAN, 

ff. Action for seizure of goods sold 
under instaiment system — Counterclaim 
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United Kingdom, & also a certain fixed sum per 
annum. Deft., in consideration of participating in 
such distribution agreed not to sign any similar 
a^eement with any other firm containing con- 
ditions, which would prevent him from buying, 
displaying, or selling pltfs.’ goods, <5^ undertook to 
continue to buy, display, & sell them. Before the 
expiration of the four years pltfs. sold their 
business. 

Pltfs. having brought an action against deft, 
to recover the price of goods sold to him, deft, 
counterclaimed for damages for breach of the 
agreement : — Held : it was an implied term of the 
contract that pltfs. sliould continue to carry on 
their business for four years, k, deft, was therefore 
entitled to recover damages on his counterclaim. — 
Ogdens, Ltd. v. Nelson, Ogdens, Ltd. v, 
Telford, [1901] 2 K. B. 410 ; 73 L. J. K. B. 865 ; 
90 L. T. 656 ; 53 W. K. 71 ; 20 T. L. B. 466 ; 48 
Sol. Jo. 457, C. A. ; affd., [1905] A. C. 109, H. L. 
Annotations : — Mentd. Dovliio v. Dcut & Wilkinson (1904), 
21 T. L. H. 82 ; Nathan n. Ogdons U905), 21 T. L. K. 
775 ; Lorotto v. Collins, Collins v. Same (1906), 50 Sol. 
.To. 258 ; City of Dublin Steam Packet Co. 11. (1908), 
24 T. L. P. 057 ; Lazarus v. Cairn Line of Steamships 
(1912), 106 L. T. 378. 

375. Action by principals against agent — 
Counterclaim for damages or undertaking.] — 

Oberrheinische Metallwerke G. M. B. II . v. 
Cocks, [1906] W. N. 127. 


Sect. 3.-~EFFECT OF COUNTERCLAIM WHEN 
RAISED. 

376. Two actions converted Into one.] — Evans 
V, Gann, [1875] W. N. 199 ; 1 Char. Cham. Cas. 
70 ; sub nom. Anon,, Bitt. Prac. Cas. 24. 

377. Treated as statement of claim In cross 
action — Not affected by discontinuance of action.] — 
McGowan v, Middleton, No, 314, ante. 


Sect. 4.— COUNTERCLAIM ARISING AFTER 
ACTION BROUGHT. 


380. .] — Beddall V. Maitland, No. 307, 

ante, 

381. — - -.] — Wood v. Goodwin, [1884] W. N, 
17 ; Bitt. Rep. in Ch. 167. 

382. Stage of proceedings at which counterclaim 
may be made— Whether after Issue joined —Effect 
of making counterclaim to consolidate actions.] — 
Deft., in an action for goods sold & delivered 
commenced before Nov. 1, 1875, was allowed to 
add, subsequently to issued joined, a counter- 
claim founded on fraudulent misrepresentation as 
to the nature of the goods sold & delivered.-- 
Evans v. Gann, [1875] W. N. 199 ; 1 Char. Ghain. 
Cas. 70 ; Bitt. Prac. i^as. 8. 

383. .] — Ware v, Gwynne, [18751 

W. N. 240 ; Bitt. Prac. Cas. 59 ; 1 Char. Cham. 
Cas. 79. 

384. Motion for final judgment in action 

for calls — Counterclaim for rescission of contract 
on ground of misrepresentation — Delivered after 
wlndlng-up petition but before judgment .] — Rc 

General Railway Syndicatk, Wiiiteley’h 
Case, No. 409, po^t, 

385. Stay of proceedings to enable counterclaim 
to be made — Possible dishonouring of bill of 
exchange.] — Crakes v, Breslow (1875), Bitt. Prac. 
Cas. 55 ; 1 Char, (fiiam. Cas. 9. 

386. Pending winding up of company.] - 

Brakes v. Breslow (1875), Bitt. Prac. Cas. 55 ; 
1 Char. Cham. Cas. 9. 

387. Pending administration suit.] — Frakes 

V, Breslow (1875), Bitt. Prac. Cas. 55 ; 1 (’hav. 
Cham. Cas. 9. 

388. Counterclaim must be pleaded as arising 
after action.] — A counterclaim founded on facts 
which have arisen since the action was brought 
must be pleaded as so arising, so that pltf. may be 
able to confess the plea ; & if it is not so pleaded 
pltf. should take out a summons to strike it out, 
unless it bo amended. — E llts v. Munson (1870), 
35 L. T. 585, C. A. 

Annotation : — Refd. McGowan v. Middleton (1883), 1 1 

Q. B. D. 161. 


378. Whether counterclaim may be made.] — 

Anon., [1875] W. N. 229 ; Bitt. Prac. Cas. 38 ; 
1 Char. Cham. Cas. 76. 

379. .] — Wlien deft, delivers a counter- 

claim under R. S. C., Ord. 19, r. 3, any damages 
thereby claimed must be limited to the date when 
the writ was issued. — Original Uartlepool 
Collieries Co. v, Gibb (1877), 5 Ch. D. 713 ; 46 
L. J. Ch. 311 ; 36 L. T. 433 ; 41 J. P. 660 ; 3 
Asp. M. L. C. 411. 

Annotations : — N.P. Beddall v. Maitland (1881), 17 Ch. D. 
174. Refd. Toke v. Andrews (1882), 8 Q. B. D. 428. 
Mentd. Fritz v. Hobson (1880), 42 L. T. 225 : Jones r. 
Simes (1890), 59 L. J. Cb. 351 ; Barber v. Penley, [1893] 
2 Ch. 447 ; A.-G. -u. Brighton &; Hove Co-op. Assocn. 
(1900), 81 L. T. 762 ; Land Securities Co. v. Commercial 
Gas Co. (1902), 18 T. L. R. 405 ; Lowdens v. Keavoney 
(1902), 67 J. P. 378 ; Gill v. Carson & Niold, [1917] 2 K. B. 
674. 


Sect. 5. -COUNTERCLAIM TO COUNTERCLAIM. 


389. Whether allowed — Cause of action arising 
after issue of writ — At same time & out of same 
transaction as defendant’s counterclaim.] — Pltf. 

may, in his reply to a counterclaim of deft., 
counterclaim in respect of a cause of action accured 
after the issue of the writ, but arising at the same 
time & out of the same transaction as the counter- 
claim of deft. — T oke v. Andrews (1882), 8 Q. B. 1). 
428 ; 51 L. J. Q. B. 281 ; 30 W. R. 659, D. C. 


Annotations : — Expld. Alcoy & Gandia By. & Harbonr Cd. 
V. GreenhiU, [1896] 1 Ch. 19. Apprvd. Renton Glbba r. 
Novlllo, [1900] 2 Q. B. 181. 


^ 

of claim — Existing before issue of writ — Statement 


for unpaid instalments .] — Matthews 
V. Heintzman & Co. (1 914), 27 W. L. R. 
675 ; 16 D. L. R. 522 ; 7 JSask. L. R. 

101.— CAN. 

k. Counterclaim by creditor of 
company in liquidation — To set aside 
deed as invalid against creditors .] — 
Capital Trust Corpn. v. Yellow- 
head Pass Coal & Coke Co., Ltd. & 
Revillon Wholesale, Ltd. (Alta.) 
(1916), 33 W. L. R. 873 ; 9 W. W. R. 
1275.— CAN. 

l. Bridge bredicing under weight 

of loaded motor-truck — Action for 
damages for injury to vehicle — Counter- 
claim for injury to bridge .] — Seroombe 
V, Vaughan Township (1919), 45 

J. — ^VOL. XL. 


O. L. R. 142 ; 15 O. W. N. 410 ; 46 
D. L. R. 13L— CAN. 


m. Action for restitution of con- 
jugal rights — Counterclaim for dis- 
solution of marriage.]— In an action for 
restitution of conjugal rights deft, 
may counterclaim asking for dissolu- 
tion of marriage. — Q. v. G. (Alta.), 
[1922] 3 W. W. K. 1159.— CAN. 

n. Impeachment of patent .] — It la 
not competent to a deft. In an action 
for Infringement of a patent for 
invention to attempt to Impeach the 

S atent in question by counterclaim. • 
riEBLO MANUF'ACTURTNa Co. INCOR- 
PORATED V. Reid, [19271 2 D^. L. R- 
813 ; [19271 Exch. C. R. 82.— CAN. 


o. Counterclaim for declaration of 
parhiership dt accounts.] — Edmonds r. 
Edmonds (1901), 24 N. Z. L. R. 440. — 

N.Z. 


PART II. SECT. 4. 

378 i. Whether counterclaim may he 
made .] — A deft, cannot counterclaim 
In respect of a cause of action not 
matured before the issue of the writ. — 
Sharp v. McBurnie (1885), 3 Man. 
L. R. 161.— CAN. 

378 ii. .] — A claim arising since 

the common cement of the action may 
ho made the subject of counterclaim.- - 
Chamberlain v. Chamberlin (1886), 
11 P. H. 501.— CAN. 

E E 
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Seci, 5. — Comii^clahn io coun/crclaim. Part IIP 
Sect. 1 : Suh-sects. 1 <£: 2.] 

of claim must be amended.] — J ames v. Page 
(1888), 85 L. T. Jo. 157, D. C. 

Annotation : — CODSd. Renton (Rbbts i'. Neville, [1900] 2 

Q. B. 181. 

391. Counterclaim as protection against 

defendant’s counterclaim — Not relied on as inde- 
pendent claim.] — In an action for the price of 
goods supplied defts. counterclaimed for damages 
for breach by pltfs. of a contract. Pltfs. in their 
reply denied that the contract was binding on 
them, & further alleged that, if it was binding, 
defts. had committed breaches of it which caused 
them loss, & they counterclaimed to set off the 
loss so sustained against defts.’ counterclaim. 
Upon an application to strikeout the counterclaim 
in the reply : — Held : as pltfs. did not rely upon 
the counterclaim in the reply as an independent 
claim, but merely as a protection against defts.’ 
counterclaim, the counterclaim was properly 
raised in the reply & ought not to be struck out.- — 
Kenton Gibbs Go., Ltd. v. Neville & Co., 
[1900] 2 Q. B. 181 ; 09 L. .1. Q. B. ,514 ; 82 L. T. 


Counterclaim. 

446 ; 8i(h nom. Gibbs & Co., Ltd. v. Neville &; 
Co., 48 W. R. 532, 0. A. 

392 . By third party defendant to counter- 

claim— Against defendant to action.] — A person, 
named in a defence as a party to a counterclaim 
thereby made, cannot counterclaim against deft. — 
Street v. Gover, Gover v. Street (1877), 2 
Q. B. P. 498 ; 40 L. J. Q. B. 682 ; 30 L. T. 706 ; 
25 W. R. 750, D. C. 

Annotations : — Distd. Toke v. Andrews (1882), 8 Q. B. D. 
428. FoUd. Alooy & Gandla By. & Harbour Co. v. 
GreenhiU, [1896] 1 Ch. 19. 

393. Against original plaintiff & de- 

fendant.] — ^A person not a pai*ty to an action, who 
is brought in by original deft, as deft, to a counter- 
claim, cannot counterclaim against original pltf. 
& deft. — Alcoy & Gandia Railway & Harbour 
Co., Ltd. v, Greeniiill, [1896] 1 Ch. 19 ; 65 
Li. J. Ch. 99 ; sub uom, Alcoy & Gandia Railway 
& Harbour Co., Ltd. v. Greenhill, Greenhill 
V. AI.COY, ETC. Co., Trustees, Executors & 
Securities Insurance Corpn., Ltd. v. Alcoy, 
ETC. Co., 73 L. T. 4.52 ; 44 W. R. 117 ; 40 Sol. Jo. 
97, C. A. 

Annotation . Refd. Birrlml v. Blrrh, Crisp, [1915] 2 Cb. 
37.'). 


Part ill. — Pleading and Practice. 


SECT. 1. — PLEADING. 

SuB-SE(^T. 1 . — Set-off. 

See R. S. C., Ord. 19, rr. 3, 7, 11, 15; Ord. 20, 
rr. 0, 7; Ord, 21, r. 10 ; (\ (\ R., Ord. 10, r. 10; 
Ord. 22 a. 

394. Form of plea.] — Bennett v. White, No. 
208, ante, 

395 . By way of rejoinder.] — Count for 

money had & received. Plea, as to £55 6s. parcel, 
etc., a tender of that sum. Replication : that 
the demand was on one entire contract for a larger 
sum than that tendered. Rejoinder : that deft, 
had a set-off, reducing the amount due to that 
tendered. Demurrer ; — Held : a bad rejoinder to 
a good replication. — S earles v. Sadgbave (1855), 

5 E. A B. 639 ; 25 L. J. Q. B. 15 ; 26 L. T. O. S. 
89 ; 2 Jnr. N. S. 21 ; 4 W. R. 53 ; 119 E. R. 
618. 

396. SuRlciency of plea — Several claims — Set- 
off generally.] — Where the declaration contains 
several counts, it is not necessary in a plea of set- 
off of a smaller sum, to specify to which parti- 
cular part of pltf .’s claim the set-off is to be applied. 
— Noel v. Davis (1838), 4 M. & W. 136 ; 1 Horn 

6 H. 200 ; 7 L. J. Ex. 287 ; 150 E. R. 1375. 

397. Uncertainty.] — Where rooms were 


taken at a weekly hiring, to commence Feb. 25, 
& the landlord afterwards brought an action foi* 
rent, & the tenant pleaded set-off as to so much 
rent as accrued due before on July 27, the 
interval of time being twenty-one weeks & tiv(* 
days, without stating how much in money he 
intended his plea sliould cover, & without explain- 
ing the circumstances of the apparent apportion- 
ment of the five days ; — Held : the plea was bad 
for uncertainty in this respect ; & the ct. would 
not reject the words “ & on,” so as to bring the 
time up only to July 22, which would be the 
completion of twenty-one weeks. — Dunn v. Di 
Nuovo (1841), 3 Man. & G. 105 ; 3 Scott, N. R. 
486 ; 10 L. J. C. P. 318 ; 5 Jur. 578 ; 133 E. K. 
1075. 

398. To call in shares.] — A plea of set-off, 

in respect of calls on shares in a joint-stock co., 
must either state the facts specially or strictly 
pursue the form given by 8 Viet. c. 16, s. 26; 
therefore, a plea founded on that statute, but 
ondtting the words, “ whereby an action hath 
accrued,” etc., is bad on special demurrer. — 
Moore v. Metropolitan Sewage Manure Co. 
(1849), 3 Exch. 333; 6 Dow. L. 496; 18 
L. J. Ex. 104 ; 12 L. T. O. S. 354 ; 154 E. R. 
872. 


Moore McKinnon (1861), 21 U. C. 
It. 140.— CAN. 

f. Facts out of which set- 

off arises not fiAoicn.]-— M cLaughlin 
Carriage Co. v. Borden (N. S.) (1906), 
1 E. L. R. 84.— CAN. 

g. Acivm on bond — Plea of non eat 
factum <£• set-off.] — Non est factum & 
a set-ofl! may be pleaded together to 
debt on bond. — Atkins v. Clark 
(1839), 6 O. S. 33.— CAN. 

h. PUadino set-off as counter- 

claim — Effect of.] — Bennett v. White 
(1889), 13 P. R. 149.— CAN. 

k. .] — Gates v. Sea- 

gram (1909), 14 O. W. R. 182; 19 
O. L. R. 216.— CAN. 

l. .] — Ryan t». Fraser 

(1884), 16 L. R. Ir. 263.— ER. 
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p. Necessity for pleading.] — Ford 
V. SPAJTORD (1851), 8 U. C. R. 17. — 

CAN. 

q. .] — Sharp v. Maxner (1882), 

15 N. S. K. (3 R. & G.) 105.— CAN. 

r. .] — Set-off is a right which 

must be claimed if a party to an action 
desires to have the benefit of it. — 
Hardy v. Hap.sant, [1913] T. P. D. 
433.— S. AF. 

t. Sufficiency of plea — Failure to 
aver urtuingness to set off amount against 
<olaintiff*8 cZoim.}— Jarvis v. Dickson 
1840), 3 Ont. Dig, 6361.— CAN. 

a. .] — ^A plea of set-off 

did not conclude with an offer to set 
off deft.’s claim against pltf.'s claim : — 
Held : bad. — Fillmore v. Cartwright 
(1896), 33 N. B. R. 621.— CAN. 


b. — .] — ^A plea, purport- 

ing to bo a plea of set-off, is bad if it 
omit to aver deft.'s willingness to sot 
off the amount against pltf.’s claim. — 
Purcell v. Douglas (1867), 15 W. R. 


0 . .] — The docl^-ratlon con- 

tained eleven counts, with damages 
alleged at £200. Deft, pleaded to tho 
whole declaration that the intestate 
was Indebted to deft, in £250 on a 
Judgment obtained for £138 58. 7d . : — 
Held: plea defective, in not showing 
how the £250 w£is due on the Judgment. 
— Blackstonb (Administratrix) v. 
Chapman (1843), 3 C. P. 221.— CAN. 

d. .] — Bowerman V. Brown 

(1846), 2 U. C. R. 409.— CAN. 

e. Sale of land — No aver- 

ment that land had been conveyed .] — 
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Sub-sect. 2. — Counterclaim. 

See R. S. C., Ord. 19, rr. 3, 7, 11, 16; Ord. 20, 
rr. 6, 7; Ord. 21, r. 10 ; C. C. R., Ord. 10, r. 10; 
Ord. 22 a. 

399. Must be pleaded — Notice in correspondence 
insumclent.] — The Saxicava, No. 608, post 

400. What must be pleaded — All facts relied on 
by defendant.] — The same rules apply to a counter- 
claim as to a statement of claim ; therefore the 
facts on which deft, relies must bo stated in the 
body of his counterclaim, & cannot be inferred 
from pltf.’s statement, &, if deft, wants alternative 
t)r general rehef, the counterclaim must ask it. 
—Holloway v. York (1877), 25 W. R. 027. 

Annotations: — Consd. Birmingham Estates Co. v. SnUth 

(1880), 13 Ch, D. 500. Reid. Crowe v. Bamicot (1877), 

0 Ch. D. 753. Mentd. Pearce v. Bastable’s Trustee in 

Bankruptcy, [1901] 2 Ch. 122. 

401. .] — A counterclaim must contain 

in itself a sijecific statement of the facts upon 
which reliance is placed for the relief claimed. 
It is not sufficient that the facts relied upon appear 
in the statement of defence, even though that & 
the counterclaim form one continuou.s document. 
A counterclaim defective in this respect was dis- 
missed with costs, leave to amend being, under 
the circumstances of the case, refused. — Crowe 

Bahnicot (1877), 6 Ch. D. 753 ; 46 L. J. Ch. 
855 ; 37 L. T. 68 ; 25 W. 11. 789. 

Annotation : — Distd. Lees v. Patterson (1878), 7 Ch. D. 

866. 

402. Form of plea — Continuous document with 
defence.] — Crowe v. Barnicot, No. 401, ante. 

403. .] — Pltf . commenced an action 

Si immediately obtained a writ of ne exeat against 
deft., who was arrested, but paid the amount for 
which the writ was marked to the sheriff, & 
obtained his release. By his statement of defence 
deft, alleged that the writ had been improperly 
obtained, & claimed damages for his arrest. The 
paragraphs in which deft, made the allegation 
that the writ had been improperly obtained & 
claimed damages, were numbered consecutively 
with the other paragraphs of the statement of 
defence, & were not headed separately as a counter- 
claim : — Held : the pleading was good as a counter- 
claim. — Lees v. PA'rrERsoN (1878), 7 Ch. i). 866 ; 
47 L. J. Ch. 616 ; 38 L. T. 451 ; 26 W. R. 399. 

404. Facts relied on appearing In defence — 

Necessity for repetition in counterclaim.] — Crowe 

V. Barnicot, No. 401, ante. 

405. .] — (1) A counterclaim can 

be made only where an action can be brought, 
therefore, deft, is estopped from counterclaiming 
for that in respect of wliich he has already obtained 
judgment. 

(2) A counterclaim need not repeat in extenso 
the statements rched upon, but can refer to any 
statements in the antecedent pleadings, for 
instance, to the paragraphs simply by number. — ■ 
Birmingham Estates Co. v. Smith (1880), 13 
Ch. D. 506 ; 49 L. J. Ch. 251 ; 42 L. T. Ill ; 28 

W. R. 660. 

406. Particulars of plea.] — Particulars ordered 
of defts.’ counterclaim of damages for breach of 


contract in an action for goods sold & delivered. 
—Anon., [1875] W. N. 220 ; 1 Char. Cham. Cas. 
30, 75 ; Bitt. Prac. Cas. 30. 

407. .] — To a statement of claim alleging 

that all moneys due upon a mtge. had been paid, 
& claiming delivery of the proper! y, the mtgee. 
put in a counterclaim allc'ging that the mtge. was 
made to cover all sums duo on current account ; 
that pltf. was indebted to deft, in a sum of £547 
as commission for finding a purchaser for his 
busineas ; that previous to the sale of the busi- 
ness pltf. had been indebted to deft, in the sum of 
£3,135 175 . 5d., & that deft, had received certain 
sums on account, but that a large balance was 
still duo ; & asking for an account. Pltf. applied 
for particulars of the balance by the counterclaim 
alleged to be due to deft. : — Held : pltf. was 
entitled to particulars of the moneys received by 
deft., from which he arrived at the balance alleged 
by the counterclaim to be due. — Kemp v. Gold- 
berg (1887), 36 Ch. D. 505 ; 56 L. T. 736 ; 36 
W. R. 278. 


408. Claim for relief — Must be specified — 
Alternative or general relief.] — Holloway v , 
York, No. 400, ante. 

409. Time for pleading — Winding up of com- 
pany — Counterclaim delivered before winding-up 
order,] — Where a co. applied under R. S. C., 
Ord. 14, for leave to sign final judgment in an 
action for calls, &; leave to defend was obtained 
by the shareholder upon an affidavit stating his 
intention to counterclaim for rescission of the con- 
tract to take shares on the ground of misrepre- 
sentation, & disclosing no other ground of defence, 
& this occurred before the presentation of a wind- 
ing-up petition, but the counterclaim was delivered 
after the petition & before the winding-up order 
made upon it : — Held : the shareholder was not 
too late to apply for relief. — Re General Rail- 
way Syndicate, Wiiiteley’s C^ase, [1900J 1 Ch. 
365 ; 69 L. J. Ch. 250 ; 82 L. T. 134 ; 48 W. R. 
440 ; 16 T. L. R. 170 ; 44 Sol. Jo. 228 ; 8 Mans. 
74, O. A. 

Annotations : — Refd. The Saxicava. [1921] P. 131. Mentd. 

First National Reinsiiranco r. Grcenlield, [1921] 2 K. B. 

200. 

410. Amendment of counterclaim — Delay.] — 

In an action for specific performance of an agree- 
ment to grant pltf. wlm was in possession a loas»^ 
of a brickfield deft, delivered a defence admitting 
the agreement, & expressing his readiness to per- 
form it ; ho also counterclaimed for sums alleged 
to be duo for rent under the agi*eemont, & laboui* 
& materials supplied to pltf. in connection with 
the property. Three months after joinder of 
issue, & after notice of trial, deft, applied by 
summons under R. S. 0., 1883, Ord. 18, r. 2, for 
leave to amend his defence & coimierclaim & to 
join therewith a claim for the recovery of the 
land. Summons dismis.sed with costs on the 
ground of new case, & delay. — Clark v. Wray 
(1885), 31 Ch. D. 68 ; 55 L. J. Ch. 119 ; 34 W. R. 
69 ; 8ul} nom. Clark v. Wray, Wray v. Clark, 
53 L. T. 485. 
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m. Neceasitv for pleading.] — ^McKay 
V. O’Neil (1890), 22 N. S. R. (10 R. 
& G.) 346.— CAN. 

n. What mvM he pleaded.] — A plea 
of counterclaim should show that It 
was payable before & at the commence- 
ment of the action. — Sharp v. Mc- 
Burnie (1885), 3 Man. L. R. 161. — 
CAN. 

406 I. Pariicvlara of plea.] — Moyie 
Lumber & Milling Go. v. May (N. W. 
T.) (1906), 1 W. L. R. 152.— CAN. 


o. Amendment of counterclaim — 
^o bring within jurisdiction of court.]-— 
lounterclalm for amoimt over the 
iirlsdlction of the County Ct. cannot 
e amended after plea objecting to it 
II that ground. — B ates y. GRAY- 
rioRNB (1886), 19 N. S. R. (7 R. & G.) 
50 ; 7 G. L. T. 347.— CAN. 

p. .1 — Feinuel 

1898). 31 N. S. R. 233 ; Q. R. 39 S. O. 

] 6. — CAN. 


q, .] — Parker v. Tain (1908), 


0 O. W. Tl. 36, 818 ; 15 O. L. K. 187. — 

AN. 

^ — Campbell v. Joyce 

Jan.) (1910), 15 W. L. R. 29; affd., 
5 W. L. R. 291.~CAN. 

t. .] — Where a counterclaim 

18 been set up there is no decision 
lowing that it cannot be enlarged or 
nended. — H enderson v. Henderson 
916). 27 O. W. R. 422 ; 38 O. L. K. 


a. .] — WiiiTroN V. Hanion 

(1886). 16 L. R. Ir. 137.— IR. 

E E 2 
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8rt-0pp anp Coitnterolaim, 


Sect. 1. — Plradhig : Sidj-secl. S, A, <S: B. Sect, 2 
S'libseci, 1.] 

Sub-sect. 3. — Pleading in Answer to Set- 
Off OR Counter CT. AIM. 

A, ScUOff, 

Sec n, S. (\, Ord. 2.5, rr. 2-1, Ord. 28, it. 1 
3-6. 

411. Sufficiency of plea — Payment.] — Pltf. may 
plead in bar to the further maintenance of a 
set off, as by payment, etc. — B riscoe v. Hill 
( 1842), 10 M. & W. 735; 12 L. J. Ex. 120; 7 
Tur. 300 ; 152 K. H. 008. 

Annotations : —Mentd. DawBon r. Wrench (1849), 12 L. T 
O. S. 405 ; S. E. Ky. r. Railway Comrs. (1881), 6 Q. B. D. 
586. 

412. By unauthorised agent — Ratified 

after plea.] — It is a good answer to a plea of set-off, 
that the amount has been paid by a person pro- 
fessing to act as agent for &; on account of pltf., 
though without liis authority ; & that the latter 
ratified the act at the time of the trial. 

The treasurer of a corpn. paid their clerk, deft., 
the amount of his year’s salary both parties 
believing at the time that the treasurer had the 
authority of the corpn. to make such x>ayiT^cnt ; 
but the treasurer had no such authority, & the 
corpn. afterwards repudiated the payment & dis- 
missed deft, from their service. In an action 
against deft, for the recovery of certain moneys 
paid to him on ac(*ount of the corpn. : — Held : 
the cori>n. w^as entitled, at the trial to ratify the 
act of their treasurer, & deft, could not set off the 
amount of his salary as due to him from the corpn. 
— Simpson v. Eggington (1855), 10 Exch. 845; 
24 L. J. Ex. 312 ; 10 J. P. 770 ; 150 E. R. 083. 
Annotation 'Reid, Rc Rove, Ex jt- Dcrciibarg, [1904] 2 
K. B. 483. 

Set-off as between principal & agent.] — Sec 
Part I., Sect. 10, sub-sect. 3, ante, 

413 . Character in which plaintiff sues — 

Trustee.] — To an action for non-pa 3 unent of £45, 
the balance due upon a building agreement, deft. 

leaded a set-off of a judginent for £40 2.s. obtained 
y him in an action against pltf. To this plea 
pltf, replied that, before the recovery of the judg- 
ment, he for a good consideration assigned the debt 
of £46 to J. ; that deft, before the recovery of 
the judgment had notice of the assignment ; & 
that he, pltf., was suing as trustee for J. : — Held : 
the replication was bad, as disclosing no legal 
answer to the plea. — W atkins v. Clark (1802), 12 
C. B. N. 8. 277 ; 0 L. T. 819 ; 142 E. R. 1149. 

Annotation: — Refd. Watson v. Mid-Wales Ry. (1867), 36 
L. J. C. P. 285. 

414. .] — In an action for freight 

deft, pleaded a set-off, to which pltf. replied, on 
equitable grounds, that while the freight was in 
the course of being earned he assigned it for value 
to A., of which deft., before the debt became due, 
& before the action was brought, had notice; & 
that pltf. was suing only as trustee for A. : — Held : 
no answer to the plea. Qu. : if the replication 


had alleged that deft, had notice before the subject- 
matter of the set-off accrued. — ^Wilson v. Gabriel 
(1803), 4 B. Ac 8. 243 ; 2 New Rep. 321 ; 8 L. T. 
602 ; 11 W. R. 803 ; 1 Mar. L. C. 346 ; 122 E. R. 
450. 

Annotation Apld. Christie r. Taunton, Delinard, Lane, 

Jtc Taunton, Dclmard, Lane, [1893] 2 Ch. 175. 

415. .] — Macdonald v. Bode 

(1870), 20 Sol. Jo. 241 ; Bitt. Prac. Gas. 102 ; 2 
(Jiar. (^ham. (]as. 2. 

Annotation Expld. Naylor v. Fairer (1878), 26 W. R. 809. 

416. .] — In an action to re- 

cover a debt due to pltf. as a trustee, deft, is 
entitled to set up as a defence that the cestui quo 
trust is indebted to him in a sum for unliquidated 
damages exceeding the amount of the claim. 

Jud. Act, 1873 (c. 60), & more especially the 
rules, distinctly put an unliquidated claim on 
the same footing as a liquidated claim for the 
purpose of set-off (Ciiannell, J.). — Bankes v, 
Jarvis, [1903] 1 K. B. 549 ; 72 L. J. K. B. 207 ; 
88 L. T. 20 ; 51 W. R. 412 ; 19 T. L. R. 190, 
B. G. 

Annotations : — Distd. McCreagh v. Judd, [1923] W. N. 174. 

Reid. Baker -r. Adams (1910), 102 L. T. 248. 

417. To set-off for damages for negligence 

— Plea of insurance against damage.] — In an 
action of wages by master against shipowner, deft. , 
by way of set-off &- counterclaim, claimed damages 
for the loss of the ship by the negligence of pltf. 
Reply, that the ship was insured against a total 
loss, & that the underwriters had paid or agi'eed 
to pay to the owners the whole amount payable 
by them on a total loss : — Held : the reply Was bad, 
because pltf. had not pleaded that the money had 
been actually paid to deft., or that the counter- 
claim had been brought without the authority of 
the underwriters. — The Sir (Jharler Napier 
(1880), 5 P. D. 73 ; 42 L. T. 167 ; 28 W. R. 718 ; 
4 Asp. M. L. G. 231, G. A. 

Statute of Limitations .] — See Limitation of 

Actionr, Vol. XXXII., pp. 323, 324, 544, 545. 

Effect of failure to plead.] —See Sect. 2, sub-sect. 
5, post, 

B, Counlcr claim. 

See R. 8. G., Ord. 21, r. 14, Ord. 25, rr. 2, 3, 4, 
Ord. 28, rr. 1, 3, 4, 5, 0. 

418. Sufficiency of plea — Whether specific alle- 
gations must be dealt with — Sufficiency of general 
plea.] — (1) A reply joining issue generally to a 
counterclaim will not be ordered to be amended or 
struck out as embarrassing under R. 8. G., Ord. 27, 
r. 1, or Ord. 59, because it does not deal specifically 
with the allegations of the counterclaim. 

(2) In an action for an account of rents &> profits 
deft, claimed to set off a sum due to him by pltf. 
under an award. Pltf. having joined issue 
generally, deft., on the ground that the facts stated 
'n the counterclaim must be taken to be admitted 
under R. 8. G., Ord. 19, rr. 17-20, moved under 
R. 8. G., Ord. 40, r. 11, & R. 8. G., Ord. 33, for an 


PARTnil. SECT. 1, SUB-SECT. 8.— A. 

b. Sufficiency of plea — Set-off on 
note — Note given to raise money to pay 
partnership debL)— To a ploa of set -on 
on a note : — Held : the pltf., under a 
replication of nunguam indebttaiiis, 
might show that the note was given by 
him to deft, while they were In partner- 
ship, to raise money to pay off a debt 
of the firm. — ^M ili.er v, Thompson 
(1852), 10 U. C. R. 391.— CAN, 

0. .1 — Dennison v, Knox 

(1864), 24 U. C. R. 119.— CAN. 

d. Explanaiion of delivery of 

goods.] — Bishop v. ItoBiNSON (1867), 
12 N. B. R. (1 Han.) 68.— CAN. 


e. Estoppel ,] — Miller v. Boss 

(1883), 23 N. B. R. 439.— CAN. 

f. Plaintiff declaring specially — 
Effeot of.] — A pltf. cannot, by declaring 
specially, where ho could recover on 
the money ooimte alone, deprive deft, 
of his right of set-off. — Miller v. 
Munro (1839), 3 Ont. Dig. 6360. — 
CAN. 


g. Right ^ of plaintiff to plead 
mailers arising subsequent to action 
brought.] — If a claim to liquidated 
damages by a deft, is pleaded by way 
of set-off, pltf. may not reply mattei’s 
arising subsequent to action brought. — 
McNAAfARA V, Skatn (1892), 23 O. R. 
103.— CAN. 


PART III. SECT. 1, SUB-SECT. 8.— B. 

418 i. Sufficiency of plea — Whether 
specific allegations must he dealt with — 
Sufficiency of general plea.] — Forsyth 
i\ Lawrence (1887), 19 N. S. R. (7 
R. & a.) 148 ; 7 C. L. T. 174.— CAN. 

418 ii. .]— A deft, by 

counterclaim shall not deny generally 
the allegations of the countorcTalra, but 
shall set forth the facts upon which ho 
relies oven If this may involve the 
assertion of a negative. — Howson v. 
Thompson (1921), 67 D. L. R. 195 ; 51 
O. L. R. 299.— CAN. 

418iii. .l-Rltf., under 

Ord. 19, r. 17, must deal speciflcally 
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account of wliat was due to him, or, in the alterna- 
tive, that the reply might be struck out or amended 
under B. S. C., Ord. 27, r. 1, & B. 8. C., Ord. 59 
Held : an order for an account could not be made 
on the counterclaim without going into the 
particulars of pltf.’s claim, the balance mentioned 
in B. 8. C., Ord. 22, r. 10, being the balance at the 
hearing of the action ; & the reply could not be 
ordered to be struck out or amended. — Bolpe v. 
Maclaren (1870), 3 Ch. 1). 100 ; 24 W. B. 810 ; 
3 Char. Pr. Cas. 82. 

Annoiatioris : — As io (J) N.F. Bcnbow r. Low (1880), 13 

Ch. D. 553. As to (2) Folld. Aitkcn r. Dunbar (1877), 

40 L. J. Ch. 489. 

419. ,] — Pltfs. asserted the right 

to use defts.’ name as a trade name, for goods 
manufactured & sold by themselves, & alleging 
that they had recently heard that deft-s. claimed 
the exclusive right to the name, claimed a declara- 
tion that pltfs. were entitled to use the name, & 
also an injunction to restrain deft, from represent- 
ing that the goods manufactured by them, pltfs., 
were an imitation of the goods manufactured by 
defts. Defts. by their statement of defence made 
a number of allegations as to the origin & history 
of the manufacture, & stated that they had dis- 
covered that pltfs. had recently sold goods manu- 
factured by them, pltfs., with a mark greatly 
resembling that of defts. Then, by counterclaim, 
defts. repeated relied on the allegations as if they 
had been repeated verbatim, &, alleging mis- 
representation, claimed an injunction to restrain 
pltfs. from selling goods not manufactured by 
defts., as & for goods manufactured by defts. 
To the counterclaim pltfs. replied by joining issue : 
— Held : the allegations in the counterclaim must 
be specifically dealt with, the reply was iiTegular. 
— Benbow V, Low (1880), 13 Ch. D. 553 ; 49 L. J. 
Ch. 259 ; 42 L. T. 14 ; 28 W. B. 384. 

420. .] — To a counterclaim . . . you 

must answer specilically (Hall, V.-C.). — William- 
son V, London 6c North Western By. Co. (1879), 
12 Ch. D. 787 ; 48 L. J. Ch. 559 ; 27 W. B. 724. 
Annotation : — Mentd. Darbyehirc v. Leigh, [1896] 1 Q. B. 

554. 

421 . To counterclaim for damages for | 

negligence — Plea of Insurance against damage.] — 

The Sir Charles Napier, No. 417, ante, 

422. Agreement to forego claim — Claim 

set up despite agreement.] — All the directors of a 
CO. in liquidation mutually agreed to forego 
their respective claims to directors’ fees then owing. 
The liquidator was a party to the agreement on 
behalf of the co. Subsequently the co. sued one 
of the directors for work done, & the director 
counterclaimed against tlie co. for his fees earned 


previously to the agreement : — Held : although 
there was no consideration for the agreement 
moving from the co., the fact of the liquidator 
being a party to it rendered it binding as between 
the director & the co. ; & the agreement was, 
therefore, a good defence io the counterclaim. — 
West Yorkshire Darracq Agency, Ltd. v, 
Coleridge, [1911] 2 K. B. 320 ; 80 L. J. K. B. 
1122; 105L. T. 215; 18 Mans. 307. 

423. Time for delivery of reply.] — B,ijmley v, 
Winn, No. 504, post. 

424. Admission of allegations in counterclaim - 
What amounts to.] — (1) Deft, to an action 
delivered a statement of defence & counterclaim. 
The defence contained various admissions 6c 
allegations of fact, 6c then, by way of counter- 
claim, deft, repeated “ the several matters herein- 
before stated 6c admitted,” 6c claimed certain 
relief. Pltf., by his reiily, after making certain 
admissions 6c joining issue on the rest of the state- 
ment of defence, ” in reply to the statements 
alleged by way of counterclaim ” repeated “ the 
several matters stated in the statement of claim 6c 
the admissions hereinbefore made,” 6c said that, 
“ save as stated in the statement of claim or here- 
inbefore admitted, each of such allegations is 
untrue ” : — Held : this amounted io an admission 
of all the statements alleged by way of counter- 
claim. But leave to amend was given. 

(2) The issues of fact on the claim & the counter- 
claim being identical ; — Held : pltf. was not 
entitled to adduce fresh evidence in reply on the 
counterclaim. — Green v. Sevin (1879), 13 Ch. D. 
589 ; 49 L. J. Ch. 100 ; 41 L. T. 724 ; 44 .J. P. 
282. 

Annotations : — Gcncrallu, Mentd. Leo v. Soanics (1888), 59 

L, T. 36C ; PhUlips v. Howell, [1901] 2 Cb. 773 ; Stiokney 

i\ Kecblc, [1915] A. C. 3 86. 

425. Evidence In answer to counterclaim — 
Right of plalntm to adduce fresh evidence — Issues 
of fact on claim & counterclaim identical.] — 

Green v. Sevin, No. 424, ante. 

426. Statute of Limitations.] — Lowe v . Bent- 
ley, No. 327, ante. 

Effect of default of pleading.] — b'cc 8ect. 2, sub- 
sect. 4, post. 


Sect. 2.— PRACTICE. 

Sub-sect. 1. — In General. 

Sec B. S. C., Ord. 21, rr. 10, 11. 

427. Jurisdiction — To try counterclaim —Inferior 
court — Extent of power to grant relief.] — Under 
Jud. Act, 1873 (c. 00), ss. 89, 90, an inferior ct. 
has jurisdiction to entertain a claim set up by way 


with every allegation ol fact in the 
counterclaim which ho cIoch not admit 
to bo true. I^ltf. is not entitled to 
reply to a counterclaim by a mei*(i 
joinder of issue. Ho must plead to it 
as though it were a htatoment of claim. 

CttENEV V. MuDowell, [1924] 4 

D. L. R. 202 ; 51 N. B. R. 262.— CAN. 

418 iv. .J^ — Dunne a. 

Clancy (1880). 6 L. R. Ir. 395.— IR. 

423 i. Time for delivery of reply.] -■ 
Morgan v. MacDonald, [1924J 4 
D. L. R. 457 ; [1924] 3 W. W. R. 37 4 ; 
19 Sask. L. R. 10.— CAN. 

426 i. Statute of Limi tat ions.] — 
Wateruus Engine Works (k». r. Baij. 
(1903), 7 Terr. L. R. 32.— CAN. 

h. Joinder of issnv.] — Irwin r. 
Turner (1891), 16 P. R. 349.— CAN. 

k. Right 0 } plaintiff to jAcad 
matters arising suitse/iitent io actwn 
brought.] — If a claim of liquidated 
damages by a deft, la pleaded by way of 
counteix;laim, iiltf. may reply muttoxs 


arising subsequent to action brought. — 
McNamara v. 8kain (1892), 23 O. li. 
103.— CAN. 

l. Necessity for filing reply.] —Kirk- 
land V. Hole (1912), 7 Terr. L. R. 64. 

-CAN. 

m. Amcnrlmcnt.] — An amendment 
to a statement of defenee to a comdei- 
cluim to set uj) undiuj intluence as a 
ground for making certain transfers 
of land, made at the trial & unsup- 
ported by material, should not bo 
allowed ; the application should bo 
made in chambui*s & the record com- 
pleted liefore trial. — ORiri‘H v. Woess- 
NEU (1910). 31 W. L. It. 1082. -CAN. 

n- (Counterclaim disclosing no caus( 
of action . ] -Allen v. Wamuolt (1921), 
62 1). L. It. 651 ; 54 N. S. It. 550.— 
CAN. 

0. Action based on crime Absence 
of pUa of laying of criminal charye .\ — 
The objection that a counterclaim 
prays for i*clief against a criminal 


0 Hence without disclosing that a 
criminal chaigo has been laid in 
respect tlu*reto Is met by Criminal 
Code, 8. 13. — Moyle v. Mc'Laughi.an 
(Man.) (1922), 06 D. L. It. 767 ; 
n!)y‘ 2 i 1 W. R. 782. — CAN. 


p. Necessity for order. J — Jud. Ael, 
1909, Ord. 23, r. 1, applies to a reply to 
cl countci-claim. — Cheney r. Mc- 
J>OWELL, 11924] 1 D. L, 11. 262 ; 51 
N. B. R. 202.— CAN. 


PART III. SECT. 2, SUB-SECT. 1. 

427 i. J urisdiction — To try counter- 
claim — Inferior court — Extent of power 
to grant re/iej.]— Where, although a 
deft, to a District Ct. action oounter- 
elaims for a liquidated amount & 
unliquidated damages in amounts 
aggregating over $800, ho expressly 
abandons all of his counterclaim In 
excess of said sum, the District Ct. has 
juiisdiction to give judgment on the 
couutciulaim for an amount not 
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Sect, 2. — Practice: Siib-aeci. 1.] 

of counterclaim although it is in respect of matters 
which arose beyond its local jurisdiction, but the 
power to grant relief in respect of such counter- 
claim is limited to the same amount which pltf. 
has claimed in the action. — Davis v. Flagstaff 
Mining Co. (1878), 3 C. P. D. 228 ; 47 L. J. Q. B. 
603 ; 88 L, T. 769 ; 20 W. R. 431, C. A. 

Annotation : — Apid. Webster v. Armstrong (1885), 1 T. L, 11. 

213. 

428. Judge of Admiralty Division.] — 

The owners, master, & crew of a steam tug, all 
foreigners out of the jui'isdiction, commenced an 
action in rem in the Admit y. Div\ against defts., 
owners of a British sliip Sc her freight, for salvage 
services alleged to liave been rendered to defts.* 
vessel in Northern Russia. Defts., besides defend- 
ing the action, set up a counterclaim in personam 
for demurrage alleged to be due by the owners of 
the steam tug under two charterpai'ties. On an 
application by pltfs. to strike out the counter- 
claim : — HeJd : a judge of the Admlty. Div., as 
a judge of the High Ct., has jurisdiction to try such 
a counterclaim, & the discretion of the judge, in 
refusing to strike out the counterclaim on the 
ground of embarrassment, had been rightly 
exercised. 

Defts. would not bo in a position to bring this 
counterclaim in a separate action, for the reason 
that pltfs. are out of the jurisdiction (Collins, 
M.R.). — The Chbatside, [1904] P. 339 ; 73 

D. J. P. 117 ; 91 L. T. 83 ; 53 W. R. 120 ; 20 
T. L. R. 055 ; 9 Asp. M. L. 0. 595, C. A. 

Annotation: — Reid. Ho^^, McLachlaii v. Camosun, [19091 

A. C. 597. 

County courts .] — See County Courts, 

Vol. XIII., pp. 466, 467, Nos. 152-161. 

429. Set-off — Whether plaintiff obiiged to prove 
whole demand — In first instance.] — Where there are 
cross demands, <fc deft, pleads a set-off, pltf. is not 
obliged to prove the whole of his account in the 
first instance but may prove only the balance 
which he claims, & after deft, has proved his set-off, 
])ltf. may prove other parts of his accounts to 
show that a larger sum was due. — W 11 ..LIAIVIS v, 
Davies (1833), 1 Cr. A M. 464 ; 1 Dowl. 647 ; 3 
Tyr. 383 ; 2 L. J. Ex. 102 ; 149 E. R. 481. 
Annotations: — Refd. Jacobs v. Tarleton (1848), 12 Jur. 

517 ; Wright v. Wilcox (185U), 15 L. T. O. S. 228. Mentd. 

Hoc d. NieoU v. Bower (1851), 16 Q. B. 805. 

430. Particulars — Non-compliance with 

order for — Whether evidence of set-off excluded.] — 

Deft, who has not complied with a judge’s order 
to deliver particulars of set-off with dates, will not 
be allowed to give any evidence of his set-off. 
Particulars deliver(*d in which the only dates 
were “ from Jan. 1828 to Jan. 1834,” are not a 
compliance with such an order. — Swain v. Roberts 
'1836), 1 Mood. & R. 452, N.P. 

431. .] — Where deft. 

pleads a set-off, & an order is obtained directing 
1 dm, witldn a limited time, to deliver the paHicu- 
lars thereof, or be excluded from giving same in 
evidence, & he neglects to comply therewith, a 
judge at nisi prim has no power to exclude evi- 
dence tendered in proof of such plea : — Semhle : 
proper course to be pursued by pltf. in such a case 
js to apply for an attachment against deft. ; or, 


if there be other pleas pleaded, to apply to a judge 
to strike out such plea of set-off. — ^P aynb v, 
Davis (1845), 6 L. T. O. S. 220 ; 9 Jur. 734. 

432. .] — If a judge’s order 

for particulars of set-off directs them to be given 
with dates, but the particulars are delivered 
without dates, pltf. need not object or take out a 
summons for better particulars ; &> deft, cannot 
at the trial give evidence of his set-off. But after 
verdict for pltf., the ct. granted a new trial, on an 
affidavit of merits, & on payment of costs & 
bringing the money into ct. — Ibbett v. Leaver 
(1847), 16 M. & W. 770 ; 4 Dow. & L. 716 ; 2 Now 
Pract. Oas. 236 ; 16 L. J. Ex. 208 ; 9 L. T. O. 8 . 
129; 11 Jur. 415; 153 E. K. 1401. 

Annotation: — Consd. null v. Bollard (1856), 1 H. & N. 

134. 

433. .] — Where deft, has 

failed to deliver particulars of set-off pursuant to a 
judge’s order, he is precluded from giving evidence 
of any set-off at the trial. — Young v, Geiger 
(1848), 6 C. B. 541 ; 0 Dow. & L. 337 ; 18 L. J. 
0. P. 43 ; 12 Jur. 983, n. ; 136 E. R. 1360. 

434. Waiver.] — An order \vas 

obtained for delivery of particulars of set-off within 
a fortnight : they were not delivered for five 
weeks, but after the delivery an order was made 
by consent for the amendment of the declaration. 
This is a waiver of tlie irregularity in the delivery 
of the particulars. — Wallis v, Anderson (1829), 
Mood. A M. 291, N. P. 

Annotations : — DJStd. Ibbett v. Leaver (1847), 2 New ITact. 

Cu8. 236. Refd. Hull V. BoUard (1856), 1 H. & N. 134. 

435. Sufficiency of compliance.] — 

If pltf. obtain an order for the particulars of 
deft.’s set-off, <k, upon an application to deft.’s 
attorney to deliver a i)articular under the order, 
he refers to another already delivered by his 
client, he is not obliged to deliver a fresh parti- 
cular. — Hatchet v. Marshal (1793), I^eake, 
229; 170 E.R. 139, N. P. 

430 , Explanatory of plea.] — The 

particulars of set-off are merely explanatory of the 
plea of set-off, & pltf. by putting them in evidence 
to prove Ills ease, e.g, to rebut the defence of 
Stat. limitations, does not thereby admit the 
correctness of their contents. — Burkitt’ v, Blans- 
iiARD (1848), 3 Exch. 89; 18 L. J. Ex. 34; 12 
L. T. O. S. 221 ; 154 E. R. 768. 

437. — .] — To a declaration on 

the common counts, deft, pleaded a set-off, Sc 
delivered particulars of his set-off with the plea. 
He afterwards withdrew this plea, Sc pleaded 
puls darrein continuance that there had been a 
controversy between i)ltf. & liimself about other 
matters in addition to those in the cause, that a 
balance of accounts had been struck between 
the parties, that pltf. admitted the set-off pleaded 
to be due, Sc that it was agreed that the balance 
then struck should be paid by instalments, etc.. Sc 
that it was further app'eed that deft, should 
release pltf. from all liability on a certain contract, 
etc. ; Sc that this agreement was accepted by 
pltf. in satisfaction of his cause of action. Pltf. 
replied that lie had been induced to enter into this 
agreement by fraud : — Held : the particulars of 
set-off, delivered with the original plea of set-off, 
& in which particulars the statement of accounts 
differed from the statement upon which the 


( xcecdiiij? $800 in the aggrregato. 
District Ots. Act, 1920, s. 38, applies 
to cases wheu* the counterclaim, os 
brought before the Distiict Ct, Is one 
with which It would not deal as a 
substantive claim. — ^M inky v. Ryland, 
11925] 4 D. L. R. 398 ; 11925] 3 W. W. 
11. 505. — CAN. 


434 i. Set - off — 1 Particulars — Non - 
coynpliance with order for — Waiotr.}— 
Whero a deft, delivers his particulars 
of set-off on a day later than that 
appointed by judge's order, & pltf.'s 
attorney, through his clerk, accepts' 
Sc retains them without objections, such 
conduct is a waiver of ail objections 


on the grovmd of delay.— M<'L kixan 
(Executor) r. McManus (1843), 1 
U. C. R. 271.— CAN. 

q. .] — CowBR’s Execu- 

tors V. Stephens (1842), 6 I. L. R. 

124.— IR. 

r. Notice*] — A notice of set- 
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agreement was founded, were adnussiblo in evi- 
dence for the purpose of explaining the plea. — 
Buckmaster V. Meiklejohn {IS53), 8 Exch. «34 ; 

1 C. L. R. 839 ; 22 L. J. Ex. 242 ; 21 L. T. O. S. 
62 ; 155 E. R. 1606. 

438. Counterclaim — Raised against co-defen- 
dant — To whom to be delivered.] — Counterclaims 
raised by deft, against co-deft. are to be delivered 
to pltf. & co-deft., & formal notice need not bo 
given to co-deft. — Hhepiiard d. Beane (1876), 2 
Oh. D. 223 ; 45 L. J. Oh. 429 ; 24 W. R. 363 ; 

2 Char. Pr. Oas. 58. 

Anmtaiiona : — N.P. Funiews v. Booth (1876), 4 Ch. D. .586. 

Dbtd. Cook V. Dey (1876), 3 Char. Pr. Cas. 65 ; ELaiTlB 

V. Gamble (1877), 6 Ch. 1). 748. 

439. Leave to file — Refused on ground of 

delay.] — Where deft, in a foreclosure suit obtained 
an order for leave to file a counterclaim by way of 
set-off, & through the negligence of his solr. no 
counterclaim was delivered, & a decree of fore- 
closure was made in his absence, an application 
more than six months afterwards for leave to file 
the counterclaim was refused on the ground of 
delay. — Wilkins v. Bedford (1876), 35 L. T. 622. 

440. Against plaintiff & third party — 

Right of third party to interrogate plaintiff.] — M. 
commenced an action against K. K. delivered a 
defence & counterclaim, to which M. Sc 1. were 
defts. I. api)lied for leave to exhibit interroga- 
tories for the examination of M. : — Held: as I. 
was not a deft, in the original action, Ac I. & M. 
were co-defts. in the countei'claim, they were not 
Opposite parties, <te I. liad no right to interrogate 
M. 

Except as regards mode of trial, a counterclaim 
is a separate action (Cotton, L.J.).— Molloy v, 
Kilby (1880), 15 Ch, i). 162 ; 29 W. R. 127, 0. A. 
Annotations : — Distd. Kdcn V. Weardalo Iron & Coal Co. 

(1887), 34 Ch. D. 223. Apld. Marshall r. Langley, fl889J 

W. N. 822. Befd. Birchal v, Birch, Crisp, 11913J 2 Ch. 

375. 

441. Against party out of jurisdiction — 

Leave for service.] — Re LuciaE, Nixon v, Luckie, 
Badham V , Nixon, [1880J W. N. 12. 

442. Coming within jurisdiction.] — 

Defts. had been refused leave to serve pltfs., 
a Dutch firm, out of the jurisdiction in an action 
for damages for breach of contract, Subsequently 
pltfs. instituted the present action against defts. in 
respect of the same matters, & defts. counter- 
claimed for the damages they sought to recover 
in the first-named action : — Held : the Dutch firm 
having brought themselves within the jurisdiction 
by suing here, defts. were entitled to counter- 
claim. — Griendtoveen v. Hamlyn & Co. (1892), 

8 T. L. R. 231, D. C. 

Annotation: — Apprvd. The Chcapsido, [1904] P. 339. 


443. .] — The Oheapside, No. 428, 

ante. 

Whether independent action.] — Sec Nos. 
304-313, ante. 

444. Death of party — Defendant — Necessity for 
order to continue — Effect of order to continue 
obtained by plaintiff.] — On the death of deft, who 
has delivered a counterclaim, it is necessary that 
his representatives if they wish to prosecute th(' 
counterclaim against pltf. in the original aidion 
should obtain an oi'der of revivor against liim. 
An order of revivor of tlie original action olitained 
by pltf. against iliem docs not authorise them to 
prosecute the counterclaim against him, — Andrew 

V. Aitken (1882), 21 Ch. D. 175 ; 51 L. J. Ch. 781 ; 
46 D. T. 089 ; 30 W. R. 701. 

445. Issues raised by counterclaim — When tried 
by jury.] — (1) Deft, who counterclaims in respect 
of any of tlie matters specified in R. S. C., Ord. 36, 
r. 2, is not pltf. within the meaning of that rule, 
6c is not entitled thortumder as of right to have the 
issues of fact raised by tlie counterclaim, tried by 
a jury ; but if he ai^i^lies to the ct. in the exercise 
of its discretion to order these issues to be tried by 
a jury, in the absence of special circumstances, 
thi‘ ot. will be disposed to accede to tlie apxilication. 

(2) Deft, in an action brought in the Ch. Div. to 
enforce an agreement for a compromise counter- 
claimed for relief in respect of various matters 
including libel, 6c applied that the action A 
counterclaim might be transferred to tlie K. B. 
Div. for trial by a jury : — Held : the inclusion in 
tlie counterclaim of a cl.aim for libel was not a 
ground for directing a transfer of the whole action, 
Ac, deft, not desiring tliat the issues relating to 
libel alone should be simt to a jury, the application 
was refused. — KiNNAiRD (Lord) v. Field, [1905] 
2 (^h. 361 ; 74 L. J. Ch. 692 ; 93 L. T. 190 ; 54 

W. R. 85 ; 21 T. L. R. 682 ; 49 Sol. Jo. 671, C. A. 

Annotation ' -Gincrally, Refd. P. v. M ostmiuHtcr Asbuit. 

Cum., K. V. Isliugtoa Asbmt, Com., [1917] 2 K. B. 215. 


446. Inclusion of claim for libel — Transfer 

of hearing from King’s Bench to Chancery Division.] 
— Kinnaird (Lord) v. Field, No. 445, ante. 

447. Counterclaim remitted to City of London 
court — On discontinuance of claim — Jurisdiction.] 
— R. V. City of London (^ourt Judge, 11891] 2 


Q. B. 71 ; 60 L. J. Q. R. 575 ; 64 L. T. 869. 

Annotations : — Distd. Dolobbel Flipo ^’^.^y,-C803), 62 
L J. O. B. 398. Consd. Guilford v. Lambeth, [1894] 2 
Q B. 832 ; Dierkeii v. Philpot, [1901] 2 K. B. 380; R. 
r. Mellor, [1914] 2 K. B. 588. 

Actions remitted to county court .] — See County 
Courts, Vol. XITI., p. 484, Nos. 333, 334, 336. 

448. Joinder of other claims — To counterclaim 
— Claim for Ubel.]— Factories Insurance Co., 


off could not bo glvoii before the plea 
of the general Ishuo was bled. — 
BiC'K ERST AIT'' V. MERCHANT (1838), 

3 Ont. Dig. 6361.— CAN. 

t. CouiUerclaim — Leave to file.] — 
Pritchard v. Pritchard (1888), 17 
O. R. 50.— CAN. 

.] — Moore 

Thrasher (1912), 23 o. W. it. 400 ; 

4 O. W. N. 302 ; 6 D. L. R. 910.— CAN. 

4461. Issues raised by countercUtun — 
When tried by yttry.]— Where, iu a 
coimty ct. aotioD, the anuiuut claimed 
either by the oiiginal claim or by 
counterclaim exceeds $50, either party 
is entitled to give a jury notice A to 
have both claim & counterclaim tried 
by jury. — D ouglas Lake Catti^ Co., 
Ltd. V. Reinseth (B. C.) (1922), 65 
D. L. R. 646 ; [1922] 1 W. W. R. 1258, 
1259.— CAN. 

446 U. .3— Where the relief 

claimed in a oounterolaim is such that 
if it had boon claimed in an Indo- 


pendent action there would have been 
i right to have the action tiled by a 
iury, then there is the same right to 
lave the counterclaim tried by a jury. 
— BEGG & Co. V. NaUJOKS (1904), 23 
V. Z. L. R. 565.— N.Z. 

b. Joinder of other claims — To 
ounterclaini.] — A covmtereloJm for the 
’ecovery of land is an action for the 
■ecovory of land, within rule .341 as 
o joinder of causes of action.— 
iUNTER V. Stark (1895), 17 P. R* 
:7.— —CAN. 

0. Riyht of defendant to examine 
ilainiiff — Recovcri/ of excess over plain- 
iff^s demand.]— v. Pati^on 

c KenricK (1803), 23 U. C. R- 197. 

JAN. 

d. Adding counterclaim— After case 
n, paper for trial.] — An oi^er 
.o made adding a counterclaim after 
he case was in the paper for 
lEEH Brothers e. Collistkr (1894;, 
B, C. R. 146.— CAN. 


e. Counterclaim to specially in- 
dorsed writ.] — The practi.-e lii Ontario 
is the same for wiits specially iiidoised 
as it is for vrit-s not so indorsed, & a 
deft, is within his rights when he sets 
up a count erclaliii to a specially 
indorsed writ, & it matters not that 
his countei’claim Is, strictly speaking, 
really a set-off, so long as It is a claim 
which ho desires to enforce over & 
above his defence, & he sets it out in 
his affidavit of defence on merite.— 
Henderson r. Henderson (1916), 27 
0. W. R. 422 ; 38 O. L. K. 97. — CAN, 

f. Joinder of claims by counler- 
f/mw.]— Combined clabne, against a 
pHnclpal for rescission, & against the 
principal & bis agent for damages for 
alleged fraudulent misrepresentation by 
the agent, may be made in one action, 
& such joinder of claims may bo made 
by counterclaim. — Rothwell v. Att- 
wooD, [1924] 1 D. Ij. R. 43 ; 34 Man. 
L. R. 130 ; [1923] 3 W. W. R. 1281.— 
CAN. 
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Seci. 2,—^rraciicv: Sab-acds, 1, 2, 3 & 4, A., B, & 
r. (a).] 

JjTD, V* Anglo-Scottish Genehal Commercial 
Insurance Co., Ijtd., No. 373, ante. 

Admiralty practice.] — See Admiralty, Vol. I., 
pp. 183, 184, Nos. 967-969, 975-978. 


Sub-sect. 2. — By and Against ^VHOI^L Main- 
tainable. 

Set-off.] — See Part I., Sect. 3, sub-sect. 3, 
sect. 10, a7ite. 

Counterclaim .] — See I^art II., Sect. 2, sub-sects. 
2 & 3, ante. 


Sub-sect. 3. — In respect to Third Person 
not a Plaintiff. 

See B. S. G., Ord. 21, rr. 12, 13, Ord. 27, r. 11. 

449. Time for appearance — Not till after service.] 
— A person, not a i)arty to the action, named as 
deft, to a counterclaim, but not served with a 
copy, has no right to appear gratis. He cannot 
ax)pear till after service pursuant to R. S. G., 
Ord. 22, r. 6. — Fraser v. Cooper, Hall cVt Co., 
Waddell v. Fraser (1883), 23 (^h. D. 685 ; 52 
L. J. Ch. 684 ; 48 L. T. 754 ; 31 W. R. 714. 

450. Effect of non-appearance — Procedure as 
plaintiff in original action — Judgment in default of 
appearance.]-— By R. S. 0., Ord. 21, r. 12, Ord. 27, 
r. 11, &; Ord. 67, r. 4, pltf. by counterclaim can 
proceed against defts. by counterclaim who do 
not appear, in the same way as pltf. in an original 
action. 

Deft, to an action by whicli rights of common 
were claimed, counterclaimed against pltfs., 
several others whom he added as defts., &; asked 
for an injunction on the ground of trespass. The 
added defts. did not appear or defend. Pltf. by 
counterclaim moved for judgment in default of 
appearance, upon admissions : — Held : the 
motion must stand till the trial, as if the question 
raised by the counterclaim was not connected 
with the original subject of the action, the added 
defts. were improperly brought before the ct. ; 
A if it was connected, then no relief should be 
given until trial. — Verney v. Thomas, Thomas v. 
Verney (1888), 58 L. T. 20 ; 36 AV. R. 398. 
Anjwtaliona : — Refd. Huuiley v. Winu (188i)), CO L. T. 

32 ; Charles v. Shepherd (1892), C7 L. T. C7. 

Third person out of jurisdiction — Leave for 
service.] — See No. 441, ante. 


8ub-«ect. 4. — Exclusion or Stay of Set- 
Off OR Counterclaim, 

A. In General. 

See R. S. C., Ord. 19, r. 3, Ord. 21, r. 15. 

451. Exclusion of part— Set-off —Express under- 
btanding between parties.] — Tlic ct. set aside a 


particular of set-off which deft, was attempting 
to avail himself of in contravention of an express 
imderstanding between the parties as to the real 
question to bo tried. — Gould v. Oliver (1838), 
4 Bing. N. C. 676 ; 6 Scott, 648 ; 132 E. R. 949. 

452. Application by party not a plaintiff.] — 
Dear v. Sworder, Sworder v. Dear, No. 337, 
ante. 

463. Where application to be made — Whether 
in court or chambers.] — Naylor v. Farrer, No. 
492, 2^03t. 

B. Discretion of Court. 

See R. S. C., Ord. 19, r. 3, Ord. 21, r. 15. 

454. Stay or exclusion a matter of discretion.] — 
Cappeleus V . Brown, No. 476, post. 

455. .] — Naylor v. Farrer, No. 492, post. 

456. .] — Pltf. bank specially indorsed their 

writ for certain sums of money claimed, by virtue 
of promissory notes & covenants, by way of a 
liquidated amount. Upon defts. appearing pltfs. 
took out a summons to sign linal judgment in 
compliance with the terms of R. S. C., Ord. 14. 
Defts. resisted this application on the ground that 
they had both a good defence to the action on the 
merits, & also a good counterclaim against pltfs. : 
— Held : the right to bring a counterclaim is not 
a right of course, but depends on the discretion 
of the judge, & as regards the defence, when there 
is “ no fairly arguable point to be argued on behalf 
of deft.,” effect must be given to R. S. C., Ord. 14, 
r. 1. — Anglo-Italian Bank v. Wells, Anglo- 
iTALiAN Bank v. Davies (1878), 38 L. T. 197, 
C. A. 

Annotation: — Mentd. IJanison v. Lascelles, Johnston & 

Gordon (1887). 3 T. L. U. 490. 

457. Whether appeal lies.] — The exors. 

of M., a holder of debentures of a co. to the amount 
of £2,000, commenced an action to have the trusts 
of a deed for securing i^ayment of the debentures 
of a co. carried into execution. The co. delivered 
a defence A counterclaim. By the defence they 
alleged that an amount exceeding £2,000 was, 
under the chcumstances mentioned in the counter- 
claim, due from M. to the co., A claimed a set-off. 
By the counterclaim they alleged that M. had been 
a director & promoter of the co.. A; while lilling 
those characters had joined with other jjcrsons 
in selling an estate to the co. at a i^roiit, conceal- 
ing the fact of his interest in the estate, A; that 
he had received more than £2,000 as his share 
of the proht of tlie transaction. The counter- 
claim asked that the exors. might be ordered to 
pay to the co. the share of profit which M. had 
received, A also the remainder of the profit which, 
in breach of his duty as a director, he had allowed 
to be received by the other vendors. Pltfs. applied 
to have the counterclaim excluded on the ground 
that it could not bo conveniently disposed of in 
the present action, & ought to be tried in an 
indei>endent proceeding ; — Held : although, taking 
R. S. C., Ord. 19, r. 3, A Ord. 22, r. 9, together, 
the question whether a counterclaim shall be 


g. Refusal of nonsuit — Dcfcndam 
cndeiu.e complcti^w plaitUiff*8 case- 
Effect of counterclaim .] — Canada 1»R( 
DUCTS, Ltd. v. Bourk (Sask.), [192 
4 b- b. It. 41 ; [19273 2 W. W. It. 74 
— CAN. 

h. Motion to stt aside count c 

judgnuoit upc 
admissions H hether cniertairied simv. 
laneousty.y A motion to got aside 
countciylaiiu & a motion for judgrnei 
upon admisRionH of fact In a BtatSmei 


PART III. SECT. 2, SUB-SECT. 4,— A. 

k. Counterclaim raising issue whuli 
should be tried by jury .] — The paiagmph 
of a statement of defence setting up a 
counterclaim will not bo struck out 
on the ground that It raises an issue 
which should be tried by a jury. — 
Gowenlock V. Ferry (1890), ll Man. 
L. K. 257.— CAN. 

l. Exclusion against some liurlies.] 
— Sovereign Bank of Oanad^^ v. 
Parsons (1908), 18 O. L. R. C65 ; 
11 O. W. 11. 968.— CAN. 

m. Not permissible on affidavit evi- 


dence.] — Thompson v. Big Citieh 
I tBALTY & Agency Co. (1910), 10 O.W. 
It. 425 ; 21 O. L. It. 394 ; 1 O. W. N. 
933.— CAN. 

n. Exclusion by agreement.] — Otis 

V. Weujmakk (Sask.) (1911), 19 

W. L. It. 723 ; 1 W. W. It. 382.— 

CAN. 


PART III. SECT. 2, SUB-SECT. 4.— B. 

454 i. iftay or exclusion a matter of 
diacreiion.y-^UANNON v. Smith (1914), 
14 S. It. N. S. W. 253 ; 31 N. S. W. 
W. N. 82.— AUS. 
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excluded is not so entirely in the discretion of 
the judge of first instance as to preclude an appeal, 
he has a discretion which will not be interfered 
with by the Ot. of Appeal except in a very strong 
case, & in the present case this discretion had 
been rightly exercised. — Huggons v, Tweed 
(1879), 10 Oh. D. 359 ; 4.0 L. T. 284 ; 27 W. R. 
495, C. A. 

458. .] — Guay v, Webb, No. 331, ante* 

459. .] — South African Republic v. 

Transvaal Northern Ry., No. 487, post. 

460. .] — The Cheapside, No. 428, ante, 

C. Grounds for, 

(a) In General. 

See R. S. 0., Ord. 19, r. 3, Ord. 21, r. 15. 

461. No action able to be brought.] — Bir- 
mingham Estates Co. v. Smith, No. 405, ante, 

462. Embarrassment.] — In an action for rent 
under a written agreement, the judge refused to 
strike out a counterclaim for damages in respect 
of the non-performance of conditions in the agree- 
ment, & for specific performance of an agreement 
to grant a lease. 

1 cannot hold that this counterclaim is sufli- 
ciently embarrassing to be struck out (Lindley, J.), 
— ^Atwood v. Miller (1876), 20 Sol. Jo. 218 ; 1 
Char. Cham. Cas. 82 ; Bitt. Prac. Cas. 89. 
Amw^tion : — Befd. Naylor v. Farrer (1878), 2G W. U. 

463. .] —The Cheapside, No. 428, ante. 

464. .] — Stohwasser v. Millar (1910), 

cited in HaLsbury’s Laws of England, Vol. XXII., 
p. 431. 

465 . Counterclaim in double capacity.] — 

Macdonald v. ("arington, No. 330, ante. 

466. * Joinder of fresh cause of action.] — 

The prmdsion of R. S. C., Ord. 17, r. 2, that no 
cause of action, except those specified in that rule, 
shall, unless by leave of the ct. bo join<*d with an 
action for the recovery of land, applies to a 
counterclaim, as well as to an original action. 
Ordc” made to exclude a counterclaim, on the 
ground that in it such a joinder of causes of action 
had been made witliout the leave of the ct. A 
that the fair trial of the action would be 
(‘mbarrassed. — Compton v. Preston (1882), 21 
Ch. 1). 138 ; 47 L. T. 122 ; 30 W. R. 503 ; sub 
nom. CoMTON V. Preston, 51 L. J. Ch. 080. 

467. Delay,] — Gray v. Webb, No, 331, ante, 

468. Agreement to refer.] — Where there is an 
agroenient to refer the subject-matter of a counter- 
claim, tlie counterclaim will be stayed on the 
application of pltf . — Spartali & Co. v. Van Hoorn, 
[1884] W. N. 32 ; Bitt. Rep. in Ch. 210. 

469. No reasonable cause of action — Claim with- 
out substance.] — A deft, ought not to be shut out 
from defending unless it is very clear indeed that he 
has no case in the action under discussion. There 
may be either a defence to the claim wliich is 
plausible, or there may be a counterclaim pure A 
simple. To shut out such a counterclaim if there 


is any substance in it would be an autocratic 
A violent use of R. 8. C., Ord. 11. The ct. has 
no power to try such a counterclaim on such an 
application, but if they think it so far plausible 
that it is not um‘easonably possible for it to 
succeed if brought to trial, it ought not to he 
excluded (Lord Esher, M.R.). — Sheppards A Co. 
V, Wilkinson A Jarvis (1889), 6 T. L. R. 13, C. A. 

470. Claim frivolous A vexatious.] — 

Salomons v. Knight (1892), 8 T. L. R. 472. 

471. — — .] — A counterclaim in a passing-off 
action which alleges tlireats barely, A claims an 
injunction to restrain such threats, but shows no 
malice or bad faith on the part of pltf. who is 
maintaining the action which he has brought, can 
be struck out under R. S. C., Ord. 14, r. 4, as dis- 
closing no reasonable cause of action under 40 A 
47 Viet. c. 57, s. 32, or otherwise. — Ripley v. 
Arthur A Co. (1900), 45 Sol. Jo. 105 ; 18 R. P. C. 
82. 

Plaintiff sovereigns & states.] — Sec Part II., 
Sect. 2, sub-scct. 2, D., ante. 

472. Payment of money Into court — Admission 
of plaintiff’s claim.] — A landown(*r brought an 
action claiming damages for trespass, A also an 
injunction. Heft, put in a defence A counterclaim 
alleging a right by custom to go on the land, A, 
under K. S. C., Ord. 22, r. 1, with his defence, 
though denying liability, paid a sum into ct. by 
way of satisfaction of his hability, if any, in respect 
of the matters complained of. Under r. 0 pltf. 
took the money out on notice to deft, that he 
accepted it “ in satisfaction of the claim in respect 
of which it is paid in.” On an application by 
pltf. to strike out tlie counterclaim on tlie p^’ound 
that deft, had by his payment into ct., followed by 
I)ltf.’s acceptance, admitted pltf.’s entire cause of 
action : — Held : there had been no such admission 
by deft, as to i^reclude him from prosecuting his 
coimterclairn setting up the custom, nor, seniblet 
such acceptance in satisfaction by pltf. as to pre- 
clude liim from prosecuting liis claim for an injunc- 
tion, the payment into ct. being by r. 1 confined to 
pltf.’s claim for damages only.— C oote v. Ford, 
[1899] 2 Ch. 93 ; 08 J^. J. Ch. 508 ; 80 L. T. 697 ; 
47 W. li. 548 ; 15 T. L. K, 378, C. A. 

473. — .] — Stohwasser v. Millar (1910), 
cited in Halsbury’s Laws of England, Vol. XXII., 
p. 431. 

474. Refusal by defendants to give security.] — 

Under R. S. C., Ord. 19, r. 3, the ct. may refuse 
permission to clefts, to proceed by coimterclaim 
if of opinion that it cannot be conveniently dis- 
posed of or ” ought not to bo allowed.” By 
Admiralty Court Act, 1801 (c. 10), s. 34, “ The 
High Ct. of Admlty. may, on the application of 
deft, in any cause of damage, A on his instituting 
a cross-cause for the damage sustained bv him in 
respect of the same collision, direct that the 
principal A the cross-cause be heard at the same 
time A upon the same evidence ; A if in the 
principal cause the ship of deft, has been arrested 


PART III. SECT. 2. SUB-SECT. 4.— 
C. (a). 

462 i. Embarrassrnent.] — Bank of 
Bkitish North America v. Yetman 
(ipU. 26 N. S. H. (14 R. & G.) 481.— 

CAN. 

462 ii. .) — Robert v. Miller 

(No. 3) (1900). 20 O. L. T. 411.— CAN. 

^462 111. .] — McJsaao V . Boyd, 

Kirk v. MoIsaao (1908), 42 N. 8. R. 
332.— CAN. 

462 iv. .]— A counterclaim ‘ Uould 

not contain alle^tloue set up only by 
way ol antlolpating the defence that 
deft, supposes pltf. will mako to it, A 


huch allegations will bo struck out as 
embarrassing. — Winnipeg Coki'N. v. 
Toronto General Trusts Corpn. 
(1910), 19 Mon. L. R. 420 ; 13 W. L. R. 
577.— CAN. 

462 V. .] — Browns v. Browns 

(Alta.), [1919] ,3 W. W. R. 903 ; 48 
D. L. R. 72.— CAN. 

o. Delay. \ — Odell v. Benne'it 
(1889). 13 P. R. lO.—CAN. 

p, .] — Newfoundland Ey. Co. 

V. Newfoundland Government 
(1889), 7 Nfld. L. R. 401.— NFLD. 

470 i. No reasonable cause of action — 
Claim frivolous <£: vesceUious. ] — A counter- 
claim must bo considered as if it wore 


a ejosb-aefion. There is no aulhority 
for dismissing it siunmarily on th(i 
ground that it is false, frivolous A 
vexatious, A pleaded merely for delay. 
— Whitfori) y. Zinc (189G), 28 N. S. R. 
531.— CAN. 

470 ii. .] — ^A coimterclaim 

will not be struck out unless it is either 
filvolous or voxatlouH. — Mah Po v. 
McCarthy (1911), 18 W. L. R. 050 ; 
5 Sask. L. R. 17.— CAN. 

q. Full relief obtanuihle without 
coutiterrlai7n.}~Vmou Investment Co. 

V. POLUSHiK (N. W. T.) (1906), 4 

W. L. R. 552.— CAN. 

r. /rrcict’ancc.]— V ictoria Lumber 



426 


Set-Off and Counterclaim. 
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or security given by him to answer judgment, & 
in the cross-cause the ship of pltf. cannot be 
arrested, & security has not been given to answer 
judgment therein, the ct. may, if it think fit, 
suspend the proceedings in the principal cause &, 
until security has been given to answer judgment 
in the cross-cause.” 

Pltfs.’ & defts.’ vessels came into collision & 
both received damage. Pltfs. brought an action 
in rem against defts., “ the oumers of the steamship 
Neptune.' ' Defts, counterclaimed, & applied to 
pltfs. for security to answer the counterclaim. 
Secui’ity was given, but on pltf. making a similar 
application, defts. refused to give security on the 
ground that the Neptuyie was owned by the French 
Govt., & was not subject to arrest i—Held : the 
ct. had no power to order security to be given or, 
m default thereof, to stay defts.’ counterclaim. — 
Tue Neptune, [1919] P. 17 ; 88 L. J. P. 94. 


{b) Subjcct-Maiier Unrelated to Plaintiffs Claim. 

See li. S. C., Ord. 19, r. 3, Ord. 21, r. 15. 

476. Whether counterclaim available.] —In an 
action of assault Ac slander a counterclaim for 
breach of a parol agreement to repair was struck 
out, although the parties were talking about the 
state of the house at the time that the cau.se of 
action arose. — Lee v. Coly^:r (1875), 1 Char. Cham. 
Cas. 80 ; Bitt. Prac. Oas. 80. 

476. .] — In an action for the price of 

timber, commenced before Nov. 1, 1875, deft, 
"w^as allowed to set up a counterclaim for insufTicient 
delivery in respect of other cargoes already paid 
for. The judge may strike out sucli a counter- 
claim after it has been set up, if ho thinks it ought 
not to be allowed. — Cappeleus v. Brown (1875), 
1 Char. Cham. Cas, 77 ; Bitt. Prac. (^as. 43. 

477. .] — In an action by the exor. for 

money due, the judge i*efused to strike out a 
counterclaim in respect of an overdue promissory 
note of deceased. — Wavell v. National Pro- 
vincial Bank of England (1875), l Char. Cham. 
Cas. 82 ; Bitt. Prac. Cas. 75. 

478. ,1 — Padwick V, Scott, Pe Scott’s 
Estate, ScoT'r v. Padwick, No, 338, ante. 

479. .] — A counterclaim must claim relief 

agamst pltf., <fe ho iriust be made a jmrty to it. 
rhe relief claimed by a counterclaim must relate 
to the specific subject-matt er of the action. Where 
a counterclaim sought indemnity ; — Held : the 
indemnity must be confined to the specific pro- 
perty which was the subject of the action 

Harris v. Gaivirle (1877), fi Ch. D. 748 ; *46 

proceedings (1878), 

7 Ch. D. 877. 


480. — Where deft, has filed an affidavit 
m opposition to the application of pltf. for leave 

iRdgment, idtf. cannot as of right file 
amdavits in reply. 

Deft., in his affidavit, set up a counterclaim for 
damages for a libel, totally unconnected with 
pltf. s claim; — Held: deft, could not be allowed 
to sot up such counterclaim as a defence to pltf.’s 
action.-— Rotheram v. Priest (1879), 49 L. J 
Q. B. 104 ; 41 L. T. 558 ; 28 W. R. 277. 

481. .] — Stooke V. Taylor, No. 2, ante. 


482. .] — Gray v. Webb, No, 331, ante. 

483. .1 — An action asking relief as in 

detinue was brought against a sole deft, who had 
seized goods which B. has assigned to pltf. under 
a bill of sale. The sole deft, filed a statement of 
defence & a counterclaim impeaching the hona 
fides of pltf.’s bill of sale, & alleging a bill of 
sale by B. to himself, Ac by such counterclaim, 
claimed relief against pltf., Ac, as against B. the 
money duo under the bill of sale from B. to himself, 
Ac damages for tlie alleged fraud. The counter- 
claim against pltf. was abandoned at the hearing ; 
— Held : the relief asked by deft, against B. was 
not a matter sufficiently “ relating to or connected 
with tlie original cause or matter,” to be the subject 
of a claim under Jud. Act, 1873 (c. 60), s. 24. — 
BAitBER V. Blaibebq (1882), 19 Ch. D. 473 ; 51 
L. J. Ch. 509 ; 40 L. T. 52 ; 30 W. R. 302. 


Annotation : — Refd. Compton v. Pruetoii (1882), 21 Oh. D. 
138. 


484. .] — An action was brought by a 

tenant for life, & other cestuis que trust against the 
trustees of a settlement for breaches of trust. 


One of the ti-ustees alleged as a defence that the* 
breaches of trust had been sanctioned by the tenant 
for life ; Ac also set up a counterclaim upon a bill 
of exchange for £15, claiming payment of that 
amount, Ac that the income of the tenant for life, 
arising from the property subject to the settlement, 
inight be applied towards payment of the £15, 
Ac any other sums which the trustee might bo 
ordered to x^ay : — Held : the counterclaim must b(' 
struck out imder K. 8. C., Ord. 21, r. 15. — Fendali. 
V. O’t’ONNELL (1885), 52 L. T. 588. 

485. .] — Hawkins Hill Consolidated 


Gold Mining Co., Ltd. v. Mybrea (1880), 3 
T. L. R. 91, D. V. 

486. .] — Mutrir V. Binney, No. 307, 

ante. 


487. .] — A foreign sovereign who brings 

an action against his concessionaii*es for the mere 
appointment of a new trustee of funds subject 
to the trusts of the concession does not thereby 
submit to the jurisdiction quoad a counterclaim 
for moneys payable under the concession, Ac such 
a counterclaim will be struck out on his applica- 
tion : — Held : as a matter of discretion in the 


particular case, independently of the question of 
jurisdiction, a counterclaim so foreign to the 
subject-matter of the action must be struck out 
under R. 8. C., Ord. 19, r. 3 . — South African 
Republic v. Transvaal Northern Ry. (1897), 
07 L. J. Ch. 92. 


488. .] — In 1916 the Russian Govt. Com- 


mittee, of which deft, was a member, was set up 
in London by the Imperial Russian Govt., Ac was 
continued by its successor, the Russian Pro- 
visional Govt. Certain documents, the property 
of these Govts. Ac relating to financial obligations 
incurred by the committee, were in the posses- 
sion of the committee. In 1918 the committee 


ceased to function, & the documents were handed 
over to a board of trustees appointed by the 
charge d'affaires of the Russian Provisional Govt. 
Deft, became president of this board. Pltfs., the 
present Govt, of Russia, were now the owners of 
these documents, which remained in deft.’s posses- 
sion, Ac they brought an action claiming delivery, 
Tliere were pending against deft, as a member 


^_^MANUl.'ACiURINfJ Co., LTD. V. 
CAN.*''""'" 

I’ART III. SECT. 2, SUB-SECT. 4. 

C, (b), 

476 i. Whether counterclaim avail- 


ablr ,] — A deft, iriay plead a coiinter- 
eJuijn tliough it arlHOs not in the Banic 
light as pltf.'B claim or be not con- 
nected therewith, provided it he one 
which can bo conveniently disposed 
ol in the same action. — Bank of 
V. CKUIOK8HANK, 11920] 1 
>V . At. XV. J81.— CAN* 


476 ii. .] — In an action by a 

husband against his wtfo for a declara- 
tion that monevs on deposit lu her 
name were held in trust for him, a 
oountei-claim for a judicial separation 
& alimony was ordered to bo struck 
out. — Oallandeb V. Oaixandeb 
(Sask.), [1927] 3 W. W. R 449.— CAN, 
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of the Russian Govt. Committee certain actions 
arising out of the matters to which these docu- 
ments related. Deft, set up the contention, by 
way of defence & counterclaim, that he was 
entitled to a lien on the documents until he had 
received an indemnity in respect of the other 
actions pending against him : — Held : although 
when a sovereign state is pltf., a counterclaim can 
be maintained against it “to enable complete 
justice to be done between the parties,” the 
counterclaim must be confined to matters imme- 
diately connected with the claim. Here the 
indenmity claimed by deft, was not in respect of 
any liability incurred by him acting as custodian of 
the documents, & the counterclaim therefore failed, 
while the action succeeded. — Union op Soviet 
Republics v. Belaiew (1925), 134 L. T. 04 ; 
42 T. L. R. 21. 


(c) Inconvenience of disposing of Subject- Mailer 
in Action. 

Sec R. S. 0., Ord. 19, r. 3, Ord. 21, r. 15. 

489. Whether exclusion granted.] — In an action 
for libel brought by a director of a co., a counter- 
claim for damages for loss sustained in respect 
of shares in the co. bought on false representa- 
tions, made by the directors, was struck out on 
terms. — Nicholson v. Jackson (1870), Bitt. Prac. 
Cas. 106 ; sub nom, Nicolson v. Jackson, 2 Char. 
CJiam. Cas. 37. 

490. .] — Pad wick v, Scott, Re Scott’s 

Estate, Scoi’t v. Padwick, No. 338, ante. 

491. ,] — Atwood v. Miller, No. 402, 

ante. 

492. .] — It is in the discretion of the judge 

under R. S. C., Ord. 19, r. 3, to refuse permission 
to a deft, to avail himself of a counterclaim, which 
cannot be conveniently disposed of in the action. 
^J’o an action for dissolution of partnership deft., 
after denying the partnership, set up a counter- 
claim stating ceitain transactions which raised 
an altogether different cause of action, & claiming 
I’emuneration from pltf. for his services. Such 
transactions were totally unconnected with the 
])artnership, the subject of pltf.’s claim : — Held : 
such a claim was not convenient to be disposed 
of in the present action, & deft, could not be 
allowed to avail himself of it ; but it was a proper 
subject for a cross-action. Sernble : applications 
under R. S. C., Ord. 19, r. 3, are rightly made in 
ct. & not in chambers. — Naylor v. Farrer 
(1878), 20 W. R. 809. 

493. .] — Pltf. brought an action for re- 

demption of shares mortgaged by him. Deft, by 
counterclaim sought relief incident to his position 


as mtgee., & also damages for alleged fraudulent 
misrepresentations made by pltf. to deft, which 
affected the amount of the balance to secure which 
the mtge. was given. Pltf. applied to have the 
action tried with a jury which the judge refused ; 
— Held : the case did not come within R. S. C., 
Ord. 36, r. 6, so as to give pltf. a right to have 
the action tried with a jury ; his proper course 
would have been to apply to have the counter- 
claim for damages tried separately, as a claim 
which could not be conveniently tried in tiu; 
pending action. — Lynch v. Macdonaj.d (1887), 
37 Oh. D. 227 ; 57 L. J. Ch. 651 ; 58 L. T. 293 ; 
30 W. R. 419, C. A. 

494. .] — A fund arising from debentures 

issued by deft. co. & guaranteed by tiie South 
African Republic was by arrangement lodged witli 
two trustees, one nominated by the Republic iVi 
the other by the co., pending the comi3letion of a 
railway which the co. was making under a con- 
cession by the Republic. The nominee of the co. 
having died, the Republic brought an action here, 
the fund being in England, to have a new trustee 
appointed &; the fund paid to the two trustees. 
The CO. put in a defence & counterclaim. By 
their defence they alleged various grounds of 
complaint against the Republic as making it in- 
equitable that they should have any control over 
the fund, k, among other things a letter addressed 
to the co. by the Railway (’omr. of the Republic, 
a copy of which was forwarded by him to the 
London Stock Exchange, making various charges 
against the co. which the co. alleged to be untrue. 
By counterclaim the co. repeated these grounds 
of complaint, & alleged that they had sustained 
heavy loss through the letter, which they alleged 
to be libellous, & claimed £100,000 damages for 
libel. The judge in chambers ordered tliis allega- 
tion k the claim for damages to be expunged : — 
Held: this order was right, for if pltf. had been 
an individual resident in this country the counter- 
claim for libel would have been struck out, tk 
defts. left to bring a sei>aratc action, inasmuch as 
the claim for damages for libel could not be con- 
veniently tried in an action for appointing a new 
trustee & protecting a trust fund, k the fact that 
the CO. could not bring a separate action for libel 
against the Republic was not a sufficient ground 
for allowing the counterclaim for libel to go on. 
— South AiinicAN Republic v. Compacjnie Eran- 
co-Belge DU Chemin i)e Fer DU Nord, [1897] 
2 Ch. 487 ; 06 L. J. Ch. 747 ; 77 L. T. 241 ; 40 
W. R. 07; 13 T. L. R. 567 ; 41 Sol. Jo. 713, 


Annotation: — Apld. Factories Inset*, v. Aiip]f>-S( ottisli 
General C/omnierfial Insce. T. L. 1C •Hli. 


PART III. SECT. 2, SUB-SECT. 4.— 
C. (o). 

489 i. Whdhcr e.xcliision granted.] — 
The ct. may i-efuse to allow a Bet-oll or 
counterclaim If, in the opinion of Iho 
<’t., It cannot he oonveulently dispoaed 
of In the suit or ought not to ho 
allowed. — Shannon v. Smith (1914), 
14 S. 11. N. S. W. 253 ; 31 N. S. W. 
W. N. 82.— AUS. 

489 ii. .] — Counterclaim for libel 

slander against pltfs. In an action 
on a promissory note struck out. — 
Central Bank or Canada v. Osborne 
(1887), 12 P. R. 160.— CAN. 

489 iii. .] — Deft. C. counter- 
claimed for damages iu rcapcct of a 
trespass by pltf. upon tho lands in 
Question, whllBt C. was in possession, 
& for an assault, et/C., whereby ho 
was compelled to quit the premises : 
— Hdd : the ooxmtei'cjlaim should not 
he disallowed or excluded on the 
ground of inoonvonienoe, it not ap- 
pearing that thci’o would ho any lucou- 


venienoc. — Goring v. Cameron (1884), 
10 P. R. 496.— CAN. 

489 iv. .] — In an action for 

damages for negligence, a counterclaiin 
for libel was excluded, on the gi-ound 
of tho incouvenienco w'hich would arise 
iu trying the two oauses of action 
together. — McLean v. Hamilton 
.Street Ry. Co. (1885), 11 P. R. 193. — 
CAN. 

489 V. .] — Odell v. Henneit 

(1889), 13 P. R. 10.— CAN. 

439 vi. .] — Tho fact that a 

counterclaim, if successful, involves the 
taking of long accounts which will 
delay the disposition of the action, is 
not a sntUcient cause for excliKung It if 
otherwise unobjectionable.-- 
V. LOWENBKRG, HATililB iC CO. (liiJJ), 

3 B. a R. 81.— CAN. 

489 vii. .1 — l/cM: the claims 

made in the counterclaim against pltfs. 
alone were proper subjects of a counter- 
claim in the action ; hut there was no 
such intlmato connection between tho 


subject of the action 6c ihesiihject of the 
ooimtercluim agaiust the four parties, 
only ono of v/hom was rcsidt'ut within 
the jurisdiction or had adniittcul tho 
juilHiliction of tlio ct., as to oblige tho 
ot. to renuire both to bo disposed of in 
tho same O'Ctiou.— DuNLOi; PNEU- 
MATIC Tire Co. r. IIycicman (1002), J. I 
C. I.. T. lOG ; f) O. L. 11. 219 ; I O. W . 
R. G99, 820.— CAN. 

489 vlii. .} — 1 ^'KVSEK V . Mi Coll 

(N. 8.) (1909), 7 K. L. K. 159.— CAN. 

439 ix. .]— DoBBON & Barlow 

.. Bengal Spinning & Wkavinc^ Co. 
(1890), 1. L. R. 21 Bom. 126. — IND. 


489 X. — . 1 - -Count erclaitn excluded 
upon the ground that it was of a nature 
which could not he conveniently tried 
at the same time os the original action. 
— Cauew V. Christopher (1881), 8 
L. R. Ir. 252 ; affd.. 10 L. R. Ir. 38.— 
IR. 


489 xi. .] Bourke V . Nichol 

(1883), 12 L. R. Ir. 415.— IR. 
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Set-Off and Counterclaim. 


Sect. 2. — Practice: Sub-aecls. 5, G cfc 7.1 

Sub-sect. 6. — Effect of Default in 
Pleading. 

JSee K. S. C., Ord. 27, r. 11. 

495. Right of defendant to judgment on counter- 
claim.] — order will not be made upon a counter- 
claim until the original claim has been dealt with. 
Therefore where in answer to a statement of claim 
a defence & counterclaim had been delivered, & 
some months after the expiration of the period 
allowed to pltf. for replying, a motion was made 
“ for a decree according to the prayer of the 
counterclaim,” the motion was dismissed. 

The proper course to adopt in such a case, 
where there is undue delay on the part of pltf., is 
to give notice of motion to dismiss the original 
action for want of prosecution, & for judgment 
on the counterclaim. — A itken v, Dunbar (1877), 
46 L. J. Oh. 489. 

496. .] — Pltf. having made default in 

delivery of reply to deft.’s statement of defence 
& counterclaim. The ct. ordered final judgment 
to be entered for deft, in respect of both the claim 
& counterclaim imder K. S. C., Ord. 40, r. 11. — ■ 
Lumsden V. Winter (1882), 8 Q. B. 1). 0.50 ; .51 
L. J. Q. B. 413 ; 46 J. P. 487 ; 30 W. R. 751, 
D. C. 

Annotation : — Refd. Graves v. Terry (1882), 9 Q. B. D. 

170. 

497. .] — Pltf. having made default in 

delivery of a reply to deft.’s statement of defence 
& counterclaim, the ct. held that under R. S. 0., 
Ord. 29, r. 12, A Ord. 40, r. 11, deft, was entitled 
to an order dismissing pltf.’s action with costs, 
<fe an order on the counterclaim for the relief 
thereby clamed, with costs of the counterclaim. 

There being no positive admissions of fact in 
the pleadings, but only constructive admissions 
by reason of the absence of a reply, the action 
was ordered to be set down on motion for judg- 
ment & notice of the setting down was directed 
to be given. — C aroli v. Hirst (1883), 48 L. T. 
759 ; 31 W. R. 839. 

498. On motion for judgment.] — R. S. C., 

Ord. 23, r. 4, & Ord. 27, rr. 11, 12, 1883, apply 
when a motion for judgment in default of plead- 
ing is made after, although the default itself was 
made before, they came into operation ; & these 
rules apply to a case where a deft, to a counter- 
claim has made default in pleading to it, & entitle 
pltf. in the counterclaim to move for judgment 
against the defaulting deft.- — Street v. (’rump 
(1883), 25 Ch. D. 08 ; 49 L. T. 397 ; 32 W. R. 
89. 

499. .] ^Mcd owAN V, Middleton, 

No. 314, ante. 

500. .] — Where pltf. fails to deliver, 

a defence to a counterclaim, & Ms action is dis- 
missed imder a master’s order, judgment on tli<^ 
counterclaim can only bo signed by deft, upon a 
motion for judgment under R. 8. C., Ord. 27, r. 1 1. 


— HiGGiNb V, Scorr (1888), 21 Q. B. D. 10 ; 58 
li. J. Q. B. 97 ; 58 L. T. 383, D. C. 

Annotation: — Apprvd. Jones v. Macaulay, L1891J 1 Q. B. 

221. 

601. .] — When pltf. fails to deliver 

a defence to a counterclaim, deft, cannot sign 
judgment on the counterclaim for default of 
pleading, but must move for judgment under 
R. S. C., Ord. 27, r. 11 .— Jones v. Macaulay, 
fl89J] 1 Q. B. 221 ; 60 L. ,T. Q. B. 258 ; 64 L. T. 
621 ; 39 W. R. 211 ; 7 T. L. R. 179, C. A. 
Annotation : — Refd. Klnnaird v. Field, [1905] 2 Ch. 3G1. 

502. .] — ^After deft, to an action had 

delivered a counterclaim, the action was disimssed 
for want of prosecution, pltf. not having delivered 
a reply within the time limited for that purpose ; 
— Held : deft, was entitled, under R. S. C., Ord. 
27, r. 11, to set down the action on motion for 
judgment according to his counterclaim. — 
Roberts p. Booth, [1893] 1 Cli. 52; 67 L. T. 
646 ; 41 W. R. 220 ; 37 Sol. Jo. ()6 ; 3 R. 151. 

503. Reply delivered before receipt 

of notice of motion.] — I*Jtf. delivei'od his reply 
after tlirce weeks had elapsed from delivery of 
the statement of defence, &- subsequently deft., 
treating the facts stated in the defence as admitted, 
under R. 8. 0., Ord. 29, r. 12, by reason of pltf.’s 
failure to reply in time, gave notice of motion for 
judgment under R. S. C., Ord. 40, r. 11 : — Held : 
the reply having been actually delivered before 
the notice of motion was given, deft, was not 
entitled to judgment. — G raves v. Terry (1882), 
9 Cl. B. D. 170 ; 51 L. J. Q. B. 464 ; 30 W. R. 
748, D. C. 

504. Whether application to be made at 

chambers.] — A rejjly to a defence & counterclaim 
may be delivered within the twenty-one days 
allowed by R. S. C., Ord. 23, r. 1, for delivering a 
reply, & need not bo delivered within the ten 
days allowed by R. S. C., Ord. 21, r. 6, for delivering 
a defence. 

(?w. ; wheih(‘r an application for judgment, 
under R. S. C., Ord. 27, r. 11, in default of pltf. 
delivering reply to a defence & counterclaim, 
ought not to b(‘ made at chambers. — R umley v, 
Winn (1889), 22 B. D. 265 ; 58 L. J. Q. B. 128 ; 
60 L. T. 32 ; 37 W. R. 285 ; 5 T. L. R. 203, D. (h 


SuB-sEC"r. 6 . — Discontinuance, Stay or 
Dismissal of Action. 

See R. 8. C., Ord. 21, r. 16. 

505. Whether defendant may proceed on 
counterclaim — Discontinuance.] — ^A counterclaim 
is part of the original action, & when the action 
has been discontinued, no further step can bo 
taken in the counterclaim. — Vavasseur v. Krupp 
(1880), 15 Ch. D. 474 ; 28 W. R. 366. 

Annotations Beddall v. Maitland (1881), 17 Ch. D. 

174. Overd. McGowan v. Middleton (1883), 11 Q. B. D. 

404. Refd. Gathercolo v. Smith (1881), 7 Q. B. D. C20 ; 


PART III. SECT. 2, SUB-SECT. 5. 

495 i. Right of defendant to jtidg- 
ntent on counterclaim.] — CosfUtAVis v. 
Duchek (N. W. T.) (1906), 3 VV. L. JL 
194.— CAN. 

495 ii. .] — Thompson v. Y'ock- 

NEY (Man.) (1912), 22 W. L. R. 863 ; 
8 D. L. R. 776 ; 3 W. W. R. 591 ; affd., 
25 W. L. R. 602.~CAN. 

Reply tendered at trial.] — 
Wheiv no replication had been put In 
to a plea of Hot-ofl!, A, one baa been 
tenden‘d at the trial .—Held : the 
judfiro oQgrht to have received it. — 
Tobin v. Dunn (1858), 3 N. S. R. (2 
Thom.) 402. — CAN. ' 

a. Effect of talcing issue on defence 


vnihout mentioning counterclaim.]— A 
countcj-claliij muht be a defence in the 
action In which it Is pleaded, & it ih 
as much a part of the defence a& any 
of the other pleas. Whine pltf. Look 
issue on tlie defence, not mentioning 
the counterclaim: — Held: the plead- 
ings were closed, & a noUoe of tiinl 
served thereafter was regular. — M ac aka 
V. Snow (1888), 12 1*. U. 610. -CAN. 


PART III. SECT. 2, SUB-SECT. 6. 

605 i. Whether defendant may proceed 
on counterclaim — Dif^ontinuaricc .]- — 
Where pltf. disoontlnues his action after 
deft, has delivered a oounterclalm, deft, 
may proceed with his countoiclaim as 


if it were uu action. — D ominion Bur- 
OLAHY Guarantee Co. v. Wood (1901), 
22 C. L. T. 151 ; 3 O. L. R. 365.— CAN, 

606 ii. .1 — CanadianMobt- 

oaok iNVKSTMEN'r Co. V. Teel (No. 2) 
(Alta.), [1923] 1 D. L. R. 576 ; [1923J 
1 W. W. R. no.— CAN. 

506 iii. .]— Where a deft. 

has filed a statement of counterclaim 
he may proceed to trial thereon, 
although pltf. has before tilal dis- 
continued his action. — C ampbell r. 
New Zealand Timber Co., Ltd. 
(1884), 3 N. Z. L. R. 236 (S. C.).— 
N.Z. 

606 iv. .] — IsAAP V. Mills 

(1899), 17 N. Z. L. R. 305.— N.Z. 
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Caroli V. Hirst (1883), 4 8 L. T. 759; Alooy & Oandla 

Ky. & Harbour Co. v. Greenhill, GreenliUl v. Alcoy, etc. 

Co., TruBtecR, Excctitors, & SccoritioH IriHcc. Corpn. r. 

Alcoy, etc. Co. (1895), 73 L. T. 452. 

506. .] — McGowan v. Mtbdj.kton, 

314, anie. 

507. Before counterclaim set up.] — 

A French steamship & a British steamship collided, 
the French steamship being sunk. The owners 
of the French steamship arrested the English 
vessel in an action in rem. At noon on the day 
after the collision, & before an appearance had been 
entered by defts., the solrs. acting on behalf of 
1 he French owners filed a prcecipe praying a release 
of the English vessel as they had withdrawn the 
action. The marshal thereupon released the Eng- 
lish vessel. Later on the same day the solrs. for 
the French owners received a telegram from defts.’ 
solrs, undertaking to appear & put in bail, & 
asking for the wrrit to be sent to them by post. 
The solrs. for the French owners replied : “ Sabylia 
released ; not proceeding with action.” These 
telegrams were confirmed by letters. On the 
following day the solrs. acting for the English 
vessel wrote saying their clients had a counter- 
claim, & asking for the writ to be sent that they 
might enter an appearance, & they then entered 
an appearance in London &; sent the prcccipe of 
appearance to the I^ondon agents of the solrs. 
acting for the French owners, who returned it 
saying they had no authority to act in the dis- 
continued action. The solrs. for defts. then took 
out a summons before the registrar calling on 
pltfs. in the action to file a preliminary act so that 
the counterclaim might be proceeded with. The 
registrar dismissed the summons. Defts. appealed 
to the judge : — Held : the action was wholly 
discontinued on the withdrawing of the arrest 
before the entry of appearance, & as the counter- 
claim had not been set up before the discontinu- 
ance of the action it could not be proceeded with. — 
The Salybia, [1910] P. 25 ; 79 L. J. P. 31 ; 101 
L. T. 959 ; 26 T. L. K. 170 ; 11 Asp. M. L. C. 301. 
Annotalion : — Consd. The Saxicava, [1924] P. 1.31. 

508. .] — A notice of counterclaim 

contained in correspondence passing between 
pltf.’s & deft.’s solrs. is not suiTicient to “ set up ” 
a counterclaim within R. S. C., Ord. 21, r. 16, so 
that the counterclaim may be proceeded with if 
pltf.’s action is stayed, discontinued or dismissed. 

Tlie counterclaim must at least be set up by 
some proceeding which is either directed by or 
recognised by the rules & in respect of which 
there is a record on the files of the ct. — The 
Saxicava, [1924] P. 131 ; 93 L. J. P. GO ; 131 
L. T. 342 ; 40 T. L. R. 334 ; 08 Sol. Jo. 606 ; 10 
Asp. M. L. C. 324, C. A. 

509 . Dismissal — For want of prosecution.] 

— Roberts v. Booth, No. 502, ante, 

510. .] — The Saxicava, No. 508, 

ante, 

511. Stay.] — The Saxicava, No. 508, 

ante, 

512. What amounts to setting up counterclaim 


514. Order for new trial — Effect of on counter- 
claim.]- -Whore the Ct. of Apyieal orders that the 
whole judgment given by the trial judge be set 
aside, & a new trial had between the parties, 
directs that the costs of an abandoned counter- 
claim abide the decision of the judge on the new 
trial, the counterclaim is revived & must be tried 
together with the claim. — Smith v. Stroud (1926), 
42 T. L. R. 372. 


Sub-sect. 7. — .Tudoment. 


515. Right of plaintiff to judgment — Set-off less 
than claim — Whether judgment for balance.] — 

In debt for goods sold, etc., deft, pleaded as to 
£10 3s, a set-off, but only proved £8 3.9. ; as to 
£8 Ss, Od., he x>leaded a plea which he proved ; 
as to the residue, he paid a sum into ct., which was 
taken out by deft. There was no plea of nunquam 
indebitatics : — Held : pltf. was entitled to a verdict 
& judgment for the £2 unproved on the first plea, 
although file £8 3s. proved together with the 
£8 3.9. ()d., &. the sum paid into ct. amounted to the 
sum claimed by the particulars of demand. — ■ 
Green v. Marsh (1837), Will. WoU. & Dav. 343 ; 
1 Jur. 478. 

516. .] — Wlien deft., under a 

plea of set-off to the whole declaration, proves a 
sum of money owing to him from pltf., less than 
the amount of the claim which pltf. has estab- 
lished, deft, is not entitled to have a verdict 
entered for him on that issue for the amount which 
he has so proved, but the issue must be found for 
pltf. : unless where deft., by all his pleas taken 
together, covers the whole cause of action. — Tuck 
V. Tuck (1839), 5 M. & W. 109 ; 7 Dowl. 373 ; 2 
Ilorn & H. 71 ; 8 L. J. Ex. 165 ; 3 Jur. 080 ; 151 


E R 47 

Annotations : — Apld. Kilnor r. Bailey (1830), 5 M. & W. 
382 ; Ford Beech (1816), 11 Q. B. 812. Consd. UodgerB 
r. Maw (184 6), 15 M. be \V. 444. Reid. Falcon r. Benn (1841), 
2 Q. B. 314 ; Wood r. Peyton (1841). 13 M. & W. 30 ; 
Woodhams v. Newman (1849), 13 h. T. O. S. 118 ; feprad- 
bory V. Gillam (1851), 20 L. J. JOx. 237 ; Wilkinson c. 
Kii'by (1854), 15 C. B. 430 ; Onlds v. Harrison (185.5), 
21 Lfj. Kx. 66 ; Traherne v, Gardner (1857). 8 E. & B. 
161. Mentd. Avelett v. Goddard (1842), 11 B* J* 

123 ; Parr v. Jewell (1855), 16 C. B. 684 ; Brown v, 
Hellaby (1857), 26 L. J. Ex. 217. ^ 

5 ; 17 ^ .] — The rule of Tnnity 

term, 1837, that deft, need not plead payment of 
any sums, for the payment of which credit is 
in the particulars, does not apply 
off, admitted in the particulars of pltf. s demand. 

Wliere, therefore, pltf.’s particulars exhibited 
an account of items due from deft, to pRf. ; & 
on the other side, admitted certain items by way 
of set-off, & certain others by way of payment, 
falling short of the amount due to pltf., & stated 
that the action was for the balance ; &, on the 
trial, pltf. proved the amount claimed by way of 
balance only, under a plea of set-off 
deft, was not entitled to deduct the items admitted 
as set-off in the particulars for the 
Biif. ho WAS entitled to deduct the items admitted 


— For purposes of R. S. C., Ord. 21, r. 16 — Necessity 
for pleading.]-— Bildt v, Foy (1892), 9 T. L. R. 34 ; 
on appeal, 9 T. L. R. 83, C. A. 

Annotations : — Distd. The Salybia, [1910] P. 25. Consd, 
The Saxicava. [1924] P. 131. 

513. Notice in correspondence.] — 

The Saxicava, No. 508, ante. 


I, 14 L. J. 

Greater than claim when Joined 

with plea of payment.]-Where pltf. at the trial 


6101. y>ia?ni98oh]~MiDDLETON 

V. Black (Man.) (1912), 21 W. L. H. 
249 ; 2 D. L. R. 209 ; 2 W. W. R. 
809.— CAN. 

511 1. ^Sf/ai/.T— Musgbave v . 

Mail (1901), 40 N. S. R. 624.— CAN. 
b. Dismissal of another action in 


infcHor cm/rt.]— S mith t'. ^cUeNAi.i. 
(N. S.) (1907), 4 E. L. R* 106. — CAN. 

c. Dismissal of action <£• f 

claim— Without prejudwe 
nr^ifwt.]— B artlet r. Relaney 
29 O. h. R. 426 ; 5 O. W. N. 260.-- 

CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

616 i. Right of plaintiff to jiulgnutU— 
Set-off leas than claim — Whether judg- 
ment for iwtowce.l—tTeHER r. Grand 
River Lumber Co. (1905), 38 N. S. R. 
180.- CAN. 
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Set-Off and Counterclaim. 


SecL 2. — Practice: Suh-fiect, 7.] 

proved a debt of £11 18s. Id. & deft, established a 
defence under one pica as to 18s., under a set-off 
as to £7 8s., & also a payment of £4 after the 
commencement of the suit, thus affording an answer 
to the whole of pltf.’s demand : — Held : the pay- 
ment having been made after the commencement 
of the suit, pltf. was entitled to a verdict with 
nominal damages, on the plea of set-off. — Sprad- 
BERY V. OlLLAM (1851), 0 Exch. 422 ; 2 L. M. & P. 
:m ; 20 L. J. Ex. 287 ; 17 L. T. O. S. 99 ; 155 
E. 11. 008. 

519. Unless set-off equal aggregate demand 

of plaintiff.] — A i>lea of set-off to several counts 
is not divisible : & pltf. is entitled to a verdict 
generally, unless deft, proves a set-off equalling 
the whole of pltf.’s aggregate demand. Where, 
therefore, to a declaration for goods sold & money 
paid, & on an account stated, deft, pleaded 
non assiimpftit & a set-off, &, the cause being re- 
ferred, the arbitrator ordered a verdict to be entered 
for j)ltf. on both issues, except as to the count for 
money paid, &, so far as the issues applied to that 
count, for deft, on both, the ct. held the award 
bad in this respect. —Moore v. Butun (1837), 7 
Ad. & El. 595 ; 2 Nev. & P. K. B. 48b ; Will. 
Woll. & Dav. 088 ; 7 L. J. Q. B. 20 ; 2 Jur. 153 ; 
112 E. R. 594. 

Amiolaiions : — Consd. Kilncr v. Bailey (1839), 5 M. W. 

382 ; Tnok r. Tuck (1839), 5 M. W. 109 ; Hodprers v. 

Maw (1840), 15 M. & W. 444. Apld. Ford r. Beech (1840), 

11 Q. B. 812. Reid. Eastmure v. Laws (1839), 5 Binp:. 

N. C. U4 ; Falcon r. Bcnii (1841), H L. J. Q. B. 73 ; 

Spradbery r. Glllara (1851), 0 Exeb. 422. 

520. Set-off pleaded to whole amount — 

Proof of less amount — Equivalent to particular of 
demand.] — Pebt for money had A received, 
money lent, on an account stated, to the amount 
of £19 lO.s. PJea of set-off of £50. The parti- 
culars of demand claimed £6 lOs. for money lent ; 
at the trial deft, merely ])roved a sot-off of £6 10s. : 
— Held : lie was not entitled to the verdict. — 
Roche v. Pham pain (1847), 1 Exch. 10 ; 5 Dow. & 
L. 121 ; 10 L. J. Ex. 249 ; 9 L. T. O. S. 177 ; 154 
E. R. 5. 

521 . Claim exceeding counterclaim — Judg- 

ment for balance— Form of entry of judgment.] — 
Where in an action, certain questions on the facts 
are loft to the jury, the answers to which amount 
to a finding for pltf. on his claim, & for deft, on 
liis c'ounterclaim , & the judge directs a verdict 
to be entered for x>ltf. for the balance, upon a 
summons to vary the entry of the verdict by 
stating what pltf. & deft, respectively recovered 
in order to enable deft, to recover the costs of his 
counterclaim, the ct. will not interfere. — P offer 
V. Chambers (1878), 39 L. T. 360, D. C. 

522. Plaintiff wholly unsuccessful — Proof 

of counterclaim establishing defence to claim.] — 
Lowe v. Holme, No. 564 , post 

523. Claim admitted by defendant — 

Although counterclaim made.] — Although the 
mere fact that a counterclaim is pleaded does not 
preclude the ct. from allowing pltf. to sign judg- 
ment under R. S. C., Ord. 40, r. 11 , on a statement 
of claim which deft, admits, yet the ct. will not as 
a rule make such an order when the counterclaim 
is not shown to be frivolous, unsubstantial, or set 
up for the purpose of delay. — ^M ersey 8.S. Co. v. 


Shuttlewobth (1883), 11 Q. B. D. 631 ; 52 

L. J. Q. B. 622 ; 48 L. T. 625 ; 32 W. R. 245, 

C. A. 

Annotations : — Apld. Westacott v. Bevan, [1891] 1 Q. B. 

774. Expld. Bankes v. .Tarvis (1903), 72 L. J. K. B. 

207. 

524 . — In an action for goods 

sold & delivered by writ specially indorsed, leave 
being given to defend, deft, did not plead any 
defence, but set up a counterclaim for damages 
in respect of goods sold to deft, which were alleged 
to be not according to sample. On motion for 
judgment ; — Held : under R. S. C., Ord. 40, r. 11, 
on the admissions in the pleadings, pltfs. were 
entitled to judgment, but upon the terms that 
if deft, brought tho deft, into ct., execution should 
be stayed until after the trial of the counterclaim. 
— Showell & Co. V. Bowron (1883), 52 L. J. Q. B. 
284 ; 48 L. T. 613 ; 31 W. R. 550, D. C. 

Annotation : — Dbtd. Morscy S.S. Co. v. Shuttleworth (1883), 

11 Q. B. D. 531. 

525. Defendant not appearing at trial — 

Form of order.] — A solr. brought an action against 
a client for payment of his bill of costs. Deft, 
denied the retainer of pltf., & made a counterclaim 
for negligence. Deft, did not appear at the trial, 
& pltf. produced evidence in support of the allega- 
tions in his statement of claim : — Held : pltf. was 
entitled to judgment as follows : “ Dismiss counter- 
claim, with costs to be paid by deft. Refer the 
bill of costs on wliich this action is brought to the 
taxing master for taxation, pursuant to the Act 
of 1843. Pltf. to give credit at the time of taxa- 
tion for all sums recovered by him from or on account 
of deft. Deft, to pay the amount of the taxing- 
master’s certificate on taxation, adding thereto or 
deducting therefrom, as the case might acquire, 
the costs of taxation, together with the costs of 
the action up to & including the hearing, & the 
costs of the appeal. — L umley v. Brooks (1889) 
41 Ch. D. 323 ; 58 L. J. Oh. 494 ; 61 L. T. 172 ; 
37 W. R. 454, O. A. 

Annotation : — Msntd. Jic Wcbslor, [1891] 2 Ch. 102. 

526. Right of defendant to judgment — Set-off — 
Pleas of payment to whole & set-off to whole.] — 
WTiere pltf. in an action of assumpsit claimed by 
his bill of particulars the sum of £36 2s. 4d., being 
tho balance of a certain account, to which deft, 
pleaded tlie general issue, payment & a set-off, 
except as to the sum of 5s., which was paid into 
ct. ; & at the trial proved payment to the amount 
of £29 17s. 3d., & a set-off to the amount of 
£16 10s. Id,: — Held: deft, was not entitled 
to have a verdict entered for him on those pleas, 
for the amount proved under them. 

Here the pleas are . . . payment to the whole 

6 set-off to the whole ; but they did not cover the 
whole demand established in evidence (Alderson, 
B.). — Kilner V, Bailey, (1839), 5 M. & W. 382 ; 

7 Dowl. 803 ; 9 L. J. Ex. 37 ; 3 Jur. 894 ; 151 
E. R. 162. 

Annoiaiion : — Reid. Ford V. Beech (1845), 6 L. T. O. S. 

100. 

627. More than claim.] — The 

amount of these bills reduces pltf.’s claim below 
defts.’ set-off. Our judgment must therefore be 
for the latter, even on the supposition that it 
would be against them on aU the important 
general points that have been raised (Lord 
Denman, C.J.). — Furze v, Shabwood (1841), 2 


621 i. Claim excecMng counter- 

claim — Judgment for balance — Form of 
entry of — Edmonton Iron 

Works v. Crtstall (1910), 15 W. L. It. 
(559 ; 3 Alta. L. It. 338.— CAN. 

d. New trial on counter- 

cZrtim.]— Garland v. Thompson (1885), 


9 O. R. 376.— CAN. 

e. Judgment on one claim — 

Stay of operation until after jiulgment 
on ancAher claim dt def€ndant*8 counter 
claim — Hampering trial 

Spears v. Fleminq (1900), 20 
122; 19 P. K. 127.— CAN. 


627 1 . Right of defendant to judgment 
— Set-off — More than ctoim.]— Deft, is 
entitled to have jndment In his 
favour for the excess of nls set-off over 
pltf.’s claim, & for such purpose no 
special prayer or concludon in the 
plea of set-off is necessary. — S mart v. 
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Q. B. 388 ; 2 Gal. & Dav. 110 ; 11 L. J. Q. B. 
19 ; 6 Jur. 654 ; 114 B. B. 164. 

Annotations : — Mentd. King: v. Bloklcy (1842), (I Jur. 582 ; 
Robson V, CurlewiH (1842), 2 Q. B. 421 ; Mlers v. Brown 
(1843), 11 M. & W. 372 ; East v. Smith (1847), 16 L. J. 
Q. B. 292 ; Gaunt v. Thompson (1849), 7 C. B. 400 ; 
Paul V. Joel (1859), 5 Jur. N. S. 603 ; Yorkshire Banking 
Co. V. Beatson (1880), 5 C. P. D. 109 ; Nicholls r. Knap- 
man (1909), 101 L. T. 746. 

628. Divisible — Sufficient to cover 

residue of claim remaining otherwise unanswered.] 

— A plea of set-off is divisible ; so that, if enough 
is proved under it to cover so much of pltf.’s 
demand as is left unanswered by the other pleas, 
deft, is entitled to the verdict, though the set-off, 
if pleaded alone, would not have answered pltf.’s 
demand (Lord Denman, C.J.). — Ford v. Beech 
(1847), 11 Q. B. 842 ; IC L. J. Q. B. 100 ; 9 L. T. 
O. S. 23 ; 11 Jur. 299 ; 110 E. R. 089 ; revsd, on 
other grounds (1848), 11 Q. B. 852, Ex. Ch. 

Anno ations : — Refd. Roberts v. Campbell (1817), 10 L. T. 
O. S. 183. Mentd. Gibbons v. Vouillon U849), 8 C. B. 
483 ; Webb v. Spicer, Webb v. Salmon (1849), 13 Q. B. 
894 ; Moss v. Hall (1850), 6 Exch. 46 ; Overton v. Harvey 
(1850), 9 C. B. 321 ; Bolsbaw v. Buhii (1851), 11 C. B. 
191 : Orme v. Galloway (1854), 9 Exch. 544 ; Bottomley 
r. Nnttall (1858), 5 C. B. N. S. 122 ; Foley v. Fletcher 
(1858), 28 L. J. Ex. 100; Frazer Jordan (1858), 8 
F. k, B. 303; Raynor v. Fussey (1859), 28 L. J. Ex. 
132; Owens v, Pizey (1862), 7 L. T. 350; Walker r. 
Ncvill (1864), 3 H. k C. 403 ; Ray v. Jones (1865), 34 
B. J. C. P. 306 ; Coddington v. Paloologo (1867), L. R. 2 
Exch. 193; Newington v. Low (1870), L. R. 6 C. R. 
180 ; Slater r. .Tones, Capes Ball (1873), L. R. 8 Exch. 
186; Baker r. lugall, [19121 3 K. B. 106; Glamorgan 
C’oal Cgu V. Glamorganshire Standing Joint Committee, 
Powell DutErjm Steam (^)al Co. v. Same, [1915] 1 K. B. 
471 ; Jtc Sutro & Heiibut, Symons, [1917] 2 K. B. 348 ; 
Saunders v. Young’s Brewery (1925), 134 L. T. 319. 

529. Less than claim — Set-off pleaded 

to whole of claim.] — Where a set-off is pleaded to 
the whole declaration, & the amount proved under 
it does not cover pltf.’s demand, the sum proved 
wall go in reduction of damages, but deft, will 
not be entitled to a veidict on the plea for the 
amount proved. — Rodgers p. Maw (1846), 15 
M. & W. 444 ; 4 Dow. & L. 00 ; 16 L. J. Ex. 137 ; 
7 L. T. O. S. 200 ; 153 E. R. 924. 

Annotation: — Mentd. A.-G. v. He Keyscr’s Royal Hotel, 
11920] A. C. 508. 

530. As set forth in particulars.] 

---Where there is but one plea to the whole declara- 
tion, & that plea a set-off of an amount exceeding 
pltf.’s claim in his particulars of demand ; if 
deft, prove a greater amount at the trial due from 
pltf. to him, than is proved to be due from deft, 
to pltf., then deft, is entitled to judgment, k pltf. 
cannot have a verdict for nominal damages. — 
Nichols v. Tuck (1853), 1 C. L. R. 532 ; Bail Ct. 
Gas. 194 ; 22 L. J. Q. B. 351 ; 21 L. T. O. S. 170 ; 
1 7 Jur. 024 ; 1 W. R. 449. 

631. When entitled to judgment on 

balance.] — Lowe v. Holme, No. 501, post. 

532. .] — Hewitt «fe Co. v. Blumkr 

& Co. (1886), 57 L. J. Q. B. 196, n. ; 3 T. L. R. 
221, C. A. 

Annotaiions : — Consd. Shrapnel v. Laing (1888), 20 Q. B. D. 
334. Refd. Atlas Metal Co. v. Miller, [1898] 2 Q. B. 500; 
Sharpe v. llaggith (1912), 106 L. T. 13. 

533 , an agree‘ment in writing 

defts. agreed to let & pltfs. to take the exclusive 
right of putting up aidvertisement hoardings k 
posting bills thereon upon specified land of defts., 
for seven years pltfs. paying defts. a fixed annual 
sum payable quarterly, rates k taxes to be paid 
by “ the tenants.” Pltf. erected hoardings whicli 
were affixed in a very substantial manner to the 
land k exhibited advertisements upon them. 


Pltfs. fell into arrear in tlunr pa;;^ncnts under the 
agreement, & defts. levied a distress upon the 
hoardings k ultimately carried them away k 
sold them. Pltfs. brought an action to recover 
damages for wrongful distress & defts. counter- 
claimed for the amount of the arrears due undcT 
the agreement : — Held : pltf. eo. having gone into 
liquidation it would bo inequitable to set off the 
damages recovered by pltfs. on the claim against, 
the arrears recovered by defts. on the counter- 
claim k to give judgment for the balance, k 
separate judgments ought to be given on the claim 
k counterclaim respectively. — ^JL’rovinctal Bill 
Posting Go. v. IjOW Moor Iron Go., [1909] 2 
K. B. 344; 78 L. J.K. B. 702; 100 L. T. 720; 10 
Mans. 157, G. A. 

534. Counterclaim against plaintiffs & 

third parties — Non-appearance of third parties.] — 

Verneyv. Thomas, Thomas v. Verney, No. 450, 
ante. 

Failure of plaintiff to plead .] — See Sub- 
sect. 5, ante. 

535. Right of plaintiff to Judgment on claim & 
defendant on counterclaim — Counterclaim not able 
to be pleaded as set-off.] — In an action tried with 
a jury, where deft, counterclaims in respect of 
matters which could not be pleadf‘d as set-off, 
pltf. recovers a sum on his claim, &; deft, recovers 
on his counterclaim a sum exc(‘eding that which 
pltf. recov(‘rs on his claim, the claim k counter- 
claim should, for the purpose of taxation of costs, 
he treated as separate' k independent actions, k 
the costs in each taxed in favour of the successful 
party, subje(‘t to a deduction in re'spe'ct of the' 
costs of any issue's em whicli lie has not succeodeel. 
In such a case it is immaterial, with re'spect to 
the taxation eif costs, wliether the' judgment is 
drawai up in form for pltf. for the sum recovered 
on his claim, k for deft, for the sum roceivered or 
his counterclaim ; or whether judgment is given 
for deft, for the balance nnden* R. S. G., Ord. 21, 
r. 17. — Shrapnel v. Laing (1888), 20 Q. B. D. 
334 ; 57 L. J. Q. B. 195 ; 58 L. T. 705 ; 30 W. R. 
297 ; 4 T. L. R. 241, G. A. 

Annotations: — Apld. Finska Anjxfariipra Akl. v. Brown, 
Toopood (1891), 7 T. L. R. 578. Consd. Atlas Mental Vau 
V. Miller, [1898] 2 Q. B. 500. Apld. Sharpo v. llagrgith 
(1911), 106 L. T. 13 ; Fox v. Central SllkHtoiic ColIlcrleH, 
11912] 2 K. B. 597. Refd. Amoii v. Holibctt (1889), 60 
T. 912; Westacott r. Bevan, [issill 1 g. B. 774 : 
(Tiristio V. I’latt, [19211 ‘J K. B. 17 ; Wilson a. Walters, 
[1926] 1 K. B. 511. Mentd. Pmrott a. Letts (1897). 77 
L. T. 160 ; CYasko v. Wudo (1899), 80 L. T. 380 ; Bates 
V. Gordon Hotels (1913), 82 L. J. Q. B. 141. 

536. Plaintiff giving credit for counter- 

claim.] — Pltf. claimed damages for fraudulent 
misrepresentations, & in the statement of claim 
said that £90 was duo from her to deft., ” for 
which sum pltf. is w^illing to give deft, credit in 
account against the damages herein claimed.” 
Deft, coimterclaimed that suni of £90, k pltf., in 
the defence to counterclaim, said that she repeated 
the above paragi'aph of the claim. At the trial 
the jury found a verdict for i)lt f. with £50 damages, 
k for deft, for £90 on the count erclaim : — Held : 
judgment ought to bo entered for pltf. for £50 on 
the claim k for d(*ft. for £90 on the counterclaim. 
— Sharpe v. Haggith (1912), 100 L. T. 13 ; 28 
T. L. R. 194, G. A. . , . ^ 

537. Amount recovered on counterclaim — Ex- 
ceeding amount recovered on claim —Claim of costs 
In favour of plaintiff— Set-off by defendant against 
over balance.] — The ct. having jurisdiction to do 
so, will in the exercise of its discretion order a 


Bowmanville Machine & Implebient 
Co. (1875), 25 C. P, 603— CAN. 


People’s Life Insurance Co. (1885), 
30 O. R. 438.— CAN. 

f. Setting aside entry of judgment 


until trial of counterclaim.] — Kaufman 
V. Climax Manufapturtno Co. (1927), 
37 Man. L. R. 75 • [1927] 2 W. W. R. 
660 ; 8 C. B. K. 370.— CAN. 


527 ii. 


.]— Walla J 
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Set-Off ani> Oounterclatm. 


Sect, 2. — Practice: 7, 8 9, A.] 

set-oft of the balance of amounts recovered by 
deft, on his counterclaim over damages k a sum 
awarded to pltf. as against a balance of costs 
of action counterclaim du(‘ to })ltf. — Meynall 
V, Morris (1911), 104 L, T. 007 ; Sol. Jo. 480. 

Annotation .'—"Retd, Puddephatt v. Leith, [1910] 2 Ch. 
168. 

538. No order on counterclaim until claim 
disposed of.] — Aitken v. Dunbar, No. 195, ante. 

Judgment on plea of set-off — Action for sum 
claimed by set-off — Estoppel.] — See J^Istoppel, 
Vol. XXT., p. 202, Nos. 451, 455. 


under the agreemcni, that all tlie previously 
settled accounts between the two cos. should 
be reopened on tlie ground of errors having 
occuriM'd therein, & for an account & payment 
of any moneys found to be duo to them after the 
accounts liad been reopened <fc taken: — Held: 
an order should be made for security for th(^ costs 
of the cross-action against co. B. — New Fenix 
OOMPAGNIE ANONYME D ’ASSURANCES DE MaBRID 
V. General Accident Fire & Iafe Assuuancp: 
('ORPN., Ltd., [1911] 2 K. B. 019 ; 80 L. .1. K. B. 
i:i01 ; J05 L. T. 469, 0. A. 

Annotation: — Refd. Maatschappij Voor Fondsoiibezit r. Shell 
Transport & Trading Co., [1923] 2 K. B. IGG. 


Sub-sect. 8. — Security for Costs. 

See B. S. C., Ord. 05, r. 0. 

539. Defendant resident out of jurisdiction — 
Discretion of court.] — Where deft, resident out of 
the jurisdiction set up a counterclaim which arose 
out of the same transaction as the claim & was in 
substance, though not technically, in the nature 
of a defence to the action : — Held : the ct. had a 
discretion to refuse to order deft, to give security 
for the costs of tlie counterclaim. — Neck v. 
Taylor, [1893] 1 Q. B. 560 ; 62 T.. J. Q. B. 511 ; 
68 L. T. 399 ; 41 W. B. 486 ; 9 T. L. B. 337 ; 4 
B. 344, r. A. 

Annotations : — Re!d. New Fenix (’ompagnie Anon. d’Assnr- 
ancoH de Madrid v. General Accident Fire & I^ifo Asece. 
(’’orpn., [1911] 2 K. B. G19 ; Maatnchappli Voor Fond- 
Mcnbozit V. Shell Transport & Trading Co., [1023] 2 K. B. 
1G6. 

540. .] — Th(T(‘ is no hard Ac fast 

rule of practice which prevents tlie ct. from making 
an order for security for costs against a person 
resident out of the jurisdiction who, upon being 
sued in this country, s(4s up a cross-claim, either 
by counterclaim or by cross-action. It is for the 
ct, to consider, in the exercise of its discretion, 
whether, having regard to tin' circumstances of 
the particular case the cross-claim must bo 
treated as made, substantially, by way of defence 
to the action against claimant , oi* whether it must 
be regarded as Ixdng in the nature of an inde- 
pendent claim made in respect of matters foreign 
to that action, therefore one with regard to 
which security for costs ought to be ordered to be 
given. 

An agreement was made between insurance eo. 
A. & insurance co. B., which was a foreign eo. 
carrying on business out of the jurisdiction, for 
the reinsurance by the latter co. of a certain pro- 
portion of fire risks undertaken by the former co. 
in various parts of the world. The agreement 
provided for quarterly settlements of accounts 
between tlie two co.’s. Such settlements accord- 
ingly took place every quarter during a period 
of four years ending in 1908. Co. A. brouglit an 
action agaimst co. B., alleging that they had been 
unable to obtain settlements of accounts from co. 
B. in respect of business done in subsequent 
quarters, & claiming an account in respect of such 
quarters & payment of the balance, if any, found 
to be due to them. Co. B. thereupon brought a 
cross-action against co. A., asking for inspection 
of all original documents & vouchers connected 
with all transactions in which pltfs. were interested 


541. Counterclaim arising out of different 

transaction.] — The test of a cross-hill is that it is 
a simple bill of defence to an existing attack. 
Where a bill did not come within the definition, 
security for costs was ordered, pltf. being abroad. 
— Tyntk V. Hodge (1862), 2 Jolm. & H. 692 ; 1 
New Bep. 48 ; 7 L. T. 349 ; 8 Jur. N. 8. 1226 ; 
11 W. B. 52 ; 70 F. B. 1237. 

542. .] — Where deft, residing out 

of the jarisdiction sets up a counterclaim which 
amounts to an indcpendcml action, he may be 
ordered to give security to pltfs. for the costs of 
the counterclaim. — Lake Lake (Trading as 

Haseltine, Lake Co.) v. Haseltine (1885). 
55 L. J. Q. B. 205, D. C. 

Annotation '—Refd. Neck i\ Taylor (1893), 41 W. JX. 486. 

543. ’ .] — Where a claim A counter- 

claim arise out of different matters, so tliat the 
counterclaim is really in tlie naturt‘ of a cross - 
action, deft., if he is residing out of tli(‘ jurisdic- 
tion, may he required to give security for pltf.’s 
costs of tlie counterclaim, A if the only dispute 
remaining arises on th(‘ counterclaim, ii> is b(*yond 
doubt rigid tliat be should be so required. — Sykes 
p. Sacerdoti (1885), 15 Q. 13. 1). 423 ; 54 L. J. 
Q. B. 560 ; 53 L. T. 418, C. A. 

Annotations . -Refd. Lake (trading as Ilascltlne, Lake) v. 

Haseltine (1885). .5.5 L. J. Q H. 205 ; Delobbel Flipo r. 

Varly (1893), G2 Ti. .1. Q. B. 398 ; Neck v. Taylor (1893), 

41 W. H, 48G. 

544. Counterclaim arising out of same 

transaction.] — Tn an action foi* bieach of contract 
against deft., a foreigner residing abroad, he, by 
his defence, denied the breaches, A also made a 
counterclaim for breaches of the same contract by 
pltf., claiming damages to an amount less tlian 
pltf.’s claim — Held : deft, could not be ordered 
to give security for pltf.’s costs occasioned by the 
counterclaim. 

’I’lie case wliicli at first seemed to me at variance 
with our present decision was Winierfield v. 
Bradnmn, No. 545, post. . . . But T think there 
are broad distinctions between the two cases 
. . . one is that the counterclaim arose out of a 
ditTerent transaction from that in respect of 
which pltf. was suing, whereas in the present case 
jiltf.’s A deft.’s cases rest respectively upon the 
same circumstances (Field, J.). — Mapijeson v. 
Masini (1879), 5 Q. B. D. 144 ; 49 L. J. Q. B. 
423 ; 42 L. T. 531 ; 28 W. B. 488, D. C. 

Annotations :— Refd. Lake William & Henry (trading as 
Haseltine, Lake) v. Haseltine (1885). 5.5 L. J. Q. B. 206 ; 
Sykes v. Sacerdoti (1885), 15 Q. B. D. 423 ; Neck v. 
Taylor (1893), 41 W. R. 486 ; New Fenix Coinpagnie 
Anon, d ’Assurances de Madrid General Accident Fire 
6c Life Assce. Corpii., [1911] 2 K. B. 619 ; Maatschappij 
Voor Fondseubezlt r. Shell Transport & Trading Co., 
[1923] 2 K. B. 166. 


PART III. SECT. 2, SUB-SECT. 8. 

541 i. Defendant resident ovt of juris- 
diction — Counterclaim arising out of 
different transaction .] — Cartwright v. 
PR\TT (1912), 22 O. W. R. 92 ; 3 

O. W. N. 1279 ; 3 D. L. R. 460.— 
CAN. 


641 ii. .] — Senrdile : where a 

counterclaim by a deft, out of the juris- 
diction arises out of a different subject- 
matter than that on which pltf. 's claim 
Is based, & is therefore In the nature of 
a cross-action, the mere fact that be is a 
<left. In pltf.'s action does not prevent 
an order being made against him for 


security for costs. — Balfour v. Pikrof. 
(Alta.), [1922] 2 W. W. K. 1327.~CAN. 

6441. Counterclaim arising out 

of same transaction ,] — Where deft. Is 
out of the jiudsdictlon & makes a 
counterclaim arising out of the same 
transaction on which pltf.’s claim is 
based, A in the nature of a defence 
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545. Plaintiff resident out of Jurisdiction — 
Counterclaim arising out of different transaction.] — 

Deft, who admits the cause of action sued upon & 
sets up a counterclaim founded upon a distinct 
claim, is not entitled to security for costs from 
pltf. a foreigner residiog without the jurisdiction. 
— ^WiNTBKFiELD V, Bradnum (1878), 3 Q. B. D. 
324 ; 38 L. T. 260 ; 26 W. R. 472, 0. A. 
Annotations : — Ooasd. Mapleson v. Maslni (1879), 6 Q. B. 

144 ; Beddall v, Maitland (1881), 17 Ch. D. 174. Ap—. 
Sykes v, Sacerdoti (1885), 15 Q. B. D. 423. IMM. Stooke 
V. Taylor (1880), 5 Q. B. D. 569 ; Toke v. Andrews (1882), 
8 Q. B. D. 428 ; McGowan v. Middleton (1883), 11 Q. B. D. 
464 ; LaJce 8c Lake (^ding as Haseltine, Lake) v, Haseltine 
^88^),^66 L. J. Q. B. 205 ; Neck v. Taylor (1893), 41 

546. Action on foreign judgment.] — A 

foreigner resident abroad brought an action on a 
foreign jud^ent. Defts. pleaded that the 
judgment had been obtained by fraud on the part 
of pltf. ; — Held : pltf. must give security for costs, 
for the plea showed a good defence to the action 
& the rule which required a pltf. resident abroad 
to pve security for costs applied as well to an 
action on a foreign judgment as to any other kind 
of action. — C rozat v. Brogden, [1894] 2 Q. B. 
30 ; 03 L. J. Q. B. 325 ; 70 L. T. 622 ; 42 W. R. 
353 ; 10 T. L. R. 301 ; 9 R. 296, 0. A. 

547. Action of tort — Plaintiff without visible 
means of paying defendant’s costs — Defendant with 
coimterclaim.] — County Courts Act, 1888 (c. 43), 
s. 66, cannot be made to apply to deft, with a 
counterclaim, although the issue raised by the 
counterclaim is the only issue left for trial in the 
action. — Delobbel-Flipo v, Varty, [1893] 1 
Q. B. 663 ; 62 L. J. Q. B. 398 ; 68 L. T. 797 ; 42 
W. R. 48 ; 37 Sol. Jo. 426 ; 6 R. 347, D. C. 
Annotation: — Befd. Guilford v. Lambeth, [1894] 2 Q. B. 

832. 

By company in liquidation.] — See Companies, 
Vol. IX., p. 683, No. 4564. 

In Admiralty actions.] — See Admiralty, Vol. 
I., pp. 188-190, Nos. 1021-1027, 1041-1043. 


Sub-sect. 9. — Costs. 

A. Set-off, 

548. Costs of withdrawn plea of set-off.] — Deft, 
having pleaded a set-off of a siun exceecimg the 
damages laid in the declaration, pltf. obtained 
leave, on payment of costs, to amend his declara- 
tion by increasing the amount of damages. Deft, 
thereupon withdrew his plea of set-off, & pleaded 
payment into ct. : — Held : deft, was not entitled 
1x) the coste of the plea so withdrawn. — Gould v, 
Oliver (1838), 6 Bing. N. C. 115 ; 0 Scott, 884 ; 
132 B. R. 1048. 

549. Plaintiff entitled to costs till set-off 
pleaded.] — Semble : in such case if deft.’s answer 
to pltf.’ 8 claim consists partly of a set-off, pltf. is 
entitled to his costs to the time of pleading, unless 


deft, has offered to allow the set-off. — ^W alton v. 
Brown (1858), 3 H. & N. 879 ; 28 L. J. Ex. 38 ; 
32 L. T. O. S. 149. 

550. Defendant establishing set-off exceeding 
claim — Defendant entitled to costs of action.] — 

Pltf. claimed to recover commission due to hiTu 
from defts. on an agreement. Defts. denied the 
claim, & claimed by way of counterclaim 
£230 Oa. 9d. for goods sold. The jury foimd a 
verdict for pltf. on the claim for £114 17s. 6d. & a 
verdict for defts. on the coimterclaim for £230 
Os. 9d. The judgment entered was “ that pltf. 
recover against defts. £ for his costs of suit ” ; 
& “ that defts. recover against pltf. £115 3s. 3d. 
on the counterclaim & £ for their costs of the 
counterclaim ” : — Held : on taxing the costs 
according to the judgment, pltf. & not defts. was 
entitled to the costs of the cause. 

If this had been treated as a pure set-off to the 
amount of pltf.’s claim as I t hink it might have 
been & it had so appeared on the judgment then 
it seems to me defts. would have been entitled to 
the costs of the action because then defts. would have 
denied by way of defence that pltf. had any right 
to bring an action at all. . . . Where there is a 
claim with issues taken on it & a counterclaim, not 
a set-off, but in the nature of a cross-action with 
issues on it, & where pltf. succeeds on the claim 
& deft, on the counterclaim, the proper principle 
of taxation, if not otherwise ordered, is to take the 
claim as if it & its issues were an action, & then 
to take the counterclaim & its issues as if it were 
an action, & then to give the allocatur for costs 
for the balance in favour of the litigant in whose 
favour the balance turns. In such a case where 
items are common to both actions the master 
would divide them (Brett, L.,T.). — Baines v, 
Bromley (1881), 6 Q. B. D. 691 ; 50 L. J. Q. B. 
465 ; 44 L. T. 915 ; 29 W. R. 706, O. A. 
Annotations: — Apld. He Brown, Ward v. Morso (1883), 
23 Ch. D. 377. Distd. Low© v. Holme (1883), 10 Q. B. D. 
286. Expld. Lund v. CampboU (1885), 14 Q. B. D. 821. 
Consd. Shrapnel v. Lalngr (1888). 20 Q. B. D. 334 ; Atlas 
Metal Co. V. Miller, 11898] 2 Q. B. 500. Refd. Ahrbecker 
V, Frost (1886), 55 L. T. 264 ; Wight v. Shaw (1887), 19 
Q. B. D. 396 ; Christie v. Platt, [1921] 2 K. B. 17. 

551. .] — Pltf. having claimed for 

goods sold & delivered, <fe for commission, & defts. 
having counterclaimed for moneys collected by 
pltf. on defts.’ account & for work & labour, the 
action was referred to an arbitrator under an order 
of reference whereby “ the costs of the cause, & 
the costs of the reference & award shall abide the 
event.” The arbitrator found the issues on the 
claim in favour of pltf., & awarded him a sum of 
money in respect thereof, & found the issues on 
the counterclaim in favour of defts., & awarded 
to them a sum of money in respect thereof. After 
deducting the sum found for pltf. from the sum 
found for defts., a balance of £97 was due to defts. : 
— Held : the word ” event ” in the order of 
reference must be construed distributively, 


thereto, the ct. wiU, in Its discretion, 
refuse to make him find security for 
costs. — B alfour v. Pierce (Alta.), 
[1922] 2 W. W. R. 1327.— CAN. 

544 11. .1 — Jamieson v. 

Tatlor (Alta.) (1922), 70 D. L. R. 
240 ; [1922] 3 W. W. R. 909.— CAN. 


545 1. Plaintiff resident out of juris- 
diction—Counterclaim arising out of 
different transaction.} — ^A deft, is not 
neoesBaiily entitled to security for 
costs because pltf. *8 residence is out of 
the jorisdiotJon* If it be made 
apparent by evidence that deft, has 
no defence, security will not be 
ordered. Deft, admitted that he owed 
the debt sued for, but be afterwards 
a oounterolaim for Illegal afreet 
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by pltf. in the course of his action : — 
Held : deft, was not entitled to security 
for costs. — D oer v. Rand (1884), 10 
P. R. 165.— CAN. 


g. Counterclaim in respect of dis- 
Inct matter — Company having no 
ssets.] — Mackenzie v. Prince John 
IiNiNO CJo., [19241 4 D. L. R. 221; 
1924] 3 W. W. R. 168 ; 34 B. C. K. 
93.— CAN. 


ART III, SECT. 2. SUB-SECT. 9.— A. 

bhOi. Defendant establishing ^^set-off 
xceeding claim — Defendant e’^dled to 
ists of action.} — Gat^ v. 

1909), 19 O. L. R. 216 ; 14 O. W. R. 
92.— CAN. 


660 ii. — .] — Maqkrv. Baird 

Ranching Co., [1921 J 1 W. W. R. 311 ; 
57 D. L. R. 283.— CAN. 

h. Effect of claims accruing after 
action.] — Sherwood v. Campbell 
(1836), 5 O. S. 2. — CAN. 

k. Plaintiff's claim within juris- 
diction of court — Set-off not within 
jurisdiction.) — Where pltf.'s claim la 
within the Jurisdiction of the District 
Ct. it is no ground for a certificate for 
full costs that deft.’s set-ofl! could not 
bo tried in the District Ot. — Gooder- 
HAM V, Chilver (1837), 6 O. S. 496. — 
CAN. 

l. Right of set-off contested — 
Svccessfut party mtiued to costs of 
application .} — li the right of set-ofl 

F F 
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Sect, 2,-^Pr<ictice : Svh-aecl, 9, <fc g. (a)«] 

judgment must be entered for defts., who were 
entitled to the costs of the action, reference, &; 
award, but pltf. was entitled to the costs of the 
issues fotind!^ in his favour, — L und v, Campbell 
(1886), 14 Q. B. D. 821 ; 64 L. J. Q. B. 281 ; 63 
L. T. 900 ; 33 W. B. 610 ; 1 T. L. B. 341, C. A. 
Annotations : — Diftd. Ahrbecker v. Frost (1886), 17 Q. B. D. 

606. Reid. Atlas Metal Co. v. Miller, [1898] 2 Q. B. 

600 ; Reid, Hewitt v. Joseph, [1918] A. C. 717. 

B. Counterclaim, 

{a) Claim and Counterclaim Both Succeeding, 

552. Whether plalntijff entitled to general costs 
of action — Defendant to costs of counterclaim.] — 
Pltf. brought an action to recover £90 on breach 
of contract for dilapidations, & deft., by counter- 
claim, sought to recover an account book alleged 
to be improperly retained by pltf., & also a sum 
of £16 for fixtures. The counterclaim was not 
in form for detinue of the book. The judge at the 
trial directed the book to be returned to deft., 
which pltf, agreed to do, &, in order to insure its 
return, the judge assessed its value at £150. A 
verdict was found by the jury for pltf. for £90 
damages on his claim, & for deft, for £15 on his 
counterclaim, with la. damages for the detention 
of the book ; but there was no distinct finding 
by the jury as to its value. The judge directed the 
verdict to be entered for pltf. for £75, the difference 
between £90 & £15, & ordered the book to be 
returned to deft, or £160, its value, & la. paid to 
him for its detention. 

The certificate of the associate set out the find- 
ings of the jury as above stated, & concluded as 
follows : “ The judge directed that judgment 

should be entered for pltf. for £75, dr for deft, for 
the return of the book, or £160, its value, & la. 
damages for its detention.” The book was, in 
fact, returned to deft, within a week after the 
trial. 

Deft, on the taxation of costs, claimed to be 
entitled to the general costs of the cause, on the 
ground of having recovered a sum of money, or its 
eq^uivalent, exceeding the amount recovered by 
pltf. ; — Held : deft, was not so entitled, & could 
not maintain his claim ; but pltf. was entitled to 
the general costs of the cause, & deft, to the costs 
of the particular issues which had been found in 
his favour. — Hallinan v. Price (1879), 41 L. T. 
627 ; 27 W. B. 490._ 

UU0, .J JL^XVXi.l|JCi(3 V, XJJnV/JXLAaii X , 

650, ante* 

554. .] — Pltf 8. claimed £49 12^. 


Defts. admitted the claim &; coimterclaimed for 
£76. The judgment was for pltfs. on the claim 
& for defts. on the counterclaim for £40 ; pltfs. 
to have the costs of their claim defts. to have the 
costs of their counterclaim ; — Held : pltfs. were 
entitled to the costs of the cause up to the time of 
delivery of the statement of defence, & defts. were 
entitled to such costs after the delivery of the 
statement of defence. — Boweeb v* Kestbvbn & 
Co. (1882), 47 L. T. 646. 

655. .] — ^When pltf.’s claim & deft.’s 

counterclaim have both been successful, pltf., in 
the absence of any special directions to the con- 
trary, is entitled to the general costs of the action, 
notwithstanding that the result of the litigation 
is in favour of deft. There will be no apportion- 
ment of such costs as would have been duplicated 
had the counterclaim been the subject of an 
independent action, but pltf. is not to recover as 
costs of the action any costs fair ly attributable to 
the counterclaim , — Re Brown, Ward v, Morse 
(1883), 23 Ch. D. 377 ; 62 L. J. Ch. 624 ; 49 L. T. 
68 ; 31 W. B. 936, O. A. 


Hoime (issT), 10 Q.'bVd'. 2''86 ; PearBon v. Rlpfey (1884), 

60 L. T. 629, Shrapnel v. Lalng (1888), 58 L. T. 705. 

556. .] — Where deft, has succeeded 

on a counterclaim not being of the nature of a 
set-off, he will be entitled to the costs of such 
counterclaim as if they were for an independent 
action. The party who is substantially success- 
ful is entitled to tne general costs of the cause, & 
the other party to the costs of the issues, if any, 
on which he may have succeeded. — Pearson v, 
Biplby (1884), 60 L. T. 629 ; 32 W. B. 463, D. 0. 

557. .] — Hewitt & Co. v, Blumer 

& Co. (1886), 67 L. J. Q. B. 196, n. ; 3 T. L. B. 
221, C. A. 

Annotations : — Folld. Shrapnel v. Laing: (1888), 20 Q. B. D. 

334. Reid. Atlas Metal Co. v. MiUor, [1898] 2 Q. B. 600 ; 

Sharpe v, Haggith (1912), 106 L. T. 13. 

558. .] — Pltf. claimed £78 16s. in 

respect of a quarter’s rent of premises let furnished 
to deft. Deft, by his pleadings admitted the claim, 
but counterclaimed a larger amount as damages 
in respect of the insanitary condition of the demised 
premwes. The action was tried by a jury who 
found for deft, on the counterclaim with £17 16s. 
damages. The judge at the trial ordered that 
judgment should be entered for pltf. for the amount 
of the claim, with costs down to the date of the 

uumii/oruiaim ; ou uuau j uu^jaacjau oxxuluu. 

entered for deft, for £17 16s. on the counterclaim, 
with the costs of the counterclaim &> subsequent 


be contested the successful party may 
be entitled to the costs of the applica- 
tion. — Real Estate Loan Co. v. 
Molesworth (1885), 3 Man. L. R. 
176.— CAN. 

PART m. SECT. 2, SUB-SECT. 9.— 
B. (a). 

662 i. Whether entitled to 

general costs of action — Defendant to 
costs of counter claim .] — In an action 
where there is a claim &; a ooimter- 
clahn, & pltf. succeeds imon his claim Sc 
deft, on bis oounterolaim. Judgment 
should be entered with costs, for each 
party for the amount recovered by 
him on his claim Sc counterclaim 
respectively. — Bank of Victoria v, 
STNNOT (1886), 11 V. L. R. 698.— 
AUS. 

562 11. .] — Coughlin v. 

Holunqswobth (1884), 6 O. R. 207, — 

CAN. 

652 ill. .] — Bertram v. 

Massey Manttfaoturino Co. (1888), 
16 O. R. 616.— UAN. 


662 iv. .] — Summerfeldt 

V. Johnston (1896), 17 P. R. 6. — CAN. 

662 V. .] — ^Where pltf. suc- 

ceeds upon his claim. Sc deft, upon his 
coimterolaim, the former should receive 
the costs of the action, & the latter 
those of tho counterclaim. — Ontario 
Forge Sc Bolt Co. v. Comet Cycle 
Co. (1896), 17 P. R. 156.— CAN. 


662 Vi. .] — Bauli) V. Fraser 

(1901), 34 N. S. R. 178.— CAN. 


552 vii. .] — Sjostrom v. 

Gale (N. W. T.) (1905), 2 W. L. R. 
332,— UAN. 


662 vili. .] — Swanson v. 

Grahame (B, C.) (1908), 8 W. L. R. 
982.— CAN. 


652 ix. .]— Kelly v. City 

OF Winnipeg (1909), 12 W. L. R. 49.— 

CAN. 


662 X. .1 — Campbell v. 

Joyce (Man.) (1910), 15 W. L. R. 29 ; 
afjd*, 16 W. L. R. 291.— CAN. 


662 xi. .] — Automobile 


Sales, Ltd. v. Moore (1913), 24 O. W, 
R. 26 ; 4 O. W. N. 700 ; 10 D. L. R. 
184.— CAN. 

562 xii. .] — Prinnevbauv. 

Morden Sc Jones (1913), 24 W. L. R. 
268 ; 4 W. W. R. 637 ; 11 D. L. R, 
272.— CAN. 

652xiii. .1 ^— Canadian Lake 

Transportation Co. v, Browne 
(1913), 24 O. W. R. 149 ; 4 O. W. N. 
880 ; 14 D. L. R. 744.-^AN. 

662 xiv. .] — Dorman v. 

Crapper (Sask.) (1914), 27 W. L. R. 
699.— CAN. 

662 XV. .] — Victoria Saa- 

nich Motor, ETC., Co. V. Wood Motor 
C o., Ltd. (1915), 31 W. L. R. 853.— CAN. 

652 xvi. .] — Niven & Co., 

Ltd. V, Poverty Bay Farmer's Meat 
C o^ Ltd., [1917] N. Z. L. R. 879.— 

N.Z. 

m. Reservation of costs of 

counterclaim — Reference to aso^t^ 
awumnf.)— F urlong v* Thomas (N, W. 
T.) (1906), 2 W. L. R. 188.— CAN. 
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thereto including the costs of the trial : — Held : 
the effect of the judge’s order as regards costs was 
to prevent them from following the ** event ” 
& in the absence of “ good cause he had no 
jurisdiction to make such order. — Wight v. 
Shaw (1887), 19 Q. B. D. 396 ; 86 W. R. 408, O. A. 
Annotation : — Apld. Wilts, Dorset & Somerset Dairy Pro- 
duce Supply Assoon. r. Hammond (1889), 6 T. L. R. 

196. 

669. .] — Shrapned v. Laing, No. 636 

ante, 

660. .] — ^WHiTS, Dorset & Somerset 

Dairy Produce Supply Assooh. v, Hammond 
(1889), 6 T. L. R. 196, O. A. 

661. .] — PiNSKA Angpartygs Akt. 

V. Brown, Toogood & Co. (1891), 7 T. L. R. 678, 

C. A. 

Annotation : — Consd. Atlas Metal Co. v. Miller, [1898] 2 

Q. B. 500. 

662. Apportionment.] — Pltfs. brought an 

action against defts. for wronrfully repudiating 
a contract to purchase oil from them over a period 
of a year & to provide storage for the oil during 
that time. They alleged in their statement of 
claim that the date named for the first delivery, 
Feb. 16, 1924, had been postponed till Mar. 16 
by mutual agreement, but that on Feb. 18 defts. 
had refused to carry out the contract. Defts. 
pleaded as a defence that there had been no 
agreement to postpone delivery & that pltfs. had 
committed a fundamental breach of the contract 
in not making the first delivery by Feb. 16, & 
in failing to give notice, as they had agreed to do, 
of the arrival of the oil ; & they counterclaimed 
damages for these breaches. Pltfs. in their reply 
& defence to the counterclaim denied that they 
had committed any breach of contract to deliver 
by Feb. 16 ; (o) because of the alleged agreement 
to postpone delivery, (6) because defts. were not 
ready & willing to provide storage for the oil, 
(o) because defts. had broken a condition precedent 
to pltfs.’ obligation to deliver in that they had 
omitted to procure a banker’s guarantee for the 
price of the oil to be delivered, & (d) because defts. 
had omitted to do this in order to prevent pltfs. 
from obtaining oil from their suppliers & so per- 
forming their contract with defts. At the trial 
the evidence & the arguments of counsel were 
mainly, directed to these four matters. Both the 
claim A; the counterclaim were dismissed with 
costs. In taxing the costs the taxing master 
allowed defts. om^ the costs of litigating the first 
matter, the question whether there had been any 
agreement to postpone delivery, being of opinion 
that the three other matters arose on the counter- 
claim only ; — Held : all four matters arose upon 
the claim & upon the counterclaim & the costs of 
aU must be apportioned. 

The same pnnciples applicable to cases in which 
the ct. has dismissed the action & counterclaim 
with costs apply conversely to cases in which both 
parties have succeeded (Lawrence, L.J.). — Con- 
tinental Contractors v, Medway Oil & 
Storage Co., [1928] 1 K. B. 238 ; 96 L. J. K. B. 
967 ; 138 L. T. 126 ; 43 T. L. R. 830, C. A. 

668. Plaintiff entitled to costs o! claim & 
counterclaim.] — ^A direction in the will of a 
married woman that her debts shall be paid makes 
all the property she has power to dispose of, 
including arrears of an annuity which was subject 
to a restraint on anticipation, assets for payment 


of all liabilities of her separate estate, including 
damages for breach of covenant by her legad 
personal representatives. 

By a separation deed the husband covenanted to 
pay £1,000 to a trustee upon trust to pay the 
income thereof to the wife for her separate use 
without power of anticipation, & to pay him a 
further annual sum upon the same trusts. After- 
wards the husband sued for a divorce. The pro- 
ceedings were compromised by a deed whereby the 
wife & the trustee purported to release the husband 
from his covenant to pay the further annual sum, 
& she & a surety covenanted with the husband 
that neither she nor any person on her behalf 
should take proceedings to compel the husband to 
allow her any support, maintenance, alimony, 
or additional income other than the income of the 
£1,000. The wife lived ten years after this deed, 
& on every quarter-day she received from the 
trustee a cheque for £10 representing the income 
of the £1,000 & made no claim for more. The 
£1,000 was not in fact invested, & the £10 a quarter 
was found by the husband. 

The wife made a will whereby she directed all 
her debts to be paid, & gave her property to an 
adopted daughter for life. Her legal personal 
representative brought this action against the 
husband for arrears of the annuity. The husband 
counterclaimed for damages for breach of the wife’s 
covenant : — Held : the release of the husband’s 
covenant being admittedly void, the conduct of the 
wife, in accepting the trustee’s cheques for less 
sums than wore due, did not amount either to 
accord & satisfaction, or to such acquiescence as 
would prevent the wife claiming the arrears. Her 
representative was therefore entitled to succeed 
in the action ; the while’s covenant not to sue was 
not personal to herself or confined to her life- 
time ; it bound all her free separate estate ; & 
the direction in her will for payment of debts made 
the arrears of the annuity assets for payment of 
damages for breach of her covenant. The husband 
was therefore entitled to recover back on the 
counterclaim all the money & costs which he might 
be ordered to pay in the action. No order was 
made except that pltf. should pay the costs of the 
action & of the counterclaim. — Sprangb v. Lee, 
[1908] 1 Ch. 424 ; 77 L. J. Ch. 274 ; 98 L. T. 400, 
C. A. 

564. Defendant allowed general costs of action — 
Substantial success of defendant.] — Pltf.’s claim 
being for the balance of the contract price of work 
done, after giving credit for money paid on account, 
defts. by way of set-off & counterclaim claimed in 
respect of the inferiority & defective character of 
the work. The action being referred for trial 
to an official referee, he found by his report that 
a balance of £32 18^. 6cf. remained due to pltf. on 
his claim in respect of the contract price of the 
work, & £34 10a. 6d. was due to defts. on their 
counterclaim : — Held : the proper judgment on 
these findings was that defts. do recover the balance 
of £1 12s., & the costs of the action, on the ground, 
either that the inferiority of the work, though 
pleaded by way of counterclaim in form, in reality 
amounted to a defence, or that, even if pltf. were 
technically entitled by the findings to the costs of 
the action, the ct. ought to interfere under R. S. C., 
Ord. 65, r. 1, & give the costs to defts., who had 
substantially succeeded in the action. — Lowe v. 


563 i. Plaintiff eniiUed to costs of 
claim dt counterclaim .] — Laubis v. 
Cbouohsb (1891), 23 N. S. R. 293.-- 


66811. ^.3— Wbavbr V. Sawtkb 

(1910), 16 A. B. 422.— OAN. 



664 i. Defendant allowed general costs 
of aclionr^Svbetantial success of de- 
fendant.] -St. John River SS. Co. v. 
Crystal Stream SS. Oo. (N. B.) (1912), 
12 B. L. B. 397.— OAN. 

n. Apportionment of costs.] — Lbobis 
P P 2 
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Sect, 2« — Prctctice: Sub-sed, 9, B, (a) <fe (b).] 

Hoimb (1883), 10 Q. B. D. 286 ; 62 L. J. Q. B. 
270 ; 31 W. R. 400. 

Annoiaiione : — Consd. Lund v. Campbell (1885), 14 Q. B. D. 
821. Re!d. Atlas Metal Co. v. Miller, [1898] 2 Q. B. 
600. 

565 . j — ^Where pltf. recMDvered all his 

claim & a deft, all his counterclaim, but the latter 
overtopped the former by £26, deft, was allowed the 
general costs of the cause as having substantially 
succeeded. — ^M‘L»ban & Co. v, Goodman & Co. 
(1890), 6 T. L. R. 186. 

566. Plain tUT recovering contemptuous damages 
— Deprived of coste of action — Defendant entitled 
to costs of counterclaim.] — ^Pltf. claimed damages 
from deft, in respect of an alleged libel & slander. 
Deft, counterclaimed in respect of statements 
made about him by pltf. At the trial of the 
action the jury found for pltf. on the claim with one 
farthing damages & for deft, on the counter- 
claim with 48s. damages : — Held : pltf. should 
be deprived of his costs, & deft, was entitled to 
the costs of his coimterclaim. — Nicolas v, 
Atkinson (1900), 25 T. L. B. 668. 

Annotation : — Befd. Martin v. Benson, [1927] 1 K. B. 771. 

567. Apportionment of costs — Brief fee on 
claim & counterclaim.] — In an action in a county 
court defts., contested the claim & coimter- 


L. J. K. B. 989 ; 107 L. T. 85 ; 56 Sol. Jo. 634, 
D. 0. 

Annotation : — Mentd. Bates v, Gordon Hotels (1913), 82 

L. J. K. B. 441. 

568. Expenses of witnesses.] — To a 

claim by a landlady against her tenant for rent 
the tenant pleaded that the demised premises were 
uniidiabitable. By way of counterclaim the tenant 
repeated the paragraphs of the defence & claimed 
damages. Judgment was entered for the landlady 
on the claim for £200 & costs, & for the tenant on 
the counterclaim for £225 & costs. On each side 
the claim & counterclaim were dealt with in one 
brief. In taxing pltf.^s bill of costs the taxing 
master allowed the costs of counsel’s brief at the 
trial, fees to counsel, & costs & expenses of 
witnesses. In taxing deft.’s bill of costs he allowed 
nothing in respect of these items : — Held : the 
taxation had proceeded upon a wrong principle ; 
& costs incurred in supporting the claim & opposing 
the counterclaim ought to be apportioned by the 
taxing master to the best of nis ability & the 
apportioned parts ought to be attributed to the 
costs of the claim & of the counterclaim 
respectively, & similarly mutatis mutandis as to 
costs incurred in supporting the counterclaim & 
opposing the claim.— C hristie v, Platt, [1921] 
2 K. B. 17 ; 90 L. J. K. B. 555 ; 124 L. T. 649, 
C. A. 


claimed. Judgment was given for pltf. on the 
claim for £25 & costs & for defts., on the counter- 
claim for £26 & costs. On taxation of the costs 
of the claim the registrar allowed a brief fee of three 
guineas, being the maximum fee according to 
the scale applicable to the amount recovered. No 
objection was taken by defts., to this allowance. 
On taxation of costs of the counterclaim the 
registrar also allowed a brief fee of three guineas. 
An objection by pltf. that the scale only authorised 
the allowance of one brief fee & that the maximum 
fee having been allowed on the claim no brief fee 
could in the circumstances be allowed on the 
counterclaim was overruled by the county ct. 
judge : — Held : the fact that the maximum brief 
fee had been allowed in respect of the claim did 
not prevent the allowance of a brief fee for the 
counterclaim, but the fee must be apportioned 
between the defence & the counterclaim & only 
that part which was referable to the counter- 
claim could be allowed. — Fox v. Central Silk- 
stone Collieries, Ltd., [1912] 2 K. B. 597 ; 81 


Annotations : — Consd. Wilson v. Walters, [1920] 1 K. B. 
511. Apld. Continental Contractors v. Medway Oil & 
Storage Co. (1927), 96 L. J. K. B. 967. 

General costs.] — See No. 562, ante. 
Reference to arbitration — Costs to abide event.] — 
See Arbitration, Vol. II., pp. 691, 692, 601, 602, 
Nos. 2242-2245, 2328-2336. 

(6) Claim and Counterclaim Both Failing, 

See B. S. C., Ord. 65. 

569. Whether defendant entitled to general 
costs of action — Plaintiff to amount of increase 
caused by counterclaim.] — Where pltf.’s claim & 
deft.’s counterclaim are both dismissed with costs, 
pltf. is to pay to deft, the general costs of the action, 
& deft, is to pay to pltf. only the amount by which 
the costs have been increased by reason of the 
counterclaim. — Saner v, Bilton (1879), 11 Ch. D. 
416 ; 48 L. J. Ch. 645 ; 40 L. T. 314 ; 27 W. B. 
472. 

Annotations : — Apprvd. Mason v. Brentini (1880), 16 Ch. D. 
287. Apld. lie Brown, Ward v. Morse (1883), 23 Ch. D. 
377. Consd. Atlas Metal Co. v. Miller, [1898] 2 Q. B. 


& BRARSAnn V . McNab Youno Co., 
Ltd. (Sask.), [19221 3 W. W. R. 124. 
—CAN. 

o. Depriving both parties of costs 
— Discretion of court .] — Cantle v. 
Douglas, [1921] St. ll. Qd. 253.— 

AUS. 

p. Verdict subject to reference.] — 
Kendrkw V , Allkn (1841), 1 Ont. Dig. 
206.— CAN. 

q. Defendant entitled to all costs 
subsequent to payment into court.}— 
Millard v. Darrow (1901 ), 31 S. C. R. 
196.— CAN. 

p. Plaintiff entitled to generdt costs 
of action dt costs of issues in counter- 
claim decided in his favour — Defendant 
to costs of issues in which successful .] — 
Hekla v. Cunard (S.) & Co. (1903), 

40 N. S. R. 611.— CAN. 

t. Defendant deprived of costs — 
Costs of counterclaim put on record 'to 
obtain benefit of payments not claimed by 
plaintijff.f^ox v. McLean (1906), 

41 N. S. R. 238 ; 2 E. L. R. 291.— CAN. 

a. Plaintiff notifying willing- 

ness to allow damages.) — Ck>RBiN v. 
Thompson (1907), 41 N. S. R. 386 ; 
affd., 39 8. d R. 576.— CAN. 

b. Costs of dh incidental to obtaining 
order for security for cosfo.]— O biffin 


V. Roller (1906), 7 Terr. L. R. 119 ; 
4 W. L, R. 12.— CAN. 

0 . Claims within inferior court juris- 
diction — Scale of costs.] — Foster r. 
ViEGKL (1889), 13 P. R. 133.— CAN. 

d. .] — Starratt V. Ben- 

jamin (N. S.) (1906), 2 E. L. R. 35.— 
CAN. 

o. .] — Norton v. Smith 

(Alta.), [1920] 3 W. W. R. 653.— CAN. 

f. .] — Caldwell v. 

Hughes (1913), 24 O. W. R. 498 4 

O. W. N. 1192 ; 10 D. L. R. 78A— 
CAN. 

1 — Baxter v. El- 
liott (1914), 30 W. L. R. 73 ; 7 W. W. 
R. 244, 698 ; 20 D. L. R. 64.— CAN. 

h. Set-off of costs — Set-off db counter- 
claim.]— Link r. Bush U890), 13 P. R. 
426.— CAN. 


PART III. SECT. 2, SUB-SECT. 9.— 
B. (b). 

569 i. Whether defendant entitled to 
general cods of action — Plaintiff to 
amount of increase caused by counter- 
claim, ] — Although a connterolaim 
claims a larger sum than that claimed 
by the statement of claim, but sub- 
stantially no issues are raised by it 


which are not raised by the defence & 
little, if any, additional evidence Is 
called for, & the action &; counterclaim 
are both dismissed, deft, ought to be 
left in the same position in respect to 
costs as if he had merely defended suc- 
cessfully pltf.’s action, i.e, pltf. should 
be ordered to pay defts.’ costs of a 
defended action 6c there should be no 
extra allowance of costs because of the 
counterclaim. — Leonard v. WmiTLE- 
sba, [1918] 3 W. W. R. 215 ; 13 Alta. 
L. R. 650 ; 43 D. L. R. 62.— CAN. 

669 ii. .] — Pltfs.’ claim was 

dismissed 6c deft.’s counterclaim was 
also dismissed. Deft, was awarded 
the mneral costs of the action, 
deducting any costs Incurred by reason 
of 6c solely attributable to the counter- 
claim ; pltfs. were awarded only such 
costs as were Incurred by reason of 6c 
solely attributable to the counterclaim, 
6c none of the costs incurred in the 
action that would have been incurred 
if there had been no counterclaim. — 
Orean (James) 6c Son, Ltd. v, M’Mil- 
LAN, [1922] 2 I. R. 105.— IR. 

669 Ui. .] — In an action 

where iudgment is given against pltf. 
on his claim, 6c against deft, on his 
counterclaim, pltf. must pay the 
general costs of the action, 6c deft. 
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800. FoIM. Wilson ». Walters, [1926] 1 K. B. 511. N.P. 
Continental Contractors v. Medway Oil & Storage Co. 
(1927), 96 L. J. K. B. 967. ReM. Myers v. Defries (1880), 
49 L. J, Q. B. 266 ; Gort v. Rowney (1886), 17 Q. B. D. 
625 ; RusseU v. Russell, cited, [1898] 2 Q. B. at p. 603 ; 
Jones V. Stott, [1910] 1 K. B. 893 ; (Christie v. Platt, 
[1921] 2 K. B. 17. 

670. .] — ^Where pltf.’s claim & defts.* 

coimterclaim are both dismissed with costs, pltf. 
is to pay to deft, the general costs of the action, & 
deft, is to pay to pltf. only the amount by which 
the costs have been increased by reason of the 
counterclaim. — Mason v, Brbntini (1880), 15 
Ch. D. 287 ; 43 L. T. 557 ; 29 W. R. 126, C. A. 
Annotations : — Apld. He Brown, Ward v. Morse (1883), 23 
Ch. D. 377. Refd. Atlas Metal Co. v. MiUer, [1898] 2 
Q. B. 600 ; Wilson v. Walters, [1926] 1 K. B. 511. 

571. .] — Pltf. in a county ct. action 

for damages for negligence failed, & deft.’s counter- 
claim for damages for negligence also failed. Both 
claim & counterclaim arose out of the same event. 
The judge held that in taxing the costs of the 
counterclaim items common to claim & counter- 
claim, which had already been dealt with in taxing 
the costs of the claim, should be apportioned ; — 
Held : only such extra costs on the counterclaim 
should be allowed to pltf. as were occasioned 
thereby. — Wilson v, Walters, [1926] 1 K. B. 
511 ; 95 L. J. K. B. 624 ; 134 L. T. 597, D. C. 


Annotation : — N.P. Continental Contractors v. Medway Oil 
& Storage Co. (1927), 96 L. J. K. B. 967. 

672. Apportionment.] — Continental Con- 

tractors V, Medway Oil Sc Storage Co., No. 562, 
ante, 

573. Apportionment of costs — Defendant 
ordered to pay half total costs.] — The judge, at the 
trial of an action in which there was a claim &; 
counterclaim, thinking both parties in the wrong, 
dismissed the action without costs, & also dis- 
missed the counterclaim with costs, but ordered 
that if the costs of the counterclaim should not 
amount to half the whole costs of the action, 
deft, should pay the difference to pltf. : — Held : 
the order as to costs was irregular, inasmuch as, 
after dismissing the action without costs, it 
imposed part of the costs of the action upon deft, 
by way of penalty ; but in substance the order 
was within the discretion of the judge, as it 
amounted to dismissing the claim & counter- 
claim & directingdeft. to pay half the whole costs 
of the action.— Willmott v. Barber (1881), 17 
Ch. D. 772 ; 45 L. T. 229, 0. A. 

Annotations: — Consd. Middlewoek v. Dearsloy (1881), 50 
L. J. Ch. 777. Apld. Bradford Corpn. v. Pickles, [1894] 
3 Ch. 53. Refd. Roberts v. Jones, Willey v, G. N. Ry., 
[1891] 2 Q. B. 194. Mentd. Russell v. Watts (1883), 25 
Ch. D. 559 ; Preston Corpn. v. Fullwood L. B. (1885), 
53 L. T. 718 ; Re Gorton, Dowse v. Gorton (1889), 60 
L. T. 305 ; Civil Service Musical Instrument Assocn. v. 
Whiteman (1899), 68 L. J. Ch. 484 ; Marriott v. Reid 
(1900), 82 L. T. 369 ; Manchester Ship Canal Co. r. 
Manchester Racecourse Co., [1901] 2 C5h. 37 ; King v. Bird 
(1909), 100 L. T. 478 ; Hoare v. Kingsbury U. C., [1912] 
2 Ch. 452 ; Morrell v. Studd & MlUlngton, [1913j 2 Ch. 
648 ; Re Chaplin, Milne, Grenfell (1915), 31 T. L. R. 279 ; 
Jones (Holloway) v. Woodhouse, [1923] 2 K. B. 117 


674, Costs incurred in respect of both 

claim & counterclaim.] — (1) In an action where 
there is a claim & counterclaim, the party ordered 
to pay or receive the costs of the action pays or 
receives the whole of such costs as if there were 
no counterclaim. 

(2) The party ordered to pay or receive the 
costs of the counterclaim pays or receives the costs 
occasioned by the counterclaim, & in determining 
what they are, costs which have been saved by 
a counterclaim being brought instead of a cross- 
action are not to be taken into account. 

(3) Costs which have been incurred partly in 
support of or in opposition to a defence, & partly 
in support of or in opposition to a counterclaim, 
must be apportioned by the taxing master, but 
no costs incurred in the action which have not been 
increased by reason of the counterclaim are to 
be apportioned. — Atlas Metal Co. v. Miller, 
[1898] 2 Q. B. 500 ; 67 L. J. Q. R. 815 ; 79 L. T. 
5 ; 46 W. R. 657 ; 42 Sol. Jo. 653, C. A. 

Annotations : — As to (2) Consd. Fox v. Central Silkstone 

Collieries, [1912] 2 K. B. 597. Apld. Wilson r. Walters, 

[1926] 1 K. B. 511. Consd. Continental Contractors r. 

Medway Oil & Storage Co. (1927), 96 L. J. K. B. 967. 

Generally, Consd. Christie v. Platt, [1921] 2 K. B. 17. 

General costs.] — See No. 562, ante. 

575. Set-off of costs — Of claim & counter- 
claim.] — Where pltf.’s claim & deft.’s counter- 
claim are both dismissed with costs the proper 
form of judgment is to refer it to the taxing 
master to tax deft.’s costs of the action & pltf.’s 
costs of the counterclaim Sc to set off the costs of 
pltf. & deft. Sc to order payment of the balance 
by the party from whom the same shall be found 
to be due to the other party. — James v, Jackson, 
[1910] 2 Ch. 92 ; 79 L. J. Ch. 418 ; 102 L. T. 
804. 

676. .] — Where in actions for in- 

fringement, deft, counterclaimed for revocation 
of the patents, & at the trial pltfs. submitted to 
judgments for defts. with costs, Sc thereupon 
defts. did not open their counterclaims, it was 
held that the actions had not proceeded to trial, 
Sc the actions Sc counterclaims were dismissed 
with costs, with a set-off. 

In two actions for infringement of the same 
patents defts. petitioned by way of counterclaim 
for revocation of the patents. The actions were 
consolidated. Sc on their coming on for trial pltfs. 
at once submitted to judgment for defts. with the 
costs of the actions. Defts. stated that, in the 
absence of evidence in the actions, they were 
unable to proceed with the counterclaims. They 
contended that the counterclaims were in effect 
part of the defences, Sc that, on the actions being 
dismissed with costs, no order ought to bo made 
with regard to the costs of the counterclaims ; 
—Held : the case fell within R. S. C.. Ord. 53 a, 
r. 22, namely, that the actions had not proceeded 
to trial. Sc that the actions & counterclaims must 


the costs of the proceedings so far as 
they have been increased by reason of 
the counterclaim. — Crown Brewery 
Co., Ltd. v, Buckley & Marshall 
J18d5), 3 N. Z. L. R. 385 (S. C.).— 


k. .] — ^McArthur v. The John- 
son (1913), 23 W. L. R. 619 ; 14 Exoh. 
C. R. 321 ; 18 B. C. R. 94 ; 9 D. L. R. 
568.-~€AN. 

l. Apportionment of costs.] — ^A claim 
Sc counterclaim, involving the same 
questions of fact Sc of law, were both 
dismissed with costs : — Held : while 
the taxing officer must, in one sense, 
tax the costs of the olaon on the foot- 
ing that there Is no oonnteedaim. 
Sc the costs of the oonnterdaim on 


he footing that there Is no claim, he 
oust, however, to the best of his 
-bility, ascertain Sc apportion to or 
gainst the parties respectively (a) costs 
aourred by pltf. solely in support of 
lis claim ; (o) costs incurred by pltf. 
olely in answering the coimterclaim ; 
c) costs incurred by deft, solely m 
pposlng the claim ; & (d) costs 

aourred by deft, solely in advancing 
lIs coimterclaim ; any costs saved 
o either of the parties by reason of 
here being a claim Sc counterclaim 
ostead of two separate & distinct 
irooeedlngs commenced by two 
)i>arate writs Sc conducted as two 
iparate ai^lons, are not allowed to the 
*ty , because they are not ^sts 
“ by but saved by him; 


costs of either party which are common 
to both the claim & the coimterclaim 
should be divided. — McIntosh v. 
Green (Sask.), [1924] 3 D. L. R. 57 ; 
[1924] 2 W. W. R. 025.— CAN. 

m. .] — Where a separate & 

substantial question is raised by a 
coimterclaim, substantial costs are 
taxable in relation to the counter- 
claim, & in such a case there must be 
apportionment ; but where the sub- 
ject-matter of a counterclaim is sub- 
stantially the same as the defence or 
part of the defence, the costs should 
not be apportioned, & only such extra 
oosts should be allowed as were 
incurred by reason of the counterclaim. 
— Crban V. M'Millan, [1922] 2 [. R. 
105.— IR. 
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Sea. 2.—Praotioe; SiOj-eect. 9, B. (b), C. & D.; 
evb-sect. lOQ 

be dismigsed with costs, with a set-off. — Babcock 
& Wilcox, Ltd. v. Water Tube Boiler & 
Engineering Co., Babcock & Wilcox v, Edwin 
Danks & Co. (Oldbury), Ltd. (1910), 27 E. P. C. 
626, 

Armotation : — Apld. British Foreto & Colonial Antomatlc 
Light Controlflng Co. v. Metropolitan Gas Meters, [1912] 
2 Ch. 82. 


C. Liability of Third Party. 

See B. S. C., Ord. 16, r. 64. 

577. Liability for costs occasioned by counter- 
claim.] — ^When a third party is brought into an 
action by deft, who claims indemnity against 
him, the ct. cannot determine questions between 
such third party & deft, without an order direct- 
ing them to be determined. It is in the discre- 
tion of the ct. to order such third party to pay 
to successful pltf. the costs occasioned by his 
defence or counterclaim. — Filler v. Boberts 
(1882), 21 Ch. D. 108 ; 46 L. T. 627 ; 30 W. B. 
696. 


578. Liability for costs of counterclaim by 
defendant.] — In an action by landlord against 
tenant for rent, deft, brought a counterclaim 
agaiMt pltf. ^ third parties for illegal distress. 
The judge, before whom the case was tried without 
a jury, gave judgment for pltf. on the claim & 
the counterclaim, but for deft, against the third 

E arties for £2 6s. “ with such costs as deft, woidd 
e entitled to by law ” : — Held : as the case had 
been tried without a jury, the costs were, by 
B. S. C., Ord. 66, r. 1, in the discretion of the judge, 
&, there having been no exercise of such discretion 
in favour of deft, as against the third parties, 
deft, was not “ entitled by law ” to costs. 

Serrible, when the counterclaim is against a person 
not a party to the action, Jud. Act, 1873 (c. 66), s. 24 
(8) &> B. S. C., Ord. 21, rr. 11-14, do not render 
County Courts Act, 1867 (c. 142), s. 6 applicable 
to such a counterclaim. — Lewin v. Trimming, 
Trimming v. Lewin & Chadwick & Sons (1888), 
21 Q. B. D. 230 ; 69 L. T. 511 ; 37 W. B. 16, 
D. C. 


Annotations :—Connd. Amon v. Bobbett (1889), 68 L. J. 
Q. B. 219. Mentd. Ritter c. Godfrey, [1920] 2 K. B. 47. 


D, Claims tmihin County Court Jurisdiction, 

579. Set-off — Claim In High Court — Reduced 
by set-off within limits of county court jurisdiction 
— Right of plaintiff to costs on High Court scale.] — 
Where pltf.^s debt is reduced below £20 by set- 
off, the judge at the trial will grant a certificate 
to empower pltf, to receive costs. — Osmond v. 
Bone (1861), 16 L. T. O. S. 638. 

580. - -,] — ^Where pltf. in an 

action in one of the superior cts, proves a debt 
exceeding £20, & deft, proves a set-off, which 
reduces the verdict to a sum not exceeding £20, 
pltf. ** recovers ” the balance only within County 
Court Act, 1850 (c. 61), s. 11, & therefore is not 
entitled to costs. — ^Bbard v. Perry (1862), 2 
B. & a 493 ; 31 L. J. Q. B. 180 ; 6 L. T. 862 ; 
8 Jur. N. a 914 ; 10 W. B. 619 ; 121 E. B. 1166. 

Conid. Stooke v. Taylor (1880), 5 Q. B. D. 

669. 


681. J — ^Pltfs. claimed on 

^ balance of accounts a sum of money exceeding 
wO. Defts. denied their indebtedness, & pleaded 
4 set-off & coimterclaim that piths, were 

indebted to them for money advanced & money 
due for work done, & goods sold & delivered, & 
they claimed a balance on the accounts in their 
favour exceeding £50. The cause was referred 


to an arbitrator, costs to abide the event. The 
arbitrator found that defts. were indebted to 
pltfs. in a sum exceeding £50, & that pltfs. were 
indebted in like manner to defts. in a sum exceed- 
ing £50, but that a balance was due to pltfs. on 
the whole account of £11 10s. 3d. : — Held : pltfs. 
& defts. were each entitled to the costa of the 
issues on which they had succeeded, on the ground 
that the relief sought could not be given in a 
county ct. — N eale v. Clarke (1879), 4 Ex. D- 
286 ; 41 L. T. 438. 

Annotations : — Bold. Baines v. Bromley (1880), 6 Q. B. D. 
197 ; Stooke v. Taylor (1880). 5 Q. B. D. 569. 

682. ,1 — ^Where an action 

of contract is commenced m the High Ct. of 
Justice for a sum exceeding £50, & pltf. estab- 
lishes his claim to the amount, but in consequence 
of a counterclaim being decided in favour of deft, 
pltf. recovers a judgment for a sum not exceeding 
£20 he is not deprived of his costs by virtue of 
County Courts Act, 1867 (c. 142), s. 5, extended 
to actions in the High Ct. by Jud. Act, 1873 
(c. 66), 8. 67, for the relief sought by him could 
not, within the meaning of the latter sect., have 
been given by a county ct. — Potter v. Chambers 
(1879), 4 0. P. D. 467 ; 48 L. J. Q. B. 274, D. C. 
Annotations : — Copsd. Cole Marchent v. Firth (1879), 40 
L. T. 851. Apld. Neale v. aarke (1879), 4 Ex. D. 286. 
Reid. Stooke v. Taylor (1880), 6 Q. B. D. 569 ; Re Brown, 
Ward V, Morse (1883), 49 L. T. 68. 


.] — SeCf also, County Courts, Vol. XIII., 
pp. 466, 467, Nos. 162-161. 

583. Counterclaim — Judgment recovered for 
balance.] —-Pltf. whose claim is reduced by a 
counterclaim being proved by deft., recovers 
judgment under Jud. Acts for the balance only, 

the question of costs under the County Court 
Act, 1867 (c. 142), s. 6, must be decided with 
reference to that balance. — Staples v. Young 
(1877). 2 Ex. D. 324 ; 25 W. R. 304. 

Annotations :—(ion»d. Blake v. Appleyard (1878), 3 Ex. D. 
196 ; Potter v. Chambers (1878), 4 C. P. D. 69 ; HaUlnan 
V. Price (1879), 41 L. T. 627. Distd. Potter v. Chambers 
(1879), 4 O. P. D. 467. Dbtd. Stooke r. Taylor (1880), 
6 Q. B. D. 569. Refd. Chatfleld v. Sedgrwick (1879), 4 
0. P. D. 383 ; Cole, Marchent v. Firth (1879), 40 L. T. 
851 ; Neale v. aarke (1879), 4 Ex. D. 286. 

584. Right of defendant to costs of 

counterclaim.] — The County Courts Act, 1867 
(c. 142), s. 5, does not apply to counterclaims, so 
that where pltf. proved a claim for £40, & deft, 
a counterclaim for £10, deft, in the absence of 
any order as to costs was held entitled to the costs 
of proving his coimterclaim & of the issues so 
far as they related thereto, — Blake v. Ajpple- 
YARD (1878), 3 Ex. D. 195 ; 47 L. J. Q. B. 407 ; 
26 W. R. 692. 

An/noiatione : — Conid. Potter v. Chambers (1878), 4 C. P. D. 
69. Apld. Davidson v. Gray (1879), 40 L. T. 192. Consd. 
Amon V. Bobbett (1889), 68 L. J. Q. B. 219. Reid. 
Chatfleld v. Sedgwick (1879), 4 C. P. D. 383 ; Cole Mar- 
ohent V. Firth (1879), 40 L. T, 861 ; Hallinan v. Price 
41 L. T. 627 ; Neale v, Clarke (1879), 4 Ex. D. 


286 ; Myers v. Defries (1880), 6 Ex. D. 180';' Lewin v. 

Trimming (1888), 21 Q. B. D. 230. 

5 g 5 , J — Pltf. claimed a balance of 

£114 8d., & deft, established a counterclaim to 
the extent of £109 16a. ; whereupon the judge 
directed the jury, as the result of their answers 
to certain questions submitted to them, to find a 
verdict for pltf. for the balance, £4 12a., & no 
order was made as to costs. The direction of the 
judge was not questioned. The ct. refused to 
alter the findings of the jury, the judge being 
unable to do so, for the purpose of giving 
deft, costs upon his counterclaim. — ^Potter Vc 
Chambers (1878), 4 C. P. D. 69 ; 27 W. R. 414 ; 
^^ueni proceedings (1879), 4 C. P. D. 467, 

;--Coi^. Cole Marchent v. Firth (1879), 40 

L. T. 861, Diitd. Davidson v. Gray (1879), 40 L. T. 192. 
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686 . .] — ^Pltf. claimed on a balance 

of accounts a sum of money exceeding £60. Deft, 
pleaded a set-off, & also made a coimterclaim for 
goods supplied to the amount of about £24. The 
action was referred to a master, the costs of the 
action to abide the event. The master certified 
that there was due from deft, to pltf. on the 
clam £16, & from pltf. to deft, on the counter- 
claim £23, & that the balance due from pltf. to 
deft, was £7 ; — Held : deft, was entitled to his 
costs. — C hatfield V. Sedgwick (1870), 4 C. P. D. 
469 ; 27 W. R. 790, C. A. 

Annotations: — Distd. Stooke v.*Taylor (1880), 5 Q. B. D. 

609 ; Pearson v. Ripley (1884), 32 W. R. 463. Consd. 

Dund V, Campbell (1885), 14 Q. B. D. 821. Reid. Myers 

V. Defrles (1880), 42 L. T. 137 ; Lewin v. Trimming, 

Trimming v. Lewin & Chadwick (1888), 21 Q. B. D. 230 ; 

Solomon v. Mulliner, (1901] 1 K. B. 76. 

637 , .] — In an action for freight 

pltf. claimed about £50 & defts. counterclaimed 
about £10 for damage to the cargo, paying the 
remaining £40 into ct. The action was remitted 
to a county ct. under 19 & 20 Viet. c. 108, s. 26, 
& the registrar certified a verdict for the pltf. 
for 166. : — Held : the ct. would alter the certificate 
by distributing the findings on the issues, so as to 
enable deft, to be allowed the costs of his counter- 
claim. — Davidson v. Gray, Barrow & Co. (1879), 
6 Ex. D. 189, n. ; 42 L. T. 834, C. A. 

Annotations : — Consd. Cole Marchent v. Firth (1879), 40 

L. T. 851. Apld. Myers v. Defries (1880), 5 Ex. D. 180 ; 

Pearson r. Ripley (1884), 60 L. T. 629. 

688. .] — Stooke v. Taylor, No. 2, 

ante, 

689. .] — Wood’s Patent Brick Co. v, 

Cloke (1896), 40 Sol. Jo. 390, D. C. 

690. Plaintiff succeeding on claim within 

county court Jurisdiction — & on counterclaim In 
excess of county court Jurisdiction — Right to costs 


on High Court scale.] — ^Amon v. Bobbett, No. 310, 
ante. 

Reference to arbitration.] — See Arbitra- 
tion, Vol. II., pp. 591, 592, Nos. 2242-2245. 

691. Counterclaim In county court for more 
than twenty pounds — Claim under twenty pounds — 
Leave.] — ^An appeal will lie from the decision of 
a county ct. judge on a counterclaim for an amount 
exceeding £20 even although the claim does not 
exceed that amount. — S mith v. Gill, [1896] 2 
Q. B. 166 ; 65 L. J. Q. B. 556 ; 44 W. R. 574 ; 
40 Sol. Jo. 684, D. C. 


Sub -sect. 10. — Appeals. 

592. Action & counterclaim founded on distinct 
causes of action — Cross-appeal.] — ^A cross-notice 
under R. S. C., Ord. 58, r. 6, by resp. to an appeal 
can only be given in relation to the subject- 
matter of the action, & cannot bo extended to 
some other matter not the subject of the action. 
For example, where an action & counterclaim 
founded on separate & distinct causes of action 
have each been dismissed with costs &; pltf. on 
the counterclaim appeals, it is irregular for 
pltf. in the action, that is, resp. to the appeal, 
if he desires to appeal also, to give a cross-notice 
under R. S. C., Ord. 58, r. 6. In such a case, the 
causes of action being separate & distinct his 
proper course is to bring a cross-appeal & not to 
give a cross-notice. — National Society for Dis- 
tribution OF Electricity by Secondary 
Generators v. Gibbs, [1900] 2 Oh. 280 ; 69 
L. J. Ch. 457 ; 82 L. T. 443 ; 48 W. R. 499 ; 16 
T. L. R. 348 ; 44 Sol. Jo. 427, C. A. 


PART III. SECT. 2, SUB-SECT. 10. 

n. Appeal from judgment dismiss- 
ing counterclaim,] — A counterclaim 
being an independent action, & not 
a mere defence to pltf.’s claim, if 
deft, is dissatisfied with the judgment 
dismissing his counterclaim, it is 
incumbent upon him to appeal, &, in 
the absence of such appeal, he cannot 
ask the ct. to deal witli the counter- 
claim under the notice of appeal given 
by pltf., which is confined to issues 
arising under the defence to the state- 


ment of claim. — C orbin v, Puroeli. 
(1906), 2 E. L. R. 217 ; 41 N. S. R. 
454.— CAN. 

o. Defendant accenting judgment in 
his favour on one oranch of counter- 
claim — lielief on other branch refused 
on appeal — Claims inconsistent.] — Gar- 
vey V. Massey (B. C.) (1913), 23 
W. L. R. 7 ; 3 W. W. R. 767 ; 9 D. L. R. 
366.~CAN. 

p. Defendant demanding at hearing 
of appeal leave to amend notice of appeal. ] 


— Mooney v. Lipka (Sask.), fl920] 
3D. L. 11.647; 11926] 3 W. W. R. 391. 
—CAN. 


q. Counterclaim in magjsb'ate's court 
exceeding fifty pounds. ] — The fact that 
the amount of the claim in the orl' 
ginal action exceeded iiSO does not 
give a right to appeal on matter of fact 
from a decision of a maglstmte upon a 
counterclaim for an amount not 
exceeding £50 .— Crosby v. Harden 
(1905), 24 N. Z. L. R. 827.— N.Z. 


SETTLED ESTATES. 

See Infants and Children ; Land Improvement ; Settlements. 


SETTLED LAND. 

See Compulsory Purchase op Land and Compensation ; Infants and Children ; 

Land Improvement ; Settlements. 


SETTLEMENT. 

See Confiact op Laws ; Poor Law. 
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Part I. — Definition and Nature. 


Sect. 1.— DEFTNITION. 

See, now. Settled Land Act, 1925 (c. 18), 
s. 1 (1). 

Under Settled Land Acts.]— >Sfee Part XIII., 
Sect. 1 , post. 


Sect. 2.— DURATION. 

Rule against perpetuities.] — See Perpetuities, 
Vol. XXXVII., pp. 55 et seq. 

Rule prohibiting limitations to Issue of unborn 
persons.] — See Perpetuities, Vol. XXXVII., pp. 
122-130. 


Part II. — Creation and Construction of Settlements. 


Sect. 1.— SETTLEMENTS CREATED BY ACT 
OF PARUAMENT. 

1. What property passes — Under general words 
— Remote reversion in fee.] — A remote rever- 
sion in fee held to pass under general words 
in an Act of Parliament, by way of settlement 
in execution of arts., though the reversion was 
not particularly in contemplation at that time ; 
the general words being sufficient to carry it ; & 
the intention of the parties being to include all 
the estate of the settlor. — Freeman v, Chandos 
(Duke) (1775), 1 Cowp. 360 ; 98 E. R. 1129. 
Annotations: — Apld. Atkyns v. Atkyns (1778), 2 Cowp. 

808 ; Doe d. Biddulph v. Meakln (1801), 1 East, 456. 

Consd. Qoodrlght d. Buckiiighanishire v, Downsblro (1801), 

2 Bos. & r. 600. 

2. Settlement obtained by fraud — Whether relief 
granted.] — M'Kenzie v. Stuart (1764), 6 Cru. 
Dig. 31, H. L. 

3. .] — ^Biddulph v, Biddulph (17901, 

5 Cru. Dig. 34. 


Sect. 2.— SETTLEMENTS CREATED UNDER 
DIRECTION IN WILL. 

Sub-sect. 1. — In General. 

4. Whether settlement ordered — Sufficiency of 
limitations in wlUl.l — ^Devise to trustees, of money 
to be laid out in ian4» to be settled as counsel 


should advise, in trust for A. & the heirs male of 
his body, to take in succession & priority ; the 
interest of the money, till laid out, to be paid to 
A. his sons & issue., A. shall have but an estate 
for life, with remainder to first & other sons in 
tail, etc. 

Lord Camden took a distinction between the 
case where testator has ^ven complete directions 
for settling his estate with perfect limitations & 
where his directions are incomplete & are rather 
minutes or instructions & cannot be performed 
in the words of the will. In the former case the 
legal expression shall have legal effect though 
perhaps contrary to his intention. In the latter 
case the ct. will consider the intention & direct 
the conveyance according to it. — White v. Carter 
(1768), Amb. 670 ; 27 E. R. 435 ; previous pro- 
ceedings (1766), 2 Eden, 366. 

Annotations: — Befd. Dodson v. Hay (1791), 3 Bro. C. O. 

405 ; Parker v. Bolton (1835), 5 L. J. Ch. 98. 

5. .] — Testator directed £6,000 to be 

settled on the marriage of his daughter, & then 
went on to give it to trustees, with a separate life 
interest to his daughter ; after her death for her 
children, on their attaining twenty-one, if the 
mother should be then dead ; but if not, then not 
till after her decease ; & if no child should live 
to attain a vested interest, then to fall into his 
residue ; & he gave his residue to A, for life, 
remainder to B. : — Held : testator had made a 
positive settlement, & the ct. could not add to 
it in any way. — Fullerton v. Martin (1860), 



Part II. — Creation and Construction or Settlements. 


1 Drew. & Sm. 31 ; 29 L. J. Oh. 469 ; 1 L. T. 631 ; 
6 Jur. N. 8. 266 ; 8 W. B. 289 ; 62 B. B. 290. 
AfMMtations : — ^Reld. Allliuson v. Whlttell (1867), 36 L. J. 

Ch. 929 ; Re Hawkins, White v. White, [1916] 2 Ch. 

570. 

6. .] — Be Parrott, Walter v. 

Parrott, No. 14, post, 

7. Share to be secured lor benefit ol 

children & their mother.] — Testator directed that 
a share of his property, upon the death of the 
husband of his daughter E., which happened, 
should be secured for the benefit of the children 
of E. & for that of their mother : — Held : the 
share must be settled upon E. for her life with 
remainder to her children. — Combe v. Hughes 
(1872). L. B. 14 Eq. 415 ; 41 L. J. Ch. 693 ; 27 
L. T. 366 ; 20 W. R. 793. 

Share of daughter or other female.] — See 

Sub-sect. 2, post. 


Sub-sect. 2. — Share Given to Daughter 
or Female Reiative. 

8. Whether ordered to be settled — Share to be 
for daughter’s sole use.] — Testator directed his 
property to be divided between his children at 
twenty-five share & share alike, & all moneys 
inherited by his daughters to be placed in the 
hands of trustees, to be settled on them for the 
sole use of themselves & their lawful issue ; — 
Held : “ strict settlement *’ was not intended by 
these words, but the money inherited was to be 
settled upon the daughters, & their lawful issue, 
which would have the effect of giving to the 
daughters an absolute interest.— Samuel v. 
Samuel (1846), 2 Coop. temp. Cott. 119 ; 14 L. J. 
Ch. 222 ; 6 L. T. O. S. 34 ; 9 Jur. 222 ; 47 E. R. 
1082. 

Annotaiion : — field. Holloway v. Collier (1853), 1 W. R. 

266 . 

9. To the exclusion of husband.] — 

Testator, by his will, gave real personal pro- 
perty to his daughter A. absolutely ; but by a 
codicil made subsequent to her marriage, he 
directed that “ it should be settled to the exclu- 
sion of her present or any future husband, that 
the same might belong to her during her life, & 
bo secured for the benefit of her children, equally, 
after her death, so that the issue of any such child 
dying in her lifetime might take his or her parent’s 
shaj'e ” ; &, in default of such children or other 
issue, over : — Held : (1) the property must be 

settled in trust for A. for life, to her separate use, 
without power of anticipation ; &, after her 

decease, upon trust for such of her children as 
should survive her, & for the Lssue living at her 
death of such of her children as should not survive 
her, equally, as tenants in common, the issue to 
take per stirpes, but inter se equally as tenants 
in common ; (2) there should be limitations in 
the nature of cross-remainders in favour of such 
of the children & issue as should survive A. in 
respect of the share of any child dying in her 
lifetime without leaving issue, & in respect of the 
share of any issue of any child similarly dying ; 
(8) the realty should be settled as realty ; &, as 
testator, by simply directing a settlement, must 
have intended, with powers of leasing & sale & 
exchange, & with a receipt clause ; (4) the settle- 
ment should contain provisions for maintenance, 
education & advancement, & a power to appoint 
new trustees. — T urner v. Sargent (1863), 17 
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Beav. 616 ; 22 L. T. O. S. 129 ; 2 W. R. 60 ; 61 
E. R. 1134. 

Annotation : — As to (3) FoUd. Wise v. Piper (1880), 13 Ch. D. 

848. 

10. Share not to be liable to debts or 

control of husband.] — ^A father directed a fund, 
given to his daughter, to be settled “ upon her & 
her issue,” so that “ the same might not be liable 
or subject to the debts, control or engagements 
of any husband ” whom she might happen to 
marry during her lifetime : — Held : the settlement 
ought to ^ve the daughter a power of appoint- 
ment by will, in default of issue. 

Form of settlement in such a case. — Stani^ey 
V. Jackman (1857), 23 Beav. 450 ; 28 L. T. O. S. 
334 ; 5 W. R. 302 ; 53 E. R. 177. 

Annotation : — Distd. Findon v. Fladon (1857), 1 De G. & J. 

380. 

11. To be settled on child for life re- 

mainder to issue — Gift over on default of Issue.] — 

Testator bequeathed to his daughter an annuity 
of £100 while she remained single but on her 
marriage & on some adequate provision made 
& which he directed to be made by settlement 
for her life & to the use of her issue he bequeathed 
to & for her use £2,500 & in default of such issue 
he bequeathed that sum for the benefit of his 
grandchildren who should be then living. The 
daughter married but no settlement was made 
& the annuity continued to be paid to her. She 
had an only child who died in her lifetime under 
age: — Held: the gift over did not take effect 
& her personal representative was entitled to the 
£2,500. — Findon v. Findon (1857), 1 Do G. J. 
380 ; 26 L. J. Ch. 561 ; 30 L. T. O. S. 19 ; 6 W. R. 
794 ; 44 E. R. 770, L. C. 

\2. Directed to be strictly settled.] — 

Where testator directed that his daughters’ shares 
under his will should be “ settled upon themselves 
strictly ” : — Held : the income of each daughter’s 
share should, during the joint lives of herself <fc 
her husband, be paid to her for life for her separate 
use, without power of anticipation ; & if she died 
first, then her share should go as she should by 
will appoint, &, in default of appointment to her 
next of kin, exclusively of her husband ; & if 
she survived, then to her absolutely. — Loch v. 
Bagley (1867), L. R. 4 Eq. 122 ; 15 W. R. 1103. 

Annotations: — Distd. Rc Spicer, Spicer v. Spicer (1901), 84 

Jj. T. 196. CoDSd. Re Bannister, Hoys-Jones v. Bannister 

(1921). 90 L. J. Ch. 415. Reid. Re Traill’s Trust (1868), 

18 L. T. 170. 

13. .] — Testator gave his residuary 

estate to trustees upon trust for his sons & 
daughters who should attain twenty-one in equal 
shares, & declared that no daughter should be 
entitled in any case to receive her share, but 
should receive the income thereof only with power 
to dispose of the principal by will, if unmarried ; 
but, in the event of any daughter marrying, then 
testator especially empowered his trustees to see 
that her share was duly & properly settled upon 
her by deed, so that same should be preserved for 
her separate use independently of her husband : 
— Held: the share of a daughter marryiDg should 
be settled so as to give her a life estate for her 
separate use without power of anticipation, with 
trusts in favour of the children of the marriage, & 
the ultimate trusts usual in a settlement of the 
wife’s property. — Be Spicer, Spicer v. Spicer 
(1901), 84 L. T. 195. 

14, Directed to be settled on daughter lor 

Ufe.] — Testator bequeathed as follows : ^ To my 
daughter A., wife of M., I bequeath £10,000. 


PART II. SECT. 2, SUB-SECT. 2. 

a. Whether ordered to he semed-— Direction to settle legacies on daughters independent of coverture--^ added to money settled 
on marriage.] — Eubtaob v. Robinson (1880), 7 L. R. Ir. 83. — IR. 

G G 2 
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Settlements. 


Sect* 2. — Seiilementd creaied under direction in toUl : daughters only [over twenty-one years old] : — 
Sub-aecte* 2 8, .d. Jg.] Held: the expression in the will of testator was 

This amount to be settled upon her for life & to iiot sufficiently precise to ^ise ^ ^ecutory trust ; 
be invested for her in good securities in the names intention to restrict the ^ to life mt^ts 

of two or more trustees. At her death £8,000 of be extracted from the language used by 

the above sum to be divided equally amongst her t^tator ; daughters took their shares 

children, & the remaining £2,000 to be given to 't' 

her husband if living : if deceased, then the whole Sinister (1921), 90 L. J. Ch. 415; 125 L. T. 
amount is to be equally divided amongst her “"o , • j j ^ . 

children." The daughter & her husband & child I*', 7 Shwe of married daughter— Power of 


Share of married daughter — ^Power of 


applied for the sanction of the ct. to a settlement executors to setUe.]— Testator, possessed of real & 
of the legacy : — Held : (1) a settlement ought to personal property, denred his exore., _oirt of such 
be directed, treating the directions in the as moneys of his as n^ht come to their h^^, to 
instructions for a settlement ; (2) on the con- Purchase two annuities for W. & her chddren ; 

Btruction of the will, the settlement must be so regard to the r^ of his pr^erty, of what 

framed to make the contingent gift of £2,000 to desued ms exors. a^ter payment of 

** her husband if living ” apply only to M. & not ^ ® 

to any future husband, & so as to confine the daughter M., toe wife of B., & to the children of 
trusts in favour of the daughter’s children to daughter after her dece^e ; Held : the exors. 
her children by him ; (3) the settlement ought to j?* the freehold property upon 

be framed so as to restrain the daughter from daughter for life, “^th remainder after her 
anticipating toe income, & so as to make the debase to her chfidren & then- heim.— Knocker 
fund divisible only among children who being ri ^ Scott, 

sons should attain twenty-one, or being daughters ^ ^ i * 


attain that age or marry, &: it ought to contain 


Share of niece — Settled for separate 


the usual powers of maintenance & advancement, use with trust for issue.]— Testater gave one-third 
& a power of appointment by the daughter in his residue to his niece which he desired might 
default of children, with the usual limitations to ^ settled by his exors., on her, for her separate 
herself or her next of kin in default of appoint- /or her life, but to devolve to her issue at her 
ment, but not any power of appointment among death, & failing issue, then to revert to his 
the children, as such a power would be incon- uephew. The ct. directed the third to be settled 
sistent with the direction for equal division ; trust for toe niece for her separate use for life, 
(4) toe costs ought to bo paid out of toe legacy *> ^er death, in trust for her issue then Uving, 
& not out of the residuary estate. — Re Parrott, ® toould be no such issue, then in trust 

Walter v. Parrott (1886), 33 Ch. D. 274 ; 65 S?*" *1?® uephew. — Stonor v. Curwen (1832), 6 


L. T. 132 ; 34 W. R. 553, C. A, 


Sim. 264 *, 58 E. B. 336. 


<o (2) Refd. i2e Hancock, Malcolm tJ. BurH Lyddon v. Ellieon (1864), 19 Beav, 


ford-Hanoock (1896), 65 L. J. Oh. 276. 

15 , — _ To be settled at marriage.] — Testator 


665. 

20. Form of settlement.] 


-Devise to the heir- 


left to his daughter, J., the sum of £2,000 to at-Jaw & his issue male in strict settlement; 
be settled on her when she married, or to be paid remainder in trust to be sold, & the money to be 
to her on her attaining twenty-one : shoald she distributed among certain persons or the sur- 
die not leaving issue, the £2,000 to fall into the vivors or survivor of them ; & that the share 
residue of his estate. J. married in her father’s should previous to her marriage be settled 

lifetime. The ct. directed the legacy to be settled her for life ; & after her death upon her issue ; 

in trust for her separate use for life ; remainder default of issue upon her right heirs ; the pro- 
for her children living at her death, according ^ considered as personal ; 

to her appointment ; in default of appointment, ^ vests in the survivors at the death of the tenant 
for her sons at twenty-one & her daughters at without issue male. A settlement in 

that age or on marriage ; remainder for her next ^f^st for the husband for life, then for the wife for 
of kin ; &, if she had no child living at her death, children, as they should appoint, 

the legacy to become part of testator’s residue. default of appointment equally ; if no children, 
— Young v. Macintosh (1843), 13 Sim. 445 : 1 according to their joint appointment ; in default 


L. T. O. S. 106 ; 7 Jur. 383 ; 6() E. B. 172. ' thereof to the husband, his exors., etc., is a 

Annotali(m :—Cotutd, Cogan v. Duffleld (1876), 2 Ch D 44 sufficient execution of the direction in the will. — 

16. Attainment of majority.]-! v. Windeb (1795), 2 Ves. 634 ; 30 E. R. 

Testator, by his will, directed his property to'^be 

divided into nine shares, Sc cave one & a half An^UituyM : — Apld. Maberly v. Strode (1797), 3 Vos. 450 
fiharA tn nf Vkia f.wo B^ll y.’Cmtohloy (1809), 15 Ves: 644.. Dbtd 


share to each of his two daughters, “ to be settled 
on themselves at their marriage.” At his death, 
the two daughters were infants. The two 
daughters having attained twenty-one, & being 
unmarried : — Held : they were entitled to their 
shares absolutely, Sc there was no trust for a settle- 
ment which the ct. could execute. — Maobath v. 
Mobehead (1871), L. B. 12 Eq. 491 ; 41 L. J. 
Ch. 120 ; 24 L. T. 868. 

AnnoUUion : — FoUd. Re Bannister, Heys-Jones v. Bannister 
(1921), 90 L. J. Oh. 416. 

17. .] — Testator directed by 


his will that his residuary real Sc personal estate No. 14, ante* 


Webb e. Kelly (1826), 3 L. J. O. S. Oh. 172. Refd. Perry 
V. Woods (1796), 3 Ves. 204 ; Newton e. Aysoough (1815), 
19 Ves. 534 ; Hoghton v. WhJtgreave 1 Tslo, Sc W. 

146 ; Doe d. Long v. Prto (1828), 2 Man. & By. K. B. 
338 ; Home V. PiUanB (1^4), 4 L. J. Ch. 2 : Wordsworth 
^ ^ 6^1; Buolue V. Fawcett 

(1845), 4 Hare, 636. 

21 . .] — Stonobv. Oubwen, No. 19, ante. 

22. .] — Young v, Macintosh, No. 15, ante. 

23. .1 — ^Tubnbb V. Saboent, No. 9, ante. 

24. .] — Stanley v. Jackman, No. 10, ante. 

26. .] — ^Looh V. Bagley, No. 12, ante. 

26. ,] — Ee Pabbott, Walter v. Pabbott, 


should, after the death of his widow, be “ equally 


divided amount & ^toled for to^ oro & sole estate upon trusts for children eqiu^^ & 
^ upon my dear children & should they marry, directed that in case hU dau^ter, M., or^any 
“o w“troI over their pro- future bom daughter, shoidd marry durlM 
perty. Testator left him surviving three I minority with, or after majority without, auto 
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consent as therein mentioned, the share of such 
daughter or daughters so marrying should be 
assigned to trustees in settlement “ upon such 
respective marriages** for the benefit of such 
daughter or daughters so marrying for life, “ & 
after her or their deceases for the uses of her or 
the^ intended husband or husbands for his or 
their life or lives, & after their decease respec- 
tively,** for the children of ** such marriage or 
respective xnarriages,’* with a gift over in the 
event of a daughter dying “ without leaving any 
issue her surviving.” M., the only daughter of 
the testator, was twice married. On her first 
marriage, she being then^an infant, a settlement 
of her share was made on herself, husband & 
children, containing no provisions in favour of 
the husband or children of a future marriage. 
On her second marriage a settlement of her share 
was made whereby a life interest was limited 
to her second husband in the event of his surviving 
her, which happened. She subsequently die* 
without leaving issue her surviving : — Held : the 
executory trust contained in the will authorised 
a settlement of a daughter*s share on her for life 
with remainder to any husband she might leave 
for his life ; & the second husband of M. was 
accordingly entitled to a life interest in her share. 
— Nash v, Allen (1889), 42 Ch. D. 64 ; 61 L. T. 
193 ; 37 W. R. 646 ; svb nom. Re Nash, Nash 
V. Allen, 58 L. J. Ch. 764. 

28. .] — Testator gave legacies upon certain 

trusts for each of his daughters for life, &, 
after her death, for her husband & children, & 
subject thereto he directed that each legacy 
should “ sink into, & form part of, my residuary 
estate & be allied & disposed of as hereinafter 
mentioned.” He gave his residue to his children 
equally, the shares of daughters to be paid to 
the same trustees respectively & to be settled 
upon the same trusts ’* as their respective legacies. 
One of the daughters having died unmarried : — 
Held ; the direction for settlement of daughters’ 
shares of residue being executory, the ct., in 
framing a settlement of such a share, would modify 
the ultimate gift over by inserting a limitation 
in favour of the other residuary legatees excluding 
the particular daughter, & the share of deceased ' 
daughter of testator was divisible accordingly 
among the other residuary legatees. — Re Ballancb. 
Ballancb V. Lanphier (1889), 42 Ch. D. 62 ; 58 
L. J. Ch. 534 ; 61 L. T. 168*; 37 W. R. 600. 
Annotations: — ^fd. Holgato v, Jennings (1893), 37 Sol. 

Jo. 303. Mentd. Re Palmer, Palmer v, Answorth, [1893] 

3 Ch. 369. 

29. .] — Re Spicer, Spicer v. Spicer, No. 

13, ante. 


(2) The manner of executing an executory trust 
must be guided by the object of the author of the 
trust, provided such object is one which can be 
legally effectuated. 

(3) There is no difference between the construc- 
tion to be put on an executory trust created by 
marriage a^s. & on an executory trust created 
by a wUl, except so far as the former, by its nature, 
furnishes more emphatically the means of 
ascertaining the intention of those who created 
the trust. — Sackville-West v. Holhesdalb 
(Viscount) (1870), L. R. 4 H. L. 643 ; 39 L. J. Ch. 
505, H. L. ; atihaeqmnt proceedings, svb nom* 
Holmespale (Viscount) v. West (1871), L. R. 
12 Eq. 280. 

Annotations: — As to (1) Consd. Re Johnston, Cockerell v. 
Essex (1884), 26 Ch. D. 538. Generally, Refd. Dawkins 
V. Penrhyn (1877), 6 Ch. D. 318. 

32. Object of testator — If object legal.] — 

Sackville-West v. Holmespale (Viscount), 
No. 31, ante. 

33. Limitations void for remoteness.] — 

Testatrix directed her trustees to settle her 
property, but in such a way, that some of the 
limitations would be void for remoteness : — Held : 
in carrying the direction into effect, the ct. would 
modify the limitations, so as to make them 
consistent with the rules of law & equity. — ■ 
Lyppon V. Ellison (1854), 19 Beav. 565 ; 24 
L. T. O. 8. 123 ; 18 Jur. 1066 ; 2 W. R. 690 ; 52 
E. R. 470. 

Annotation: — Beld. Re White, White v. Edmond, [1901] 1 
Ch. 570. 

34. For benefit of famUy.] — Turner v. 

Sargent, No. 9, ante. 

35. Favour strict settlement.] — ^Papillon 

V. Voice (1731), 2 P. Wms. 471 ; 1 Eq. Cas. 
Abr. 185 ; Kel. W. 27 ; Fitz-O. 38 ; 24 E. R. 
819, L. C. 

Annotations .'—Consd, Bagshaw v. Spencer (1748), 1 Vos. 
Sen. 142 ; Saycr v. Masterman (1757), Wilra. 386 ; 
Austen Taylor (1759), Amb. 376 ; Jervolse v. Northum- 
berland (1820), 1 Jac. & W. 559. Refd. A.-G. v. Young 
(1733), 1 Com. 423 ; Glonorchy v. Bosvlllo (1733), Cas. 
temp. Talb. 3 ; Williams v. Brown (1734), 2 Barn. K. B. 
416 ; Roberts v. Dlxwell (1738), 1 Atk. 607 ; Hopkins 
V. Hopkins (1739), West temp. Hard. 606 ; Newcoman v. 
Botblem Hospital (1741), Amb. 8, Roe d. Fulham r. 
Wickett (1741), Willes, 303; Garth v. Baldwin (1765), 
2 Ves. Sen. 646 ; Doe d. Long v. Laming (1760), 2 Burr. 
1100; Green v. Stephens (1810), 17 Vos. 64; Doe d. 
Bagnallv. Harvey (1825), 7 Dow. & Ry. K. B. 78 ; Jordan 
V. Adams (1861), 9 C. B. N. S. 483 ; Davenport r. Daven- 
port (1863), 1 Hem. & M. 775. 

36. Whether differing from those for 

construction of articles.] — Blackburn v. Stables, 
No. 296, post. 

37. .] — Sackville-West v. Holmes- 

pale (Viscount), No. 31, ante. 

Limitations inserted in particular instances.] — 

See Sub-sect. 3, B., post. 


Sub-sect. 3. — Limitations and Provisions 
Inserted. 

A, In General. 

30. General principles governing preparation of 
settlement — General intent of testator.] — ^White 
V. Carter, No. 4, ante, 

31 , Not strict meaning of words In 

will.] — (1) The general intent of testator in 
creating an executory trust for a settlement of 
his property, not any strictly technical meaning 
attached to the words he has used, is to govern the 
preparation of the settlement. 


B, Limitations in Particular Instances. 

38. Direction to render barring of entail im- 
possible — Estate for life.] — A. devises lands to 
trustees to pay debts & legacies, & then to settle 
the remainder on her son B. & the heirs of his 
body, with remainders over; & directs, that 
special care should be taken in the settlement, 
that it should never be in the power of her son 
to dock the entail. Decreed the son should be 
only tenant for life, without impeachment of 
waste, & should not have an estate tail conveyed 


PART II. SECT. 2, SUB-SECT. 8.— B. 

b. Direction to settle as jointure on 
wives of sons marryino ,] — ^A direction, 
after a devise to testator's three sons 
during their lives, that "to case lUl 
or any of mr said three sons should 


of manylufir I empower & direct 
ly said trustees or the survivor of 
lem to settle & secure the share or 
tares of such son or sons so marrying 
I a jointure on the wife of such naar- 
age during her life & to the^ 
taro A share alike," enures for the 


benefit of any wife, whether in the 
ceise of a first or any subsequent mar- 
riage, & whether there Is or not any 
issue of such marriage, at any rate If 
there be a gift over m case of the son 
without children." — ^M ason v. 
(1871), 19 W. R. 741.— m. 
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SecL 2. — Settlements created under direction in will : 

Svb-sect. 3, jBm C » & I>»] 

to him. — liBONARD V. Sussex (1706), 2 Vem. 626 ; 
23 E. R. 940, 

AnnotcUiona : — Apid. PapilUon v. Voice (1728), Kel. W. 

27. Coilfld. Davenport v. Davenport (1863), 1 Hem. & M. 

775. Reid. Glenorchy v, Bosville (1733), Cae. temp. 

Talb. 3 ; Bagshaw v. Spencer (1748), 1 Ves. Sen. 142 ; 

Garth v. Baldwin (1756), 2 Ves. Sen. 646 ; Austen v. 

Taylor (1759), Amb. 376 ; Jones v. Morgan (1783), 1 

Bro. 0. C. 206 ; Doe d. Baguall v. Harvey (1825), 7 Dow. 

& Ry. K. B. 78 ; Stanley v. Ooulthurst (1870). L. R. 10 

Eq. 259. 

89. Direction to settle on persons for their 
several lives — ^Estates tall,] — Devise to A. in fee, 
with directions to settle on descendants of his 
mother for their several lives, etc. A. may limit 
an inheritance to effectuate the general intent. — 
OoDOLPHiN V. Godolphin (1747), 1 Ves. Sen. 21 ; 
27 E. R. 865, L. C. 

40. “Die without Issue male.’*] — T ollett v. 
Tollett (1753), Amb. 194 ; 27 E. R. 131, L. C. 

41. Direction to settle life estate — Estate tall.] — 
Devise of land to trustees in trxist to pay an 
annuity, & subject thereto in trust to A. for life ; 
.remainder to trustees to preserve, etc. ; remainder 
to the heirs of the body of A. ; remainder to testa- 
tor’s right heirs, & the residue of testator’s per- 
sonal estate to be laid out in land, & settled to the 
same uses : — Held : A. was entitled to an estate 
tail in the lands to be purchased. — Austen v. 
Taylor (1759), 1 Eden, 361 ; Amb. 376 ; 28 
B. R. 725. 

Annotationa : — Gonad. Jervoiso v. Northumberland (1820), 

1 Jac. & W. 659. Reid. Hodgson v. Ambrose (1780), 1 

Doug. K. B. 337 ; Dodson v. Hay (1791), 3 Bro. C. 0. 

404 ; Green v. Stephens (1810), 17 Ves. 64 ; Parker v. 

Bolton (1835), 5 L. J. Cb. 98. 

42. Direction for estate tall.] — Testator de- 
vised his estates to trustees, “ upon trust as 
counsel should advise, to convey, settle, & assure, 
the said premises to or for the use of or in trust 
for his daughter J. for her life, & after her death 
then on the heirs of his body, etc.” The ct. 
directed the estates to be settled upon J. for her 
life, with remainder to her first & other sons in 
tail general with remainder to her daughters in 
tail general, etc. The limitations being to both 
sons & daughters in tail general, there is no 
necessity for a subsequent Imitation to J. & the 
heirs of her body. — B astard v. I^oby (1788), 2 
Cox, Eq. Cas. 6 ; 30 E. R. 3. 

43. With benefits for other children.] — 

Jervoise V. Northumberland (Duke), No. 279, 
post. 

44. Direction for remainder to Issue “In tall 
male *' — Daughters entitled.] — Testator devised 
freehold estates to trustees in trust to settle & 
convey them to the use of G. R. for life, with 
remainder to his issue in tail male, in strict settle- 
ment, & in default of such issue the estates to 
go over. G. R. had no son but had several 
daughters, all bom after testator’s death ; — Held : 
the words ” in tail male ” were descriptive, not 
of the issue, but of the interest they were to take, 
& the dau^ters were entitled to take, tmder the 
limitation m remainder, as tenants in common. — 
Trevor v. Trevor (1847), 1 H. L. Cas. 239 ; 9 
B. R. 747, H. L. 


Af^tatians : — Consd. Walmesley v. Gerard (1861), 29 Beav. 
321. Reid, WilUams v. Tealo (1847), 6 Hare, 239 ; Fowler 
V. Cohn (1856), 21 Beav. 360 ; Thellusson v, Rendlesham 
LI 859), 7 H. L. Oae. 429; Surtees v, Surtees (1871), 25 
L. T. 288 ; Pryse e. Pryse (1872), 42 L. J. Ch. 263. Hentd. 
Forster v. Davies (1863), 32 Beav. 624. 


45. Direction to secure for benefit of family.] — 

Testator directed that upon the death of his wife, 
to whom he gave a life interest in all his property, 
both r^ & personal, his nephew, whom he named, 
should be heir to all his property not otherwise 


disposed of ; but added, that, as he had had little 
intercourse with his nephew, dfc was apprehensive 
that his habits might require some control, what- 
ever portion of the property might be possessed 
by him was to be secured by the exors. for the 
benefit of his family : — Held : the real estate was 
to be settled on the nephew for life, with remainder 
to his sons successively in tail male, with remainder 
to his daughters as tenants in common in fee ; & 
the personal estate upon the nephew for life, with 
remainder to all his children as joint tenants, 
with a proviso that in the event of all the children 
dying under twenty-one, &, daughters, unmarried, 
or, if sons, without issue, the personalty should 
be held in trust for the nephew absolutely. — 
White v. Briggs (1848), 2 Ph. 683 ; 16 Sim. 300 ; 
17 L. J. Ch. 196 ; 41 B. R. 1068, L. 0. 

Annotations : — Consd. Davenport r. Davenport (1863), 1 

Hem. & M. 775 ; Keay v. Boulton (1883), 25 Ch. D. 212. 

Re!d. Wingfield v. Wingfield (1878), 9 Ch. D. 658. 

46. Direction as to ultimate remainder.] — 
Devise subject to life interest of testator’s widow, 
upon trust to convey, assign, & assure freehold 
property “ unto & to the use of my son T. F., & 
the heirs of his body lawfully issuing, but in such 
manner & form, nevertheless, & subject to such 
limitations & restrictions, as that if T. F. shall 
happen to die without leaving lawful issue, then 
that the property may after his death descend 
unincumbered unto & belong to my daughter 
R. F., her heirs, exors., administrators, & assigns ” : 
— Held : the devise was an executory trust to be 
executed by a conveyance to the use of T. F. during 
his life, with remainder to his &st & other sons & 
daughters as purchasers in tail, with remainder 
to R. F. in fee. — Thompson v. Fisher (1870), 
L. R. 10 Bq. 207 ; 18 W. R. 860. 

47. Direction to settle as executor should 
think fit.] — Clark v. Fellows (1717), 2 Eq. Cas. 
Abr. 743 ; 22 E. R. 630, L. C. 

Settlement of share of daughter or other female.] 
— See Sub-sect. 2, ante. 

General principle directing limitations .] — See 

Sub-sect. 3, A., ante. 

C. Powers Inserted. 

48. Power of sale — Direction to insert general 
& special power.] — Testator having, by will, de- 
vised all his estates to trustees, in trust to convey 
to his son & his issue, ^ strict settlement, with a 
remainder to his nephew & his issue ; by a codicil 
directed that a power should be inserted, enabling 
the trustees, with consent of the son, to sell one 
of the estates to the nephew, on his agreeing to 
assume testator’s name, & by a second codicil 
directed that the settlement should contain usual 
powers to the trustees, with the consent of the 
tenants for life, & guardians of infant tenants in 
tail in possession, to sell ” all or any part ” of the 
estates : — Held : the special power was not 
revoked by the general one, but that the settle- 
ment must contain both. — Greene v. Wiglbs- 
woRTH (1818), 1 Swan, 234 ; 1 Wils. Ch. 313 ; 37 
E. R. 134. 

49. Power of sale & exchange — Direction to 
insert all proper 6c usual powers.] — will directing 
a settlement of estates, 6c that there should be 
inserted all proper powers for making leases, & 
otherwise, according to circumstances, for the 
tenants for life, to be exercised by them when 
qualified, & when not by the trustees, does not 
authorise the insertion of a power of sale & ex- 
change to the trustees, to be exercised with the 
consent of the tenant for life. 

Qu. : whether the Mdll authorises the intro- 
duction of a power of sale 6c exchange of any 
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deacription. — BEBrweTER v. Anobli. (1820), 1 
Jao. & W. 625 ; 37 E, B. 606, L. 0. 

AnnoUjfion : — Eefd. Head v. Godlee, Reynolds v, Godlee 
(1869), John. 636. 


50, ^ Pqj, making leases & otherwise.] 

— will, directing a settlement of estates, & that 
there should bo inserted all proper powers for 
making leases, & otherwise, according to circum- 
stances to & for the tenants for life, to be exercised 
by them when qualified &> when not, by the 
trustees, does not authorise the insertion of a 
power of sale & exchange. — Horne v. Barton 
(1822), Jac. 437 ; 37 E. R. 915. 


Annotations : — Refd. Head v. 
(1859), John. 636 ; Wise v. 


Godlee, Reynolds v. Godlee 
Piper (1880), 13 Ch. D. 848. 


61. Settlement of realty & personalty.] — 

Testator, who made his will in 1810, & died in 
1820, directed by his will that his daughters* 
shares in his property, which consisted of realty 
& personalty, should be so settled that, if they 
married, one-half of their fortune should be 
settled on them their children, exclusive of 
their husbands : — Held : this direction authorised 
the insertion in the settlAient of a power of sale 
& exchange of that moiety of a daughter’s share 
in testator’s real estate which was to be settled 
on her & her children. — Wise v. Piper (1880), 13 
Ch. D. 848 ; 49 L. J. Ch. 611 ; 41 L. T. 794 ; 28 
W. R. 442. 

52. Power to charge portions — Direction to 
insert all other usual clauses, powers & provisoes 
— Settlement of realty on sons.] — A will directed a 
settlement to be made of real estate on A. &; his 
first &: other sons in tail, with powers of jointuring, 
leasing, sale & exchange, &; all other clauses, powers 
& provisoes usually inserted in settlements of the 
same kind : — Held : these last words did not 
authorise the insertion of a power to charge with 
portions. — Higginson v. Barneby (1826), 2 

Sim. & 8t. 616 ; 57 E. R. 443. 

Annotation: — Refd. Sackville-West v. Holmesdale (1870), 
L. K. 4 H. L. 543. 


53. Power to appoint new trustees — Direction 
to insert all other usual clauses, powers & provisoes 
— Strict settlement.] — Testator directed his real 
estates to be settled on certain persons in strict 
settlement, & that there should be inserted, in 
the settlement so to be made, powers of leasing, 
^le, partition & exchange, “ & my will is that, 
in such intended settlement, shall be inserted all 
such other proper & reasonable powers as are 
usually inserted in settlements of the like nature ” : 
— Held : a power to appoint new trustees, was a 
proper & reasonable power to be inserted in the 
settlement. — Lindow v, Fleetwood (1835), Sim. 
152 ; 58 E. R. 561. 

64. Power of appointment — Settlement settled 
by court — Life estote to husband.] — Where tes- 
tator had directed that, in the event of the 
marriage of his daughter, a certain portion of his 
property should be secured to her & the issue of 
her marriage, by a settlement or some other good 
assurance, in such manner as his trustees or trustee 
for the time being might think fit, the ct., on 
an application to which the surviving trustee was 
a party, approved of a power in the settlement 
made on the marriage of the daughter, enabling 
her to appoint by will a life estate in the property 
to her husband. — Charlton v. Rendall (1853), 
11 Hare, 296 ; 68 E. R. 1287. 

66. .] — In making a settlement of 

property directed to be settled on the wife & 
children of testatrix’s son, the ct. has jurisdiction 
to give to the husband a life interest & also power 
to appoint the fund amongst the issue of the 
marriage jointly with the wife during the coverture, 


& alone if he survive her. — Re Gowan, Go wan v. 
Gowan (1880), 17 Ch. D. 778 ; 50 L. J. Ch. 248. 
Annotations : — Refd. Re Parrott, Walter v, Parrott (1886), 
65 L. T. 132 ; lie Galsworthy, Galsworthy v, Galsworthy, 
[1922] 2 Ch. 658. 

^ 56 . — Smithers V. Green (1877), 

cited 2 Seton’s Judgments & Orders, 7th od. 907, 
Annotation: — Coned. Re Gowan, Gowan v. Gowan (1880), 
17 Ch. D. 778. 

67. What powers inserted — Where no direc- 
tion.] — Turner v. Sargent, No. 9, ante. 


D. Waste, 


58. Whether tenant for life made liable for 
waste.] — ^A. devises lands to his sister B. C. & 
their heirs & assigns, upon trust, that until his 
granddaughter D. should marry or die, to receive 
the profits, & thereout to pay her £100 a year for 
her maintenance : the residue to pay debts & 
legacies. After payment thereof, in trust for the 
said D. & upon further trust, that if she lived to 
marry a protestant of the church oj England, & 
at the time of such marriage be of the ago of 
twenty-one or upwards, or if under that age, such 
marriage be with the consent of the said B. then 
to convey, with all convenient speed, after such 
marriage, to the use of the said D. for life, sans 
waste .voluntary waste in houses excepted ; 
remainder to her husband for life ; remainder to 
the issue of her body, with remainders over ; (k; 
upon further trust, tliat if the said D. die un- 
married, then to the use of B. for life ; remainder 
to the son of his other granddaughter E. in tail ; 
remainder to deft. C. remainder to his first & 
other sons ; remainder to A.’s right heirs ; &; 

upon further trust, that if D. marry not according 
to the will, then upon such marriage to convey to 
trustees, as to one moiety to the use of D. for life, 
then to trustees to preserve contingent remainders : 
remainder to her first & every other son, being a 
protestant, with remainders over ; & as to the 
other moiety, to the son of his daughter E. in like 
manner. A. dies, i). attains her full age ; & upon 
a treaty of marriage with P. applies to B. <&; C. for 
a conveyance to herself for life ; remainder to her 
intended husband for life ; remainder to the issue 
of her body ; B. executes such conveyance, but 
O. refuses ; D. suffers a recovery of the whole to 
the use of herself in foe, & then marries F. who 
made a considerable settlement upon her ; she 
covenants to settle her estate upon husband 
& wife ; remainder to first, etc., sons in tail, 
remainder to survivor of husband & wife in fee. 
They bring a bill to compel 0. to convoy, etc., 
decreed, not an estate tail to D., but an estate for 
life sans waste, ut supra, as being the intent of A. 
upon the will with remainders over in strict settle- 
ment.-— Glenorchy (Lord) v. Bosville (1733), 
as reported in Cas. temp, Talb. 3 ; 25 E. R. 628, 


J C 

iTinoiafions Consd. Meure -u. Meuro (1737), 2 Atk. 265. 
Refd. Roberts v. Dlxwell (1738), 1 Atk. 607 ; Read v, 
Snell (1743), 2 Atk. 642 ; Baffshaw v. aj48), 1 

Ves. Sen. 142 ; Exel v. Wallace (1751), ? Vcb. Sen. 318 , 
Austen V Tavlor (1759), Amb. 376 ; White v. Carter 
(1766), 2 Eden, 366 ; Kelley v. Fowler (17^8)» ’ 

Jones V. Morgan (1783), 1 Bro. C. O. 206 ; Bold v, Hutchin- 
son (1855), 5 Do G. M. & G. 558. . . ^ 

59 , Timber estate.] — Testator devised h ., 

1 , well timbered estate to deft, in fee, & dii^cted 
dm to settle it on himself for life, with divers 
emainders over, & directed that such settlement 
hould contain such powers of jointuring, etc., as 
left, should direct, & all other usual & proper 
)ro visions for giving effect to his intentions 
herein expressed, & all such other powers & pro- 
risions as counsel should advise : — Held : the 
uccessive tenants for life ought not to be made 
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Sect, 2. — Settlements created under direction in will : 
Svb-aect. 3, D. ; sub-sect 4. Sect, 3 : Sub-sects, 
1. 2<fe3, ^0 

^spimishable for waste, but power should be 
inerted in the settlement for trustees to cut 
timber in a due course of management for the 
benefit of all parties interested. — Davenport v, 
Davenport (1863), 1 Hem. & M. 775 ; 8 New Rep. 
26 ; 33 L. J. Ch. 33 ; 9 L. T. 370 ; 10 Jur. N. S. 
36 ; 12 W. R. 6 ; 71 E. R. 339. 

Armotaiion : — Folld. Stanley v. Coultlmrst (1870), L. R. 10 

Eq. 259. 

60. .] — ^Although, where the object of a 

direction that property shall be strictly settled 
appears to be simply to prevent the first taker 
from alienating the property, he will be made 
tenant for life without impeachment of waste ; 
yet, where there are other circumstances to show 
that he was intended to take simply an estate 
for life, he will not be made dispunishable for 
waste. 

Personalty was settled by will on a woman for 
life, for her separate use, without power of anti- 
cipation, & afler her death in moieties on her 
two sons for life & their first or other sons who 
should attain twenty-one. There was a power 
to invest in real estate, to be settled in strict 
settlement, subject to the same uses, trusts & 
powers as the trust funds were then subject to, 
or as near thereto as the nature & quality of the 
estates would permit : — Held : the tenants for 
life of realty purchased under the power ought to 
be impeachable for waste. — Stanley v, Coul- 
THURST (1870), L. R. 10 Eq. 269 ; 39 L. J. Ch. 
660 ; 23 L. T. 761 ; 18 W. R. 969. 

See, further. Part X., Sect. 3, post 


settlement. — Tbasdalb v. Teasdale (1726), Cas. 
temp. King, 59 ; 26 E. R. 222, L. O. 

Annotation : — CoilBd. OlUver v. King (1856), 8 De G. M. & G. 

110 . 

05 , Settlement of reversion expectant — 

Fund subsequently obtained under appointment.] — 

A marriage settlement made in 1864 gave the 
husband & wife or the survivor, power to appoint 
the settled funds among the children of the mar- 
riage. In 1904 one of the daughters, on her 
marriage, executed a settlement which contained 
a recital that, under the settlement of 1864 & a 
deed poll executed by her parents, she was entitled 
in reversion expectant upon the death of the 
survivor of her parents, both then living, to one- 
third part of £6,600 of the trust funds of the settle- 
ment of 1864, & witnessed that the daughter 
assigned to trustees “ all that the third part or 
share ” to which she was entitled in reversion 
expectant as aforesaid. The mother survived 
the father & died in 1917, having by her will, 
made in 1916, appointed £2,000, part of the 
funds settled in 1864, to the daughter. There 
was no evidence of aqp^ other appointment by 
deed poll or otherwise : — Held : the appointed 
sum of £2,000 was caught by & subject to the 
settlement of 1004. — Re Harper’s Settlement, 
Williams v. Harper, [1919] 1 Ch. 270 ; 88 L. J. 
Ch. 246 ; 120 L. T. 439. 

.] — See, further, Estoppel, Vol. XXT., pp. 

283-286. 

.] — See Wills. 

Covenant by covenantor with himself & others.] — 
See Contract, Vol. XII., p. 23, No. 17. 

Whether bills of sale.] — See Bills of Sale, Vol. 
VII., p. 26, Nos. 124-130. 


Sub-sect. 4. — Costs. 

61. Fall on particular legacy.] — Under a 
direction by will to accumulate & lay out a certain 
sum of money in the purchase of land to be settled 
to uses thereby declared, the costs of the invest- 
ment are to be paid out of the particular sum 
directed to be invested. — Gwytiier v, Allen 
(1842), 1 Hare, 505 ; 66 B. R. 1131. 

Annotation: — Mentd. Parker v, Watkins (1859), John. 133. 

62. ,] — Re Parrott, Walter v, Parrott, 

No. 14, ante. 


Sect. 3.— SETTLEMENTS CREATED BY DEED. 

Sub-sect. 1. — In General. 

See Settled Land Act, 1925 (c. 18), ss. 4, 6. 

63. Existence of deed of settlement presumed. 
—The existence & execution of a settlement b^ 
indentures of lease & release presumed from cir- 
cumstances : principally the existence of th( 
drafts ; the statement in an abstract of the title 
& the existence of the lease for a year of othei 
estates, appearing to have been included in the 
same plan of settlement. — Ward v, GARNONg 
(1810), 17 Ves. 134 ; 34 E. R. 62, L. 0. 

Cas*24^^’ Pickering v. Ely (Bp.) (1843), 2 Y 


64. Estoppel — Father allowing son to settle in- 
terest not possessed.] — ^Father, supposing his son 
tenant in fee, stands by & lets his son make a 
settlement, which he had not power of doing 
according to his real title ; yet shall make good the 


Sub-sect, 2. — Execution. 

See, generally, Deeds, Vol. XVII., pp. 199- 
226. 

66. Execution necessary.] — Hore v, Dix (1660), 
1 Sid. 25 ; 82 E. R. 948. 

Annoiationa Refd. Samon v. Jones (1690), 2 Vent. 318. 

Mentd. Thomason v. Mackworth (1666), O. Brldg. 502 ; 

Doe d. Mllbum v, Salkeld (1755), Willcs, 673 ; Roe d. 

Wilkinson v, Tranmarr (1758), Willes, 682 ; Doo d. Lewis 

V. Davies (1837), 2 M. & W. 503. 

67. Execution by some parties only — Binding 
upon executing parties.] — Where a deed of mar- 
riage settlement is drawn up, as between the 
intended husband & wife, & their respective 
fathers ; & the father of the wife secures to the 
father of the husband, a sum of money, as the 
portion of the wife, according to a provision of 
the deed ; but neither he nor his daughter execute 
the deed, & it is executed only by the intended 
husband & his father ; it is binding upon Sc as 
between the parties who execute, & creates efiS- 
cient rights for the objects of the settlement. 

On points, in which the two deeds are incon- 
sistent, the deed last registered is personally 
binding on the paHies who execute ; Sc the lands 
Sc property comprised in the deed fiist registered, 
are also bound, after satisfying the trusts of the 
first by the contracts Sc trusts of the deed last 
registered. — ^M‘Neill v, Cahill (1820), 2 Bli. 
228 ; 4 E. R. 311, H. L. 

Annotations .‘—Mentd. Daniel v, Falmouth, Turner v, Fal- 
P^C * O 493*^’ ’ Hosking v. Terry (1862), 

08, ReUef of other parties.] — Where, 

after a marriage, proposals were made by the 


PART II. SECT. 3, SUB-SECT. 1, 

c. NeceMy for registration,] — 
^Uement upon trugt for the settloi 
wife for Ufe & after death upon tm 


for the settlor for life, & after the 
death of the survivor upon trust for 
the children of the milage must, 
even where the settlor predeoeaaee his 


wife, be registered under Administra- 
tion & Probate Act, 1890, s. 119. — 
Whitino V, McGinnis, [1909] V. L. R. 



467 


Part II. — Creation and Construction op Settlements. 


lady’s father for a settlement to be made by 
ujpon the husband & wife & the issue of the mar- 
nage, upon the husband’s maHpg a aimila T* settle- 
ment, the father accordingly executed the settle- 
ment, but the wife having died in the meantime, 
leaving an infant daughter, the husband refused 
to execute the settlement ; it was held that the 
father was entitled to be relieved from the cove- 
nants contained in the settlement, & to have 
the instrument delivered up to be cancelled. — 
Woodcock v. Monckton (1844), 1 Coll. 273 ; 3 
L. T. O. 8. 261 ; 63 E. B. 416. 

69. .1 — In contemplation of mar- 
riage, an intended wife & her father executed the 
engrossment of a settlement of {inter alia), funds 
to be provided by the father, & the present & 
after-acquired property of the intended wife. The 
engrossment was given into the custody of the 
solrs. of the intended husband ; it was not 
executed by him or the trustees. The engagement 
was broken off by agreement. After the lapse 
of three & a half years the ct. declared the 
engrossment void as a settlement & directed it 
to be given up. 

Even if a marriage did take place between the 
parties, it would take place under such different 
circumstances that it would be, strictly speaking, 
not the same marriage (Pearson, J.). — Bond v. 
Walford (1886), 32 Ch. D. 238 ; 55 L. J. Oh. 
667 ; 64 L T. 672 ; 2 T. L. B. 469. 

Disclaimer by trustee.] — See Deeds, Vol. 

XVII., p. 214, Nos. 266, 266. 


Sub-sect. 3. — Construction. 

A, In General, 

Construction of deeds generally, see Deeds, 
Vol. XVII., pp. 242 et seq, 

70. Difference in construction of will & settle- 
ment.] — Though there may not be any different 
rule of construction applicable to wills & settle- 
ments, yet the different character of the instru- 
ment is a circumstance to be weighed in deter- 
mining the effect of the disposition it contains : 
shares under a settlement being held not to be 
vested might create a resulting trust for the 
settlor whilst in a will the residuary legatee 
might take. — Farrer v. Barker (1852), 9 Uare, 
737 ; 68 E. B. 712. 

Annotations : — Consd. Dalton v. Hill (1862), 0 L. T. 446 ; 
Jackson v, Dover (1864), 2 Hem. & M. 209. Befd. 
Swallow V. Blnna (1855), I K. & J. 417 j Re Thorne’s 
Trust (1862). 10 W. R. 338 ; Re Crosse’s Will (1863), 32 
L. J . Ch. 344 ; Williams v. Haythome, Williams v. 
Williams (1871), 6 Ch. App. 782 ; Re Hamlet, Stephen 
V. Cunningham (1888), 38 Ch. D. 183 ; Leader v. Duffoy 
(1888), 13 App. Cas. 294. Mentd. Malden r. Maine 
(1865), 2 Jut. N. S. 206. 

71. .] — Semble : the distinction between a 

settlement & a will is, that in the former case, 
a settlor must be assumed a priori to have a 
general intention to benefit husband, wife, & 
children impartially ; whereas, in the latter, 
testator may have good reasons for making a 
distinction & an intention of equally benefiting 
all caimot be assumed. — Re Crosse’s Will 
(1863), as reported in 32 L. J. Ch. 844 ; 8 L. T. 
299 ; 9 Jur. N. S. 429 ; 11 W. B. 396. 

72. Marriage settlement.] — ^Marriage settle- 

ments, by their very existence, prove an intention 
to provide for children, & it is not to be supposed 
that the intention was limited to children who 


^ould survive their parents ; but a will is 
arbitrary in its nature, & such may be the inten- 
tion. True it is, that in the case either of a settle- 
ment or of a will, the question is one of intention, & 
a will may be so framed as to evince an intention 
to provide for children, <Sc in the case of a will so 
framed, the principle may bo reasonably applied 
(Turner, L.J.). — Bythesea v. Bythesea (1854), 
23 L. J. Ch. 1004 ; 24 L. T. O. 8. 17 ; 2 W. B. 
677, L. C. & L. J. 

Annotations: — ^Refd. Jeyea v. Savago (1875), 23 W. R. 
764 ; Re Orlobar’s Settlmt. Trusts (1875), L. R. 20 Eq. 
711. Mentd. Young u. Tumor (1861), 1 B. & S. 550 ; 
Richards v. Davies (1862), 13 C. B. N. S. 69 ; White r. 
Hill (1867), L. R. 4 Eq. 265 ; Bn^den u. Willett (1869), 
L. R. 7 Eq. 472 ; He Watson’s Trusts (1870), L. R. 10 
Eq. 36 ; Re Merceron’s Trusts, Davies v. Moroeron (1876), 
4 Ch. D. 182. 

73. Construction that makes interests of chil- 
dren Independent of their surviving the parents.] — • 

In putting a construction on a marriage settlement, 
the ct. always endeavours not to make the interest 
of the children depend on their surviving their 
parents. — Strutt v. Braithwaite (1852), 5 De 
O. & Sm. 369 ; 21 L. J. Ch; 609 ; 19 L. T. O. S. 
28 ; 16 Jur. 882 ; 64 E. B. 1167. 

Annotation: — Mentd. Hope v. Potter (1857), 3 K. & J. 
206. 

74. Construction irrespective of expediency of 
provisions.] — S myth v. Foiacy, No. 1474, post, 

76. Expressed Intention to provide for one 
event that has happened — Not controlled by pro- 
vision for other events not happening.] — Where 
parties to a deed of settlement contemplate several 
states of circumstances, & there is found, on the 
face of the instrument, a clear & distinct expression 
of intention to provide for one event, which has 
precisely happened, the terms of gift so expressed 
are not to be superseded, nor their effect de- 
stroyed, by any ambiguity of terms used solely in 
reference to other events or states of circumstances 
wliich have not happened. 

A husband by post-nuptial contract, after 
panting an annuity to his wife, bound himself, 
his heirs & exors. to pay her, or any person 
appointed by her in writing, during her life, with 
or without the husband’s consent, & whether she 
should survive or predecease him, & have issue 
or not, the sum of £3,000 or other lesser sum, as 
she should direct, at the first term of Whitsimday 
or Martinmas next after the husband’s death, in 
case he should survive or predecease her without 
leaving issue of the marriage ; or at the first of 
those terms after failure of the issue, in case she 
should survive leaving issue of the marriage ; or 
at any of the said terms after any of these events ; 
so that no part of the said sum should bo raised 
during the life of the husband, or the joint existence 
of the wife, & the issue of the marriage ; with 
roviso, that in case the wife should survive the 
usband & the issue of the marriage, & recover 
payment of the said sum or any part of it, her 
annuity should suffer restriction equal to the 
interest of the sum recovered. The wife survived 
the husband, & died without having had issue, 
& without recovering or disposing of any part of 
the £3,000 : — Held : in the event which happened, 
the £3,000 belonged to the wife’s esta^, & her 
personal representative was entitled to it against 
the husband’s estate. — Dill v. Haddington 
(Earl) (1841), 8 Cl. 4fc Fin. 168 ; 8 E. B. 67, H. L. 

76. Failure as to part — Remainder valid.] — 
Garrick v. Errinoton (1726), 2 P. Wms. 361 ; 
Mos. 9 ; 24 E. B. 766, L. C. ; affd, sub nom. 


applied In Hancock v. Watson, [1902] 
A. O. 14, to the interpretation of a 
tcMrtamentaiy document applies also 


PART II. SECT. 8, SUB-SECT. 8.— A. 

701. Difference in constrwMan of 
wiU dt amiement,}— The rale of law 


to the interpretation of a settlement. — 
Re Thornb’s Trusts, Crouch t>. Rus- 
sel, [1018] S. R. Q. 34.— AUS. 
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SSTTLiiMEKTS. 


Sect* 3. — SettlemerUs crecUed by deed: Sxib^seci* 89 

A, cfe B.] 

J^ngton V. Oarrick (1728), 6 Bro. Pari. Cas. 
380, H, L, 

WUUb, Crossman tj. Klrkaldy, 
Hopkins v, Hopkins (1738), 1 

Atk. 681 ; Be Scott, Scott v, Scott, 11911] 2 Ch. 374 ; 

^ CtonyiiKhanu Conyngham v, Conyngnam, [1921] 1 Ch. 

A A'li Marwoodf v. Darrill (1735), Ounn. 149 : 

Addllngtou V. Cami (1744), 3 Atk. 141 ; Tregonwell v. 

Sydenham (1815), 3 Dow, 194 ; Lomas v, WrlAt (1833), 

» Lainson v, Lainson (1864), 24 L. J. Ch. 

46 ; D’Eynconrt t>. Gregory (1864), 34 Beav. 36. 

77. Marriage settlement — Whether beneOts 
extend to children of subsequent marriage.] — 

Bond v, Taylor, No. 1109, post. 

78. Division of specific fund — Accretion to 
fund.] — The doctrine of Page v. Leapingwell (1812), 
18 Ves. 403, that, where various parts of a specific 
fimd are disposed of in such a way as to exhaust 
the fund, they arc to be treated as aliquot parts 
of the fund, & must all abate if there is a deficiency, 
applies also cases where the securities on which 
the fund is invested^have increased in value, & 
there is a surplus. 

A settlement of £10,000, by which £5,000 is 
given to A. & the residue to B. i-^Held : on the 
true construction of the settlement, to be a division 
of the fund into moieties, so that the surplus funds 
arising from an increase in the value of invest- 
ments must be shared equally between A. & B. — 
Be Phillips, Eddowes v. Phillips (1897), 66 
L. J. Ch. 714, C. A. 

79. Covenant to convey free from incum- 
brances — Estate subsequently incumbered by 
settlor.] — Troughton v. Troughton (1748), 1 
Ves. Sen. 86 ; 3 Atk. 656 ; 27 E. K. 908, L. 0. 
u4»mo<ali^;~Mentd. Adams v. aaxton (1801), 6 Vee. 

226 ; O'Grady v. WUmot, [1916] 2 A. C. 231. 

80. Rentcharge Issuing out of heredlta- 

n^ents partly settled.] — ^By a voluntary settlement 
of 1868 h\:^band & wife & each of them did “ grant, 
release, dispose of Sc confirm " a moiety of the 
wife’s hereditaments “ & all the estate right title 
interest property claim & demand ” of either of 
them, to, Sc out of the same to trustees Sc their 
heirs on certain trusts. The husband was entitled 
to a rentcharge issuing out of the here^taments, 
but it was not mentioned in the settlement. The 
settlement contained no covenants for title ; — 
H eld : the settlement operated by way of release 
<fe not by way of grant of the rentcharge. Sc as the 
husband & wife, the owners of the unsettled 
moiety of the hereditaments had concurred, that 
moiety, by virtue of Law of Property Amendment 
Act, 1859 (c. 35), s. 10, remained subject to the 
entire charge. — Price v. John, [10051 1 Ch. 744 ; 
74 L. J, Ch. 469 ; 92 L. T. 768 ; 53 W. R. 466. 

81. Covenant for further assurance — “ Upon 
the request '' of certain parties — Requests by others.] 
— ^A declaration on a covenant for fmiiher assurance 
set it out as a covenant to execute further assur- 
ances on request Sc at the expense of deft., his 
heirs or assigns, & alleged a request by pltfs. 
The covenant itself was a covenant to assure upon 
the request. Sc at the expense of deft. ; — Held : a 
fatal variance. — Whyte v. Burnby (1840), 16 
L. J. Q. B. 156 ; 8 L. T. O. S. 411. 

82. Proviso for husband Sc wife to reside in 
property.] — ^Previously to his marriage a husband 
executed two deeds in England, by the first of 
which he transferred certain mtges. of freehold 


hereditaments in Sierra Leone, Sc panted certain 
freehold hereditaments in Australia to trustees, 
upon trust for himself until the marriage. Sc after- 
wards upon trust to sell same with the joint 
consent of himself Sc his wife, Sc to hold the pro- 
ceeds of sale, Sc also the rents Sc profits until sale, 
upon the trusts declared concerning same by the 
second deed, which was of even date with the first. 
The first deed contained a proviso that until the 
promises we^ sold the settlor Sc his wife, during 
their joint lives, & the survivor, after the death 
of either, should be permitted to reside in Sc enjoy 
all or any of the premises rent free. The second 
deed recited the fimt, & declared that the trustees 
should invest the proceeds of the sale of the settled 
premises. Sc should, during the joint lives of the 
husband Sc wife, pay the interest, dividends, Sc 
annual produce thereof to the wife for her separate 
use, & after her death to the settlor for life. Sc 
then m trust for the issue of the marriage, but it 
contained no express trust of the rents Sc profits 
of the settled premises until sale. A separation 
took place soon after the marriage. Sc the wife 
filed a bill to have the trusts of the deed executed : 
— Held : as the husband Sc wife did not both elect 
to reside on the settled premises, the proviso did 
not enable the husband to do so. — R ainy v. Ellis 
(1872), 27 L. T. 463, L. JJ. 

83. Proviso against marriage without consent 
— ^First marriage with consent — Second marriage 
without consent.] — Lands settled on a daughter 
provided she marry by consent, & she marries 
by consent, after she marries a second husband 
without consent, this second marriage is no breach 
of the proviso. — F enwick v. Woodroffe (1685), 

2 Rep. Ch. 363 ; 21 E. R. 688. 

84. Correction of mistake by construction — 
Words supplied.] — Trust money in marriage arts, 
in power of the ct., Sc construed against the words 
for sake of the intent, by supplying the word, if 
wife should die without issue. — Targus v, Puget 
(1750), 2 Ves. Sen. 194 ; 28 E. R. 126. 

Annotation : — Reid. Abbott v. Middleton, Ricketts v. 

Carpenter (1858), 7 H. L. Cas. 68. 

85. ,] — By a post-nuptial settlement 

reciting an intention to make further provision 
for the children of the marriage, certain sums of 
stock wore vested in trustees in trust for the wife 
for life, & af^r her decease upon trust for all Sc 
every the child Sc children of the marriage who 
being a son or sons should attain the age of 
twenty-one years, equally to be divided between 
or among them Sc their respective exors. Sc 
administrators ; Sc if there should be but one 
such child, the whole to be in trust for such 
one or only child, his or her exors.. Sc adminis- 
trators. There followed a clause directing that 
the trustees should, during the minority of each 
of the said children, pay to the father, to be 
by him applied or not as he should think fit, Sc 
after his decease should apply, the income of the 
presumptive share of each such child for or towards 
his or her maintenance Sc education until his or 
her share should become vested, or he or she 
shoifid previously die : — Held : daughters who 
attained twenty-one were entitled Ig share in 
the fund. — Be Daniel’s Settlement Trusts 
(1875), 1 Ch. D. 376 ; 45 L. J. Ch. 105 ; 34 L. T. 
308 ; 24 W. R. 227, C. A. 

;~-Reld. Re Redfem, Redfern v. Brynlng (1877), 
in A ^ Litchfield, Horton v, Jones 

1U4 Ju» 'x • o31* 


79 i. Goveruint to convey free from, 
incurnbraru:ea^EaUde aubaequently in- 
cumbered by eettlor.h-Re Barker's 
Estate (1879), 3 L. R. Ir. 896. — IR. 
d. Proviso against marriage toUAout 


consent.] — lie Bennett's Estate, 
[18981 1 I. R. 185.— IR. 

e. Mutual aetUement by husband dt 
u>ife for benefit of survivor — Hu^nd 
predeceasing wife leaving personal pro- 


^y only— Right of heirs of wife.}— 
Baillie'b Exeoxjtors V. Baillie 
(1899), 1 F. (Ct. of Seas.) 974 ; 36 
So. L. K. 739 ; 7 8. L. T. S4.— s6}T. 
t According to intention of parties.] 
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86. Tall male construed as tail general.] — 

By a marriage settlement made in 1886 it was 
provided that if the eldest son of the settlor 
should become entitled to N.’s real estate under 
his wUl for an estate in tail male he should be 
excluded from all share in the trust funds subject 
to the settlement. A. was the settlor’s eldest 
son, & under the limitations of the will of M. who 
died in 1868, he became entitled to testator’s real 
estate for an estate in tail general. The trustees 
of the settlement took out a summons to determine 
whether he had lost his right to a share in the 
^ttlement fimds : — Held : inasmuch as the 
intention of the settlor was clear & at the date of 
the settlement she must have known that if A. 
came into testator’s real estate it must be for an 
estate in tail general, not an estate in tail male, 
the insertion of the word “ male ” in the settle- 
ment must be treated as a misdescription, & the 
settlement construed as if the word were omitted ; 
& A. was excluded from sharing in the settlement 
moneys, without prejudice to his claims if the 
younger son died. — Be Alexander’s Settlement, 
Jennings v, Alexander, [1910] 2 Ch. 225 ; 79 
L. J. Ch. 656 ; 102 L. T. 009 ; 45 Sol. Jo. 602. 

.] — See^ further, Estoppel, Vol. XXI., 

pp. 372, 373. 

Construction by reference to articles.] — See 
Deeds, Vol. XVII., p. 342, No. 1528. 

According to what law presumed.] — See Con- 
flict OF Laws, Vol. XI., pp. 434-440, Nos. 965- 
1008. 

B, What Passes under Settlement. 

87. Inclusion of every Interest settlor can part 
with.] — Marshall v. Frank (1717), Free. CIi, 480 ; 
Gilb. Ch. 143 ; 24 E. E. 215, L, C. 

Annotation: — Refd. Francis v. Minton (1867), L. R. 2 0. P. 

543. 

88. .] — Primd facie when a person con- 

veys or settles an estate, he means to include in 
the conveyance every interest which he can part 
with, & which he does not except. — Johnson v. 
Webster (1854), 4 De G. M. & G. 474 ; 3 Eq. Rep. 
99 ; 24 L. J. Ch. 300 ; 24 L. T. O. S. 178 ; 1 Jur. 
N. S. 145 ; 3 W. R. 84 ; 43 E. R. 592, L. C. 
Annotations: — Consd. Re Somerset, Thynne v, St. Maur 

(1886), 55 L. T. 753. Apld. Price i). John, [1905] 1 Ch. 

744. Retd. Pears v, Weightman C856), 2 Jur. N. S. 

586; Williams v. Pinckney a897), 67 L. J. Ch. 34; 

Derry v. Sanders (1919), 88 L. J. K. B. 410. Mentd. 

Re Taaker, Hoare v. Tasker, [1905] 2 Ch. 587. 

89. Except where against Intention — 

Nature & purpose of deed.] — ^Moor (Lessee op) v . 
Moor (1774), Lofft, 398 ; 98 E. R. 714. 

90. .] — K. being solely seised, 

as trustee under a will, of real property thereby 
devised to him in trust for the benefit of testator’s 
wife &> children, of which latter he was one, & as 
such was beneficially interested in or entitled to 
two-sixteenth parts of such trust propertjr, 
executed an indenture of settlement whereby, “ m 
consideration of natural love & affection ” he 
conveyed unto S. & his heirs “ all & singular the 


real estate whatsoever & wheresoever now vested 
in K., to hold unto S., his heirs & assigns, for 
ever,” upon trusts therein declared for the sale, 
& disposal of the proceeds thereof, by 8. among all 
K.’s children equally ; Sc upon K.’s death : — 
Held : ^ the legal estate in the property devised 
to K, in trust by the will did not pass to 8. under 
the conveyance. Although the words of the con- 
veyance are primd facie sufficient to pass the legal 
estate in the whole property vested in K. as 
trustee under the will, yet, when the surrounding 
circumstances, the nature & purpose of the con- 
veyance, & the intention of the grantor, as gathered 
therefrom, are considered, a doctrine equally 
applicable to the construction of deeds as of wills, 
it IS manifest that he could not have intended to 
convey any property but that in which he was 
beneficially interested, & the deed operated only 
upon such parts of the trust property as belonged 
to him in his own right. — Hidebotham v, Knott 
(1872), 26 L. T. 700 ; 20 W. R. 415. 

91. Omission of schedule.] —Vint v. Vint 

(1888), 4 T. L. R. 630, O. A. 

92. Effect of absence of words of Limitation.] — 
By a settlement, dated Nov. 4, 1891, H. assigned 
to A. & B. all that the share interest to which 
H. is entitled under or by virtue of the will & 
codicils of E. in his residuary estate & the invest- 
ments representing the same, to hold the share Sc 
premises hereinbefore expressed to be hereby 
assigned unto A. &: B., their exors., administrators, 
& assigns, upon the trusts hereinafter declared 
concerning same ” H. was then absolutely entitled 
under the will to have conveyed to him in fee 
simple a share in certain real estate vested in 
trustees devised by the will upon trusts which, 
as the ct. held, did not amount to a conversion 
thereof ; & also to a like share of testator’s per- 
sonal estate. H. afterwards died, having by will 
given all his real <te personal estate to his wife 
upon trust for the person or persons who would 
have been entitled thereto under Statutes of 
Distribution of the effects of intestates if H. had 
died seised or possessed thereof intestate. On a 
summons taken out by the wife against the trustees 
of the settlement & her children \-~Hcld : the 
reference in the settlement to the will of E. was 
not sufficient to supply the want of words of 
limitation, & the trustees took, in the share of 
real estate under the will to which H. was entitled 
at the date of the settlement, only an estate for 
their joint lives & the life of the survivor. — Be 
Hudson, Kuhne v. Hudson (1895), 72 L. T. 892 ; 
39 Sol. Jo. 468 ; 13 R. 546. 

Annotaiians : — Folld. Re Irwin, Irwin v. Parkos, [1904] 2 

Ch. 752. Consd. Re Hushes, Loddlges v. Jonofl, [191(> J 

1 Ch. 493. Refd. Re Bostook’s Settlmt., Norriah v. 

Bostook, [19211 2 Ch. 469. 

93 . ,] — By a post-nuptial settlement made 

in 1884 between I. of the one part, Sc trustees 
“ whom & their exors. or administrators are 
intended to be hereafter included in the designa- 
tion of the trustees ” of the other part, it was 


— Re Biaee*s Estate (1871), 19 W. R. 
765.— IR. 

g. .] — Re Davis’s Estate, 

[1912] 1 I. R. 616.— IR. 
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92 1. Effect of absence of words of 
Sexton v, Horton (1927), 
38 O. L. R. 240: 27 8. R. N. S. W. 
340 ; 44 N. 8, W. W. N. 24.— AUS. 

9211. .] — Bren AN v. Boyne 

(1864), 16 I. Ch, R. 87.— IR. 

92iii. .] — CuBRiN V. Doyle 

(1878), 3 L. R. It. 266.— IR. 


92 iv. .] — C^iiSM V. Lipsett, 

[1905] 1 I. R. 60.— IR. 

92 V. .] — By an indenture of 

settlement dated July 3, 1897, certain 
lands wore conveyed to trustees, to 
hold in trust for persons named as 
tenants in common. There were no 
words of limitation of the respwtlvo 
estates of the persons named : — Held : 
the ct. was at liberty to look at the 
Intention of the settlor, as evidenced 
by the whole deed, & there beinff a 
sufficient indication of Intention, the 
persons named were entitled to equit- 
able estates in fee 
V, Houston, [1909] 1 1. R. 319. — IR. 


92 vl. .] — Re COLLBS’ Estate, 

[1918] 1 I. R. 1.— IR. 

92 vii. .]— SiMw. Duncan (1900), 

2 F. (Ct. of Bess.) 434 ; 37 Sc. L. II. 

900 . 7 a T. T» flflO — fiOOT- 


h. Settlement by tenant in tail — Pur 
autre, vie— -Quasi-entail barred.]— -B on - 
ynoe V. Finucane (1857), 10 Ir. Jur. 
141.— IR. 

k. .] — Re Cruisb & 

Cruise (Owners), Burke, Burke & 
Burke, Pbtitionbrs (1871), 19 W. K. 
769.— IR. 

l. Settlement of conditional purchase 
— Instalments parity paid up to death 
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Sect* 3. — Settlements created hy deed: Svb-sect* 3, 
B. a] 

recited that I. was absolutely entitled to freehold 
hereditaments, “ which said freehold property ** 
he was desirous to settle in favour of nis wife & 
children. It was then witnessed that in pursuance 
of such desire he assigned the ** said freehold 
hereditaments ** to the trustees, without the words 
“ heirs,” upon trust for sale & investment & to 
pay the income to Mrs. I. for life & then to the 
settlor for life & then for their children. The 
settlement contained a proviso that if any present 
or future trustee died or wished to retire it should 
be lawful for the surviving or continuing trustee 
or, if there should be no continuing trustee, 
for the retiring trustee to appoint another trustee 
in his place, & that the trust funds & premises 
should thereupon be vested in the new trustees. 
Amongst the settlor’s freeholds were some in 
which he only had an equitable estate : — Held : by 
reason of the absence of words of limitation there 
passed to the trustees merely an estate in the 
settlor’s equitable freeholds for the lives of the 
trustees named in the deed & the survivor of 
them. — Be Irwin, Irwin v. Parkes, [1904] 2 Ch. 
762; 73 L. J. Ch. 832 ; 63 W. R. 200 ; 48 Sol. Jo. 
640. 

AnnoicUiona : — Folld. Re Monckton’e Settlmt., Monokton 

V. Monokton. [1913] 2 Ch. 636. Oonsd. Re Nutt’s Settlmt.. 

McLaughlin v. McLaughlin, [1915] 2 Ch. 431. Reid. 

Re Bostook’s Settlmt.. Norrish v. Bostock, [1921] 2 Ch. 

469. 

94. .1 — Bridge v. Ficklin (1906), 60 Sol. 

Jo. 343. 

96. .] — 'Ey a settlement made in 1908 the 

settlor, being then entitled for a contingent rever- 
sionarv equitable estate in fee simple to freehold 
hereditaments & for a corresponding estate to 
copyhold hereditaments & investments in per- 
sonalty directed to be held upon the same trusts 
as capital money arising under the Settled Land 
Act, 1882 (c. 38), from the freehold hereditaments 
granted imto a trustee, first, the freehold & copy- 
hold hereditaments, & secondly the investments, 
to hold the same as to the freehold hereditaments 
& the investments “ to the use of the trustee 
according to the customs of the several manors of 
which they are respectively held ” ; & it was 

thereby a^eed that the trustee, his exors. or 
administrators, or other the trustee or trustees for 
the time being, should stand possessed of the free- 
hold hereditaments, upon trust for the settlor 
during his life, & after his death upon such trusts 
in favour of his widow, children, or remoter issue, 
or the respective husbands or wives of such 
children, as he should appoint, & subject thereto, 
in trust for his sons & daughters in tail as therein 
mentioned, with an ultimate trust for the settlor, 
his heirs & assigns. The copyhold hereditaments 
were to be held on corresponding trusts, & the 
investment^ were to be applied, first, in discharging 
an incumbrance created by the settlor, & as to the 
residue, if any, in the purchase of freehold here- 
ditaments to be assured to the trustee or trustees 
in fee simple upon the same trusts as were thereby 
declared of the freehold hereditaments thereby 
assured. On the death of the trustee in 1913 ; — 
Held : (1) as to the freehold & copyhold heredita- 
ments the trustee took a life interest only, & the 
trusts of the settlement came to an end on the 
death of the trustee ; (2) as to the investments 


no words of limitation appropriate to real estate 
were necessary to pass an abmlute interest to the 
trustee. Settled Land Act, 1882 (c. 38), s. 22 (6), 
having made no alteration in the law in this respect, 
A the trusts of the settlement did not come an 
end on the death of the trustee. 

Words of limitation are unnecessary in disposing 
of the equitable interest either in personal pro- 
perty subject to a trust for conversion into land 
or in the prospective proceeds of sale of land which 
is under a trust for conversion into money. The 
conveyancer can have regard to either the interest 
in the existing property or the interest in the 
property which is ultimately to represent the 
existing property after conversion ; &, if either 
the existing property or the ultimate property is 
of the nature of personalty, he can properly deal 
with the equitable interests in that property 
without using the word “ heirs ” or its equivalent 
” in fee simple.” — Re Monckton’s Settlement, 
Monokton v. Monokton, [1913] 2 Oh. 636 ; 83 
L. J. Ch. 34; 109 L. T. 624; 67 Sol. Jo. 
836. 

Annotations : — As to (1) Reid. Re Bostock’s Sottlmt., NorriBh 

V, Bostock. [1921] 2 Ch. 469. As to (2) Apld. Re Nutt’s 

Settlmt.. McLaughlin v. McLaughlin, [1915] 2 Ch. 431. 

Consd. Re Dickson’s S. E.. [1921] 2 Ch. 108. 

96. r-.] — ^By a settlement land was assured 

to the use of trustees & their heirs upon certain 
trusts during the life of A. & after her death to 
the use of her children as she should by deed 
appoint. By a deed poll A. appointed that the 
trustees should after her death hold ” the trust 
funds & property ” m trust for her four sons in 
equal shares without words of limitation. At the 
date of the appointment some of the land had been 
sold & the property consisted partly of land & 
partly of money subject to a trust for investment 
in land: — Held : (1) the appointees took equit- 
able & not legal estates ; (2) though the gift by 
deed of an equitable estate in land without words 
of limitation passed only a life estate, the fee 
might pass if there was to be found in the con- 
struction of the deed as a whole an intention that 
it should pass, & such an intention was shown by 
the fact that a gift of land was coupled with a 
gift of money subject to a trust for investment in 
land which would pass absolutely without words 
of limitation. — Re Nutt’s Settlement, McLaugh- 
lin V * McLaughlin, [1915] 2 Oh. 431 ; 84 L. J. Ch. 
877 ; 113 L. T. 914 ; 69 Sol. Jo. 717. 

97. .] — Be Bostock’s Settlement, Nor- 

rish v. Bostock, No. 1746, post 

98. Settlement by tenant in tail — Entail not 
barred.] — Settlement by lease & release, the settlor 
being tenant in tail, & covenanting to suffer a 
recovery which was never suffered : — Held : in- 
effectual to carry out intentions in favour of 
vounger children as against the remainderman in 
tail. — Stanhouse v. Gaskell (1852), 20 L. T. O. S. 
139 ; 17 Jur. 167 ; 1 W. R. 77. 

See ^ now , Law of Property Act, 1925 (c. 20), s. 60 

99. Settlement of leaseholds — ^Limitation giving 
absolute interest.] — ^A. on his marriage assipis a 
term for one thousand years, in trust for hnnself 
for life, remainder to his wife for life, remainder 
to the heirs of the bodies of the husband & "wife, 
remainder to the husband’s right heirs ; the wife 
dies leaving issue ; the whole term vests in the 
husband & he may assign it. — W ebb v. Webb 


of settlor — Instalments paid treated as 
adwmceTnents,] — Re Andebson (1901), 
1 S. R. N. S. W. 223.—AUS. 

m. Setttamnt of renewable fret' 
holds — Limitations purporting to give 
absoivte interest,}^A miuilage aettle- 


ment conveyed renewable freeholds 
to tnistees A their heirs, upon trust 
to permit Sc suffer the lands to be 
enjoyed for ever by the issue male of 
the marriage. The settlement con- 
tained expressions affording some 


evidence of an Intention to grant a 
perpetual Interest : — Held : the sons 
of the marriage took only estates for 
life.— Babron e. B. (1858), 8 I. Ch. R. 
366 ; Drury temp. Nap. 384.— IR. 
n. Ooffenant to setUe residue wider 
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(1710), 1 P. Wms. 132 ; 2 Vom, 668 ; 2 Eq. Cas, 
Abr. 863, pi, 12 ; 23 E. B. 1036. 

AtmoUxtipna : — Hodgeson v. Bnfisey (1740), 2 Atk, 
89. CoMd. VUliers v. VUllers (1740), 2 Atk. 71. Apld. 
Gi^h V, Baldwin (1755), 2 Ves. Sen. 646. Coiud. Lyon 
u. mtohell (1816), 1 Madd. 467. Polld. Bartlett t?. Green 
(1842), 13 Sim. 218. Betd. PapUUon v. Voice (1728), 
W. 27 ; Theebridge v. Kilbume (1751), 2 Ves. Sen 
233 : TotM e. Pitt (1770). 2 Dick. 432. Mentd. Tayloi 
V, OlaTke (1763), 2 Eden, 202 ; Adams v. Adams (1892), 
61 L. J. Ch. 237. 


effect of the settlement, & all the additions were 
subject to the trusts of it. — ^M ugoeridgb v. Stan- 
ton (1869), 1 De G. F. & J. 107 ; 1 L. T. 144 ; 
8 W. R. 69 ; 45 E. R. 300, L. C. & L. JJ. 

Effect of recitals.] — See Sub-sect. 3, D., post. 

Proviso as to future separation — In marriage 
settlement.] — See Husband & Wife, Vol. XXVII., 
p. 223, Nos. 1938-1940. 


100. .] — ^Lease for three lives to A 

her exors., etc. A. assigns all right to the use of B, 
for life, &, afterward of his issue ; & for want o1 
such issue to the use of A. her exors., etc. The 
whole vests in the issue of B. ; & issue means 
children ; & A.*s exor., who was a special occupant 
cannot claim against it. 

Words construed according to nature of the 
estate. — Williams v . Jekyl, Elliot v. Jekyl 
(1766), 2 Ves. Sen. 681 ; 28 E. R. 434, L. C. 
Armotaiiona : — ^Beld. Ex p. Stome (1801), 6 Ves. 156; 

Ripley v, Waterworth (1802), 7 Ves. 425. Mentd. Doe v. 

Robinson (1828), 2 Man. & Ky. K. B. 249. 

101. .] — ^By indenture of settlement 

made upon the marriage of A. & B., A. assigned 
a term of two thousand years in cer^in premises 
to a trustee to be held upon the trusts of the 
settlement. The settlement recited that it 
was agreed that the premises should be settled 
“ upon A. for life, then to B. for her life ; & after 
then* several deceases, on the issue of the marriage, 
& in default of such issue, then to the brother of 
A. & his heirs, exors., & administrators.’* The 
trusts declared in the deed were “ to permit & 
suffer A. to receive the rents, issues, & profits, etc., 
for so many years of the term as should expire in 
his lifetime ” ; then to B. for life “ & from & after 
the several deceases of A. & B., to permit & suffer 
the heirs of the body of A. begotten of B., to receive 
the rents, issues, & profits of the premises for so 
many years of the term as should expire in the 
life or lives of him, her, or them, etc.,” & in default 
of such issue, then to the brother of A. for the 
residue of the term : — Held : the words ” heirs 
of the body, etc.,” were words of limitation & not 
of purchase ; & the effect of the settlement was 
to pve the absolute interest in the term to A., & 
which if undisposed of by his will, would go to his 
next of kin & not to his heir-at-law. — ^Bartlett v. 
Green (1842), 13 Sim. 218 ; 12 L. J. Ch, 148 ; 
6 Jur. 1099 ; 60 E. R. 85. 

102. Mixing funds with settled funds.] — By a 
ost-nuptial settlement a wife settled savings of 
er separate estate upon trusts for herself her 
husband successively for life, with remainder to 
their two sons, with a proviso that in the event of 
the death of either under twenty-five without issue, 
his share should go to the survivor. There was 
also a proviso that the husband or wife should be 
at liberty to add any part of the dividends to the 
sum invested, Sd that the sum to be so added should 
be subject to the like trusts as the original fund. 
The wife invested in the names of the trustees, 
but without communicating the fact to them, 
various sums, arising partly from accumulations 
of the dividends & partlv from funds derived from 
other sources ; & after the death of the husband, 
& of both of the sons, without issue, the exor. of 
the survivor of the sons, instituted a suit to have 
the trusts of the settlement executed : — Held : 
it was not a sufficient defence on the part of the 
settlor as to the additions to the fund that she had 
invested them under a misapprehension as to the 


C. Conflicting Deeds or Clauses, 

See, generally, Deeds, Vol. XVII., pp. 349-353. 

103. Conflict between settlement & subsequent 
document — Settlement controls.] — The Master of 
the Rolls of opinion, that a note under the hand of 
the husband ought to be looked upon as part of 
the marriage agreement, & consequently as part 
of the settlement ; & as the wife would have been 
relieved if she had brought a bill against the 
husband, equally so, as brought against the 
assignees, who stand in his place. 

A settlement will control a writing executed 
after, but the parties refusing to execute the 
settlement without- it, they must be construed 
as one entire agreement & both consistent. — 
Tyrrell v . Hope (1743), 2 Atk. 558 ; 26 E. R. 
735. 

Annotations : — Retd. Shaw v. Jakoman (1803), 4 East, 201 ; 

Dye V. Dyo & Beloo (1883), 47 J. P. 520. Mentd. Black- 

low V. Laws (1842), 2 Hare, 40. 

104. Refusal to execute settlement without 

subsequent document — Construed as one instru- 
ment.] — Tyrrell v, Hope, No. 103, ante, 

105. Conflict between voluntary settlement & 
subsequent marriage settlement — Marriage settle- 
ment prevails so far as it revokes voluntary settle- 
ment.] — ^A father by a voluntary deed conveyed cer- 
tain estates to trustees upon trust to allow him the 
rents & profits for life ; then to the use of his son, 
his exors., administrators & assigns. Subsequently 
he makes another settlement of the same premises 
on the marriage of the son, by which he gives up 
the immediate rents & profits to the son, & after 
some further limitations reserves the ultimate 
reversion to himself : — Held : the voluntary deed 
remained in force, in as far as it was not revoked 
by the subsequent marriage settlement ; & the 
reversion belonged to those claiming under the 
son, & not to those claiming under the father. — 
Cboker V, Martin (1827), 1 Dow. & 01. 15 ; 1 
Bli. N. S. 573 ; 0 E. R. 430, H. L. 

Annotation: — Re!d. Anstey v. Newman (1870), 39 L. J. 

Ch. 769. 

106. Conflict between settlement & subsequent 
appointment — Necessity for clear intention to alter 
limitations.] — ^By a deed of settlement, lands were 
conveyed, subject to certain uses, to such use as 
W. R. & his wife should appoint ; & in default of 
such appointment, to W. R. the younger. W. R. 
& his wife appointed several times, by way of 
mtge., with provisoes for reconveyance to the 
former uses ; & at length appointed, with a i)ower 
of sale & a proviso for reconveyance to W. R. & 
his wife in fee. W. B. survived his wife, & sold 
his supposed equity of redemption. 

On a Dill filed by parties claiming under the trusts 
of the original settlement against the representa- 
tives & other persons claiming under W. B., the 
husband, for redemption : — Held : under the last 
mtge. deed W. B. & hw wife did not take an 
absolute fee in the equity of redemption j &, 
therefore, pltfs. were entitled to redeena against 
the representatives of the purchaser, the intention 


this acervinifto settlor dvring mcarrgage,^ 
— Aruit V, Bbbdin (1866), 17 1. Oil. R. 
165.-~IR. 

o. MutwU se&Ummt of life interest 


with power to alter during respectwe 
Uvea — Property reinvested on terms con- 
veying dSaolvte WHe on survivor^ 
Whether predeasaaing aetUor a property 


atm bound by mutual aettlement .] — 
Renton's Tbustbbs v, Aubon (1376), 
3 R. (Ct. of Sefls.) 1142 ; 13 So. L. R. 
696.— SCOT. 
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Settlements. 


Sect, 3 . — Setttementa created hy deed: Suh-aect. 3 

E,’\ 

to alter the original devolution of the estate not 
being sufficiently apparent. 

Declaration, or clear intention equivalent to it, 
necessary to change the use. — Whitbread v. 
Smith (1854), 3 De G. M. & G. 727 ; 2 Eq. Rep. 
377 ; 23 L. J. Oh. 611 ; 23 L. T. O. S. 2 ; 18 Jur. 
475 ; 2 W. R. 177 ; 43 E. R. 280, L. 0. & L. JJ. 
Annotations : — Oonsd. Heather v. O'Neil (1858), 2 De G 

& J. 399. Reid. Sharshaw v. Gibbs (1854), Hay, 333. 

107. Conflicting clauses In settlement — ^Rejec- 
tion of one clause only If absolutely necessary.] — 

Where a deed contains inconsistent clauses, the 
ct. very reluctantly rejects one altogether, 
never, unless it is absolutely impossible to reconcile 
the inconsistencies. — ^Bush v. Watkins (1851), 
14 Beav. 425 ; 51 E. R. 350. 

108. Presumption that child takes vested 

Interest at twenty-one.] — ^When clauses in a settle- 
ment are conflicting, the rational presumption is 
that a child attaining twenty-one takes a vested 
interest. 

In a settlement, the limitation was to the children 
“ who should be living at the time of the decease 
of the father ” ; this was controlled by the gift 
over ; — Held : a child who died in the life of her 
father, having attained twenty-one, was held 
entitled to a share. — Dixon v. Barkshire (1865), 
34 Beav. 537 ; 55 E. R. 742. 

109. Omission of words — “ Only ’’ or 

no more.*’] — Pott v. Lee (1714), 1 Eq. Cas. 

Abr. 157 ; 21 E. R. 956. 

110. Estates In tall male & female for 

successive life tenant — Priority of estate.] — The 
settlor conveyed real estate to trustees in fee, to 
the use of A., B., 0. & four others successively, 
for life, &> afterwards upon trust to convey to all & 
every the sons & daughters of the eight tenants 
for life, ‘‘ who should be then living, & to the heirs 
male & female of his, her & their body & bodies 
respectively, in a course of entail,” the sons & 
daughters of A., & their heirs, to take before all 
the other persons named, & the sons & daughters 
of B. & their heirs to take next after the sons & 
daughters of A. & their heirs, & similar as to the 
five others in succession, & the sons of aU & every 
the persons last above named & the heirs, etc., 
to take before the daughters & their heirs ; — Held : 
the daughters of A. took in priority of the sons of 
B. — Randall v. Daniel (1857), 24 Beav. 193 ; 
53 E. R. 831. 


Mistake of parties.] — See Mistake, Vol. 

XXXV., p. 116, No. 207. 

Recital operating as estoppel.] — See Estoppel, 
Vol. XXI., pp. ^-202. 

Covenants to settle after acquired property.] — 
See Part III., Sect. 4, sub-sect. 5, poat 

E, Particular Worda and Phraaea, 

114. “ Attempt to Impeach the settlement ” — 
Action to determine rights thereunder.] — Sterling 
(Earl) v, Lbvingston (1672), 2 Rep. Oh. 75 ; 15 
Sim. 019, n. ; 21 E. R. 620. 

Annotation: — Reid. Cooke v. Turner (1849), 14 L. T. O. S. 
413. 

116. “ Begotten ** or ** to be begotten.”] — 

The words begotten & to be begotten are the same 
as well on construction of wills as settlements, & 
take in all the issue after begotten, & although 
upon the death of testator there was then only a 
daughter born, yet upon the birth of another 
child, the estate shall open & take in the afterborn 
son (Wright, Lord keeper). — Cook v. Cook 
(1706), 2 Vern. 545 ; 23 E. R. 952. 

Annotations: — Consd. Doe d. James v. Hallett (1813), 1 
M. & S. 124. Reid. Gore r. Gore (1733), Kel. W. 254 ; 
Early v. Benbow (1846), 2 Coll. 342 ; Locke v. Dunlop 
(1888), 39 Ch. D. 387. Mentd. Cray r. Willis (1729), 2 
P. Wms. 529 ; BufTar v. Bradford (1741), 2 Atk. 220 ; 
Elliot V. Jekyl (1755), 2 Ves. Sen. 681 ; Pickering v. 
Towers (1758), 1 Eden, 142 ; Keene d. Plnnock v. Dickson 
(1783), 3 Doug. K. B. 312 ; Forrest v. Whiteway (1849), 
3 Exch. 367 : Edwards v. Champion (1853), 3 De G. M. 
& G. 202 ; Allgood v. Blake (1872), L. It. 7 Exch. 339. 

118. .1 — ^A settlement of money to be paid 

to such chil(iren ” as shall be begotten, etc.” but 
” that if the husband shall die without any children, 
then the said money shall be paid to A.” extends 
to a child in ease at the time the settlement was 

made. — Slingsby v. (1718), 10 Mod. Rep. 

397 ; 2 Eq. Oas. Abr. 658 ; 88 E. R. 780, L. C. 

117. .1 — ^Provision for daughters to be born 

shall extend to daughters then begotten. — 
Hewet V. Ireland (1718), 1 P. Wms. 426 ; 2 
Coll. 344, n. ; GUb. Ch. 145 ; Prec. Ch. 489 ; 24 
E. R. 456, L. C. 

Annotations : — Consd. Doe d. James v. Hallett (1813), 1 
M. & 8. 124; Early v. Benbow (1846), 2 Coll. 342 ; 
Barnes v. Jennings (1866), L. R. 2 Eq. 448 ; Locke v. 
Dunlop (1888), 39 Ch. D. 387. Reid. Abbott v. Middle- 
ton, Ricketts V. Carpenter (1858), 7 H. L. Cas. 69. 

118. ” Cattle & stock.”] — Cattle & stock upon 
a plantation or penn in Jamaica are, by the law of 
the island, personal estate, & not affixed to the 
freehold. 

A., by bond, in consideration & contemplation 
of marriage, bound himself in a certain sum, for 


. the purposes of his intended marriage settlement, 

D. Recitals, to mortgage certain estates “ & properties & the 

111. Binding effect governed by Intention — lands thereto belonging, & their respective appiH- 

Recltal by father — Whether binding on daughter’s tenances ” in the island of Jamaica, of which he 
property.] — Seambrv. Bingham, Strode v. Strode, was seised in fee, & to raise a certain sum by way 
No. 752, poat, of settlement. By a mtge. by way of settlement, 

112. Interest to vest only on son surviving pursuance of such bond, A. mortgaged {inter 

both parents.] — ^By the recitals contained in a olio>) the said estates & penns, & appurtenances, & 
settlement, the intention of the settlor was plain fi*!! & every the cattle, stock, & plantation imple- 
that a son, then in eaae^ should only take absolutely nients ” ; — Held : cattle & stock upon the estate 
in the event of his surviving botn his parents, & ^ penns were not included in the bond, & though 
also attaining twenty-one ; by the subsequent mtge. deed, made in pursuance of such bond, 
limitations, an absolute interest vested in such was by way of marriage settlement, yet it could 
son on his attaining twenty-one, though dying in enlarge the provisions of the bona. — Turner 
the lifetime of one of such parents : — Held : the Barclay (1854), 9 Moo. P. C. 0. 264 ; 14 E. R. 
intention must prevail, & no vested interest passed 297, P. C. 

under such limitations. — Law v, Davby (1833), 2 “ Prom & after the decease of A.” — ” Or 

L. J. Ch. 82. other sooner determination of the term ” supplied.] 

113. Operation as covenant to pay.] — Graves — Goodtitlb d. Weston v. Burtbnshaw (1772), 

V, White (1680), 2 Eq. Cas. Abr. 662 : Preem. Ch. 1 Peame on Contingent Remainders, 10th ed., 
67 ; 22 E. R. 648, L. C. App. I., 670. 

control^ operaUve v«rt.]See Dbbds. b! 

Vol. A. VII., pp. 30^-370. ^ 328 ; Llgbtfoot v, Maybery, [1914] A. 0. 782. 
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120. Issue.] — Grandchildren & great-grand- 
chil<^en included by the term “ issue*’ & the word 
“ children ** following it, explained as meaning 
“ issue ** likewise. — Wyth v. Blackman (1749), 
1 Ves. Sen. 106 ; 27 E. B. 979 ; sub nom, Whythb 
V, Thurlston, Amb. 666, L. C. 


AtmofcUt^ :—Expld, Davenport v, Hanbnry (1796), 3 Ves. 

257. Consd. Harley v. IVQtford (1855), 21 Beav. 280 ; 

^ Hopkins* Trusts (1878), 9 c3h. D. 131. Apld. 2ie 

Warren^s Trusts (1884), 26 Oh. D. 208. Refd. Doe d. 

Devonshire v. Cavendish (1782), 4 Term Rep. 741. n.; 

Radoliffe v. Buckley (1804), 10 Ves. 195 ; Orford v. 

OhMohlll (1814), 3 Ves. & B. 59 ; Doe d. Smith v. Webber 

(1818), 1 B, Sc Aid. 713 ; Pride v. Fooks (1858), 3 De G. 

& J. 252 ; Berry v. Berry (1861), 3 Gill. 134. Mentd. 

R. V. Darlln^on (1792), Nolan, 124. 

121. .] — Williams v. Jekyl, Elliot v. 

Jekyl, No. 100, ante, 

122. .] — A bond given by a father on the 

marriage of his daughter was conditioned for pay- 
ment of interest of a certain sum to the husband 
or his exors. during the obligor’s life, & also for 
payment of the principal to the husband or his 
exors. within a limited time after the obligor’s 
death, if any of the issue of the marriage should 
be living at that time ; there were children of the 
marriage who all died before the obligor, leaving 
grandchildren ; the grandchildren were deemed 
to be issue of the marriage within the meaning of 
the condition ; & consequently the husband’s 

exors. are entitled to recover on the bond. — 
Haydon V. Wii^HiRE (1789), 3 Term Bep. 372 ; 
100 E. B. 627. 


123. .] — The word issue ” unconfined by 

any indication of intention, includes all descend- 
ants. Intention necessary to restrain it to children. 
— Leigh v, Norbury (1807), 13 Ves. 340 ; 33 
E. B. 321. 

Annotations: — Consd. Pruen v, Osborne (1840), 11 Sim. 
132. Refd. Hampson v, Brandwood (1815). 1 Madd. 


124. .] — Issue, construed to mean issue 

living at the death, under the circumstances. — 
Tucker v, Harris (1832), 6 Sim. 638 ; 2 L. J. Ch. 
18 ; 68 E. B. 440. 

Annotations: — Refd. Bythesea v. Bythesea (1854), 23 L. J. 

Ch. 1004 ; White v. Hill (1867), L. R. 4 Eq. 265. 

125. .] — By a marriage settlement a sum 

of money was settled upon trusts for the husband 
for life, then for the wife for life, &, after the death 
of the survivor, upon trust to pay the principal 
among all the children & issue of the mtended 
husband, to be by him begotten on the body of the 
intended wife ; & if there should be no child or 
issue of the marriage, or, being such, they should 
all die in the lifetime of the smwivor of the husband 
& wife, upon other trusts : — Held : the children 
of the marriage, including those dying in the life- 
time of the survivor of the husband & wife, took 
the fund, & no other issue were entitled. — Gordon 
V, Hope (1849), 3 De G. & 8m. 351 ; 18 L. J. Ch. 
228 ; 12 L. T. O. S. 561 ; 13 Jur. 382 ; 64 E. B. 
612. 

Annotation Strutt v. Braitbwaite (1852), 5 De G. 

& Sm. 369. 

126. .] — “ Issue ** in a deed held to include 

grandchildren. 

J., by deed, assigned certain leasehold premises 
to trustees for the residue of a term of years, upon 


trust to pay the rents & profits to his daughter 
for life for her separate use, & upon the decease 
of her the said M. leaving issue of her body by her 
husband, upon trust to stand possessed of the 
assigned premises for such issue respectively, to be 
a vested interest & assigned to them at twenty-one, 
for an absolute estate & interest to them, their 
exors., administrators & assigns, as tenants in 
common. M. survived J. & died leaving several 
children & two grandchildren, children of a 
deceased daughter living at her death : — Held : 
the grandchildren were entitled to share in the 
gift to the “ issue ” of M. — South v, Searle (1856), 
27 L. T. O. S. 118 ; 2 Jur. N. S. 390 ; 4 W. B. 470. 

127. .] — Certain estates were vested in 

trustees in trust for sale, & after the death of B. 
to pay the proceeds amongst the twelve children 
of B. as described in the settlement, or such of 
them as should bo living at the time of the decease 
of D. & J., & the issue of such as might be then 
dead, to be equally divided between them, the 
issue to take the parent’s share ; but if any of such 
twelve children should die in the lifetime of D. 
& J., or the survivor of them, without leaving 
issue living at the decease of such survivor, then 
in trust to pay the share of the child who should 
die without such issue unto the survivors & sur- 
vivor of them, the issue of such as should be 
dead. Ten of the children survived D., but died 
in the lifetime of J. G., one of the ten children, 
left six children, one of whom, by this bill, prayed 
that the trusts might be carried into execution. 
W., another of the ten children, loft two children, 
one of whom died four months previously to J., 
leaving four children, & the question was, whether 
these four children were entitled to the share of 
their deceased parent : — Held : the word “ issue ” 
being used in conjunction with that of “ parent,” 
more remote descendants than children were not 
included in the word ” issue ” & therefore the 
grandchildren were not entitled to their parent’s 
share. — Anderson v. St. Vincent (Viscount) 
(1856), 2 Jur. N. S. 607 ; 4 W. B. 304. 

128. .] — By a settlement, a trust fund was 

settled after the death of husband & wife upon the 
children equally who should survive them. But 
if any child should die in the life of the husband & 
wife, & leaving ” issue ” then living, his share 
should go equally between the issue of such child, 
when & at such time as the respective shares of 
such child would have become due & payable : — 
Held : the “ issue ” of ” children ” took per stirpes ^ 
& that the successive generations of “ issue ” took 
their respective shares by substitution, & not con- 
currently, BO that grandchildren & great-grand- 
children could not take together as a class. — 
Bobinson V, Sykes (1856), 23 Beav. 40 ; 20 

L. J. Ch. 782 ; 28 L. T. O. 8. 114 ; 2 Jur. N. S. 
896 ; 63 B. B. 16. 


Annotations: — Refd. Davis v. Beimet (^1862), 5 L. T. 815 ; 
Re Orton*8 Trust (1866), L. R. 3 Eq. 375 ; Ralph v, 
Carrlok (1877), 5 Ch. D. 984 ; Re Flower, Matheson v. 
Goodwyn (1890), 62 L. T. 216. Mentd. Re Veale’s Trusts 
(1876), 25 W. R. 122. 


129. .] — By a marriage settlement, a fund 

was settled, after the death of the survivor of the 


PABT n. SECT. 8, SUB-SECT. 8.--E. 

120 i. Issue.] — By a marriage settle- 
ment land waa vested In trustees upon 
trust lor X. lor life, & Irom Sc after the 
decease of the said X. upon trust to 
the use ol the issue of X.’s body, her 
surviving, their heirs Sc assigns for 
ever as Joint tenants : — Held : issue 
meant descendants not children. — 
Byrne v. Byrne (1904), 4 8. E. 
N. S. W. 373 ; 21 N. S. W. W. N. 124. 
— AUS. 


120 ii. .l--i2e Howard *8 Trusts 

(1858), 7 I. Ch. R. 344.— IB. 

120 iii. .] — Re Bromhbad's 

Trusts, Public Trustee v. Brom- 
HEAD, [1922] 1 I. R. 75.— IB. 

120 Iv. .]— Where “ issue *’ are 

declared in a settlement to take the 
deceased parents* share the primary 
rule Is that the word issue'* 
should he ^ven its ordinary meaning 


of descendants,” unless the context 
shows that it is used in a restricted 
sense to mean children of the parent 
only ; & there is no rule of construo- 
tlon that in such a case the word is 
primd facie restricted to children, parti- 
cularly so when the gift to ” issue ** 
is independent Sc original Sc not suh- 
Btitntlonary. — Guardian Trust Sc 
Executors Co, of New Zealand, 
Ltd. V. Ramaob, [19271 N. Z. L. R. 
288.— N.Z. 
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Seci. 3 . — Settlements creaied by deed : Stib-secL 3, E 

husband & wife, in trust for the ** children then 
living, to be paid at twenty-one, & in case the 
parents should die “ without ieaving any lawful 
issue,’* then as the husband should appoint, & in 
default, “ in case there should be no child or 
children as aforesaid,” over. Children attained 
twenty-one, but they all died in the life of their 
p^ents, leaving issue, who survived the parents : — 
Held : the gift over took effect . — Re Heath’s 
Settlement (1856), 23 Beav. 193 ; 53 E. B. 75. 

130. .] — Under a marriage settlement 

after-acquired property of the wife was to be held 
in trust for the wife for life, & at her decease upon 
trust for all the “ issue ” of the marriage upon the 
same or the like trusts as were thereinbefore 
declared concerning certain specified settled pro- 
perty. Under the last-mentioned trusts the pro- 
perty was given after the deaths of the tenants for 
life “ to the children ” of the marriage, with a 
provision for the substitution of the ” issue ” of 
such children for their parents, in the event of 
the latter dying under twenty-one. There was 
also a maintenance clause confined to “ children,” 
& the gift over in both parts of the settlement was 
to take effect in default of ” children ” attaining 
twenty-one without leaving lawful ” issue ” living 
at their death : — Held : on the construction of the 
settlement it was obvious that the issue of children 
were only to take in substitution for, & not con- 
currently with their parents & that the word 
“ issue ” in the clause relating to the after- 
acquired property must be read “ children.” — 
Marshall v. Baker (1862), 31 Beav. 608 ; 7 
L. T. 303 ; 9 Jur. N. S. 396 ; 11 W. B. 78 ; 54 
E. B. 1276. 

131. .] — By a marriage settlement pro- 

perty was vested in trustees upon trust, after the 
death of the wife, to pay the rents & profits to the 
husband for life, or until he married again, & in 
case he married again & there was issue of the 
intended marriage, then to pay him one-half of 
the rents & profits, & out of the other half to levy 
& raise for the maintenance & education of one 
child one-fouith, of two or three children one- 
third, & of four or more children the whole income 
of such other half, & subject thereto to pay the 
whole income thereof to the husband for his life, & 
if there should be no issue, then to pay the whole 
of the rents & profits to the husband. The hus- 
band married again, & at the date of the decree 
there were four childi’en of the first marriage, two 
daughters & one son, who had attained twenty- 
one, one son under age, & a child of a deceased 
daughter ; — Held : the word “ issue ” was re- 
stricted to the first generation, & therefore, the 
child of a deceased daughter took no interest. — 
Frkwbn V. Hamilton (1877), 47 L. J. Oh. 391. 

132. .] — There is no absolute rule that, 

because the word issue ” is used in one or more 
clauses of a settlement as meaning ” children ” 
only, it must receive the same construction in 
every other clause. 

By a marria.ge settlement certain funds were 
assigned to trustees upon trust, after the death of 
the husband & wife, for the issue of the marriage 
as the wif« should by deed or will appoint, &, for 
want of such appointment, upon trust for the 
issue of the marriage, if more than one, in equal 
shares, the sons at twenty-one, & the daughters 
at twenty-one or marriage, Si in case there ^ould 
be but one child issue of the marriage, or, if more 
than one, So all but one should die without having 
become entitled, then in trust for such only or 
surviving child at the time thereinbefore limited 


or appointed ; &, in case there should not be any 
issue of the intended marriage, upon certain trusts 
therein mentioned. The wife by will appointed 
part of the trust fund to the five children of her 
late son A. ; — Held : the word ” issue ” in the 
power of appointment must be construed in its 
strictly tectmcal meaning, & therefore the appoint- 
ment was valid. — Be Warren’s Trusts (1884), 26 
Oh. D. 208 ; 53 L. J. Oh. 787 ; 60 L. T. 464 ; 32 
W. B. 641. 

Annotations: — Conid. Be Birks, Kenyon v. Birks, [1899] 
1 Cb. 703. Mentd. Re Wheatley, Smith v. Spenoe (1884), 
27 Oh. D. 606 ; Re Brooksbank, Beauolerk v. James 
(1886), 34 Ch. D. 160; Be Bradshaw, Bradshaw v. 
Bradshaw, [1902] 1 CJh. 436 ; Be Beedes’ Settlmt., Barrett 
r. Beales, [1906] 1 Oh. 266 ; Re Oliver’s Settlmt., Evered 
Leigh, [1905] 1 Ch. 191; Re Nash, Cook v, Frederick, 
[1910] 1 Oh. 1. 

133 . — Tlie doctrine that issue when 

collocated with parent is used in the restricted 
sense of meaning children applies to a deed as well 
as a will. — ^B arraclough v. Shiluto (1884), 53 
L. J. Ch. 841 ; 32 W. B. 875. 

In marriage articles.] — See Nos. 315, 316, 

post, 

134. Issue then In being.] — By a settlement 
made on his marriage, the settlor panted freehold 
lands to trustees upon trust for himself for life & 
after his death to convey the lands & pay the rents 
& profits ” unto or for the benefit of all & every or 
any one or more child or children, or any grand- 
child or ^andciuldren or other issue then in being 
of the said intended marriage,” for such estate or 
interest & in such shares & subject to such con- 
ditions as the settlor should by deed or will appoint. 
There was issue of the marriage several children, 
who all attained twenty-one. The settlor ap- 
pointed a portion of the lands to his eldest son, 
then of age, his heirs & assigns, & joined with him 
in mortgaging this portion. The son having died 
in his father’s lifetime i — Held : upon the true 
construction of the settlement the words ” then 
in being ” governed only the words ” grandchild 
or grandchildren or other issue,” <fc not the words 

child or children.” — L eader v. Duffey (1888), 
13 App. Cas. 294 ; 68 L. J. P. C. 13 ; 59 L. T. 9, 
H. L. 

Annotations Refd. Re Hamlet, Stephen v, Cimningham 
(1888), 39 Ch. D. 426 ; Re Wise’s Settlmt., Smith v. 
Waller, [1913] 1 Ch. 41. Mentd. Weardale Iron & Coal 
Co. V, Hodson (1894), 70 L. T. 632. 

136. “ Children or child or remote Issue.**] — 

In a settlement where property is given in default 
of appointment to ” the children or any the child 
or remoter issue ” of A. on the happening of certain 
contingencies, a child living at the happening of 
such contingencies will take to the exclusion of his 
issue. — Be Lund’s Settlement, Stanfield v. 
Keene (1903), 89 L. T. 606. 

136. “ ChUdren & grandchildren.’*] — Construc- 
tion of a will & settlement, as not comprehend- 
ing great-grandchildren under the description of 
children & grandchildren. — O rpord (Earl) v, 
Churchill (1814), 3 Ves. & B. 69 ; 35 E. B. 401, 
Annotation .—Held. Sanderson v. Bayley (1838), 4 My. & 

Cr. 66. 

137. i\ll & every or any child or children ** — 
Construed as one to exclusion of others.] — ^A 
power of appointment in a marriage settlement was 
to be exercised in favour of all & every or any 
child or children ” : — Held : those words conferred 
a right of appointing the whole fund to one or 
more, in exclusion of the others of such children. — 
Bland v. Plummer (1864), 9 L. T. 826. 

138. All property devised under a will — Con- 
strued as much as remained at date of settlement.] — 
A settlement of ” all Sd idn gpilAr the two-tmrd 
parts of all &; every the whole of my property. 
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goods, etc., belonging to me in the empire of 
Great Britain & the East Indies, lately willed & 
devised unto me by M,,** held to pass only two- 
thirds of such property as then remained, & did 
not extend to such parts of the property as had 
been spent previous to the settlement. — Cottekn 
V, Missing (1815), 1 Madd. 176 ; 66 E. R. 66. 
Annotation 8 : — Mentd. Hooper v, Goodwin (1818), 1 Swan 

485 ; M‘Fadden v. Jonkyns (1842). 1 Hare, 458. 

139 . “ Next of kin or personal representa- 
tives.'*] — In a marriage settlement moneys be 
longing to the wife were settled in default ol 
appointment by her, in trust for her “ next of kin 
or personal representatives,” subject as to part to 
a trust for the husband for life : — Held : on the 
wife’s death without exercising her power the 
husband was not entitled under the ultimate 
trust. — Bailey v, Wright (1818), 1 Wils. Ch. 
16 ; 1 Swan. 39 ; 37 E. R. 7, L. C. 

Annotations: — Apld. Bnlmcr v. Jay (18:U), 3 My. & K. 197 

Bold. lie Best’s Sottlmt. Trusts (1871), L. B. 18 Eq 

C80. 

140. “ Nearest of kin of the name of B.**] — 

By deed an estate was settled, after several ore- 
ceding estates tail, to the use of all & every the 
nearest of kin, in equal degi*ee, to D., at the time 
of her decease without issue of the name of B. 
Held : a person, who at the time of D.’s death was 
her nearest of kin, born with the name of B., but 
who was not her nearest of kin, & who had 
l^revious to D.’s death, married & assumed her 
husband’s name, was not entitled to lake under 
this clause in the deed. — Doe d. Wright v, 
Blhmptre (1820), 3 B. <fe Aid. 474 ; 106 E. R. 736. 
Annotations : — Refd. Boys v. Bradley (1853), 4 Do O. M. 

cSi O. 58. Mentd. Doc d. Blight v. Pott (1810), 11 Ad. 

& El. 842. 

141 . Household goods, furniture, etc.] — A feme 
sole trader who kept a horse & chaise to visit her 
customers, before marriage, by deed conve^yed to 
trustees “ all her household furniture, goods, & 
chattels,” specified in a schedule in which the horse 
& chaise were not included, & “all her stock-in- 
trade, materials & other articles belonging to hoi*, 
in & about her said business.” After marriage, she 
used the horse & chaise as before : — Held : the 
horse & chaise passed to the trustees by the deed, 
<fe were not liable to be taken in execution for the 
debts of her husband. — Dean v. Brown (1826), 5 
B. & C. 336 ; 8 Dow. & Ry. K. B. 96 ; 108 E. R. 
125. 

142 . .] — A marriage settlement, reciting 

that it had been agreed that the intended husband 
should settle &; assign all the household goods, 
furniture, plate, etc., belonging to him, & to which 
he would become entitled on the solemnisation of 
the said marriage, & set forth in an inventory ; 
witnessed, that in i)ur8uanco, etc., & in considera- 
tion, etc., the husband did assign all the household 
goods, furniture, etc., belonging to him, set forth 
in the inventory, to a trustee upon trust, after the 
marriage, to assign the same to such person as the 
wife should by deed or will appoint, &, in default 
of appointment, to permit her to retain possession 
& enjoy the said household goods, etc., therein- 
before described, & to sell the same for her sole 
use benefit, exclusive of the husband, & not 
subject to his debts, etc., & after the death of the 
wife upon trust for the husband, & after the death 
of the husband, in case the wife should survive 
him, in trust for the wife, but in case she should 


144 i. ** Survivor ” or ** survivors.*'] 
— Smith’s Trustees v. Smith’s Trus- 
tees (190M, 7 F. (Ct. of Seas.) 815 ; 
42 Sc. L. R. 657 ; 13 S. L. T. 190.— 

SCOT. 

p. “ To the same uses .*'] — Kings- 
J. — VOL. XL. 


die, during his life, then upon trust for him. The 
goods mentioned in the inventory were in a house 
in the possession of the husband ; a part of them 
belonged to the father of the wife, which he had 
agreed to give her, a part to the wife, & the re- 
mainder to the husband. The marriage was 
solemnised, the parties enjoyed the use of the 
furniture for five years, when they removed, & 
the husband, at the desire of the wife exchanged 
some articles, & sold some, & with the proceeds 
bought others. The trustee was informed of this, 
& approved, & ever since the husband & his wifo 
continued to use & enjoy the furniture : — Held : 
looking at the whole scope of the deed, the hus- 
band joined in conveying the whole of the goods 
to the trustee for the solo Sc separate use of his 
wife, the exchanging part of the goods. Sc the 
selling other parts & buying fresh goods, were 
acts done by the husband as the agent of the 
Irusteo, &; therefore the substituted goods must 
bo considered as belonging to the trustee. Sc sub- 
ject to the trusts of the deed. — Lane v. Grylls 
(1862), 6 L. T. 633. 

143 . Fixtures & fittings up.] — Suit instituted 
by husband against his wife, from whom he is 
separated, & the trustees of their marriage settle- 
ment, to enforce his claim in the marital right to 
certain furniture Sc tenant’s fixtures, alleged not 
to have been comprised in the settlement ; the 
furniture being in a house which is let ready 
fm’nished, pltf. claims two-tliirds of the rent, in 
respect of the furniture, Sc also two-thirds of the 
rent received already by his wife : — Held : the 
furniture in question was not comprised in the 
marriage settlement. 

The fixtures mentioned in the seltlement ai*o 
exclusively landlord’s fixtures. Sc I also think it 
clear that the fuimiture in question was not in- 
cluded in tlie settlement. . . . Tenant’s fixtures 
were not compiiscd in the expression “ fixtures ” 
Sc “ filtings-up ” did not include furniture (Wi- 
GRAM, V.-G.). — ►Simmons Simmons (1847), 6 PTare, 
3>r>2 ; 10 L. T. O. S. 106; 12 Jur. 8; 67 E. R. 
1202. 

Annotation : — Refd. lie Whitchuad, Ka p. Wliitehcad (1885), 

14 Q. B. D. 419. 

144 . “Survivor** or “survivors.*’] — Lands, 
hold in fee simple, wore, by settlement made in 
1752, conveyed to trustees, to tlio use of the settlor 
for life ; remainder to the use of his three daughters 
for their lives, as tenants in common ; remainder 
to the use of trustees to preserve ; remainder, as 
to the share of each daughter, to the use of her first 
Sc other sons succcssiveJy in tail male ; remainder, 
in case of the death of any one or more of the 
daughters without issue male, to the use of the 
survivors or survivor, during their or her respective 
lives or life, as tenants in common in case of two 
survivors, with remainder, in like manner as to the 
original share, to the use of the first & other sons 
of such surviving daughters or daughter in tail 
male ; remainder, in case all the daughters should 
fie without issue male, as to the share of each, to 
^he use of their daughters as tenants in common in 
tail ; Sc in case one or two of the settlor’s daughters 
should die without issue, the share or shares of such 
daughter or daughters, to go to the use of the 
daughters of the survivors or survivor, as tenants 
in common in tail general ; Sc in case all three 
ihould die without issue, then remainder over, with 


BURY v. Martin (190J)» ^ Ji* ' 

272 ; 18 N. S. W. W. N. 158. — AUS. 

q. ** After his 

to upon his ] -t ® 

Settlement (1888), 9 N. S. . L. It. 


(Law) 54 ; 4 N. S. W. W. N. 165.— 

AUS. 

r. ** PlarUalion.**] — Jackman v, 
Walsh (1882), 6 Nfld. L. 11. 367.— 

NFLD. 

t. After tlu decease of E.'* — 
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Sect. 3 . — Settlements created by deed : Suh-secL 3, E.] 

ultimate remainder to the use of the settlor in fee. 
He died soon after without disposing of the rever- 
sion : — Held : the words “ survivors or survivor 
were to be read “ others or other/’ Sc, consequently, 
the limitation over to the daughters of one of the 
settlor’s daughters, who had issue, was not de- 
feated by the death of that daughter in the lifetime 
of another, who subsequently died without issue, 
but that limitation took effect as a good cross- 
remainder. — C ole v. Sewell (1848), 2 H, L. Cas. 
186 ; 12 Jut. 927 ; 9 E. R. 1062, H. L. 

Annotations: — FoUd. He Palmer’s Settlmt. Trusts (1875), 
L. R. 19 Eq. 320 ; lie Friend’s Settlmt., Cole v. Allcot, 
11906] 1 Ch. 47. Reid. Smith v. Osborne (1857), 30 
L. T. O. S. 57. Mentd. Doe d. Davies v. Davies (1851), 
16 Q. B. 951 ; Monypenny v. Dering (1852), 2 De G. M. 
& G. 145 : Wolley v. Jenkins (1866), 23 Beav. 53 ; Re 
Finch, Abbiss v. Burney (1881), 17 Ch. D. 211 ; Re Frost, 
l^'rost V. Frost (1889), 43 Ch. D. 246 ; Whitby tJ. Mitchell 
(1890), 44 Ch. D. 85; Re Ashforth, Sibley v. Ashlorth, 
[1905] 1 Ch. 635 ; Re Nash, Cook v. Frederick, [1910] 1 
Ch. 1. 

145. .] — The word survivor ” in one of 

the clauses of a settlement may be read ‘‘ other ” 
in order to effectuate the clear intention of the 
parties, notwithstanding that the same word may 
require to be read in its natural sense in other 
clauses of the same settlement referring to the 
same fund . — Re Palmer’s Settlement Trusts 
(1875), L. H. 19 Eq. 320 ; 44 L. J. Ch. 247 ; 32 
L. T. 9 ; 23 W. R. 478. 

Annotations : -ConsA. Crons r. Moltby (1875), L. R. 20 
Eq. 378. Reid. Bockwith v. Beckwith (1876), 25 W. R. 6. 

140 , ,] — In 1836 real estate was by deed 

settled upon trust for the six daughters & one son 
of A. for their respective lives as tenants in com- 
mon, with remainder as to the share of each tenant 
for life to his or her child or children who being a 
son should attain the age of twenty-one, or being a 
daughter should attain that age or marry, & if 
more than one as tenants in common in fee ; pro- 
vided that if any one or more of the seven tenants 
for life should die, without issue, or leaving issue 
& such issue being a son should die under the age 
oi twenty-one, or being a daughter should die under 
that age 5 vithout having been married, then the 
original as well as the accrued share of any such 
tenant for life should go & be equally divided 
between “ the survivors survivor ” of them the 
seven tenants for Ufo & their, her & his issue 
respectively for such estates & interests & in such 
shares & proportions in all respects as the original 
shares of the seven tenants for life were directed 
to be divided ; & there was an ultimate limitation 
to the settlor in fee if all the seven tenants for life 
died without leaving issue who should live to 
attain twenty-one or marry as aforesaid. Four of 
the tenants for life died without issue. Another 
married & died leaving one child, who attained 
twenty-one & afterwards died. Another married & 
died leaving several children, all of whom attained 
twenty-one, & some of whom were still living. 
One tenant for life was stUl living : — Held : the 
words, “ survivors & survivor ” must be construed 
“ others & other,” & all the children of tenants for 
life who respectively attained twenty-one acquired 
absolute vested interests, irrespective of whether 
they did or did not survive deceased tenants for 
life or the tenant for life who was still living. — 
Be Friend’s Settlement, Cole v. Allcot, [1906] 


1 Ch. 47 ; 75 L. J. Oh. 14 ; 93 L. T. 730 ; 54 W. R. 
295. 

Annotation : — ^Reld. Powell v. Hellicar, [1919] 1 Oh. 138. 

147. ‘‘Die intestate Sc unmarried.’’] — Re 
Norman’s Trust, No. 1191, post. 

I 4 g. .] — Re Saunders’ Trust, No. 1193, 

post 

149 , ,] — Stoddart r. Savillb, No. 1177, 

post. 

150. .] — Re Mare, Mare v, Howby, No. 

1178, post 

161. .] — A wife, who had obtained a 

divorce from her first husband, by whom she had 
one son, by a settlement made in contemplation 
of a second marriage, settled a fund, upon the 
death of the survivor of herself & the intended 
husband, upon the usual trusts for the issue of the 
intended marriage, & if there should be no child 
who should become entitled thereunder a general 
power of appointment over the fund was reserved 
to her ; & in default of appointment the fund was 
to be held, in the event of her predeceasing her 
husband, in trust for such person or persons as 
under the Statutes of Distribution would have 
become entitled thereto at her death, had she died 
ossessed thereof intestate & “ without having 
een married.” There was no issue of the second 
marriage & the wife predeceased her husband 
without having exercised her power of appoint- 
ment. On the death of the husband the question 
arose whether the son of the former maniage was 
entitled to the fund as next of kin : — Held : the 
son was excluded by the terms of the ultimate 
trust, there being nothing in the context or in the 
circumstances of the case to modify the natural 
meaning of the words “ without having been 
married.” — ^Boyce v. Wasbrough, [1922] 1 A. C. 
425 ; 91 L. J. Ch. 369 ; 38 T. L. R. 483 ; sub 
nom. Re Ellis’s Settlement, Wasbrough v. 
Boyce, 127 L. T. 161, H. L. 

152. “Stock-in-trade.”] — A., a widow, who 
carried on business as a licensed victualler, pre- 
viously to her second marriage, executed a settle- 
ment, whereby she assigned ” her household goods, 
furniture, plate, linen, china, books, stock-in- 
trade, bremng utensils, & all other her effects,” 
& all her interest therein to trustees, upon trust 
for her separate use for life, & after her decease 
to sell the same, & divide the clear proceeds 
amongst her three children. The husband of the 
second marriage carried on the business, & sub- 
stituted, from time to time, stock-in-trade, in 
the place of that previously consumed in carrying 
on tne business : — Held : tne substituted stock-in- 
trade, as well as the original stock-in-trade, was 
contemplated by the settlement, & the same Sc the 
good-will of the business passed under the above 
words. — England v. Downs (1842), 0 Beav. 269 ; 
12 L. J. Ch. 85 ; 6 Jur. 1075 ; 49 E. R. 829 ; pre- 
tnotw proceedings (1840), 2 Beav. 522. 

Annotation : — ^Reld. Groves v. Wright (1856), 2 E. & J. 
347. 

153. “Sole.”] — The word “sole” in a will, 
has not a fixed technical meaning, throwing on 
the person who contests that meaning the necessity 
of showing, by implication, that it is not used in 
the particular instrument in its strict technical 
sense. In a maniage settlement it may, from the 
circumstances of the case, have a paHicular & 


Whether constituting a contingeni ^.] — 
Jones v, Smytue (1899), 32 N. 8. B. 
95,— CAN. 

a. “ Whole free proceeds ** of landa 
— Thinnings of vx)oda irielvded.^ — 
BREA.DAJLBANE’8 (MARQUIS) TRUSTEES 
V. Buckinqham (Duohess) (1854), 


16 Dun], (Ct. of Sobs.) 359 ; 26 So. 
Jut. 170. — SCOT. 

b. “ Conguest or oegfuire,”] — The 
word “ conquest ** when used as a 
verb active, & not as a noun snbsteui- 
tive, has a wide & flexible signifioation. 


Where a lady had, by ante-nuptial 
settlement, aaslgued & conveyed to 
trustees whatever she might ** con- 
quest or aoquire during the mar- 
nage : — Held ; the words "conquest ** 
& acquire/* so used, were sumcient 
to pass to the trustees property of 
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exclusive meaning attached to it. — M assy v, 
Bowen (1869), L. B. 4 H. L. 288 ; 23 L. T. 141, 
BL. D. 

Annotaiwns Re Graham’s Trusts (1872), 20 W. R. 

289 ; Re Peacock’s Trusts (1879), 10 Ch. D. 490. 

154. “ Part share & interest .'*] — Rc Hbnrique’s 
Trusts, [1876] W. N. 187. 

166 . “ Eldest son ” — Younger son becoming in 
fact eldest.] — A sum of money was settled upon 
trust for the husband & wife, & the survivor of 
them, for life, & after the death of the survivor, 
upon trust to transfer the same to all the children 
of the marriage equally, except an eldest or only 
son ; the shares to vest at the age of twenty-one, 
& the share of any son who died before the period 
of vesting to accrue for the benefit of the others, 
except an eldest or only son. There were six sons, 
of whom the first & last born died in infancy ; the 
second attained twenty -one, & succeeded his father 
in the title, but died without issue ; the tliird & 
fourth born attained twenty-one & died without 
issue ; the fifth born attained twenty-one & suc- 
ceeded his brother in the title : — Held : the second 
son was the “ eldest son ” within the meaning of 
the settlement, & as such to be excluded from 
participation in the settled fund. — Re Rivers’s 
Settlement Trust (1870), 40 L. J. Ch. 87 ; 24 
L. T. 253 ; 19 W. B. 318. 

156. .] — By a marriage settlement 

made in 1861 real estate was limited to uses under 
which A. became tenant for life with remainder 
to his first & other sons in strict settlement. On 
the same day was executed a settlement of per- 
sonalty by which it was declared that after the 
death of A. & his intended wife the trustees should 
stand possessed of the trust funds in trust for the 
children of the marriage “ other than an eldest or 
only son or other son who before attaining the 
age of twenty-one years shall be or become the 
heir male or heir male apparent of ” A. as A. & 
his wife should appoint. Each of the settlements 
was made in considei‘ation of the marriage, but 
neither of them contained any express reference 
to the other. A. had five children, a son W., who 
attained twenty-one, disentailed & resettled the 
estate, & died a bachelor in 1899 ; a son V., who 
attained f/wenty-one, became eldest son on the 
death of W., took a life interest under the re- 
settlement ; B., who died an infant ; & two others 
who were still living. A. died in 1910, & V. 
thereupon became entitled to the settled real 
estate for his life : — Held : the two settlements 
must be read together, but V. was not excluded 
from a share in the settled personalty. 

I think it is equally clear that, in considering 
whether children who are in fact younger children 


have become eldest sons, the ct. will not hold that 
a child who does not take the bulk of the estate 
has become an eldest son within the meaning of 
the clause though at the time of the distribution 
he is in fact the eldest child (Parker, J.). — Re 
Wrottesley’s Settlement, Wrottesley v, 
Fowler, [1911] 1 Ch. 708 ; 80 L. J. Ch. 457 ; 104 
L.. T. 281. 

Annotation .—Reid. Re Cavendish’s Sottlmt., Grosvenor v. 

Butler (1912), 106 L. T. 610. 

167. .] — The estate of an eldest son 

who attained the age of twenty-one years, but 
died a bachelor & intestate, in the lifetime of his 
father, & without having executed any disentailing 
assurance of the family property, was held entitled 
to share in the funds of the personalty settlement 
which were held by the trustees, in default of 
appointment, “ upon the trusts following, that is 
to say, if there shall be but one chUd of the said 
intended marriage, other than such eldest or only 
son as aforesaid, in trust for that one child to be 
an interest vested in such child being a son at the 
age of twenty-one years or being a daughter at 
the age of twenty-one years or day of marriage 
which shall first happen, & if there shall be two or 
more children of the intended marriage other than 
such eldest or only son as aforesaid then in trust 
for such two or more children in equal shares.” — • 
Re Oavendisu’s Settlement, Grosvenor v. 
Butler (1912), 106 L. T. 510 ; 66 Sol. Jo. 344. 

-.] — SeCy further, Part IX., Sect. 6, 
sub-sect. 3, B., post 

158. Or."] — Re Coley, Gibson v, Gibson, 

No. 1112, post 

169. “ Uterine " brothers & sisters.] — A gift to 
** uterine ” brothers & sisters is a gift to brothers 
& sisters by the same mother but by a different 
father. — Re Vincent, Public Trustee v. Vincent 
(1926), 70 Sol. Jo. 1220. 

160. “ Live & dead stock."] — ^A settlor who 
had resettled his estate, made by a subsequent deed 
a declaration of trust that the trustees should bo 
entitled to “ the whole of the live <& dead stock ” 
to be found at his death on certain farms, & he 
afterwards removed to these farms a stud of 
thoroughbred racehorses. At the time of his 
death certain thoroughbred stock was on the farms : 
— Held : the racehorses did not pass under the 
deed, as it must be construed as relating only to 
stock found in the ordinary way on the farms 
carried on as agricultural holdings. — Re Cadogan 
Settled Estates, Richmond & Gordon (Duke) 
V. Cadogan (1915), 31 T. L. R. 536. 

" Sterling lawful money of Ireland."] — See 
Money & Money Lending, Vol. XXXV., p. 171, 
No. 20. 


every kind wliich during the marriage 
bad come to her by succession. — 
Diogens V. Gordon (1867), L. K. 1 
Sc. & Dlv. 136.— 8C0T. 

c. Uousehold furniture, etc., includ- 


ing heir shiv movables — Greenhouses 
not included .] — Tod’s Trustees v. 
Finlay (1872), 10 Maoph. (Ct, of Sess.) 
422.— SCOT. 

d. Nearest of kin,] — Gregory’s 


Trustees v. Alison (1889), 16 ii. 
(Ct. of Sesfi.) (H. L.) 10 ; 26 Sc. L. K. 
787.— SCOT. 

e. .] — Hood v, Murray (1888), 

14 App. Cob. 124.— SCOT. 


H H 2 
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Part III. — Contracts for Settlements. 


Sect. l.—PAROL AGREEMENTS AND THE 
STATUTE OF FRAUDS. 

Sub-sect. 1. — In General. 


Statute of Frauds generally.] — See Contract, 
Vol. XII., pp. 118-172. 

161. Contracts within Statute of Frauds — 
Agreements In consideration of marriage.] — Hales 
V, Van Bebchem (1708), 2 Vern. (317 ; 23 E. R. 
1000, L. C. 

102. .] — An agreement made by the 

husband before the marriage, without writing, 
within Stat. Frauds. — Montacute (Viscountess) 
V. Maxwell (1720), 1 P. Wms. (518 ; 24 E. R. 541 ; 
sub nom, Mountacue (Dowager Countess) v. 
Maxwell, 1 Stra. 236 ; sub nom. Maxwell v, 
Mountacutb (Lady), Free. Ch. 526 ; 1 Eq. Cas. 
Abr. 19, L. C. 

.AriTiiotetioTW Consd. Pitcjalm v. Ogboumo (1751), 2 Ves. 
Son. 376. Reid. Wood v. Mldgley (1854), 5 Do G. M. & G. 
41 ; Barkworth v. Young (1856), 4 Drew. 1 ; Warden v. 
Jones (1857), 23 Beav. 487 ; Re Holland, Groggr. Holland, 
119021 2 Ch. 360. 


163. Collateral security for performance of 

agreement.] — Hales v. Van Berchem (1708), 2 
Vem. 617 ; 23 E. B. 1006, L. C. 

164. Promise to give portion to daughter — 

Not communicated to intended husband.] — ^A y- 
liffe V. Tracy, No. 210, post. 

165. Necessity for existing complete agreement.] 
— ^A father having agreed to settle a certain sum 
for the benefit of his daughter & the children of 
her intended marriage with Lord O., a memorandum 
of the terms of the settlement was by his direction 
written by his solr., & approved of by liim & Lord 
G., & he gave the solr. instructions to prepare such 
settlement, but died before the same was ready 
for execution, having by his will given the daughter 
real estates & a moiety of the residue of his personal 
estate. Lord G. married the daughter, & per- 
formed his part of the settlement, in conformity 
to the written memorandum ; — Held : the memo- 
randum was not a complete agreement, binding 
within Stat. Frauds ; & of an incomplete agree- 
ment there cannot be part performance, — Thynnb 
(Lady) v. Glengall (Earl) (1848), 2 H. L. Cas. 
131 ; 12 Jur. 805 ; 9 E. R. 1042, H. L. ; affg. 
S. C. sub nom. Glengal (Earl) v. Barnard 
(1836), 1 Keen, 709. 


Anrwtali^ :~0ojiad. Warden v. Jones (1857), 23 Beav. 

Beckton v. Barton (1859), 27 Beav. 99; 
Monteflore v. Gnedalla (1859), 1 De G. F. & J. 93 ; Camp- 
Campbell (1866), L^^R. 1 Eq. 383 ; Chiobestere. 

’ Lawson v. Dawson 
Lq. 604 ; Novln v. Drysdale (1867), L. R. 
4 Eq. 517 ; Murphy Bpeso (1875), L. R. 10 Exch. 126 ; 
RtmscII r. St. Aubyn (1876), 2 Ch. D. 398 ; Re Tussaud’s 
(1878), 9 Ch. D. 363 ; Crichton 
V. Crichton, [1895] 2 Ch. 853 ; Bell v. Balls, [1897] 1 Ch. 
663 ; Re Blundell, Blundell v. Blundell, [1906] 2 Ch. 222; 
Re Heather, Pumfrey v. Fryer, [1906] 2 Ch. 230. 


166. .] — C. proposing to marry H., wrote 

out a paper beginning thus : “In the event of a 
marriage between the undermentioned parties, 
the following conditions as a basis for a marriage 
settlement are mutually agreed upon.“ Then 
followed several sentences each in this form : “0. 
to do so &; so, H. to have so & so.“ No name of 
either party was signed to the paper, which was 
delivered by C. to H.'s solr. for the purpose of 


drawing the settlement. No settlement was ever 
executed ; it was dispensed with by H. at O.’s 
request, upon C.^s verbal promise to give H. certain 
advant^es by his will. C. died, & the will was 
not found to fulfil the promise ; — Held : H. was 
not entitled, independently of the question 
whether as a matter of fact there had been any 
waiver, to specific performance of the arrangements 
mentioned in the written paper as it did not 
constitute a contract within the meaning of Stat. 
Frauds. — Caton v. Caton (1867), L. R. 2 H. L. 
127 ; 36 L. J. Ch. 886 ; 16 W. R. 1, H. L. 
Annotations: — Consd. Strahan v. Graham (1867), 16 L. T. 
87 ; Coles v. Pllklnflrton (1874), L. R. 19 Eq. 174 ; Alder- 
son V. Maddlson (1880), 6 Ex. D. 293 ; Vlret v. Viret 
(1880), 50 L. J. Ch. 69. Reid, WUliams v. WllliamB 
(1868). 37 L. J. Ch. 854 ; Re Garratt's Trust (1870), 18 
W. R. 684 ; McManus v. Cooke (1887), 36 Ch. D. 681 ; 
.Tohnstone v. Mappln (1891), 60 L. J. Ch. 241 ; Dickinson 
V. Barrow, [1904] 2 Cn. 339 ; RawUnson v. Amos, [1925] 
1 Ch. 96. Mentd. Kronheim v. Johnson (1877), 7 Ch. D. 
60. 


Sub-sect. 2. — The Memorandum. 

A. In General. 

See, generally, Contract, Vol, XII., pp. 129 
et seq. 

167. What memorandum must contain — 
Parties.] — It is necessary that pltf. should prove a 
memorandum of the agreement, & it must be, I 
take it, a memorandum showing on the face of it, 
or by construction, all the essential elements of a 
contract — ^that is, the parties, the subject-matter, 
the agreement, & the consideration (Stirling, J.). 
— Vincent v. Vincent (1886), 65 L. T. 181 ; 35 
W. R. 7 ; sub nom. He Vincent, Vincent v. 
Vincent, 2 T. L. R. 814 ; affd. (1887), 56 L. T. 
243, 0. A. 

168. Subject-matter.] — V incent v. Vin- 

cent, No. 167, ante. 

169. Agreement.] — V incent v. Vincent, 

No. 167, ante. 

170. Consideration.] — Vincent v. Vin- 

cent, No. 167, ante. 

171. Memorandum drawn up by agent — 
Solicitor.] — T hynnb (Lady) v. Glengall (Earl), 
No. 165, ante. 

Whether memorandum constitutes bill of sale.] — 

See Bills oi’ Sale, Vol. VII., p. 26, No. 130. 

B. What is Sufficient Memorandum. 

See, generally, Contract, Vol. XII., pp. 131 
et seq. 

172. Correspondence.] — ^M oor v. Hart (1683), 
2 Rep. Ch. 284 ; 1 Vem. 201 ; 21 E. R. 680. 
Annotations : — Apld. Wanchford v. Fotherley (1694), 2 

Freom. Ch. 2()1. Refd. Jenktos v. Reynolds (1821), 6 

Moore, C. P. 80 ; Re Holland. Greggr v. Holland, [1902] 

2 Ch. 360. 

173. .] — One by letter under his hand 

promised £1,000, with his niece, but in the same 
letter dissuaded her from marrying pltf., but alter- 
wards was present at, & gave her in marriage. The 
ct, would not decree the payment of the £1,000, 
but left pltf. to his action at law. — D ouglas v. 
Vincent (1690), 2 Vem. 202 ; 23 B. R. 731. 


PART HI. SECT. 1, SUB-SECT. 2.— A. 

. must con- 

Gekaghty 

(1864), 4 I. Ch. R. 16.— IR. 


PART III. SECT. 1. SUB-SECT. 2 intended husband toUh knowledge of 

V ' conients.lr-CIu. : whether a^ietter 

I. Letter to intended wife containing written by a third person. Sc slffned by 

promise of settlement signed by third him, addressed to the intended wife, 

party — Duitery to intended wife by Sc deUvered to her by the intended 
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174. •.] — One by letter says he will give 

£3,000 portion with his daughter. The daughter 
marries, & the father is privy to it, & seems to 
approve of it ; daughter dies, & husband 
administers. Father decreed to pay the £3,000 
portion. — ^Wankford v. Fotherley (1694), 2 
Vern. 322 ; 23 E. R. 807 ; evh nom. Wanchford 
V. Fotherley, Freem. Ch. 201 ; affd. sub nom. 
Fotherley V. Wankford (1696), 15 Lords 
Journals, 531, H. L. 

176. .] — Promising by letter to give so 

much as a portion, sufficient to bring the agree- 
ment out of Stat. FVauds. — Seagood v. Meale & 
Leonard (1721), Free. Ch. 660 ; 22 E. R. 43. 
Ar^tcUions : — Refd. Barkworth v. Young (1856), 4 Drew. 1. 

Mentd. Maddlson v. Alderson (1883), 8 App. Gas. 467. 

176. ,] — Ludpjis v. Anstey, No. 242, post. 

17 *^* — ; — •] — ^ father, after having expressed 
an intention of making a larger provision for his 
younger children than he had before done, dies 
without having executed the intention. The son 
& heir-at-law, apprised of his father’s intentions, 
enters into a correspondence, in which he states 
a resolution on his part to make a further pro- 
vision for the younger members of the family. His 
sister’s allowance being £4,000, she marries on 
the faith of this correspondence : — Held : a good 
marriage settlement, & the son was bound to pay 
the £4,000. — Montgomery v. Reilly (1827), 1 
Dow. & Cl. 62 ; 1 Bli. N. S. 364 ; 6 E. B. 448, 
H. L. 

178. .] — A gentleman, the day before his 

marriage, wrote to the lady’s solr. as follows : “In 
the event of my marriage with Miss W. taking 

E lace before the settlements ore ready, I agree to 
er fortune being settled on herself, subject, of 
course, to certain conditions, chiefly relating to 
myself & the children of our marriage, if any.” 
The marriage took place without a settlement. 
The husband’s evidence verified a writing contain- 
ing the conditions referred to : — Held : the mar- 
riage must be presumed to have taken place on 
the faith of the agreement contained in the letter ; 
& there must, therefore, be the usual reference t-o 
chambers to approve of a proper settlement. — 
ViRET V. ViRET (1880), 17 Ch. D. 365, n. ; 50 
L. J. Ch. 69 ; 43 L. T. 493. 

Annotations : — Consd. Re Badcock, Kingdon v. Tagert (1880), 
17 Ch. D. 361 ; lie Spicer, Spicer v. Splccr (1901), 84 L. T. 
195. 

179. Bond reciting agreement.] — Holtham r. 
Ryland (1692), Nels. 205 ; 21 E. R. 826. 

180. Note promising to settle property — Proceeds 
of sale of wife's estate — Evidence of agreement 
antecedent to sale.] — Husband receiving proceeds 
of a sale of wife’s estate, & promising by a note or 
receipt to lay it out, pm'suant to trusts relative to 
other property : this note held evidence of the 
agreement antecedent to the sale, & estates pur- 
chased afterwards by the husband, were held to 
be bound. — A.-O. v. Whorwood U760), 1 Ves. 
Sen. 534 ; 27 E. R. 1188, L. C. 

Ar^tations Mentd. Cary v. Abbot (1802), 7 Vos. 490 ; 
Morio© V. Durham (Bp.) (1805), 10 Ves. 522 ; A.-G, v. 
Haberdashers* Co. (1834), 1 My. & K. 420. 

181. Ante-nuptial parol agreement — Writing 
made after marriage.] — Settlement after marriage, 
held to be voluntary, proof of its having been 
made in pursuance of a parol promise before mar- 
riage, failing, & ct. of opinion, that even if such 
promise had been proved to have existed, it would 
not have supposed a settlement made after 


marriage. — Spurgeon v. Collier (1758), 1 Eden, 
66 ; 28 B. R. 605. 

Annetations: — Consd. Re Holland, Gregg v. Holland, [1902] 
2 Ch. 360. Reid. Warden v. Jones (1857), 2 Do G. & J. 70. 

182. .] — A trader, before marriage, 

agrees by parol to settle all his stock on his in- 
tended wife ; which stock, it appeared afterwards, 
amounted then to £450 3 per cents., but in the 
marriage arts, it was stated to be £340 stock ; & 
the deed executed after marriage settled the same 
sum ; this mistake, proved & accounted for by 
the witness who prepared the deed, & by the 
bkpt. to have originated from the latter giving 
the sum of £340 as the value of the stock in money 
at that time, & the other setting it down as the 
amount of the stock itself, was admitted & agreed 
by the bkpt., after his bkpey. &: absconding, to be 
rectified by the alteration of the sum as it stood 
in the arts. & the deed from £340 stock to £450 
stock ; which was accordingly done, & the instru- 
ment re-executed, with the consent of the bkpt. 
& his wife, & the trustees : & the whole stock 
having been sold out by the bkpt. before his 
bkpey., &, the amount paid into the hands of the 
trustees before such alteration, who after the 
bkpey. purchased other stock with the money ; — 
Held : however such an alteration might avoid 
the instruments if done with the consent of the 
parties interested ; yet, inasmuch as one of the 
parties, the feme covert^ to whom no fraud was 
imputed, was incapable, by such consent, of 
exonerating the trustees from the performance of 
the trust ; but equity would probably set up 
again the destroyed instruments in her favour ; 
the trustees, who had received such money under 
the instruments when they existed in a valid 
form, held the same subject to the purpose of the 
trust, & not for the benefit of the bkpt.’s estate ; 
& the assignees could not recover in assumpsit 
from the trustees the value of the stock originally 
included in the marriage arts. & deed, but only 
the surplus, such surplus they were entitled to 
recover at law, the agreement for the settlement 
of the whole stock not being evidenced by writing 
before marriage within Stat. Frauds ; but being 
the subject of equitable jmisdiction only, under 
the circumstances. — SiiAW v. Jakeman (1803), 4 
East, 201 ; 1 Smith, K. B. 14 ; 102 B. R. 807. 
Annoiatim : — Refd. Re Holland, Gregg v, Holland, [1901] 

2 Ch. 145. 

183. — -.] — SuRCOME V. Pinniger, No. 

205, post. 

-.] — Sec, also, Contract, Vol. XIL, 
p. 129, Nos. 860-862. 

184. .] — Invalidity of a parol agreement 

of the husband prior to marriage to settle his 
wife’s property. — Spicer v. Spicer, Spicer v, 
Dawson, Lawpord v. Spicer (1857), 24 Beav. 
365 ; 26 L. J. Ch. 704 ; 29 L. T. O. S. 136 ; 3 
Jut. N. S. 1161 ; 5 W. R. 431 ; 63 E. R. 398. 

Annotaiion: — Refd. Giacometti v. I^rodgci-s (1873), 8 Ch. 

App. 338. 

Statement in affidavit by promisor.] — See 
Contract, Vol. XII., p. 129, No. 863. 

185. Recited In post-nuptial settlement — 

No acknowledgment by ferae coverte — Whether 
court will supply want of acknowledgment.] — 
Lassence V. Tierney, No. 203, post. 

180 . Whether existence of ante- 

nuptial agreement may be disproved.] — A post- 
nuptial settlement was made by A. & his wife of 
a share of real & personal estate of the wife, in the 


husband, with a knowledge on Uls 
part of Its contents, evidencing an 
agreement for a settlement by aim, 
would bo a sufficient writing under 


Stat. Frauds signed by the agent of 
the party to be charged. — Gillespie 
V. (Jrovbr (1852), 3 Gr. 558 ; 21 

O. K. 337.— CAN. 


g. Letter promising to leave properly 
by will in preference to settlement .] — 
Arthurb t.*DlLLOM (1860), 2 Ir. Jur. 
162.— IR. 
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Sect, 1 . — Parol agreeme^iia and the Statute of Frauds : 
^ sub-sects, 3 <&: 4»3 

hands of trustees. No notice was given to the 
trustees, & no fine was levied. The deed recited 
the ante-nuptial agreement, but it was proved 
that there never was any. The effect of the 
settlement was to give the husband a life estate, 
with remainder absolutely to the survivor, & 
there was no provision for children : — Held : both 
husband & wife desiring it, this deed was a nullity ; 
as against the husband it was voluntary ; & it 
was not such a settlement as the ct. would enforce 
against the wife. The property was therefore 
treated as if it had never been settled. — H ogarth 
V, Phillips (1858), 4 Drew. 3G0 ; 28 L. J. Ch. 195 ; 
32 L. T. O. S. 155 ; 4 Jur. N. S. 1093 ; 7 W. R. 
(59 ; 62 E. R. 139. 

187. .] — Scmhle : the mere fact of a 

post-nuptial settlement reciting a parol ante- 
nuptial agreement is not sufficient to satisfy Stat. 
Frauds. — C ooper v, Wormald (1859), 27 Beav. 
266 ; 7 W. R. 402 ; 54 E. R. 104. 

Annotation : — Retd. He Whitehead, Ex p. WhlUhoad (1885), 
14 Q. B. D. 419. 

188. .] — A post-nuptial settlement 

to which the testamentary guardians of the wife, 
then an infant, were parties recited that previously 
to the marriage the husband agreed to make such 
a settlement of the wife’s fortune as was therein- 
after contained : — Held : the deed constituted 
such a deed or memorandum of the recited parol 
ante-nuptial contract in consideration of marriage 
as satisfied Stat. PYands, s. 4. — He HoLiiAND, 
Gregg v, Holland, (1902] 2 Ch. 360 ; 71 L. J. Ch. 
518 ; 86 L. T. 542 ; 60 W. R. 575 ; 18 T. L. R. 
563 ; 46 Sol. Jo. 483 ; 9 Mans. 25i), C. A. 

Annotaiiona : — Consd. JRc Gillespie, Ex p. Knapmaii, The 

Tiustoo V. Gillespie (1913), 20 Mans. 311. Refd. He 
Davies, Exp. Milos, [1921 ] 3 K. li. 628. Mentd. Carruthers 
V, Peake (1911), 55 Sol. Jo. 291. 

Ig 9 . Not recited in post-nuptial settle- 

ment.] — In 1857 an infant engaged to be married 
wrote to iiis intended wife, promising that on 
coming of age he would give her seven specified 
houses. The marriage took place in 1859, after 
he came of age. In 1872 he executed a deed, not 
referring to any previous agreement, by which 
he conveyed the above &; two other houses to 
trustees, upon trust for his wife for life, for her 
separate use, & after her death upon trust for 
himself for life, & after the death of the survivor, 
upon such trusts as the wife should by deed or will 
appoint, & in default of appointment, in trust for 
her in fee. He subsequently agreed to sell three 
of the houses, & the purchaser sued for specific 
performance : — Held : the purchaser was entitled 
to specific performance, for as the settlement did 
not refer to any previous agreement, dealt with 
other property than that mentioned in the letter 
of 1857, & settled the property in a different way, 
there was no ratification in writing of the promise 
contained in that letter, & the settlement there- 
fore was voluntary, void as against a purchaser 
for value. — T rowell v, Shenton (1878), 8 Ch. D. 
318 ; 47 L. J. Ch, 738 ; 38 L. T. 369 ; 26 W. R. 
837, C. A. 

Annotations : — Distd. He Holland, Grogg v, Holland, [1902] 
2 Ch. 360. Mentd. He Oroasdell & Cammell, Laird (1906), 
75 L. J. K. B. 769. 

C. Signature, 

190. Necessity for signature — No signature by 
either party.] — Marriage agreement reduced into 
writing, though not signed by either party, yet 
decreed to be performed. — Cookes v, Mascal 


(1690), 2 Vern. 200 ; 1 Eq. Cas. Abr. 22 ; 23 E. R. 
730. 

Annotations : — Reid. Wanchford v, Fotherley 

Freem. Ch. 201 ; Luders v, Anstey (1799), 4 

Jorden v. Money (1854), 6 H. L. Caa. 185 ; B. 

Gregg V, Holland, [1902] 2 Ch. 360. 

191. Signature by plaintiff only.] — ^A mar- 

riage treated betwixt pltf. & deft.’s daughter, & 
the arts, signed by pltf., but not by deft. ; but 
deft, permitting pltf. to court his daughter ; & not 
declaring his dishke to the marriage, & permitting 
the young couple to live with him. Ct. decreed 
deft, to pay the portion according to the arts. — 
Halfpenny v. Ballet (1699), 2 Vern. 373 ; 23 
E. R. 836 ; sub nom. Mallet v. Halfpenny, 1 
Eq. Cas. Abr. 20, L. 0. 

Annotations : — Refd. Bawdes v. Amhurst (1715), Free. .Ch. 

402 ; Wolford v. Beezoly (1747), 1 Vos. Son. 6. 

192. .] — I know no case where an agree- 

ment, though it is aU written with the party’s own 
hand, has been held sufficient, unless it has been 
likewise si^ed by the party, &, the party’s not 
signing it is an evidence that he did not think it 
complete ; he has left it to an after consideration, 
& might afterwards make alterations or additions 
in it ; & therefore, unless it is either signed by him, 
or something equivalent done, to show that he 
looked upon it as completed & perfected, I tliink 
such writing by the party himself is not sufficient 
to bind him within that statute [Stat. Frauds] 
(Lord Cowper, C.). — Bawdes v, Amhukst (1715), 
Free. Ch. 402 ; 1 Eq. Cas. Abr. 21 ; 24 E. R. 180. 
L. C. 

AnnntatUnis : — ^Distd. WelforJ v. Bcazoly (1747), 3 Atk. 

503. Refd. Tyrrell v. Hope (1743), 2 Atk. 658 ; Coles v. 

Trecothick (1804), 9 Ves. 234. 

193 . Signature as witness — By donor of 

property to be settled — Effect of knowledge of 
contents.] — A mother agreeing to give her daughter 
£1,000, which by the daughter’s marriage arts, 
was to be settled for her separate use, decreed to 
perform it. Her signature to those arts, as a 
witness, she knowing the contents, is sufficient 
evidence of the agreement therein recited within 
Stat. Frauds, although she was not in terms a 
party to them. — Welpord v, Beazkly (1747), 3 
Atk. 503 ; 1 Ves. Sen. 6 ; 27 E. R. 855, L. C. 

Annotations : — Apld. Barkworth v. Yoirntf (1856), 4 Drew. 1. 

Refd. Coles v. Trecothick (1804), 1 feinith, K. B. 233 ; 

Gibson V. Holland (1865), L. K. 1 C. P. 1 ; He Hoyle, 

Hoyle r. Hoyle, 11893] 1 Ch. 84. 

194. Statement in affidavit of promisor.] — 

Pltf. stated in his bill a verbal promise given by 
testator before pltf.’s marriage with his daughter 
that he would leave a share of his property to her 
by his will & a subsequent affidavit by testator 
referring to the words used by him when he gave 
the promise. On demurrer : — Held : the promise 
was in compliance with Stat. Frauds, s. 4. — Bark- 
worth V, YOUNG (1856), 4 Drew. 1 ; 26 L. J. Ch. 
153 ; 28 L. T. O. S. 199 ; 3 Jur. N. S. 34 ; 5 W. R. 
156 ; 62 E. R. 1. 

Annotations : — A] old. Re Hoyle, Hoylo r. Hoylo, 11893] 1 Ch. 

84 : He Holland, Groggv. Holland, [1902] 2 Ch. 360. Refd. 

Goldicutt V. Townsend (I860), 28 Beav. 445 ; Patch v. 

Shore (1862), 11 W. 11. 142 ; Trowell v. Shenton (1878), 

8 Ch. D. 318 ; Futcher v, Futcher (1881), 60 L. J. Ch. 735 ; 

Lucas V, Dixon (1889), 22 Q. B. D. 357. Mentd. Re 

Brockman’s Trust (1869), 5 Ch. App. 182. 

Signature to memorandum generally.] — See 
Contract, Vol. XII., pp. 152-160, Nos. 1053-1143. 


(1694), 2 

VOS. 601 ; 
J Holland, 


Sub-sect. 3. — Admissibility op Evidence Other 
THAN Memorandum. 

5'ee, generally , Contract, Vol. XII., pp. 160, 161, 
Nos. 1144-1171 ; Deeds, Vol. XVII., pp. 802-348. 


PART III. SECT. 1, SUB-SECT. 2. — C. 

h. Necessity for signature — Signature 
vy notaries,}-— Ail ante-uuptiu con- 


tract not slerned by the parties but 
by notaries in their own names, 
they having full authority to do so, 


was held eufflclently signed within 
Stat. Frauds. — T aillifeb v, Tail- 
LIFBB (1891), 21 O. R. 387.— UAN. 
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196 . Fraud ol defendant.] — Halfpenny v. Bal- 
LET, No. 191, ante, 

190 . Loss ol correspondence.] — Jameson v. 
Stein, No. 246, post 

197 . Loss occurring through unforeseen 

& Inevitable accident.] — A pre-nuptial agreement 
to settle property on tne wife will be enforced even 
though the letters which constituted such agree- 
ment have been lost, if the loss can be proved to 
have occurred through an unforeseen & inevitable 
accident & if the existence &; substance of the 
letters can be clearly established by the evidence. — 
Gilchrist v. Herbert (1872), 26 L. T. 381 ; 20 
W. B, 348. 

198. To explain express terms of contract — 
‘‘Her share.*’] — Laver v. Fielder, No. 227, 
post. 


Sub-sect. 4. — Part Performance. 

199. General rule.] — Plea of Stat. Frauds to 
discovery of a parol agreement not allowed where 
part performance. — Taylor v. Beech (1749), 1 
Ves. Sen. 297 ; 27 E. E. 1042. 

Annotations: — Folld. Surcome v. Plnniger (1853), 3 Do O. 

M. & G. 571. Consd. Re nolland, Gregg v. Holland, [1902] 
‘ 2 Ch. 360. Refd. Barkworth v. Young (1856), 4 Drew. 1 ; 
E Re Cameron & Wells (1887), 37 Ch. D. 32 ; McManus d. 

Cooko (1887), 35 Ch. D. 681 ; Shannan v. Sharman (1892), 

67 L. T. 834. 

200. .] — Surcome v. Pinniger, No. 205, 

post 

201. No part performance of incomplete agree- 
ment.] — Thynnb (Lady) v. Glengall (Earl), 
No. 165, ante. 

202. What are acts of part performance — Sur- 
render in accordance with agreement.] — A. being 
tenant for life under a settlement, with remainder 
to his wife for her jointure ; remainder to the 
issue male of the marriage ; remainder over, 
with a power to revoke all the uses, except those 
to his wife & her issue ; agrees, that in considera- 
tion of her surrendering her jointure estate, so as 
to enable him to suffer a recovery, & raise £6,000 
to pay his debts, he would resettle his whole estate 
to particular uses. The surrender was made, & the 
money raised, but no resettlement made according 
to the agreement : — Held : this agreement having 
been in part performed, the parties were entitJed 
to a specific execution, & decreed accordingly. — 
Herbert v. Winchelsea (Earl) (1714), 1 Bro. 
Pari. Gas. 145 ; 1 E. E. 475, H. L. 

203. Marriage.] — ^By a parol anx/C-nuptial 

agreement, it was agreed that the husband should 
take a certain portion of the wife’s property, & 
that the residue should be settled for her separate 


a valid execution of the power given to her by the 
deed : — Held : (1) in a suit thus framed there was 
no case established in point of proof as against the 
heir ; (2) the contract so entered into before 

marriage, there being nothing but marriage follow- 
ing, could not be carried into effect under Stat. 
Frauds ; (3) the ct. would not supply the want of 
the acknowledgment, as tending to destroy the 
protection which the law throws around married 
women. — Lassence v. Tierney (1849), 1 Mac. & 
G. 651 ; 2 II. & Tw. 115 ; 15 L. T. O. 8. 557 ; 41 
E. E. 1379 ; svtb nom. Lassence v. Tierney, 
Lassence v. Lescher, 14 Jur. 182. 

Annotations : — As to (1) Refd. Re Crawehay, Crawshay v. 
Crawshay (1890), 43 Ch. D. 615. As to (2) Apld. Surcomo 
V. Pinniger (1853), 3 De G. M. & G. 571. Refd. Warden v. 
Jones (1857), 6 W. R. 180 ; Goldicutt v. Townsend (1860), 
28 Beav. 445 ; Caton v. Caton (1866), 1 Ch. App. 137 ; 
Cahill V. Cahill (1883), 8 App. Cas. 420 ; Maaolson v. 
Alderson (1883), 8 App. Cas. 467 ; McManus v. Cooko 
(1887), 35 Ch. D. 681 ; Johnstone v. Mappln (1891), 60 
L. J. Ch. 241 ; Sharman v. Sharmau (1892), 67 L. T. 831. 
As to (3) Refd. Field v. Moore, Field v. Brown (1865), 7 
Do G. M. & Q. 691. Generally. Consd. Barrow v. Barrow 
(1858), 4 K. & J. 409. Refd. Re Holland, Gregg v. Holland, 
11902] 2 Ch. 360. Mentd. Salmon v. Salmon (1860), 29 
Beav. 27 ; Re Skinner’s Trusts (1860), 1 John. & H. 
102 ; Whiteway v. Fisher (1861), 9 W. R. 433 ; Churchill 
V. Churchill (1867), L. R. 5 Eci. 44 ; Kellett v. Kcllctt 
(1868), L. R. 3 11. L. 160 ; Savage v. Tyers (1872), 7 
Ch. App. 356; McDonald v. McDonald (1875), L. R. 2 
So. & Div. 482 ; Re Richards, Williams r. Oorvin (1883), 
50 L. T. 22 ; Re Houghton, Houghton v. Brown (1884), 
53 L. J. Ch. 1018 ; Cooke v. Cooke (1887), 38 Ch. D. 202 ; 
Re Boyd. Nield v. Boyd (1890), 63 L. T, 92 ; Re Pinhorne, 
Moreton v. Hughes (1894), 42 W. R. 438 ; Re Whitehead, 
Peacock v. Lucas, [1894] 1 Ch. 678 ; Re Wilcock, Kay v. 
Dewhirst, [1898] 1 Ch. 95; Hancock v. Watson, [1902] 
A. C. 14 ; Spencer v. Registrar of Titles, [1906] A. 0. 503 ; 
Re Currie’s Settlmt., Re Hooper, Ruoper v. Willuims, [1910] 
1 Ch. 329 ; Re Walter, Turner v. Walter, No. 2 (1912), 66 
Sol. Jo. 632 ; Re Witty, Wright v. Rot)iiison, [1913] 2 
Ch. 666 ; Re Connell’s Settlmt., Re Benett’s Trusts, 
Fair v. Connell, [1915] 1 Ch. 807 ; Rc Jones, Last v. 
Dobson, [1915] 1 Ch. 246 ; Rc Harriso7i, Hunter v. Bush, 
[1918] 2 C!h. 59 ; Moiyoscph v, Moryose])h, [1920] 2 Ch. 33 ; 
Re A Bankruptcy Notice, [i924] 2 Ch. 76 ; Re Monk, 
Gilten v. Wedd, 11027] 2 Cli. 197 ; Rc Payne, Taylor v. 
Payne, [1927] 2 Ch. 1. 

204, .] — A husband executed a post- 

nuptial settlement of railway stock, the property 
of the wife, in pursuance of a parol ante-nuptial 
agreement. The wife had been induced by the 
husband to marry him before the execution of the 
settlement, on the representation that the settle- 
ment would be as good after as before marriage. 
The husband was insolvent at the time of tho 
marriage, although he had assured the wife &: 
her family that he was solvent. On bill filed by 
creditor to set aside the settlement : — Held : 
the subsequent execution of the settlement was not 
such a part performance of the parol agreement as 
would avoid Slat. Frauds. 

If marriage were to be held such a part per- 
formance as would take the contract out of Stat. 


use. This agreement was carried out so far as 
related to the husband ; but no settlement was 
made on the wife. The wife subsequently to her 
marriage filed her bill by her next friend, stating 
these facts, & praying that her interests in certain 
property, consisting of real estate coming to her, 
might be declared accordingly. The husband, by 
his answer, admitted the statements in the bill. 
A deed was then prepared, purporting to be a 
settlement on the wife, in pursuance of the agree- 
ment, & giving her a power to dispose of her pro- 
perty by will. This deed, though signed by the 
wife, was not acknowledged by her. She made a 
will, disposing of her property in favour of her 
husband & other parties, & died. The husband 
then filed a supplemental bill, praying, as against 
the heir of the wife, that the parol agreement 
might be carried into effect, that the want of an 
acknowledgment might, if necessary, be supplied, 
that the will of the wife might bo established as 


Frauds, the effect iu aU such cases would be to 
make the statute absolutely ridiculous. It is 
another case where one of the parties agrees to 
do something more than marry, as, for instance, 
to settle an estate (Lord Ghelmsford, G.). — 
Warden v. Jones (1857), 2 Do G. & J. 76 ; 27 
L. J. Ch. 190 ; 30 L. T. O. S. 206 ; 4 Jur. N. S. 
209 ; 6 W. E. 180 ; 44 E. E. 916, L. C. 

Annotations Avid- Trowcll v. fc^henton (1878), 8 Ob. D. 

318. Consd. Rc Holland, Gregg: v. Holland, [1902] 2 Oh. 

360. Refd. Goldicutt v. Townsend (1860), 28 Beav. 445 ; 

M'Asklo V. M'Cay (1868), 16 W. R. 1187 : Codrlngrton v. 

Codrin^on (1 875), 46 L. J. Ch. 660 ; Rc Whitehead, Ex p, 

Whitehead (1885), 14 Q. B. D. 419. 

206. Delivery of possession.] — A father, 

shortly before the marriage of his daughter, told 
her intended husband that he meant to give 
certain leasehold property to the couple on their 
marriage. After the marriage he gave up 
possession of the property to the husband, to whom 
he directed the tenants to pay the rents, & handed 
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Sect. 1 . — Parol agremmxis and the Statute of Frauds : 

Sub-sects. A <& 5, A. iS^ B. Sect. 2 ; Sub-sect 1.] 

to the husband the title deeds. The husband 
expended money upon the property : — Held : 
sufficient part performance to take the case out of 
Stat. Frauds. 

It has been held, in many cases, that if there be 
a written agreement after marriage, in pursuance 
of a parol agreement before marriage, this takes 
the case out of the statute, so also does part per- 
formance (Turner, L.J.). — Surcome v. Pinniger 
(1853), 3 De G. M. & G. 571 ; 22 L. J. Oh. 419 ; 
20 L. T. O. S. 255 ; 17 Jur. 106 ; 43 E. R. 224, 
L. JJ. 

AnnoMiovJi • — Consd. Rr Gulliver, StrougliUl v. Gulliver 

(18r»6), 2 Jur. N. S. 700. Apld. Ungley v. Ungrley (1876), 

4 Oh. D. 73. Consd. Sharinan v. Sharman (1892), 67 L. T. 

834. Befd. Warden v. Jones (1867), 23 Beav. 487 ; 

Goldlciilt V. Townsend (1860), 28 Beav. 445 ; Millard v. 

Harvey (1864), 11 L. T. 360 ; Rc Cameron & Wells (1887), 

37 Oh. D. 32 ; Rc Holland, Gregg v. Holland, [1902] 

2 Ch. 360. 

206. .] — A father verbally promised, 

in consideration of his daughter’s marriage, to 
give her a house as a wedding present, & 
immediately after the maiTiage he put the daughter 
<te her husband into possession. The father was 
then the owner of the house, which was leasehold 
& was subject to a charge in favour of a building 
society, payable by instalments. The father paid 
the instalments which fell due during his lifetime, 
& at his death there remained a balance of £110, 
which fell due shortly afterwards : — Held : the 
verbal promise to give the house having been 
established, the possession took the case out of 
Stat. Frauds ; the contract was to give the house 
free from incumbrances ; & the £110 was payable 
out of the father’s estate. — Ungley v, Ungley 
(1877), 5 Ch. D. 887 ; 46 L. J. Ch. 854 ; 37 L. T. 
52 ; 41 J. P. 028 ; 25 W. R. 733, C. A. 

Annotations : — Folld. Sharman v. Sharman (1892), 67 L. T. 

834. Refd. Alderson v. Maddison (1881), 7 Q. B. D. 174. 

Mentd. Hunt v. Wimbledon L. B, (1878), 4 C. P. D. 48 ; 

Goddard v. O’Brien (1882), Ho Colyar’a County Court 

Cases, 110. 

207. .] — In 1889 deft, was married 

to pltf.’s son, & pltf. gave to his son as a marriage 

resent, but only by word of mouth, a certain 
usiness carried on at a certain house, & also as 
deft, contended but pltf. denied, the lease of that 
house. Directly after the marriage, possession 
of the house was jdven up by pltf. & was held by 
the son, & he carried on the business there for his 
own benefit till his death, which occurred in Apr. 
1891. Soon after that event a family disagree- 
ment arose, & pltf. brought an action of ejectment 
to recover possession of the house : — Held : the 
possession of the house given up to the son, 
equivalent to part performance, dispensed with 
the necessity of a writing, & as nothing was said 
to the contrary, the gift was free from incum- 
brances. — Sharman v. Sharman (1892), 67 L. T. 
833 ; 9 T. L. R. 101 ; 37 Sol. Jo. 79 ; 4 R. 124, 
0. A. 

208. Payments of interest on sum of 

money.] — T., in anticipation of the marriage of his 
daughter C., had conversations with her, in which 
he promised her that he would after her marriage 
pay her the interest on a certain sura of money 
during her life, & he further said that her husband 
would have the principal after his death. T., 
os alleged, made several payments on account of 
the interest due on the principal sum, but the pay- 
ments were not regular, & no settlement was ever 


come to during his life. In administering the 
estate of T., 0. & her husband claimed to be 
entitled to a certain sum as the balance of the 
interest due, but in consequence of dispositions 
in their favour made by testator in his will, the 
principal sum was not claimed. The chief clerk 
allowed the claim. On motion to vary the 
certificate : — Held : even admitting the payments 
by T. during his life to have been made in pur- 
suance of a virtual agreement, they did not con- 
stitute such a part performance as to take the case 
out of Stat. Frauds. — Re Gulliver, Stroughill 
V. Gulliver (1857), 27 L. T. O. S. 258 ; 2 Jur. N. S. 
700 ; 4 W. R. 684. 

Annotation Expld. Williams r. Williams (1868), 37 L. J. Cli. 

854. 

209. Agreement to settle.] — Warden v. 

Jones, No. 204, ante. 

210. Execution of settlement.] — Warden 

V. Jones, No. 204, ante. 

211. Funds left in wife’s name — With 

husband’s consent.] — On a marriage it was 
verbally agreed between the husband & the wife 
that a sum of money standing to the credit of the 
wife on deposit at a bank in her maiden name 
should be her separate property. Nothing further 
was done ; but after the marriage the money, 
with the husband’s consent, remained at the bank 
in the wife’s maiden name ; & she received the 
interest on it for two years after the marriage, 
when she drew the money out of the bank. The 
trustee in the subsequent liquidation of the hus- 
band having claimed payment of the money from 
the wife as part of her husband’s property : — 
Held : there had been no such part performance 
by the husband of the parol contract to settle as 
to take the case out of Stat. Frauds, &, the trustee 
was entitled to the money subject to the wife’s 
equity to a settlement, if any. — Re Whitehead, 
Ex p. Whitehead (1885), 14 Q. B. D. 419 ; 64 
L. 3. Q. B. 240 ; 62 L. T. 597 ; 49 J. P. 405 ; 33 

W. R. 471, 0. A. 

Part performance, general Iv, see Contract, 
Vol. XII., pp. 168-171, Nos. 1233-1255 ; Specific 
Performance, 


vSuB-SECT. 5 .— Estoppel. 

A. By Representation. 

See, generallyy Estoppel, Vol. XXI., pp. 290- 
328, Nos. 1032-1220. 

212. Liability to make representation good — 
Representation by third party — Necessity for proving 
definite representation — & that representation has 
been acted upon.] — Jameson v. Stein, No. 216, 
post. 

213. — — Representation intended to Influence 
another’s conduct.] — De Manneville v. 
Crompton, No. 243, post. 

214. Of intention to act.] — Upon a 

treaty of marriage, the father of the intended wife 
said to pltf., the intended husband, “ I pledge you 
my word, that after the death of my wife &; myself, 
my daughter will have £10,000 at the very least.” 
Heads of arts., which were subsequently drawn up 
under the sanction of & approved by the father, 
& intended as instructions for a settlement, con- 
tained the following passage : — ” A covenant is 
to he drawn up by which Sir W. JI., the father, 
guarantees that his daughter shall at the decease 
of both parents have a property of not less than 


PART lU. SECT. 1, SUB-SECT. 5.— A. 

212 i. Liability to make representation 
good — Repreaentaiion by third peuiy — 
Necessity for jtroving definite represatta- 


tinn — d: that repreaentaiion lias been 
acted upon.] — Kirwan v. Burchell 
(1859), 10 I. Ch. R. 63.— IR. 

214 i. Representation inUndid 


to influence another's conduct — Of in- 
tention to act .] — ^Whore a representa- 
tion was made by a father on the 
occasion of his son’s niarrlago of the 
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£10,000. In the settlement which was afterwards 
executed before the marriage there was a recital 
to that effect, but there was no express covenant 
by the father to make good that sum. On a 
bill filed by the husband who had survived his 
wife, against the exor. of the father : — Held : 
(1) although the settlement, if it stood alone, could 
not have been rectified, yet that having regard to 
the arts. & representation made by the father, 
there was sufficient evidence of mistake to 
authorise the ct. to make the settlement con- 
formable to the arts., & the estate of the father 
was bound to make up the portion of his daughter 
to the stipulated sum. 

Wlien a settlement purports to be in pursuance 
of arts, entered into before marriage & there is any 
variance then no evidence is necessary in order 
to have the settlement corrected ; &> although the 
settlement contains no reference to the arts, yet if it 
can be shown that the settlement was intended to 
be in conformity with the arts, yet if there is clear 
& satisfactory evidence showing that the dis- 
crepancy has arisen from a mistake, the ct. will 
reform the settlement & make it conformable to 
the l eal intention of the parties (Lord Oranwortii, 
0 .). 

(2) The representation of the father, though not 
afterwards fulfilled, yet being of intention merely 
& not of fact, did not amount to such a mis- 
representation as would entitle the husband to 
relief in equity on the ground of fraud. 

The misrepresentation, to come within the 
doctrine, must be a misrepresentation at the time 
it was made. If it is made with the view of in- 
ducing a person to act, <fe such person has acted 
upon the faith of the representation, then the 
person making the rejiresentation would in equity 
be bound to fulfil it (Lord Cranworth, C.). — 
Bold v. Hutchinson (1855), 5 Be G. M. & G. 558 ; 
25 L. J. Ch. 598 ; 26 L. T. O. 8. 229 ; 2 Jur. N. S. 
97 ; 4 W. R. 3 ; 43 E. R. 980, L. C. 

Annotation : — As to (1) Reid. Shadwell v. Sllad^^cll (1860), 

9 C. B. N. S. 159. 


215. Effect of innocent mistake.] — On a treaty 
of marriage the husband applied to the brother of 
the wife Ik) know the amount of her fortune & the 
manner in which it was secured. The brother 
represented it fairly, as he then conceived it, & as 
being charged on a real estate under the father’s 
will ; added that tlie husband need not examine 
the will or the family deeds, the fact being certainly 
as he represented. A recital to the same effect 
was made also in the settlement to which the 
brother was a party. It afterwards turned out 
that the father had no power to charge the estate 
by his will ; but this fact was unknown to all the 
fanuly at the time of the marriage. The represen- 
tation of the brother under these circumstances 
will not bind him to make it good. — M erkwetiier 
V. SiiAW (1789), 2 Cox, Eq. Cas. 124 ; 30 E. R. 58, 
L. C. 

216. Common to all parties.] — Bill by a 

husband to have his wife’s portion, ijart of which 
was invested in stock, made up money, on the 
ground, either of express contract, or representa- 
tion, upon which the marriage took place, dis- 
missed : the description by the arts., though 
generally “ the sum of £4,000,” referring to that 
syun as in settlement ; & the representation under 
circumstances not amoimting to a warranty ; & 
proceeding upon a common mistake. — A jnslie v. 
Medlycott (1803), 9 Ves. 13 ; 32 E. R. 504. 

AnnotcUiona : — ^Folld. Evans v. Wyatt (18(52), 31 Beav. 217. 

Reid. Helps r. aayton (1864), 17 C. B. N. 8. 663. 


217. ^ .] — By a marriage settlement, 

it was recited that the husband was absolutely 
entitled to a sum of £7,000 part of the personal 
estate of a deceased person then being adminis- 
tered by this ct. The husband settled £5,000 part 
of the £7,000, but the assets proved insufficient to 
pay even the £5,000 : — Held : this was not a 
representation which the husband was bound to 
make good, & the deficiency did not constitute a 
debt payable out of his assets. 

The facts are fairly stated, the mistake was 
common, & every one had a like opportunity to 
discover the mistake. It appears to me that this 
is exactly the case of Ainslie v. Medlycott^ No. 216, 
ante (Romilly, M.R.). — Evans v. Wyatt (1862), 
31 Beav. 217 ; 7 L. T. 86 ; 8 Jur. N. S. 499 ; 10 
W. R. 813 ; 54 E. R. 1121. 


B. By Condiu't. 


See, (generally. Estoppel, Vol. XXI., pp. 328-398, 
Nos. 1221-1594. 


218. Standing by while own property settled.] — 

The mother who as tenant in tail was the absolute 
owner of a term, is present at a treaty for her son’s 
marriage, & hears her son declare, that the term 
was to come to him at his mother’s death, & is a 
witness to the deed, whereby the reversion of the 
term is settled on the issue of this marriage after 
the mother’s death. The mother is compellable 
in equity to make good this settlement, & to settle 
the reversion of the term accordingly after her 
death. — Hunsden v, Oheyney (1690), 2 Vern. 150 ; 
1 Eq. Cas. Abr. 355 ; 23 E. R. 703. 

Annotation : — Refd. Low v. Bouvciic, [1891] 3 Ch. 82. 

219. Bond by husband on marriage — Wife not 
a party — Subsequent acts of wife confirming bond.] 
— Bond by husband on marriage, reciting agree- 
ment to settle wife’s estate on the issue, etc. ; the 
wife not an executing party. After tlie marriage 
a real estate of the wife came into possession. 
The husband dies. The wife marries B. & dies ; 
bill by a younger cliild against B. & the heir of his 
mother. It scorns that Stat. Frauds could not have 
been taken advantage of, on account of the wife not 
having been an executing party, since the marriage 
took place in consequence of the instrument 
executed by the husband. Here, however, the 
wife had proved & acted under her first husband’s 
will, which recited the bond ; from whence it was 
held she had bound herself at all events. — Archer 
V. Pope (1754), 2 Ves. Sen. 623 ; 28 E. R. 334, 
L. C. 

Annotation: — Mentd. Worthington v. Wiginton (1855), 20 

B(3av. 07, 


220. — .]- Esr COURT V, ESTCOURT 

(1760), 1 Cox, Eq. Cas. 20 ; 29 E. R. 1043. 

221. — — — - .] — Husband before mar- 

riage gives bond to enable his intended wife to 
dispose by deed or will of her freehold estate. She 
devises during coverture. Hei* heir-at-law is 
bound, & sliall convey to the devisee. — Rippon v. 
Dawding (1769), Amb. 565 ; 27 E. R. 363, L. C. 

Annotations : — DiStd. Elold r. Moore, Field Brown (1855). 

7 Do (i. M. A G. 691. Consd. Dyo v. Dyo (1881), 13 
Q. B. D. 117. 


Sect. 2.--INFORMAL CONTRACTS. 

Sub-sect. 1. — The Memorandum. 
See Sect. 1, sub-sect. 2, ante. 


amount of property he Intended to 
leave his son, A on the faith of his 
representation his son contracted the 


inarriago : — Held : the father had by 
this representation outorod Into a 
contract with his son which he was 


bound to perform specifloally. — K eays 
V. GlLMOllK (1874), 22 W. 11. 405.— 

IR. 
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Seci, 2, — Informal contracts : Sub-sect, 2.] 
Sub-sect. 2. — Offer 

Ofifer generally, see Contract, Vol. XII., pp. 53 
ei seq, 

222. What amounts to offer — General words 
spoken to incite suitors.] — Weeks v, Tybald 
(1604), Noy, 11 ; 74 E. B. 982. 

-^Refd. Carlin v. Carbolic Smoko Ball Co. (1892), 

223. Proposals for settlement — Sent to 

friends of lady.] — Proposals in writing being sent 
to the friends of the woman, relating to an intended 
marriage, though no answer was returned ; yet 
the ]^n being admitted to be a suitor, & the 
marriage ensuing, this in equity was decreed to be 
an agreement executed on all sides. — Parker v. 
Serjeant (1674), Cas. temp. Finch, 146 ; 23 E. B. 
SO. 

224. Representation of intention to do 

something in future — No present intention of 
assuming obligation.] — Construction of a letter ; 
as not amounting to an absolute agreement to 
give a marriage portion. 

It would be surprising afterwards to find that 
in this very letter, he had become bound to make 
a settlement ; or to give a promise which would 
be as binding upon him. ... It is clear he means 
to reserve it entirely within his own power, to bind 
himself, or not, as he might think fit, after the 
marriage should have taken place. . . . This 
letter therefore is no agreement (Grant, M.B.). — 
Bandall V. Morgan (1805), 12 Ves. 67 ; 33 E. B. 
26. 

Anrwtationa Cousd. Warden v. Jones (1857), 23 Boav. 
487 ; Goldlcutt v. Townsend (1800), 28 Boav. 445. Reid, 
M^t«omcry v. lieUly (1827), 1 Bli. N. 8. 3G1 ; Do Beil 
1’. Thomson (1841), 3 Beav. 469 ; Watson Parker (1843), 

• bark worth v. Yoimgr (1856), 4 Drew. 1 : 
lie Holland, Gregg v. Holland, [1902J 2 Ch. 360. 

225. .] — p. while in India, made 

Ins will, leaving his daughter, who was born there, 
a lakli^ of rupees. Upon the completion of her 
education, P. who had relumed to England, sent 
her back to India, <k on that occasion he wrote to 
a particular friend, to w’’hose guardianship &; charge 
he confided her, In regard to her settlement in 
life I shall be naturally anxious,” “You may 
assure the young gentleman she may choose that, 
on liis marriage with her, he shall have £2,000 
sterling, nor will that bo all ; she is & shall be 
noticed in my will, but to what further amount I ' 
say, owing to the present reduced, & \ 

reducing state of interest, which puts it out of my ^ 


or specific sum was mentioned or referred to, the 
ot. cannot enforce any contract, testator had not 
^ afforded means of reference to any other document ; 
^ except from the answer of H. there was no evidence 
that he married on the faith & belief that a lakh 
® of rupees would be settled ; & it was not evidence 
^ to be acted upon in favour of pltf. against the 
estate of testator, as previous to marriage it had 
been pointed out to H. that the letter did not 
state any precise sum ; & testator had left himself 
^ unfettered by any contract. — ^Moorhouse v . 

; Colvin (1851), 15 Beav. 341 ; 21 L. J. Ch. 177 ; 

^ 18 L. T. O. S. 296 ; 51 E. K. 570 ; affd- (1852), 21 

^ L. J. Ch. 782, L. JJ. 

> 226. Letters promising to leave 

‘ property by will.] — On a treaty respecting the 
marriage of H., who was believed to have consider- 
able expectations from his uncle, E., the guardians 
of the lady desired a settlement ; & H. addressed 
a letter to E., who answered, “ I have made my 
will, & left you my propei^ty in the county of T., 
which is very considerable.” The guardians still 
refused their consent, “ until a suitable settlement 
shall be made by E. of real estate upon the mar- 
riage, in the usual course of setUement, & until the 
sum of £10,000 shall be secured to the trustees of 
the estate ” of the father of the lady, from whom II. 
had some time before borrowed that money, in 
order to become a pai'tner in a bank. The resolu- 
tion of the trustees was communicated to E., who, 
in Sept. 1815, wrote, “ My sentiments respecting 
you continue unalterable ; however I shall never 
settle part of my property out of my ppwer while 
I exist ; my will has been made for some time, &; 
l am confident that I shall never alter it to your 
disadvantage. I have mentioned before, & I 
again repeat, that my county of Tipperary estate 
will come to you at my death, unless some unfore- 
seen occurrence should take i)lace, I have never 
settled anything on any of my nephews, & I should 
give cause for jealousy if I was to deviate in this 
instance from a resolution I have long made.” 

I Tliis answer was, at the desire of E., communicated 
to the guardians, who, in Mar. 1816, consented 
to the proposed marriage, which accordingly took 
place in J uly of that year. A settlement was then 
drawn up, in which it was recited, that “ H, has 
reason to expect that he will, upon the decease of 
E., become entitled, by virtue of the will of E., 
to a certain portion of his estate & property, 
pursuant to the declaration of E., contained in his 
letter to H. of Sept. 1815.” E. was made one of 


power k> determine at present what I may have to trustees of the settlement, &, about twelve 

dispose of.” H. having made proposals of mar- afterw^ds, he executed the deed ; but 

riage, was infoimed of the letter written by P. was no evidence that he knew any tiling of its 

& also of the will he had made, 4 ^ after some ^oi^tents beyond the fact tliat he was named as 
negotiations the marriage was solemnised in 1826 trustees. E, afterwards devised his 

& in 1829 H. & his wife returned to England. In Pi*opcrty to other persons : — Held : H. could not 
the same year P., who was a domiciled Scotchman, ^^.^iutain a suit to compel the trustees under the 
executed, in Edinburgh, another will, by which he of E. to convey the Tipperary estate to him, 
gave all his real & personal property for the benefit letters did not amount to a contract 

of Iiis wife & his two sons by her, &, in case of their ^ settle it on him. — ^IMaunsell v. White (1854), 
dying without issue, he gave the whole to the issue » 22 L. T. O. S. 293 ; 10 E. B. 

of liis daughter. P, died in 1831 without having *69, H, L, 

made any provision for his daughter, leaving the .-—Dintd. Bold v. Hutchiuson (1855), 3 Eq. lup, 

testator had contracted to settle a 227. Amounting to positive imder- 

tatog.]— Upon the treaty for a marriage, the 
^n coZtanm, HeW .• father of the lady wrote to the husband, “ I stiU 

J ascert^ the ^ere to my last proposition, viz., to allow Eliza- 
icai mi-amng of the words used ; wh en no deflmte beth £100 a year, ... & at my decease she shall 

PART III. SECT. 2, SUB-SECT. 2. 

^ in future—Amountina to posUiee undertaUngA 
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Part III. — Contracts for Settlements. 


be entitled to her share of whatever property I may 
possessed of ** : — Held : (1) this was a contract 
bmding on the father ; (2) it was not so vague as 
to prevent its being enforced ; (3) parol evidence 
was inadmissible to show what was intended by 
share.” — Laver v . Fielder (1802), 
32 Beav. 1 ; 1 New Rep. 188 ; 32 L. J. Oh. 365 ; 
7 L. T. 002 ; 9 Jur. N. S. 190 ; 11 W, R. 246 ; 65 
F. R. 1. 

AntMt^iom Allen, Hinoks v. Allen (1880), 

SS?’ ilokris. Farina v. Mckus, 

4^65^* RoM. Keays v. Gilmore (1874), 22 

228. .] — After proposals of mar- 


riage had been accepted, the lady’s father wrote 
to the intended husband as follows : — “ V. being 
my only child, of course she will come into the 
possession of what belongs to me at my decease.” 
In a subsequent letter, addressed to the mother of 
the intended husband, the father, after declining 
then to extract £4,000 from his business, & stating 
that some years since ho had made a will leaving 
“ all my property ” in trust for his daughter for 
Ufe for her separate use, & the principal to be 
divided ^ she by her will might ultimately dispose 
of, he said, “ It has been my intention, in the event 
of the marriage taking place, to make a similar 
will in accordance with the facts of the case, & of 
course I should settle my property, subject to my 
sister’s annuity, on my daughter absolutely & 
independent of her husband ; or, in other words, 
in strict settlement.” He further ” agreed ” to 
allow his daughter & her husband £100 a year 
during his life ; & added, ” I will take care that 
my property, which, I suspect, will exceed £4,000, 
shall be properly secured upon her & her children 
after my death.” The marriage having taken 
place, the father, who was then a widower, after- 
wards married again, & made a will whereby he 
devised & bequeathed parts of his i^roperty to his 
wife, & gave several life annuities : — Upon bill by 
the daughter, clainung to have all the property 
of which testator died seised or possessed settled 
upon her in strict settlement ; — Held : the above 
expressions of intention on the part of testator 
amoimted to a contract to settle the whole of the 
property of which he should die seised or possessed 
upon pltf. in strict settlement. — Coverdai.e v, 
Eastwood (1872), L. R. 15 Eq. 121 ; 42 L. J. Ch. 
118; 27 L. T. 040; 37 J. P. 212; 21 W. R. 
216. 

Armotations : — Gonsd. Aldorson v. Maddlson (1880), 5 Ex. D. 

293 ; Re Allen, Hincks v. Allen (1880), 49 L. J. Ch. 553. 

229. ,] — P., shortly before his mar- 

riage with pltf ., wrote her a letter, in which occurred 
the following passage : “ & now, my dearest Lizzie, 
as life is very uncertain at my time of life, & as 
you are of all the world the person I love best, I 
hereby will & bequeath to you, after my death, 
the eight cottages in Peckham’s-walk, occupied 
by C. & E. & other's. You will keep tliis letter 
as a proof of my intention, in case of any sudden 
change occurring to me rendering me incapable 
of, or not in a state of mind fit for, the performance 
of so important a document, & making null & void 
any former will, & bequest I may have made 
previously. I am doing this, my dearest, as a 
temporary provision for you in case of any emer- 
gency. ... I am your future husband in its most 
holy sense. — P.” Another part of the will con- 
tained a reference to the wedding ring, of which 
pltf. then apparently had the custody. After the 
marriage P. died, leaving a will, whereof defts. 


were exors. & trustees. By this will the eight 
cottages were not left to pltf. Pltf. claimed a 
declaration that P. duly contracted with her to 
leave to or settle upon her the eight cottages, & 
that by virtue of the letter pltf. was entitled to 
them in equity : — Held : no contract had been 
intended ; the writer had mistakenly thought that 
he was making a gift. — V incent v , Vincent (1887), 
66 L. T. 243 ; 3 T. L. R. 398, C. A. 

230. — In 1873, a father, prior to 

the marriage of his daughter, in a letter to her 
intended husband stated : ‘‘You are of course 
aware that with my large family E. will hav(j 
little fortune. She will have a share of what I 
leave after the death of her mother, who I wish 
to leave in comfortable independence if I should 
leave her a widow.” The intended husband 
accepted the letter as giving him some rights, 
the marriage took place. The father afterwards 
acquired a large fortune, & died in 1898. Ilis 
wife predeceased liim. By his will he left a legacy 
of £2,000 to the daughter, & gave the residue of 
his estate equally between six of his other seven 
children. The daughter k, her husband claituod 
by virtue of the letter to be entitled to an equal 
eighth share of the father’s estate : — Held : the 
letter did not constitute a contract by the father, 
but was merely an expression of his intentions. — 
Re Fickus, Farina v. Fickus, [1900] 1 Ch. 331 ; 
69 L. jr. Ch. 101 ; 81 L. T. 749 ; 48 W. R. 250 ; 
44 Sol. Jo. 157. 

231. Representations intended to influence 

the conduct of another.] — A representation made 
by one party for the puiq)o8e of influencing the 
conduct of another, & acted on by him, will in 
general be suflicient to entitle him to the assist- 
ance of a ct. of equity, for the purpose of realising 
such representation ; &; so in proposals of mar- 
riage ; if the parent, or his agent deliberately 
bolds out inducements to the suitor to celebrate 
the marriage, & he consents <fe celebrates it, be- 
lieving it was intended that he should have the 
benefits so held out to him, a ct. of equity will 
give effect to the proposals. 

Proposals of marriage written by the lady’s 
brothers, acting by her father’s authority, stated 
that ‘‘ Mr. J. 1\ T., the father, also intends to 
leave a further sum of £10,000 in his will to Miss T. 
to be settled on her & her children, the disposition 
of which, supposing she has no children, will bo 
prescribed by the will of her father. These are 
the bases of the arrangement, subject, of couise, 
to revision ; but they will be sufficient for B. to 
act upon.” B., upon receiving the proposals, 
provided a jointure as required by them for his 
intended wife, & then mariied her. In the settle- 
ment, afterwards executed, there was no mention 
of this sum of £10,000 ; & it was not leR by J . 1'. T. 
in hifl will : — Held : his estate was liable to the 
payment of the £10,000 with interest from the 
ena of ’one year after his death. — Hammersley y. 
De Biel (1845), 12 Cl. & Fin. 45 ; 8 E. R. 1312, 
H. L. ; affg. S. C. sub nom. I)E Biel v. Thomson 
(1841), 3 Beav. 400. 

Annotations: — Expld. Laesence v. Ticnicy (1849), 1 Mae. A, 


CrJok'(lk57y. 3 Sm. & G. 407 ; Cooper y. Wo^ld (1859), 
27 Bcav. 266. Apld. I’role v. boady (1859), 2 GW. 1. 
Distd. Forshaw v. Wolaby (1860), 30 Beav. 243 ; Goldicutt 
V. Townsend (1860). 28 Bcav. 445. Apld. Loxl©y v. 
Heath (1860), 27 Bcav. 523. Distd. Sands v. Sodon (1862), 
31 L. J. Ch. 870. Apld. Walford v. Gray (1865), 6 New 


280 I. .] — Madox v. Now- 

LAN (1824), Beat. 632.— IR, 


230 U. 


".] — Quinlan e. 


C^NLAN (1834), Hayes & Jo. 785. — 

280 iii. M’Abkeb V. 

M‘Oay (1808), 2 I. B. Eq. 447.~IR. 


231 i. JRepreseniaiions intended 

to influence Clui conduct of another . \ — 
Saundebs V. Obameb (1842), 3 Dr. Sc 
War. 87.— IR. 
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Settlements. 


Sect, 2. — Informal contracts: Stib-secis. 2, 3 4.] 

Rep. 235 ; WUllams v. Williams (1868), 37 L. J. Ch. 854 ; 
Ooverdalo v, Eastwood (1872), 21 W. R. 216. Oonsd. 
Bashwood v. Jermyn (1879), 12 Ch. D. 776 : lie Allen* 
Hincks v. Allen (1880), 49 L. J. Ch. 553 ; lie Badcook, 
Klngdon v. Tagort (1880), 17 Ch. D. 361. Apld. Virot v. 
Vlret (1880), 60 L. J. Ch. 69. Consd. Maddison v, Alderson 
(1883), 8 App. Cas. 467. Apld. Synge v. Synge, [1894] 

1 Q. B. 466. Bistd. lie Flckus, Farhia v, Fiokus, [1900] 

1 Ch. 331. Consd. lie Holland, Gregg v, Holland, [1902] 

2 Ch. 360. Befd. Moorhonso r. ColWn (1851), 15 Boav. 
341 ; Barkworth v. Young (1856), 4 Drew. 1 ; lie Gulliver, 
Stroughlll V. Gulliver (1856), 2 Jur. N. S. 700 ; Warden 
r. Jones (1857), 23 Boav. 487 ; Loffus v. Maw (1862), 

3 Gin. 592 ; Hargreaves v. Pennington (1864), 31 L. J. Ch. 
180 : Lautour v. A.-G. (1864), 5 Now Rep. 102 ; Thomson 
r. Simpson (1870), L. II. 9 Eq. 497; Coles v. PUkington 
(1874), L. R. 19 Eq. 174 ; Johnstone v. Mappin (1891), 
60 L. J. Ch. 241 ; Sharman v. Sharman (1892), 67 L. T. 
834 ; lie Broadwood, Edwards v. Broadwood, No. 2 
(1912), 56 Sul. Jo. 703. Mentd. Wood v. Midgley (1854), 

5 Do G. M. & G. 41 ; Traill v. Baring (1864), 3 New Rop. 
362 ; Re British & American Steam Navigation Co., 
Ward’s Case (1870), L. R. 10 Eq. 659 ; Erskine v. Adoane, 
Bennett’s Claim (No. 2) (1878), 42 L. J. Ch. 849 ; 
MacManus v. Cooke (1887), 35 Ch. D. 681 ; Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

232. Necessity for clear proof.] — 

Where the evidence with sufficient certainty proved 
that declarations & representations were actually 
made by a father to the intended husband, deft. 
W., to other persons, previously to, & in con- 
templation of, & subsequent to the marriage of 
his natural daughter to deft. W., & that the mar- 
riage was contracted in a confidence in such repre- 
sentations, that he had irrevocably settled or 
intended to settle the E. estate, & a sum of sicca 
rupees, as a provision for, & which would upon 
his death become the property of, his reputed 
daughter & her childi'en : & where there was 

evidence, parol Sc documentary, that certain 
documents, purporting to settle the estate Sa sicca 
rupees, were executed by the settlor, but there was 
a total want of evidence as to the contents or 
effect of such documents, the ct. gave effect to the 
representations by declaring that plfts., tlie 
children of the marriage, were entitled to the 
estate & the sicca rupees as tenants in common 
absolutely. 

It is essential in such a case that there should 
also be perfect or reasonable certainty as to the 
amount & nature of the property to which the 
representations apply. — P role v, Soady (1859), 
2 Giff. 1 ; 29 L. J. Ch. 721 ; 1 L. T. 309 ; 6 Jui-. 
N. S. 1382 ; 8 W. R. 131 ; 66 E. R. 1. 

Annotations ; — Consd. Re Badcock, Klngdon v. Tagert (1880), 
17 Ch. D. 361. Refd. M'Askie v. M’Cay (1868), 16 W. R. 
1187 ; Maddison v. Alderson (1883), 8 App. (Das. 467 ; 
Johnstone v. Mappin (1891), 60 L. J. (Dh. 241, 

233. — — .] — Jameson v, Stein, No. 

246, post. 

234. .] — In a letter to pltf.’s mother, 

deft,, after stating that he had formed an attach- 
ment to pltf., stated that he had enough to main- 
tain a wife upon, & that if her daughter had or 
might have money, his wish & intention would be 
that it should be settled for her sole & entire use. 
Pltf.’s mother accepted deft.’s proposals, Sc a 
marriage took place without the knowledge of 
pltf.’s mother, & without a settlement having 
been made of pltf.’s property. Deft, refused to 
make a settlement, alleging that the letter did not 
contain a binding agreement ; — Held : all pltf.’s 
present & future property must be settled in the 
usual manner. — Alt v. Alt (1862), 4 Giff. 84 ; 32 
L. J. Ch. 52 ; 7 L. T. 266 ; 8 Jur. N. S. 1075 ; 66 
E. R. 630. 

Annotat{<yn8 :—Avld. Viret v. Vlret (1880), 50 L. J. Cb. 69. 
Consd. Re Spicer, Spicer v. Sploor (1901), 84 L. T. 195. 

235. .^Property was settled on the 

marriage of A. & B. on their children as A. & B. 
or the burvivor of th('m should appoint & in 


default of appointment on the children equally 
if they survived A. A; B. & the issue of any who 
died earlier to take their parents’ share. A. on 
the marriage of his daughter promised in writing 
that neither he nor his wife would exercise 
the power & on the faith of which promise the 
daughter’s share in the fund in default of appoint- 
ment was settled ; but subsequently A. & B. 
did execute the power : — Held : a child of the 
daughter’s marriage who was prejudiced by the 
appointment was entitled after her mother’s death 
to have the appointment set aside although her 
claim was paramount to her mother’s settle- 
ment. — Walford V. Gray (1865), 5 New Rep. 
235; 11 L. T. 620; 11 Jur. N. S. 106; 13 
W. R. 335 ; aM- 12 L. T. 437 ; 11 Jur. N. S. 473, 
L. O. 

236. .J — Deft, before, & as an induce- 

ment to, his marriage with pltf. promised in 
writing, as part of the terms of the marriage, to 
leave a house Sc land to her for her life. Pltf. 
consented to the terms proposed, Sc the marriage 
took place ; but deft, subsequently conveyed the 
property by deed to a third person. In an action 
to recover damages for breach of contract *. — • 
Held : (1) as deft, had put it out of liis power to 
perform the contract there had been a breach, in 
respect of which pltf. had an immediate right of 
action to recover damages. Sc the measure of such 
damages was the value of the possible life estate 
to which pltf. would be entitled if slie survived 
deft. ; (2) where a proposal in writing to leave 
property by will, made to induce a marriage, is 
accepted. Sc the marriage takes place on the faith 
of it, if the proposal relates to a defined piece of 
real property the ct. has power to decree a convey- 
ance of that property after the death of the person 
making the proposal against all who claim under 
him as volunteers. — Synge v. Synge, [1894] 1 
Q. B. 466 ; 63 L. J. Q. B. 202 ; 70 L. T. 221 ; 58 
J. P. 396 ; 42 W. R. 309 ; 10 T. L. R. 191 ; 9 R. 
265, C. A. 

Annotations : — As to (1) Refd. Coiitral Trust & Safo Deposit 

Co. V. Snider, [1916] 1 A. C. 266 ; Re Cavendish Browne’s 

Settimt. Trusts, Horner v. Rawle (1916), 61 Sol. Jo. 27, 

237. Expression of desire.] — On Tuesday, 

an intended husband, who was an infant, wrote to 
the trustee of the intended wife, “ that he 
especially wished his wife’s property entirely 
settled on herself,” & that the wedding was to 
take place on Saturday. They married, unknown 
to the trustee, on Wednesday, without any settle- 
ment : — Held : this letter contained no settlement 
or agreement for a settlement binding on the 
husband or wife. — Beaumont v. Carter, Carter 
r. Beaumont (1863), 32 Boav. 586 ; 8 L. T. 685 ; 
55 E. R. 230. 

238. Vague representations,] — A., upon 

the engagement of his daughter to T., wrote a 
letter U) T. saying that the settlement proposed 
by him was satisfactory, Sc that he, A., had made 
his will dividing his property equally among his 
daughters. The marriage took place, T. believing, 
as he alleged, that the will operated as a settle- 
ment of one- third of A.’s property on his wife. 
T. made no settlement, Sc his wife died in A.’s life, 
leaving children. A. died, having made another 
will, whereby he left all his property to H., another 
daughter Upon a claim by T. Sc his children to a 
third share of A.’s estate : — Held : the letter con- 
stituted only a conditional contract, Sc T. not 
having performed his part of the contract it was 
not binding. Sc in any event the letter was too 
vague to be enforced as a contract, Sc the claim 
was disallowed. — He Allen, Hincks v. Allen 
(1880), 49 L. J. Ch. 553 ; 28 W. R. 633. 
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239 . Conditional offer.] — Re Allen, 

Hinoks V. Allen, No. 238, ante, 

240. Necessity for communication of offer.] — 

A letter from a father to his daughter by which he 
agrees to give her £3,000 portion, & this not shown 
to the man who afterwards married the daughter, 
does not take the promise out of Stat. Frauds. — 
Aylipfb V. Tracy (1722), 2 P. Wms. 65 ; 9 Mod. 
Bep. 3 ; 2 Eq. Cas. Abr. 19 ; 24 E. R. 642, L. C. 

Liability to make good representations .] — See 
Sect. 1, sub-sect. 5, A., ante. 


Vol. 

done 

Ser- 


SuB-SECT. 3 . — Acceptance. 

Acceptance generally.] — See Cojttract, 

XII., pp. 63-76. 

241. What constitutes acceptance — Acts 
on faith of offer — Marriage.] — Parker v. 

JEANT, No. 223, ante, 

242. .] — Settlement decreed 

according to a letter previous to the marriage, 
though no ex]press assent ; the marriage having 
taken place immediately, a distinct, positive, 
dissent would be necessary to prevent the effect of 
the letter & that could be evidenced only by an 
actual settlement before marriage. — Luders v, 
Anstey (1799), 4 Ves. 601 ; 31 E. R. 257, L. 0. ; 
avbsequent proceedings (1800), 5 Ves. 213, L. O. 
Annotations: — Distd. Moorhouso v. Colvin (1851), 21 L. J. 

Ch. 782. Refd. Prole v. Soady (1859), 2 Giff. 1 ; Aldcrson 

V. Maddleon (1880), 5 Ex. 1). 293 ; Re Flokus, Farina 

V. Fickus, 11900] 1 Ch. 331. 

243. .] — I should be very un- 

willing to relax a principle, which has long pre- 
vailed both at law & in equity ; that, if a repre- 
sentation is made upon the circumstances of a 
person about to form a connection in marriage, & 
that representation is of such a nature, that, if 
not made good, or if varied, it will materially 
affect the circumstances in life of that party, cts. 
both of law & equity will hold the party bound to 
make good that representation, even at the suit 
of individuals, concerned in fraudulently defeating 
such a representation, upon which that connection 
was proceeding. It is, however, of equal import- 
ance, that this should not be carried to the extent, 
that, whenever anything occurs in general treaty, 
not entering into particulars, or showing that the 
marriage actually took place upon such representa- 
tion, that principle is to be applied to a case, to 
which it has no application, & was never intended 
to be applied (Lord Eldon, C.). — De Manne- 
viLLE V . Crompton (1813), 1 Ves. &- 13. 354 ; 35 
E. R. 138, L. C. 

Annotations: — Consd. St. Goorgo v. Wako (1833), Coop. 

temp. Brough, 129 ; Taylor v. Pugh (1842), 1 Hare, 608. 
R^. Re Brittlebank, Coatee v. Brlttlebank (1881), 30 


W. 11. 99. 

244. 


Biel, No. 231, ante. 

245. 

No. 225, ante. 

246. 


-.] — Hammersley V. De 
-.] — Moorhouse V, Colvin, 
-.] — (1) Where a person 


seeks to make a third party make good repre- 
sentations made by him on his marriage, he must 
establish, & that clearly, first, that sufficient 
representations were made ; & secondly, that the 
marriage took place on the faith of them. 

A husband & wife alleged that, on their marriage, 
the wife’s father stated in a letter, which, however, 
they stated had been destroyed, “ that ho could 
do no more for her than he had done, & that he 
had settled his W. estate upon her.” He had, in 
fact, previously settled that estate on her, but 
subject to a prior charge of £6,000. They sought 
to haye tb^ j*epresentation made good by pavment 


of the £6,000 out of the father’s estate. The ct- 
doubted whether the principle applied to such a 
representation, &> also whether the marriage took 
place on the faith of it, & refused relief. 

Qu, : whether the notice of the existence of the 
settlement in this case was not notice of its 
contents. 

(2) The owner of an estate voluntarily charged 
it with his own simple contract debt, by the 
same deed, settled the estate, subject thereto, on 
himself for life, with remainder to his daughter. 
He afterwards paid off the debt, but declared that 
the charge should continue for the benefit of his 
personal estate. After his death : — Held : the 
charge still subsisted & must be raised &; paid. 

The representation made by testator was in a 
letter written to his daughter, & the burden of 
proof lies on Mrs. M. to show the contents of this 
letter (Romilly, M.R.). — Jameson v. Stein (1855), 
21 Beav. 5 ; 25 L. J. Ch. 41 ; 25 L. T. O. S. 300 ; 
52 E. R. 759. 

247. .] — Prole v, Soady, No. 

232, ante. 

248. .] — A parol promise by a 

father, prior to the marriage of his son, to make a 

I future provision for him, his wife & children, 

1 cannot be enforced if the marriage did not take 
I)lace by reason of any reliance on such promise, 
or if it was not acted on as a reason consideration 
for the marriage. — Goldicutt v. Townsend 
(1860), 28 Beav. 445 ; 54 E. R. 437. 

249. .] — ViRET V. VlRET, No. 

178, ante. 

250. .] — Synge v. Synge, No. 

236, ante. 

251 . Consent to marriage,] — Alt v. 

Alt, No. 234, ante. 

252. .]— An iinattested paper 

signed by A., & by him handed to B. stated that 
as a mark of lus esteem & great friendship he 
agreed to allow B. £500 a year, & that after his, 

A. ’s, death he had in lieu thereof bequeathed to 
him £10,000. B. took this document to C., who 
thereupon consented to the marriage of her 
daughter with B., such consent having hitherto 
been withheld on the ground of B.’s want of 
means. The marriage took place, but no settle- 
ment was made by B. on his wife. A. died about 
six months after signing the paper, having paid 

B. the first quarter of the allowance of £500 a year. 
His will contained no provision whatever in favour 
of B. ; — Held : assuming the consent of C. to her 
daughter’s marriage with B. to have been given 
on the faith of the engagement contained in the 
paper, there was no such connection between A.’s 
I^romise or representation & the consent given by 
G. as to sustain a claim against A.’s estate. — 
Hashwood V. Jbrmyn (1879), 12 Ch. D. 776 ; 27 
W. R. 868. 

Annoiaiicyns : — Reid. Aldorson v. Maddlson (1880), 5 Ex. D. 
293 ; A8hwell& Nesblt v. Stanton (1900), 16 T. L. B. 399. 

253. How acceptance disproved— Positive dis- 
sent— Actual settlement before marriage,]— Luders 
V. Anstey, No. 242, ante. 


Sub-sect. 4. — Subject-Matter of Contract. 

254. Necessity for reasonable certainty.] — 

Moorhouse v. Colvin, No. 225, ante. 

255 , .] — A father, on a treaty for his eldest 

son’s marriage, promised by letter to settle a 
sum of money forthwith, & to recognise his son 
in common with the rest of his family in the 
future provisions of his will. The sum of money 
was settled, & the marriage took place on the 
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Sect, 2 . — Informal contracts: Sub-sects, 4, 5 <£; 6. 
Sect, 3; Stib-sect, I, A, 

faith of the representation in the letter. By his 
will testator made a substantial provision for his 
son, but much less than equal to those made for 
his other children ; — Held : the promise was so 
vague as to the amount, that consistently with 
it testator might have ^ven all his property to 
a stranger, & the promise was satisfied by the 
provision in the will & codicil. — K ay v. Crook 
( 1857), 3 Sm. & Q, 407 ; 29 L. T. O. S. 10 ; 6 
W. R. 220 ; 65 E. R. 715 ; suh nom, Kay v. 
Crook, Kay v. Kay, 8 Jur. N. S. 104. 

Annolations : — Consd. He Allen, Hlncks v. Allen (1880), 49 
L. J. C:!h. 663. Refd. Laver v. Fielder (1862), 32 Beav. 1 ; 
M'Askie v. M‘Cay (1868), 16 W. R. 1187. 

256. .] — Prole v, Soady, No. 232, ante. 

267. .] — Synge v, Synge, No. 236, ante. 


Sub-sect. 5. — Enforcement of Contract. 

258. Estate for life to wife — Condition that she 
should settle her own lands — On husband & children 
— ^Protection of wife’s life interest.] — Trust created, 
by which the wife was to have an estate for life, 
on condition she settle her own lands on her 
husband & her children by such a time, which she 
was willing to do, but not unless her estate for life 
was confii’med. — Wallop v, Shaftsbury (Earl) 
(1673), Cas. temp. Finch, 67 ; 23 E. R. 36. 

259. Against whom enforceable — Devisee.] — 
Ramsden V, Oldfield & Atpleyard (1720), 2 
Eq. Cas. Abr. 390 ; 4 Vin. Abr. 453, pi. 5 ; 22 
B. R. 333. 

260. Husband.] — Tyrrell v. Hope, No. 

103, ante. 

261. Assignees of husband.]— Tyrrell v. 

Hope, No. 103, ante. 

262. Persons claiming as volunteers.] — 

Synge v. Synge, No. 236, ante. 

263. By whom enforceable — Wife — For benefit 
of children.] — A promise to a woman about to 
marry of a sum of money “to be settled for her 
benefit previous to the marriage,” if communi- 
cated to her intended husband, entitles her to call 
for a settlement for the benefit of her children ; 
but if she dies without exercising that right, her 
husband, as her administrator, is entitled abso- 
lutely, to the exclusion of the issue of the marriage. 
— Lovett v. Lovett (1859), John. 118 ; 33 L. T. 
O. 8. 255 ; 7 W. R. 333 ; 70 E. R. 362. 

264. Husband — Wife dying without exer- 

cising her right — Husband acting as administrator.] 
— Lovett v. Lovett, No. 263, ante. 

265. Power of court to decree conveyance after 
death.] — Synge v. Synge, No. 236, ante. 

266. Damages for non-performance.] — Synge 
V. Synge, No. 236, ante. 

Liability of executor for promise by testator In 
consideration of marriage.] — See Executors, Vol. 
XXIV., pp. 616, 617, Nos. 6464-6473. 


Sub-sect. 6. — Settlement Superseding 
Informal Contract. 

267. Verbal promise to settle — Insanity of pro- 
misor — Settlement in pursuance of promise — Sub- 
sequent ratiflcaUon In lucid Interval.]— -Testator 
having left his eon £10,000 by his will, expressed 


an intention, verbally, of settling £10,000 stock 
on the son’s marriage, & then became insane. 
The marriage took place, & the £10,000 stock was 
purchased out of testator’s moneys, & settled 
accordingly. Testator then had a lucid interval, 
on being told of the transaction did not dis- 
approve thereof. He afterwards became irre- 
coverably lunatic : — Held : testator confirmed the 
settlement upon his son by not expressing any 
disapprobation during this lucid interval. — 
Browne v. Browne (1841), 11 L. J. Ch. 57 ; 5 
Jur. 1053. 

268. Effect of subsequent settlement — Previous 
promise by letter.] — (1) A father, prior to the 
marriage of his daughter, in a correspondence 
with her intended husband, stated that all his 
property would be equally divided amongst his 
children at his decease ; but in a settlement 
executed prior to the marriage there was no 
expression of any such intention : — Held : all that 
was intended to be binding on the father was 
embodied in the settlement. 

(2) “ The deed of settlement raises a presump- 
tion that it constituted or expressed the whole 
of the marriage contract so far as property was 
concerned ; a presumption capable certainly of 
being rebutted or displaced by evidence sufficient 
for the purpose ” (Knight Bruce, L.J.). — Loxley 
V. Heath (1860), 1 De G. P. & J. 489 ; 29 L. J. 
Ch. 313 ; 2 L. T. 44 ; 6 Jur. N. S. 436 ; 8 W. R. 
314 ; 45 E. R. 451, L. C. & L. JJ. 

AnnotatioTis : — As to (1) Folld. Sands v. Soden (1802), 31 
L. J. Ch. 870 ; JRe Badcock, Klngdon v. Togert (1880), 17 
Ch. D. 301. 

269. .] — Upon negotiations taking 

place previous to a marriage, the father of the 
lady wrote to the gentleman’s father in these 
words : “ When my eldest daughter married, I 
gave her £1,000 settled on herself, with a promise 
of sharing with my other daughters what I may 
be able hereafter to leave them ; & this I can do 
for A.,” the intended bride. A settlement was 
then prepared in the Scotch form, & executed, 
whereby the father assigned £1,000 to trustees 
for his daughter, & also aU other means & estate 

1 whatsoever which she would be entitled to succeed 
! to on his death. The father afterwards trans- 
ferred a sum of £3,333 to the trustees of his 
daughter A.’s settlement, & he made his will, 
whereby he gave more property to his other 
daughters than to A. Upon a bill filed by the 
daughter & her husband claiming to be entitled 
to an equal share with the other children of 
testator; — Held: the settlement was a final 
instrument, & the estate of the father could not 
be bound by his letter, & the daughter had no 
ri^ht to come upon his assets for an equal share 
with his other children. — S ands v. Soden (1862), 
31 L. J. Ch. 870 ; 10 W. R. 765. 

270. .] — The father of a lady wrote 

to her intended husband that he & his wife had 
determined to settle on their daughter ^2,000, 
that in addition she would have £2,000 on her 
mother’s death, & at least as much on her father’s 
death. Eleven months afterwards the marriage 
took place ; & on that occasion a formal agree- 
ment for a settlement of £2,000 was executed, 
the letter not being in any way referred to. The 
mother died sixteen years « the father died 
twenty-five years after the marriage. The hus- 
band then claimed from the father’s estate £4,000 
under the promises contained in the letter : — 
Held: the letter had, under the circumstances, 
been superseded by the agreement for a settle- 
ment. — Be Badcock, Kingdon v, Tagert (1880), 
17 Ch. D. 361 ; 43 L. T. 688 ; 29 W. R. 278. 
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271. Ante-nuptial agreement.] — A post- 

nuptial settlement of money recited an ante- 
nuptial contract. By the settlement, those 
children who survived their parents alone took, 
but by the contract, as recited, all the children 
took vested interests at their birth. The recital 
being the only proof of the contract : — Held : 
the ct. must act on the settlement. — Mignam v. 
Parry (1862), 31 Beav. 211 ; 31 L. J. Ch. 819 ; 
7 L. T. 88 ; 8 Jur. N. S. 634 ; 10 W. R. 812 ; 64 
K. R. 1119. 


Sect. 8.—ARTICLES. 

Sub-sect. 1. — Limitations Inserted in 
Settlements. 

A, In General, 

272. Power of court to construe — Without 
directing settlement.] — To save expense, the ct. 
declared the construction of executory marriage 
arts, instead of directing a settlement to be 
executed in conformity therewith. — Byam v, 
Byam (1854), 19 Beav. 58 ; 24 L. J. Ch. 209 ; 1 
Jut. N. S. 79 ; 3 W. R. 95 ; 52 E. R. 270. 
Annotation : — Mentd. Re Smith, Eastick v. Smith, [1904] 

1 Ch. 139. 

273. Construction according to Intention — 
Against actual words.] — Ward v, Bradley (1687), 
2 Vern. 23 ; 23 E. R. 626. 

274. .] — Kentish v, Newman, No. 

1104, post. 

275. .] — There is no other difference 

between marriage settlements or marriage pro- 
visions made upon a valuable consideration & 
voluntary assignments of terms, than that in the 
lirst case the ct. will sometimes made a stronger 
&; more favourable construction to answer that 
intention, than they will in the other (Lord 
I lARDWicKE, C.). — Hodgson v. Bussy (1740), 
Barn. Ch. 195 ; 2 Atk. 89 ; 27 B. R. 610 ; sub 
nom. Hodsell v, Bussell, 9 Mod. Rep. 236, L. C. 
Annotations : — Re!d. Bagrshaw v. Sponcer (1743), 2 Atk. 

570 ; Read v. Snell (1743), 2 Atk. 642 ; TheebridKe v. 

Kllburne (1751), 2 Ves. Son. 233 ; Garth v. Baldwin (1755), 

2 Ves. Sen. 646 ; Ex p. Sterne (1801), 6 Vee. 156 ; Kinch 

V. Ward (1825), 2 Slm. & St. 409 ; Williams r. Lewis 

(1859), 6 H. L. Cas. 1013 ; Re Jeaflreson’s Trusts (1866), 

li. R. 2 Eq. 276. 

276. .] — Targus V. Puget, No. 84, 

ante, 

277. .] — The cases establish that in 

carrying marriage arts, into effect the ct. does not 
confine its view to the strict words of the arts, 
but seeks to effectuate the intention of the parties. 
Is this, then, such a settlement as the husband 
agreed to make ? His contract was to settle the 
property on the wife & her children, & though it is 
to be settled in such way & manner as the trustees 
may think proper yet their discretion is not as 
to who shall be the objects of the settlement but 
as to the manner & way in which the persons who 
are marked out as the objects of it shall take. 
Now, by the settlement a great part of the property 
is in immediate advancement to the husband, & 
another considerable part of it he takes absolutely 
upon an event which has happened. It appears 
to me that such a settlement cannot be deemed 


conformable to the art^s. (Gippord, M.R.). — 
Webb v, Kelly (1825), 3 L. J. O. S. Ch. 172. 

278. ^ — ^Brudenell V. Elwes (1802), 7 Ves. 

382 ; 32 E. R. 155, L. 0. 

Annotations: — Consd. Re Mortimer, Gray v. Gray, [1905] 
2 Ch. 602. Reid. Holmeadole t>. West (1866), L. R. 3 Eq. 
474 ; Eastwood t>. Avison (1809), L. R. 4 Exch. 141. 


279. .] — Devise of copyhold estates, the 

legal estate being outstanding, “ To my son 
R. W. G., to be entailed upon his male heirs, & 
failing such to pass to his next brother, & so on 
from brother to brother, allowing £2,500 to b<* 
raised upon the estates for female children each.” 
Qu. : whether a trust executed or executory ; A 
if the latter, whether an estate tail in R. G. 
The point too doubtful to compel a purchaser to 
take the title. No dlffei*ence between marriage 
articles & executory trusts in wills, except that the 
former afford primd facie evidence of intent, which 
does not belong to the latter. — Jervoise v. 
Northumberland (Duke) (1820), 1 Jac. <fe W. 
559 ; 37 E. R. 481, L. 0. 

Annotations : — Reid. Stonor v. Curwen (1832), 5 Sira. 264 ; 
Parker v. Boltou (1835), 6 L. J. Oh. 98 ; Jones v. Prieto 
Q841), 11 Slm. 557 ; Pyrke r. WaddluKhara (1852), 10 
Haro, 1 ; Collard v, Sampson (1853), 4 Do G. M. & G. 224 ; 
Eflrort.on v. Brownlow (1853), 4 H. L. Oas. 1 ; Shollcy v. 
Shelley (1868), L. Jl. 6 Eq. 540. Mentd. Archer v. Slater 
(1841), il Sim. 507 ; Lincoln v. Ai*codockne (1814), 1 
Coll. 98. 


280. .] — SaCKVILLE-WeST V. HoLMESDALli: 

(Viscount), No. 31, ante, 

281. Whether articles executory or final — Con- 
sidered as minutes only.] — Blandford (Mar- 
chioness) V, Marlborough (Dowager Duchess), 
No. 1288, post, 

282. .] — Randall v. Willis, No. 322, 

post, 

283. .] — Phillips v, James, No. 312, 

post. 

284. Unless rights of parties finally 

declared — Covenant to stand seised.] — In arts, 
under seal, after a recital of an intended marriage 
between B. & 0., A., the father of B., “ for the 
support & settlement in the world of the young 
couple, freely & clearly giveth A settloth upon 
B. his lands from Michaelmas next ” for life, 
remainder to the first son of the mamage, ” A so 
on successively for every other son ” with 
remainders over. Tliis is a covenant to stand 
seised, A not an executory contract. — Doe d. 
Jones v. Williams (1833), 5 B. A Ad. 783 ; 2 
Nev. A M. K. B. 602 ; 110 E. R. 980. 

285. Though future act remains 

to be done.] — Where an instrument, executed 
previously to a marriage under the name of “ arts, 
of agreement,” appears on the face of it finally to 
declare the intention of the parties, A does not 
point to a future instrument as necessary to com- 
plete the contract, it will not be treated as 
executory, though, in order to give full effect to its 
provisions, a future act may remain to be done 
after its execution. — De Havilland v. De 
Saumarez, De Havilland v. Bingham (1865), 14 


W. R. 118, L. JJ. 

Annotation : — Consd. Mayn v. Mayn (1867), L. R. 5 Eq. 150. 

286. •] — M:., by voluntary 

arts, under seal, covenanted with his two daughters 
that he would at such time iu his lifetime as he 


PART III. SECT. 2, SUB-SECT. 6. 

271 1. Effect of sfubaequent settlement — 
Ante-nuptial cigreernent.}--WnTTE v. 
Anderson (1860), 1 I. Oh. R. 419.— 

IR. 

271 iJ. .] — Blake v. Blake, 

[1913] 1 I. R. 343.— IR. 

PART III. SECT. 8. SUB-SECT. 1.— A. 

279 i. Construction according to in- 


ntion ,] — Articles are not to be oon- 
iTued in the same manner as formal 
Isposltlons, but the ct. has to consider 
hat the contract is, which the paru^ 
itended to enter into ; & where the 
ords are short & defective, to prosimie 
hat was the probaWe Intent.-— 
AGQART V. Taggart (1803), 1 Sch. & 
ftf- — IR. 


k. Where words of limitation 


omitted.] — Re Public Works Comrs., 
Exp. Rice (1896), 30 I. L. T. 57.— IR, 

281 i. Whether articles execuiory or 
final — Considered as minutes only .] — 
BU8HKLL V. Bubhell (1803), 1 Sch. 
& Lof. 94, 95. — IR. 


28111 . — 

GAN, [1900] 2 I. R. 441.— IR 


-r EGAN V. MBE- 



480 


Settlements. 


Sect, 3. — Articles: Svh-secL A, d: B. (a).] 

thought fit, or, failing his so doing, his exors. 
should, within six months after his decease, settle 
certain securities specified in the schedule & stand- 
ing in M.’s name, or other securities of equivalent 
vsdue, upon certain trusts, as to one moiety in 
favour of his daughter I. & her issue, which trusts 
were stated at length, & as to the other moiety in 
favour of his daughter E. & her issue, which trusts 
were stated by reference to those of the other 
moiety. The arts, reserved a life interest to M., 
& provided that M., whilst sole trustee & the 
trustees or trustee for the time being, might sell 
any of the securities “ for the time being con- 
stituting the settled fund,” or such part as ” might 
from time to time be subject to the intended trusts 
aforesaid,” & invest the proceeds of sale as therein 
mentioned ; also, that M. during his life, & after 
his death his daughter I., in the event of her 
marriage, might revoke the intended trusts of her 
moiety & resettle the same by way of marriage 
settlement giving a life interest to her husband ; 
with a similar power in the case of E.’s moiety 
declared by reference to the other moiety ; also, 
that after M.’s death the statutory power of 
appointing new trustees of either moiety should 
vest in I. & E. respectively ; & defined the ” settled 
fund ” as meaning the securities specified in the 
schedule or the investments representing the same. 
The schedule specified the securities, & provided 
that any allotments of new shares or stocks in 
virtue thereof were not included in the settle- 
ment, but were to belong to M. : — Held : the 
arts, constituting a complete settlement which 
the ct. would enforce at the instance of the 
daughters. — Johnstone v, Mappin (1891), 60 
L. J. Ch. 241 ; 04 L. T. 48. 

B, Settlements of Realty, 

(a) R state for Life with Remainder to Heirs, 

See, now, Law of Property Act, 1925 (c. 20), 

8. 131. 

287 . General rule — Limitation construed as 
strict settlement — Exclusion of rule in Shelley’s 
Case.] — Upon a marriage, arts, were entered into, 
whereby it was agreed, that the wife’s portion 
should oe laid out in the purchasing of lands, which 
should be settled on the husband Sz wife for tlu^ir 
lives, & the life of the longer liver of them, & after 
to the heirs of the body of the wife, by the husband 
to be begotten ; yet the Master of the Polls decreed 
the settlement to be to the first &; other sons, etc., 
so as the husband & wife might not have power to 
bar the issue. — Jones v, Langhton (1698), 1 Eq. 
Cas. Abr. 392 ; 21 E. It. 1126. 

Annotation : — Refd. Jones v. Morgan (1783), 1 Bro. C. C. 206. 

288 . .] — Arts, to settle lands 

to one for life, remainder to the heirs of his body ; 
in execution of the arts., equity shall go according 
to the intent, & not dh’ect an estate tail according 
to the words. — Collins v, Plummer (1708), as 
reported in 1 P. Wms. 104 ; 24 E. R. 313, L. C. 

AnnotationB: — Refd. Cordwell v. Mackrlll(1766), Amb. 615 ; 
Legard v, Hodges (1792), 1 Vos. 477 ; Hamilton v. Grant 
(1816), 3 Dow. 33 ; Worthing (Dorpn. v. Heather, [1900] 

2 Ch. 632. 

289 . .1 — One devises his lands 

for payment of his debts, & then to A. for life, 
with power to make leases, etc., remainder to the 
heirs male of the body of A., though this bo but 


the devise of a trust, & executory, & expressed to 
be to A. for life, yet it is an estate tail in A., barr- 
able by a toe <fe recovery. Secus, in case of 
marriage arts, to settle an estaf^ on A. for life, 
remainder to the heirs male of his body ; this 
being an agreement to do a future act, & in which 
the issue are particularly considered & looked 
upon as purchasers. — Bale v. Coleman (1711), 
1 P. Wms. 142 ; 2 Eq. Cas. Abr. 309 ; 24 E. R. 
330 ; Buh nom, Baile v, Coleman, 2 Vem. 670. 
Annotations : — CoDsd. Bagehaw v, Spencer (1748), 1 Ves. Sen. 
142. Refd. Trevor v. Trevor (1720), 1 P. Wms. 622 ; 
Paplllion V, Voice (1728), Kel. W. 27 ; Glenorchy f. 
BobvUIc (1733), Cas. temp. Talb. 3 ; Monro v. Monre (1737), 
2 Atk. 265 ; Baskervlllo v. Baskervlllo (1741), 2 Atk. 
279 ; Tollettn. Tollett (1763), Amb. 177 ; Garth v, Baldwin 
(1755), 2 Ves. Son. 646 ; Austen v. Taylor (1759), 1 Eden, 
361 ; Jones r. Morgan (1783), 1 Bro. C. C. 206 ; Brydges 
V. Brydges, Philips r. Brydges (1796), 3 Ves, 120 ; Blake 
V. Luxton (1815), Coop. G. 179. 

290. .] — Nandtke V. Wilkes 

(1716), Gilb. Ch. 114 ; 25 E. R. 80. 

291. .1 — In marriage arts, the 

children are considered as purchasers (Lord 
IIardwickk, C.).— Seale v. Seale (1715), 1 P. 
Wms. 290 ; Gilb. Ch. 105 ; Free. Ch. 421 ; 24 
E. R. 393, L. C. 

Annotations : — Refd. Lyon v. Mitchell (1816), 1 Madd. 467 ; 
Paiker v. Bolton (1835), 5 L. J. Oh. 98 ; Uaggar v, Ncatby 
(1854), Kay, 379. 

292. .] — (1) S. on his marriage 

covenants to settle lands to the use of himself for 
life, remainder to the heirs of his body by his 
intended wife ; & to make a settlement accordingly 
within two years, or in default thereof, to stand 
seised to the same uses ; though this is an estate- 
tail in S. at law, yet a ct. of equity will turn it 
into a strict settlement. 

(2) Jf a defective settlement in any particular 
has been made, a second must bo made till the 
uses in the arts, are well & effectually raised, for 
till then the covenant subsists. — Trevor v. Trevor 
(1719), 5 Bro. Pari. Cas. 122 ; 9 Mod. Rep. 161 ; 
2 E. R. 574, H. L. 

Annotations: — As to (1) Consd. West v. Erisey (1726), 1 
Com. 412. Refd. A.-G. v. Young (1733), 2 Com. 423. 
Generally, Refd. Bagshaw v. Spencer (1743), 2 Atk. 670 ; 
SenhouHC v. Kailc (1755), Amb. 285 ; Jones v. Morgan 
(1783), 1 Bro. C. C. 206 ; Turner v. Sargent (1853), 17 
Beav. 615 ; Tatham v. Vernon (1861), 9 W. R. 822 ; 
D’Eyncourt v. Gregory (1864), 3 New Rep. 628. Mentd. 
Blockborough v. Davis (1701), 1 P. Wms. 41. 

293. .] — The principle is clear, 

that in general, where in marriage aHs. a settle- 
ment is agreed to be upon the parties & the heirs 
of their bodies, the settlement shall be made in 
strict settlement (Lord Hardwicke, C.). — 
Glanville V, Paine (1740), Barn. Ch. 18 ; 2 
Atk. 39; 27 E. R. 637, L. C. 

294. .] — Marriage arts, not 

decreed in strict settlement where by a difference 
in the penning the parties intended to leave part 
in the father’s power. 

Wliere by arts, part of an estate is limited to 
father for life, to wife for life, to first Sc every 
other son & daughters in tail ; another part to 
father for life, Sc heirs male of his body by that 
wife ; Lord Macclesfield said, if that had been 
the sole limitation, he should without scruple 
decree in strict settlement according to the common 
rule ; but where the parties had shown they knew 
the distinction when to put it out of the power of 
the father Sc when to leave it in his power, he would 
not vary the last limitation, decreemg to the father 
in tail as to the last, though not as to the first 


PART HI. SECT. 8, SUB-SECT. 1.— 
B. (a). 

287 1. General rule — Limitation con- 
strued as strict eeUlement — Exclusion of 
rule in Shelley* s Case .] — Brennan v. 


Fitzmaurioe (1839), 2 1. Eq. R. 113. — 

IR. 

28711. .3 — Rochfort 

V. Fitzmaurioe (1842), 4 I. Eq. R. 
375 ; 1 Con. & Law. 158; 2 Dr. & 


War. 1.— IR. 

1. Exceptions to rule — Estate tail to 
eldest son in possession wUh remainder 
in fee .] — Dillon v. Blake (1864), 16 
I. Ch. R. 24.— IR. 
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(Lord Hardwicke, C.). — Ho wed v. Howel 
( 1761), 2 Ves. Sen. 358 ; 28 E. R. 229, L. C. 

Amwiation Refd. Holmesdale v. West (1866), L. It. 3 Eq. 

474. 

295. ,] — On marriage, the 

husband executes a deed poU whereby he purports 
to settle all his real & personal estate on the wife 
&: the heirs of her body by him begotten, obliging 
her to give each of her children by him begotten 
£1,000 apiece at twenty-one & to divide the residue 
equally amount them at her death. This gives 
an estate for life only to the wife, with remainder 
in fee to the children as tenants in^ common. 
These marriage arts, so far tied up the property 
of the settlor, that a real estate purchased by him 
in his lifetime with part of his personal estate, shall 
be considered as personal estate &; be disposed of 
accordingly. — Lowther v, Westmoreland (Earl) 
(1784), 1 Cox, Eq. Cas. 64 ; 29 E. R. 1004. 

296. .] — No distinction between 

executory trusts by marriage arts. & will, except 
the inference from the object of the former, to 
jirovide for the issue, that the father should not 
have the power to defeat it. Therefore estate for 
life with remainder to the heirs of the body a strict 
settlement in the one case ; an estate tail in the 
other, unless clearly not meant in their technical 
sense. — B lackburn v. Stables (1814), 2 Ves. & B. 
367 ; 35 E. R. 385. 

Annotations: — Gonsd. Sackvillc-West v. Holmebdale (1870), 

L. II. 4 H. L. 543. Re!d. Marshall v. Boiisfleld (1817), 

2 Madd. 166 ; I’arkor v. Bolton (1835), 5 L. J. Ch. 98 ; 

Sliolton V. Watson (1849), 18 L. J. Cli, 223 ; Holloway i\ 

Collier (1853), 1 W. B. 266 ; He Wllmor’s Trusts, Mooro v. 

Wingrflcld, 11903] 1 Ch. 874 ; {Silcocks v. Silcocks, [1916] 

2Ch. 161. 

297. .] — By marriage arts., a 

husband covenanted, in consideration of his wife’s 
portion, to settle an estate to his own use, <& after 
his decease to the use of his heirs on the body of 
his intended wife, & for want of such issue to his 
own right heirs for ever. The articles did not 
express any further intention of providing for the 
children of the marriage, & made a provision for the 
intended wife in lieu of dower. No settlement was 
executed ; & the husband mortgaged the estate, & 
at the same time delivered the arts, to the mtgee. : 
— Held : on his death, under the arts., ho was 
entitled to a life estate only, & the mtgee. took with 
notice, & could not therefore hold as against the 
issue of the marriage. — D avies v. Davies (1841), 
4 Beav. 54 ; 49 E. R. 258. 

298. .] — Lambert v, Peyton, 

No. 316, post, 

299. Application of rule — Whether applied In 
favour of daughter.] — Arts, on marriage to settle 
lands on husband & wife for their lives, remainder 
to the heirs male of the body of the husband by 
the wife, remainder to the heirs male of the body 
of the husband by any other wife, remainder to 
the heirs “ female ” of the body of the husband 
by this wife. A settlement is made before the 
marriage, & said to be piu*suant to the arts., 
whereby the lands are limited to the husband for 
life sans waste, & with power to make leases, 
remainder to the firat, etc., son of the marriage in 
tail male, remainder to the first, etc., son of any 
other marriage in tail male, remainder to the 
“ heirs of the body ” of the husband. There are 
issue two daughters, & the husband suffers a re- 
covery, & devises the premises to his sister ; the 
daughters may in equity compel the devisee to 
convey the premises to them. — W est v, Errissey 
( 1727), 2 P. Wms. 349; 1 Bro. Pari. Cas. 226; 

1 Com. 412 ; 24 E. R. 760, H. L. 

Annotations : — Apld. QlanvUlo v, Paine (1740), Bam. Ch, 
18 . Consd. Roberts v, Klngsly (1749), 1 Ves. Son 238 ; 
Highway v. Banner (1785), 1 Bro. C. C. 584 ; Randall v. 

J. — VOL. XL. 


Willis (1800), 5 Ves. 262. Refd. Price v. Powel (1729), 
1 Bam. K. B. 201 ; Logg v. Goldwire (1736), Cas. temp. 
Talb. 20 ; Stroatiiold v. Streatliold (1736), Cos. temp. 
Talb. 176; Hart t>. Middlehnrst (1743), 3 Atk. 371; 
Warrick v. Warrick (1745), 3 Atk. 291 ; Partyn v. 
Roberts (1 756), Amb. 315 ; CordwellD.Mackrill(1766), Amb. 
616 ; Twiflden v. Lock (1768), Amb. 663 ; Jones v. Morgan 
(1783), 1 Bro. 0. C. 206 ; Bold v. Hutoblnson (1855), 5 
be G. M. & G. 558 ; Eastwood v. Lockwood (1867), L. R. 
3 Eq. 487 ; Cogaii v. Dufflold (1876), 34 L. T. 693 ; Hr 
Martin, Smith v. Martin (1885), 54 L. J. Ch. 1071. 

300. .] — Arts, on marriage to settle 

lands on husband & wife for their lives, remainder 
to the first, etc., son of the marriage, remainder 
to the hen’s male of the body of the liusband by 
any wife, remainder to the heirs of the body of 
the husband by the first wife, remainder to the 
husband in fee, with provisions for the daughters 
of the first marriage, if no son ; husband has one 
daughter by the first wife, suffers a recovery, & 
marries a second wife, & takes notice of the first 
marriage arts, in liis second marriage settlement ; 
the daughter by the first marriage barred by this 
recovery. Diversity betwixt a limitation by 
marriage arts, to the heirs of the body of the man 
& the heirs female of the body of the man ; & 
sons more favoured than daughters. — Powell v. 
Price (1729), 2 P. Wms. 535 ; 24 E. R. 850 ; 
sub nom. Prick v. Powel, 1 Barn. K. B. 201. 

301. .] — (1) By settlement on the 

marriage of H. A. with J. 0. in case there was no 
issue male, &; there should be daughters living 
at the death of tlie father, who should attain 
twenty-one or bo married, then such daughters 
should have £2,000 apiece ; there were no sons, 
but only three daughters ; deft., wlio was one, 
married A. D. 6c previous to his marriage, cove- 
nanted to assign with his wife’s consent £500 to 
trustees, in trust after the death of A. D. deft., 
to pay it amongst the children of the bodies of 
deft. A. D. that ho should after the marriage 
assign to the trustees all the money & seciu’ities 
for it then due &> belonging to deft. 11. A. died 
in 1744. A. D. in 1745, intestates to whom deft, 
administered & received the £2,000. The chil- 
dren, who are a son Sc daughter, have a right to 
the portion, & decreed to bo secured for their 


benefit. 

The precedent part of the arts, include a small 
part of the real estate, the new pltfs. being heirs 
of the body ; that estate certainly is in the power 
of the mother in point of law, & vests in the 
mother in tail ; but in this ct. being under arts, 
is to be carried into strict settlement to the wife 
for life, to the first & other son in tail, & in default 
of issue male to daughters (Lord Hardwicke, C.). 

(2) Covenant by husband to assign a contingent 
portion of the wife to uses of the marriage. The 
right of calling for it vests in husband, who dies 
without doing so : the wife bound by this cove- 
nant. — Bash v. Dal way (1747), 3 Atk. 530 ; 26 

B. R. 1106 ; sub nom. Bush v. Dalway, 1 Ves. 
Sen. 19, L. C. 

Annotations: — As to (2) Consd. Homier r Morton (1828), 

3 Russ. 65. Refd. Alnslie v. Medlycott (1803), 9 Vos. 13. 

302. Against purchaser for value with 

notice — Articles not produced.] — Where arts, were 
entered into previous to marriage, for settling by 
the wife’s father lands to the use of the husband 
& wife for their lives, Sc the life of the survivor, 
& after the deatli of the survivor, to the use of 
the heirs of the body of the husband on the wife, 
remainder over ; Sc a settlement w^ made after 
the marriage reciting the arts., & said to be made 
in pursuance of the marriage ; upon a bill brought 
by a son of the marriage, the ct. refused to decree 
the arts, to be carried into execution by a strict 
settlement against a purchaser for a valuable 
consideration, who had notice of them ; on the 
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Settlements. 


Sect, 3. — Articles: Siib-sect, 1, B, (a), {h) & (c).] 

ground of the arts, not being produced by which 
alone the ct, could alter the settlement. — Cord- 
WELL V. Maokbill (1766), 2 Eden, 844 ; Arab. 
616 ; 28 B. R. 930, L. C. 

Annotation: — ^Be!d. Parker u. Brooke (1804), 0 Ves. 683. 

303. Against mortgagee with notice.] — 

Davies v, Davies, No. 297, ante, 

304. Estate tall to husband— -Provision re- 

straining waste.] — Griffith v. Buckle (1686), 2 
Vem. 18 ; 23 E. B. 020. 

305. Exceptions to rule — Power to bar not in 
first taker alone.] — Whateley v, Kemp (1734), 
cited in 2 Ves. Sen. at p. 358 ; 28 E. R. 230. 
Annotation : — Eefd. llolmcsdale v. West (1866), L. B. 3 Eq. 

474. 

300. .] — Howel V, IlowEL, No, 204, 

ante, 

307. .] — Settlement on marriage, to 

the husband for mo, remainders to wife for life, 
remainder to the heirs of their bodies, a strict 
settlement, but not so where the power of barring 
the entail is given to both. — Highway v. Banner 
(1786), 1 Bro. C. C. 584 ; 28 E. B. 1312. 
Annotations: — Consd. Brudonoll v. Elwos (1802), 7 Ves. 

382. Reid. Sackville-Wcst v. Holmesdalo (1870), L. 11. 4 
H. L. 643. 

308. .] — ^Brudenell v, Elwbs (1802), 

7 Ves. 382 ; 32 E. K. 155, L. C. 

Annotations : — Refd. Holmeadale v. West (1866), L. R. 3 Eq. 
474 : Eastwood v. Avlson (1869), L. R. 4 Exch. 141 ; Me 
Mortimer, Uiay v. Gray, [1905] 2 Ch. 602. 

309. Articles executed by legal settlement.] 

— ^By marriage settlement, purporting to bo made 
in pursuance of arts, recited in it, an estate was 
conveyed to the husband wife, & the heirs 
of their bodies : — Held : they thereby became 
tenants in tail special, & a ct. of law could not 
consti’ue the deed as making them temants for 
life with remainder to their issue in tail, even 
supposing that such be the construction to be put 
upon the articles by a ct. of equity. — Dob d. 
Daniell V. WOODROFPE (1842), 10 M. & W. 608 ; 
12 L. J. Ex. 147 ; 152 E. B. 614 ; on appeal, 
sub norn. Woodroffe v. Doe d. Daniell (1846), 
15 M. & W. 769, Ex. Ch. ; sub nom. Doe d. Daniel 
V. Woodroffe (1849), 2 H. L. Cas. 811, H. L. 

AnTwtations : — Mentd. Tarte v. Darby (1846), 16 L. J. Ex. 
326 *, Spotswood v. Barrow (1850), 6 Kxcli. 110; Cowan 
V. Milbonm (1867), L. 11. 2 Exeb. 230. 

Beneficial interests In realty.] — See Part IX., 
post. 


{b) Limitation in favour of Issue, 

See, now, Law of Property Act, 1925 (c. 20), 
s. 131. 

310. When construed as strict settlement — 
Estate for life with remainder to Issue.] — This ct. 
will carry into strict settlement, an estate limited 
to a husband for life, to the wife for life, remainder 
to the issue of their two bodies. — ^Viluers v, 
ViLLiERS (1740), 2 Atk. 71 ; Barn. Oh. 307 ; 2 
Bq. Oas. Abr. 306 ; 26 B. R. 444, L. C. 

Annotations .—Reid. Tothil r. Pitt (1770), 2 Dick. 431. 

Mentd. Mxum v. Qodbold (1825), S Bing. 202. 

311. .] — By marriage arts., it was 

agreed, that £3,000 should be laid out in land, Sc 
settled on the husband & wife for their lives, 


remainder to such issue, etc., as they should 
appoint; & in default of appointment, to the 
issue of their bodies. On the death of the husband 
without appointment ; — Held : the land should 
be settled in strict settlement, viz. on wife for 
life, remainder to the first & other sons in tail. 
— Dod V, Dod (1755), Amb. 274 ; 27 E. R. 184. 

& 

812. .] — By arts, executed in contem- 

plation of a marriage, the father of the intended 
husband, in consideration of a sum of money to 
be paid by his son, covenanted to execute a con- 
veyance of certain real estates to trustees for the 
use of his son for life, with remainder to the 
intended wife for life or during widowhood, with 
remainder “ to the use & benefit of the issue 
of the intended marriage, their heirs & assigns 
for ever.** No conveyance was ever executed ; 
the husband succeeded to the estate, & upon 
the death of himself & his wife there sur- 
vived a son & two daughters, all of whom had 
children : — Held : the arts., being executory, 
were not to be construed in the same manner as 
formal dispositions, but must be treated as short 
notes or instructions upon which a settlement 
would be prepared ; the ct. would, therefore, con- 
sider what was the contract which the parties 
intended to enter into when the words were in- 
sufficient or defective ; & upon the words in this 
case the sons of the marriage took successive 
estates tail, Sc the daughters of the marriage 
estates in common in tail with cross-i*emainders 
between them in tail. — Phillips v, James (1865), 
3 Do G. J. & Sm. 72 ; 12 L. T. 685 ; 11 Jur. N. S. 
660 ; 13 W. R. 934 ; 46 E. R. 565, L. JJ. 

313, Covenant to settle on Issue.] — A 

covenant in marriage ai*ts. to settle an estate, 
after the payment of an annuity to the intended 
wife, “ upon his issue ” by the intended wife, 
must be construed as a covenant for strict settle- 
ment, & excludes the husband from creating 
charges in favour of younger children. 

By arts, of marriage it was recited that the 
intended husband had received a sum of £600 
from J., his intended wife, & he covenanted to 
settle upon her an annuity of £60 for her life, to 
commence from his death, charged upon his 
lands, with the ordinai'y powers of distress & 
entry. Sc to settle the residue Sc remainder of 
his lands “ upon his issue by ” J., his intended 
wife. There were several children of the mar- 
riage. Some years after the marriage he executed 
a deed by which he charged on his lands various 
sums of money in favour of younger children, 
devising the lands themselves to his eldest son, 
Sc his other sons successively in tail male ; — 
Held : this deed creating these charges was void, 
for the covenant in the arts, gave lum no power 
to charge the lands for the benefit of the younger 
children, & must be interpreted to mean that he 
would settle the lajids in the ordinary form of 
strict settlement. — Grier v, Grier (1872), L. R. 
6 H. L. 688, H. L. 

314. Right of children to take as tenants In 
common.] — By a deed it was, amon^ other 
thin^, agreed Sc declared that A., lus exors., 
administrators, Sc assigns, should raise out of 


Annotations: — Allld. Phillips v, James (1865), 3 P® J* 
Sm. 72. Consf^ Grier v. Grier (1872), L. B. 6 H. L. 688 


PART III. SECT. 3, SUB-SECT. 1.— 
B. (b). 

310 I. When construed as strict settle- 
ment — Estate for life with remainder to 
issue.] — ^A., baring seven daughters & 
no sons, by articles entered into on the 
marriage of his daughter B., covenanted 


to secure to her & her children by C., 
her intended husband, a Bhai*e of his 
real estate equal to that of any other 
of his daughters, A. died without 
having made any settlement : — Held : 
B. was entitled to an estate for life, 
remainder to her first & other sons in 
tail, remainder to her daughters in tail. 


— Haahlton V. Catiicart (1777), 
WaUis by Lyne, 282.— IR. 

314 i. Right of children to take as 
tenants in common.] — On articles 

S revious to the marriage of W. with 
L. the father of W. “ bound the whole 
of the farm of, etc. as a dowry or 
marriage portion to his son W. along 
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certain hereditaments £800, & should invest same 
in the names of trustees at interest upon govt, 
or real securities “ upon trusts to be declared for 
the benefit of J., for her life, with remainder to 
her childi’en, & as to J. to & for her separate 
use, & with all the powers for changing the security, 
& for maintenance, & other powers & trusts which 
are usually inserted in a money settlement of the 
like nature.” No subsequent declaration of trust 
of the £800 was ever made : — Held : the deed 
was executory only, <fc the settlement so directed 
ought to have limited the £800, after the death 
of J., amongst her children as tenants in common, 
& not as joint tenants. — Mayn v, Mayn (1867), 
L. B. 6 Eq. 150 ; 17 L. T. 439. 

315. Meaning of “ issue ^’—Includes female.] — 
The bill was brought by the daughter & only 
child of the first marriage of J. for a specific per- 
formance of arts, previous thereto, insisting she 
ought to be tenant in tail of the lands therein 
mentioned. Issue in the arts, means female as well 
as male, & consequently pltf. is entitled to have 
a settlement of these lands in tail, & when deft., 
the son of the second marriage, comes of age, he 
must convey to her. — Hart v. Middleiiurst 
(1740), 3 Atk. 371 : 20 E. B. 1014, L. C. 
Annotations : — Consd. riillllps v, JanicB (18G5), 2 Drew. & 

Hm. 404 ; Orier v. Grier (1872), L. K. 5 H. L. G88. Mentd. 

Payne v. Mortimer (1859), 4 Do G. & J. 447. 

316. “ Issue male ” — Not son of daughter.] 

— In marriage arts, in 1802, which were to be, 
but never were, followed by a formal settlement, 
two separate estates, one belonging to the intended 
husband, the other to the intended wife, were 
included. Both were vested in trustees, in trust 
to permit the husband & wife to receive the profits 
during life, &, as to her portion, should she sur- 
vive her husband, “ to such of her issue male 
by her said husband as she may, by her last will 
& testament, notwithstanding her coverture, 
direct, limit, or appoint ” ; & in case of no appoint- 
ment, to the ” issue male ” of the husband & 
wife ; & in case of no issue male, then to go 
amongst her daughters ; “ & in case of failure 

of issue male or female then to go to such person 
or persons ” as she should appoint. There wei e 
t wo children of the marriage, a son & a daughter. 
The wife survived the husband many years, A- 
made a will, which, reciting the power reserved 
to her by the arts., appointed he” property to her 
grandson, the son of her daughter, describing 
him as “issue male” of her marriage: — Held: 
the arts, were executory ; if in accordance with 
them a settlement had been executed, the estate 
would have been put in strict settlement ; & the 
power reserved by them was not well exercised ; 
the grandson, the son of a daughter, not coming 
within the description of “ issue male ” therein 
contained. — Lambert v, Peyton (1860), 8 H. L. 
Cas. 1 ; 11 E. B. 325, H. L. 

Beneficial Interests In realty .]~^ee Part VIII., 
poet 

(c) Other Cases, 

317. Provision for covenant to enjoy free from 

incumbrances — Contingent incumbrance.] — Vane 
V. Barnard (Lord) (1708), Gilb. Ch. 6 ; 25 

E. B. 6, L. C. 


318. Reservation by settlor of power to charge 
— Parties without notice of existing incumbrances — 
Priorities.] — A. by arts, previous to the marriage 
of his daughter agrees to settle several real estates 
to certain uses, but reserves to himself a power 
of charging them with £30,000 to pay his debts. 
He had previously mortgaged those estates for 
£27,000, but it did not appear that that fact was 
disclosed to all the parties at the time of executing 
the arts. On a question, w'hetlier the £30,000 
should be raised over & above the prior incum- 
brances ; — Held : those prior incumbrances should 
be paid out of the £30,000 ; & A. should have the 
residue, after paying the costs of th(^ suit. — 
Inchiquin (Earl) v. Fitzmaukick (1785), 5 Bro. 
Pari. Cas. 166 ; 2 E. B. (i03, II. L. ; varying S. C. 
8uh nonu Shelburne (Countess) v. Inchiquin 
(Earl) (1784), 1 Bro. C. C. 338, L. C. 

Annotations: — Mentd. Tovvushcncl r. Stuutfioom (1801), 0 

Vos. 328 ; Fowler v. Fowler (1859). 4 Do G. & J. 250; 

Wharraiti v. Wharraui (1864), 3 8w. & Tr. 301 ; lllohard* 

boii V. Smith (1870), 39 L. J. Cli. 877 ; Fowler v. Siiffflcu 

(1916), 115 L. T. 51 ; Craddock r. Hunt (1923), 92 L. J. Ch. 

378. 

319. Construction according to intention — Pro- 
vision for remainder to sons in tail— Intention to 
settle in tail male.] — (1) Arts, executed before a 
marriage, having stipulated that estates should 
be liiriited to the first & otlu'r sons of the marriagii 
in tail, but it being proved tliat the intention was 
to limit the estates to th(^ first & other sons in tail 
male, the ct., after the marriage had taken placih 
directed that, in the settlcmient to be executed 
in pursuance of the arts., limitations to the first 
& other sons in tail mah) should be inserted. 

(2) A power was reserved, in arts, befoie 
marriage, to husband & wife to alter & vary tlie 
provisions & terms of the arts, in such maniKT as 
to them should sc^em fit, previous to the ext‘Cution 
of the scttlenicnt : — Held: not to authorise the 
insertion in the setthunent of a ])ower enabling 
the husband to jointure a future wife, or to 
charge portions for younger children of a future 
marriage. 

(3) A stipulation w^as made in arls. before 
marriage that the intended s(‘ttlement, which 
related to estates in Ireland, should contain all the 
covenants, provisions, A conditions usually con- 
tained in marriage settlenumts made in England ; — 
Held: to authorise the insertion of a power of 
sal(^ <fc exchange under whicli lands in England 
might bo taken in exchange for lands in Ireland. 

(4) A reference was made to the master to 
inquire whether certain j)roposcd powers of 
leasing were usual in that part of Ireland in wliich 
the estates were situated, & whether any circum- 
stances connected with the i)roperty rend(Ted such 
powers expedient, & to the interest of all })arties, 
with liberty to state special (drcumstanc(‘s. — 
Bedford (Duke) v. Abercorn (Marquess) (1836), 
1 My. Cr. 312 ; 5 L. J. Ch. 230 ; 40 E. B. 391, 
L. C. 

Annotations: — As to (1) Refd. Simpboii i\ SiuipHon (1837), 

1 Jur. 688 ; ThornpHon v. Whitmore (1860), 1 John. & H. 

268 : Cogau v. Diiffleld (1876), 34 L. T. 593. As to (2) 

Distd, Mason r. Mason (1870), 19 W. It. 741. Gc7icrally, 

Mentd. liuescll v, Jackson (1851), 9 Huic, 387. 

Beneficial interests in reaity.]— Part IN., 
post. 


with R. the ono-half of said farm to 
bo the right title & interest of the 
issue whether son or daughter, if be- 
gotten on the body of R. by W.** The 
issue take as tenants in common. — 
Taggart v. Taggart (1803), 1 Sch. Sc 
Lef. 84.— IR. 

816 1 . Meaning of “ issue ” — Includes 
females .] — It is only where the con- 
tract has expressed an intention to 


provide for issue generally, that females 
are included in the provision. - 
Macguirk V. Scully (1829), Heat. 
370.— IR. 

m. Children.] — CUmpbell r. 

Sandts (1803), 1 Sch. & Lef. 281. — IR. 

n. .] — Thompson v. 

Simpson (1841), 1 Dr. & War. 4.59. — 

iR. 


o. — — .] -lloeiiK V. Roche 
(1845), 2 Jo. & Lat. 501.~IR. 

p_ .]—Jie Denis* Trusiv; 

(1875), 10 I. R. Eq. 81.— IR. 

Q, extended to children 

of predeceasing child, j — C att a n aci i ’s 
Trustees v. CATTANAcn (1901), 4 F. 
(Ct. of Soss.) 205 J 39 Sc. L. R. 151 ; 

9 S. L. T. 28 1.- SCOT. 
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Settlemknts. 


Sect. 3. — Articles: Sub-sect. 1, C. iS: 1).; suh-sccl. 

C. Settlements of Leaseholds. 

320. Covenant to settle leaseholds — To corre- 
spond with settlement of realty — Provision by court 
restricting absolute vesting.] — Covenant in a 
marriage* settlement to settle leasehold estates in 
trust for such persons such or the like estates, 
ends, intents & purposes, as far as the law would 
allow, as declared concerning real estatf^s limited 
to the first & other sons in tail male, with several 
remainders, executed by giving the absolute 
interest in the leasehold estates to the first tenant 
in tail in possession, having attained the age of 
twenty-one. — Lincoln (Countess) v. Newcastle 
(Duke) (1800), 12 Vcs. 218 ; 33 E. K. 84, U. L. ; 
varying S. C. sub nom. Newcastle (Duke) v. 
Lincoln (Countess) (1797), 3 Vcs. 387. 

Aniioiaiions : — Consd. Ware v. PolMll (1805), 11 Vcs. 257 ; 

Hanks v. Le Despencer (1840), 10 Sim. 570 ; Dungannon 
r. Smith (1840), 12 Cl. 6c Fin. 54G ; Scarsdalo v. Curzon 
(1800), 1 John. & H. 40. Refd. Carr v. Erroll (1808), 14 
Ves. 478 ; Burrell v. Crutchley (1800), 15 Vcs. 544 ; 
Jervolse v. Nothumbcrland (1820), 1 Jac. & W. 550; 
Tollemache v. Coventry (1834), 8 Bli. N. S. 547 ; Ibbotsoii 
V. Ibbctson (1840), 5 My. & (Jr. 26 ; Morgan v. Howland 
(1848), 13 L. T. O. S. 4 ; Egerton v. Brownlow (1853), 4 
H. L. Cas. 1 ; Cox v. Sutton (1850), 25 L. J. Ch. 845 ; 
Holmesdale v. West (1866), L. H. 3 Eq. 474 ; Shelley v. 
Shelley (1868), L. H. 6 Eq. 540 ; Mai-tclli ti. Holloway 
(1872), L. H. 6 H. L. 532 ; JRe Harcourt, I’ortman v. Port- 
man, [19211 2 Ch. 401. Mentd. Audsley v. Horn (1850), 1 
De G. F. & J. 226. 

Articles operating as assignment.] — See Land- 
lord & Tenant, Vol. XXXI., p. 390, No. 5420. 

Beneficial interests in personalty.] — See Part 
YIII., post. 

D. Settlements of Personally. 

321. Usual form of settlement — Of wife’s per- 
sonal estate.] — i\nte-nuptial arts, were signed 
whicli provided for the wife’s personal estate being 
^'ested in trustees, “ the trusts of the income being 
for tlie benefit of the husband & wife during their 
lives, & the trusts of the capital being for Ac 
amongst the children according to the appoint- 
ment of the husband Ac wife, or the survivor of 
them ; & in default of appointment, to the children 
equally ; in the event of there being no children, 
& of the husband being the survivor, the trust 
property to bo at his absolute disposal.” After 
th(‘ marriage a settlement was executed which 
limited f he income to the husband &; wife during 
their joint lives, & to the survivor of them dmdng 
his or her life, Ac then gave the capital to the 
children absolutely as tenants in common ; but 
if there was no child, &c the husband survived the 
wife, then to the husband. There was only one 
child of the marriage, At he died at the age of six 
months in the lifetime of the i)arents. The hus- 
band died in the lifetime of the wife:— iieZd; 
the capital of the fund At the arrears of income at 
the death of the husband belonged to the wife, 
for the ct. would have carried the arts, into effect 
by giving the wife the first life estate to her 
separate use, At by making the shares of sons con- 
tingent on their attaining twenty-one At of 
daughters on their attaining twenty-one or marry- 
ing, or by inserting clauses of survivorship A5 
accruer on the death of sons under twenty-one, At 
of daughters under that age & unmarried, so that 
the husband would have had no title as next of 


kin of his deceased infant child, At the settlement 
must be rectified accordingly, — C ogan v. Dufpield 
( 1876), 2 Ch. D. 44 ; 45 L. J. Ch. 307 ; 34 L. T. 
593 ; 24 W. R. 905, C. A. 

Annotation: — Apld. Re Gowan, Gowan v. Gowan (1880), 17 

Ch. D. 778. 

322. Provision for husband to settle personal 
estate — Real estate purchased with personal — To 
be construed as personal.] — Arts, before marriage 
for settling real estates of the husband & also all &> 
singular his personal estate of what nature or kind 
soever ; a proper execution would be by a 
covenant, that real estate, that should be pur- 
chased with the personal, should with respect to 
the objects of the settlement be considered 
personal ; the settlement therefore, made after 
marriage, containing no such covenant, & being 
in other respects a defective execution, real estates 
purchased by the husband, according to the evi- 
dence in order to defeat the right of his wife, were 
decreed to be conveyed by his devisee according 
to the arts. 

If a formal deed was executed before marriage, 
containing such a covenant, it is impossible, that 
I could do anything with it. But an art. is only 
the head Ac minute of an agreement, not to be 
followed literally (Lord Loughborough, C.). — 
Randall v. Willis (1800), 5 Vos. 262 ; 31 E. R. 577. 

Annotations : — Distd. Lewis v. Madocks (1803), 8 Vos. 150. 

Refd. Logan v. Wieiiholt (1833), 7 Bli. N. S. 1 ; PhilliTm 

V. James (1805), 3 Do G. J. & Sm. 72 ; Cogan v. Dufflold 

(1876), 2 Oh. D. 44 ; Re Clarke, Coombo v. Carter (1887), 

35 Ch. D. 109 ; Churslon v. Bailor (1897), 77 L. T. 45. 

323. Provision for limitation to wife & husband 
successively for life — Remainder to children — Re- 
mainder over to stranger — Insertion of power of 
appointment to wife in default of children.] — 
Wliere marriage articles provide simpliciter for 
the limitation of the wife’s property to herself Ac 
her husband successively for life, with remainder 
to tlieir children, -wTth remainder over to strangers, 
the ct. would primd facie order the insertion in 
the settlement of a power of appointment to the 
wife in default of children ; & it would be the 
duty of counsel jireparing a settlement under 
similar instructions to insert such a power, or, at 
least, to call the attention of the parties to the 
propriety of introducing it. — Uarbidgb v. Wogan 
(1840), 5 Hare, 258 ; 15 L. J. Ch. 281 ; 10 Jur. 
703 ; 07 E. R. 909. 

Annotations : — Refd. Wclman v. Welman (1880), 15 Ch. D. 

570. Mentd. Honry v. Ai’mstroug (1881), 30 W. 11. 472. 

324. Provision for power of wife to dispose “ as 
if still unmarried ” — Life estate with power of 
appointment — Remainder to next-of-kln in default 
of appointment.] — A father by Ids will settled 
stock ui)on his daughter for life, remainder to her 
issue, subject to a life interest in any husband who 
might survive her. She married Ac had one only 
child, a son, Ac her husband died. When she had 
attained eighty years of age she married a gentle- 
man, a member of the Irish Ac English bar, of 
about fifty-four years of age. She had accumu- 
lated much personal property, the savings of her 
income. Before the marriage, which it was agreed 
should be kept secret from the son, a very 
voluminous & long-continued correspondence took 
place between the lady Ac gentleman, in which she 
insisted that her property should be settled so that 
she should have the command of it “as if still 


PART III. SECT. 3, SUB-SECT. l.—D. 

r. Provision fur survivor of husband 
<£• wijc to leave fraction to issue if any 
— Whettter wife bound to hand over 
fraction immediately to children .] — 
M‘ Donnell v. M‘ Donnell (1843), 2 
Con. & Law. 481.— IR. 


t. Provision for pouter to husband to 
appoint to younger children of marriage 
■ — Appointment amony children of first 
d- second marriages — Fund to be equally 
divided between the two classes .] — 
Allevne V. Alleyne (1845), 8 I. Eq. 
H. 493 ; 2 Jo. & Lat. 544.— IR. 
a. Limitation to husband d' wife d: 


children of previous d- intended marriage 
— Husband d vnfe take as joint ten- 
ants — Unborn children to he admitted 
as d when necessary.] — O’Hea v. 
Slattery, [1895] 1 1. II. 7. — IR. 

b. Provision for power of appoint- 
ment by survivor of husband d wife 
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immarried,” ho being entitled, as husband, to a 
life interest, if surviving, in the stock bequeathed 
by the father’s will. The intended husband drew 
two documents, in very obscure language, in one 
of which he bound himself to consent to her dis- 
position of a sum of £2,000 out of whatever funds 
or dividends she ” should be “ entitled to, be 
possessed of, or have legally acquired at the time 
of her decease.” The marriage took place, & was 
kept secret from the son until the wife’s decease, 
she continuing the use of her vidual name, whicJi 
took place in about six months, without her having 
made any disposition of her savings, leaving her 
son sole next-of-kin. After her decease the 
liusband filed a bill against the trustee of the fund 
settled by the father of the lady for payment 
of the life interest, & the son filed a bill against the 
husband praying, amongst other things, a declara- 
tion that, as next-of-kin, h(‘ was entitled to the 
savings of his mother’s income. The validity of 
the marriage was conclusively established, before t he 
iinal hearing of the two suits, by a ct. of com- 
pentent jmisdiction : — Held : the correspondcuice 
showed that the lady implicitly relied upon the 
skill & integrity of the intended husband to prepare 
instruments to carry her wishes into effect ; those 
wishes were proved to be that her property should 
be so settled as that she should dispose of it as if 
unmarried ; the ct. would have giv(‘n her a 
life estate, with power of apiiointment, & in default 
for her next-of-kin, to the exclusion of the husband, 
& no such settlement having been i)r(‘pared, as 
it was the duty of the husband to have prepared, 
the husband could taki^ no iriore than the life 
interest under his wife’s father’s will, cSt the son 
was entitled to the whole of his mof her’s savings.— 
Corley v. Stafford (T^ord), Campbell v. CVuo.ey 
(1857), 1 Do O. & J. 238 ; 2f) U J. Ch. 8(15 ; 30 
L. T. O. S. 77 ; 3 Jur. N. S. 1225 ; 5 W. R. 010 : 
44 E. R. 714, L. JJ. 

Annotations Refd. HasUo v. HaHlio (1875), 2.‘{ \V. H. 2J2, 

Clark V. Girdwood (1877), 7 Ch. D. 9. 

325. Provision for life interest to wife — “ Free 
from marital control & liability — Restraint on 
anticipation not to be inserted.] — WIk d* arts, for 
a settlement directed the property to be conveyed 
on trust to pay the income to the wife, or such 
person as she should appoint, during Iier life, for 
her own absolute use & benefit, fr(‘e from marital 
control & liability : — Held : in the stdtloment a 
restraint against anticipation should not be 
inserted. — S ymonds r. Wilkes (1865), 12 L. T. 
598 ; 11 Jur. N. H. 059 ; 13 W. R. 1020, L, ,TJ. 

Whether settlor a trustee within Statute of 
Limitations.] — See Limitation of Actions, Vol. 
XXXII., p. 501, No. 1027. 


Sub-sect. 2. — Powers and Provisions. 

A, Insertion of Usual Powers and Provisions, 

326. What may be inserted in settlement — All 
powers tending to better enjoyment of estate.] — 
By marriage arts, it was agreed that estates should 
be settled in strict settlement, & that there should 
be contained in the settlement powers to the hus- 
band to charge the estat/es, by way of mtge., with 
a certain sum, &; also to charge the estates with 
another sum for younger children, & to create terms 
for raising those sums, & hkewiso all other powers, 
etc., usually inserted in settlements of the like 


nature, & which should be proper for effecting any 
of the purposes aforesaid ; — Held : a power of 
sale & exchange miglit he introduced into the 
settlement. 

My opinion ... is that the person who pre- 
pared these arts., intended that any usual power, 
provision, clause, covenant or agreement that 
would tend to the better enjoyment of the estates, 
should be inserted in the settlement, or, in other 
words that the clause in question should h(* taken 
as if it stood thus : ” & likewise all of her pow(‘rs, 
provisions, clauses, covenants & agreement s whicli 
shall be proper for effectuating any of the purposes 
aforesaid, <fc which are usually inserted in settle- 
ments of the like nature,” which would include 
ev(‘rythmg (Shadwell, V.-C.). — Hill v. Hill 
(1S34), 6 Sim. 130 ; 58 E. R. 545. 

327. What are usual powers — Power of sale & 
exchange.] — Powers t)f sale A exchange, inserted 
in a S(‘tiIt‘mont under a clause in arts, for all usual 
l)owers. 

PowtTs of S(‘lling, exclianging & invevsting in now 
purchas(‘s, usual. — P eake v. PENfiTNCiTON (1813), 
2 Ves. A R. 31 I ; 35 E. R. 337. 

Anitolaiions •- Consd. Brewbter r. Aiijjcll (1820), 1 Jao. & W. 

025. Apld. Wise r. Fipcr (1880), 13 Ch. D. 818. Refd. 

Homo V, Hail on (1822), Jac. 437. 

328. .]— Hill Hill, No. 320, ante. 

329. — — — - — .] -JR:dford (Duke) v. Abkh- 
CORN (MARqUE&s), No. 319, ante, 

330. Power to vary investments.] —Peake 

V, Penlington, No. 327, ante. 

331. .] — A marriage contract, in the 

Portuguese language, betwetm British subjects 
resident in Lisbon, (‘xprossed that the parties wore 
desirous that it should be regulated, made binding 
Ac carried into full Ac complete effect according to 
the laws of England. Some years afterwards the 
parties, who were then resident in England, filed 
a bill, praying that a settlement in strict conformity 
with the contract Ac containing all th(' covenants, 
clauses, powers, etc., usually inserted in marriage 
s(‘ttlements ^ deemed necessary, Ac, at the same 
lime, consistent with the substance of th(^ contract, 
might be executed undtT the decree of the ct. : — 
H(ld : a pow(‘r to ap])oint new trustees as often as 
&lu)uld be necessary, A:, notwithstanding the con- 
tract provided that the s(dtled moneys should b(' 
inv(‘sted, as they had b(*en, in the English Ac French 
funds, a power to change thos(‘ securities for any 
otln^r of tlie govt, stocks or funds of England or 
Franco or for r(‘al securities in Gr(‘at Britain or 
Ireland, were prop(T powers to bo inserted in the 
settlement. — S ampayo v. Gould (1842), 12 Sim. 
420 ; 11 L. J. Ch. 121 ; 59 E. R. 1196. 

332 . Power of leasing.] — B edford (Duke) 

V. Abercorn (Marquess), No, 319, ante. 

333. Not power to Jointure future wife.] — 

Bedford (Duke) v. Abercorn (Marquess), No. 
119, ante. 

334 ^ Not power to charge portions for 

children of future marriage.] — B edford (Duke) v, 
Abercorn (Marquess), No. 319, ante. 

335 . Power to appoint new trustees.]— 

Sampayo V. Gould, No. 331, ante. 

330 . Not covenant to settle after-acquired 

property.] — By the marriage settlement of M., 
dated in 1854, property was settled upon trust, 
after the deaths of himself & his wife, for the 
children of the marriage as M. Ac liis wife should 
jointly appoint ; & in default of such appointment 


among children — Appointment of life 
estate with power of appointment ) — 
WRiGirr’s Trustees v. Wright (1891), 
21 R. (Ct. of Sees.) 668 ; 31 Sc. L. IL 
450 ; 1 8. L. T. 558.— SCOT. 


PART III. SECT. 3, SUB-SECT. 2.— A. 

0 JVhat are vsual pouters — Vedinp 
cla'iisea to sons at twenty -one & daughters 
at twenty-one or marriage — Withsur- 
xnvorship ct accruer .] — Hynes v, kep- 


INGTOV (1834), Ij. & G. temp. Plunk. 

33 —IR. 

d. .1 — Vestlner 

clauses to sons at twenty-one. 
daugrbters at twenty-one or marriage. 



480 


Settlements. 


Sect* 3. — Articles: Svh-sect. 2, A, & B.; sub-sect. 
3, A, (a) <£: (6), & B,] 

as the survivor should appoint ; & in default of 
any appointment, in trust for all the childi'en who 
sliould attain twenty-one in equal shares. There 
were only two children wlio attained twenty-one. 
One of them, C., by an ante nuptial agreement, 
agreed to settle “ all her half or other share <te 
interest whatsoever ” in the property subject to 
Ihe trusts of the original settlement. The agree- 
ment provided that the settlement should contain 
certain specified provisions, & generally such other 
agreements clauses, & provisions as were “ usually 
inserted in settlements of a like kind.’* M. & his 
wife, who predeceased him, made no joint appoint- 
ment under the deed of 1854, but by his will, in 
exercise of his power, he appointed the sum of 
£2,000 to C. absolutely : — Held : a covenant to 
settle after-acquired property was not a “ usual ” 
clause in settlements of a like kind with that to be 
executed in accordance with the agreement for a 
settlement & the £2,000 was not bound by the 
agreement. — Be Maddy’h Estate, Maddy v. 
]Mat)DY, [1901] 2 Ch. 820; 71 E. J. Oh. 18; 85 
L. T. 311 ; 45 Sol. Jo. 673. 

B, Insertion of Particular Powers and Provisions, 

337. What may be inserted In settlement — 
Provision for power of leasing for twenty-one years 
— Not power to grant building leases for longer 
period.] — Alts, for a settlement, with a power of 
leasing for twenty-one years, & other usual 
powers, etc., do not authorise the introduction of 
a power of granting building leases for longer 
terms.— Pearse v, Paron (1821), Jac. 158; 37 

Hillr. Hill (1834), 6 Sim. 13G. 

338. Provision for power to alter terms of 

articles— Not power to Jointure future wife.] — 

Bedford (Duke) v, Abercorn (Marquess), No. 
319, ante. 

339. Not power to charge portions 

for children of future marriage.] — Bedford 
(Duke) v, Abercorn (Marquess), No. 319, ante. 

340. Provision for general & special powers 

by separate codicils — Necessity for inclusion of both 
powers.] — Greene v, Wiglesworth, No. 48, ante. 

Statutory powers in settlements.]— Part 
XIII., post. 


Sub-sect. 3, — Covenants to leave Property 
BY Will. 

A, Covenant to leave Share. 

(a) In General. 

SeCt generally^ Wills. 

341. One full fourth part ** — Fourth In value 
not in specie.]— A father, on the marriage of hie 


son, covenanted with trustees to bequeath one 
full fourth part of all his real & personal estate, 
after payment of his debts, to the trustees of the 
marriage settlement, who were to sell & convert 
same into money & stand possessed of the proceeds 
upon tlie trusts of the settlement. After the 
fatlier’s death, in a suit to administer his estate : — 
Held : the covenant meant a fourth in value & not 
a fourth in specie . — Bell v. Clarke (1858), 25 
Beav. 437 ; 27 L. J. Ch. 074 ; 31 L. T. O. S. 324 ; 
4 Jur. N. S. 490 ; 6 W. B. 476 ; 63 E. R. 703. 
Amwtation : — Refd. Patch v. Shore (1862), 11 W. U. 142. 

342. ‘‘ Equal share — Advances to other chil- 
dren — In lifetime of covenantor.] — P., on his 
daughter’s marriage, settled a sum of money on 
her & lier husband & their issue ; &, after reciting 
that he had agreed to make a furtlier provision 
for his daughter, equal to his other younger 
children, covenanted to settle, by his will or other- 
wise, on the husband & wife & their issue, as great 
a share of his property as he should, by his will or 
otherwise, provide for any of his other younger 
children, to take effect on the death of the sur- 
vivor of himself & his wife ; if he died intestate, 
or omitted to make such provision, that his exors. 
should pay to the trustees as gi'eat a share of his 
propeHy as any of his younger children should, in 
that event, become entitled to : — Held : the 
trustees had a claim upon tlie exors. in respect of 
subsequent advancements by the settlor to his 
other younger children in his lifetime, &: not 
merely for a provision equal to that which any of 
the other children became entitled to at his death. 
—Willis v. Black (1828), 4 Russ. 170 ; 7 L. J. 
O. S. Oh. 3 ; 38 E. R. 769, L. 0. 

I \Kff JUJJtylyV of Covenant. 

343. Whether constituting debt — Charge on real 
estate.] — Anon. (1561), Beni. 9; Ben. 121; 3 
Leon. 6 ; 73 E. R. 937. 

344. Bankruptcy of settlor.] — ^By a settle- 

ment, in the Scottish foim, made upon the mar- 
riage of a Scotsman, domiciled in Scotland, witli 
an Englishwoman, the husband covenanted to 
pay after his death an annuity to his widow & 
portions to his children, for which causes the wife 
assigned her real & personal estate “to & in 
favour of her husband, in conjunct fee & liferent 

the children of the marriage, whom failing, the 
wife, her heirs, & assigns.” For some years after 
the solemnisation of the marriage the husband & 
wife continued domiciled in Scotland, the wife in 
the meantime becoming entitled under her father’s 
will to a share in the corpus of his personal estate. 
They then changed their domicil to England, after 
which the trustee of the will of the v^e’s father 
paid part of the wife’s portion of testator’s estate 
to the husband upon the joint receipt of the hus- 
band & wife ; — Held : the husband having become 


are proper to be introduced in a settle- 
ment in pursuanoe of articles directing 
usual Sc proper clauses.” So are 
clauses of survivorship 6c aooruer, if 
the intent appecus to be that no part 
of the property shall go over, unless 
all goes over. — R oche v. Roohb (1845). 
8 I. Eq. K. 714.— IR. 


e. ,] — He Martin 

Trusts (1857), 6 I. Oh. R. 211.— IR. 

f. .] — Cronin i 

Roche (1858), 8 I. Ch. R. 103.— IR. 

- •] — Herrinc 

HERRING-Coonm, C190< 

1 X* Xv« 


PART in. SECT. 8, SUB-SECT, 2.— I 

h* Tmy he inserted in aetUt 
— Not hotch^ douse. 1 — Tto d 
will not insert a hotspot t 


executory marriage articles In the 
absence of any words therein Indicating 
the intention of the parties to Introduoe 
such clause. — L ees t>. Lees (1871), 
5 I, R. Eq. 549.— IR. 


PART III. SECT. 8. SUB-SECT. 3.— 
A. (a). 

842 i. “ Eouai share ** — Advances to 
other children — In lifeHme of covenantor.] 
— Stephens v. Stephens (1886), 19 
L. R. Ir. 190.— IR. 

k. Covenant for gift to daughter on 
marriage St to letroe her one^fourth 
share of eatote — Advance to hudband 
' fore marriage (Charged to husband St 
q/ advemoe against wifi’s 
«hor«.l— Alg&r, bd?o«e hiai dMvhter’s 
msmmb* t& 1857, wrote a leEer to 
her inleaM hushMdi, mytog he would 
give her ^500 whea she came of age, 


& one -fourth of hla residuary estate at 
his death. In 1858, & before she came 
of age, the lather advanced money to 
the husband, for which he took his 
note, but which he charged in his ledger 
to the joint account of the husband 8c 
vdfe, & Intended, If the same was not 
repaid, to set off the amount against 
his daughter’s sharo of his est^ : — 
Held : In a suit by the wife In the hus- 
band’s lifetime for the administration 
of the estate, that the exors. had a 
right to set off the advanoe against the 
wfte’s share. — ^T orrance v. Chewktt 
(I 860), 13 Gr. 407.— CAN. 


PART 111. SECT. Z, SUB-SECT. 8.— 

A, (t). 
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bkpt. before the filing of the bill, & the effect of 
the settlement, interpreted according to the 
Scottish law, being to give him a life interest in the 
fund, with remainder to his wife absolutely, his 
life interest could not be impounded to secure the 
performance of his covenant to pay the annuity 

6 portions. — Duncan v. Cannan (No. 2) (1866), 

7 De G. M. & G. 78 ; 24 L. J. Oh. 460 ; 26 D. T. 
O. S. 2 ; 1 Jur. N. S. 291 ; 3 W. B. 318 ; 44 E. B. 
31, L. jrj. 

346. Election.] — Settlor on the mamage 

of his daughter, covenanted that, immediately 
after his death, a share, which in the event became 
one-third of all & singular his real & personal 
estate should be settled for the benefit of the 
daughter, her husband & their children, in equal 
shares. One of the four children of the marriage, 
a daughter, died in the settlor’s lifetime leaving a 
husband who also died in the settlor’s lifetime & 
two infant children who survived the settlor. 
Settlor made a will whereby after directing pay- 
ment of his debts he disposed of personal chattels, 
gave a number of legacies & amongst others a 
legacy of £4,500 & part of the residue of his estate, 
to his nephews & nieces & his two infant great 
grandchildren above-mentioned in equal shares : — 
Held : the liability under the covenant was not a 
debt to be paid before the division of residue, & 
the infants were bound to elect between the 
benefits under the settlement & under the will. — 
Bennett v, Houldsworth (1877), 0 Ch, D. 671; 
46 L. J. Ch. 64G ; 36 L. T. 648. 

Annotation : — Folld. Re Vernon, Garland v. Shaw (1906), 95 

L. T. 18. 

346 . .] — V. on the marriage of his 

daughter covenanted with the trustees of her 
settlement tliat his heirs, exors., administrators 
would, within twelve calendar months after his 
decease or that of his wife, pay to them a share, 
which ultimately became one-sixth, ascertained 
by the number of his children, of his real & per- 
sonal estate upon trusts for his daughter for life 
for her separate use without power of anticipation, 
then to her husband J. for life, & subject to a joint 
power of appointment among their issue, & in 
default of such appointment as the survivor should 
appoint, to the children of the marriage at twenty- 
one or marriage. The settlement contained an 
agreement & declaration that any share passing 
to the daughter under her father’s will should, if 
she elected to claim under the will, be a satis- 
faction of the covenant. The father subsequently 
made a will whereby ho confirmed the covenant 
in the settlement, &, after a trust for payment of 
his debts, directed his trustees to stand possessed 
of an equal share of his residuary estate upon 
trust for his daughter for life, & then for her 
children at twenty-one or marriage, in default of 
children for any husband of his daughter for life 
& subject thereto such share to fall into residue. 
The daughter having elected against the will, the 
question arose whether her husband Sc children 
could claim under the will & as to their rights 
having regard to the provisions of the settlement 

will i-—Held : the liability under the covenant 
in the settlement was not a debt to be deducted 


before ascertaining the testator’s residue . — Re 
Vernon, Garland v. Shaw (1906), 96 L. T. 48. 
Annotation .—Reid. Re Cooper, Townend v. Townond 

(1917), 86 L. J. Ch. 607. 

347. Position of covenantee — On performance of 
covenant — Position of ordinary legatee.] — person 
who has covenanted to bequeath or otherwise 
provide that a share of his estate shall go to the 
covenantee fulfils his covenant by bequeathing 
the share to the covenantee, who then stands in 
the same position as any other legatee. — J ervis 
Wolferstan (1874), L. B. 18 Bq. 18 ; 43 L. J. Ch. 
809 ; 30 L. T. 452. 

Annotaiions : — Mentd. Fraser v. Murdoch (1881), 0 App. 

Cos. 855 ; Robinson v. Murdoch (1881), 30 W. K. 102; 

Hobbs V. Wayet (1887), 30 Ch. D. 256 : Re Knot^Bax r. 

Palmer (1887), 50 L. J. Ch. 318 ; Wlilttakor v, KershflAV 

(1890), 4.5 Ch. D. 320 ; A.-G. v. Smith (1892), 66 L. T. 

857 ; Hosegood v. Pedlcr (1896), CO L. J. Q. B. 18 ; Rc 

Nixon, Gray v. Boll (1904), 73 L. J. Ch. 446 ; Matthews 

V. KuggloB-Brise, [1911] 1 Ch. 194. 

348. Liability to lapse.] — Needham v. Smith, 
No. 363, post. 

349 . .J — A father, on the marriage of his 

daughter, covenanted that if she should survive 
liim or leave any child, children, or issue, he would 
by will, give & devise, or otherwise effectually 
settle & assure to trustees, a share equal with his 
other children of the property he sliould have at 
his deatli to the uses therein mentioned, being 
uses for the benefit of the husband & wife & the 
children of the marriage, with a clause of survivor- 
ship & accruer in the event of children dying under 
twenty-one & without issue. Some years after- 
wards the father made a will, giving propeHy to 
trustees upon the trusts therein declared, the 
limitations being in substance the same as those 
set out in the arts. The children of the marriage 
all died without issue in the lifetime of the cove- 
nantor, one of them only having attained twonty- 
one. The wife survived her father i-^Held : the 
representatives of the child who attained twenty- 
one were not entitled to anything, for the cove- 
nantor was at liberty to make a settlement either 
by deed or will & he was not bound by the covenant 
so to frame his will as to guard the child’s interest 
from lapse. — Brookman’h Trust (1869), 6 
Ch. App. 182 ; 39 L. J. Ch. 138 ; 22 L. T. 891 ; 18 
W. B. 199, L. J. 

Annotafum : — Consd. Brockman v. Smith (1871), L. R. C 

Kxch. 291, 

By disposition inter vivos.] — See Part III., 

Sect. 3, sub-sect. 3, E., post, 

,] — ScCt generally i Wills. 

B, Covenant to leave Specific Sum, 

350. Effect of covenant — Whether creating 
debt.j — Covenant by a father in his son’s marriage 
settlement, by will or otherwise, in his lifetime, to 
settle £3,000, to be charged upon all real & per- 
sonal property of which he should at or imme- 
diately before his death be seised or possessed, so 
as, immediately after the decease of the survivor 
of himself & wife, to become well & effectually 
vested in the trustees of the settlement, upon 
trust for the son’s widow Sc the issue of tlio 
riago ; — Held : to create a specialty debt, to be 
proved accordingly in the administration of the 


after payment of debts.] — Ennis v. 
Smith (1839), Jo. & Car. 400. — IR. 

m. .1 — A covenant In 

a marriage settlement, that the wife 
shall, out of the property of which the 
husband shall die seized or possessed, 
receive an annuity, only hinds the 
property remainlns: after payment of 
debts. — R owan v. Chute (1801), 13 
1. Ch. B. 169.— m. 


PART III. SECT. 3, SUB-SECT. 3.— B. 

360 i. Effect of covenant — Whether 
creating a^t.] — father in his 
dauirhter’s anto-niiptial marriage con- 
tract bound himself to pay at his death 
a sum of £1,000 to her marriage- 
contract triLstees. Ho afterwards exe- 
cuted a trust-disposition & settlement, 
by which ho directed Ws tnistees to 
pay his debts, & divide the residue of his 


estate equally among his children : — 
Held : the provision In the marriage 
contract was a debt due by the 
deceeisod, & was not to be deducted 
from tho daughter’s share of residue. — 
Elliott v. Bowiull (1873), 11 Maoph. 
(Ct. of Sess.) 735 ; 45 So. Jur. 440. — 
SCOT. 

n. CenUinuina covenant ,] — 

Wood v. Jamieson (1844), 6 I. Eq. 
U. 420 ; 1 Jo. & Lat. IR. 



488 


Settlements. 


Seel, 3. — A^'ticles : Suh-seet, 3, B., C.y T>, ct E.; 

8vh-fiect, 4.] 

father’s estate. — Eybe v. Monro (1857), 3 K. & J. 
306 ; 26 L. J. Ch. 757 ; 30 L. T. O. S. 61 ; 3 Jur. 
N. S. 584 ; 5 W. R. 870 ; 09 E. R. 1124. 
Annotazions : — Befd. Pat-ch i’. Shoro (18fi2), 11 W. 11. 142; 
Graham v. Wickham (1863), 32 L. J. Ch. 039 ; Keaye v. 
Gilmore (1874), 22 W. H. 46r,. 

361. .] — A covenant in a marriage 

settlement to bequeath a legacy of not less than 
£2,500 constitutes a specialty debt for £2,500, & 
is not merely payable out of such assets as are 
applicable for the payment of legacies. — Graham 
V. Wickham (1803), 1 De G. J. & Sm. 474 ; 2 
New Rep. 410 ; 32 L. .T. Ch. 639 ; 8 L. T. 679 ; 
9 .Tur. N. S. 702 ; 11 W. R. 1009 ; 46 E. R. 188, 
C. A. 

352, ,] — Testator, who died in 1823, 

had covenanted in 1815 with trustees of a settle- 
ment made on the marriage of his son, that he, 
his heirs, exors., or administrators, would, during 
his life, or within three months after his death, 
pay to the trustees £3,000, to be held by them 
upon the trusts of the settlement. Testator, by 
his will, devised his P. estate to trustees for sale 
for payment of his debts, the trustees of that 
estate being also his exors., & ho devised his D. 
estate to which he was entitled in remainder 
expectant on the death of F., wdio died in 1860, to 
trustees upon trust for T. for life, with remainders 
over. T. mortgaged his equitable life interest in 
1863, the £3,000 not having been paid, though 
interest thereon had been paid down to 1849 by 
the exors. & trustees of the P. estate, the trustees 
of the son’s marriage settlement instituted a suit 
for the purpose of having that sum, with interest, 
raised by sale or mtge. of the D. estate ; — Held : 
the covenant was not a conditional, but an absolute 
covenant ; at the end of three months after testa- 
tor’s death the £3,000 became dcmandable by the 
trustees under the covenant ; & such demand 

then became a debt against the devisee of the 
estate under the statute against fraudulent de- 
vises. — CooPE V. Cresswell (1866), 2 Ch. App. 
112 ; 36 L. J. Ch. 114 ; 15 L. T. 427 ; 15 W. R. 
242 ; 11 Sol, Jo. 953, L. C. 

Annoialicms : — Mentd. Pcai^ r. Lainf? (1871), L. R. 12 Eq. 
41 ; Biitieh Mutual InvcBtincut Co, v. Smart (1875), 10 
Ch. App. 567, 569. n. ; He Hollingshead, Holllngshead 
V. Webster (1888), 37 Ch. 1). 651 ; He Hyatt, Bowles v. 
Hyatt (1888), 38 Ch. D. 609 ; He England, Steward v. 
England, [1895] 2 Ch. 100 ; Edwards v. Walters, [1896] 
2 (Jh. 157 ; Asthury v. Astbury, [1898] 2 Ch. Ill ; He 
Chant, Bird v. Godfrey, [1905] 2 Ch. 225 ; He Atkinson, 
Hartley v. Atkinson (1907), 98 L. T. 360; Re Lacey, 
Howard v. Lightfoot, 11907] 1 Ch. 330 ; Re Atkinson, 
Proctor r. Atkinson, [19081 2 Ch. 307 ; Read v. IMce, 
[1909] 2 K. B. 724. 

Liability to estate duty.] — See Estate 

& Other Death Duties, Vol. XXI., pp. 39, 40, 
No. 263. 

Limitation of action.] — See Limita- 
tion OF Actions, Vol. XXXIT., p. 408, No. 869. 

363. Security for payment — Not ordered.] — 
One covenants on marriage arts, to pay £10,000 
within six months after his death ; & after growing 
old & infirm, covenantee would have obliged him 
to have given security : — Held : they could not 
alter this agreement of the parties, or make it 
better than they themselves h^ ; & though exors. 
might be obliged to give better security for legacies 
payable in juturo, that is, because they are in 
nature of trustees, & there is no agreement one 
way or another. — Warrington (Earl) v. Lang- 
HAM (1099), Free. Ch. 89; CoUes, 149; 1 Eq. 
Cas. Abr. 132, pL 14 ; 24 E. R. 43, L. C. 

Armotaiions : — Befd. Champemoon v, Gubbs (1700), Preo 
Ch. 126; Collins v, Phiiimier (1708), 1 P. Wms. 104; 
Flight r. Cook (1755), 2 Ves, Ben. 619. 


354. Provision for election to take share of 
property — In lieu of specified sum.] — Waller v. 
Puller (1715), 2 Eq. Cas. Abr. 301, pi. 18 ; 22 
E. B. 253, L. C. 

355. Covenant to leave specified stock — Effect 
of conversion of stock.] — B. covenanted, that his 
exors. should, within six months after his decease, 
settle £4,000 stock in the navy 5 per cent, annui- 
ties, on his wife & children. The navy 5 per 
cent, stocks having been reduced to 4 per cent, 
stock, & that stock having been converted into a 
3^ per cent, stock : — Held : on tlie construction 
of the Acts of Parliament, that this covenant 
would be satisfied by a purchase of £4,200 in the 
3i per cent, annuities. — Mil ward v. Milward 
(1834), 3 My. & K. 311 ; 3 L. J. Ch. 141 ; 40 E. R. 
119. 

356. Sum payable at specified date — Default in 
payment — Interest payable at 5 per cent.] — Tes- 
tator in his lifetime covenanted by deed that 
within one month after his death a sum of £1,500 
should be paid to certain trustees in trust for the 
benefit of children, as provided for by a marriage 
settlement. No rate of interest was provided 
for in the event of payment not having been made 
by his exors. within the time prescribed. Default 
was made in payment of the principal sum within 
that time ; — Held : testator’s estate should be 
charged with interest in the principal sum unpaid 
at 5 per cent, per annum. — Knapp v. Burnaby 
(1861), 30 L. J. Ch. 844 ; 5 L. T. 52 ; 9 W. R. 
765. 

Annotaiion: — Folld. He Homer, Fooks v. Horner, [1896] 2 

Ch. 188. 

357. .] — Testator covenanted that 

his exors. or administrators should pay a sum of 
£2,000 within six calendar months after his decease. 
Default was made in payment of the sum at the 
time named : — Held : the sum carried interest 
from the time named to the date of payment : 
the sum being payable at a certain time within 
Civil Procedure Act, 1833 (c. 42), s. 28. — Re 
Horner, Fooks v. Horner, [1896] 2 Ch. 188 ; 
65 L. J. Ch. 694 ; 74 L. T. 686 ; 44 W. R. 556 ; 
40 Sol. Jo. 498. 

Bankruptcy of covenantor.] — See Bankruptcy, 
Vol. IV., pp. 261-263, 278, 279, Nos. 2469-2482, 
2605 ; Vol. V., p. 850, Nos. 7151. 

C. Covenant to leave hy Will or Otherwise. 

358. Whether performance by will sufficient — 
Although share thereby lapses.] — Re Brockman’s 
Trust, No. 349, ante. 

359. .] — Jervis v. Wolferstan, No. 

347, ante. 

D, Satisfaction and Performance. 

SeCy generally y Equity, Vol. XX., pp. 449-499. 

Satisfaction of covenant to provide for wife.] — 
See Equity, Vol. XX., pp. 491, 492, Nos. 2184- 
2197. 

Performance of covenant to provide money.] — 

See Equity, Vol. XX., pp. 497-499, Nos. 2280- 
2297. 

Presumption against double portions.] — See 

Equity, Vol. XX., pp. 453-478, Nos. 1769-2032. 

JE. Dispositions Defeating Covenant. 

860, General rule — Right of covenantor to 
dispose inter vivos.] — Covenant by a father to 
give or leave by his will all his personal estate 
equally among his children does not deprive him 
of the right of unlimited expense, & of any fair 
application, even by gift, if absolute, & bond fide ; 
but a disposition for the purpose of defeating the 
covenant cannot stand, therefore transfers of stock 
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to one of the children by the father were upon the upon trusts different from those witli respect to 

czrcumstanc^ of a reservation of the dividends which the covenant was made. 

for his life & other evidence of a partial intention, By the marriage settlement of W. & B., certain 

HToe, P^Perty Was settled in trust, after the decease 

Martin C^OS), 6 Ves. 266, n. ; 6 Bro. Pari. Cas. of B., for W. for life. By the same indenture 
Kae 'tr^T -^PP- !• 242 ; 31 B. B. G., the father of B., covenanted i,hat one-half of 

. ' , property, at his decease, should go upon the 

^ Madocks (1803), 8 Vos. 150 ; trusts of the settlement. Shortly before ho died. 

?• by deed conveyed a certain estate upon trusi 
305. Refd. Randall r. Willl/(1800), 5 VeL 2C2 ; Patch v. himself for life, & after his decease to his two 
Shore (1862), 11 w. R. 142. daughters in equal shares, for their sole & separate 

361. — ,] — ^Father under covenant for respectively ; — Held : the deed in question 

an equal division at his death of all the property was fraudulent & void as against W., Ac must b(‘ 
he should die seised or possessed of between his set aside in equity. — Phelps v, Amcott (1860), 
two daughters or their families, though he retains 21 L. T. 167 ; 17 W, R. 703. 
the power of free disposition by act in his life, 368. Testamentary disposition defeating cove- 
cannot defeat the covenant by a disposition in Rant — Invalid.] — Arts, in marriage to pay £500 
effect testamentary ; as by reserving to himself with his daughter by such a time, & to secure to 
— I^ORTEscuE V, Hennah her all his real &; personal estate when he died; 
(1812), 19 Ves. 67 ; 34 E. R. 443. & afterwards he devised all his personal estate to 

A notations Logran v. Wionliolt (1883), 7 Bli. another, which being contrary to the arts., that 

^ ^ agreement was decreed to be performed. — Har- 

Parkin, Hill «. Sohwarz^8921 3 Oh 510. mobb v . Bbook (1074), Oas. temp. Fiach, 183 ; 

d52. ^ -—■•]-- Where A. being seised of 2 Rep. Ch. 92 ; 23 E. R. 101. 

uflctTf tifi ^ 369. Covenant for Interest greater 

At time of his second than that bequeathed.]— Covenant, in a settlomcnt 

of hf ’ 7 7 covenanted with the trustees by A., to bequeath to B., liis intended wUe, all 

oil ‘l^fLy hy will or otherwise, give & devise such goods, cluattols, plate, & personal estate, of 
oof.fo i "18 real estates, & also his personal which A. should dio possessed ; or tliat, if ho died 
fh ^ wheresoever, to & intestate, B. should take possession, & enjoy all 

^r^o^o ^ h “bildren both of his first & second such goods, chattels, plate, & other pei-sonal 
marriage, share & share alike ■.—Held; this cove- estate, carried the whole peMonal estate <fc effects 
.f? applicable only to such real & personal of A., & he could not make any alteration in the 
^cate ot which A. imght die seised or possessed, quantum of interest of B. therein.— Davies v. 
f It am. not prevent him from disposing freely, Davies (1831), 1 L. J. Cli. 31. 

in ill such pait of his real estate as 370. Covenant amounting only to pro- 

might acquire sub- vision against Intestacy.] — A covenant to settle on 
tTAir settlement.-NEED- particular pei'sons all the covenantor’s personal 

E (1820), 3 B. & Aid. oSl ; 106 estate, subject only, nevertheless, & without 

. jx. /oo. prejudice to any other dispositions, qualifleations, 

Refd. llayeriRhawti. Hollier (18,3.5), 4 L. J. Cli. or changes, which he should make by his will or 
319 , Synge r. Synge (1893), 63 L. J. Q. B. 302. concerning the same or any part th.>roof, is only 

A, • j7 covenant in a marriage a provision for a case of intestacy, & does not 

settlenaent, the husband was bound to give by prevent the covenantor from bequeathing the 
ills last will or otherwise, to his children in equal whole of his personal estate to other persons. — ■ 
shares all his real estates, other than a settled Stocked v. Stocicen (1838), 4 My. & (Ir. 95 ; 7 
estate, & personal property :—Held : (1) the L. J. Ch. 305 ; 2 Jur. 693 ; 41 E. K. 38, L. 0. 

covenant bound only such real estate as he should Artnotations .-—'Reid, Thomiison v. Griffin (1841), Cr. Sc in». 
die seised of; (2) the covenant bound shares of the 'G7 ; Phmkolt v. Lewis (1844), 8 Jnr. 682 ; llauHomo v, 
settled estate, which the husband became entitled wiiimi 

to hy devise from a child, who died in his lifetime ; Ch. D. 521 . 

(3) children living at the death of the husband 371, Breach of covenant by objects of 

were alone entitled to the benefit of the covenant, settlement.] — Mathew v. PHiLUPa (1701), Colies, 


-Needham v. Smith (1828), 4 Russ. 318 ; 6 
L. J. O. S. Ch. 107 ; 38 E. R. 825. 
AnnoteUipn8:—A8 to (1) Refd. Ravenshaw v. Hollier (1835), 
4 Ch. 119. As to (3) Refd. He Brockman’s Trust 

(1869), 5 Ch. App. 182. 

364. Exception to rule— Disposition defeating 
covenant.] — A disposition in fraud of a covenant 
in marriage arts., to give a fourth part of the 
covenantor’s real & personal estate at the time 
of his death, rescinded. — Gregor v, Kemp (1722), 
3 Swan. 401 ; 36 E. R. 926, L. C. 

Annotation Refd. Patch v. Shore (1862), 11 W. R. 142. 

365. .] — Jones r. Martin, No. 360, 

anie. 


347 ; 1 E. R. 319, II. L. 

Defeat of covenant by lapse.] - 

319, ante. 


^See Nos. 348, 


Sub-sect. 4. — Covenants to Settle LiVNds to 
BE Acquired or op Specified Value. 
iS'ec Settled Land Act, 1925 (c. 18), s. 11. 

372. Death of covenantor before settlement — 
Contract binding on heir.] — Langton v. North 
(1683), 2 Rep. Ch. 271 ; 21 E. R. 676. 

373. Remarriage of covenantor before settle- 
ment — Different settlement made on remarriage — 

366. Interest reserved to covenantor Original covenant binding.] — C. by arts, on his 

— ^Llfe interest.] — Portescue v. Hennah, No. 361, marriage with his first wife, covenanted that all 
(inte. the lands which he should purchase during her 

867. ,] — A person who has life, should descend to, or bo settled upon tlie 

covenanted that a certain snare of his estate at heirs male of her body by him begotten. No 
his decease shall be settled upon certain trusts settlement was made pursuant to these articles ; 
cannot, as against the persons entitled under the but C. upon his marriage with a second wife, 
covenant, convey any portion of his property settled his estate to different uses : — Held : the 
upon tru^ for himself for life, & after his decease eldest & only son of the first marriage was entitled 
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Secf.^, — Articles: Snh-seds, 4, 5 & C, A, (a) & (b), 
B. (a) & (b).] 

io a specific performance of these arts., <fe a con- 
veyance was decreed accordingly. — Cusack v, 
Cusack (1714), 6 Bro. Pari. Cas. 110 ; 2 E. R. 
670, n. L. 

AnnoUdion Refd. Robinson v. Hard castle (1788), 2 Tonn 

Rep. 241. 

374. Covenant to settle lands of specified value 
— No purchase made by covenantor — Liability of 
estate for equivalent value — Payable to party 
entitled.] — A. covenants by marriage arts, that the 
(‘State agreed to be settled is worth £500 per annum 
clear of all incumbrances ; & also to purchase 
other lands of £300 per annum & settle them to the 
same uses. Tlie new purchase was never made, & 
the estate settled was incumbered beyond its 
value : — Held : out of the purchase-money of A.’s 
e.state not settled, so much shall be paid to the 
eldest son, as is equivalent in value to £800 per 
annum computed at twenty-two year’s purchase. — 
BarIvER V, IVERS (1724), 5 Bro. Pari. Cas. 127 ; 2 
E. P. 578, H. L. 


his intended wife should yearly receive for her 
jointure £800, to bo charged upon the same here- 
ditaments. The settlor, not having made any 
settlement in pursuance of the covenant, by his 
will, confirming the settlement, devised his estates 
in the counties of Oxford & Berkshire to his wife 
for life. He afterwards, by deed, revoked his will 
as to the estates in Oxfordshire, which, conse- 
quently on his death, descended to his heir at 
law. The jointress insisted that she was entitled 
to the Berkshire estate for her life, free from any 
contribution towards her jointure ; & that the 
Oxfordshire estates were exclusively liable to 
satisfy the covenant : — Held : as no intention io 
benefit the jointress to the extent for which she 
contended appeared on the face of the will, the 
two estates were liable to contribute rateably to 
the satisfaction of the covenant. — Eyre v. Green 
(1846), 2 Coll. 627 ; 7 L. T. O. S. 223 ; 10 Jur. 
384 ; 63 E. K. 846. 

Conversion & reconversion.] — See Equity, Vol. 
XX., pp. 335-402, Nos. 772-1405. 


375. 


To be laid out in purchase 


of land.] — Covenant by husband, in consideration 
of the purchase-money of an estate of the wife, 
within two years to convey lands in the county of 
N. of the value of such purchase-money, by way 
of seitlement. The husband having died without 
performing the covenant, performance of the same 
decreed, against his representatives, by laying 
out in the purchase of land so to be settled, a sum 
equal t() the present value of estates in N., which, 
at the time when the covenant ought to have been 
performed, would have been worth the amount 
of the purchase-money, with interest at 4 per cent, 
from the death of ihe covenantor. — Sufpield 
(Dowager Lady) v. Suffteld (Lord) (1812), 
Mer. App. 696 ; 36 E. B. 268. 

376 . — _ Covenant enforced.] — Covenant m 
consideration of a marriage to settle lands of 
£350 per annum on husband & wife <fc the issue 
male of the marriage, remainder to the brothers 
of the husband ; equity will compel an execution 
of this covenant, not put the party to an action 
of covenant in the trustee’s name. — Vernon v. 
Vernon (1731), 2 P. Wms. 694; 24 E. R. 875, 
L. C. ; affd., 1 Bro. Pari. Cas. 267, H. L. 

Avnolations Goring: v. Nash (1744), 3 Atk. 186 

Stephons V. Trueman (1747), 1 Ves. Sen. 73. Refd. Fag 
Hanls (1742), 2 Coop. temp. Cott. 535 ; Hale t;. Lamb 
(1764), 2 Eden, 292 ; Dowell r. Dew (1848), 1 Y. & C. 
ni. Cas. 345 ; Patch v. Shore (1862), 11 W. R. 142. Mentd. 
J<c Digrgloa, Gregrory v. Edmondson (1888), 39 Ch. D. 
254, n. 


Sub-sect. 5. — ^Variation op Articles. 
See Part VI., Sect. 2, sub-sect. 2, post. 


Sub-sect. 6. — Enforcement of Articles, 

A, By and Against Whom Enforceable, 

(a) By Whom, 

379. Grandson of covenantor — Father with 
power to bar entail — Enforcement not granted.] — 

A. on the marriage of his son covenants to settle 
lands to the use of the son for life, then to the wif(‘ 
for life, remainder to the heirs male of the body of 
the son. A. dies &; makes his son exor., who dies 
4^ makes a second wife extrix. The grandson 
brings a bill against the extrix. to have satisfaction 
on the covenant, or that lie might sue it in the 
trustees’ names. Bill dismissed, pltf.’s father 
being tenant in tail, & might have barred pltf. if 
a settlement had been made. — Cann v, Cann 
(1687), 1 Vem. 480 ; 23 E. R. 605, L. C. 

Annoiaiions : — Refd. Milboum v, Ewart (1793), 5 Term 

Rop. 381. Mentd. Blake v, Blako (1780), 1 Cox, Kq. Can. 

206. 

380. Remainderman.] — Chancery will not com- 
pel a purchase for the benefit of a remainder, or an 
estate tail. — ^A non. (1701), 12 Mod. Rep. 621 ; 88 
E. R. 1493. 


377. Covenantor reserving option to convey — 
Or pay specified sum — Death before conveyance or 
payment — Conveyance ordered.] — Testator in a 
settlement of an estate, reserved to himself an 
election as to parcels, & afterwards, by indenture, 
he was to have an option of paying a certain sum 
within twenty-four calendar months ; not having 
elected in his lifetime, & his personal estate being 
inadequate to payment of his debts, the estate 
covenanted shall be conveyed. — Tyssen v, Benyon 
(1785), 2 Bro. C. C. 5 ; 29 E. R. 3, L. C. 

378. Covenant to settle part of specified estates — 
To provide specified income for wife — ^Ltfe interest 
in one estate devised to wife — Contribution rateably 
from both.] — The owner of estates in the counties 
of Oxford & Berks covenanted on his marriage to 
convey such part of them to trustees as should be 
of the annual value of £900, to the use of himself I 
for life, with remainder to the use & intent that I 


Assignee in bankruptcy.] — See Bankruptcy, 
Vol. V., pp. 674, 934, Nos. 5962, 7633. 

(b) Against Whom, 

381. Death of covenantor — Enforcement against 
heiy — Haymer V, Haymer (1678), 2 Vent. 343 ; 
86 E. R. 476. 

Annotation: — Refd. Jones v. Meredith (1739), 2 Com. 661. 

382. .] — Downes (Countess) v, 

Morbton (1681), 2 Cas. in Ch. 68 ; 22 E. R. 850, 

L. O. 

383. .] — Heir bound by arts. — C ell 

V , Vermedun (1694), Freem. Ch. 1*99 ; 22 E. R. 
1168. 

384. .] — Marriage arts, were, that 

within a month after marriage the husband would 
surrender a copyhold to the wife for life, remainder 
to the issue, remainder to the heirs of the wife, 
& if he should neglect or refuse to make such 


PART III. SECT. 8, SUB-SECT. 6.— A. (b). 

o. Dcaih of covenarUor-^EnfortxmeTU against executors,] — Gordon v, Murphy (1867), 4 W. W. & A’B. 120. — ^AUS. 
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surrender, then he would leave the wife £500 at 
his death. No surrender is made ; the husband 
dies after the month without assets. The judge 
decreed that tJio heir-at-law should surrender 
to plif. & Jjer hehs, & till surrender ho was a 
trustee for her. Here was no election ; if done 
after the month the £500 was not to be paid ; 
those are two express covenants, &; it is not put 
in the alternative, here is no purchaser to bo- 
defeated ; it is a charge in equity. — ^WooD v, 
Pesey (1718), 2 Kq. Cas. Abr. 55 ; 22 E. R. 48, 
L. C. 

385. Person taking inheritance — With notice of 
articles.] -—-A person deemed a trustee, if he takes 
an inheritance after notice of arts, to settle the 
estate. — Skirme v. Meyrtck (1739), 2 Com. 700 ; 
92 E. R. 1275. 

R. Specific Performance. 

(a) In General, 

See, generally. Equity, Vol. XX., pp. 494-497, 
Nos. 2243-2279 ; Specific Performance. 

386. General rule.] — A man promises to assure 
lands in consideration of marriage, but after the 
marriage refuses ; yet ordered. — Gerard’s Case 
(1604), Toth. 102 ; 21 E. R. 155. 

387. Death of one of parties.] — IIaymer 

V. IIaymer (1678), 2 Vent. 343 ; 80 E. R 476. 
Annotation : — Refd. Jones v. Meredith (1739), 2 Cora. 601. 

388. .] — Harrison v. Constantine 

(1709), 2 Eq. Cas. Abr. 147 ; 22 E. R. 126. 

389. .] — Pltfs. file a bill to compel 

the execution of a settlement which was prepared, 
but never executed, by reason of the death of one 
of the parties. On the hearing it appeared that 
the settlement so prepared, differed materially 
from the arts, on which it was founded to the 
prejudice of pltfs. The ct. will direct a settlement 
according to the arts., notwithstanding pltfs. 
do not pray relief so beneficial to themselves. — 
Durant v. Durant (1783), 1 Cox, Eq. Cas. 68 ; 
29 E. R. 1061. 

390. Partial performance.] — Otway v. Hibble- 
TIIWAITE (1613), Toth. 163 ; 21 E. R, 1.55. 

391. .] — Fryer v. Cooke, No. 393, post. 

392. Covenant to appropriate produce of estate 
— ^To raise sum of money.] — A covenant to appro- 
priate one-third of the produce of a real estate, to 
raise a sum of money, is not a mere personal 
covenant suable at law, but creates a lien upon the 
land, & the covenantees are entitled to have it 
speciQcaUy performed. — Legard v. Hodges (1792), 
3 Pro. C. C. 631 ; 1 Ves. 477 ; 29 E. R. 684, 
D. C. ; sxibsequent proceedings (1793), 4 Bro. C. C. 
421, L. C. 

Annotations : — Refd. Legard v. Johnson (1797), 3 Ves. 352 ; 

Tallby v. Official Koceiver (1888). 13 App. Cas. 623; 

Jie Lind, Industrials Finance Syndicate v. Lind, [1915] 

2 Ch. 345. 

Foreign contracts & contracts relating to foreign 
property.] — See Conflict op Laws, Vol. XI., 
pp. 434-440, Nos. 965-1008. 

Bonds for settlement.] — See Bonds, Vol. VII., 
pp. 262, 253, Nos. 948-950. 


(b) Mutual Covenants Not Performed, 

393. Covenant unperformed by party seeking 
enforcement.] — (1) Semhle : a partial performance 
of a marriage contract will not be (‘iiforcod by 
the ct. 

(2) Wljere the whole right of pltf. depends on 
I the execution of a contract which ho lias entered 
[ into, that right must bo first established by him 
I before he can make it a foundation for proceedings 
to enforce a right against another person.^ — 
Fryer v. Cooke (1843), 12 L. ,T. Ch. 487 ; 1 L. T. 
O. S. 408. 

394. .] — By arts, made previously to a 

marriage, the wife’s father covenanted to make 
certain payments during his life, &; to settle three- 
tenths of his real & personal estate at his death 
upon the husband & wife during their respective 
lives, & after their death on their issue ; & the 
husband covenanted to insure liis life & to settle 
the policy, & also other property, in like manner. 
In default of issue, the propf^rty settled by the 
husband was to revert to him. Tlu^ marriage ‘ 
took place, & the wife died without issue, k. 
afterwards the father died. The husband did 
not insure his life or settle his property as agreed, 
& refused to execute the settlement which had 
been drawn in pursuance of the arts. A suit 
having been instituted for the administration of 
the father’s estate, the husband claimed to prove 
for the value of his life interest in three-tenths 
of the father’s real <fe personal estate: — Held: 
it was no answer to the husband’s claim that he 
had refused to perform his part of the agreement, 
inasmuch as the contract between the parties had 
been partly performed by the marringe, & tlie 
performance by the husband was not a condition 
lu’ecedent to the performance by the father. — 
Jeston V. Key (1871), 6 Oh. App. 610 ; 40 L. J. 
Ch. 503 ; 25 L. T. 522 ; 19 W. R. 804, L. JJ, 

.] — See, also, Contract, Vol. XIL, p. 418, 

Nos. 3360-3303. 

395. Covenant for Jointure not performed 

— Portion payable to husband.] -By marriage arts, 
a portion was agreed to be paid, & a jointure 
settled ; the marriage took efXect, k the wife died 
without issue before either was done ; the husband 
sued for the portion, though no jointure was made, 
& it was decreed for him. — Hollis v. Carr (1670), 
Cas. temp. Finch, 261 ; Froem. Ch. 3 ; 2 Mod. Rep. 
86 ; 3 Swan. 638 ; 23 E. R. 143, L. 0. 

Annotations : — Consd. Baltoiin v. HoiiHtoiin (1824), 1 Biug. 

433. Distd. Young v. Smith (1865). L. U. 1 Eq. 180. 

Reid. Rashloigh v. S. E. Ry. (1851), 10 C. B. 612 ; Farrall 

V. Hllditch (1859), 5 C. B. N. S. 841 ; Bucklaiid v. Buoklami, 

[1900] 2 Ch. 534. 

396. Jointure payable to wife — Husband’s 

portion unpaid — Wife entitied to husband’s estate 
as administratrix.] — Meredetii v, Jones (1687), 
1 Vern. 463 ; 23 E. R. 589, L. C. 

397. Settlement by wife not made.]— 

Wood v. Ingram (1710), 2 Eq. Cas. Abr. 211 ; 22 
B. R. 180. 

Husband becoming bankrupt — Enforcement 

sought by assignees.] — See Bankruptcy, Vol. V., 
p. 931, No. 7620. 


PART HI. SECT. 3, SUB-SECT. 6.— 
B. (a). 

387 i. Oenerai rule — Death of one of 
parties.] — Dennkhy v. Delaney 
(1876), 10 I. R. Eq. 377.— IR. 

387 il. .] — Baker v. Ker 

(1882), 11 L. R. It. 3.— IR. 


them. Ct. will decree apeclflc per- 
formanoe without an Inquiry whether 
any or what damage has been eus- 
tained, Incumbranoers having actually 
instituted suits, 8c lands being In 
danger of being sold. — Verkker v. 
Gort (Lord) (1838), 1 I. Eq, R. 1. 
— IR. 


p. Specific performance preferred to 
damages .] — Father on marriage of son. 
settled certain lands & coyenanted 
to pay ofl all Incumbrances affecting' 


PART III. SECT. 3, SUB-SECT, 6.— 
B. (b). 

393 i. Covenant unperformed by party 


seeking enforcement.] — Wallace v. 
Wallace (1842), 2 Dr. & War. 452. 

— IR. 

393 ii. .] — Re Smith’s Trusts 

(1890), 25 L. R. Ir. 439.— IR. 

q. Right of wife to retain sum 

assigned to husband, unqualified by 
marriage contract.] — Held : a wife was 
not entitled, in a question with an exe- 
cutor-creditor of her deceased hus- 
band, to retention of a fund assigned 
to her husband, without quallfloation 
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Seel, :i,—Ariicles: Suh-sect. 0, J3, (h) & (r), C. & I), 
Sect. 4; Suh-sect, 1.] 

398. Covenant to covenantor unperformed ~ 
Settlement conditional on payment of portion — 
Enforcement withheld pending payment.] — Bas- 
KERVILE V. Baskervile (1703), 3 Vem, 448 ; 23 
E. B. 880 ; affg. S. C. sub nom. Baskkrville v. 
Gore (1701), Proc. Ch. 186. 

399. Covenant unperformed by third party — 
Portion unpaid by wife’s father — Jointure payable 
to wife.] — ^Agreement to settle a joint ui’o in con- 
sideration of a portion by the father. Though the 
portion was never paid, yet the wife shall have hei* 
jointure. — Perkins v. Thornton (1741), Amb. 
502 ; 27 E. B. 825, L. C. 

Ari^tat ions :~Consd. I’yke v. Pyke (IT.IO), 1 Vcs. Sen. 376. 
Befd. Campbell v. In^lby (1856), 21 Heav. 567. 

Enforcement sought by third party — Beneficiary 
of wife under settlement — Covenant unperformed 
by wife — ^Husband estopped by delay.] — Sec 

Kstoppel, Yol. XXT., p. 353, No. 1355. 


(c) Grouyuls for IxefiisaL 

400. Unreasonableness.] — Anon. (1670), 2 Cas. 
in (Jh. 17 ; 22 E. B. 825, L. C. 

401. Uncertainty.] — A. on the marriage of his 
daughter to B. covenants that B. should have his 
land called C\ for £1,500 less than any other would 
give for it, & afterwards devises this estate to his 
grandson for life, with remainders over dies. 
The ct. refused to decree specific executions of this 
agreement, by reason of the uncertainty of it, 6c 
it not being mutual. -Bromley v. Tefferies 
(1700), 2 Vern. 415 ; 1 Eq. Pas. Abr. 18 ; Prec. Ch. 
138 ; 23 E. B. 867 ; svh nom. Bromley v. Fetti- 
PLACE, Freem. Oh. 245. 

Annotatimi Cavo r. Cave (1762), 2 Ecbn, 139. 

402. Ambiguity.] — Specific performance of mar- 
riage arts. refus(*d, on the ground of their being 
inconsistent, uncertain, & unintelligible.— Franks 
r. Martin (1760), 1 Eden, 309 ; 5 Bro, Pari. Oas. 
151 ; 28 E. B. 704, 11. L. 

403. Adultery of wife.] — Where the wife sues 
the husband for a specific performance of her 
marriage arts., that he may settle such & such 
lands on lier for her jointure ; it is no bar to her 
demand, that she has eloped with an adulterer ; 
much less if this be not by the husband put in 
issue in the cause. — Sidney v. Sidney (1734), 3 
P. Wms. 209 ; 2 Eq. Cas. Abr. 29 ; 24 E. R. 1060, 


Annotaiions Consd. Clarke v. Peiiam (1741), 2 Aik. 333 ; 

J Tlnirlow 

Apld. Duncan r. Campbell (1842), 
■' V. CarrinpTtou (I860), 2 Do G. F. ^ ,1. 

' l^’t^aron r. Aylesfonl (1884), 1 1 Q. B. D. 792. Refd. 
pooler i’;/rrotter (1737), 3 Swan. 174, n. ; Watkyns r. 
Watkyns (1740), 2 Atk. 96 ; Lepard t?. Jobii‘jon (1797). 3 
Vee. 352. Mentd. Horton v. Bott (1857), 2 H. & N. 249. 

404. ,] — Blount v. Winter, Winter v. 

Blount (1781), 3 P. Wms. 276, n. ; 24 E. B. 1063. 
Annotations: — Apld. Seagravo r. Seagrave (1807), 13 Ves 
439 ; Evans v. Carrington (1860), 2 De G, F. & J. 481 • 
Fearon v. Aylesford (1884), 14 Q. B, D. 792. 


405. Ante-nuptial incontinence — Not disclosed to 
husband.] — Non-disclosure of ante-nuptial incon- 
tinence on the part of a wife held not to be such 


a fraud upon the husband as to entitle him to set 
aside a settlement made upon the marriage. — 
Evans v. Carrington (I860), 2 De G. F. <te J. 
4S1 ; 30 L. J. Ch. 364 ; 4 L. T. 65 ; 25 J. P. 195 ; 
7 Jur. N. S. 197 ; 45 E. B. 707, L. C. 

Avnoftitions : — Consd. Fitzgerald 75. Chapman (1875), 1 
Ch. D. 563. Refd. Hulton v. llulton, [1916] 2 K. B. 642. 
Mentd. Fearon v. Aylewford (1884), 14 Q. B. D. 792 ; 
Wasteneys v. WasteneyH, [1900] A. C. 446 ; Ord v. Ord, 
[1923] 2 K. B. 432. 

406. Incapacity of parties — Infant.]--(1) Where 

a mother wlio was tenant for life, with remainder 
to her .son in fee, who was under age, covenanted, 
on his marriage, that they would settle, within 
two years, an estate on the heirs male of the 
marriage ; bill, for a specific performance by 
decreeing a strict settlement, dismissed : & even 
if it had appeared that there had been a sufficient 
covenant for tliat purpose, a great len^h of time 
having elai)sed, A none of ihe having 

asserted their rights, the ct. would not have 
iniorfered. 

(2) Covenant in a marriage settlement that the 
husband shall, within one year, execute, he being 
then under age, does not show such an interest 
in him as to put a purchaser upon inquiry. 

It appears that T. [the son] was an infant, & 
n(‘ither did nor could covenant by that deed 
(Northington, Lord Keefer).— IT o worth v. 
Deem (1758), 1 Eden, 351 ; 28 E. R. 720. 

407. Laches — Rights not asserted over long 
period.] — II oworth v. Deem, No. 406, ante. 

408. Non-occurrence of contingency — Covenant 
to settle after death of third party — Covenantor sur- 

I vlved by third party.] — In agreements no relief in 
equity where an action at law would not lie by 
reason of a substantial defect ; such as a con- 
tingcncy not hayipening. Husband covenants in 
marriage arts., in six months after death of his 
mother, & that he should come to & be in possession 
of the estate in jointure, to settle, etc. He dies 
in mother’s life, leaving no issue. The estate* 
comes to his heir ; who shall not bo compelled by 
the wife to a specific performance. — W hitmel 
Farrel (1749), 1 Ves. Sen. 256 ; 27 B. B. 1017, L. C. 

409. Covenant contrary to public policy — 
Annuity on separation.] — By arts, before marriage, 
the husband covenanted to settle an annuity on 
the wife after marriage to be paid in the event 
of his death or any separation taking place : — 
Held : such a covenant was contrary to public 
policy & morality, & could not be enforced by a 
ct. of equity. — Cocksedge v. Cockskdge (1844), 
14 Sim. 244 ; 13 L. J. Ch. 384 ; 3 L. T. O. S. 374 ; 

8 ,Tur. 659 ; 60 E. R. 351 ; subsequent proceedings 
(1845), 5 Hare, 397. 

Annotations : — Distd. Marlborough v. Marlborough (1900), 
83 L. T. 578. Consd. Brodio v. Brodio, [1917] D. 271. 

Non-performance of mutual covenants.] — See 

Sub-sect. 6, B. (&), ante. 

C. Lien. 

See Settled Land Act, 1925 (c. 18), s. 11, 
generally. Lien, Vol. XXXII., pp. 212 et seq. 

410. Covenant to settle lands of specified value— 
Subsequent jointure to second wife without notice.] 


by RiaiTiage contract, upon the groun 
of non 'implement of the husband 
counter obligation under the controc 
to make jjayment of a certain pre 
vision to her. — B oswkll v. Millei 
a846), 8 Dunl. (Ct. of Boss.) 430 ; 1 
Sr. Jur. 210. — SCOT. 

PART III, SECT. 3, SUB-SECT. 6.— 
B. (c). 

40 1 i . Uncerio inti/.] — A . , b y ma iTiag( 
articles, a^cd with trustees namec 
therein, that he “ should from tlm- 
to time thereafter effect such aasiir 


anoos on his own life, at such periods 
for such amounts respectively as 
his income would fairly admit of,” 
& assign the same to the trustees on 
trusts in the articles specified : — 
Held : tills agreement was so uncertain 
that a ct. of equity would not decree 
specific performance of it. — T otten- 
HAM t5.^^^0WNSEND (1856), 5 I. Ch. li. 

r. Article contrary to powers in 
settlement .] — Equity will not decree 
specific execution of an article, which 
I Is contrary to the powers in a settle- 


ment. — B tratfoud V. ALDBOIlOUail 
(Earl) (1786), 1 Ridg. Pari. Hep. 281. 


PART III. SECT. 3, SUB-SECT. 6.— C. 

t. Covenant to settle specified lands.] 
— Thompson v. Simpson (1841), 1 Dr. 

War. 459.— IR. 

a. .] — Weldon v. Bradshaw 

(1873), 7 I. H. Eq. 168.— IR. 

b. Covenant to charqe all present <£♦ 
after -acquired personal <£: real estate 
with specified sum — Charge on personal 
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—A. on the mai*riago of his son, covenants for 
himself, his oxors., without naming his heirs, to 
settle lands of £160 a year on the son, & the issue 
of the marriage, but dies before any settlement 
made. The son enters on the real estate as heir 
to his father, & settles it for the jointure of a second 
wife, who has no notice of the arts. Decreed the 
arts, to be a lien on the lands, whereof the father 
was then seised, though no particular lands arc 
mentioned in the arts. — Roundell v, Breauy 
(1704), 2 Vern. 482 ; 23 E. R. 909 ; but sec report 
in 2 De G. & J. 319, n. 

Annotations: — Consd. Wellesley v. Wellesley (1839), 4 My. 
& Or. 561 ; Moriilngton v. Keane (1858), 2 Do G. & J. 
292. Had that case [Roundell v. Brcary^ been as reported 
in the books. It would have been very important to have 
considered how tar it was a binding authority ; but on 
examination of the record, it appeans to have been a per- 
fectly different case, & to hav(i been one in which there 
was an intention to charge particular lands by reason of a 
schedule having been prepartid for the purposes of the 
settlement (Turner, L.J.). Retd. Deacon Smith (1746), 
3 Atk. 323 ; Ravenshaw v. Hollier (1835), 4 L. J. Ch. 119 ; 
Montagu v. Sandwich (1886), 32 Ch. D. 525. 

411. No specific lien.] — One covenants 

before mariiage to settle certain lands on his wife 
for hfe <& afterwards devises these lands for pay- 
ment of debts ; the covenant is a specific lien on 
the lands. But a covenant to settle lands of the 
value of £fi0 per annum, without mentioning any 
lands in certain, this is no specific lien, but the wife 
must come in as a creditor in g(ineral, & the master 
to value her estate for life, & the wife to come in 
for that valuation. But the wife to have the 
arrears before incurred, as well as the valuation of 
her estate for life. — Fkemoult v, Dedire (1718), 
1 P. Wms. 429 ; 24 E. R, 458, L. C. 

Annotaiions : — -Apld. Williams r. Lucas (1789), 2 Cox, K(i. 

Cas. 160 ; llavcnehaw v. Hollier (1835), 4 L. J. Ch. 119. 
Consd. Momington v. Keane (1858), 2 Do O. & J. 292. 
Refd. Plunket Penson (1742), 2 Atk. 290 ; Wellesley r. 
Wellesley (1839), 4 My. & Cr. 561 ; Montagu v. Sandwich 
(1880), 32 Ch. D. 525 ; Central Trust & Safe Deposit Co. 
r. Snider, 1101 6 J 1 A. C. 266. Mentd. Omychund r. 
Parker (1745), 1 Atk. 21 ; Lashlcy r. Hog (1804), 2 Coop. 
temp. Cott. 449 ; Powdrellr. Jones (1854), 2 W. 11. 513. 

412. .] — Covenant in marriage arts. 

to settle lands to the amount of £200 per annum, 
or to settle £4,000 to the same uses, held, not to 
constitut;e a specific lien on lands of which the 
covenantor was tlien seised. — Ravenshaw v. 
Hollier (1835), 7 Sim. 3 ; 4 L. J. Ch. 119; 58 
E. R. 738, L. C. 

413. Covenant to settle specified lands — Lien.] — 
Erkmoult V. Dedire, No. 411, ante. 

414. Covenant to set apart profits of land — Lien 
against claimants with notice.] — I^egard v. 
Hodges, No. 392, anie. 

415. Covenant by equitable tenant in tail - 
Entitled under prior covenant to settle lands — No 
lien under second covenant.] — A party entitled as 
equitable tenant in tail, imder a settlement in 
which is a covenant to convey lands to the uses 
of such settlement ; afterwards & upon his own 
marriage, covenants also to convey lands of less 
value : though he obtains a decree for the execu- 
tion of the first mentioned covenant, the second 
covenant is no lien in equity upon the lands so 
decreed to be conveyed. — Oardnerp. Townshend 
(Marquis) (1815), Coop. G. 301 ; 35 E. R. 5(56. 

Agreement to settle wife’s bonds — Bonds wrong- 
fully disposed of by husband — Lien on remainder 


of wife’s property.] — Sec Lien, Vol. XXXIL, p. 267, 
No. 490. 


D. Other Cases. 

416. Existence of agreement denied by cove- 
nantor — Depositions of terms admitted.] — Bates 
u. Heard (1612), 1 Dick. 4 ; 21 E. R. 167. 

417. Covenant to settle specific lands — Supported 
against subsequent settlement — Non-conformance 
with covenant — Subsequent settlement procured by 
fraud.] — A. on his marriage entered into arts., 
whereby he covenanted to settle his whoh^ eslab' 
upon himself for life, with remainder to his first 
A; other sons in tail. No settlement was madti 
pursuant to these art s. ; but A. wli(*n his eldest 
son attained twenty-one, i)revailed on him by 
threats, i:)roinises, etc., (founder a total ignorance of 
the arts., to join in a s(4tlemont, whereby the estate 
was limited to different uscjs, & a power given to 
the father of making a jointure. This settlement 
was set aside as against tlu^ eldest son for fraud, Si 
the arts, wore established, <fc the father having, 
on his mai*riage with a si^eond wife, given a bond 
conditioned for making her a jointure, this bond 
was also set aside as against the heu% Si the wife; 
was put to seek satisfaction for the i^enalty of the* 
bond, out of her husband’s personal assets.- 
Jevers V. .Ticvers (1735), 1 Bro. Pari. Cas. 272 ; 
1 E. R. 562 ; suh non). IVERS v, IVERS, 2 Eq. Cas. 
Abr. 51, pi. 13, H. L. 

.] — Sec Fraudulent & Voidauli: 

Conveyances, Vol. XXV., p. 226, No. 546. 

418. Non-performance by husband— Wife 

maintained by husband — No account of wife’s 
estate during coverture.] — Harrison v, Con- 
stantine (1709), 2 Eq. (^as. Abr. 147 ; 22 E. R. 
126 . 

419 . Wife’s fortune in trustees until 

settlement — Survives for her own benefit.] — 

(k)venant by husband before marriage to settle 
lands in jointure foi* wife, <fc other part for the issue 
of tlie marriage, her fortune to remain in trustees 
till such stittlcment made. The husband dying 
insolvent without performing it, the wife’s fortune; 
survives for her own benefit, <fo the issue not entitled 
to take it from her. — Pyke v, Pyke (1750), 1 Ves. 


Sen. 376 ; 27 E. R. 1091, L. C. 

.1 — See, also. Sub-sect. 6, B. (6), ame, 

420. Covenant to exercise power of jointure — 
Power treated as exercised.] — Coventry (Coun- 
tess) V. Coventry (Earl), No. 1265, post. 

421. Covenant as to value of estate to be settled 
— Annual value free from Incumbrances — Estate 
Incumbered beyond value — Equivalent payable 
from settlor’s estate.] — Barker v. Ivers, No. 374, 

ante. i 

Bonds relating to marriage.]— aS’cc Bonds, Vol. 
VII., pp. 207, 208, 233, 234, 252, 253, Nos. 190- 
49.5. 7.57-761. 948-950. 


Sect. 4. — COVENANTS TO SETTLE AFTER- 
ACQUIRED PROPERTY. 

Sub-sect. 1 . — In General. 

422. Necessity for express covenant.] -- Settle- 
ment in consideration of the foiiuno of the wile 


estate valid against creditors .] — Gala- 
VAN V. Dunne (1879), 7 L. U. Ir. 

144.— IR. 

PART III. SECT. 3, SUB-SECT. 6.— D. 

c. Validity of articles — Subsequent 
settlcrnents m'lisi be consider ^.] — Wh<‘n 
u party claims imder marriage articles 
& sottlomentfl made in pursuance 
thereof, it Is not sufficient to direct 


11 issue to try the validity of th(3 
itlclos ouiy, but the issue Hhould 
p extended to try the execution of 
Uo subsequent settlements. 

/ORTH V. SwitT (1735), 4 lire. J an. 
'us. 654. — IR. 

d. Jdability for interest —From death 
f settlor or date of contract.j—i^^i^^ 

, Henderson's Trustees 
h. (Ct. of 3ess.) 1008.— SCOT. 


0 . Covenant to provide annuity — Pur- 
chase of annuity from limited company 
— LiaJnlity of estate roniinuing in case 
of default of company .] — Colvin v. 
M'CLELLANI) (1879), 6 It. (Ct. of Sosa.) 

561.— SCOT. 

PART III. SECT. 4. SUB-SECT. 1. 

f. What amounts to .] — A., on his 
man-iage, charged £2,000 specifically. 
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Sect* 4 . — Covenants to settle after-acquired property: 

Suh-sects, 1 <£: 2. cfe 7^.] 

confined to her fortune at the time ; unless ex- 
pressed to comprehend future accessions. — ^M it- 
FORD V* Mitford (1803), 0 Ves. 87 ; 32 E. B. 634. 
Anjiotaiions : — Befd. Hornsby v. Leo (1816), 2 Madd. IG ; 
8tanton v. Hall (1831), 2 Russ. & M. 175; Re Brown, 
Ex p. Turpin (1832), 1 Deac. & Cb. 120 ; Corsbio v. Free 
(1840), O. & Pb. 64 ; Greedy v. Lavender (1850), 13 Beav. 
62. Mentd. Wright v, Morley, Morley v. St. Alban (1805), 
11 Ves. 12 ; Purdew r. Jackson (1823), 1 Russ. 1 ; Homier 
V. Morton (1828), 3 Russ. 65 ; Pierce v. Tboniely (1828), 
2 Sim. 167 ; Re Severn, Ex p. King (1835), 1 Deac. 143 ; 
Re Courtney, Ex p. Pollard (1837), 2 Deac. 367 ; Stuigis 
V. Champneys (1839), 5 My. & Cr. 97 ; Sbeningrton v. Yules 
(1844), 1 Dow. & L. 1032 ; Drove v. Long (1853), 1 Eq. 
Rep. 58 ; Re Barr’s Trusts (1858), 4 K. & J. 219 ; Ilicbbcll 
r. Alexander (18G1), 10 C. B. N. 8. 324 ; Re Jackson, Ex p. 
Vmon Bonk of Manchcbier (1871), L. R. 12 Eq. 354. 

423. Whether usual clause.”] — Re Maddy’s 
Estate, Maddy v. Maddy, No. 336, ante, 

424. What amounts to — Assignment of Interest 
in settled funds.] — By marriage arts, dated in 
1845 certain funds were settled upon trust for the 
Iiihshand, Sir B. W., for life, then for the wife, 
Jjady W., for life, then for the cliildrcn of the 
marriage as the husband should appoint, or in 
<lefault of appointment by the husband as the wife 
should appoint. In 1870 Sir B. W. died without 
having exercised his i)ower of appointment except 
as to a specific portion of the funds appointed in 
trust for a daughter. In 1879 Lady W. appointed 
that after her decease the trustees should stand 
possessed of the trust funds for the time being 
subject to the trusts of the arts., other than the 
sum appointed by Sir B. W. in trust for the re- 
maining six children of the marriage in equal 
shares. In 1893 one of the sons, William, by his 
marriage settlement assigned to trust(*es his one- 
sixth share of the trust funds, which lie specified 
in a schedule, to which he was entitled on the 
death of his mother, k> all other, if any, his estate 
lie interest of & in all other the trust funds for the 
time being, subject to the trusts of the aHs. of 
1845. By a codicil dated in 1878 Mrs. B. directed 
that the jiroperty which she had left by her will 
to Sir B. W. should be transferred to the trustees 
of the marriage arts. & be held upon the trusts 
thereof, ^ she died in 1900. Subsequently, in 
1900, Lady W. appointed this jiroporty in trust 
for certain of her children, including William : — 
Held: (1) the appointment of 1879 did not 
operate as an appointment of any moneys not 
then subject to the trusts of the marriage arts. ; 
(2) William’s mairiage settlement passed only 
such estate as he then had in the trust funds ; &, 
therefore, his share of the property bequeathed 
by Mrs. B.’s codicil was not included in that settle- 
ment . — Re Walpole’s Marriage Settlement, 
Thomson v, Walpole, [1903] 1 Ch, 928 ; 72 
L. J. Ch. 622 ; 88 L. T. 419 ; 51 W. B. 587. 

Annotation : — As to (2) Distd. Re Beamnont, Re Trusts of 
Indentm-e of 29tb April 1904, Bcaumont-Nosbitt v. 
Packer (1913), 57 Sol. Jo. 283. 

425. Agreement to execute settlement — 

Of property to which covenantor ** may be en- 
titled.”] — ^By an ante-nuptial agreement the hus- 
band agi’eed that he woiild foiihwith execute a 
settlement “ of all my share, property or interest, 
as well vested or accruing, to which I may be 
entitled under any will or settlement.” The 
settlement was never made, but many years after 
the agreement had been executed the husband 
became entitled to residue under the will of his 
father : — Held : such residue was not caught by 


the words of the agreement . — Re Bidley’s Agree- 
ment, Biduey V, Ridley (1911), 65 Sol. Jo. 838. 

426. Powers Included In settlement — Powers of 
sale & exchange.] — Williams v. Carter (1818), 
Sugden on Powers, 8th ed. App. 945. 

Annotations : — Distd. Homo v. Barton (1822), Jac. 437. 

Refd. Hill V. Hill (1834), 6 Sim. 136. 

427. Power of sale.] — A settlement of 

personal estate contained a power to alter & vary, 
&; a covenant to settle future acquired real & 
personal estate on similar trusts ; — Held : a power 
of sale might be introduced into a settlement of 
subsequently acquired real estate. — Elton v, 
Elton (No. 2) (1860), 27 Beav. 634 ; 54 E. B. 
252. 

428. Power to grant mining leases — 

Covenant to settle subject to same powers.] — In a 

settlement of personal property, the parties 
covenanted to settle all future acquired property 
upon the same trusts, etc., &> subject to the saine 
powers, etc., or as near thereto as the nature eSc 
tenure of the property would admit of : — Held : 
this authorised the insertion of a power to gi’ant 
mining leases in the settlement of subsequently 
acquired freeholds, the prior owner having granted 
such leases, though the mines had never been 
effectually worked under them. — Scott v. 
Steward (1859), 27 Beav. 367 ; 64 E. B. 144. 

429. Effect of subsequent settlement on different 
trusts — Original settlement not superseded.] — Two 
ante-nuptial settlements were executed, each con- 
tained a covenant to settle after-acquired property 
of the intended wife, but upon different trusts. In 
the absence of evidence of reasons for making the 
second settlement, the ct., without deciding 
whether the first settlement in point of time could 
have been superseded as to after-acquired property, 
refused to hold that the first settlement was super- 
seded by the second . — Re 0 undry, Mills v. 
Mills, [1898] 2 Ch. 604 ; 67 L. J. Oh. 641 ; 79 
L. T. 438 ; 47 W. B. 137. 

430. Remedy for breach of covenant — Measure 
of damages.] — Trustees can recover substantial 
damages for a breach of a covenant to settle after- 
acquired property, & the measure of damage is 
the value of the propei*ty which would have come 
to the hands of the trustees if the covenant had 
been duly performed , — Re Cavendish Browne’s 
Settlement Trusts, Horner v, Bawle (1916), 
61 Sol. Jo. 27. 

Operation of covenants.] — See Sub-sect. 7, post. 

Effect of bankruptcy of settlor.] — See Bank- 
ruptcy, Vol. V., p. 851, Nos. 7153-7155 ; Supp. 3, 
No. 7153a. 

Covenants by Infants.] — See Infants, Vol. 
XXVIII., pp. 206-208, 213, 215, Nos. 658-660, 
079, 730, 742, 743. 


Sub-sect. 2. — Construction. 

A, In General. 

SeCt generally i Deeds, Vol. XVII., pp. 242 et seq, 

431. Instrument construed by itself.] — Cowper- 
Smith V. Anstey, [1877] W. N. 28. 

432. Terms strictly construed.] — Re Van 
Straubenzee, Boustead V. Cooper, No. 683, 
post, 

433. How far controlled by recitals.] — Parkin- 
son V . Dashwood, No. 440, post . 


not only on the real estates then in 
his possession, but also on all bis after- 
acquired real & personal estate. A. 
afterwards incurred large debts. On 


a bill filed to raise that sum : — Held : 
it was a valid charge affecting the after- 
aoquired property, if the lands named 
in the settlement, which were declared 


the primary f\md. proved insufficient. 
Priority was given accordingly. — 
Gubbinb V. Gubbins (1825), 1 Dr. & 
Wal. 160, n.— IR. 
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434. .] — Burn-Mubdoch v, Charles- 

worth, No. 601, post 

,] — SeCf generally. Deeds, Vol. XVII., pp. 

362-369. 

Construction of particular expressions.] — See 

Sub-sect. 3, post 

B. Covenants to Settle Particular Interests. 

435. Restriction of general words — “ Or other- 
wise.^'] — Covenant, in an infant’s marriage settle- 
ment, that whatever should come to the wife from 
the mother or otherwise, shall be bound by the 
settlement, restrained to what shall come from 
the mother, not to property coming unexpectedly 
from other quarters. — W illiams v. Williams 
( 1782), 1 Bro. C. C. 152 ; 28 E. K. 1048, L. C. 
Annoiatimi :—Refd. Carulhcrti v. Camthers (1794), 4 Bro. 

C. C. 500. 

436. .] — Upon the mamage of one of 

several residuary legatees under her father’s will, 
the intended husband & wife assigned to trustees 
all & every the sum & sums of money legacy & 
legacies, & other personal property then duo & 
payable, or belonging to, or to become due & 
payable to the intended wife under or by virtue of 
Jier father’s will, “ or otherwise howsoever,” upon 
trusts for her separate use for life, without power 
of anticipation, with trusts in remainder in favour 
of the children of the marriage. By the next 
witnessing part of the same settlement, it was 
agreed, that in case any real or personal property 
should, during tlie coverture, be given or be- 
queathed to the wife, the husband should settle it 
upon trust so that the wife should have the sole 
power of disposing of the same : — Held : a legacy 
bequeathed by another will to the wife after the 
marriage was not subject to the trusts for the 
children, the latter witnessing part of the settle- 
ment showing that the former must be read in a 
restricted sense. — Re Stephenson’s Trusts, Ex p. 
Stephenson (1853), 3 De G. M. G. 969; 43 
E. R. 379, L. JJ. 

Annotation : — Distd. Re Main waring ’s Sottmt. (1866), L. 11. 

2 Eq. 487. 

437. .] — By the maniage settlement 

of O., dated in 1821, a sum of money was settled 
upon the children of the nuirriage as O. should by 
deed or will appoint, & in default of appointment, 
to be divided among all the children at twenty-one 
equally. By his will, O. did not validly appoint 
the fund, but he gave certain legacies to his 
children of whom A. was one, at twenty -one. By 
the marriage settlement of A. dated in 1851, she 
being then an infant, after reciting that A. was 
entitled to certain sums & to other interests, & 
that it had been agreed that the intended husband 
should covenant to assign to trustees all the pro- 
perty which “ under the will or otherwise of the 
said O.,” A. might become entitled to, the husband 
covenanted to assign to trustees all the property 
which “ under the will or otherwise of the said O. 
or otherwise howsoever,” A. might become entitled 
to. A. attained twenty-one, & a share of the 
unappointed fund, under the settlement of 1821, 
becoming therefore payable to her ; — Held : as 
between the trustees of the settlement of 1861 & 
the husband of A. the former were entitled . — Re 
Owen’s Trust (1865), 1 Jur. N. S. 1069. 

438 . .] — n., being entitled under her 

father’s will to a share of a fund, such share is 


settled on her marriage, the words of the settlement 
referring to all the parts or shares, possible or 
contingent, to which II. was then or might there- 
after be entitled to under the will ” or otherwise.” 
H. then became entitled to a share of her brother’s 
residuary estate as one of his next of kin ; & tlK‘ 
question was, whether sucli share was included 
in her marriage settlement: — Held: it was not. 
— Re Newbolt’s Trust (1856), 4 W. R. 735. 

439. — — .] — A marriage settlement 

recited the treaty to be, to settle all property 
which may come to tJie wife from IT. by will, or 
codicil or codicils, or otherwise. The husband 
subsequently covenanted to settle all properly 
which thereafter might come to the wife by any 
will or codicil or codicils of II., or otherwise : — 
Held : a gift to the wife by the wall of one of tJie 
trustees of this marriage settlement, not being 11., 
was not bound by this covenant ; the covenant 
only bound the liusband to settle such property 
as should be derived by the wife from Jl.— Rc 
Neal’s Trusts (1857), 4 Jur. N. S. 6. 

440. .] — 4410 words ‘ ‘ or otherwise ’ ’ 

construed as relating to a modi' of acquisition 
ejusdem generis with survivorsliip A eccruer pre- 
viously mentioned. 

By a marriage settlcmi'nt, aft(‘r reciting that 
the intended wife was entitled to a one-sixth part 
or share of & in certain specified funds, subject to 
the trusts of the will of W., & might become there- 
after entitled to other shari'S under tlie trusts of 
such will, & that it had been agrei'd tliat all her 
shares in such trust funds under such will should 
be settled, it was witnessinl that slie assigned to 
trustees to liold upon the trusts of tluj settlement 
aU the one-sixth part or share A all other the parts 
or shares vested or contingent to whieli she was 
then or might become entitled by accruer, survivor- 
ship, or otherwise, in such speeilied trust funds, ^ 
also all the share A interest, whethi'r vestt'd or 
contingent, or in expectancy, & of which she was 
then or might become entitled to in any property 
whatsoever imder the will of W. The wife after- 
wards became entitled to a furtdior share in thc' 
specified trust funds under the will or codicil, or as 
one of the next of kin of tlie person entitled thereto : 
— Held : as she did not take the last-mi'ntionod 
interest under the will of W., it was not comprised 
in or subject to the trusts of thii settlement. — 
Parkinson v. Dasiiwood (1861), 30 Beav. 49; 

4 L. T. 41 ; 7 Jur. N. H. 854 ; 9 W. R. 493 ; 54 
B. R. 807. 

Annotation: — Folld. Edwardb v. BrouKlitorx (1863), 32 
Bcav. 667. 


441. .] — The five children of testator 

were absolutely entitled to his residue. One of ' 
them, on her marriage, settled her fifth of such 
residue, & all other her share by survivorship or 
otherwise, & all her right, contingent, reversionary 
or otherwise, possibility, etc., therein. She after- 
wards became entitled to a further share, by the 
death of a brother intestate ; — Held : it wiis not 
included in the settlement.— Edwards v. Brough- 
ton (1863), 32 Beav. 667 ; 2 New Rep. 476 ; 9 
L. T. 41 ; 11 W. R. 1038 ; 55 E. R. 262. 

442. .] — lie SiTiATTEN’s Settle- 

ment, Hope v. Morley (1905), 49 Sol. Jo. 651. 

443. Whether restricted to particular interest— 
Land to be purchased In particular parish — Con- 
veyance taken in name ot son.] — A. by marriage 


PART lU. SECT. 4, SUB-SECT. 2.— B. 

g. Whether restricted to parUevtar in- 
teresl — Property to be acquired ^mder 
win or 08 heir or next of kin of father 
— Interest in residue bound.] — A cove- 
nant by a woman In her marriage 


settlement to do all things necessary 
fur transferring & v^ing in the trus- 
tees thereof all property she may 
become entitled to under the wm, 
or as one of the heirs or next-of-^, 
of her father will bind her Interest in 
the residue of her father's estate 


where no contrary direction appears, 
yot directions contained in the will, 
as to the application & investment 
of her Interest, may overrule such 
covenant. — Re Nojidheimkr (1914), 
30 O. L. R. 327 ; 18 D. L. R. 591 ; 
5 O. W. N. 748.— CAN. 
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Sect. 4. — CovenatUa to settle after-acquired properly : 

Sub-sect, 2, B,; sub-sect, A. & B.] 

articles covenanted, that all the lands which he 
should afterwards purchase in the parish of K 
should be to the uses of the articles. Ue pur 
chased lands in K. & took a conveyance in fee in 
the name of his youngest son, but there was no 
declaration of trust ; — Held : tlie son was a 
trustee for liis eldest brotlier, who was entitled 
to these lands by virtue of the covenant. — B laki- 
V. Blakjc (1721), 7 Bro. Pari. Pas. 241 ; 3 K. K, 
157, 11. L. 

444. Property to accrue under particular 

settlement.] — A. being, under the marriage settle- 
ment of her fatlier mother, tenant in tail in 
remainder of certain lands, expectant on th< 
failurt‘ of male issue of her only brother, there is 
xnade on her marriage a settlement containing a 
covenant, by which, after reciting that it was 
]>ossib]e that she might, under & by virtue of the 
limitations contained in the former settlement, 
eventually become entitled to a certain estate, or a 
})art of certain lands, it is agreed, that, in case she 
shall in her lifetime become entitled to any such 
(‘State as aforesaid, the same shall be conveyed to 
1 ho uses & for the trusts therein mentioned ; the 
brother afterwards suffers a recovery, & dies 
intestate without issue, whereupon the fee simple 
of one-fourth part of the lands comprised A; referred 
to in the settlements descends upon her as one of 
his co-he‘iresses : — Held : the covenant does not 
affect the fee simple so coming to her by descent. — 
Tayleur V, Dickp:nson (1820), 1 Buss. 521 ; 38 
E, B. 201. 

AnvMation c^Consd. Siuitli r. Oisbonio (1857), (> II. L. Cas. 

.176. 

445. Property to accrue under particular 

will.] — A covenant to s(‘ttle land which the cove- 
nantor should succeed to under a will, does not 
bind him to st'ttle whatever interest he might 
derive aliunde in the same land. 

In a marriage settlement there was a recital 
that A., a party thereto, had a contingent remainder 
in land under a will, & he covenanted when the 
said remainder became vested in him in possession 
to convey the land to the uses of the settlement. 
A. was not in fact so entitled, but was entitled as 
(‘xpectant heir in tail. The tenant in tail in pos- 
session barred the entail & afterwards devised the 
land to A. : — Held : not having taken the land 
under the will, but aliunde j A. was not bound by 
Iris covenant to settle it. — Smith v, Osborne 
(1857), 6 IT. L. Cas. 375 ; 30 L. T. O. S. 57 ; 3 
Jur. N. S. 1181 ; 0 W. B. 21 ; 10 E. B. 1340, 
H. L. 

Antiotniions Reid. Ford v. Tyntc (1803), 34 L. J. CU. 4.52 ; 
lie Haiper’B Bettlnit., Williams v. Harpor, 111)19] 1 Ch. 
270. Mentd. lie Koep’s Will (1863), 32 Bcav. 122; 
Hurry v. Moi'gau (1866), L. U. .3 Eq. 152; lie Arnold’s 
Trusts (1870), L. H. 10 Eq. 232 ; Waite v. Littlewood 
(1872), 8 Ch. App. 70 ; lie .lohnson, Hickman v, William- 
son (1884), 53 L. .T. Ch. 1116 ; Askew v. Askew (1888), 57 
L. J. Ch. 629 ; Re Bowman, Re Lay, Whytehead v, Boulton 
(1889), 41 Ch. D. 525 ; Powell v, Helli(iar, [19191 1 Ch. 
138. 

446. .] — He Neal’s Trusts, No. 430, 

anle, 

447. .] — Parkinson v. Dash wood, 

No. 440, ante, 

448. To wife or husband In her right.] 

— ^A husband covenanted to settle the share of 
his wife & of liimself “ in her right ” in the stocks 
comprised in her great uncle’s will. Under the 
will the fund was limited to the husband, in case 
of his surviving his wife & her father, & of there 
being no issue ; — Held : the husband’s interest 
was not comprised in his covenant. — I bbetson v, 
Grote (1858), 25 Beav. 17 ; 53 E. R. 541. I 


449 , Property appointed by testator.] 

— A covenant in a marriage settlement to settle 
property to be acquired “ under or by virtue of ” 
the will of the wife’s father : — Held : not to com- 
prise property, over which the father had by will 
exercised a power of appointment amongst his 
children, given to him by an earlier settlement. — 
Evans v, Jennings (1862), 1 New Rep. 178. 
Annotation: — Reid. Re Pryoe, Novill v, Pryoe, [1917] 1 Ch. 

234. 

460. .] — He Pryce, Nevill v, 

Pbyce, No. 719, post, 

451. Property to accrue on particular con- 

tingency.] — General words in the operative part 
of a deed controlled by the recitals. A mother had 
an exclusive power of appointment over a fund, 
in favour of her children, & which, in default, was 
divisible equally, the share of the daughters to 
vest at twenty-one or marriage. She ha<i a son <S6 
a daughter, & she appointed £10,000 to her son 
on his marriage. His marriage settlement recited 
that he was entitled to the £10,000 & was also 
contingtmtly entitled to the other moiety, in the 
event of his sister dying unmarried under twenty- 
one, it recited an agreement to settle the £10,000 
A ‘‘all other his part, share & interest, as well 
vested as contingent ” in the trust funds. He 
then assigned his interest in the same terms. 
The daugliter attained twenty-one died, & the 
mother afterwards appointed the residue of the 
fund to her son : — Held : such residue did not 
pass under his settlement. — Childers v, Eardlky 
(1800), 28 Beav. 048 ; 3 L. T. 166 ; 0 Jur. N. S. 
090 ; 8 W. H. 098 ; 54 E. R. 515. 


Sub-sect. 3. — What Interests Included. 

-4. In General — Expression of Contrary Intention, 
452. Whether property Included,] — An assign- 
ment by an intended wfie of her future property, 
followed by a covenant by the intended husband 
to settle the after-acquired property of the wife, 
will not extend to property given to the wife in 
terms which are inconsistent with the trusts of the 
settlement. Therefore, where an intended wife, 
by an ante-nuptial settlement, assigned all the 
personal estate to which she might at any time 
thereafter become entitled in any way howsoever 
upon the trusts of the settlement ; & the deed 
contained a covenant by the intended husband to 
settle any real or personal estate whatsoever that 
should descend to, devolve upon, or vest in the 
wife ; & where a legacy was, after the marriage, 
bequeathed to the wife, with a direction to the 
exors. to pay such part of the legacy to the wdfe 
as she might require for her separate use inde- 
pendent of her husband, & to bo free in all respects 
from his debts & engagements : — Held : the settle- 
ment had no operation upon such part of the 
legacy as was required by the wife to be paid to 
her upon her separate receipt. — Re Mainwaring’s 
Settlement (1860), L. R. 2 Eq. 487 ; 14 W. R. 
887. 

Annotations : — ^N.P. Re Allnutt, Pott v. Brassey (1882), 22 
Ch. D.276. Expld. Scholfloldv. Spooner (1884), 26 Ch.D. 94. 
Retd. Re Portadown, Dungannon & Omagh Junction By., 
Ex p, Yoimg (1867), 15 W. R. 979 ; Re Thorne, Thorne 
V, Campbell Preston, [1917] 1 Ch. 360. 

463. .] — Scholfield v, Spooner, No. 633, 

post, 

454, ,] — By an ante-nuptial indenture of 

settlement made in 1898, the husband covenanted 
settle all property to wliich during the con- 
tinuance of the marriage he should become 
entitled not exceeding in the aggregate £1,000, 
upon trusts under which the wife & husband were 
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entitled to successive life interests with remainder 
over in favour of the children of the marriage. 

Under the trusts of the will, made in 1920, of 
his father who died in 1926, the husband became 
entitled during his life to receive the income of 
certain property, until any event should happen 
in consequence of which he would cease to be so 
entitled ; & after the determination of the trusts 
in liis favour, there was a gift over of that property. 
The wUl contained an expression of testator’s 
intention that the benefits accruing to the husband 
under his will were not to be affected by his cove- 
nant to settle after-acquired property : — Held : the 
equitable assignment of the husband’s life interest 
under his father’s will at the moment of testator’s 
death would have constituted an event within the 
meaning of the will, if the covenant applied to it ; 
but, as the effect of the covenant would thus be to 
destroy that interest at the moment of its creation, 
the husband’s covenant liad no application to it ; 
with the result that his life interest was not for- 
feited, but continued to subsist under the trusts 
of his father’s will. — Me Smith, FkanivLIN v. 
Smith, [1928] 1 Ch. 10 ; 97 L. J. Ch. 1 ; 138 L. T. 
81 ; 71 Sol. Jo. 744. 

B. Accumulatlo)i8 of Income and Properly Pur- 
chased therewith, 

455. Income laid up as capital.] — Effect of a 
contract on marriage by bond to devise, convoy 
or assure, all such goods, personal estate & effects, 
that the husband should at any time during the 
joint lives of him &; his wife bo possessed of, to 
the use of them &: the survivor ; attaching on 
capital ; not income, unless laid up as capital ; 
admitting therefore expenditure, & debts, in a 
fair application of income, not liable to a minute 
account. On that principle an estate purchased 
by the husband with money, partly his own, 
partly borrowed on his personal security, & some 
paid off by him, was after his death held to belong 
not to the trust, but to the heir, charged for the 
benefit of the trust with the money, that was his 
own, the debts paid on account of that purchase, 
& expenditure in repairs, improvements, etc. — 
Lewis v, Madocks (1810), 17 Ves. 48 ; 34 E. E. 
19, L. C. ; previous proceedings (1803), 8 Ves. 
150, L. C. 

Annotations : — Consd. St. Aubyii v. Huiiiphioys (185())» 22 
Hoav. 175 ; Williams v, Thomas (1862), 2 Drew. & Sm. 29. 
Expld. Me aint. Ex p. Bolland (1873), L. K. 17 Eq. 115. 
Consd. Re Bendy, Wallis v. Bendy, [1895] 1 Ch. 109; 
Churston v. Buller (1897), 77 L. T. 45. Expld. Eiiilay v. 
Darlingr, [1897] 1 Ch. 719. Consd. Re Dowding’s Sottlmt. 
Trusts, Gregory v. Dowding, [1904] 1 Ch. 441. Apld. Re 
Beis, Ex p. Clough, [1904] 2 K. B. 769. Distd. Re (5lutter- 
huok’s Settlmt., Bloxam v. Clutterbuck, [1905] 1 Ch. 200. 
Expld. Mackenzie v. Aliardes, [1905] A. C. 285. Reid. 
Fortescue v. Hoimah (1812), 1 9 Ves. 67 ; Logan v. Wlenholt 
(1833), 7 Bll. N. S. 1 ; Wellesley v. Wellesley (1839), 4 
My. & Cr. 561 ; Fyfe v. Arbuthnot (1857), 3 Sm. & Q. 547 ; 
Ford V, Tynto (1865), 34 L. J. Ch. 452 ; Cave v. Cave 
(1880), 15»Ch. D. 639; Re Clarke, Coombo v. Carter 
(1887), 35 Ch. D. 109 ; Tailby v. Official Kcceiver (1888), 
13 App. Cas. 523. Mentd. Imperial Paper Mills of Canada 
V. Quebec (1913), 83 L. J. P. C. 67. 

456. Income not originally Included In 

covenant.] — If income not originally included in a 
covenant in a marriage settlement to settle other 
& after-acquired property is so invested as to 
indicate a permanent intention on the part of the 
owner to turn it into capital, such investment 
becomes subject to the covenant, provided the 
terms are sufficiently large to include it as capital. 
The same result follows in the case of a sale of 
capital property not originally included in the 
covenant, where the proceeds are laid out in the 
purchase of other property coming within the 
terms of the covenant. 

A wife during coverture purchased property 

J. — ^VOL. XL. 


partly out of the proceeds of property subject to a 
covenant to settle, partly out of accumulations of 
her income under the settlement, & partly out of 
a loan subsequently repaid by herself & her 
husband : — Held : the property so purchased 
belonged to her absolutely, but subject to a charge 
in favour of the settlement trustees for the amount 
(a) of the income accumulations, (6) of her con- 
tribution towards repaying the loan. — Re Bendy, 
Wallis v. Bendy, [1895] 1 Ch. 109 ; 64 L. J. Ch. 
170 ; 71 L. T. 760 ; 43 W. B. 345 ; 13 B. 95. 
Annotations: — N.P. Finlay v. Darling, [18971 1 Ch. 719. 
Consd. Re Dowding’s Settlmt. Trusts, Gregory v. Dowding, 
[19041 1 Ch. 441. N.P. Be Clutterbuck ’s Settlmt., Bloxam 
V, Clutterbuck, [1905] 1 Ch. 200. Dbtd. Mackenzie v. 
Allardos, [1905] A. C. 285. 

457. .] — If income not originally 

included in a covenant in a marriage settlement 
to settle other & after-acquired property is invested 
by the wife during the coverture, the investments 
so made do not become subject to the covenant. — 
Finlay v. Darling, [1897] 1 Ch. 719 ; 00 L. J. 
Ch. 348 ; 76 L. T. 461 ; 45 W. B. 445 ; 41 Sol. 
Jo. 405. 

Annotations:- Consd. Re l)o\vdlng’s Sett lint. TTusis, 
Gregory n. Dowding, [1901] I (^h. 441. Folld. BeCluttei- 
buck’H Settlmt., Bloxam v. Clutterbuck, [1905] 1 Ch. 200. 
Apprvd. Mackenzie v. Aliardes, [1905] A. C. 285. 

458. “ Savings out of income " — Expressly in- 
cluded in settlement — Portion of annuity unpaid on 
death of annuitant.] — By an ante-nux)tial settle- 
ment an annuity was assigned to trustees in trust 
for the lady for her sole & separate use for her 
life, with a provision that all savings arising from 
her income should be held by the trustees subject 
to her appointment, & in default of appointment 
in trust for her next of kin. The lady died in 
May 1847, without having made any appoint- 
ment, & the last payment to her, in respect of the 
annuity, has been made in the Dec. preceding her 
death : — Held : the portion of the annuity remain- 
ing in the hands of the trustees between the last 
payment to & the deaili of the lady constituted 
“ savings out of income ” within the meaning of 
the settlement, & her administrator was not 
entitled to it as against the next of kin. — Re 
Bosenthall’s Settlement (1857), 6 W. B. 139. 

459. Property purchased with savings — From 
separate estate of wife.] — By a marriage settle- 
ment, dated in 1838, real estate was conveyed to 
such uses as M. B. N., the intended wife, should 
by deed or will appoint, & in default of appoint- 
ment to certain uses for the benefit of the childi‘en 
of the marriage, with an ultimate remainder to 
the use of M. B. N. in fee ; & it was provided that 
all property which during the coverture should 
come to or vest in the husband in right of said 
M. B. N., or in the said M. B. N. by descent, 
devise, limitation, gift, or otherwise, should be 
settled to the same uses, trusts & intents, etc., 
as were thereinbefore expressed concerning the 
hereditaments thereby gi^anted & released. 
M. B. N. by her will, made shortly after the settle- 
ment, devised & bequeathed all the residue of her 
property, except such real & personal estate as 
might remain subject to the trusts of her marriage 
settlement by reason of no specific disposition 
thereof having been made by her under the power 
for that purpose therein contained, & of which 
that general devise & bequest was not to be taken 
as in execution, for the benefit of her children. 
If no children then over. In 1854 M. B. N. pur- 
chased real estate out of the savings of her separate 
property, & it was conveyed to the same uses & 
trusts es those declared by the settlement of 
1838, omitting only the uses in favour of children : 

Held : (1) the exception in the will referred 

only to the property subject to the trusts of the 

K K 
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i^ect, 4, — Coveyiants io settle after-acquired property : 

Sub-sect, 3, B,, C., D, cfc E, (a).] 

marriage settlement at the date of the will, & the 
real estate subsequently purchased by M. B. N. 
passed under her will ; (2) a covenant to settle 
after-acquired property would not affect property 
purchased by a married woman out of the savings 
of her separate estate. — Hughes v. Jones (1863), 
1 Hem. & M. 765 ; 2 New Rep. 417 ; 32 L. J. Ch. 
487 ; 9 L. T. 143 ; 11 W. R. 898 ; 71 E. R. 335. 

460. From Income of settled property.] — 

lie Bendy, Wallis v. Bendy, No. 456, ante. 

461. .] — Property purchased with 

the savings of a wife’s income under settled pro- 
perty is not within a covenant by her in her 
marriage settlement to settle property to which 
she may thereafter become entitled. — Re Clutter- 
buck’s Settlement, Bloxam v. Clutterbuck, 
[1905] 1 Ch. 200 ; 73 L. J. Ch. 098 ; 53 W. R. 10 ; 
48 Sol. Jo. 621. 

Annotation : — Held. Mackenzie v. Allardes, [1905] A. C. 285. 

462. Effect of change of investment.] 

— By ante-nuptial marriage contract executed in 
1848 the wife bound herself to convey to trustees 
the whole funds & estate real & personal which 
she might hereafter “ conquest & acquire by pur- 
chase succession or otherwise.” The trustees 
were directed to pay the income of tlie trust 
estate to the wife during her life for her own 
separate benefit & use exclusive of the jus maritiy 
ife by a clause in the contract the provisions in 
favour of children were to bar any claim they 
might make under the head of Legitim : — Held : 
(1) the clause of conquest did not extend to estate 
which at the dissolution of the marriage by the 
death of the husband consisted of or was pur- 
chased with accumulations of the wife’s separate 
income ; (2) the only child of the marriage was 
not entitled to legitim out of his mother’s estate. 

There are some considerations which it is as 
well to bear in mind as aids to the construction 
of such clauses. These considerations may, of 
course, be excluded either designedly or acci- 
dentally by the language used, but unless they are 
so excluded they are, I think, of general, if not 
universal, application. One is tliat change of 
investment — mere alteration in the outward form 
of property — is not “ acquisition ” within the 
meaning of a provision of this sort. Another 
is that i^roperty which has reached its destination 
through the medium of the trust, or property 
which, in accordance with the declarations of the 
parties to the contract, comes to be at the absolute 
disposal of one of those parties, does not again 
fall under the operation of the trust unless there 
is a clear direction to that effect (Lord Mac- 
naghten). — Mackenzie v. Allardes, [1905] A. C. 
285, H. L. 

463. Property purchased with proceeds of sale — 
Of capital not original^ Included In covenant.] — 

Re Bendy, Wallis v. Bendy, No. 456, ante, 

C, Estates Tail. 

464. General rule — Not Included.] — A mairiage 
settlement contained an agreement & declaration 
by the parties that, if the wife then was, or if, 
during the coverture, she, or her husband in her 
right, should become seised or possessed of or 
entitled to any real or personal property, of a 
specified value, for any estate or interest what- 
soever, in possession, reversion, remainder, or 


expectancy, then & in every such case, the hus- 
band & wife, & all necessary parties, should, as 
soon as circumstances would admit, convey, 
assign, & assure the real & personal property to, 
or otherwise cause same to be veeited in, the 
trustees of the settlement, upon the trusts thereof : 
— Held : an estate tail in possession to which the 
wife became entitled during the coverture was not 
bound by this agreement, &; she could not be 
compelled either to execute a disentailing deed, 
& to convey the estate in fee thus acquired by her 
to the trustees, or to execute a conveyance of the 
property to the trustees, so that they could by 
enrolling the deed acquire an estate in fee simple. 
— Hilbers V. Parkinson (1883), 25 Ch. D. 200 ; 
53 L. J. Ch. 194 ; 49 L. T. 502 ; 32 W. R. 315. 
Annotations : — Distd. Re Anstie, CJhotwynd v. Morgan, Morgan 
V. Ohotwynd (1886), 31 Ch. D. 696. Apprvd. He DiinBany’s 
Settlmt., Nott v. DimHany, [1900] 1 Ch. 678. Refd. 
Mills V. Fox (1887), 37 Ch. D. 153 ; Re E. D. S., [1914] 
1 Ch. 618. 

465. .] — By a marriage settlement 

the husband & wife covenanted that if during the 
coverture the wife, or the husband in her right, 
should at one & the same time & from the same 
soiu'ce become seised or possessed of or entitled 
to any real or personal property, except as therein 
mentioned, for any estate or interest in possession, 
remainder, or expectancy, then & in every such 
case he & she would convey, assign, settle, 
assure the real & personal estate unto or otherwise 
cause same to be vested in the trustees of the 
settlement upon the trusts thereof. The wife 
during the coverture became entitled in possession 
as tenant in tail to certain estates : — Held : the 
covenant was not applicable to an estate tad. — 
Re Hunsany’s Settlement, Nott v, Dunsany, 
[1906] 1 Ch. 578 ; 75 L. J. Ch. 356 ; 94 L. T. 
361 ; 50 Sol. Jo. 324, 0. A. 

Anrwiaiions : — Apld. He I^earse’s Settlmt., Poarao v. Pcaree 
[1909] 1 Oil. 304. Refd. Re Plumptro’H Settlmt., Underbill 
V. Plumptre (1910). 79 L. J. Ch. 340 : Re E. D. S., [1914] 

1 Ch. 618. Mentd. Rc Gaskoll & Waltei-s" Contract (1906), 
94 L. T. 658. 

466. Contingent reversionary estate tail.] — 

(1) In a marriage settlement was contained a 
covenant by husband & wife that all the estate, 
proi^erty, & effects exceeding a certain value, 
which the husband & wife, or either of them in 
her right were or was then, or should at any 
time during the intended coverture, become 
seised or possessed of, or entitled to as therein- 
mentioned, should be settled upon the trusts of 
that settlement. The wife was at the time entitled 
to a contingent reversionary estate tail, which 
remained contingent during the coverture ; — 
Held : this was not subject to the covenant to 
settle. 

(2) Qu. : whether under the covenant the wife 
could have been compelled to execute a dis- 
entailing deed, if during the coverture she had 
acquired an indofeasibly vested estate tail. — 
Dering v, Kynaston (1868), L. R. 6 Eq. 210 ; 
18 L. T. 346 ; 16 W. R. 819. 

Annotations : — As to (1) N.F. Agar v. George (1876), 2 Ch. D. 
706. Distd. Commell v. Keith (1876), 3 Ch. D. 767. 
Expld. Re Jackson's Will (1879), 13 Ch. D. 189. As to (2) 
Consd. Dankes v. Small (1887), 36 Ch. D. 716. 

467. Indefeasibly vested estate tail.] — Bering 
V, Kynaston, No. 466, ante, 

D. Gifts from Husband to Wife, 

468. Whether included.] — An assignment by 
the intended wife in a mamage settlement of her 


PART HI. SECT. 4, SUB-SECT. 3.— D, 
468 i. Whether included,] — Fkrouson 
y. Bbnyon (1886), 17 L. R. Ir. 212,— 


468 ii. .1 — Kingan v, Matier, 

[1905] 1 I. R. 272.—IR. 

468 ill. .] — ^There Is no general 

mle that a ooyenant in a marriage 


settlement to settle after-acqnlred 
property cannot capture gllte from 
the husband to the wife. — L eior- 
Whitb V, Ruttledge, [1914] 1 I. R. 
135.-”IR. 
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property & fortune, both present & expectant 
or future, held not to comprise a sum of money 
of which the husband made a present to the wife 
long afterwards. — C oles v. Coles, [1901] 1 Ch 
711 ; 70 L. J. Ch. 324 ; 84 L, T. 142. 

Annotation : — Distd. JRc EIUs’b Settlmt., Ellis v. Ellis, [1009 

1 Ch. 618. 

469. .] — There is no general rule of con- 

struction of covenants, in marriage settlements, 
to settle after-acquired property of the wife that 
a gift from the husband to the wife during cover- 
ture is to be excluded from the covenant. 

A marriage settlement made in 1882 contained 
several covenants by the husband &; wife to settle 
“ all the real & personal estate whatsoever & 
wheresoever, if any, to which the wife or the 
husband in her right should upon the solemnisa- 
tion of the intended marriage, or at any time 
afterwards during the intended coveiiure, be or 
become absolutely entitled for any estate or 
interest whatsoever in possession or reversion.” 
In 1908 the husband transferred into his wife’s 
name, as an absolute gift, stocks & shares of the 
value of £50,000 : — Held : they were bound by 
the covenant . — Re Ellis’s Settlement, Ellis v. 
Kllis, [1909] 1 Ch. 018 ; 78 L. J. Ch. 375 ; 100 
L. T. 511 ; 20 T. L. R. 106. 

^innotaiions : — Folld. Re Pluniptre’s Marriage Settlmt. 

Unclerliill u. Pluinptre, [1910] 1 Ch. 609 ; Re Ihyce, Nevil! 

V. Pryoe, [1917] 1 Ch. 234. 

470. .] — By a marriage settlement made 

in 1878 certain funds coming from the wife’s 
father were settled upon the usual trusts of a wife’s 
fund, with an ultimate trust, in the events which 
happened, for the wife’s statutory next of kin ; 
&; it was also agreed that all real &; personal pro- 
perty to which the wife was entitled at the date 
of the marriage, or to which she, or her husband 
in her right, at any time during the coverture, 
should be or become entitled, whether in posses- 
sion, reversion, or otherwise, should be assured 
& transferred by the husband & wife respectively 
to the trustees to be held upon the trusts of the 
settlement. 

In Aug. 1884, a sum of £1,018 15a. was invested 
by the husband in the purchase of certain stock 
in the name of the wife. Tliis was subsequently 
sold by the wife <& reinvested in the jiurchase of 
£1,125 Grand Trunk Railway of Canada 4 per 
cent, debenture stock, which remained registered 
in her name down to the date of her death, intestate 
& without leaving any issue, on Eeb. 2, 1909. 
The stock was now standing in the name of the 
husband, to whom letters of administration to 
his wife’s estate had been granted : — Held .* (1) the 
stock in question, which was a gift by the husband 
to the wife, was caught by the agreement to settle 
the wife’s after-acquired property ; (2) the next 
of kin of the wife being volunteers & strangers 
to the marriage consideration, could not enforce 
the contract to settle as against the administrator 
of the wife, & that therefore the trustees were 
not bound to take any steps to obtain a transfer 
of the stock. — Be Plumptrb’s Marriage Settle- 
ment, Underhill v. Plumptre, [1910] 1 Ch. 
609 ; 79 L. J. Ch. 340 ; 102 L. T. 315 ; 26 T. L. R. 
321 ; 64 Sol. Jo. 326. 

Annotations: — As to (1) Folld. Re Pryoe, Nevill v. Pryce, 
[1917] 1 Ch. 234. Refd. Re Torrington, [1913] 2 Ch. 623. 
As to (2) Oonsd. Pullan v. Koe, [1913] 1 Ch. 9. OeneraUy, 
Befd. Re Cavendish Browne's Trusts, Homer r. 

Rawle (1916), 61 Sol. Jo. 27. 

Gifts under will of husband .] — See Sub-sect. 3, 
J. (a), post . 


E. Interests Existing at Date of Covenant, 

(a) In General, 

471. Not Included.] — (1) A bond, conditioned 
to settle lands, “ if the obligor shall become 
seised ” will not affect lands of which he is seised 
at the date of the bond. 

(2) Bond entered into by one on his marriage, 
to trustees conditioned to be void, if hLs intended 
wife should survive him, & if his heirs, etc., shovdd 
pay to the obligees for her benefit £1,000 ; & also 
if the obligor should survive his intended wife, 
& there should bo children of her by him living 
at his death & his heirs, etc., should pay to the 
obligees £1,000 in trust for tlio cliildren ; “ & 

further, if the obligor should at any time during 
his natural life become seised of any messuages, 
etc., in possession & should settle the same upon 
his intended wife, & the issue of the marriage by 
such good conveyances in the law as counsel 
should advise in such parts & proportions <& to 
such use & uses as should bo thought requisite, 
the better to make a provision for her in case 
she should survive the obligor.” Tho obligor 
survived his wife, had several children by her, 
but did not during that coverture acquire any 
land in possession ; after her death he married a 
second wife, acquhed lands in possession & died 
without making any settlement of such lands : 
— Held : tho words of the condition were not 
confined to such lands as he should acquire during 
tho continuance of the first marriage, but a settle- 
ment was decreed on tho children of tho first 
marriage as tenants in common in f(?o of the 
lands the obligor had acquired after the death of 
his first wife. — Prebble v, Bogiiurst (1818), 1 
Swan. 309 ; 1 Wils. Oh. 101 ; 36 E. R. 402, L. 0. 
Anmdations : — Generally, Refd. Moolurcan v. Lane, Mellniish 

V. Maclurcau (1858), 5 .lur. N. B. 5(5. Mentd. Maxwell v. 

Ward (1822), 11 Price, 3 ; Hill v, Uonmio (1830), 5 My. 6c 

Or. 250 ; Wellceley v, Wclicbloy (1839), 4 My. & Or. 561. 

472 . Collateral agreement.] — By a settle- 

ment made on tlie marriage of a widow, all tho 
property to which she was then known to be 
entitled was settled specifically in tho usual way. 
Tho settlement did not, however, contain a cove- 
nant for tho settlement of after-acquired property. 

By an agi’cement of oven date, made between 
the intended husband & wife, after reciting that 
by the settlement “ ceitain moneys, shares & 
other property ” belonging to the intended wife 
had been settled, & that “ it has been agreed 
that any property that the intended wife may be 
entitled to, other than that included in the settle- 
ment should be settled ” it was agreed that in 
case tlie intended wife “ shall bo entitled to any 
property, other than that contained in the said 
settlement, the same shall bo settled ” upon 
similar trusts. 

Some years after the marriage the husband 
became bkpt., & a little later the wife became 
entitled to about £8,000 under an intestacy : — 
Held : the collateral agreement was intended, & 
must be deemed to apply not to any other property 
to which she was entitled at the date of the agree- 
ment, & which was not included in the settlement, 
but to any property to which she might afterwards 
become entitled & the £8,000 was therefore 
declared to bo subject to the trusts of the settle- 
ment, — Re Blockley, Blockley v, Blockley 
(1884), 49 L. T. 805 ; 32 W. R. 385. 

473. Property not mentioned in settlement.] — 
Testator made two wills, one of his English, the 
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478 i. Property not mentumeA in 
8etliement.}^&TACK v, Roysk (1861), 


12 I. Ch. R. 246; 14 Ir. Jiir. 114 ; 
am- (1862), 13 1. Ch. R. 213; 15 
It. Jut. 249.— IR. 

h. Loan from wife to hus- 


band, ] — By an ante-nuptial aettlemont, 
the intended husband Sc wife cove- 
nanted with the truBtoea thereof that 
all pwsonal outato, save certain ex- 
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Sect. 4. — Covenants to settle after-acquired yroyeriy : 

Suh-sect. 3, E. (a) (6) i.] 

other of his American, property. Neither of th© 
wills referred to the other. His daughter, who 
was entitled to personal property under both 
wills, executed, previously to her marriage, a 
settlement of various descriptions of personal 
property, including specifically her property under 
the English will, but not mentioning or referring 
to her propeity under the American will. The 
settlement contained a clause providing that such 
further personal estate, if any, as should during 
her life become vested in or accrue to or be assign- 
able by her & her husband, should be assigned 
upon the trusts of the settlement : — Held : this 
clause did not affect her American property. — 
Hoabe V. Hornby (1843), 2 Y. & C. Ch. Cas. 121 ; 
12 L. J. Ch. 151 ; 7 Jur. 434 ; 03 E. R. 63. 
Annoiations : — Coxusd. Otter v. Melvill (1818), 2 De G. & Sm. 
257. Bistd. He London Dock Co., Ex p. Blake (1853), 16 
Bcav. 463. Apld. Wilton v. Colvin (1856), 3 Drew. 617. 
Consd. Ai-cher V. Kelly (1860), 1 Drew. & Sm. 300 ; Williauia 
r. Merrier (1884), 10 App. Cas. 1. Refd. Re Worsley’s 
Trusts (1867), 16 L. T. 826 ; Re CJlintou’s Trust, HoUway’s 
ITmd, The Same, Wcare’s Fund (1872), L. 11. 13 Eq. 295. 

474, .] — A covenant in an ante-nuptial 

settlement, that all the personal estate “ to which 
the wife shall become entitled ” should be subject 
to the trusts of the settlement : — Held : not to 
extend to property to which, without the know- 
ledge of the intended husband or the trustees, she 
was then absolutely &; immediately entitled. — 
Otter v. Melvill (1848), 2 De G. & 8m. 257 ; 
17 L. J. Ch. 345 ; 11 L. T. O. 8. 307 ; 12 Jur. 
845 ; C4 E. R. 116. 

Annotations : — Consd. Re Ijoiidon Dock Co., Ex p. Blako 
(1853), 16 Beav. 463. Apld. Wilton v. Colvin (1856), 3 
Drow. 617. Refd. Re Woi’slcy’b Trusts (1867), 16 L. T. 
826 ; Caldwell v. Followes (1870), L. 11. 9 Eq. 410 ; Re 
rodder's aottlint. Trusts (1870), L. li. 10 Eq. 585. 

475, .] — In a settlement made before 

marriage there was an agreement to settle upon 
certain trusts all real & personal property to which 
the wife or the husband “ in her right at any time 
during her now intended coverture shall become 
entitled, except jewels & ” certain other articles 
“ which it is hereby declared shall belong to ” 
the wife “ for Ikt separate use.” The trusts in- 
cluded a power of sale, the moneys arising from the 
sale to be held ui)on the trusts agreed & declared 
concerning such part of the personal estate of or 
to which the wife “ now is or she or ” the husband 
” in her right shall become possessed or entitled 
as aforesaid ” : — Held : on the true construction 
of the agreement, read in conjunction with the 
context, it included property to which the wife was 
entitled before marriage ; & therefore jewels 

given to the wife before marriage were within the 
exception & belonged to the wife for her separate 
use. — Williams v. Mercier (1884), 10 App. Cas, 
1 ; 54 L. J. Q. 13. 148 ; 52 L. T. 602 ; 49 J. R. 
484 ; 33 W. R. 373, II. L. 

Annotations : — Expld. Re Garnett, Robinson v. Gandy (1886), 
33 Oh. D. 300. Mentd. Perks v. Mylrea, (1884} W. N. 64 ; 
Floyd V. Lyons (1897), 76 L. T. 251 ; Masson, Templior 
V. De Fries, [1909] 2 K. B. 831. 

476, ,] — "VVlvere a lady, at the date of her 

marriage, was entitled to a contingent interest in 
lemainder in real estate & was also entitled in 
possession to two sums of stock, & in the settle- 
ment executed on her marriage no mention was 
made of her interest either in the real estate or 
in the stock, but the settlement contained a 


covenant to settle upon the trusts declared by the 
settlement any real or personal property to which 
the husband & wife, or either of them in right of 
the wife, should, “ by gift, descent, succession or 
otherwise howsoever, become entitled ” during 
the coverture ; & the wife’s contingent interest 
in remainder in the real estate fell into possession 
during the coverture : — Held : the words become 
entitled ” imported a change of condition in the 
property, & the parties contemplated the wife’s 
becoming entitled during the coverture, & did 
not intend to include property to which she was 
entitled at the time of the coverture ; &, there- 
fore, the wife’s interest in the real estate having 
changed during the coverture, it fell within the 
covenant ; but the wife having been absolutely 
entitled to the two sums of stock at the date of 
the marriage, & there having been no subsequent 
change in her interest, those sums of stock did 
not come within the terms of the covenant. — 
Archer v. Kelly (1860), 1 Drew. & Sm. 300 ; 
29 L. J. Ch. 911 ; 2 L. T. 796 ; 0 Jur. N. S. 814 ; 
8 W. R. 684 ; 62 E. R. 394. 

Annotations : Re Woi-slcy’s TniblK (1867), 16 L. T. 
826. Folld. Re BrowTio'H Will (1868), 1j. R. 7 Eq. 231. 
Apld. Re Clinton’s Trust, Hollway’s I'und, Tho Same, 
Weare’e Fund (1872), L. R. 13 Eq. 295 ; Lane v. Oakes, 
(1874), 30 L. T. 726. Expld. Re Michell’s Trusts (1878), 
9 Ch. D. 5. Apld. Rc Garnett, Robinson v. Gandy (1885), 
31 Ch. D. 648. FoUd. Rc Williams’ Settimt., Williams r. 
Williams, 119111 1 Ch. 441. Refd. Re Hill (1863), 11 W. R. 
930 ; Rose v. Cornish (1867), 16 L. T. 786 ; Re Jackson’s 
Will (1879), 41 L. T. 494 ; Reid v. Reid (1886), 34 W. R. 
332 ; Re Bland’s Sottlmt., Bland v. Perkin, [1906] 1 Ch. 
4 ; Re Ci’ook’s Settimt., Re Glasler’s Scttlmt., ^ook v, 
Preston, 11923] 2 Ch. 339. 

477 , Covenant by husband to settle pro- 

perty acquired in right of wife.] — On the marriag(‘ 
of a lady, who was possessed of funded i)roperty 
& shares in water works, the funded property 
alone was settled ; the settlement, liowever, con- 
tained a recital of an intention, that all property 
which the wife or her husband, in her rights, 
should after tho marriage become entitled to, 
should be settled on similar trusts & a covenant 
by the husband & by the wife, that all property 
which she or her husband, in her right, should 
after the settlement become entitled to should 
be settled ; — Held : the shares were subject to 
the trusts of the settlement. — James v. Durant 
(1839), 2 Beav. 177 ; 48 E. R. 1147 ; sub nom. 
James v. James, 9 L. J. Ch. 85. 

Annotations: — Distd. Otter r. Melvill (1848), 2 Do G. & Sni. 
257. Consd. Re London Dock Co., Ex p. Blake (1853), 
16 Beav. 463. Distd. Wilton v. Colvin (1866), 3 Drew 
617. Apld. Re Hughes’ Tinsts (1863), 4 Gift. 432. N.F. 
Re Clintou’s Trust, Hollway’s Fund, The Same, Weare’b 
Fund (1871), L. R. 13 Eq. 295. Rofd. Hoare v. Hornby 
(1843), 2 Y. & C. Ch. Cas. 121 ; Archer v. Kelly (1860), 
1 Drew. & Sm. 300 ; Seymour v. Lucas (1860), 1 Drew. 6c 
Sm. 177. 

478 , Tontine debenture.] — Though tho 

tontine existed at the date of the settlement, & 
these four debentures were then existing, they are 
not mentioned in, or assigned by, the settlement ; & 
I am of opinion that they are not comprised within 
the terms of the covenant. It is clear that the cove- 
nant points to after-acquired property; that is, pro- 
perty which the lady, or her husband in her right, 
should afterwards become possessed of or entitled 
to. The lady was at that time both possessed 
of & entitled to this property. The fact that from 
the nature of the property & the accident of the 
long life of the cestui que vie, it became more 
valuable year by year, does not, in my opinion, 


cepted particulars, to which the wife 
or the nushand in her right should 
become entitled during the coverture 
should he vested in the trustees upon 
the trusts of the settlement. A sum 
of money not mentioned In the settle- 


ment was handed by the wife to tho 
husband before the marriage took 
place, & the evidenoe, in the opinion 
of the ct., established that the trans- 
action was simply a loan: — Held: 
the sum of money was caught by the 


settlement, & was subject to the 
trusts thereof. — H amilton v. James 
(1877), 11 I. R. Eq. 223.— IR, 


k. Vested interest not in possession 
— Money — Share of estaie.y-—]^ Atkin- 
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affect the question any more than if she had been 
I)osse8sed of a mine at the time of the settlement 
which subsequently became of very groat value 
(Romtlly, M.R .). — Re Browne’s Will (1860) 
L. B. 7 Eq. 231 ; 38 L. J. Ch. 310. 

Annotaiion Reia. Re Harconrt. White r. Harcourt (191l)> 

105 L. T. 747. 

4 . 79 , Stock-in-trade & effects — Covenant to 
settle first capital moneys.] — By an ante-nuptial 
settlement, a trader covenanted with the trustees 
of it to pay them £3,000 out of the first capital 
moneys or real or capital personal estate, or 
capitahsed income, of or to which ho should bo or 
become possessed or in anywise entitled after the 
solemnisation of the marriage within six montlis 
after ho should “ have become ” so possessed or 
entitled. The trader was at the time possessed 
of stock-in-trade & effects exceeding in value 
£3,000, & so continued for more than six months 
after the date of the settlement, but did not after 
the marriage acquire additional property to that 
amount. He became bkpt. after the expiration 
of the six months : — Held : the event contemplated 
by the covenant had happened before the bkpey., 
& there was a broach of the covenant entitling the 
trustees to prove. — Re Wass, Ex p. Evans (1852), 
2 Be O. M. & a, 948 ; 22 L. J. Bey. 5 ; 20 T.. T. 
O. S. 149 ; 1 W. R. 09 ; 42 E. R. 1143, L. JJ. 
Annotation: — Refd. Re Tonnlos, Ex p. Bishop (1873), 42 

L. J. Bey. 107, n. 

480. Vested Interest not In possession — Lease- 
holds.] — By a marriage settlement the husband 
covenanted to settle all the estates, etc., of or to 
which the wife should at any time become seised, 
possessed or entitled. She had at the time of the 
marriage a vested estate in a moiety of a leasehold 
house ; &: a vested interest in certain moneys, 
the amount of which was not ascertained <fc 
distributed till some years after : — Held : the 
settlement contemplated future acquired title ; 
these were present titles, & not included in the 
covenant to settle. — Wilton v, Colvin (1856), 3 
Drew. 617 ; 25 L. J. Ch. 850 ; 27 L. T. O. S. 289 ; 
2 Jur. N. S. 867 ; 4 W. R. 759 ; 61 B. R. 1039. 
Annotaiions : — Expld. Archer v. Kelly (1800), 1 Drew. & 8ra. 

300. Apld. Re Browne’s Will (1808), L. R. 7 Kq. 231 ; 

Churchill V, Denny (1875), L. R. 20 Eq. 534. Refd. Rc 

Hill (1803), 11 W. R. 930 ; Re Clinton’s Trusts, Ex p. 

Holloway. Exp. Wearo (1872), 41 Ju J. Ch. 1,91. 

481. Money.] — Wilton v. Colvin, No. 

480, ante. 

482. Share of estate — Subsequent 

distribution.] — By a settlement made in June, 1842, 
property of the wife was settled, & tlie husband 
covenanted that if, during the coverture, any real 
or personal estate should “ descend or devolve to 
or vest ” in his wife, or in him in her right, ho would 
settle it. In Aug. 1842 a sum, part of the distribu- 
tive share of the wife in the estate of her father, 
who died in 1821, & which had been overlooked, 
was recovered & paid to the trustees of the settle- 
ment, &; the husband received the income for 
twelve years : — Held : it was not within the 
covenant to settle, & the liusband had not so 
acquiesced as to make it subject to the trusts of 
the settlement. — Churchill v. Shepherd (1863), 
33 Beav. 107 ; 65 E. R. 307. 

483. Release set aside by court.] 

— By marriage settlement in 1859, which recited 
that the wife was absolutely entitled, amongst 
other property, to £10,000, part of her share of the 
residue of A.’s estate in the hands of the exors. 
of his will, & secured by a mtge., & that it had been , 


agreed tliat the intended liusband & wife should 
enter into covenants for the settlement of the 
future real & personal estate of the intended wife, 
this £10,000 was settled, & the husband & wife, 
in pursuance of the recited ap^’eement, covenanted 
with the trustee for the settlement of all the estate 
property & effects, exceeding £300 at one time, 
which the husband <fe wife, or either of them in her 
right, should at any time or times subsequent to 
the marriage & during the coverture become seised 
or possessed of or entitled to at law or in equity 
by any moans whatsoever. The day before the 
settlement the intended wife, then sui juris, had, 
in consideration of the payment of £10,500, 
executed to the exors. of A.’s will a general release 
of all her claims as residuary legatee. The release 
was executed by the intended wife without in- 
dependent advice, & in ignorance that lier share of 
residue was worth considerably more than £10,500, 
On Peb. 10, 1885, while the coverture was still 
subsisting, an order setting aside the release was 
made by the Ct. of Appeal : — Held : the covenant 
to settle after-acquired property did not apply 
to any existing property to which the wife was 
entitled at the moment of marriage other than the 
£10,000 ; but the setting aside the release of 1859 
did not confer any new title, but merely removed 
a bar to the assertion of /i pre-existing title, Sd 
accordingly the additional residuary property 
could not be treated as first acquired when 
release was set aside, so as to be bound by the* 
covenant. — Rc Garnetp, Robinson v. Gandy 
(1886), 33 Oh. D. 300 ; 55 L. J. Ch. 773 ; 55 L. T. 
562, 0. A. 

Property expressly excepted.]— 8ub-s<‘ot. 4, 
post. 


(b) Tnleresls in Remainder or Reversion. 
i. Indefeasible Interests , 


484. Interest falling into possession during 
coverture.] — By a marriage settlement £1,500 A 
£2,700 stock, of which tlie lady was possess(‘d, 
were settled in trust for lier separate use for lif(% 
remainder in trust for her intended husband for 
life, & after his death as the wife should appoint by 
will ; & the intended husband covenanted tliat, 
if the marriage sliould take effect, he would, as 
often as occasion should require, join with his wife 
in doing all necessary acts for assigning to the trus- 
tees all the property to which his wife should be- 
come entitled during the coverture upon the trusts 
declared of the £1,500 & £2,700 stock. At the 
date of the settlement the wife had an absolute 
vested interest in £1,935 stock expectant on her 
father’s death, but it was not mentioned in the 
settlement. During the marriage the liusband 
became bkpt., & then the wife’s father died : — 
Held : the £1,935 stock did not belong to the 
husband’s assignee as part of his estate, but was 
bound by his covenant as being property to which 
the wife would become entitled during the cover- 
ture. — Blythe v. Granville (1842), 13 Sim. 190 ; 
12 L. J. Ch. 82 ; 6 Jur. 961 ; 60 E. R. 74. 


Annotations : — ^Apld. Re London Dock Oo., hjxp. Blako (1853h 
10 Boav. 463. N.P. Wilton v. (Jolvin (1856), 3 Drew. 617. 
Consd. Maclurcan v. Lane, Mclhnish v. Maclurcan (1858), 
5 Jur. N. S. 36 ; Archer v. Kelly (ISCO)* 1 Dre\^ & Sin. 
300. ApId. Re Hill (1863), 11 W. R. 930 ; Re Clinton’s 
Trust, Hollwav’s Fund, The Same, Wcaro’s Fimd (1872), 
L R 13 Eq. 295. Consd. Re Bland's Settlmt., Bland v. 
Perkin. [1905] 1 Ch. 4. Refd. Hoaro v. Hornby (1843), 
2 y 7& C. Ch. Cas. 121 ; Otter v. Melvill (1848), 2 Do G. & 
Sm. 257. Mentd. Wilcox v. Smith (1857), 4 Drew. 40. 


SON’S Trusts, Ex p. Ftizrot, [1895] 
1 I. R. 230.— -IR. 

1. Legaciea.l — Macken v. 

Hooan (1862), 14 1 Ch. R. 285.— IR. 


PART III. SECT. 4. SUB-SECT. 3.— 
E. (b) i. 

m. Interest falling irUo possesion 
duriftg coverture — ** Acquired from time 


to time ** — Interests of which settlor then 
seized in reversion not hound.] — Rid- 
OUT V. Gwynnb (1859), 7 Gr. 505. — 

CAN. 
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Sect. 4. — Covenants to settle after-acquired properly : 

Svh-seci, 3, E. {h) t.1 

485. “ Descend, come to or vest in ** — 

Proceeds of compulsory purchase.] — A cov^ant in 
a marriage settlement, that in case, at any time 

thereafter ** during the coverture, any real or 
estate should “ descend, come to or vest 
wife, who was then an infant, it should be 
settled, held to include the proceeds of real estate 
taken by a public co., to which the wife, at the 
execution of the settlement, was entitled in remain- 
der.— London Dock Co., Ex p, Blake (1853), 
16 Beav. 403 ; 21 L. T. O. S. 10 ; 51 E. K. 857. 
AnnoMio^ Consd. Field v. Moore (1866), 7 De G. M. & G. 
691 Distd. Wlllon V. Calvin (1866), 3 Drew. 617. Ap?d. 
bprii^ v. Pnde (18C4), 12 W. R. 510. Refd. i?c Hill (1863), 
11 W. R. 930 ; 7?c Clinton’s Truste, Ex p. Holloway, Ex p. 
\\ care (1871), 41 L. J. Ch. 191. 

486. .] — A covenant contained in A.’s 

marriage settlement, to settle any real or personal 
estate which, “ during A.’s life may be given or 
d (‘vised, descend or devolve, be bequeathed or 
come to A. or her husband in her right,” includes a 
revereionary interest to which A., at the date of 
the marriage, was entitled, expectant on her 
mother’s decease. — SrniNG r. L^ide (1804), 4 
De G. J. Sm. 395 ; 10 L. T. 473 ; 10 dur. N. S. 
040 ; 12 W. R. 892 ; 40 E. R. 971, L. JJ. 

Apld. Re Clinton ’e Tnist, Ilollway’e Fund, 
The bamc, Woaie’B Fund (1872), L. R. 13 Eq. 296. Mentd! 

(1866), 12 L. T. 763 ; lie EIIIb’ Trusts 
P D 180 ' Rarri&on v. Harrison 0888), 13 

487. Become entitled.**] — Ee Clinton’s 

Trust, Hollway’s Fund, The Same, Wbare’s 
Fund, No. 034, post, 

488. Wife or husband In her right.] — 

A widow entitled to a h'fe interest in a fund, & also 
to a moiely of the capital, subject to her own life 
mterest, married again. By the settlement on 
second marriage her life interest was settled, 

& she & her intended husband covenanted to settle 
property to which she or he in her right shoidd, 
during tlie covertiire, become entitled i—Held : 
the words of futurity were satisfied in respect of 
the husband’s interest, <& the moiety of the fund 
was subject to the covenant. — Jie Viant’s Settle- 
^NT Trusts (1874), L, K. 18 Eq. 430 ; 43 L. J. 
Ch. 832 ; 30 L. T. 544 ; 22 W. R. 080. 

^ Bettlmt. (1876), 2 Ch. D. 362. 

Consd. lie Miclioll’b Truhte (1877), 6 Ch. D. 618. 

489. • ,] — -;gy marriage settlement 


executed by husband & wife in 1890, after a recital 
that provision should be made for the settlement of 
the future acquired property of the wife, it was 
agreed that if the wife during the coverture or the 
husband in her right should become by any means, 
except purchase for valuable consideration, seised, 
posseted, or entitled of or to any real or personal 
property or any estate or interest whatsoever in 
possession, reversion, remainder, or expectancy, 
except certain property which did not include the 
property in que^ion, such property should be 
assured by the wife & all other necessary parties 
to the trustees upon trust that they should, but as 
to reversionary property not until it fell into 
possession uiUess it should appear to the trustees 
that an earlier title would be beneficial, sell & 
convert the same & should hold the proceeds upon 
trusts therein declared in favour of the wife & 
husband & their children, At the date of the 
marriage the wife was entitled in reversion under 
her parents’ marriage settlement to certain policy 
nnmeys & the proceeds of sale of certain furniture, 
^bjeot TO the life interests of her parents therein. 
Ry the d^ths of her parents diiring her coverture 
the wife became ep tit Jed in possession to the pro- 


perty to which at the date of her marriage she was 
so entitled in reversion; — Held: (1) upon the 
assumption that the property was the property 
of the wife & therefore capable of being bound by 
her covenant, that upon the true construction of 
the settlement, notwithstanding that at the date 
of her marriage she was entitled to the property 
in reversion, yet, as she became entitled thereto in 
possession during the coverture, the property 
was, within the meaning of the covenant, property 
to which during the coverture the wife might 
become entitled in possession, & was therefore 
caught by the settlement ; (2) if the property were 
not bound by the covenant of the %vi£e, then, as 
the effect of Married Women's Property Act, 
1882 (c. 75), B. 19, is to render Married Women’s 
Property Act, 1882 (c. 76), s. 2, as if it wore non- 
existent in the case of a settlement which would 
have bound the property but for that Act, the 

E roperty on falling into possession belonged to the 
usband in right of his wife & he became bound 
by liis covenant to settle the same . — He Crook’s 
Settlement, lie Glasier’s Settlement, Crook 
V. Preston, [1923] 2 Ch. 339 ; 92 L. J. Ch. 495 ; 
129 L. T. 284. 

490. ,] — By a marriage settlement 

made since the coming into operation of the Married 
Women’s PropeHy Act, 1882 (c. 75), it was agreed 
Sd (icclared that all property to which the wife 
during her then intended coverture should ” be- 
come entitled ” should be vested in the trustees 
of the settlement upon trust for sale & conversion 
subject to a proviso forbidding the trustees to sell 
any property of a reversionary nature during the 
lives of the husband & wife without their consent : 
-^Ueld : property to which the wife was entitled 
in reversion at the date of the marriage would not, 
in the event of its falling into possession during 
the coverture, be included in the covenant. — 
Jie Bland’s Settlement, Bland v. Perkin, 
[1905] 1 Ch. 4 ; 74 L. J. Oh. 28 j 91 L. T. 68] . 
Annotaiiom Be Brook, Brook v. Hirst (1914), 111 

L. T. 36. Folld. Re Capel’s Trusts, Arbuthnot v. Galloway, 
119143 W. N. 378. Consd. lie Cazenove, Perkin v. Bland 
(1919), 122 L. T. 181. Eefd. Re Williams’ Settlmt., 
Williams v. Williams, [1911] 1 Ch. 441; Re Cmok’s 
Settlmt., Re Glasier’s Settlmt., Crook v. iTeston, [1923] 

2 Ch. 339. 

491 . Entitled in interest or posses- 

sion.] — Re Capel’s Trusts, Arbuthnot v. Gallo- 
way, [1914] W. N. 378. 

Amwtaiion : — Refd. Re Crook’s Sottlrat., Re Glasior’s Settlmt., 
Crook V. Preston, [1923] 2 Ch. 339. 

492. Thompson’s Settlement, 


— — — - wj ..a. J. KJAH 1. A 

Allen v. Pack (1915), 139 L. T. Jo. 211. 

493 . Interest In possession.”] — 

Re Crook’s Settlement, Re Glasier’s Settle- 
ment, Crook v. Preston, No. 489, ante. 

494. “ Become possessed of or entitled 

to.**] — ^Where there was a clause of forfeiture of 
benefits under her father’s will if the daughter did 
not settle after-acquired property which she should 
“ become possessed of or entitled to ” of over the 
value of £1,000, the words “ possessed of or 
entitled to ’’ were hold to be not cumulative 
but alternative & separate meanings must accord- 
ingly be fotmd for them & accordingly property 
of over the value of £1,000 in respect or which the 
daughter had before her father’s death a vested 
reversionary interest was held to be subject to this 
clause of forfeiture.— -ife Brook, Brook v. Hirst 
(1014), 111 L. T. 36 ; 68 Sol, Jo. 399. 

495. Interest falling Into possession after cover* 
tiire Death of husband & wife,]— -By a marriage 
settlement certain specified property of the wue 
was settled, with an ultimate limitation, in default 
of children, to her next of kin, & the husband 
covenanted to settle any property which his 
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wife, or he in her right, should thereafter, during 
the coverture, succeed to the possession of, or 
acquire on like trusts. At the time of the marriage, 
a sum of money, which was not mentioned in the 
settlement, stood settled, in trust, for the wife for 
life, with remainder to her children, with remainder 
as she should appoint, & in default thereof, “ to 
her exors., administrators & assigns.” The hus- 
band survived the wife ; there were no children, 
&: the wife made no appointment : — Held : after 
the death of the husband & wife, the next of kin 
of the wife, &; not the representatives of the hus- 
band, were entitled to the fimd. — G rafftey v, 
Humpage (1838), 1 Beav. 46 ; 8 L. J. Ch. 98 ; 
48 E. R. 855 ; ajfd, (1839), 3 Jur. 622. 

Annotaiiona :— Diatd , Otter v. Melvlll (1848), 2 Do O. & Sm. 
257. Consd. Re London Dock Co., Ex p. Blake (1853), 
1^0 Beav. 463 ; Wilton v. Colvin (1856), 3 Drew. 617. 
FoUd. Hughes v. Young (1862), 1 New Rep. 166; Re 
Hughe’s Trusts (1863), 4 Gifl. 432. Distd. Re Wyndham’s 
Trusts (1865), L. It. 1 E(i. 290. FoUd. Hose e. Cornish 
(1867), 16 L. T. 786. Consd. Re Clhiton’s Trust, Hollway’s 
Fund, The Same, Weare’s F\md (1872), L. R. 13 Eq. 295. 
Refd. Hoare u. Hornby (1843), 2 Y. & C. Ch. Cas. 121 ; 
Holloway v. Clarkson (1843), 2 Hare, 621 ; Atchorley «. 
Du Moulin (1855). 2 K. & J. 186 ; Archer v. Kelly (I860), 
1 Drew. & Sm. 300 ; Cornmell v. Keith (1876), 3 Ch. D. 
767. Mentd. Morris v. Howes (1846), 5 L. T. O. S. 345 ; 
A.'G. V. Malkin (1846), 10 Jur. 955. 

496. “ Become entitled.”] — Be 

Hughes’s Trusts, No. 672, post . 

497. .] — Re Clinton’s Trust, 

IIollway’s Fund, The Same, Weare’s Fund, No. 
634, post , 

498. J — gy a marriage settle- 

ment, dated in 1852, it was agreed & declared by & 
among the parties thereto, & the husband cove- 
nanted with the trustees of the settlement, that 
all such real & personal estates & effects as the 
wife should be, at the time of the marriage, or as 
she, or the husband in her right, should during 
the coverture become possessed of or entitled to, 
should, when & so far as the rights, interests, or 
powers of the husband & wife, or either of them, 
in or over the same would allow, be conveyed & 
assigned to the trustees of the settlement upon 
the trusts therein declared. At the date of the 
marriage the wife was entitled to a vested reversion 
in certain personal property. After the death of 
the husband &; wife the reversion fell in : — Held : 
although the clause as to settling after-acquired 
property contained no express covenant by the 
wife to do so, the act contemplated & intended to 
be done was an act as much to be done by the wife 
as by the husband, consequently the rever- 
sionary interest was bound by the settlement. — 
Re D’Estampbs, D’Estampes v. Hankey (1884), 
51 L. T. 502 ; 32 W. R. 978. 

Annotation : — lEteld. Re Do Hos, Hardwicko v. Wilmot 
(1885), 53 L. T. 524. 

499. Death of wife — ‘‘ Come to or devolve 

upon.”] — ^A marriage settlement contained a 
covenant to settle any property which should come 
to or devolve upon the intended wife, or her 
husband in her right, “ at any time or times after 
the solemnisation of the said intended marriage & 
during the continuance thereof.” At the date of 
the settlement, the intended wife was entitled to 
a reversionary interest in personalitv, subject to 
the life interest of her mother. The wife died 
before the tenant for life, leaving the husband 
surviving : — Held : the wife’s reversion^-y 

was bound by the covenant. — R ose v. Cornish 
(1867), 16 L. T. 786. 

Annotation : — ^N.P, Re Clinton’s Trusts, Re Hollways’ Fund, 
The Same, Weare’s Fund (1872), L. R. 13 Eq. 295. 

500. .1 — ^By a marriage settlement the 

intended husband & wife severally covenanted 
with the trustees that all the real & personal 
property, if any, not thereinbefore settled, to which 


the wife or the husband in her right, “ shall at any 
time or times during the said intended coverture 
become beneficially entitled in possession or 
reversion, or in any matter whatever, derivable 
directly or indirectly from” J., sliould be settled 
as therein mentioned. At the date of the settle- 
ment & of the marriage the wife was entitled to a 
fund bequeathed by .T., subject to the life interest 
of a person who outlived the wife ; — Held : the 
fund was not subject to the covenant. — Re Jones’ 
Will (1870), 2 Ch. D. 362 ; 45 L. J. Ch. 428 ; 24 
W. R. 697 ; sub nom . Re Jones’ Settlement 
Trusts, 35 L. T. 25. 

Annotation Re Mlchell’s Tnist (1877), 6 Ch. D. 

618. 


501. Covenant by husband alone.] — 

Fisher v. Shirley, No. 561, post» 

502. Death of husband.] — By a marriage 

settlement, it was expressed to be agreed between 
the parties thereto, &; the husband covenanted, 
that if any personal property should, during 
coverture, come to or vest in the wife, or in him 
in her right, th(j same should be transferred, by all 
proper parties, upon the trusts of the settlement. 
The wife became entitled to a reversionary interest 
in a chose in action, which did not fall into 
possession until after the death of the husband : — 
Held : the wife was bound to settle it. — ^B ut(^her 
V . Butcher (1851), 14 Beav. 222 ; 51 E. R. 272. 


Annotations: — Distd. Rairiaden r. Smith (1854), 2 Drew. 
298 ; Young v. Smith (1865), L. 11. 1 Eq. 180 ; Dawes v. 
Trcdwell (1881), 44 L. T. 740. Folld. Re D’Estampos’ 
Sottlmt., D’Estampos v. Crowo (1884), 53 L. J. Ch. 1117. 
Refd. Hammond v. Hammond (1854), 19 Beav. 29 ; Reid 
V. Kenrick (1855), 3 Eq. Rtm. 1031 ; Willoughby v. 
Middleton (1862), 2 John. & IL 344 ; Rc Hadon, Coliug 
V. Haden, [1898J 2 Ch. 220. 

503. .] — Dickinson v. Dillwyn, No. 

549, post 

504. 


Covenant by husband alone.] - 


A marriage settlement to wliich the wife was a 
party recited that it had been agi’oed that all 
moneys should be settled to which she then was 
or thereafter during the coverture, or to which 
her husband in her right might become entitled, 
& that the husband should enter into the covenant 
to that effect thereinafter contained. The 
covenant was by the husband that he would 
settle all such moneys & execute all deeds, etc., 
for carrying out such settlement : — Held : the wife 
was not bound by the covenant, & was entitled 
her husband’s death to receive a fund 
■ " * her at the marriage, 
had not been reauueu possession during the 
coverture . — Re Webb’s Trusts (1877), 46 L. J. Ch. 
769. 

Annotation : — Refd. Dawos v, Trcdwell (1881), 44 L. T. 740. 

505. “ Become seised or possessed of or 

entitled to.”] — By a marriage settlement the 
intended wife & Imsband severally covenanted 
1 , that in case the marriage should 

&r nffApls. 


any time or times during i-ne 
tm*e become seised or possessed of, or entitled to, 
should be settled. At the date of the settlement & 
of the marriage the wife was entitled to a vested 
remainder in land, expectant on the death of a 
tenant for life, who outlived the coverture ■SeU ; 
the land was not subject to the trusts of tho settle- 
ment.— 72c Pedder’s Settlement Trusts (1870), 


L. R. 10 Eq. 585 ; 40 L. J. Ch, 77. . ^ ^ 

AnTwtatimis .— Apid. Re Clinton’s Trust, Hpllway’s Fund, 
The Same, Woare’s Fund (1872), L. R, 13 Kq. 295. Di^d. 
Re Vlant’s Settlmt. Trusts (1874), L. 

Apld. Re Jones’ Will (1876), 2 Oh. D. 362. Consd. Re 
Michell's Trusts (1877), 6 Ch. D. 618. R^d. Cornell v. 
Keith (1876), 3 Ch. D. 767 ; Re Bland’s Settlmt., Bland v. 
Perkin, [19051 1 Oh. 4. 
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Sect. 4 . — Covenants to settle afiet’acqnlred 'property: 

Suh-sect, 3, E. (h) i. ii.] 

506. Covenant expressly including wife’s exist- 
ing property.] — marriage settlement contained 
a covenant that if the wife then was, or should 
at any time during the coverture become, entitled 
to any real or personal property of the value of 
£400, for any estate or interest whatsoever, it 
should be settled upon certain trusts. At the date 
of the settlement the wife was entitled on the death 
of her mother, to a share in a sum of stock in her 
own right, & a further share as one of the next of 
kin of a deceased brother. The value of the two 
shares taken together was above £400, but the 
value of the wife’s reversionary interest in them at 
the date of the settlement was much less than £400. 
On the death of the mother, the husband & wife 
presented a petition have the two shares paid 
t o the husband : — Held : (1) the share in the trust 
fund was included in the fii^t part of the covenant, 
iis property to which the wife was entitled at the 
time of her marriage ; (2) the covenant referred to 
tlie value of the property, not to the value of the 
wife’s reversionary interest in it ; (3) in estimating 
the value of the share, the aggregate value of the 
two sums must be taken, & not the value of each 
sum separately. Qn. : whether succession duty 
^ costs should be deducted in estimating such 
value. — Re Mackenzie’s SETTEEivrENT (1807), 2 
(’h. App. 345 ; 30 L, J. Ch. 320 ; 10 L. T. 138 ; 
15 W. R. 002, L. JJ. 

Annotations: — As to (1) Apld. Agar v. George (1876), 2 
Ch. D. 706 ; Commoll v. Keith (1876), 3 Oh. D. 767. 
Refd. Re CJlInton’s Trusts, Hollway’s Fund, The Same, 
Weare’s Fund (1872), L. K. 13 Eq. 295 ; Re Mioholl’s 
Tnista (1877), 6 Ch. D. 618. As to (2) Consd. Agar v. 
George (1876), 2 Ch. D. 706. Refd. Re Worsley’s Trusts 
(1867), 16 L. T. 826. Generally, Gonsd. Re Jackson’s Will 
(1879), 13 (^h. D. 189. Refd. Re Parson’s, Stockley r. 
Parsons (1890), 45 Ch. D. 51 ; Re Hughe’s Settlmt., 
Hughes V. Schooling, Re Smith, Hughes v. Schooling, 
[1924] 2 Ch. 356, 

507. .] — Caldwell v. Fello’wes, No. 520, 

post. 

ii. Contingent or Defeasible Interests. 

508. Covenant expressly Including existing 
interests — Interest liable to be divested by appoint- 
ment.] — A marriage settlement contained a 
covenant by the husband & wife to settle all pro- 
perty then vested in the wife. At the time of the . 
marriage the wife was entitled, in default of ' 
appointment to the children, grandchildren or 
issue of her father’s marriage, to the funds settled 
by her father’s marriage settlement. These funds 
were afterwards appointed to the wife absolutely 
for her separate use : — Held : they were subject 
to the above mentioned covenant . — Re Fbowd’s 
Settlement (1864), 4 New Hep. 54 ; 10 lu T. 
367. 

Armotaiions : — Dbtd« Do Serro v. Clarke (1874), L. R. 18 Eq. 
587. Although my own opinion might coincide with that 
view, I consider that the lawtis settled the other way 
(Malins, V.O.). Distd. Sweetapplor. Horlock (1879), 11 
Ch. D. 745. 

509. .] — By an ante-nuptial settle- 

ment the husband & wife, after settling certain 
trust funds belonging to the wife, covenanted with 
the trustees “ that if at the time of the solemnisa- 
tion of the intended marriage the wife shall be, 
or if at any time thereafter & during the joint lives 
of the husband & wife, she, or her husband in her 
right, shall become beneficially entitled to any 
real or personal property, estate or effects, for any 
estate or interest whatsoever, then & in every such 
case the husband & wife & all other necessary 
parties shall, as soon as circumstances will permit,” 
assure such property & effects to the trustees in 
trust for sale, k to hold the proceeds upon the 


trusts thereinbefore declared of the wife’s trust 
funds, ” or as near thereto in all respects as the 
deaths of parties & other circumstances will 
admit ” : — Held : a reversionary interest in 
personalty vested in the wife at the date of the 
marriage, but liable to be divested by the exercise 
of a power of appointment, was included in the 
covenant . — Re Jackson’s Will (1879), 13 Oh. 1). 
189 ; 49 L. J. Ch. 82 ; 41 L. T. 494 ; 28 W. R. 209. 
Annotations : — Distd. Hllbors v. Parkinson (1883), 25 Ch. I). 
200. Apld. Re Ware, Cumborlego v. C)uiiiborlogo-War« 
(1890), 45 Ch. D. 269 ; Re Hush, Wane v. Hush, [1922] 1 
Ch. 302 {see, [1923] 1 Ch. 56). Refd. Re Howott, Howott v. 
Hallett, [1894] 1 Ch. 362. Mentd. Re Ball, Slattery v. 
Ball (1887), 36 Ch. D. 508 ; Clay v. Coles (1887), 57 L. T. 
682 ; Re Bogle, Bogle v. Yorstoun (1898), 78 L. T. 457. 

510. .] — Under a marriage settlement 

real estate stood limited to H., the husband, for lifts 
with remainder to the use of such of the children 
or issue of the marriage as he sliould by deed or 
will appoint ; & in default of appointment, to 

tlie use of the children of the marriage equally 
as tenants in common in fee. There was issue of 
the marriage two children only, a son & a daughter. 
The daiigliter married, & by her marriage settle- 
ment she & her intended husband covenanted with 
the trustees for the conveyance <fe settlement of 
all property which she then was “ seised of, or 
interested in, or entitled to,” upon the trusts 
therein mentioned, including in effect reversionary 
interests. The daughter survived her husband, 

thereupon H. by deed appointed the real estate 
comprised in the original settlement, subject to 
Ids life estate, to his son & daughter equally in 
fee, the daughter thus taking the same share as 
she would have taken in default of appointment : 
— Held : inasmuch as the reversionary moiety 
appointed to the daughter constituted a new 
interest acquired by her subsequently to the date 
of her settlement, such moiety was not bound by 
the covenant in her marriage settlement. — 
SVVEETAPPLE V. HORLOCK (1879), 11 Ch. D. 745 ; 
48 Jj. J. Ch. 660 ; 41 L. T. 272 ; 27 W. R. 865. 
Annotations Re Jackson’s Will (1879), 13 Ch. D. 

189. Consd. A.-G. V. Selborae, [1902] 1 K. B. 388 ; Parr 
V. A.-G., [1926] A. C. 239. Refd. Re Ware, Oumberlcge v. 
Cumberlege-Ware (1890), 45 Ch. D. 269 ; Re Maddy’s 
Estate, Maddy v. Maddy, [1901] 2 Ch. 820 ; Jackson v. 
Stamps Comrs., [1903] A. C. 350 ; Rc Walpole’s Marriage 
Settlmt., Thomson v. Walpole, [1903] 1 Ch. 928 ; Re Bath’s 
Settlmt., Thyimo r. Stewart (1914), 111 L. T. 153 ; Re 
Bulteel’s Settlmts., Bulto(‘l v. Manley, [1917] 1 Ch. 251; 
Re Rush, Warre v. Rush, [1922] 1 Ch. 302. 

Divesting of vested Interests.] — See Powers, 
Vol. XXXVII., pp. 476-479, Nos. 743-764. 

511. .]— Bering v. Kynaston, No. 466, 

ante. 

512. .] — By a marriage settlement certain 

property of the wife was settled upon trust for her 
for life, with remainder to her children, & in 
default of children, for her brother absolutely, 
& the husband & wife jointly & severally 
covenanted that if the wife “ now is or at any 
time during the coverture she, or her husband 
in her right, shall become entitled by gift, descent, 
succession, or otherwise howsoever, to any real 
or personal estate, property or effects, of the value 
of £100 or upwards,” except property belonging 
to her for her separate use, ” the same shall be 
forthwith conveyed, assured & paid to the trustees 
upon the trusts herein declared concerning the 
property ” settled by the wife, ” or such of them 
as shall be then subsisting & capable of taking 
effect, or as near thereto as the natures & qualities 
of the said properties respectively shall admit ” : — 
Held : the covenant included certain personal 
estate which, at the date of the settlement, was 
under a will vested in the wife in remainder 
expectant on her death without issue, subject to 
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the life interest of any husband who might survive 
her ; & accordingly, on the death of the husband 
& wife, & failure of children of the marriage, the 
roperty passed under the settlement to the 
rother absolutely. 

I may observe, that as to the words, of the value 
or to the amoimt of £100 or upwards, it has been 
decided that they do not mean the actual value of 
the thing, if reversionary, but the property as if 
in possession, i.e. considering it as if in possession 
though in fact in reversion (Hai.l, V.-C.). — 
(>^ORNMELL V. Keith (1876), 3 Ch. D. 767 ; 45 L. J. 
Oh. 689 ; 35 L. T. 29 ; 24 W. R. 633. 

Annoiati^ : — Consd. Re Michell’s Trusts (1877), 6 CJh. D. 

zee Parsons, Stockley v. Parsons (1890), 45 

Ch. D. 51 ; He Hii^hos’ Settlmt., Hughes v, Schooling, lie 

Smith, Hughes v. Schooling, [1924]2Ch.356. 

513. Interest falling Into possession during 
coverture.] — A marriage settlement, executed in 
1819, recited an agreement that one moiety “ of 
all such property & effects as the said A. B., the 
settlor, should or might at any time during the 
said intended coverture, be or become seised or 
possessed of, or interested in or entitled unto 
should be settled as therein mentioned. The 
settlement also contained a covenant by the said 
A. B. for himself, his heirs, etc., “ that in case any 
lands, tenements, etc., or other real or personal 
estate, should at any time during the said then 
intended coverture, accrue unto or vest in him the 
said A. B. upon the death, or by the settlement, 
devise or bequest, gift or disposition of any of the 
relations of the said A. B. or of any person or 
persons whomsoever,” he the said A. B. should & 
would convey, settle & assign the same. At the 
date of the settlement, the settlor had a vested 
remainder in tail in certain lands, expectant on 
the death of his father, & defeasible under the 
father’s power of appointment. 

The father died in 1828, without having exercised 
the power of appointment ; whereupon the estate 
tail vested in the settlor in possession. A dis- 
entailing deed was afterwards executed by the 
settlor ; — Held : upon the true construction of the 
settlement, taking the covenant with reference 
to the recital, the estate tail which had become 
vested in the settlor in possession was an estate 
which had “accrued ” to him on the death of his 
father ; & consequently it was included within 

the covenant, & was subject to the trusts of the 
settlement. — McLurcan v. Lane, Meliiuish v. 
McLurcan (1858), 32 L. T. O. S. 172 ; 5 Jur. N. S. 
56 ; 7 W. R. 135. 

AnnolatioTia : — Consd. Reid v. Reid (1886), 31 Ch. D. 402. 

Reid. Archer v. Kelly (1860), 1 Drew. 8c Sm. 300. 

514. .] — Archer v. Kelly, No. 476, ante, 

515. .] — Where a covenant to settle after- 

acquired property was contained in a settlement 
executed on the marriage of a lady, who at the time 
was entitled to a contingent interest liable to be 
divested, but which afterwards fell into possession ; 
<fc who afterwards became entitled to property to 
lier separate use, as to part of which there was a 
proviso against alienation : — Held : the property 
to which the lady was contingently entitled at the 
time of her marriage came within the terms of 
the covenant, but the property settled to her 
separate use, & as to which there was a proviso 
against alienation, was not included in it. — 
Brooks v. Keith (1861), 1 Brew. & Sm. 462 ; 4 
Iv. T. 541 ; 7 Jur. N. S. 482 ; 9 W. R. 565 ; 62 
E. R. 455. 

Avnotatiom Re Jackson’s Will (1879), 41 L. T. 494. 

^^d. Re Allnutt, Pott v, Brassoy (1882), 22 Ch. D. 275. 

51 $. .] — ^An infant feme sole, being entitled 

to property under a will if she attained twenty-one, 
married, & by the settlement made immediately 


previously to such marriage the intended husband 
covenanted with the trustees that all the estate, 
property, & effects, real & personal, wlxich ho & his 
intended mfe,or either in her right, should at any 
time during the coverture become seised or 
possessed of or entitled to at law or in equity, of the 
value of £200 & upwards, under any gift, devise or 
bequest, or by descent, representation, or any other 
means whatsoever, should be settled, & that they 
should do all necessary acts, etc. : — Held : the 
contingent interest, to which the intended wife was 
entitled was within the covenant. — Re Worsley’s 
Trusts (1867), 16 L. T. 826. 

517. .] — Re Yardley’s Settlement, Mil- 

ward V. Yardley (1908), 124 L. T. Jo. 315. 

518. .] — Upon attaining the age of twenty- 

one years in 1907, pltf. became absolutely entitled 
in possession to one-third of her parents’ marriage 
settlement funds & was contingently entitled to 
a further one-third share in the same funds upon 
the death of either of her two younger brothers 
before attaining the age of twenty-one years. In 
contemplation of her marriage in 1909 pltf. by 
deed assigned {inter alia) her one-third share of 
certain mtge. debts constituting part of her late 
mother’s marriage settlement fund “ & all other if 
any lier share &> interest in the said mtge. debts ” 
to trustees upon trust after the marriage to raise 
thereout, &- out of ceiiain stocks, funds, & securities 
already transferred, the sum of £12,000, &; subjec t 
thereto to stand possessed of the premises thereby 
assigned & the said stocks, funds, & securities 
in trust for pltf. absolutely. By her marriage 
settlement of even date the £12,000 was settled 
upon the usual trusts of a wife’s fund, & pltf. 
thereby covenanted with the trustees that if she 
should at any time during the intended coverture 
“ become entitled in any manner for any estate 
or interest ” to any real or personal estate exceed- 
ing in value £500 at one time & from one & the same 
source, except as therein mentioned, she would 
convey the same to the trustees upon trust to sell 
& convert, a reversionary interest not to bo ^Id 
except for special reason before it fell into 
possession, & to hold the proceeds upon the trusts 
of the wife’s fund. Her younger brother F. died 
under the age of twenty-one years shortly after 
pltf.’s marriage : — Held : pltf.’s interest on attain- 
ing twenty-one in the shares to which her younger 
brothers were entitled contingently on their 
attaining twenty-one in their parents’ marriage 
settlement funds was a contingent & not a vested 
interest. Pltf.’s share in her parents’ marriage 
settlement funds, other than the mtge. debts, 
which fell into possession on her brother F.’s 
death was caught by the covenant in her settle- 
ment. — Re Williams’ Settlement, Williams v, 
Williams, [1911] 1 Ch. 441 ; 80 L. J. Ch. 249 ; 
104 L. T. 310 ; 55 Sol. Jo. 236. 

Annotaiiems : — Distd. Re Cazonove, Perkin v. Bland (1919), 

122 L. T. 181. Consd. Re Crook’s Settlmt., He Glasior s 

Settlmt., Crook v. Preston, [1923] 2 Ch. 339. 

619. Interest falling Into possession after 
coverture — ^Death of husband — “ Be or become 
entitled.”] — By an ante-nuptial settlement the 
intended husband & wife covenanted with the 
trustees that if the intended husband & wife, or 
either of them in her right, should at any time 
during the coverture “be or become entitled ” 
to any personal property of the value of £100 or 
upwards, the same should be settled. At the time 
of executing the settlement the wife was interested 
in a legacy, which had been bequeathed in trust for 
all the daughters of her father living at the time of 
his death, who should attain twenty-one or marry, 
in equal shares. The marriage was solemnised, & 
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the wife’s father survived her husband : — Held : 
the interest of the wife in the legacy during the 
coverture was contingent, & it was not within the 
covenant in the settlement. — A tcherley v. Du 
Moulin (1866), 2 K. & J. 186 ; 69 E. R. 746. 
AnnotcUions : — Distd. Hughes v. Young (1862), 1 New Rep* 

166. Consd. Hood V. Franklin (1873), L. K. 16 Eq. 496- 

Distd. Commell v. Keith (1876), 3 Ch. D. 767. NJ. lie 

.Jackson’s Will (1879), 41 L. T. 494. Consd. Re Parsons. 

Stockloy V. Parsons (1890), 45 Ch. D. 51. Refd. Doring v. 

Kynaston (1868), L. R. 6 Eq. 210. 

520. Death of wife — Share under will pay- 

able on death without Issue.] — Gift to daughters 
for life, with remainder to the child or children 
of such daughters, as they should appoint ; in 
default of appointment equally, & on the death 
of such of the said daughters after attaining the 
age of twenty-one years as should die without 
issue, her share to be paid to her personal repre- 
sentative. The husband of one of the daughters, 
after the death of testatrix, by post-nuptial deed 
covenanted with a trustee that all the real & 
personal property which might thereafter at any 
time during the joint lives of himself & his wife 
devolve on her, should be held & disposed of by her 
as separate property, notwitlistanding coverture : 
— Held : the before-mentioned property, on the 
wife’s death without children, was not subject 
to the covenant & did not pass by her will, but 
went to her husband as general administrator. — 
lie Wyndha^i’s Trusts (1865), L. B. 1 Eq. 290. 
Annofatians : — Mentd. fttockdalo v. Nicholson (1867), L. R. 

4 Eq. 359 ; Re Thompson, Machell v. Newman (1886), 55 

L. T. 85. 

521, ,] — By a post-nuptial settlement 

a husband covenanted to settle any property to 
which the wife, or he in her right, either then 
was or at any time during the coverture should 
become entitled to : — Held : a contingent interest 
in a fund standing in ct. to the credit of a cause, 
which fell into possession after the termination of 
the coverture was bound by the covenant. ^ — 
Agar v, George (1876), 2 Ch. D. 706 ; 34 L. T. 
487 ; 24 W. B. 696. 

Annnfidirms : — Consd. Re ISIichoH’s Trusts (1877), 6 CJh. D. 

018, Refd. Re Jackson’s Will (1879), 41 L. T. 494. 

522 . Dissolution of marriage.] — Two 

daugliters of testator, P. C., E. F. O., who became 
E. h\ P., & E. C., who became E. H., testator 
having died in 1880 & divided his converted estate 
into nine equal parts or shares, were respectively 
entitled to one-ninth share under his wiU. The 
shares were given upon trust to pay the income 
unto each of his daughters during their lives, & 
after their respective decease & the decease of their 
surviving husbands each daughter’s share was to 
be in trust for the daughter’s children at twenty- 
one or marriage in equal shares, & testator directed 
that if any of his daughters should die without 
leaving children her surviving then the share of 
such daughter should be divisible amongst brothers 
dc sisters then living & the children of such of them 
as should be dead, such children to take equally 
their pai’ent’s share only. One share of residue 
was held in trust for E. P. P. the mother of the 
first & second defts. The first deft., a daughter 
of E. F. P. was married in 1895. Her father died 
in 1910, her mother, E. F. P., in 1914, & her 
marriage was dissolved in July, 1917. 

By her marriage settlement, dated June 16, 
1895, she covenanted that all property to which 
she should during her then intended coverture 
become entitled should be vested in the trustees 
as soon as circumstances permitted upon trusts 
as to the income as therein directed. 


B. H., another of testator’s daughters, married, 
& having survived her husband, died, aged ninety- 
three, without having had a child. On E. H.’s 
death one- fifth of her share passed to the first deft., 
who had previously mortgaged her reversionary 
interest in P. O.’s estate to the second deft. 
Held: the first deft.’s interest in the one-ninth 
share being contingent on the death of her mother 
& of E. H. without issue, & not having belonged 
to her absolutely during the coverture, since the 
ct. could not tafce into consideration that E. H. 
was from the date of the marriage settlement past 
the ago of child bearing, was not caught by her 
covenant to settle after-acquired property. — Re 
Cazenovb, Perkin v. Bland (1919), 122 L. T. 
181. 

523. Interest becoming Indefeasibly vested during 
coverture.] — D ertng v, Kynaston, No. 466, ante. 

524. .] — A marriage settlement whicli 

recited an agreement to settle certain specified 
property upon the trusts thereinafter declared, & 
that it had been agreed that the husband should 
enter into the covenant thereinafter contained 
for settling upon the same trusts any future 
property to which the wife might become entitled 
after the solemnisation of the marriage, contained 
a covenant by the husband that if at any time 
during the joint lives of the husband wife any 
future portion, or real or personal estate, should 
“ come to or devolve upon ” the wife, or upon 
the husband in her right, & whether in possession, 
reversion, remainder, contingency, or expectancy, 
the husband would settle, or concur with the wife 
in settling, such future portion, real or personal 
estate upon the trusts declared by the settlement 
concerning the settled funds. At the time of the 
maniage the wife was entitled under a will to a 
contingent reversionary interest in personal estate, 
which during the coverture, became vested, but 
did not come into possession until after the cover- 
ture had determined by the death of the wife ; — 
Held : it was not within the covenant. — Re 
Michell’s Trusts (1878), 9 Ch. D. 5 ; 48 L. J. Ch, 
50 ; 38 L. T. 462 ; 20 W. B. 702, C. A. 

Annotations: — Ezpld. Lloyd Prichard, [1908] 1 Ch. 265. 

Refd. Re Gamott, Rohinson v. Gandy (1885), 31 Ch. D. 
648 ; Re Wimams Settlmt., Williams v. Williams, [1911 J 
1 Ch. 441. Mentd. Shelfer v. City of London Electric 
Lighting (3o., Moux’s Brewery Co. v. City of London 
Electric Lighting Co. (1894), 12 R. 112. 

F. Joint Tenancies. 

525. Husband & wife Joint tenants.] — E dye v. 
Addison, No. 569, post. 

526. Wife joint tenant with strangers — Interest 
In remainder.] — A covenant in a settlement to 
settle all the property of the wife of which she was 
possessed at the date thereof : — Held : to include 
property to which she was entitled jointly with 
other persons in remainder after an estate in tail, 
though the covenant was in terms only the cove- 
nant of the husband & not of the wife, & though 
the recitals in the settlement specified certain 
property to which the wife was then entitled in 
expectancy but did not mention this particular 
interest. — C aldwell v. Pellowes (1870), L. R. 

9 Eq. 410 ; 39 L. J. Ch. 618 ; 22 L. T. 226 ; 18 
W. B. 486. 

Annotations : — Apld. Commell v. Keith (1876), 3 Ch. D. 767. 
Folld. BaUUe v. Trehame (1881), 17 Ch. D. 388. Apld. Re 
Hewett. Hewott v. Hollott, [1894] 1 Ch. 362. Refd. 
Burnaby v. Equitable Reversionary Interest Soo. (1885), 
28 Ch. D. 416. 

527. — ^ — .] — By their marriage settle- 
ment the intended husband & wife each covenanted 
to assign & settle any personal estate which should 
during the coverture vest in the wife or in the 
husband in her right. At that time the wife was 
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entitled as one of two joint tenants to personal 
estate in expectancy on the death of a person who 
died during the coverture : — Held : the mamage 
& the covenant to settle each operated to sever the 
joint tenancy. — Batixie v, Trehabnie (1881), 17 
Ch. D. 388 ; 50 L. J. Ch. 295 ; 44 L. T. 247 ; 29 
W. B. 729. 

Annotations : — (herd. lie Butler’s Trusts, Hughes v. Anderson 
(1888), 38 Ch. B. 280. Re!d. lie Hewott, Hewett v. 
Hallett, [1894] 1 Oh. 362. 

Severance of joint tenancy by covenant.l — See 

Real Property, Vol. XXXVIIT., p. 693, Nos. 
376-378. 


G. Life Interests, 

528. General rule — Not included.] — A covenant 
by a husband to settle all future acquired property 
on himself, his wife &; children, does not include 
his life interest in property bequeathed to him 
with a direction to settle it on himself & his family. 
— White v, Briggs (1848), 22 Beav. 170, n. ; 52 
B. B, 1075, L. (h 

Annotations: — Folld. St. Aubyn v. Humphroye (1856), 22 

Bear. 175 ; Be Dowding’a Setthnt. Tnistfi, Gregory v, 

Dowding, (1904] 1 Ch. 441. Re!d. Moc-kcnzlc v. Allardos, 

11905] A. C. 285. 

529. .] — Settlement by husband of 

all his personal estate to which he was then, or 
might thereafter become, entitled, in trust for 
himself for life, with remainder absolutely to liis 
wife : — Held : not to comprise his interest in a 
fund bequeathed to liim for life, with remainder 
to his children. — S t. Aubyn v. Uumphreys 
(1856), 22 Beav. 175 ; 52 E. R. 1074. 

Annotation : — Confid. Be Dowling’s Settlmt. Tinists, Gregory 

r. Dowding, [1904] 1 Ch. 441. 

530. .] — By a marriage settlement it 

was declared & agreed between the j^^rties, & the 
husband covenanted with the trustees, that in 
case the wife, or the husband in her right, should 
at any time during his life become possessed of, 
interested in, or entitled to, any personal estate, 
moneys, effects or otiior property, in possession, 
reversion, remainder or expectancy, by gift, 
bequest, or under Statute of Distributions, the 
husband & wife would, within six months, transfer, 
assure, assign & njake over all such property to 
the trustees upon the trusts of the settlement. 
Subsequently to the marriage, the father of the 
wife, by Ids will, vested a sum of 1^5,000 in trustees 
to hold the same upon such trusts as the wife 
should by deed or will appoint ; & in default of 
such appointment, to pay the dividends & interest 
of the said sum of £5,000 to the wife for her 
separate use, & after her death upon trust for her 
exors. or administrators — Held : the covenant 
in the settlement did not affect or control the 
general power of appointment given to the wife 
over the £6,000 by her father’s ; & it did not 
affect her life interest to her separate use, but it 
did affect the reversionary interest so far as her 
husband, in the event of his surviving bis wife, 
would be entitled to the property in her right, or 
as her exor. or administrator. — Townshend v. 
Harrowby (1868), 27 L. J, Ch. 653 ; 31 L. T. O. S. 
33; 4 Jut. N. 8. 363 ; 6 W. R. 413. 

Annotations: — Distd. Be O’Connell, Mawlo v. Jagoe, (1903] 

2 Ch. 674. Folld. Be Dowdlng’e Bettlmt. Tmstfl, Gregory 

V, Dowding, [1904] 1 Oh. 441 ; Tremayne v. Bashleigh, 

[1908] 1 Ch. 681, Consd. Lloyd v. Prichard, [1908] 1 Ch. 

266. Apld. Vetch r. Elder, [1908] W. N. 137. 

681. .] — Re Anstis, Chetwynd v. 

Morgan, Morgan v, Chetwynd, No. 731, post 

582. .] — A covenant in general terms 


to settle after-acquired propci'ty does not include 
a life interest or an annuity, in the absence of any 
indication in the settlement of a specific intention 
to include such interests. 

Accordingly, where a marriage settlement con- 
tained a covenant that all real & personal property 
to which the wife should during her coverture 
become entitled, whether in xjossession, remainder, 
or otherwise, should be transferred to the trustees 
of the settlement upon trust for sale &; conversion 
& to hold the proceeds upon the trusts of the 
settlement : — Held : an annuity acquired by the 
wife during her coverture was not caught by the 
covenant. — Re Dowding’s Settlement Trusts, 
Gregory v. Dowding, [1904] 1 Ch. 441 ; 73 

L. J. Ch. 194 ; 90 L. T. 82 ; 52 W. B. 293 ; 48 
Sol. Jo. 191. 

Annotation : — Befd. Be Cluttcrbuck’s Settlmt., Bloxam v. 

autterhuck, [1905] 1 Ch. 200. 

633. Life annuity — Where intention to include 
life interests.] — Where a covenant has been entered 
into for settlement of the future prof)erty of n 
married woman, & a gift is afterwards made to her 
of such a nature as to come within the terms of 
the covenant, no expression of the intention of 
the donor that it shall not be settled will exclude 
it from the operation of the covenant. By an 
ante-nuptial settlement made in 1870 the intended 
husband & wife respectively covenanted with tlie 
trustees that all the estate, property, & effects, 
real or personal, of or to which the wife, or tli(* 
husband in her right, should at any time d^ing 
the coverture become seised, possessed, or entitled, 
should be assured & settled, as regarded personal 
estate, upon trust, as to such part thereof as 
should not consist of money or authorised invest- 
ments, or of interests determinable on the deatli 
of tho wife, ujjon trust to convert it, &; to invest 
the proceeds, & such part of the estate as should 
consist of money, upon such investments as 
therein mentioned, & dui'ing the joint lives of 
husband & wife pay “ the interest, dividends, 
annual proceeds thereof ” to them in equal shares, 
the share of the wife to be for her separate use 
without power of anticipation. By a deed of tho 
same dat^ tho wife’s father covenanted with tlio 
trustees to pay to them an annuity of £500 to be 
applied by them upon trusts corresponding wit h 
those of tho income of the personal property 
mentioned in the covenant. In 1874 the wife’s 
father bought up the husband’s interest in this 
annuity, & assigned it to trustees for the wife’s 
separate use with no restraint on anticipation : 
Held : the covenant to settle included life annuities 
given to the wife ; the share assigned by the wife’s 
father in the annuity of £500 was bound by tho 
covenant, & during tho joint lives of the husband 
& wife three-fourths of the annuity belonged to 
the wife for her separate use with a restraint on 
anticipation, & the remaining fourth to the trustee 
of the husband, who had become bkpt., & persons 
to whom the wife had mortgaged the interest 
assigned in 1874 took nothing. — S chol^eld v. 
Spooner (1884), 20 Ch. D. 94 ; 53 L. J. Ch. 777 ; 
61 L. T. 138 ; 32 W. B. 910, C. A. 

Annotations Distd. qetAmt^ 

V, Dowding, [1904] 1 Ch. 441. Apld. Ellis s 

Ellis r. Ellis, [1909] 1 Ch. 018. Refd. 

u. Hallett. [1804] 1 Ch. 362 LNawkenzle v. Mlard^ [1905] 

A. C. 285 ; Troma 3 mo v, Rashleigh, [1908] 1 (^. 681, 

Re Thome, Thome v. Campbell-Preston, [1917] 1^. 360 ; 

Be Smith, Franklin v. Smith (1927), 71 Sol. Jo. 744. 

534 , J — Be Dowding’s Settlement 

Trusts, Gregory v, Dowding, No. 632, ante. 


PART III. SECT. 4, SUB-SECT, 8.— G. 

6841, Life annuUy,y^A marriage 
aettleinent contained a covenant by 
the wife W. V„ to vest In trustees, to 


> held on the trusts of the settlement, 
ly real or personal property of the 
line of £200 & upwards, of which 
e might during the marriage become 


seised or possessed, or to have an 
absolute power of disposing. Testa- 
trix left a moiety of her residuary 
estate, which moiety exceeded £200 
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Sect. 4 . — Covenants to settle after-acquired properly: 

Siib-sect, 3, G. & H,"] 

535, Life interest determinable on alienation.] — 

By an agreement in contemplation of marriage the 
intended husband agreed that he would settle 
{inter alia) the sum of £5,000, & any further 
moneys & property which he should receive & be 
entitled to under the will of his mother. Under 
the trusts of the settlement the intended wife was 
to have the first life interest in the settled funds. 
The mother afterwards by her will, in exercise of 
a power of appointment contained in the will of 
her father, gave to the husband a life interest 
subject to forfeiture upon alienation or attempted 
alienation by him : — Held : the husband was 
entitled to this fife interest under a will of his 
mother ; it was not comprised in the agreement 
for a settlement & there had been no forfeiture. — 
He Crawshay, Walker v. Crawshay, [1891] 3 
Ch. 176 ; 60 L. J, Ch. 583 ; 65 L. T. 72 ; 39 W. R. 
682. 

Apld. Smith, Franklin v. Smith (1927), 
71 Sol. Jo. 744. Refd. He Dou ling’s Sottlmt. Trusts, 
Gregory r. Dowling, [1904] 1 Ch. 441 ; Be Prj'ce, NcvllltJ. 
Pryce. [1917] 1 Ch. 234. 

536. Bonus paid on sale of life estate — Irish 
Land Acts— “ Interest in real estate.**] — A. was 

tenant for life of real estate under a deed of settle- 
ment of real estate, & also tenant for life under a 
deed of settlement of personalty containing a 
covenant to settle after-acquired property, with 
certain specified exceptions, including {inter alia) 
the real estates settled by the realty settlement, 
or “ A.’s estate or interest ” therein. Part of the 
real estate was situate in Ireland, & under Irish 
Ijand Act, 1903 (c. 37), was purchased by the 
occupying tenants for a gross sum of £340,380, 
with the lesult that A. was entitled, as vendor, to 
a bonus of £40,845 by Irish Land Act, 1903 (c. 37), 
s. 8 : — Held ; this bonus was not subject to the 
covenant to settle after-acquired property con- 
tained in the personalty settlement, as it was an 
interest in real estate specifically excepted from 
the operation of the covenant. — He Annaly’s 
(Lady) Trusts, Annaly (Lady) v. Bourke (1904), 
92 L. T. 13 ; 53 W. R. 150 ; 49 Sol. Jo. 118. 
Anrwiatii^ :—FoM. Tremayne v. Rashleigh, [1908] 1 Ch. 
081. Bezd. Be Livingstone, Livingstone v. Durell (1917), 
61 Sol. Jo. 384. 

637. .] — Tremayne v. Rashleigh, 

No. 544, post, 

538. Life interest subject to restraint on antici- 
pation — Where intention to include life interests.] — 

In 1877 a domiciled Scotsman married a domiciled 
Englishwoman. 

By a marriage settlement in Scottish form made 
between the husband & the wife with her father’s 
consent, funds belonging to the husband were 
settled for the life-rent use of the wife if she sur- 
vived him, with remainder to the children of the 
mamage as therein expressed, the provisions to 
be in bar of claims to jus relictce & legitim out of 
the husband’s movable estate. 

By a contemporaneous settlement in English 
form made between the wife’s father, the wife, the 
hiwband, & the trustees funds belonging to the 
wife were settled in trust for the wife for life for 
her separa^ use without power of anticipation 
vdth remainder to the husband for life until 
bkpey, or alienation, & subject thereto on the 
usual trusts for the issue of the marriage, with an 
ultimate trust in default of issue for the wife if 


she survived the husband, or her statutory next 
of kin if she predeceased him. 

The after-acquired property clause included 
life interests. ITio income of these life interests 
was to be paid to the wife for her separate use 
without power of anticipation. They were ex- 
cluded from the trust for conversion & could 
only be sold with her consent. Under the wills of 
her mother & brother, who died after the passing 
of Married Women’s Property (Scotland) Act, 
1881 (c. 21), the wife became entitled to fife 
interests in movables for her separate use without 
power of anticipation. 

The wife died on Aug. 19, 1909, domiciled in 
Scotland. She was possessed of considerable free 
movable estate, representing savings of income 
of movable property settled to her separate use. 
By her will she disposed of this property to the 
exclusion of her husband & child : — Held : the 
after-acquired life interests were caught by the 
Enghsh settlement, notwithstanding the restraint 
on anticipation imposed by the donors. — Re 
Mackenzie, Mackenzie v . Edwards-Moss, [1911] 
1 Ch. 578 ; 80 L. J. Ch. 443 ; 105 L. T. 154 ; 27 
T. L. R. 337 ; 55 Sol. Jo. 400. 

Annotation : — Mentd. Lord Advocate v, Jaflroy, [1921] 1 

A. C. 146. 

//. Property Subject to Power of Appointment in 
Coveyiantor, 

539. General power of appointment — Power 
exercised In own favour — ^Appointment of annuity.] 

— In a marriage settlement the intended wife 
assigned all the property to which she then was, 
or to which she or her intended husband in her 
right should, during the coverture, become entitled, 
to trustees, upon the trusts thereby declared, for 
herself, the husband & the children of the marriage. 
After the marriage her father died, having by his 
will given her a general power of appointment over 
his residuary estate. The wife, during the cover- 
ture, in exercise of the power contained in the 
will, appointed to herself, for her separate use, a 
gross sum of £1,000, & an annuity of £100 for her 
life, & amongst her family the residue, upon trusts 
differing from those of the marriage settlement, 
reserving a power of revocation :—Held : (1) the 
terms of the assignment by the wife in the marriage 
settlement did not amount to a covenant to 
exercise a general power of appointment in favour 
of the objects & in conformity with the trusts of 
such settlement, & property over which the wife 
afterwards acquired a general power of appoint- 
ment was not by that circumstance brought 
within the operation of the settlement ; (2) upon 
the appointment by the wife of the £1,000 for her 
own absolute use that sum became bound by the 
trusts of the settlement, & the power of revocation 
was ineffectual ; (3) the interest in the annuity 
of £100 for her own life for her separate use, which 
the wife took under her appointment, an interest 
which was in conformity with that which she 
would have taken under the trusts of the settle- 
ment if the annuity had been otherwise acquired, 
was not disturbed by the effect of the settlement, 
inasmuch as it was not the intention of the contract 
expressed therein that any after-acquired property 
should be converted, or taken otherwise than in 
the state in which it should be so acquired. — 
Ewart v, Ewart (1853), 11 Hare, 276 ; 1 Bq. 
Rep. 536 ; 17 Jur. 1022 ; 1 W. R. 466 ; 68 E. R. 
1278. 

Annotations : — As to (2) Refd. Carter v. Carter (1869), L. R. 


ill to her trustees In trust to 

apply it in t^ purchase of an annuity 
to W. V. du^ her life : t^ 

moiety of the residuary aitate was 


captured by the covenant to settle. — n. Borms paid on sale of life estate 

Be Butler, Beatty v, Vance, [1916] — Trust Land Acts.] — Re Power’s 

1 I. R. 66.— IR. Estate, [1907] 1 I. R. 61.— IR. 



Part III. — Contracts for Settlemknts. 


509 


8 Eq. 551. Js to (3) Beld. llamsden v, Siiilth (1854), 2 
/I oSX\ o Reid. Re Lawley, Zaisor v. Lawloy 

(1902), 2 On, 673. 

540. .] — Townshend V , Harrowby, No. 

530, ante . 


641. Donee entitled In detault — Power exercised 
in favour of stranger,! — Steward v. Poppieton, 
[1877] W. N. 29. 

Amwlatiom Dl«td. Re Gorard, Oliphant v. Gerard (1888), 
Folld. Re O’Connoll, Mawle v. Jagoe, 
N.F. Troraayne V. liashleigh, [1908] 1 
S?* Refd. Re Davies, Harrison r. Da'^s, [1897] 2 

On. 204. 


542. Power exercised in own favour.] — 

By a marriage settlement, made in 1878, it wtis 
agreed that if M., the intended wife, or her husband 
in her right, should at one & the same time, & 
from the same source become entitled to any real 
or personal iiroperty of the value of £500 or 
upwards, then <fc in every such case the husband & 
wife should cause the same to be vested in the 
trustees of the settlement, to be held by them 
upon the trusts of the property assigned by M. 
By his will, made in 1884, the father of M. be- 
queathed to the trustees of the will a sum of £4,000 
upon trust for such persons & purposes as M. 
should appoint in writing, & in default of or 
subject to any such appomtment in trust for her 
solo & separate use, & testator declared it to be 
his intention that M. might be able, by exercising 
her power of appointment, to defeat the operation 
of the covenant contained in her marriage settle- 
ment for the settlement of her after-acquired 
property. Testator died in 1887. M. appointed 
that the sum of £4,000 should be held in trust for 
her separate use by nine separate appointments, 
made in separate days, each under £500 in 
amount : — Held : the sum of £4,000 had been 
properly appointed by M., & was payable to her, ifc 
was not bound by her covenant to settle after- 
acquired property. — Re Gerard (Lord), Oliphant 
V , Gerard (1888), 58 L. T. 800. 

Annotations : — Consd. Rc O’Connell, Mawlo v. Jagoe, [1903] 
2 Ch. 574 ; Trcmayno v. llashlcigli, [1908] 1 Ch. 681. 


543. .] — A covenant for settlement 

of after-acquired property extends to property 
which is limited to such purposes as the covenantor 
shall appoint, & in default of appointment to him 
or her absolutely. 

A marriage settlement contained a covenant 
that any x^roperty exceeding £200 in value which 
the wife should become iJ>ossessed of or entitled 
to should be brought into settlement. Property, 
exceeding £200 in value, was subsequently be- 
queathed in trust for such purposes as she should 
appoint, & in default of appointment to her 
absolutely for her separate use. She executed 
deeds-poU ijurporting to appoint out of the 
property several sums of £109 each to herself 
absolutely : — Held : notwithstanding the general 
power of appointment, the bequeathed property 
was bound by the covenant, & the deods-poll 
were therefore ineffectual. — Re O’Connell, Mawle 
V, Jagoe, [1903! 2 Ch. 574 ; 72 L. J, Ch. 709 ; 89 
L. T. 160 ; 52 W. B. 102. 

Annotation : — N.r. Troinayao v. Bashluigli, [1908] 1 Ch. 681. 

544, After termination of coverture.] 

— By a voluntary settlement dated Mar. 26, 1902, 
appct., a married woman, covenanted to settle all 
real & personal property to which she was then, 
or should at any time during her then present 
coverture become, entitled for any estate or 
interest whatsoever in possession, reversion, re- 
mainder, contingency, or expectancy. There was 
no child of the marriage, which was dissolved on 
the wife’s petition as from June 9, 1904, & the 
property of the wife comprised in her marriage 


settlement was ordered to be conveyed to her as 
if the husband had died in her lifetime. 

In these circumstances questions arose whether 
the trustees of the voluntary settlement were 
entitled by virtue of the above-mentioned covenant 
to the following moneys, namely : — (a) A sum of 
£2,800, which became payable on Apr. 12, 1905, 
representing apx>ct.’s fund settled by her marriage 
settlement, & at the date thereof neither ascer- 
tained nor payable, over which fund, in the event 
of there being no child of the marriage, appct. had 
a general power of appointment exercisable by 
deed while not under coverture, or by will whether 
covert or sole, & to which fund in default of any 
such appointment she was absolutely entitled if 
she survived her husband. On Dec. 4, 1905, 
appct. had appointed the marriage settlement 
funds to herself absolut/ely. (b) A sum of £241 4^. 
arising upon the sale by apx^ct. as tenant for life, 
of certain land in Ireland comprised in the volun- 
tary settlement, sold by her, after the dissolution 
of her marriage, under the provisions of the Irish 
Land Act, 1903 (c. 37). The sum in question 
represented the 12 per cent, bonus payable to 
vendors und(^r s. 48 (1) of that Act, & by virtue of 
the provisions of Irish Land Act, 1904 (c. 34), 
belonged to appct., as tenant for life, as her “ own 
proper moneys for ” her “ own use & benefit” : 
— Held : (1) on (a) the determination of the 

question of title to the sum of £2,800 turned upon 
the distinction between power & property, Ac 
although the exercise of the power after the dis- 
solution of her marriage created property, yet 
during the coverture all that appct. had was a 
power of appointment over the fund, & a power 
not being within the scope of the covenant, the 
sum of £2,800 belonged to her absolutely ; (2) on 
(b) adopting the view taken of the nature of the 
bonus in Re Annaly's {Lady) Trusts, Annaly {Lady) 
V. Bourke, No. 530, ante, the bonus was not merely 
a by-x>roduct of appct, ’s life estate, but was an 
interest in the settled hereditaments accruing to 
her when the Irish Land Act, 1903 (c. 37), inter- 
X)reted by Irish Land Act, 1904 (c. 34), came into 
operation on Nov. 1, 1903, & the bonus was 
caught by the covenant Ale must be retained by 
the trustees of the voluntary settlement. — Tre- 
MAYNE V, Rashleigh, [1908] 1 Ch. 681 ; 77 L. J. 
Ch. 292, 365 ; 98 L. T. 615 ; 24 T. L. K. 298 ; 52 
Sol. Jo. 263. 

Annotation: — As to (1) Folld. Vetch v. Elder, [1908] W. N. 

137. 

545. Power exercised In favour of husband.] 

— ^Vetch V, Elder, [1908] W. N. 137. 

546. Gift over to stranger in default.] — A mar- 

riage settlement contained a covenant that all 
property afterwards acquired by the wife, of the 
value of £500 or upwards, should be settled, 
capital sums to be held on the trusts of the settle- 
ment, Afc any annuity or interest for the life of the 
wife to be paid to her separate use, without power 
of anticipation. . , . 

The wife’s father, reciting that he wished to 
give her property without the obligation of having 
it settled, bequeathed a share of his estate, exceed- 
ing £5,500 in value to such uses & on such trusts 
as she might appoint, Ab in default of appointment, 
in trust for her for life, for her separate use, with 
remainders over. 

The wife then executed eleven deeds, each 
appointing to her separate use £499 19s. lid., four 
of the deeds being executed on one day, six on 
another, & one on another : — Held : the wife 
was entitled to the eleven sums of £499 19s. lid. 
for her separate use, without any obligation to 
settle them. — ^Bowbr v, Smith (1871), L. R. 11 
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Sect, 4 . — Covenants to settle afier’acquired itroperty: 
Sub-sect 3. H, <Sc J, (a).] 

Eq. 279 ; 40 L. J. Ch. 194 ; 24 L. T. 118 ; 19 
Wt R. 399. 

Annotatums : — Expld. Steward r. Poppleton, [1877] W. N. 
29. FoUd. Re Gerard, Ol^hant v. Gerard (1888), 68 L». T. 
800. Oon^. Re Davies, Harrison v. Davies, [18971 2 Oh. 
204 ; Jte O’Connell, Mawle v. Jagoe, [19031 2 Ch. 574 ; 
Tremayne v. Rashioigh, [19081 1 Ch. 681. Refd. Re 
Hinokos, Dashwood r. Uinckos, [1920] 2 Ch. 511. 

J. Property Acquired after Termination of Coverture. 
(a) In General. 

647. General rule — Not Included.] — Clause in 
a marriage settlement, that the future property of 
the wife should be limited upon the trusts of the 
settlement : — Held : to apply to such property 
only as should accrue to her during the continuance 
of the coverture. — Howell v. Howell, Howell 
James (1835), 4 L. J. Ch. 242. 

Anrwtations : — Apld. Carter v. Carter (1869), L. R. 8 Eq. 
551 ; Dickinson v. DUlwyn (1869), L. R. 8 Eq. 546. 

548. .] — In a mari’iage settlement a 

covenant to settle the wife’s after-acquired property 
will be construed as applying only to property 
acquired dmdng the coverture, although the words 
“ during the coverture ” are not inserted. 

A joint & several covenant by an intended hus- 
band & wife, that if the wife, her exors. or adminis- 
trators, or the husband, his exors. or administrators, 
in her right, should “ at any one time thereafter ” 
become absolutely entitled to any real or personal 
estate, the husband & wife respectively, or their 
respective exors. or administrators, would bring 
it into settlement : — Held : not to apply to real 
personal estate coming to the wife under the 
husband’s will. — Carter v. Carter (1869), L. R. 
8 Eq. 551 ; 39 L. J. Ch. 208 ; 21 L. T. 194. 
Annntaiions : — FoUd. Re Edwards (1873), 9 Ch. App. 97. 
Apld. Re Coprlilau, Broughton v. Broughton, [1894] 3 (;h. 76. 
Consd. Re Ellis’s Settlmt., Ellie v. Ellis, 1 1909] 1 Ch. 618. 
Reid. Agar v. G('on?c (1 876), 2 Ch. D. 706; Davenport 
V. Marshall, [1902] 1 Ch. 82. 

549. .] — A marriage settlement con- 

tained a joint covenant by husband & wife to 
concur & join in conveying to the trustees, upon 
the trusts of the settlement, all property which the 
wife, or the husband in her right, might thereafter 
become entitled to, either under the will or in- 
testacy of, or by gift from the wife’s father ; or 
under the will or intestacy of, or by gift from any 
other person or persons whomsoever The husband 
(lied & left all his property to his wife absolutely. 
The wife’s father died before the husband ; & by 
events which happened after the husband’s death, 
a sum of £100, previously reversionary, devolved 
on the widow in possession under her father’s wiU : 
— Held : the property left by the husband was 
not subject to the covenant but the £100 was. 

According to the literal meaning of the expression, 

“ all the property which A. [the wife], or O. [the 
husband] in her right, may thereafter become 
entitled to or interested in, by, through, or under 
the will, or intestacy of, or by gift from J. [the 
father] ; or xmder the will, or intestacy, of, or by 
^t from any other person or persons whomso- 
ever,” it means what may be acquired at any time 
during the life of A. ; but in the absence of 
authority I should have said it was intended to 
apply only to property acquired during coverture 
(Malins, V.-C.). — Dickinson v, Dillwvtw (1869), 
L. R. 8 Eq. 546 ; 39 L. J. Ch. 266 ; 22 L. T. 
647 ; 17 W. R. 1122. 

Annotations : — Folld. Carter v. Carter (1869), L. R. 8 Eq. 
551 ; Re Edwards (1873), 9Ch. App. 97. Apld. Re Coghlan, 
Broiigliton v. Broughton, [18941 3 Cb. 76 ; Colee v. Colefl. 
[1901J 1 Ch. 711. CoiiBd. Re Ellis’s Settlmt., Ellis v. 
Elite, [1909] 1 Ch. 618. Refd. Agwr v. George (1876), 2 

r!h 70R • On M riOAQI t QO 


660. .] — In a marriage settlement a 

covenant to settle the wife’s after-acquired pro- 
perty will, in the absence of expressions showing 
a contrary intention, be construed as applying 
only to property acquired during the coverture, 
although the words ^ during the intended cover- 
ture ” are omitted. — Re Edwards (1873), 9 Ch. 
App. 97 ; 43 L. J. Ch. 265 ; 29 L. T. 712 ; 22 W. R. 
144, L. JJ. 

A nnotations .•—FoUd. Alleyne v. Hussey (1873), 22 W. R. 
203. Apld. Holloway v. Holloway (1877), 25 W. K. 675. 
Consd. Fisher v. Shirley (1889), 43 Ch. D. 290. FoUd. Re 
Coghlan, Broughton v. Broughton, [1894] 3 Ch. 76. 
Apld. Davenport v. Marshall, [1902] 1 Ch. 82. Consd. 
Re Simpson, Simpson v. Simpson, [1904] 1 Ch. 1 ; Re 
Elite’s Settimt., Ellis v. Ellis, [1909] 1 Ch. 618. Reid. 
Agar V. George (1876), 34 L. T. 487. 

661. .] — A covenant in a settlement 

to settle the wife’s after-acquired property does not 
apply to property acquired by her after the death 
of the husband, although such property may have 
been specifically referred to in the settlement. — 
Re Campbell’s Policies (1877), 0 Ch. D. 686 ; 
46 L. J. Ch. 142 ; 25 W. R. 268. 

552. Though settlement contains 

assignment of after-acquired property.] — The i-ulo 
laid down in Re Edwards^ No. 550, ante, that in a 
marriage settlement a covenant to settle after- 
acquired property applies only to property acquired 
during the coverture, governs those cases in which 
the settlement contains an assignment of after- 
acquired property. — Holloway v, Holloway 
(1877), 25 W. R. 575. 

Annotation: — Refd. Re Coghlau, Broughton v. Broughton, 
[1891] 3 Ch. 76. 

653. .] — A marriage settlement con- 

tained a covcmint to settle all property to which 
the wife or her husband in her right should, during 
the intended marriage become beneficially entitled 
in possession or reversion. A judicial separation 
was subsequently decreed between the husband & 
wife. At the date of the settlement the wife was 
entitled to a reversionary interest, which fell into 
possession during the separation ; & she became 
entitled during the separation to some personal 
property under the will of her mother : — Held : 
the reversionary interest was bound by the 
covenant ; but the property acquired during the 
separation was not bound, because the object of 
the covenant was to exclude the husband, & inas- 
much as he was excluded by Matiimonial Causes 
Act, 1857 (c. 85), s. 25, the covenant was in- 
operative during the separation. — Davenport v, 
Marshall, .[1902] 1 Ch. 82 ; 71 L. J. Ch. 29 ; 85 
L. T. 340 ; 50 W. R. 39 ; 46 Sol. Jo. 30. 

Annotation ;~Diftd. Re Bankes, Reynolds r. Ellis, [1902] 
2 Ch. 333. 

554. Property acquired by. wife after death of 
husband.]— Covenant to settle after-acquired 
property of the wife : — Held : to extend to pro- 
perty acquired after the death of the husband. — 
Stevens v. Van Voorst (1853), 17 Beav. 305 ; 
51 E. R. 1061. 

Annotations: — Digtd. Dickinson v. Dillwyn (1869), L. 11. 

8 Eq. 546. Overd. Re Edwards, Re London, Brighton 
& South Coast Railways Act (1873), 9 Ch. App. 97. Refd. 
Reid V. Keurlck (1856), 3 Eq. Rep. 1031 ; Davenport v. 
Marshall, [1902] 1 Oh. 82. 

666. .] — Reid v. Kenrick, No. 676, post. 

666. Under husband’s will.] — Carter v. 

Carter, No. 648, ante, 

667. .] — Dickinson v, Dillwyn, No. 

649, arde, 

658. Specifically referred to in settlement.] 

— Dickinson v, Dillwyn, No. 649, anie, 

559. .] — ^ Campbell’s Policies, 

No. 551, ante. 
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settlement it was provided that in case the wife, 
or the husband in her right, “ should at any time 
thereafter, by descent, devise, bequest, or under 
Statute of Distributions, acquire, succeed to, or 
become possessed of or entitled to any property, 
real or personal, which should at any time be of the 
value of £100,” same should be conveyed or 
assigned to the trustees of the settlement. The 
wife survived her husband : — Held : this covenant 
only applied to such property of the wife as she 
became entitled to during tlie coverture, & she had 
a right to have paid over to her a sum of money 
in ct. exceeding £100, to which she became entitled 
after the death of her husband. — Alleyne v. 
Hussey (1873), 22 W. R. 203. 

561, .] — A general covenant to settle a 

wife’s future propeity will not be restricted to 
property falling in during the coveture if the 
husband survives, though it will be so restricted 
when the wife survives. 

By a marriage settlement made in 1811 certain 
property belonging to the wife, who was a minor, 
was settled, & it was agreed & declared & the 
husband covenanted with the trustees that if the 
wife, or he in her right, should become entitled to 
any other property whatsoever the same should 
be settled on the trusts of the settlement. At 
the date of the marriage the wife was, under a 
settlement made in 1833, entitled to a vested 
interest in an unascertained share of a settled 
fund in reversion expectant upon the death of the 
survivor of certain persons. The wife died in 
1852, leaving the husband her surviving, &> the 
reversionary fund did not become divisible until 
1888, when the husband was stiU living ; — Held : 
the wife’s share in the fund was bound by the 
husband’s covenant & must be paid to the trustees 
of the marriage settlement. — Fisher v. Shirley 
(1889), 13 Ch. D. 290 ; 59 L. J. Ch. 29 ; 61 L. T. 
668 ; 38 W. R, 70. 

Annolation : — Consd. He CJoghlan, Broughton v. Broughton, 

[18941 3 Ch. 76. 

562. .] — By a marriage settlement, after 

reciting an agreement that the husband wife 
should covenant in manner thereinafter men- 
tioned as to any iiersonal property which ” during 
their joint lives ” should be given or bequeathed 
to the wife or the husband in her right, the husband 
& wife jointly & severally covenanted witli the 
trustees that, “if at any time after the marriage 
& during the life ” of the wife any personal estate 
should be given or bequeathed or come to her or 
the husband in her right, the husband & wife would 
settle same. The husband also covenanted for 
the settlement of any personal estate that should 
“ at any time thereafter ” come to him. The wife 
survived the husband, & after his death became 
entitled to a fund in ct. as next of kin of an in- 
testate : — Held : the wife’s covenant was to be 
read as operative during coverture only, & this 
construction was assisted by the recital, which 
might be referred to in order to explain the 
ambiguity in the covenant. — Re Coghlan, Brough- 
ton v» Broughton, [1891] 3 Ch. 76 ; 63 L. JT. Ch. 
071 ; 71 L. T. 186 ; 42 W. R. 634 ; 8 R. 384. 

568. Spes successionis — Whether “ estate or 
Interest in personal property.*’] — A wife’s mere spes 
successionisy such as her hope of succession to a 
share of her husband’s personal property upon his 
death, under the Scottish law of the jm relictce, 
which jii8 vests in the wife only upon the death of 
the husband, even though coupled with an in- 
demnity by the husband in damages if the spes 
should be disappointed, is not an “ estate or 
interest in personal property ” coming to her 
“ during the coverture,^* within the meaning of the 


usual covenant in a marriage settlement for the 
settlement of the wife’s after-acquired property. 

An ante-nuptial settlement, made in 1873, 
contained a covenant by the husband & wife that 
if during the coverture the wife or husband in 
her right should become entitled to any personal 
property which should amount to £200, for any 
estate or interest whatsoever, they would r(‘spet - 
tively assure same to the trustees upon the tnists 
of the settlement. Tlie husband A wife separated, 
A by a separation deed made in 1894 the liu&band, 
who was a domiciled Scotsman, agreed that in the 
event of his death in the lifetime of the wife her 
rights in his means A estate should not be h'ss than 
she would have been entitled to by the law of 
Scotland if he had been a domiciled Scotsman at 
the date of his death. The husband died, leaving 
net personal estate of £lt),000, to one-third of 
which the wife would by the law of Scotland have 
been entitled under her jus relictcp : — Held : the 
equivalent share to which the wife was entitled 
under the separation deed was not hound by her 
covfmant to settle her after-acquired jiroporty. — 
Re Simpson, Simpson v, Simpson, [1904] 1 ('h. 1 ; 
73 L. J. Ch. 53 ; S9 L, T. 512 ; 52 W. R. 310 ; 4 8 
Sol. ,To. 83, C. A. 

An iMini ions : — Distd. Re Mudgo, [191.5] 2 Ch. 92. Mentd. 

Re Fitzgerald, feurman v. Filzgeiald (1904), 73 L. J. Ch. 

43C. 

564. .] — By a marriage' settlement of 1898 

a sum of £10,000, which included a sum of £5,539 
secured to the tiaistecs by the covenant of ihe 
wife’s father, was settled on certain trusts ior the 
wife, husband A children, the wile taking the first 
life interest, A covenanting to settle after-acquired 
property, to which she became entitled during the 
coverture, on substantially the same tnists. his 
will of 1905 the father gave one-lhird of his 
residuary real A personal estate to the wife tor 
her separate use absolutely. Tlie father dh'd 
during the coverture. His clear residuary estate, 
subject only to the covenant, was £80,000, all 
personalty ; — Held : the bequest was a satis- 
faction as to ihe wife’s life interest in the £5,539 


secured by the covenant, but not as to the interest 
of other eesluis que trust not mentioned in the will, 
taking no direct interest in thc‘ h('(xuchi, A only in 
fact taking derivatively under the after-acquired 
property clause, because the bequest happened to 
take ellect during the coverture. The wife was 
therefore the only person put to election. 

The covenant only extends to iiroperiy to which 
the wife becomes entitled “ during the said in- 
tended coverture.” If her husband had died 
during testator’s lifetime the wife would have 
taken her share absolutely, free from the covenant. 
So if she had died in testator’s lifetime leaving issue 
who aur\dved testator, her share would have 
formed part of her estate, under Wills Act, 1837 
(c. 26), s. 33. hut would not have been bound by 
the covenant (Swinfen Eady, 3 .). — Re Blundell, 
Blundell v* Blundeix, [1906] 2 Ch. 222 ; 75 
L. J. Ch. 561 ; 94 L. T. 818 ; 22 T. L. R. 570. 

565. Property acquired after death of wife — 
Covenant by husband alone — As to property 
acquired during his life.]— Prebble v. Bogiiurst, 
No. 471, ante, 

560. Bequest to wlfo.l— Property be- 

queathed by testator to his daughter, who died in 
his lifetime, but whose child A husband survived 
hini : — Held : not to be within a covenant to settle 
property coming to the daughter “ during cover- 
ture.” — ^Pearce v, Graham (1863), 1 New Rep. 
607 ; 32 L. J, Ch. 359 ; 8 L. T. 378 ; 9 Jur. N. S 
568 ; 11 W. R. 415. 

ATmotatums : — Ezpld. Re Hone’s Trusts a 883), 22 CJh. D. 

663. Refd. Re Scott, [1900] 1 Q. B. 372. 
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Settlements. 


Sect, 4. — Covenants to settle after ^acquired property: 

Subject, 3, J. (g) & (&), & K. (a) & (b).] 

567. .] — Re Blundell, Blundell v. 

Blundell, No. 564, ante. 

568. Share of reversionary fund.] — 

Fisheb V, Shirley, No. 561, ante, 

669. Property not vesting in possession during 
coverture.] — Covenant in marriage settlement by 
husband & wife to settle all property of the value 
of £200 which the husband & wife, or either of 
them in her right, should during the coverture 
become entitled to other than separate property 
or life interests of the wife : — Held : property 
devised & bequeathed to the husband & wUe as 
joint tenants was not within the covenant ; 
semble : property which does not vest in posses- 
sion during the coverture is not within a covenant 
so framed. — Ed ye v, Addison (1863), 1 Hem. 
& M. 781 ; 3 New Rep. 66 ; 33 L. J. Oh. 132 ; 
9 L. T. 373 ; 12 W. R. 97 ; 71 E. R. 342 ; sub 
nom. Edge v, Addison, 9 Jur. N. 8. 1320. 
Annofations : — Consd. Bum-Murdoch v. Charleewortli (1875). 

23 W. K. 743 ; Ward v. Ward (1880), 14 Ch. D. 506. 

Reversionary interests.] — See Sub-sect. 3, 
K., post, 

Interests existing at date of covenant.] — 

See Sub-sect. 3, E., ante. 

(b) Termination by Divorce or Separaiion. 

Sec, generally, Husband & Wife, Vol. XXVII., 
pp. 96 et seq. 

570. Effect of decree nisi.] — A husband & wife, 
by their marriage settlement, covenanted to assign to 
the trustees of the settlement upon the trusts thereof, 
any property which the wife or the husband in 
her right should at any time become possessed 
of or entitled to during the coverture. A decree 
nisi for the dissolution of the marriage was pro- 
nounced ; but pending the decree being made 
absolute, the husband & wife appointed a new 
trustee of the settlement & property fell into 
possession of the wife. Subsequently the wife 
married again : — Held : the property was not 
bound by the covenant in the settlement . — Be 
Pearson’s Trusts (1872), 26 L. T. 393 ; 20 
W. R. 622. 

Annotation H.F. Sinclair v. Fell, [1913] 1 CJh. 155. 

671. .] — By a marriage settlement dated 

in 1879, it was expressly agreed that if the wife 
during the then intended coverture, or her husband 
in her right, should at one & the same time & from 
the same source become entitled to any real or 
personal property of the value of £200 or upwards, 
the property should be settled. On Jan. 12, 
1911, a decree nisi for the dissolution of the 
marriage was pronounced. On Jan. 22, 1911, 
the wife became entitled under her mother’s will 
to certain fimds which exceeded in value the 
amount mentioned in the settlement. On July 24, 
1911, the decree nisi was made absolute : — Held : 
the funds fell into possession during the coverture 
contemplated by the settlement & were therefore 
bound by the covenant to settle after-acquired 
property. — Sinclair v. Pell, [1913] 1 Ch. 155 ; 
82 L. J. Ch. 105; 108 L. T. 152 ; 29 T. L. R. 
103 ; 57 Sol. Jo. 145. 

572. Effect of Judicial separation.] — A married 

separation from her husband, became absolutely 
entitled to certain sums of stock: — Held: imder 


Matrimonial Causes Act, 1857 (c. 85), s. 25, the stock 
belonged to her as if she were & feme sole, & was not 
included in a covenant in her marriage settlement 
to settle all property wliich she or her husband in her 
right might acquire “ during the coverture.” — 
Dawes v, Creyke (1885), 30 Ch. D. 600 ; 54 
L. J. Ch. 1096 ; 63 L. T. 292 ; 33 W. R. 869. 

Annotations : — Consd. Davenport v. Majshall, [1902] 1 Cb. 

82. Bold. Waite v, Morland (1888), 38 Ch. D. 135. 

573. .] — Davenport v. Marshatx, No. 553, 

ante, 

574. Under decree of foreign court.]— 

By a settlement in English form executed in 1878 
in contemplation of a marriage between a domi- 
ciled Italian & an Englishwoman, it was agreed 
that the trustee should hold a sum of money 
secured upon an English mtge. upon trust to 
invest in English securities & to hold the same 
upon trusts for the benefit of the wife & husband 
& their issue. The settlement contained a cove- 
nant to settle after-acquired property of the wife. 
The marriage took place in Italy, where the hus- 
band & wife continued to reside. In 1898 a decree 
for the voluntary separation of the husband 
wife was made by the Italian Ct., & they had since 
lived apart from each other. In 1881 the wife’s 
father died, having by his will bequeathed to the 
wife certain legacies subject to his widow’s life 
interest therein. The will contained a declara- 
tion that all money payable to any female should 
during coverture be paid to her for her separate 
use without power of anticipation. The widow 
died in 1 899 : — Held : ( 1 ) assuming English law 
to be applicable, the restraint on anticipation 
lasted until the date of payment, namely, the 
death of the widow, & the legacies were therefore 
bound by the covenant ; (2) inasmuch as the 

decree of the Italian Ct. for separation did not, 
like an English decree for judicial separation, 
affect the rights of property of the parties, Daven- 
port V. Marshall, No. 553, ante, did not apply, 
& the covenant to settle after-acquired property 
was still binding. — Re Bankes, Reynolds v. 
Ellis, [1902] 2 Ch. 333 ; 71 L. J. Ch. 708 ; 87 
L. T. 432 ; 50 W. R. 603 ; 46 8ol. Jo. 601. 
Annotations: — Generally, Refd. Lloyd v, Prichard, [1908] 1 

Ch. 265. Mentd. Bagot v. Chapman (1907), 23 T. L. II. 

562. 


K, Reversionary Interests, 

(a) In General, 

575. Covenant to settle any share or interest.]— 

A reversion of a moiety of a farm was settled on 
a marriage, & the trustees were empowered to sell 
it when in possession ; & the intended husband 
& wife covenanted that if they should thereafter 
acquire any other share or interest in the farm, 
they would, immediately thereupon, convey the 
same so that it might become vested in the trustees 
upon the trusts & subject to the powers declared 
of the settled moiety. After that moiety had 
fallen into possession, a moiety of the other moiety 
descended to the wife, not in possession but sub- 
ject to a life interest : — Held : nevertheless, it, 
as well as the settled moiety, were saleable under 
the power. 

As soon as Mrs. J. became entitled to the interest 
in reversion or remainder expectant on her sister’s 
death in a moiety of a moiety of the farm, she & 
her husband were bound to convey it, so that it 
might become subject immediately, & not when it 


PART III. SECT. 4, SUB-SECT. 8.— 

J. (a). 

663 i. Property not vesting in posses 
sion during coverture.) — Held : a con- 
veyance by a wife in her marriage 
contract to the marriage contract 


trustees, of the whole estate “ now 
belonging to her or to which she may 
acquire right during the subsistence 
of the marriage,'* did not include a 
spes successionis to estate which did 
not vest in her during the subsistence 


of the marriage, there being nothing 
in the other parts of the deed to 
indicate that she Intended to convey 
it. — M' Ewan's Trusters v. Macdon- 
ald, [19091 8. C. 67 ; 46 Sc. L. It. 31 ; 
10 8. L. T. 432 .— soot. 
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should become an interest in possession, to the 
trusts & powers of the settlement (Shadwell, 
V.-C.).— Giles v. Homes (1846), 15 Sim. 369; 
60 B. R. 657. 

676. Interest omitted from settlement by mis- 
take.] — Upon tlie marriage of a ward, the intended 
husband proposed to settle the whole of her 
fortune. The master, in ascertaining her fortune, 
omitted to state a reversionary interest. Her 
property was settled, omitting the reversionary 
interest, & the husband covenanted to settle 
any property to which the wife or he, in her 
right, “ should at any time during the marriage ” 
become entitled : — Held : the reversionary interest 
ought to be settled. — B ute (Marquis) v. Harman 
( 1846), 9 Beav. 320 ; 50 E. R. 367. 

577 . Interest falling into possession after coverture 
— Covenant to carry property coming to or vesting 
in wife — Reversionary interest In chose In action.] 
— Butcher v. Butcher, No. 502, ante. 

578. .] — Reid v. Kenrick, No. 675, post 

579. .] — A reversionary interest be- 
queathed to a married woman, which did not fall 
into possession until after the termination of the 
coverture : — Held : bound by a covenant in her 
marriage settlement to settle any property to 
which she or her husband in her right might 
become entitled during the coverture. — H ughes 

V. Young (1862), 1 New Rep. 166 ; 32 L. J. Ch. 
137 ; 9 Jur. N. S. 376. 

Annotation : — Refd. Lloyd v. Prichard, [1908] 1 Ch. 265. 

580 . .] — Cowper-Smith v. Anstey, [1877] 

W. N. 28. 

581 . Covenant to convey property In any 

manner accruing.] — He Roy’s Settlement, Jebb 
V. Roy (1906), 50 Sol. .7o. 256. 

Interests existing at date of covenant.] — See 
Sub-sect. 3, E., ante. 

(6) Contingent or Defeasible Interests. 

582 . Interest subject to divestment by appoint- 
ment — Falling into possession during coverture.] — 

McLurcan V. Lane, Melhuish v. McLurcan, 
No. 513, ante. 

583 . Come to or vest In.”] — A marriage 

settlement contained a covenant by the husband 
for the settlement of all personal estate which at 
any time during the coverture should come to or 
“ vest ” in him in right of his intended wife, or 
in her by bequest, gift or otherwise ; — Held : 
a reversionary interest in a legacy in default of 
appointment, which vested in the wife during the 
coverture, though liable to be divested by the 
exercise of the power of appointment was included 
in this covenant. — Be Ware, Cumberlege v. 
Cumberlege-Ware (1890), 45 Ch. D. 269 ; 59 
L. J. Ch. 717 ; 63 L. T. 52 ; 38 W. R. 767 ; 6 
T. L. R. 388. 

584. Contingent Interest under voluntary settle- 
ment — Becoming vested during coverture.] — A 

covenant by an intended husband & wife to settle 
the wife’s after-acquired property ; — Held : to 
sever the wife’s joint interest in personal estate 
created by a subsequent instrument. 

Three years after that marriage settlement a 
voluntary settlement is made by P., in which there 
is an ultimate trust, if certain prior trusts fail, 
for his next of kin. That, as soon as the settle- 
ment was executed, did give a contingent interest 
to any person who might prove to be entitled under 
those words. Of course, it could not then be 
ascertained that these parties could take anything 


under it, because the next of kin of P. were the 

g ersons contingently entitled, & they could only 
e ascertained at the time at which he died. X 
do not, therefore, agree in the view that the settle- 
ment did affect this particular property at the 
time at which the voluntary settlement was made 
in 1883 ; though, no doubt, a possibility of suc- 
ceeding to that property as one of the next of kin 
might thenceforward have been in the contempla- 
tion of the parties. But when P. died it was 
known who his three next of kin were, &; those 
persons at once had an immediate interest. I do 
not say an interest in possession, but they had a 
clear interest in the property, although, no doubt, 
it might be a very remote interest, & possibly 
might fail ; but there was an interest which vested 
in the next of kin at that time, & Mrs. U.’s [the 
wife’s] share in which, according to my view of the 
covenant, the parties had bound themselves to 
convey S& assure when circumstances should permit 
(North, .T.). — Re Hewett, Hewett v. Hallett, 
[1894] 1 Ch. 362 ; 63 L. J. Ch. 182 ; 70 L. T. 393 ; 
42 W. R. 233 ; 38 Sol. Jo. 113 ; 8 R. 70. 
Annotation: — Mentd. Qodrtard v. Lewis (1909), 101 L. T. 
528. 

585. Contingent reversionary interest under 
will.] — A settlement made in 1870, on the marriage 
of L., the husband & D., the wife, contained a 
covenant by both of them with the trustees of the 
settlement that all other, if any, the present 6c 
future real & personal estate &; elTects what- 
soever, whether in i>ossession or expectancy, of 
or to which L. & D., or either of them in her 
right, or by marital right, should at any time or 
times during the coverture become seised, 
possessed, or entitled, or of or to wliich L., or any 
person claiming througli or under him, should by 
any means whatsoever become, in her right or 
by marital right, at any time or times after 
solemnisation of the marriage, seised, possessed, 
or entitled, except only such estate & effects as 
should bo settled on her for her separate use, 
should from time to time, as soon as might be 
thereafter, or after they or ho should become 
possessed of or entitled to the siime, be conveyed, 
assigned, transferred, or paid unto the trustees, 
A be settled So assured upon the trusts of the 
settlement, or such of them as should bo subsisting 
So capable of taking effect. 

D. in 1871, during the coverture, became 
entitled under her mother’s will to a contingent 
reversionary interest in part of the proceeds of 
sale of realty So personalty which was given for 
her separate use. So under a codicil to the same 
will to a contingent reversionary interest in another 
part of the proceeds, which was not given for her 
separate use. After L.’s death the interest under 
the will fell into possession ; the interest under the 
codicil was still reversionary: — Held: (1) the 
interest under the will was not within the operation 
of the covenant ; (2) the interest under the codicil 
was within the covenant. 

Serrible : it always has been possible, whether 
before or after Malins’ Act [Married Women’s 
Reversionary Interests Act, 1857 (c. 57)], by a 
properly framed covenant as to after-acquired 
property in a marriage settlement, to bind a 
married woman’s reversiona^ interests, whether 
contingent or otherwise, acquired during coverture, 
but not falling into possession until afterwards ; 
& the ct. can So always could, notwithstanding 
technical difaculties as to getting an actual con- 
veyance, bind the property in the hands of every 
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686 i. Contingent reversionary interest undrr u^Z.]— D owling v. Dowling, [1917] V. L. R. 208.~AUS. 


J. — ^VOL. XL. 


L L 
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Sect, 4. — Covenants to settle after-acquired property: 
Sub-sect, 3, K. {h), L, M,] 

one, including the heir or legal personal repre- 
sentative of the husband or wife, as the case may 
be. — Lloyd v, Prichard, [1908] 1 Ch. 265 ; 77 
L. J. Ch. 183 ; 97 L. T. 904 ; 62 Sol. Jo. 68. 

586. Given for separate use of wife — 

Falling into possession after coverture.] — Lloyd 
V, Prichard, No. 685, ante. 

Interests existing at date of covenant.] — See 
Sub-sect. 3, E., ante. 


L, Property Subject to Restraint on Anticipation, 


Restraint on anticipation generally.] — See 

Husband & Wife, Vol. XXVII., pp. 101-132. 

587. Whether included.] — By a Scotch marriage 
settlemc'nt all the property which the wife might 
acquire during the coverture was settled upon the 
husband for life, with remainder to the wife 
absolutely. A legacy of £2,000 was afterwards 
bequeathed upon trust for the wife for her separate 
use for life, without power of anticipation, with 
trusts over in favour of the husband & the children 
of the marriage. The husband having become 
bkpt. JTeZd : his assignees had no interest in 
the dividends on the £2,000, which were ordered 
to be paid to the wife during her life. — Duncan v, 
Cannan (No. 2) (1855), 21 Beav. 307 ; 4 W. R. 2 ; 
62 E. R. 877. 

Annotation : — Refd. f?c Dowdlng’e Settlmt. Trusts, Gregory 

V. Dowdlng, [3904] 1 Ch. 441. 

588 , — ^ — ,] — married woman became entitled 
to a fund in ct., under a will, whereby the property 
was directed to be paid into her hands, or to such 
person as she should appoint, so as that the same 
should not be subject to the control of her husband, 
nor be alienable by herself or him. Their marriage 
settlement contained a covenant by the husband 
to settle her after-acquired property. Upon a 
petition by the wife for payment of the fund to 
her : — Held : the int/ention in the will was to 


restrain alienation during coverture, & the fund 
ought to be retained, & the dividends only paid to 
the wife. — Re Sarel (1864), 4 New Rep. 321 ; 10 
L. T. 691 ; 10 Jur. N. S. 876. 

Annotations: — Refd. Re Gaekell’s Trusts (1865), 12 L. T. 

763 ; Re Ellis’s Tniste (1874), 22 W. R. 448 ; Re Bown, 

O’Halloran v. King (1884), 27 Ch. D. 411. 

589. .] — A restraint on anticipation is 

equivalent to a restraint on alienation, &; accord- 
ingly the shares of married women in residuary 
real & personal estate given to them by will for 
their separate use without power of anticipation, 
are not bound by covenants for settlement of after- 
acqumed property contained in their respective 
marriage settlements ; & the capital of the personal 
estate is not payable to them on their separate 
receipt. — Re Currey, Gibson v. Way (1886), 32 
Ch. D. 361 ; 66 L. J. Ch. 906 ; 54 L. T. 605 ; 34 
W. R. 641. 


Annotation .— Distd. Re Bankes, Reynolds v. Ellis, [1902] 2 

nh J 


590 . Restraint attaching to income only.] 

— On June 6, 1860, A. & B. in exercise of the power 
of appointment in favour of children contained 
in their marriage settlement, dated in 1830, 
appointed £3,600 to their daughter M., afterwards 

M. S. 

By the marriage settlement of N. S. & M. S. 
dated June 6, 1860, M. S. assigned the £3,600 to 
the trustees, upon trusts under which N. 8, had 
the first life interest, &, in default of children, 
M. 8. had a general testamentary power of appoint- 


ment. There was also a covenant by N. 8. & 
M. 8. that if they, or either of them, should during 
the coverture become entitled to any real or 
personal property, except certain specified interests, 
the same should be forthwith assured to the 
trustees. 

On June 20, 1860, A. & B. appointed that a 
moiety of the residue unappointed of the trust 
funds under the settlement of 1830 should, after 
the decease of the survivor of them, go to M. 8., 
diming her coverture, for her sole & separate use, 
without power of anticipation, her receipt to be a 
sufficient discharge for the payment thereof. 
There was a proviso that if M. 8. should die in the 
lifetime of N. 8., leaving no children, the same 
moiety should go to the brother of M. 8. absolutely, 
& that if M. 8. should survive her husband, the 
same moiety should go to M. 8. absolutely. 

M. 8. died in 1887 leaving children, & having 
by her will appointed & bequeathed all her property 
to N. 8. & appointed him sole exor. A. & B. had 
both pre-deceased M. 8. : — Held : the appoint- 
ment by A. & B., of June 20, 1860, showed an 
intention to exclude N. 8. & any interest which he 
would take if the fund was caught by his marriage 
settlement ; though the restraint on anticipation 
must be rejected, yet taken together with the gift 
over in default of children & the receipt clause, 
it showed an intention that the separate use should 
oRly to the income accruing during the 
particular coverture, &: that M. 8. should have no 
power of disposition over the corpus, such a limita- 
tion was clearly good & therefore, the fund having 
I accrued during the coverture, the corpus was 
caught by the after-acquired property clause. — 
Shute V, Hogge (1888), 58 L. T. 546. 

591 . Restraint attaching only while interest 

reversionary.] — Re Bankes, Reynolds v, Ellis, 
No. 674, ante, 

592. Property given to wife with gift over 

on alienation.] — B rooks v. Keith, No. 615, ante, 

593. .] — Re Crawshay, Walker v, 

Crawshay, No. 535, ante, 

594. .] — Re Smith, Franklin v. 

Smith, No. 454, ante, 

M. Other Cases, 

595. Freehold leases for lives — Whether chattels 
“ real.”] — A. on his marriage, covenanted that if his 
wife should die before him, leaving issue of their 
bodies, he would pay, grant, secure, or sufficiently 
settle to & for such issue, one-third part of all his 
chattels, real & personal, which at the death of 
the wife he should be possessed of, to be divided 
between them, if more than one, as he should direct. 
The wife died, leaving two daughters, & the hus- 
band, during the coverture, acquired some free- 
hold leases for lives : — Held : these leases were 
included in the covenant, but the daughters were 
not entitled to a division until after the father’s 
death ; which he was decreed to give security t/O 
make. — ^Hankes v, Jones (1756), 6 Bro. Pari. Gas. 
136 ; 2 E. R. 683, H. L. 

596. Personal estate & effects.] — Lewis v, 
Madocks, No. 455, ante, 

597 . Leasehold interest.] — By marriage 

arts, made in 1880 between W, Y. B., L. K. B., 
his intended wife, & pltf. & three other trustees, 
it was agreed that so soon as might be after the 
marriage a settlement should be made of the property 
therein mentioned & W. Y. B. agreed to settle 
any property which he might acquire during the 
intended coverture. The marriage took place, 
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587 1 . Whether included .] — Russell 
V. Lawdeb, [1904] 1 I. B. 328.— IR, 


PART 111. SECT. 4, SUB-SECT. 3. — ^M. p. .1 — Drtsdaxb «. Drtsdale ^ 

o. Insurance policies.] — Re Fawns [1906] V. L. R. 87. — AUS, 

(1905), 2 Tas. L. R. 19. — ^AUS. q. Separate personal property of wife 
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& a settlement was executed accordingly. Sub- 
sequently pltf. demised certain property to 
W. Y. B. for twenty-one years, W. Y. B. cove- 
nanting to keep the property in repair, & not to 
assign or underlet without leave of the lessor. 
W. Y. B. thereafter became bkpt., & the premises 
were surrendered to pltf. by the trustees in bkpcy. 
In an action by pltf. against L. K. B. claiming 
possession of the premises : — Held : the covenant 
in^ the settlement primd facie included the pre- 
mises, that, as the difficulty as to imderletting 
could be got over in the manner pointed out in 
Re Turcariy No. 609, poatf the trustees would be 
able to apply the income arising therefrom for the 
benefit of the cestuia que tmat^ & consequently 
the premises must be held bound by the trusts 
of the settlement. — Churston (Lord) v. Buller 
(1897), 77 L. T. 45. 

598. Household goods, etc.] — Anon., [1875] 
W. N. 203 ; Bitt. Prac. Cas. 19 ; 1 Char. Cham. 
Cas. 31. 

699. Capital not income.] — Lewis v. Madocks, 
No. 465, ante. 

600. Property given for separate use of wile.] — 

Brooks v. Keith, No. 515, ante. 

601. .] — A marriage settlement recited 

that it had been agreed that the intended husband 
& wife should covenant for the settlement of such 
property as should devolve upon the wife or the 
husband in her right through M. ; & the husband 
& wife thereby severally covenanted that if the 
husband & wife or the husband in right of the wife 
should become possessed of or entitled to any 
such property, except interests given to the wife 
for her life, & which, as was thereby stated, should, 
unless settled to her separate use, be so settled, 
then such property should be settled upon the 
trusts of the settlement : — Held : the terms of 
the covenant did not include property bequeathed 
by M. to the wife absolutely for her separate use, 
& the construction was not altered by the recital 
or the words of exception. — ^Burn-Murdoch v. 
Charlesworth (1875), 23 W. K. 743. 

602. .] — By a marriage settlement, after 

a recital that on the treaty for the marriage it 
was agreed that all real & personal property which 
during the coverture should devolve upon or vest 
in the wife or the husband in her right to the value 
of £200 at any one time should be settled upon the 
trusts thereinafter declared, it was witnessed that 
it was thereby agreed & declared between & by 
the parties thereto, & the husband thereby cove- 
nanted with the trustees that if at any time during 
the coverture any real or personal estate should 
devolve on or vest in the wife or the husband in 
her right to the amount in value of £200 at any 
one time, the husband would make, do, & execute, 
or cause & procure to be made, done, & executed, 
& join & concur in making, doing, & executing all 
such conveyances, etc., as would effectually vest 
such real & personal estate in the trustees upon 
the trusts therein declared. After the marriage 
a deed was executed by the wife’s mother, under 
which, during the coverture, a sum exceeding 
£200 became payable to the "s^e for her separate 
use : — Held : as the operative part of the deed 
was clear, the recital could not control it ; as the 
operative part of the deed only related to acts 
to be done by the husband, the agreement & 
declaration between & by the parties that those 
acts should be done did not import a covenant 


by any other party that they should be done, & 
there was, therefore, no covenant by any one 
but the husband ; the covenant by him could 
not bo held to relate to property over which he 
had no power & in which he had no interest & the 
wife therefore was not bound to bring into settle- 
ment property given to her separate use. — 
Dawes v. Tredwedl (1881), 18 Oh. D. 354 ; 45 
L. T. 118 ; 29 W. R. 793, O. A. 

AnnotcUions : — Consd. He D’Estampos* Settlmfc., D’Estam' 

V. Crowe (1884), 53 L. J. Ch. 1117. Distd. lie De R 

Trust, Hardwlcke v. Wllmot (1885), 31 Ch. 1). 81. Gonsd. 

Hancock v. Hancock (1888), 38 Ch. D. 78. Apld. Re 

Rickman, Stokes v. Rickman (1899), 80 L. T. 618 ; 

Re Smith, Robson v. Tidy, 11900] W. N. 75. Refd. Re 

Maephorson, Maepherson v. Maepherson (1886), 55 L. J. 

Ch. 922 ; Re Haden, Coling v. Haden, [1898] 2 Ch. 220 ; 

Crouch V. Crouch, [1912] 1 K. B. 378. 

603. .] — Lloyd v. Prichard, No. 685, 

ante. 

604. .] — By her marriage settlement a 

lady covenanted to bring under the trusts of the 
settlement any property exceeding in value £200. 
A legacy was subsequently left to her absolutely 
& for her separate use & with the condition “so as 
to be free from any covenant contained in her 
marriage settlement to settle after acquired pro- 
perty” : — Held: the condition was void & the 
legacy must bo bound by the covenant . — Re 
Wharton, Wharton v. Barmby (1910), 102 
L. T. 531. 

Annotation : — Re!d. Re Torrington, [1913] 2 Ch. G23. 

605. Trinkets — Whether “real or personal 
estate or effects.”] — Willoughby v. Middleton, 
No. 679, poat. 

Expressly excepted In covenant.] — See 

Sub-sect. 4, post. 

606. Property acquired through medium of 
settlement — Covenant In separation deed.] — By a 

marriage settlement certain personal property 
was settled upon the usual trusts, as to the wife’s 
property, in trust to her for life to her separate 
use, with remainder to the cliildren of the mar- 
riage. By a subsequent deed of separation the 
husband covenanted that all such estates, real 
& personal, which might at the date of the marriage 
settlement, or wliich during the joint lives of 
husband & wife, should descend or come to, or 
devolve upon or be given or devised or bequeathed, 
or conveyed to or in trust for him, should be 
holden, enjoyed, sold, given away, devised, be- 
queathed & disposed of by the wife, her heirs, 
exors., administrators & assigns respectively. 
Two cliildren of the marriage attained their ages 
of twenty-one, & died intestate, leaving the 
husband their sole next of kin: — Held: (1) the 
beneficial interests’which the children had acquired 
under the settlement, & which devolved upon the 
husband as next of kin, were not bound or affected 
by the husband’s covenant in the separation deed ; 
(2) such beneficial interests formed part of the 
husband’s personal estate. — Hudson v. King 
(1862), 6 L. T. 866. 

607. .] — Mackenzie v. Allardes, No. 462, 

ante. 

608. Commutation money — Naval officer’s half 
pay.] — D., by his marriage settlement, agreed that 
if he then was, or should during the intended 
coverture, at one time & from one source, become 
entitled to any real or personal property of the 
value of £100 or upwards for any estate or interest 
whatsoever, he & aU necessary parties should 
execute &: do such assurances & things as should 


— Not induded in BetllemefntA — It is 
evident from the scope of C. S. U. C., 
0 . 73, that notwithstanding a marriage 
settlement any separate personal pro- 
perty of a married woman acquired 


after marria^ & not coming nndor or 
being affected by such settlement, shall 
be subject to the provisions of the Act 
in the same manner as if no such 
settlement had been made, & as to 


such property the married woman 
shall bo considered as having married 
without settlement. — D awson v. Mop- 
FATT (1886), 13 O. R. 170.— CAN. 
r. Property of harikrupt.] — Ltster 
L L 2 
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Sect. 4. — Covenants to settle afteT- acquired pro'perty: 

Sub-sect, 3, M. ; svh-sect. 4, A. (a)«] 

be necessary for vesting the same in the trustees 
of the settlement. D. was at the time of his 
marriage in receipt of half pay, as lieutenant in 
the navy, which he subsequently commuted, 
under Pensions Commutation Act, 1871 (c. 30), 
for £2,175 : — Held : the commutation money was 
not bound by the agreement in the settlement. — 
Churchill v, Denny (1875), L. R. 20 Eq. 534 ; 
44 L. J. Ch. 578 ; 23 W. R. 825. 

Annotations : — ^Apld. lie Clutterbuck’s Settlmt., Bloxam v. 

Clutterbuck, [1905J 1 Ch. 200 ; lie niscoc, Biecoe v. 

Bisooe (1914), 111 L. T. 902. 

609. Insurance policies — Whether property to 
which covenantor entitled by purchase.] — A trader 
by his marriage settlement covenanted that if at 
any time during the marriage he should become 
possessed or entitled by devise, bequest, purchase, 
or otherwise, of or to any property, real or per- 
sonal, he would assign it to the trustees of the 
settlement. Afterwards he effected certain life 
& accident policies, one of which contained a 
clause against assignment :■ — Held : the covenant 
was severable ; the policies fell within the class 
defined by the covenant as property to which he 
became entitled by purchase, & therefore were 
bound by the covenant, notwithstanding the 
clause against assignment, the object of which 
was treated as being merely the protection of the 
CO. — Be Turcan (1888), 40 Ch. D. 5 ; 58 L. J. 
Ch. 101 ; 59 L. T. 712 ; 37 W. R. 70, 0. A. 
Annotations: — Refd. He Bendy, WalliH v. Bendy, (1895] 

1 Ch. 109; Chiirston v. Bnller (1897), 77 L. T. 45; Re 

lleifl, Exp. Clough, [1904] 2 K. B. 769. Mentd. Laurie 

V. West Hartlepool Steamship Thirds Indemnity Assocn. 

& David (1899), 15 T. L. R. 486. 

610. Interests expressly included in settlement 
deed — Left to revert to settlor.] — By a marriage 
settlement, dated in 1875, personal property of 
the wife was settled upon trust for the wife for 
life, & after her death upon trust to pay the income 
to the husband so long as he shall remain un- 
married, ifc from & after the death of the sur- 
vivor,” to hold the capital in trust for the chil- 
dren of the marriage, as tlie husband & wife or 
the survivor should appoint, & in default for sons 
at twenty-one & daughters at that age or mar- 
riage. There was a power of advancement 
exercisable with the consent of the husband & 
wife or the survivor dming their lives. The 
ultimate trust in default of issue was for the wife 
if she survived, & if the husband survived for the 
appointee of the wife by will, & in default for her 
next of kin, as if she had died without having been 
maiTied. The settlement also comprised a policy 
on the life of the husband which was settled upon 
like trusts, except that if the wife survived & 
married again the policy moneys were to be held 
upon the same trusts as if she were then dead. 
Then there was a covenant in the common form 
for the settlement of other & after-acquired pro- 
perty of the wife. There were six children of the 
marriage. The wife died in 1886, & the husband 
took out administration to her estate. In Jan. 
1889 he married again. The question was, who 
since the husband’s second marriage was entitled 
to the income of the property of the wife which 
was included in the settlement : — Held : upon 
the marriage again of the surviving husband, 
there was a resulting trust of the income during 
the rest of his life, to the legal personal representa- 
tive of the wife ; & the husband as administrator 


of his wife was entitled to the undisposed of 
income. 

Such a command is not intended to settle such 
part of the property expressly included in the 
deed as is left to revert to the settlor, but to settle 
property which otherwise the deed would not 
affect at all (Kay, J,). — Be Wyatt, Gowan v, 
Wyatt (1889), 60 L. T. 920. 

611. Arrears of annuity — Paid after death of 
husband & wife.] — Tweed ale v, Tweed ale 
(1894), 39 Sol. Jo. 134. 

612. Under terms of separation deed.] — 

Be Simpson, Simpson v. Simpson, No. 663, ante. 

613. Whether interest “ in expectancy.’*] 

• — Testatrix by her will, dated in 1862, gave a 
fifth share of her residuary estate to her daughter 
W. for life, with remainder to her children, but 
if she should die without issue, which event 
happened, ” her share to go to her next of kin 
as if she had not been married.” In 1866 J., 
another daughter of testatrix, married, & by her 
marriage settlement covenanted that any real 
or personal property to which she then was entitled 
for any estate or interest whatsoever in reversion, 
remainder, or expectancy should be settled upon 
the trusts of the settlement. W. died in 1912 
without issue, & leaving J. her sole next of kin : 
— Held : inasmuch as the covenant did not relate 
to any defined spes succcasionis it was too vague 
to be enforceable in equity ; consequently the 
property to which J. became entitled as next of 
kin of her sister was not comprised in the settle- 
ment. — Be Mudge, [1914] 1 Ch. 115 ; 83 L». J. 
Ch. 243 ; 109 L. T. 781 ; 58 Sol. Jo. 117, C. A. 
Annotation : — Refd. Re Lind, Industrials Finance Syndicate 

V. Lind, [1915] 2 Ch. 345. 

614. Property at absolute disposal of one party.] 
— Mackenzie v. Allardes, No. 462, ante, 

615. Property altered In outward form — By 
change of investments.] — Mackenzie v. Allardes, 
No. 462, ante. 

616. Property not capable of being transferred 
by lex loci — Land In Jersey.] — A marriage settle- 
ment, executed in 1897, contained a covenant 
whereby it was agreed that all real & personal 
property to which A. M. H., the intended wife, 
then was or at any time during her coverture 
should be or become entitled, ” except her free- 
hold & leasehold property in Jersey, <& any cash, 
stocks, funds, or other securities, now in the 
actual possession, or standing in the name of 
A. M. n.” should be assured & transferred by 
A. M. H., & all other necessary parties, if any, 
to the trustees of the settlement upon trust to 
sell & hold the proceeds upon the trusts relating 
to the wife’s trust fund. At the date of the 
settlement A. M. H. was absolutely entitled to 
certain real estate in Jersey. In 1901 she became 
absolutely entitled to a share in certain other 
freehold property in Jersey. By the law of that 
country trusts of this character were not recog- 
nised, & all transfers of property were required 
to be made for adequate pecuniary consideration : 
^Held : although the words of the exception 
in the covenant did not exclude the subsequently 
acqmred property of the wife in Jersey, yet, 
having regard to the law of Jersey which rendered 
the transfer of such property to the trustees 
inoperative, it was not caught by the covenant 
to settle. — Be Pbarsb’s Settlement, Pearsb v, 
Pbarsb, [1909] 1 Ch. 304 ; 78 L. J. Ch. 73 ; 100 
L. T. 48 ; 63 Sol. Jo. 82. 


V. Burroughs (1837), l Dr. & Wal. 
149.— IR. 

t. Exception of p/roj^y intended by 
donor to be excepted .] — Purcell v. 


Shkehy (1885), 16 L. R. Ir. 439. — 

IR. 

». PThat property off ededr— Covenant 
to take title to lande to be purchased to 


wife d: self in joint fee d liferent to 
secure annuity — Title taken to self d 
heirs oZone.l— OaiLViK v. Dundas 
( 1826), 2 Wlls. & S. 214.— SCOT. 
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raised by appointment under power 

< ^ settlement, made on the marriage 

of B., she was empowered to appoint that the 
trustees of the settlement should raise out of the 
So nnn sums not exceeding in the whole 

t2,000, & pay the same to B. for her separate use. 
The settlement contained a covenant by B. to 
after-acquired property of the value 
of £200 or upwards. 

The ^ther of B., who died in her lifetime, gave 
a fourth of his residuary estate in trust for each 
daughters, & directed his trustees to 
hoW the shares “ upon the same trusts & with & 
subject to the same powers, including the powers 
^ their respective marriage 

settlements contained witli respect to the funds 
thereby settled.” There were separate settlors, 
separate funds, & separate sets of trustees 
Held : B. was entitled to raise by appointment, 
out of her share of residue, the sum of £2,000 Ac 
the £2,000 was subject to the covenant as to after- 
acquired property . — Re Beaumont, Bradshaw v. 
Packer, [1913] 1 Ch. 325 ; 82 L. J. C3h. 183; 
svb nom. Re Beaumont, BEAUMONT-NESBrrr v. 
Packer, 108 L. T. 181 ; 57 Sol. Jo. 283. 

Annoimona Consd. Re Campbell *8 Trusts, Public Trustee 
V. Campbell, [1922] 1 Ch. 551. Refd. Re Fraser. 1ml i». 

^ Arnell, Re Edwards, Pricket t 

r. Prickett (1924). 93 L. J. Cli. 27G. 


618. Mortgage granted by husband — In con- 
sideration of release of rentcharge.] — A marriage 
settlement dated in 1884 contained a covenant 
for the settlement of the after-acquired property 
of the wife. The husband covenanted to secure 
to her a yearly rentcharge of £500, which he 
charged upon certain property. lie subsequently 
executed a deed for that purpose. Some years 
later the wife released to her husband the rent- 
charge, & the husband mortgaged the property 
to the wife to secure the payment to her of £10,000. 
9'his mtge. was subject to a first mtge. of even 
date. By his will the husband devised the pro- 
perty upon trust for his wife for life, with re- 
mainder to such son of his as should first attain 
twenty-one. After the death of the husband 
the widow, in exercise of her power as tenant for 
life, sold the property. The first mtge. was then 
paid off :—Held : the widow was entitled to the 
£10,000 with interest & the £10,000 was not 
subject to the covenant to settle after-acquired 
property. — Re Biscoe, Biscoe v, Biscoe (1914), 
111 L. T. 902. 


►Sub-sect. 4. — Excepiuons Provided by 
Covenant. 

A. Limitations as to Amount, Time and Source, 
(a) In General, 

619. What property wUhln exception — ^Property 
not given so as to be capable of settlement — Resi- 
duary bequest to trustees to settle upon trusts of 
settlement.] — By a marriage settlement, the 
intended husband & wife covenanted that if the 
wife should become thereafter entitled to pro- 
perty exceeding in value £500, it should be settled 
upon the trusts of the settlement under which the 
wife & husband took life interests, with limita- 
tion over : — Held : in computing this value, a 
residuary bequest to the trustees of the settle- 
ment upon the trusts of it ought not to be reckoned, 
but that the value was to be that of the future 
property, which could be settled. — Forster v, 
Bavies (1861), 4 De C. R & J. 133 ; 31 L. J. 
Oh. 276 ; 6 L. T. 632 ; 8 Jur. N. S. 65 ; 10 W. R. 
180 ; 45 E. R. 1134, L. JJ. 

' — Mentd. Re Wrightson, Wrightson v, Cooke. 

11908] 1 Ob. 789. 


620. — Only property of prescribed value — 

Rising at any one time and from any one source.] — 

A marriage settlement contained a covenant that 
property to which the wife then was, or she or 
the husband in her right should, at any time during 
become entitled, to the value of 
£o0(), should be settled : — Held : the covenant 
must be construed to affect only property of the 
prescribed value arising ” at any one time, & from 
any one source .” — Re Hooper’s Trusts (1865), 
S New Rep. 463 ; 12 L. T. 137 ; 11 Jur. N. B. 
479 ; 13 W. R. 710. 


A.n^tat\om Hood v, Franklin (1873), L. R. IG Eq. 

o ^ Hughes' Settlmt., Hughes v. Schooling, Re 
Smith, Hughes v. Schooling, [1924] 2 Ch. 356. 


621. Legacy & share In residue under 

same will.] — By a marriage settlement it was 
agreed that all property which, during the joint 
lives of the husband & wife, should devolve upon 
the wife or the husband in her right, & which 
should, at the time when the same should respec- 
tively so devolve, exceed the value of £500, should 
be settled upon the trusts of the settlement. By 
a subsequently executed will a legacy of £200 
was left to the wife, & a share of the residuary 
estate of testator was also given to her for her 
separate use, such share being declared to be in 
addition to the legacy of £200. The share of the 
residue exceeded £500 & was paid to the trustees 
of the settlement : — Held : the legacy of £200 
need not bo settled . — Re Middleton’s Will 
(1868), 16 W. R. 1107. 


An^^ion : — Folld. Re Davies, Harrison v. Davis, [1897] 
A on. 204. 


622. ,] — A wife married in 1877 

became, under the will of testator who died in 
1880, entitled to a sum of £180, & also to an un- 
ascertained share of residue assumed to exceed 
somewhat the sum of £20 : — Held : as between 
the husband & wife, although the wife took the 
£180 &: share of residue under the same instru- 
ment, she did so under different titles, & therefore 
Married Women’s Property Act, 1870 (c. 93), s. 7, 
must be applied to each sum separately & not to 
both in the aggregate, so that the £180, being by 
itself ” a sum of money not exceeding £200,” 
belonged. to the wife “for her separate use.” — 
Re Davies, Harrison v, Davis, [1897] 2 Ch. 
204 ; 66 L. J. Ch. 512. 

623. Legacy & share In legacy as next of 

kin to legatee.] — By a marriage settlement it was 
provided that all such further or other portion or 
personal estate, if any, as should during the life 
of the intended wife become vested in or accru(‘ 
to her or as should or might be assignable in law or 
equity either for a vested or contingent interest 
should be assigned to the trustees of the settle- 
ment, & it was also provided that this proviso 
shoidd not extend to any chattel or interest which 
the intended wife might from time to time become 
entitled to either in possession or reversion unless 
every such legacy or interest should at each time 
amount to £500. The wife became entitled under 
the will of her mother to a sum of £1,000 & also 
to a sum of £350 on the death of one of her sisters 
as one of her next of kin. The property of which 
the £350 was a part was also derived from the will 
of the mother by which it was bequeathed to the 
sister for life with remainder to her, the sister’s, 
next of kin : — Held : the £350 was not subject to 
the covenant. — Buller v, Hornby (1871), 25 
L. T. 901 ; 20 W. R. 198. 

624. Sums below amount acquired under 

several appointments— Executed In immediate suc- 
cession to one another.] —Bower v. Smith, No. 
516, ante. 
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Sect* 4. — Covenants to settle after-acquired property : 

Svh-secL 4, A. (a) <fe (b), & B. (a), (&) (c).] 

625. .] — Ee Gerard (Lord), Om- 

PHANT V* Gerard, No. 542, ante* 

626. .] — Re O’Connell, Mawle v, 

Jagoe, No. 643, ante* 

627. Omission ol proviso as to source — 

Whether implied.] — (1) Where a covenant to 
settle after-acquired property is limited to funds 
of a specified amount which shall at any time be 
acquired, a condition is implied that the amount 
shall be made up of funds derived from the same 
source. 

(2) Where a party having entered into such a 
covenant, becomes entitled in possession to pro- 
perty which would be subject to the settlement if 
sufficient in amount, & which has been reduced 
below the specified amount by the exercise of 
powers of advancement, the amount received by 
anticipation must be included for the purpose of 
determining whether the fund is large enough to 
be brought into settlement. — IIooD v. Franklin 
(1873), L. R. 10 Eq, 496 ; 21 W. R. 724. 

AnnoicUion :—As to (1) Apld. He Hughos’ Settlmt., HughoB 

V. Schooling, Ite Smith, Hughes v. Schooling (1924), 94 

L. J. Ch. 57. 

628. Covenant to settle property arising at 

one time — Sums from different sources falling In at 
same time.]— St. Leger v. Magniac, [1880] W. N. 
183. 

629. Reversionary Interest falling in after 

termination of coverture — Below amount at date of 
settlement — Amount reached after coverture.] — 

By a marriage settlement it was agreed that if the 
wife, at the date of the settlement, or if during the 
coverture she or Ijer husband in her right, should 
become seized, possessed of or entitled to any real 
or personal prupei*ty of the value of £500, or 
upwai ds, the same should as soon as circumstances 
would admit, be conveyed to the trustees of the 
settlement. 

Under a will which came into oi>eration prior 
to the date of the settlement, an annuity was 
given to trustees to be applied wholly or in part 
for the benefit of a widow, as the trustees should 
m their discretion think fit, the unapplied balance 
to be accumulated, and the accumulations re- 
maining at the death of the vddow to be divided 
among a class of persons, of whom the wife, party 
to the marriage settlement, was one. 

The period for division happened after the 
determination of the covertiue, & the share of each 
person participating then amounting to over £500, 
but neither at the date of the settlement nor at 
any time during the coverture, did such share 
amount to £500 ; — J7cld : the share was not 
subject to the covenant contained in the settle- 
ment. — Re Welstead, Welstead v* Leeds (1882), 
47 L. T. 331. ^ 

630. Legacy out of general estate & another 

out of real estate — Given by separate codicils of 
same will.] — Re Pares, Re Scott Chad, Scott 
Chad v. Pares, No. 632, post 

631. Reversionary interest belonging to 

wife at time of settlement.] — An ante-nuptial 
settlement contained a clause providing that All 
real & personal property, if any, not hereinbefore 
settled to which the intended wife at the time of the 
intended marriage or at any time during her now 
intended coverture shall be or become entitled 
whether in possession, reversion or otherwise, 
except moneys, chattels & effects ... & except 
also any legacy or other property acquired at one 

the same time not exceeding in amount or value 
the sum of £200 . . . shall as soon as circum- 
stances admit ” be brought into settlement : — 


Held: (1) the exception of “ any legacy or other 
property acquired at one & the same time not 
exceeding in amount or value the sum of £200 ” 
applied to a reversionary interest belonging to the 
wife at the date of the settlement ; (2) in ascer- 
taining for the purpose of the exception the value 
of reversionary interests acquired at one & the 
same time from different sources {a) the value of 
these interests ought not to bo aggregated & (5) 
the value of each interest must be ascertained as 
at the date when it vested in possession . — Re 
Hughes’ Settlement, Hughes v. Schooling, Re 
Smith, Hughes v* Schooling, [1924] 2 Ch. 356 ; 
94 L. J. Ch. 67 ; 133 L. T. 470 ; 68 Sol. Jo. 791. 

(6) Ascertainment of Value* 

632. What must be regarded — Beneficial receipt 
of covenantor — Not amount of gift.] — (1) A 
legacy of £500, which by payment of duty at 10 per 
cent, has been reduced to £450, is not within a 
covenant to settle any after-acquired property of 
the value of £500 or upwards. 

The legatee in each case has to suffer a deduc- 
tion of duty at the rate of 10 per cent., so that each 
of these sums becomes, as far as her beneficial 
receipt of it is concerned, £460 only, & is therefore 
not caught by the covenant (Buckley, J.). 

(2) A legacy out of general estate given by a 
codicil to a will, & a legacy given by another 
codicil to the same will out of the proceeds of sale 
of real estate which has not yet been sold, arc 
acquired at one & the same time, namely, the 
death of testatrix, & from one & the same source, 
namely, testatrix. They must therefore be added 
together & treated as one sum for the purpose of a 
covenant to settle any property to which a married 
woman should become entitled “ at one & the 
same time and from one & the same source.” — 
Re Pares, Re Scott Chad, Scott Chad v* Pares, 
[1901] 1 Ch. 708 ; 70 L. J. Ch. 426 ; 84 L. T. 385. 

633. Reversionary interest — Value of 

interest if in possession — Not actual value as 
reversion.] — Re Mackenzie’s Settlement, No. 
506, ante. 

634. .] — (1) A covenant, by 

husband & wife, to settle property to which the 
wife or the husband in her right shall become 
entitled ” during the coverture, held to include 
property vested in reversion before the coverture, 
& falling into possession during the coverture, 
but not to include property to which they are 
entitled only in reversion during the coverture, 

which falls into possession after the coverture. 
By the marriage settlements of 11. & W., two 
ladies who were each absolutely entitled to a 
share of the proceeds of the sale of certain real 
property subject to a life estate, each of the hus- 
bands & wives covenanted jointly & separately 
that if at any time during the coverture they or 
either of them should become entitled to any pro- 
perty, it should be conveyed to the trustees of 
the settlement upon the trusts thereof. H. & 
her husband survived, & W. & her husband pre- 
deceased the tenant for life : — Held : the share of 
H. was bound, & the share of W. was not bound, 
by the covenant. 

(2) “ The property to be acquired is to be ” of 
the value of £100 or upwards. That seems to, 
me to mean the actual value, & not the estimated 
value of a remainder acquired during coverture, 

& not falling into possession till many years 
afterwai'ds (Wickens, V.-O .). — Re Clinton’s 
Trust, Hotj^way’s Fund, The Same, Weare’s 
Fund (1871), L. R. 13 Eq. 296 ; 41 L. J. Ch. 191 ; 
26 L. T. 169 ; 20 W. R. B20. 

Annotations: — As to (1) Conid* Held v. Held (1880), 31 
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Oh. D. 402: lie Bland’s Sottlmt., Bland v. Perkin, [1905j 
1 Ch. 4. Befd. Re Parson’s, Stockley t?. Parsons (1890), 
45 Ch. D. i Re Cazenove, Perkin v. Blond (1919), 122 
L. T. 181 : Re book’s Settlmt., Re Glaaier’s Settlmt., 
OMJok V. Preston, [1923] 2 Ch. 339. Aa to (2) Difltd. Re 
Hughes’ Settlmt., Hughes v. Schooling, Re Smith, Hughes 
r. Schooling (1924), 94 L. J. Ch. 57. Refd. Comm^l v. 
Keith (1876), 3 Ch. D. 767. Oenerally^ Reid. Lane v. 
Oakes, Mackenzie, Garnishee (1874), 30 L. T. 726. 


635. .] — CoRNMELL r. Keith, 

No. 512, ante, 

636. .] — lie Hughes’ Settle- 

ment, Hughes v. Schooling, Re Smith, Hughes 
V, Schooling, No. 631, ante, 

637. Endowment policy — Value of policy 

at time when effected.] — A marriage settlement 
contained a covenant to settle all real & personal 
property, if any, not thereinbefore settled to 
wliich the wife after the intended marriage or at 
any time during her then intended coverture 
should be or become entitled, either in possession, 
reversion, remainder, or otherwise, except jewels, 
etc., & except also any legacy or other property 
acquired at one & the same time not exceeding 
in amount or value the sum of £200. The husband 
three years after the marriage effected an endow- 
ment policy for £500 on his own life. He paid 
the premiums died in 1909, & his wife received 
the money. There was one son surviving : — 
Held : the value of the policy must be ascertained 
at the time it was effected, when it was not worth 
£200, & the policy moneys were not caught by the 
covenant. — Re Habcourt, White v, Harcourt 
(1911), 105 L. T. 747 ; 56 Sol. Jo. 72. 

638. What must be deducted — Death duties.] — 
Re Mackenzie’s Settlement, No. 506, ante, 

639. .] — Re Pares, Re Scott Chad, 

Scorr Chad v. Pares, No. 632, ante, 

640. Costs.] — Re Mackenzie’s Settle- 

ment, No. 506, ante. 


B, Excepted Property, 

(a) Personal Chattels, 

641. Necessity for express words — Exception of 
jewelry.] — Willoughby v. Middleton, No. 679, 
post, 

642. Exception of consumable goods.] — 

Willoughby v, Middleton, No. 679, ante. 

643. Share of personal estate Including chattels 
— Chattels included in aggregate.] — In a post- 
nuptial settlement A. covenanted to bring into 
settlement any propeity coming to him under an 
intestacy, except chattels of the kinds mentioned. 
A. subsequently became entitled as one of the next 
of kin of an intestate to a share in the intestate’s 
personal estate, which included chattels of the 
kinds excepted from the covenant. In the course 
of administration of the estate these chattels 
were sold : — Held : the interest of A. in the 
intestate’s estate, so far as the estate consisted of 
such chattels, was not an interest in each of the 
chattels specifically, & therefore the interest of 
A. in such chattels, or in the proceeds of sale 
thereof, did not fall within the exception of the 
covenant, but, together with A.’s interest in the 
rest of the estate, was subject to the covenant. — 
Vanneck V, Benham, [1917] 1 Ch. 60 ; 86 L. J. 
Ch. 7 ; 115 L. T. 588. 


(6) Property Otherwise Settled, 

644. On what property binding — Property sub- 
sequently bequeathed to wife for her separate use.] — 

(1) A covenant by the husband alone to settle the 
after-acquired property of the wife does not bind 
her separate property, but such a covenant of the 
husband & wife does. Such a covenant to settle 


does not bind property over which a wife is 
deprived of the power of disposition. 

(2) Covenant by husband & wife to settle all 
after-acquired property, “ not being already 
settled for her separate use : — Held : not to bind 
property subsequently bequeathed to the wife for 
her separate use. — Coventry v. Coventry (18()3), 
32 Beav. 612 ; 2 New Hep. 349 ; 8 L. T. 819 ; 
9 Jur. N. S. 613 ; 11 W. R. 868 ; 55 E. R. 240. 

645. .] — Covenant in a marriage 

settlement to settle the wife’s after-acquired i)ro- 
perty, save & except “ any estate or effects 
already settled to her separate use ” : — Held : 
a legacy afterwards bequeathed to her for her 
separate use was not included in the covenant. — 
Whitgrbave V, Whitgreave (1864), 33 Beav. 
532 ; 55 E. R. 475. 

646. .] — A marriage settlement, in 

which the wife’s property was vested in trustees 
for her separate use, without power of anticipation, 
contained a covenant by the husband & wife that 
if at any time during the joint lives of them any 
further portion, fortune, or estate should come to 
or devolve upon either of them by or under any 
will, or otherwise, they would effectually settb' 
the same, except such future portion, fortune, or 
estate as should be otherwise settled jireviously 
to the same devolving as aforesaid, iqjon the 
trusts of the settlement : — Held : a gift of a legacy 
to the wife for her own solo & separate use, free 
from the debts, control, & engagements of her 
husband, was excluded from the operation of the 
covenant. — K ane v, Kane (1880), 16 Ch. D. 207 ; 
50 L. J. Ch. 72 ; 43 L. T. 667 ; 29 W. R. 212. 

AntLotattons : — Folld. Re Borons’ Settlinl. Trusts, Borens 
Benyon (IHhS), 59 L. T. ()2{> ; Lloyd v. Prichard, 119 USJ 

1 Ch. 265. Refd. Bosworthick v. Bosworthiok, [1926 J P. 

159. 

647. .] — A marriage settlement made 

in Jan. 1877, contained a covenant by the husband 

wife that all property not thereinbefore settled 
to which the wife or the husband in her right then 
was, or should during the intended coverture 
become, beneficially entitled, exccjit jewels, 
trinkets, etc., A except also any property which 
might be settled by the instrument under which it 
was derived, should bo assured Ac transferred to 
or otherwise vested in the trustees upon certain 
trusts. Under an appointment made by an 
indenture, dated July 30, 1883, the wife had 
become entitled to a sum of £10,000 which by 
such indenture, was declared should be for her 
sole & separate use, & should not be subject to 
any trust or agreement for settlement contained 
in any settlement executed upon or in contempla- 
tion of her marriage; — Held: the £10,0()0 was 
settled by the instrument under which it was 
derived, & was not within the covenant. Re 
Berlns’ Settlement Trusts, Berens v, Benyon 
(1888), 59 L. T. 626. , ^ ^ 

648 . Contingent reversionary interests 

not falling Into possession during coverture.]— 
Lloyd v, Prichard, No. 585, ante, 

(c) Other Cases, 

649. Exception of particular freehold & lease- 
hold property — Covenant to settle present & future 
property — Exception confined to present interests.] 

— ^At the date of her marriage in 1897 A. was 
seised of freehold property in Jersey, & she after- 
wards became entitled to other freehold property 
in the island. The settlement contained the usual 
trusts for the wife, husband, & children, & a 
covenant by A. alone to assure Ar transfer to the 
trustees, with certain exceptions her then & 
after-acquired property, “ except her freehold & 
leasehold property in Jersey ” & any cash, etc., 
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Sect. 1. — Covenmiis to settle after-acquired property: 

Suh-sect. 4, B . (c); svb-sect. 5, A .^ B . <& C .] 

“ now in the actual possession or standing in ** 
her name. A. & her husband mortgaged her 
interests in the properties : — Held : having regard 
to the contest, the exception did not exclude 
from the operation of the covenant the property 
of which A. was not possessed at the time of the 
marriage. — Re Pearse’s Settlement, Pearse v. 
Pearse, [1909] 1 Ch. 304 ; 78 L. J. Ch. 73 ; 100 
L. T. 48 ; 53 Sol. Jo. 82. 

650. Exception of property Intended by donor to 
be excepted.] — Thornton v. Bright, No. 654, poa/. 

651. Gift for purpose Inconsistent with 

covenant — Donor ignorant of covenant.] — Where 
a covenant to settle after-acquired property 
contains an exception of “ any property as to 
which in the instrument under which it is acquired 
... an intention is expressed that it shall be 
exempt from this present covenant or from any 
provision of a like nature ” a gift for a declared 
purpose wholly inconsistent with its application 
under the covenant is witliin the exception, 
whether the donor is aware of the covenant or 
not. — Re Thorne, Thorne v. Campbell-Preston, 
[1917] 1 Ch. 360 ; 86 L. J. Oh. 261 ; 116 L. T. 
540 ; 61 Sol. Jo. 268. 


Sub-sect. 5.— Several and Joint Covenants 
BY Husband and Wife. 

A. Covenant by Husband Alone. 

See Married Women’s Property Act, 1907 
(c. 18), ss. 2, 4. 

652. What property affected — Property not re- 
duced into possession dining coverture.] — Bash v. 
Dal WAY, No. 301, ante. 

653. .] — By a marriage settlement in 

1859 real estate was settled for the benefit of S. 
<& her husband W. for their lives & then for the 
(‘hildren of S. as she should by deed or will appoint, 

in default, to them in equal shares, & if no 
such child then for such persons as S. should by 
deed or will appoint, &; in default for S., her heirs 
& assigns. & in the settlement was a covenant 
by W. that after-acquued property of S. should 
be conveyed to the trustees to be held by them 
upon the trusts of the settlement. W. & S. 
married & had four children, one only of whom 
was now living. W. died in 1891. By her will 
made in that year S. “in pursuance of all powers 
& authorities in anywise enabling me thereto ” 
directed, limited, & appointed her residuary 
estate as to a moiety for her son M. & his wife & 
children, & as to the other moiety to persons not 
objects of the special power. She died in 1898. 
During her coverture she had become entitled to 
certain real ife personal estate which was never 
conveyed to the trustees of the settlement : — 
Held: (1) the after-acquired property was not 
bound by the covenant in the settlement ; 
(2) there was not sufficient evidence to show an 
intention on the part of testatrix to exercise her 
special power of appointment in favour of her 
son M . — Re Rickman, Stokes v. Hickman (1899), 
80 L. T. 518. 

654. Property subject to directions Incon- 

sistent with settlement.] — ^A. by his marriage settle- 
ment, covenanted, that if his intended wife, or 
he in her right, should, during coverture, become 
entitled to any property, he would, unless other- 
wi^ expressly directed by the deed or will under 
which she should become entitled, convey the 
same on the trusts of the settlement ; — Held : the 


covenant did not extend to property left to the 
wife’s separate use. — Thornton v. Bright (1836), 
2 My. & Cr. 230 ; 6 L. J. Oh. 121 ; 40 E. H. 
628, L. 0 . 

Annotations: — Distd. Butcher v. Butcher (1851), 14 Boav. 
222. Apld. Ewart V. Ewart (1853), 11 Hare, 27C. Consd. 
Bamsdou v. Smith (1854), 2 Drew. 298. Apld. Main- 
waring’s Settlmt. (1866), L. H. 2 Eq. 487. Reid. Iff 
D'Estampos* Settlmt., D'Estampes v. Crowe (1884), 63 
L. J. Ch. 1117 ; Re Thorue, Thome v. Campbell -Preston, 
[1917] 1 Ch. 360. MenM. Fry v. Capper (185^, Kay, 
163 : Morse v. Martin (1865), 34 Beav. 600 ; Re Teague’s 
Settlmt. (1870), 22 L. T. 742 : Re Cunynghame’s Settlmt. 
(1871), L. R. 11 Eq. 324 ; Re Pocock’s Policy (1871), 0 
Ch. App. 449, n. ; Busk v. Aldam (1874), L. 11. 19 Eq. 16 ; 
Re Ridley, Buckton t\ Hay (1879), 11 Ch. D. 645 ; Cooper 
V. Laroche (1881), 17 Ch. D. 368 ; Sootney v. Lomer 
(1885), 29 Ch. D. 535 ; Re Mackenzie, Bain v. Mackenzie, 
[1916] 1 Ch. 125. 

655. Property for wife’s separate use with- 

out power of anticipation.] — A marriage settle- 
ment recited an agreement that the future 
property of the wife should be settled, but the 
covenant to settle was on the part of the husband 
alone, to execute all necessary deeds, as that such 
property should, so far as he was concerned, be 
vested in the trustees on the trusts of the settle- 
ment : — Held : property afterwards given to the 
separate use of the wife was not liable to be 
settled. — Hammond v. Hammond (1854), 19 

Beav. 29; 3 Eq. Rep. 119; 3 W. R. 36; 52 
E. R. 259. 

An7wtation : — Refd. Young r. Smith (1865), 35 Bear. 87. 

056 . ,] — Coventry v. Coventry, 

No. 614, ante. 

057 , .] — Husband covenanted with 

his wife & the trustees of his marriage settlement 
that he would at the request of the trustees join 
with the wife in or otherwise do all such acts as 
might bo required on his part in settling the 
after-acquired property of the wife ; it was 
thereby agreed & declared that in the meantime 
imtil such settlement should be made the property 
should be held upon the trusts upon which the 
same was thereby covenanted to be settled : — 
Held : after-acquired separate property of the 
wife was not bound by the covenant. — Re Mac- 
PHERSON, MllCPHERSON V. MACPHERSON (1886), 

55 L. J. Ch. 922. 

658, Reversionary property of wife — 

Covenant merely executory.] — By marriage arts, 
the intended husband agreed to settle, when 
required, one moiety of the wife’s reversionary 
interests, after the death of the tenant for life 
reduced one moiety into possession & gave a 
release for the same, but he never executed a 
settlement or assignment of the other, & died in 
the lifetime of the wife : — Held : as the covenant 
was only the covenant of the husband & not of 
the wife, & merely executory, ho never having 
executed any assignment, the wife was not 
bound. — Cramer v. Moore (1855), 3 Sm. & G. 
141 ; 25 Ij. T. O. S. 31 ; 1 Jur. N. S. 915 ; 3 
W. R. 347 ; 65 E. R. 698. 

659. Husband’s covenant contained in operative 
part — Whether controlled by agreement in recitals.] 
— ^A marriage settlement contained a recital of an 
agreement that after-acquired property of the wife 
should be settled. The corresponding operative 
part was a covenant by the husband alone, with- 
out the usual words, “It is hereby agreed ” ; — 
Held : the covenant was not controlled by the 
recital, & was not binding on the wife. — Young v. 
Smith (1866), L. R. 1 Eq. 180; 35 Beav. 87; 
11 Jur. N. S. 963 ; 55 E. R. 827. 

Annotations .—Distd. Loe v. Lee (1876), 4 CU. D. 1 75. Consd. 
Re De Ros* Trust, Hardwioke r. Wllmot (1885), 31 Ch. D. 
81. Apld. Re Maephorson, Maopherson v. Maephersou 
(1886), 55 L. J. Ch. 922. Refd. Buokland v. Buokland, 
11900] 2 Ch. 534. Mentd. Crouch v. Crouch, [1912] 1 
K. B. 878. 



621 


Pakt III. — Contracts tor Settlements. 


660. .] — A marriage settlement con- 

tamed a recital of an agreement that all such 
personal estate above a certain value as should 
during the coverture be given or bequeathed to 
or otherwise vest in the \^e should be settled, & 
that the husband should enter into the covenant 
in that behalf thereinafter contained. The corre- 
sponding operative part of the deed was a covenant 
by the husband alone, without the usual words 
“It is hereby agreed,” that he & his wife would 
settle such property, & that until such settlement 
the husband & wife should stand possessed of the 
same upon the trusts of the settlement. The 
wife as well as the husband executed this settle- 
ment, & during the coverture property was given 
to the wife for her separate use : — Held : the 
operative words were sufficiently ambiguous to 
enable the ct. to look at the recitals, & on the 
whole instrument the wife’s after-acquired sepa- 
rate property was bound by the covenant. — Re 
De Ros’ Trust, Hardwicke v. Wilmot (1885), 
31 Ch. D. 81 ; 55 L. J. Ch. 73 ; 53 L. T. 524 ; 
34 W. R. 30, C. A. 

Annotations Apld. lie Macphersoii, Maenherson v. ]\rac- 
phorson (1880), \u J. Ch. 1)22. Consd. lie CoRhlaii, 
Hrouffhton v. liroujjrhtoii, [1894] a Ch. 70. Distd. lie 
Haden, Colin{? lladen, [18981 2 Ch. 220. Refd. lie 
iliekinan, .Stokos v. Jtickmau (1899), 80 L. T. r»18. 

661. Wife a party to & executing deed.] — By 

an ante -nuptial agreement, signed by the intended 
husband & wife & the parents of the wife, the 
Iiarents agreed to appoint a share of certain real 
estate, which was subject to their life interest &> 
to the appointment of them <& the survivor of 
them, to the wife, & the husband agreed that “ he 
would settle ” his wife’s reversionary share of the 
said real estate upon the usual trusts for tlie 
husband & wife, & their children. The wife’s 
father having survived her mother, released the 
power & granted the estate after his deatli, giving 
his said daughter a share. The wife predeceased 
the husband & left two children. The property 
being still reversionary, an action was brought by 
the husband & one of the children against the 
other child, the wife’s heir-at-law, for specific 
performance of the agreement ; — Held : the 
agreement bound the wife as having assented to 
her father’s stipulation, & also her heir-at-law, & 
specific performance ordered accordingly. — L pje 
V. I.ee (1876), 4 Oh. D. 175; 46 L. J. Ch. 81; 
30 L. T. 138 ; 25 W. R. 225. 

Annotations : ~ FoUd, lie ])(3 Ros’ Trust, llardwicko v, 
Wilmot (1885), 31 Ch. D. 81 ; lie lladen, Colins v. Haden, 
11898] 2 f'h. 220. Consd. Lloyd v. Prichard, 11908] 1 Ch. 
265. Reid. Ji< Kiokman, Stokes v. Rickman (1899), 80 
T|. T. 518. Mentd. Eccl. Comi-S. v. I’iiuicy, [1899] 1 Ch. 

662. .]— -Re Be Ros’ Trust, Hardwicke 

V, Wilmot, No. 660, ante. 

663. ,] — A marriage settlement contained 

a covenant by the husband alone that all the real 
& personal estate above a certain value which 
should at any time during the coverture by any 
means be acquired by the wife or the husband in 
her right should forthwith be settled upon the 
trusts of the settlement. The wife was a party 
to & executed the deed. During the coverture 
she became entitled under the will of her father 
to certain real estate ; — Held : the property in 
question was bound by the covenant. — Re Haden, 
COLINO V. Haden, [1898] 2 Ch. 220 ; 07 L. J. Ch. 
428. 

Ai}^tations Consd. Lloyd r. Prichard, [1008] 1 Ch. 265. 
Reid. Re Rickman, Stokes v. Rickman (1899), 80 L. T. 
.518. 

664. Covenant by husband for ** all other 
necessary parties — Wife not bound.] — Re Gray, 


p. Maclean (1899), cited in [1900] 

W. N. at p. 76. 

Annotation : — PoUd. Rc Smith, Robson v. Tidy, [1900] W. N. 
75. 

665. .] — Re Smith, Robson v. Tidy, 

[1900] W. N. 75. 

Reversionary interests not failing Into pos- 
session during coverture.] — See Nos. 495, 501, 504, 
507, 521 524, 583, ante. 


B. Covenant hy Wife Alone, 

See Married Women’s Property Act, 1907 
(c. 18), ss. 2, 4. 

666. What property affected — Only property 
within disposition of wife.] — Coventry v. Coven- 
try, No. 644, ante. 


C, Express Covenant hy Husband and Wife. 

See Married Women’s Property Act, 1907 
(c. 18), ss. 2, 4. 

667. What property affected — Separate pro- 
perty of wife.] — A feme being entitled to a rever- 
sionary interest in property for her separate use, 
both she A, her intended husband separately 
covenanted to settle any property which she, or 
her husband in her right, was or might become 
entitled to, upon certain trusts ; the above interest 
having fallen into possession : — Held : it was 
subject to the trusts of the settlement. — Tawney 
V. Ward (1839), 1 Beav. 563 ; 8 L. J. Ch. 319 ; 
48 E. R. 1059. 

Annotation: — Mentd. Piitchard v. Nuriia (1855), 25 L. T. 

O. S. 60. 

668 . .] — Husband & wife covenanted 

to vest in the trustees of their settlement, upon 
the trusts thereof, “ all property which should 
come to her absolutely, & not bound by any 
trust or provision, otherwise than for her abso- 
lute use ” : — Held : property bequeathed to her 
“ for her separate use absolutely ” was bound by 
the covenant. — Milford v, Peile (1854), 17 
Beav. 602 ; 2 W. R. 181 ; 51 E. R. 1160. 

Annotations: — Reid. Ramadeii v. Smith (1851), 2 Drew. 

298 ; lie Van Straubcnzoc, Boustcad r. Cooper, 11901] 

2 Ch. 779. 

669. .] — Coventry v. Coventry, 


No. 614, ante, 

670, .] — By an ante-nuptial settle- 

ment the husband & wife covenanted with the 
trustees to settle aU i)rt>perty to which the wife 
then was or during the coverture she or her 
husband in her right should become entitled by 
devise, bequest or otherwise “ for any estate or 
interest whatsoever.” During the coverture the 
wife’s father died, having by his will devised 
& bequeathed a moiety of his residuary real A 
personal estate to her “ for her separate use, 
independently of any husband ” : — Hdd : the 
moiety was bound by the covenant. — Re Allnutt, 
PoT'r v. Brassey (1882), 22 Ch. 1). 275 ; 48 L. T. 
155 ; 31 W. R. 469 ; sub nom, Rc Alnutt, Porr 


V, Brassey, 52 L. J. Ch. 299. 

“ - y. Spooner (1884), 26 

^n. /. Walker v, Crawshay, 

11891] 3 I’h. 176 ; Re Thorne, Thorne v. C.ampbcll-Preston, 


11917] 1 Ch. 360. 

671 . Property accruing to husband after 

bankruptcy.] — Arts, were executed previous to a 
marriage, by which the husband A wife agreed, 
that all property, estate A effects to which the 
husband or wife might thereafter become entitled, 
should be settled to sucli uses as the wife should 
appoint ; A in default, on trusts for the husband, 
wife A children. At the time, neither husband 


nor wife had any property, the husband was 
insolvent, A soon after the marriage took the 
benefit of Insolvent Act. Property subsequently 
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Settlements. 


Sect, 4. — Covenants to settle ajter-acquired property : 

Suh-sect, 5, C. c€r D, ; svh-sects, 6 & 7.] 

descended on him ; — Held : as against his assignee, 
it was bound by the arts. — Habdey v. Green 
(1849), 12 Beav. 182 ; 18 L. J. Ch. 480 ; 14 L. T. 
O. S. 866 ; 13 Jur. 777 ; 60 E. B. 1029. 
Anrwtations .-—Reid. lie Clint, Ex p. Holland (1873), L. Ji. 
17 Eq. 115 ; Chnrstoii r. Bnller (1897), 77 L. T. 4.5 ; lie 
BeiB^Ex p. aoiigh, [1904] 2 K. B. 7G9. Mentd. He Clarkcj, 
Coombe v. Carter (1887), 35 Cb. D. 109. 

672. Reversionary interest in personalty — 

Falling into possession alter death of husband.] — 
Previous to her marriage A. was entitled to a 
reversionary interest in personal property. By 
settlement before marriage, after a recital that it 
had been agi'eed that any property to which the 
husband & A., or cither of them in her right, 
“ should by any means become absolutely entitled 
tt),” should be settled, the husband & A. jointly & 
severally covenanted with the trustees, that if 
at any time “ during the marriage ” tlie husband 
& A. or either of tliem in her right, should by gift, 
etc., “ or otherwise howsoever, become entitled 
to any real or personal property ” to the amount 
of £100 and upwards, the same should be assigned 
to the trustees, “ so far as the estates or interests 
in such future property would extend.’* After 
the death of A. & her husband the property fell 
into possession : — Held : it was included within 
the terms of the above covenant . — Be Hughes’s 
Trusts (1863), 4 Giff. 482 ; 66 E. II. 776 ; 
suh nom Re HiiJii’s Trusts, 8 L. T. 825 ; 9 Jur. 
N. S. 942 ; 11 W. R. 930. 

Annotation: — N.P, Jie Clinton’s Trusts, Holloway’s Fund, 
The Same, Weare’s Fund (1872), L. H. 13 Fq. 295. 

.I—See, also, Nos. 496, 498-500, 502, 

503, 505, 608-511, 619, 580, 585, ante. 

Effect of general words of agreement.] — See 

Sub-sect. 6, D., post. 


D. General Words of Agreement, 

See Married Women’s Pi’operty Act, 1907 (c. 18), 
ss. 2, 4. 

673. Effect of — Actual covenant by husband 
alone.] — By the settlement made on the marriage 
of an English lady with a foreigner, her Bank 
annuities were settled in trust for her, her husband, 
A their children ; & her real estates were directed 
to be sold & the produce held on similar trusts, 
& it was agreed between all the parties, & the 
husband covenanted, that in case any real or 
personal estate should vest in the wife, or in him 
in her right, he, as far as he lawfully could, would, 
either alone or in concurrence with his wife, 
settle the same upon the trusts, & subject to the 
powers, etc., therein expressed concerning the 
Bank annuities. Real estates descended on the 
wife. The husband & some of the children were 
aliens : — Held : the lands descended were bound 
by the covenant, & they ought to be sold & the 
produce invested on the same trusts as the Bank 
annuities. — Master v, Db Croismar (1848), 11 
Beav. 184 ; 17 L. J. Ch. 466 ; 11 L. T. O. S. 530 ; 
12 Jur. 762 ; 60 E. R. 787. 

Annotation Refd. lie Pearse’H Settlmt., Pearsc v. Pcarsc, 

[1909] 1 Ch. 304. 

674. .] — ^A marriage settlement con- 

tained a clause, by which it was agreed, & the 
husband covenanted that if any real or personal 
estate should descend or devolve to or vest in the 
wife or in any person in trust for her, the husband 
should make, do &; execute or cause or procure 
to be made, done or executed or join or concur 
with the wife in making doing or executing all 
such acts, deeds, etc., as should be necessary for 
settling such property on the trusts of the settle- 
ment, A legacy was left to the wife for her 


separate use : — Held : it did not come within the 
agreement & covenant to settle, contained in the 
settlement. — Ramsden v. Smith (1854), 2 Drew. 
298 ; 2 Eq. Rep. 660 ; 23 L. J. Oh. 767 ; 23 L. T. 
O, S. 166 ; 18 Jur. 660 ; 2 W. R. 436 ; 61 E. R. 
734. 


Annotations :—'DiBtd, Campbell v. Balnbridpre (1868). L. K. 
6 Eq. 269. Apld. Dawes v. Tredwell (1881), 18 Ch. D. 
354. Consd. Be D’Estampes’ Settlmt., D’Estampes v, 
Crowe (1884), 63 L. J. Ch. 1117. Apld. Be Macphorson, 
Macpherson v. Maopherson (1886), 55 L. J. Cl^ 922 ; 
Smith, Robson v, Hdy, [1900] W. N. 75. Refd. Wil- 
loughby V. Middleton (1862), 2 John. & U. 344 ; Jie 
Portadown Dungannon Sc Omeigb Junction By., hx p. 
Young (1867), 15 W. R. 979 ; Lee v. Lee (1876), 4 Ch. D. 
175 ; Be Campbell’s Policies (1877), 6 Ch. D. 686 ; Han- 
cock V. Hancock (1888), 38 Ch. D. 78 ; Be Rickman, 
Stokes V. Rickman (1899), 80 L. T. 518. 


675. .]— (1) A deed of settlement to 

which the wife, the husband & trustees were 
parties, executed before marriage, contained the 
following clause : It is hereby declared & agreed 
by A between the parties hereto, & the husband, 
does hereby for himself, his lieirs, exors. A 
administrators, covenant, promise, A agree to 
A with the trustees, their exoi’S. A administrators 
that if the wife, or the husband in right of the 
wife shall, at or upon the marriage, or at any time 
thereafter, become interested in or entitled to 
any sum or sums of money, or real or personal 
estate, etc., which already has or have been, or 
shall or may at any time or times hereafter be 
given or bequeathed, or which shall descend to 
the wife, that then same shall be A remain, etc., 
upon the same trusts, etc., as are hereinbefore 
mentioned, etc., of A concerning the trust-moneys, 
stocks A premiums hereinbefore assigned. The 
husband died, A after his death certain property 
in which his wife, during his life, had a 
reversionary interest, fell into possession : — Held : 
the covenant was binding on the husband alone. 

(2) Clause in a marriage settlement relative to 
the settlement of the wife’s after-acquired pro- 
perty ; — Held : upon the construction of the 
language, not to comprise, as against the wife 
surviving, either property coming to the wife after 
her husband’s death, or property in which a re- 
versionary interest vested in her during the 
coverture, but which did not vest in possession 
untU after the husband’s death.— Reid v, Kenrick 
(1855), 3 Eq. Rep. 1031 ; 24 L. J. Ch. 603 ; 25 
L. T. O. S. 193 ; 1 Jur. N. S. 897 ; 3 W. R. 630. 

Annotations : — Consd. Be D’Estampes' Settlmt., D’Estampes 
V. Crowe (1884), 53 h. J. Ch. 1117. Refd. Carter v. Carter 
(1869), L. R. 8 Eq. 551 ; Dickinflou v, Dillwyn (1869), 
L. R. 8 Eq. 546. 


070, ,] — Dawes v, Tredwell, No. 

602, ante. * 

677. Covenant by husband on behalf of 

himself & others.] — B utcher v. Butcher, No. 
602, ante. 

07g, ,] — Townshend V, Harrowby, 

No. 530, ante, 

679. .] — (1) A marriage settlement 

contained a recital of an agreement that the hus- 
band should covenant to settle future property 
coming to the wife, followed by an agreement by 
all parties, A a covenant by the husband, that the 
wife’s future property should be settled : — Held : 
property bequeathed to the wife’s separate use 
was bound by the covenant. 

The covenant being to settle “ any real or per- 
sonal estate or effects ” on trusts for sale A invest- 
ment : — Held : (2) no exception could be implied 
as to specific jewels ; (3) the words “ any real or 
personal estate or effects ” included trinkets. 

(4) Goods qv^ ipso vsu consumuntur would not 
be included, but everything else, unless the election 
should be against the settlement, must pass to 
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the trustees (Page-Wood, V.-0.)» — Willoughby 

V. Middleton (1862), 2 John. & H. 3^ ; 31 L. X 
Ch. 683 ; 6 L. T. 814 ; 8 Jur. N. S. 1055 ^ 5 10 W. R. 
460 ; 70 E. R. 1089. 

Annotations: — As to (1) Apld. De Serre v. Clarke (1874), 
L. R. 18 Eq. 687. Eefd. Coventry v. Coventry <18G3). 
8 L. T. 819 : Smith v, Lucas (1881), 18 Ch. D. 631. 
ChnerallVt Reid. Re Queade’s Trusts (1845), 64 L. J. Ch. 
786 : Codrlnfirton v, Codrinfirton (1875\ 45 L. J. Ch. §60 ; 
Re D*E8tampeB* Sottlmt., D^Estampes v, Crowe (1884), 
63 L. j. Ch. 1117 ; Re Wheatley, Smith r. Spence (1884), 
27 Ch. D. 606 : Re Vardon’s Trusts (1885j, 31 Ch. D. 275 ; 
Bateman v, Faber, [1898] 1 Ch. 144. Mentd. Drown v. 
Brown (1866), L. R. 2 Eq. 481. 

680. .] — In a marriage settlement, it 

was declared, & the husband covenanted, that in 
case at any time during the coverture any real, 
personal, or mixed estate of the value of £500 
should come to or vest in the wife, or the husband 
in her right, at law or in equity, by devise, descent, 
gift, or otherwise, it should be conveyed & assigned 
from time to time without delay by the husband, 
his exors. & administrators, & the wife upon the 
trusts of the settlement : — Held : a legacy given 
to the separate use of the wife was within the 
covenant. — C ampbell v. Bainbridge (1868), L. R. 
6 Eq. 269 ; 37 L. J. Ch. 634 ; 19 L. T. 254 ; 17 

W. R. 3. 

Annotations : — Consd. Re D’Estampes* Settlmt., D’Estampos 
V. Crowe (1884), 53 L. J. Ch. 1117. Refd. Dawos v. Tred- 
weU (1881), 18 Ch. D. 354. 

681. .] — By a settlement executed in 

contemplation of a marriage between C. & W. 
certain stocks were settled by W. upon the trusts 
therein declared, & it was also thereby agreed & 
declared by & among the parties thereto, & W. 
did thereby covenant with the trustees of the 
settlement, that all such real & personal estates 
& effects as C. should be at the time of the solemni- 
sation of the intended marriage, or as she, or W. 
in her right, should during the intended coverture 
become seised or possessed of or entitled to, 
should or might, when <& so soon & so far as the 
rights, interests, & powers of W. <fe C., or either of 
them, in or over the same would allow, be 
conveyed, assigned, assured, & made over re- 
spectively & vested in the trustees of the settle- 
ment upon the trusts therein declared C. at the 
date of the marriage was entitled to a vested 
reversionary interest in certain personal property 
under her father’s marriage settlement, subject 
to her mother’s life interest therein, W. died in 
1872. The mother died in 1883 i—^Held : the 
covenant to settle property to which C. was 
entitled at the date of the marriage, or might 
afterwards become entitled to, was not merely 
the covenant of the husband, but the words of 
the covenant applied to both husband & wife, & 
C.’s vested reversionary interest was bound by 
the settlement . — Re D’Estampes’ Settlement, 
D’Estampes V, Crowe (1884), 53 L. J. Ch. 1117. 
Annotation : — Reid. Re De Ros, Hardwlcke v. Wilmot (1885), 

55 L. J. Ch. 73. 


SuB-SECTr 6 . — Effect op Married Women’s 
Property Acts. 

See Husband & Wipe, Vol. XXVII., pp. 86-88, 
Nos. 671-681. 


Sub-sect. 7. — Operation op Covenants. 

682. Whether operathig as conversion— No Im- 
mediate trust— Without request of husband & wife.] 
— settlement contained the usual covenant by 
the husband & wife to assign after acqufred pro- 
perty of the wife to trustees, with a proviso that 


it should be lawful for the trustees at the request 
of the husband & wife during their joint lives & 
of the survivor during his or her life, & afterwards 
at the discretion of the trustees, to scU & dispose 
of such property invest the proceeds upon the 
trusts of the settlement. The wife afterwards 
became entitled to leaseholds & specific personal 
chattels : — Held : the trustees were not for the 
present to convert these things without the 
request in writing of the husband & wife. — Hopb 
V. Hope (1855), 1 Jur. N. S. 770 ; 3 W. R. 017. 
Annotation : — Consd. Re Van StrauLenzee, Boustcad i\ 

Cooper, [1901] 2 Ch. 779. 

683. Application of rule in Howe v. Dart- 

mouth.] — (1) The rule in Howe v. Earl of Dart- 
mouth, No. 2090, post, does not apply in the case 
of a settlement by deed, & apparently only applies 
where there is a disposition by will of residuary 
personal estate given as one fund to be enjoyed 
by several persons in succession. 

(2) The covenant to settle after-acquired pro- 
perty is a contract which has to be performed in 
strict accordance with its terms (Cozens-Hardy, 
J .). — Re Van Straubenzee, Boustead v. Cooper, 
[1901] 2 Ch. 779 ; 70 L. J. Ch. 825 ; 85 L. T. 541 ; 
17 T. L. R. 755 ; 45 Sol. Jo. 738. 

Annotation : — Refd. Re NicbolHori, J<'a«[o r. Nicholson, 

[1909J 2 Ch. 111. 

684. Whether operating as trust — Post-nuptial 
settlement.] — A covenant by a settlor to transfer, 
convey, & assure property, if any, which he might 
thereafter acquire, if of a certain value, does not 
amount either to an imperfect declaration of 
trust, or to an incomplete assignment of the 
property, if any, which afterwards came to be 
acquired, upon whicli this ct. will operate. 

W., by a post-nuptial settlement, m considera- 
tion of natural love & affection, <fc for divers other 
good causes considerations, covenanted to 
transfer, & convey, Ac assure all property to which 
he might thereafter become entitled “ at any time 
or times, by gift, descent, succession, or otherwise, 
from or through his mother,” if of a certain amount 
in value at any one time, to trustees upon the trusts 
of that settlement. At the date of the settlement 
he was entitled to certain interests in remainder, 
subject to Ids mother’s life interest. Afterwards 
he became entitled in reversion to another fund, 
subject to a life interest given to his mother ; &, 
lastly, his mother died, leaving him property by 

will : Held : none of all these funds were in 

equity affected by the trusts of the scUloinent by 

virtue of the covenant. ^ j 

Qu, .* whether any & which of such funds are 
comprised in the covenant at all ? Wilkinson v» 
Wilkinson (1857), 4 Jur. N. S. 47. 

0 g 5 , .] — A covenant to settle aiter- 

acquired property upon ceiiain trusts binds such 
property in equity immediately it becomes re- 
ceivable into the settlement funds, ^ even though 
it is not in fact added to sucli settlement funds 
it is nevertheless trust property, & if it can be 
traced into the possession of a mere volunteer the 
trustees of the settlement can claim it from such 
volunteer or his legal pc^nal repre^sentatives.— 
PULLAN V. Kob, 11913] 1 Ch. 9 ; 82 L. J. Oh. 37 , 

MenMLi?imd°fndii;trials Finance Syndicate 

V Lind. [1915J 2 Ch. 345. 

686. Whether operating as Incomplete assign- 
ment.! — ^Wilkinson v . Wilkinson, No. 684, ante. 

687. Effect of bankruptcy of covenantor.]— 
Debtor by bill of sale assigned for value to a 
creditor certain specified chattels at his place oi 
business, “ & all other chattels which mght be 
or at any time thereafter be brought theroon in 
addition to or in substitution thereof. Debtor 
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Sect. 4. — Coveiianis to settle ajier-acquired property: 

Sub-seci. 7, Parts IV. V. Sects. 1 2 : 

Sub-secU. 1 & 2^ A. & B.] 

became bkpt., & after his order of discharge 
brought other chattels upon the premises. The 
creditor did not prove for his debt in the bkptcy. : 
— Held : the assignment of the after-acquired 
chattels, although absolute in form, amoimted 
merely to a contract to assign for the breach of 
which the assignor incurred a liability provable 
in his bkpcy., & from which he was released by 
the order of discharge ; consequently the goods 
brought on the premises after the order of discharge 
could not be seized by the creditor under his bill of 
sale. Qu. : whether the same rule applies to a 


covenant in a marriage settlement to settle future 
property. — Collyer v. Isaacs (1881), 19 Oh. D. 
842 ; 61 L. J. Oh. 14 ; 45 L. T. 667 ; 30 W. R. 
70, 0. A. 

Annotations : — Difltd. Ttc Peis, Ex p. Clough, [1904] 2 K. P. 
769. Beld. Robinson v. Oinmanney (1882), 21 Ch. D. 
780 : Pullan v. Koo, [1913] 1 Ch. 9. Mentd. Clements r. 
Mathews a882), 47 L. T. 251 ; Joseph v. Lyons (1884), 
15 Q. B. D. 280 ; Abordare & Plymouth Co. v. Hankey 
(1887), 3 T. L. R. 49,3 ; Re Bastable, Exp. Trustee, [1901] 
2 K. B. 518 ; Re Lawley, Zaisor v. Lawley (1902), 71 
L. J. Ch. 895 ; Re Pallas, [1904] 2 Ch. 385 ; Re Lind, 
Industrials Finance Syndicate v. Lind, [1915] 2 Ch. 345 ; 
Performing Right Soc. v. London Theatre of Varieties, 
[1924] A. C. 1 ; Re Wait, [1927] 1 Ch. 600. 

SeCf further^ Bankruptcy, Vol. IV., p. 310, Nos. 
2901, 2902 ; Vol. V., pp. 733, 851, 852, Nos. 6350, 
7153, 7154, 7160. 


Part IV. — Capacity of Parties. 


Infants— Avoidance of contracts by infants 
generally.] — See Infants, Vol. XXVIII., pp. 156 
et seq, 

Infants’ settlements on marriage— At 

common law.] — See Infants, Vol. XXVIII., pp. 
205-214, Nos. 652-731. 

Under statute.] — See Infants, ^^ol. 

XXVIII., pp. 214, 215, Nos. 732-755. 


Settlements on marriage of ward of court.] — 

See Infants, Vol. XXVIII., pp. 344 et seq. 

As to jurisdiction of court in respect of 
wards of court generally.]— Infants, Vol. 
XXVIII., pp. 335 et seq. 

Lunatics.] — See Lunatics, Vol. XXIII., p. 139, 
Nos. 165-170. 


Part V. — Consideration for Settlements. 


Sect. 1.— IN GENERAL. 

Sec, generally^ Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 162-178, 229-242. 

688. Grant of estate tall.] — iLlinaston v. 
Lloyd (1622), Palm. 213 ; 81 E. R. 1048. 

689. Agreement to free from incumbrances & 
settle — Death of husband before settlement made.] 
— Meredith v. Wynne (1710), Gilb. Ch. 70 ; 
Prec. Ch. 312 ; 25 E. R. 49. 

Annotation Rdd. Salwcy v. Saiue> (1770), Ainb. 692. 

690. Portion settled on wife — Agreement by 
husband & wife to release rights — In father’s per- 
sonal estate.] — A. & his wife covenant in articles 
before mariiage, in consideration of £2,000, the 
wife’s portion, to release aU the right that might 
accrue to them out of her father’s personal estate, 
by the custom of London. 

In this case there appeared to he a valuable 
consideration for the agreement in the articles 
because at the time the £2,000 was given defts.’ 
wife was entitled to no part of the estate of her 
father & it was given for her advancement in the 
world (Lord Habdwicke, C.). — Ives v. Medcalpb 
(1737), 1 Atk. 63 ; 26 E. R. 42, L. C. 

Annotations: — Consd. Lee v. Head (1855), 1 K. & J. 620. 

Refd. Morris v. Burroughs (1737), 1 Atk. 399 ; Herne r. 

Heme (1741), Bam. Ch. 430 ; Hidout v. Palii (1747), 3 

Atk. 486 ; Honnor v, Morton (1828), 3 Russ. 65. Mentd. 

Campbell v. Twemlow (1814), 1 Price, 81 ; Boileau r. 

Rutlln (1848), 2 Exch. 665. 

691. Settlement on trust to pay debts« etc. — 
Heir in tail Joining to charge settled estate.] — ^A. 

having an e^te in fee of £6,000 a year, & being 
tenant for life without impeachment of waste of 

PART V. SECT. 1. 

b. Release of dower.] — The release by 
a married woman since 1837, of her 
dower rights, is not a valuable con- 
sideration for a settlement of lands 


another estate of £5,000 a year, with the reversion 
in fee after an estate in tail male in B. his only son 
by a former marriage, became indebted by mtge., 
annuities, & otherwise, to the amount of near 
£100,000. A. & B. joined in conveying both 
estates to trustees, upon trust by sale or mtge., 
sale of timber, or by rents & profits, to pay debts, 
&- to apply so much of the rents & profits of what 
should remain unsold as should seem meet to 
them, as a sinking fund, & to pay the residue 
to A. & to settle tlie remaining trust estates, 
subject to an annuity of £1,000 to B. for the joint 
lives of him & A., upon A. for life without impeach- 
ment of waste, with power to lease for twenty-one 
years only ; remainder to trustees to preserve, 
etc., remainder, subject to a jointure to the wife 
of A. & portions for children by her, to the joint 
appointment of A. & B. ; in default thereof to 
the appointment of B. surviving ; in default 
thereof to B. in tail male ; remainder to the other 
sons of A. in tail male ; remainder to B. in tail ; 
remainder to the daughters of A. in tail, with cross 
remainders ; remainder to B. in fee ; with powers 
of leasing & full powers of management in the 
trustees, & a provision for the appointment of 
new trustees, as vacancies should happen. The 
trustees raised £50,000 by mtge. of the settled 
estate, which they applied to the debts ; & they 
paid £2,500 a year to A. & £1,000 a year to B. from 
the date of the settlement. Upon the bill of A. 
to set aside the deed, except the trust for the debts, 
upon a general charge of fraud, misapprehension 
& misrepresentation or to control the management 

post-nuptial agreement, in ^v^lting, by 
which a father undertook to make a 
provision for a child, will be specifically 
executed, being a contract, founded 
on a meritorious consideration. — 


on her, so as to defeat a subsequent 
sale by the settlor, to a purchaser for 
value. — CONOLE v. Horioan (1882), 
8 V. L. R. (Eq.) 239.— AUS. 

0 . Meritorious consideration.] — A 
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of the trust, & for an account against the trustees : 
— Held : B.’s joining to subject the settled estate 
was sufficient consideration. — Myddleton v\ 
Kenyon (Lord) (1794), 2 Ves. 391 ; 30 E. R. 
689, L. C. 

Annotations: — Refd. Ford v. Stuart (18.02), 15 Beav. 4 9.3. 

Mentd. Towart v. Sellars (1817), 5 l)ow, 231 ; Foalkcs v. 

Davies (1868), L. 11. 7 Eq. 42. 

692. Settlement of estate of intestate — Per- 

sonalty In consideration of realty — Realty non- 
existent.^ — On the occasion of the death of a 
person, intestate, & without wife or children, in 
one of the colonies, a deed was executed between 
the parents & brothers & sisters of the intestate, 
by which it was recited, that the intestate was, at 
liis death, possessed of real & personal estate, & 
the real estate was settled, in consideration of 
the settlement of the personal estate, by the eldest 
brother as heii’-at-law ; & the personal estate 

together with other property of the father was 
settled by the father as sole next of kin, in con- 
sideration of the settlement of the real estate. The 
intestate, as it afterwards appeared, had no real 
estate : — Held : the possibility of there being 
real estate was a valuable consideration, sufficient 
to support the settlement against the father. — 
Reffbll V. King (1833), 2 L. J. Ch. 155. 

693. Covenant to pay premiums — On policy 
assigned to trustees.] — A post-nuptial settlement 
made in order to avoid proceedings for contempt 
being taken against the husband, who had married 
a ward of ct. without leave, contained a covenant 
to settle the wife’s after-acquired property <fe a 
covenant by the husband to pay the premiums on 
a policy of assurance which he had assigned to 
the trustees of the settlement ; — Held : there was 
sufficient consideration for the covenant to settle 
the wife’s property, & it was capable of being 
enforced by the ct. — Stephens v. Green, Green 
V. Knight, [1895] 2 Ch. 148 ; 64 L. .1. Oh. 546 ; 
72 L. T. 574 ; 43 W. R. 405 ; 39 Sol. Jo. 448 ; 12 
R. 252, C. A. 


Sect. 2.— MARRIAGE SETTLEMENTS, 

Sub-sect. 1. — Marriage as Consideration. 

See Fraudulent & Voidable Conveyances, 
Vol. XXV., pp. 108-177, 233-237, Nos. 137-199, 
004-035. 

694. Valuable consideration.] — Watkins v. 
Steevens (1090), Nels. 160 ; 21 E. R. 815. 
Annotation ■ Mentd. I. B. Comrs. v, Grlbblo (1913), 108 

li. T. 887. 

695. .] — Churchman v. Uarvey (1757), 

Amb. 335 ; Amb. App. I. 824 ; 27 E. R. 225. 
Annotation : — Befd. Thornton v. Bright (183G), 2 My. lV: CT. 

230. 

696. .] — The consideration of marriage 

alone constituted the father a purchaser & the 
benefit of the trust was part of his contract 
(Shadwell, V.-C.). — Stocken v. Stocken (1831), 
4 Sim. 162 ; 58 E. R. 68 ; on appeal (1833), 2 My. 
& K. 489, L. C. ; (1838), 4 My. & Cr. 95, L. C. 
Annotations: — Retd. Thompson r. Griffin (1841), Cr. & Ph. 

317 ; Plunkett v. Lewis (1844), 8 Jur. 682 ; Ransome v. 
Bnrgess (1866), L. B. 3 Kq. 773 ; lie Kerrison’s Trusts 
g^71). 40^ L. J. Ch. 637 ; Wilson v. Turner (1883), 22 


697, .]— Davenport v. Bishopp, No. 725, 

post. 

698. Marriage without portion.] — Mar- 

riage without a portion is itself a consideration 
for an agreement. — Ex p. Marsh (1744), 1 Atk. 
158 ; 26 E. R. 102, L. C. 

Annotaiirms :-~'Retd, Darby v. Smith (179S), 8 Term Ren. 
82. Mentd. Ryall v. Bolle (1749), 1 Atk. 165 : CatTrev r 
Darby (1801). 6 Ves. 4 88. ^ 

Post-nuptial settlement.] — See Fraudulent 

& Voidable Conveyances, Vol. XXV., pp. 172- 
177, 234-237, Nos. 160-194, 609-035. 

Consideration ex post facto.] — See Fraudulent 
& Voidable Conveyances, Vol. XXV., pp. 240, 
241, Nos. 067, 673, 674. 


Sub-sect. 2. — Persons within Consideration. 

A. In General. 

See Fraudulent &; Voidable Conveyances, 
Vol. XXV., pp. 177, 178, 237-239, Nos. 200-208, 
636-664. 

699. Consideration runs through whole settle- 
ment.] — Stephens v. Trueman, No. 727, post 

700. .] — In marriage settlements, etc., on 

good or valuable consideration, as between the 
immediate “ parties,” such consideration will run 
through all the limitations for the benefit of the 
remotest persons ; even of those in respect of 
whom the deeds would otherwise have been 
voluntary. — Jthell v. Beane (1749), 1 Ves. Sen. 
215 ; 27 E. R. 990, L. C. 

Annotations : — Consd. Price v. Jenkins (1876), 4 Ch. I). 483 ; 

Gale V. Gale (1877), 6 Ch. D. 144. Mentd. Andrew r. 

Wrigley (1792), 4 Bro. C. C. 125. 

701. .] — The consideration of marriage 

runs through the whole settlement : & especially 
supports every provision witli regard to the hus- 
band & wife. She is interested in the provision 
for her husband, enabling him to provide for her 
& the children, & it is not affected by subsequent 
events, as the death of the wife without children. 
—Nairn v. Prowse (1802), 6 Ves. 752 ; 31 E. R, 
1291. 

Annotations: — Mentd. Maokreth v. Symrnons (1808), 15 

VoH. 329 ; lie LightoUer, Ex p. Poako (1816), 1 Madd. 

316 ; Winter r. Anson (1827), 6 L. J. O. S» Ch. 7. 

B. Parties to the Marriage, 

' ^‘'e, generally. Perpetuities, Vol. XXXVII., 

pp. 5 et seq. 

702. Wife.] — A. on his marriage agrees & 
gives bond to settle lands for the benefit of his 
wife & their issue, & afterwards aliens part of 
those lands. Jointress decreed to have the 
deficiency of her jointure made good out of the 
inheritance of the lands remaining unsold, but 
that decree was reversed. Where the jointress 
&; the issue claim by the same settlement, they 
shall contribute proportionably in the discharge 
of any prior incumbrance on the estate. — Carpen- 
ter V. Carpenter, Wasborne v, Downes (1686), 
1 Vern 440 ; 1 Eq. Cas. Abr. 114 ; 23 E. R. 572, 
L. C. 

703 . .] — Nairn v. Prowse, No. 701, ante. 

704. For benefit of children.] — Husband 

& wife purchasers by the mc'irriage for their 


Ellis v. Nimmo (1835), L. & G. temp. 
Sugd. 333. — IR. 

d. Natural love dt affection .] — 

He Luby's Estate (1908), 43 I. L. T. 

141.— IR. 

PART V. SECT. 2. SUB-SECT. 1. 

e. MerUorious consideration.] — A 


marriage took place at B. between two 
persons natives of Scotland, the mar- 
riage settlement was executed as a 
deed of indenture in English form 
within four weeks after the marriage 
another deed of Indenture also in 
English form was executed at Bath, 
whereby new provlaions were settled 


upon the wife : — Held : the legal im- 
port Sc effect of the latter deed must 
be Judged by the law of England Sc 
It formed part of the marriage settle- 
ments & was duly executed for meri- 
torious considerations & was irre- 
vocable. — Ramsay v. Cowan (1833), 
11 Sh. (Ct. of Sess.) 967.— SCOT. 
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Sect. 2.^Marriage settlements : Sub-sect. 2, B., C. 

children. — Parkes v. White (1805), 11 Ves. 209; 
32 E. K. 1068, L. C. 

Annotations .—Reid. Jackson v. Hobhotiso (1817), 2 Mer. 

483 ; Scott v. Davis (1838), 4 My. & Cr. 87 ; Baker v. 

Bradley (1855). 7 De O. M. & G. 597 ; Taylor v. Meads 

(1865), 34 L. J. Ch. 203 ; Hood Barrs v. Herlot, [1896] 

A. C. 174. Mentd. Cbalmer i?. Bradley (1819), 1 Jac. & W. 

51 ; Digby v. Howard (1831), 4 Sim. 588 : Johnson v. 

Freeth (1836), Donnelly, 16 ; Johnson v. Gallagher (1861), 

3 De G. F. & J. 494. 

705. Husband.] — Nairn v. Prowsb, No. 701, 
ante. 

706. Settlement In consideration of wife's 

fortune — Part consisting of bond not recovered — 
Husband’s representative entitled.] — The husband 
upon marriage, in consideration of his wife’s 
fortune, computed at £500, agrees to yearly pay- 
ments to her separate use, that she may dispose 
of £100 by will in his life time ; that if she survive, 
he is te leave her £200, apparel, plate, etc. Part 
of her fortune was a bond of £200. The husband 
dies, having made his will, & pltf. residuary 
legatee, but had not recovered the £200 duo on 
the bond ; then the wife dies : this bond shall go 
to the representative of the husband, he being 
a purchaser of it by the settlement on her. — 
Adams v. Cole (1735), Cas. temp. Talb. 168 ; 25 
E. K. 720, L. C. 

Avvotations : — Gonsd. Lanov v. Athol (1712), 2 Atk. 444. 

Reid. Salwey v. ttalwey (17 70), Amb. 692. 

707. For benefit of children.] — Parbzes 

V. White, No. 704, ante. 

708. Settling own property — Not pur- 

chaser in respect of ultimate limitation in fee.] — 

An estate was devised to the eldest son of 
testator, in fee, charged with four portions of 
£5,000 each for younger children. The eldest 
son, on his marriage, settled the estate to the use 
of his inU'nded w^ife after his decease, for her life, 
if she should survive him, with remainder to him- 
self in fee, A covenanted within six months to 
pay off the four sums of £5,000 & release the estate 
therefrom, lie paid off one sum of £5,000, died 
intestate : — Held : the husband was not a pur- 
chaser under the settlement, & the covenant in 
the settlement could not be taken to have been for 
indemnity only ; but, so far as the wife & younger 
children were concerned, the husband had adopted 
the portions as his own debt, & he had also made 
them his debt as between his real & personal 
representatives. — Barham v. Clarendon (Earl) 
(1852), 10 Hare, 126 ; 22 L. J. Ch. 1057 ; 17 Jur. 
336 ; 1 W. R. 96 ; 68 E. R. 807. 

C. Issue. 

Issue— Construction of.] — See Part II., Sect. 3, 
sub-sect. 3, E., ante. 

709. Issue of the marriage.] — Carpenter v. 


Carpenter, Wasborne v. Downes, No. 702, 
ante. 

710. Posthumous child — Provision for such 

children as should be living at death of father or 
mother.] — ^A posthumous child within a provision 
in marriage arts, for such children of the marriage, 
as should be living at the death of the father or 
mother. — ^Millar v. Turner (1748), 1 Ves. Sen. 
85 ; 27 E. R. 907, L. C. 

Annotations: — ^Reld. Thellusson v. Woodford (1798), 4 Vcr. 
227. Mentd. Doe d. Lancashire v. Lancashire (1792), 5 
Term Rep. 49 ; Doe d. Clarke v. Clarke (1795), 2 Hy. Bl. 
399. 

711. Purchasers under both father & 

mother.] — An infant is bound by a settlement made 
on her marriage, where it was made with the 
approbation of parents & guardians. 

Infants may contract marriage, males at four- 
teen, females at twelve ; & these agreements 

differ from all others ; the principal consideration 
is the marriage ; ... as soon as the marriage is 
had, the principal contract is executed, & cannot 
be set aside or rescinded, the estate capacities 
of the parties are altered, the children born of the 
marriage are equally purchasers under both father 
& mother, & therefore it has been truly said that 
marriage contracts ought not to be rescinded, 
because it would affect the interests of third 
persons, the issue (Lord Hardwicke, C.). — 
Harvey v. Ashley (1748), 3 Atk. 607 ; Wilm. 
219, n. ; 26 E. R. 1150, L. C. 

Annotations: — Consd. Biiclvinfflianishire i?. Drury (1762), 
Wilm. 177 ; Caruthers v. Caruthers (1794), 4 Bro. C. 0. 
500, Reid. Diimford t?. Lane (1781), I Bro. O. C. 106 ; 
Clinton v. Hooper (1791), 1 Ves. 173; Field v. Moore, 
Field V. Brown (1855), 25 L. J. Ch. 60 ; Campbell v. 
Int^ilby (1856), 21 Beav. 667. 

712. Grandchild.] — There can be no doubt 

that according to the law of England a stipulation 
on behalf of a grandchild of the marriage would 
be regarded as within the consideration of marriage 
& as completely binding as any stipulation in 
favour of a chUd (Lord HEiiscHell, C.). — Mac- 
donald V. Scott, [1893] A. 0. 642, H. L. 

.] — See Fraudulent & Voidable Convey- 
ances, Vol. XXV., pp. 177, Nos. 202, 203. 

713. Issue of former marriage — Settlement on 
remarriage.] — Neevb v. Keck (1724), 9 Mod. Rop. 
106 ; 2 Eq. Cas. Abr. 24 ; 88 E. R. 345. 

714. .] — The marriage consideration 

for an ante-nuptial settlement does not extend to 
the wife’s children by a former husband. Such 
children are “ volunteers ” in relation to the 
settlement. — A.-G. v. Jacobs Smith, [1895] 2 Q. B. 
341 ; 64 L. J. Q. B. 605 ; 72 L. T. 714 ; 59 J. P. 
468 ; 43 W. R. 657 ; 11 T. L. R. 411 ; 39 Sol. Jo. 
5,38 ; 14 R. 531, C. A. 

Annotations : — Reid. I. 11. Comra, v. Grlbblo, [1913] 1 K. B. 
220. Mentd. Miles v. R. (1897), 41st Report of Inland 
Revenue Comrs. [Cd. 9020], p. 167. 

.] — See Fraudulent &; Voidable Convey- 


PART V. SECT. 2, SUB-SECT. 2.— B. 

705 1. Husband .] — In an ordinary 
marriage settlement, when the lands 
settled are the property of the husband, 
he cannot be considered a purchaser, 
for value, of the life estate In those 
lands limited to him by the settlement. 
— Ii£ Brown’s Estate (1863), 13 
I. Ch. R. 283 ; 14 Ir. Jur. 289.— 


PART V. SECT. 2, SUB-SECT. 2.— C. 

709 i. Istnie of the marriage.] — Re 
Trench’s Estate (1856), 8 Ir. Jur. 
406 ; 7 I. C. L. R. 338.— IR. 


709 II. .] — Joyce 

^1861), ^^2 I, Ch. R. 71 ; 


V. Hutton 
13 Ir. Jur. 


709 Ul. -- — .1 — Re Bihon’s Con- 
tract (1878), 1 L. R. Ir. 258.— IR. 


709 Iv. .] — Re Bell’s Estate, 

Lx p. Hopps (1883), 11 L. R. Ir. 512. 

— IR. 

709 V. .] — Cxjmming’s Trustee 

V. CUMMING (1896), 24 R. (Ct. of Seas.) 
153 ; 34 Sc. L. R. 77 ; 4 S. L. T. 146. 


713 1. Isstie of former marriage — 
Settlement ' on remarriage.] — A. widow 
who contemplated second marriage, 
settled In the year 1889 by a deed of 
settlement certain of her property on 
herself for life. & after her death on 
two of her children by a former mar- 
riage. By the words of the deed this 
settlement declared to be ** in con- 
sideration of the said intended mar- 
ria^.” The settlor died in 1891 : — 
Held: the trusts in favour of the 
ohildren of the former marriage were 


not within the marriage considerations : 
the ohildren were mere volunteers ; 
the provisions mode In their favour 
were not made for valuable considera- 
tion, & as to real estate could be 
avoided by 27 EUz. ch. 4, by a sub- 
sequent conveyance to a purchaser. 
— National Trustees, Executors & 
Agency Co. of Australasia, Ltd. v. 
R. (1893), 19 V. L. R. 132.— AUS. 

713 il. .] — ReDEANE.Exp, 

Official Assignee & Deane (1906), 
6 S. R. N. S. W. 660 ; 23 N. S. W. 
W. N. 203.— AUS. 

713 iii. .] — A second mar- 

ria^, in contemplation of which a 
father executes a deed providing for 
children by a former marri^, is not 
a valuable consideration. — G reer 
(1877). 11 I. R. Eq. 602.— IR. 
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ANCBS, Vol. XXV., pp. 178, 238, 239, Nos. 204-200, 
656-650. 

Issue of second marriage.] — See Fjiaudulent & 
Voidable Conveyances, Vol. XXV., p. 238, 
Nos. 651-655. 

Illegitimate issue.] — See Fraudulent 4fe Void- 
able Conveyances, Vol. XXV., p. 239, Nos. 660, 
661. 

D. Next of Kin, 

716. Whether within the consideration — Ulti- 
mate trust for next of kin — Right to enforce.] — 

Among the trusts of a settlement, the subject of 
the settlement being property limited to the 
separate use of the wife, it was provided that the 
trustees should effect a policy of assurance to 
the amount of £3,000 on the life of the wife, & 
annually pay the premium out of the trust money 
during the life of the wife, & stand possessed of 
the assurance in trust after the decease of the wife 
to invest the £3,000 when received, & pay the 
interest to the husband for his life, if he should 
survive the wife, & after the decease of the 
husband to pay the £3,000 to such person or per- 
sons as the wife should by w’ill, notwithstanding 
her coverture, appoint ; & in default of such 

appointment, to the persons entitled under 
Statute of Distributions. 

There were no children of the marriage, & the 
wife, having survived her husband, & being 
unwilling to continue the payment of the annual 
I)remiiun, joined with the surviving trustee of the 
settlement in making a voluntary assignment of 
the policy to her cousin, who paid the annual 
premium during his life, & by his will appointed 
D. his exor. Sc residuary legatee. G. continued to 
pay the premium, &, on the death of the assured, 
received the value of the policy. On a bill filed 
by the next of kin of the wife against G. & against 
the exor. & residuary legatee of the wife : — Held : 
the assignment was valid. Sc G. was entitled to the 
value of the property. — Godsal v. Webb (1838), 2 
Keen, 99 ; 7 L. J. Ch. 103 ; 48 E. R. 566. 
Annotations : — Refd. Meek i?. Kettlewell (1842), 11 L. J. Ch. 

293 ; Kokcwieh v. Maniiinp: (1851), 1 De Ci. M. & G. 176 ; 

Reid V. Konrick (1855), 3 Eq. Rep. 1031 ; Carters. Carter 
^ (1869), L. R. 8 Eq. 551; Dickinson Dimsyn (1869), 

L. R. 8 Eq. 546. 

716, a marriage settle- 

ment, the intended wife being an infant, the 
husband covenanted that one-half of the wdfe’s 
personal Sc of the proceeds of her real property 
when sold, should be settled upon trust for himself 
for life, then for her for her life. Sc then, in default 
of issue, upon trust for her next of kin. The 
property was duly vested in the trustees. The 
husband died, & there was no issue of the marriage : 
— Held : the trust for the next of kin was not 
binding against the wife. Sc she had absolute 
power to deal with the trust funds. — Gibbs v, 
Grady (1871), 41 L. .1. Ch. 163 ; 20 W. R. 257. 

717. .] — By a marriage settle- 

ment made in the name of a lady, then an infant, 
it was agreed that the intended husband Sc infant. 
Sc all other necessary parties would, as soon as the 
case would admit, assign unto the trustees of 
the settlement certain personal estate to which 
the infant became, under her father’s will, entitled 
upon her marriage, upon tnist for investment, 
with the consent of the husband Sc wife. Sc to pay 
the income to the wife for her separate use, & 
on her death to her husband for life, or until 
bkpey. or alienation. Sc in trust for the issue of 
the marriage, Sc in default of issue becoming 
absolutely entitled in trust for such person or 
persons as the wife should by deed, with or without 
power of revocation Sc new appointment, or by 


will appoint, Sc in default of such appointment, if 
the wife should survive the husband, for the w^e 
absolutely, but if he should survive her, in trust 
for the persons who, under Statute of Distri- 
butions, should be her next of kin. The infant 
by a deed poll exercised the power of appoint- 
ment by appointing the property, subject to the 
trusts in the settlement in favour of herself, 
husband Sc issue, to the husband absolutely, 
reserving to herself a power of revocation Sc 
new appointment. The wife died an infant 
without issue. Tier interest in the fund agreed 
to be settled was at the date of the settlement. 
Sc at her death still remained reversionary, <fe 
no further settlement was made by the husband. 
The husband went into liquidation, Sc pltf. was 
appointed his trustee, Sc brought an action claim- 
ing the settled property against the next of kin, 
who also claimed it : — Held : the next of kin 
were volunteers, Sc could not, as against pltf., 
obtain specific performance of the covenant to 
settle the fund . — Be D’Angibau, Andrews r. 
Andrews (1880), 15 Ch. D. 228 ; 49 L. J. Ch. 756 ; 
43 L. T. 135 ; 28 W. R. 930, C. A. 

Annotations : — Gonsd. Tie Flavell, IMurnjy v. Elavell (1883), 
25 Ch. D. 89. FoUd. lie Plmnptrc’H MarriMjfo Settlmt., 
Underhill v. PJiiiriptic, [lOlOJ 1 C’h. 609. Consd. Pullan 
V. Koe. [1913] 1 Ch. 9. Apld. He llewett, Re\^ett v. Eld- 
rldpre (1913), 49 L. .lo. 10 : Ji( Pryeo, N(*\ ill r. l^ryce, 11917] 

1 Ch. 234. Consd. Tie Sutton, lioseuw(‘n r. Wyndham, 
[19213 1 Ch. 257. Refd. lie Baker, CoIIiiih v. Rhodes, He 
Seaman, Rhodes r. Wish (1881), 4 4 L, T. 4H : Sliipway r. 
Ball (1881), 16 Ch. D. 376 : He Ncwcaslle’s Estates (1883), 
24 Ph. D. 129 ; Ponev r. Hordern, 11900] 1 Ch. 492 ; He 
Torrin^on, [19131 2 Ch. 623. Mentd. He Wernher, 
Wernherr. Belt, [1918] 2 Ch. 82. 

718 , .] — Be Plumptre’s Mar- 

riage Settlement, "Underihll r. Plumptre, 
No. 470, avie. 

719. .]— *A marriage settlement 

made in 1887 contained a covenant to settle the 
wife’s after-acquired property upon the trusts of 
the v^e’s funds, which were in the usual form, Sc 
an agreement by the husband to settle any sums 
to which he became entitled under the will of his 
father. By a deed of gift in 1904 certain interests 
in reversion belonging to the husband were assured 
by him absolutely to his wife. The husband was 
also entitled to a one-third share in two sums of 
£9,000 Sc £4,700 appointed to liim by the will of 
his father in exercise of a special power of appoint- 
ment contained in a deed of family arrangement 
come to in 1889. The share of the £9,000 fell into 
possession in 1891 on the death of his father, & 
was paid to him, unknown to the trustees of his 
marriage settlement, & spent. The^ interests 
given by the husband to the wife Sc his share of 
the £1,700 came into possession in 1916 on the 
death of the husband’s mother, Sc wore now out- 
standing in the trustees of his parents’ settlement 
& of the deed of family arrangement respectively. 
The husband died in 1907, & there was no issue 
of the marriage. Subject to bis widow’s life 
interest in both funds, the ultimate residue of the 
wife’s fund was held in trust for her statutory 
next of kin, & the husband’s fund was held m 
trust for him absolutely. The widow was also 
tenant for life under her husband’s will. 

Upon a summons by the trustees of the marriage 
settlement to have it determined whether these 
interests Sc funds were caught by the provisions 
of the settlement, Sc, if so, whether they sho^d 
take proceedings to enforce them : Held : (1 ) they 
were caught by the covenant of the wife Sc the 
agreement by the husband respectively ; but 
(2) the trustees ought not to take steps to recover 
any of them. In the case ol the wife’s fund her 
next of kin were volunteers, who could neither 
maintain an action to enforce the covenant, nor 
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Sect, 2. — Marrmgc seiilemenis : Suh-secf. 2, D., E, 
<£: F. ; svb'sect, d. A,] 

for damages for breach of it, & the ct. would not 
give them by indirect means what they could not 
obtain by direct procedure. — Re Pryce, Nevill 
r. Pbycb, [1917] 1 Ch. 234 ; 86 L. J. Oh. 383 ; 116 
L. T. 149 ; 61 Sol. Jo. 183. 

720. ,] — Paul v. Paul, No. 1124, 

post 

721. Right of settlor to revoke.] — 

Paul v. Paul, No. 1124, post. 

Trusts for next of kin.]— Part VIII., Sects, 
10, 12, post, 

E, Collaterals, 

722. Whether consideration extends to col- 
laterals.] — Covenant in marriage settlement, that 
the settlor would surrender certain copyholds 
which were intermixed with his freeholds, to be 
settled upon the issue of the marriage, with limita- 
tions to collateral branches of the family ; his 
eldest son, upon his marriage, covenants to suffer 
a recovery of the freehold, which was done, & 
to settle the copyhold, to which he was admitted 
in fee ; upon a bill brought by a nephew of the 
lirst settlor, on failure of issue of that marriage, 
for a specific performance of the covenant, to sur 
render in favour of collaterals : — Held : though the 
consideration of marriage extended to collaterals, 
yet the son by the covenants on his marriage, & 
by his admission in fee, had taken the copyholds 
discharged of the specific limitations. — Hale v. 
Lamb (1764), 2 Eden, 292 ; 28 E. B. 910, L. C. 

723. .] — The arts, made previous to the 

marriage of F. decreed to be carried into execution 
for the benefit of pltf. his eldest sister. — Goring v. 
Nash (1744), 3 Atk. 186 ; 26 E. B. 909, L. C. 

Annotations: — CoilBd. Estcoiirt v. Estcmirt (1760), 1 Cox, 
Eq. Cas. 20. Apld. Davenport v. Bishopp (1846), 1 Pb. 
698. Consd. Barham r. Clarendon (1852), 10 Hare, 126. 
Refd. Stephens r. Trueman (1747), 1 Ves. Sen. 73 ; Ponih- 
den V, Hylton (1751), 2 Ves. Sen. 304 ; Kckewich r. 
Mannlnsr (1851), 1 De O. M. & G. 176 ; Cramer v, Moore 
(1855), 25 L. T. O. S. 31. 

724. Settlement on marriage of eldest son 

— Limitation to second son.] — limitation to a 
second son in remainder in tail, on a settle- 
ment made on the marriage of the first son, &; in 
consideration of the wife’s portion, makes not the 
second son a purchaser. — Staplehill v. Bully 
(1703), Prec. Ch. 224 ; 24 E. B. 109. 

725. Trust In default of issue — Party to 

settlement claiming specific performance — Settle- 
ment executed in toto.] — In a marriage settlement, 
which comprised only the property of the wife, it 
was agreed between the intended husband & wife, 
& each of them covenanted with the trustees, that 
any property to which the wife might become 
entitled during the coverture, should be conveyed 
to such uses as she should by deed or will appoint, 
& in default of appointment, to the use of herself 
for life, remainder to the use of the husband for 
his life, remainder to the use of the wife’s children, 
& in default of such children, to the use of A. B., 
her niece, & her heirs. After the death of the 
wife without children, & without having exercised 
her power of appointment, the husband filed a 
bill against her heir-at-law, praying that a real 
estate, to which she had become entitled during 
her lifetime, might be conveyed to the uses of the 
settlement. On the question whether the decree 
for specific performance should be confined to the 


life estate of the husband, or should extend to the 
limitation to the niece, who was also dead : — 
Held : it should extend to the latter, on the ground 
that the right of the husband to a specific perform- 
ance of part of the covenant drew with it the 
right to a specific performance of the whole, at least 
as against the heir of the settlor, whatever it 
might have done as against a purchaser for value. 

Tliis covenant was entered into for a valuable 
consideration, namely, the marriage between the 
parties (Lord Cottenham, C.). — Davenport v, 
Bishopp (1846), 1 Ph. 698 ; 9 L. T. O. S. 33 ; 41 
E. B. 798. 

Annotations : — Consd. Barham v. Clarendon (1852), 10 Hare, 
126 ; Panl v. Paul (1880), 15 Ch. D. 580 ; Re Cameron & 
Wells (1887), 37 Ch. D. 32. Reid. Kekowloh v. Mannlngr, 
(1851), 1 De G. M. & G. 176 ; Hewison v. Neffua (1853), 
22 L. J. Ch. 655 ; Scott v. Scott (1854), 23 L. T. O. S. 27 ; 
Cramer v. Moore (1855), 3 Sm. & G. 141 ; Campbell v, 
Ingilby (1856), 21 Beav. 567 ; Westbury v. Clapp (1864), 
3 New Bep. 633 ; Stephens v. Green, Green v. Knight 
(1895), 72 L. T. 574 ; Re Cavendish Browne’s Settlmt. 
Ti*U8t8, Horner v, Itawle (1916), 01 Sol. Jo. 27. Mentd. 
Fletcher v. Fletcher (1844), 4 Hare, 67 ; Drew v. Martin 
(1864), 2 Hem. & M. 130; Touche v. Metropolitan By. 
Warehousing Co. (1871), 6 Ch. App. 671. 

726. Trustees becoming entitled to 

other property — In different character.] — Re 
Hewett, Hewett V. Eldridge (1913), 49 L. Jo. 
10. 

.] — See Fraudulent & Voidable Convey- 
ances, Vo], XXV., pp. 178, 237, 238, Nos. 208, 
638-650. 

F. Other Persons, 

727. Remainderman.] — In marriage arts. 
settlements, on good & valuable considerations, 
such considerations will run through all the 
limitations in favour of the remotest remainder- 
man. — Stephens v. Trueman (1748), 1 Ves. Sen. 
73 ; 27 E. B. 899, L. 0. 

Annotation Davenport r. Bishopp (1846), 1 Ph. 698. 

728. .] — Bradbury v. Hunter (1796), 3 

Ves. 260 ; 30 E. B. 1000, L. 0. 

729. Persons usually outside consideration — If 
participation necessary to persons within.] — The 

general rule of law is that the cts. will not enforce 
a marriage settlement in favour of stranger 
volunteers who are not parties to the contract, 
on the ground that they are not within the con- 
sideration of the marriage. But when the persons 
who are within the consideration of the marriage 
take only on terms which admit to a participation 
with them others who would not otherwise be 
within the consideration, then, not the matrimonial 
consideration, but the consideration of the mutual 
contract extend to & comprehend them. — Mackie 
V, Herbertson (1884), 9 App Cas. 303, H. L. 
Annotations : — Consd. De Mostre v. West, [1891] A. C. 2G4 ; 
Macdonald v. Scott, [18931 A. C. 64 2. Refd. Re Cameron 
& Wells (1887), 37 Ch. D. 32 ; A.-G. v. Jacobs Smith. 
[1895] 2 Q. B. 311 ; A.-G. for Ireland v. liathdonnell, 
[1896] W.N. 141. 

730. Strangers — Right to enforce settlement.] — 
Mackie v, Herbertson, No. 729, ante, 

— .] — See Fraudulent & Voidable Convey- 
ances, Vol. XXV., p. 239, Nos. 663, 664. 

Rights & liabilities of strangers to contract.] — 
Secj generally i Contract, Vol. XII., pp. 42-50. 

731. Heirs of settlor — Right to enforce settle- 
ment.] — By a marriage settlement in 1853, certain 
property was settled upon the usual trusts, & in 
case there should be no issue on trust for the wife 
absolutely. There was a covenant by the husband 
& wife to settle all after-acquired property coming 


PART V. SECT. 2, SUB-SECT. 2.— D. 

720 i. Whether within the considera- 
tion — Ultimate trust for next of Hn .\ — 
Day V, Day (1870), 18 W. Jl. 417.— 


PART V. SECT. 2, SUB-SECT. 2.— F. 

f. Brother,] — father's voluntary 
settlement upon his children, other- 
wise nnpiuvfded for by him. may. 
when neither creditor, purchaser, nor 


any other having claim on the father’s 
estate is oonoemed, be carried into 
execution by a ct. of equity, as answer- 
ing the father’s natural obligation to 
provide for his children. But this 
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to the wife for any estate or interest whatsoever i 
or over which she should have an absolute power ' 
of appointment. By a voluntary settlement in 
1873 certain real estate was settled on the wife 
for life for her separate use without power of 
anticipation, & after her death to such uses as 
she should appoint. There was no issue of the 
marriage, & the wife survived her husband, having 
made her will in his lifetime, which she did not 
confirm after his death. The real estate was never 
settled upon the trusts of the marriage settlement. 
Upon the wife’s death a claim was made by her 
heir-at-law to the real estate on the ground that 
it had become subject to the covenant to settle 
after-acquired property, & so subject to the trusts 
of the settlement, & that her will was inoperative 
to dispose of it as she had not confirmed it since 
her husband’s death, & that, therefore, she died 
intestate : — Held : though the property was 

within the terms of the covenant, it had not actu- 
ally become & could not be treated as subject to 
the trusts of the settlement in favour of the heir 
who was not within the consideration of the 
settlement, & so not entitled to enforce the cove- 
nant ; therefore, the property passed under the 
wUl made in pursuance of the power of appoint- 
ment in the settlement of 1873. — Re Anstis, 
Chetwynd V, Morgan, Morgan v, Chetwynd 
(1886), 31 Ch. D. 596 ; 54 L. T. 742 ; 34 W. R. 
483 ; 2 T. L. K. 335, C. A. 

Annotations : — Reid. Rc Gundry, Millg v. Mills (1898), 79 
L. T. 438 ; Jie Pliimxitro ’s Marriage feettlmt., Uuderhill 
V. I’lumptre, [1910j I Ch. 609. 

.] — Sec Fraudulent & Voidable Convey- 
ances, Vol. XXV., p. 237, Nos. 636, 637. 


Sub-sect. 3. — Failure of Consideration. 

A. What Amounts to Failure* 

732. Incapacity to contract valid marriage.] 
— Where a widower married the sister of his 
deceased wife: — Held: the relation thus con- 
stituted imposed upon the widower, claiming the 
benefit of a settlement made on him by his wife’s 
sister, the 07ius of showing that at the time of 
entering into the transaction she was fully, fairly 
A truly informed of its character & of her legal 
status. Such a marriage <fc consequent cohabita- 
tion held not a sulYicient consideration to support 
a conveyance by the wife’s sister of her property 
to the widower absolutely. — Coulson v. Allison 
(1860), 2 De O. F. & J. 521 ; 3 L. T. 763 ; 6 Jur. 
N. S. 1140 ; 45 E. R. 723, L. C. 

Annotations : — CoQsd. Chapman v. Bradley (1803), 3.1 Beav. 

61. Difltd. Ayorst v. JonWns (1873), L. U. 10 Eq. 275. 

Apld. Phillips V. Probyii, fl899J 1 Cli. 811. 

733. .] — In 1854 A. went through the 

marriage ceremony, in Prussia, with C., his 
deceased wife’s sister. After the marriage, & 
in consideration thereof, C. settled property upon 
certain trusts, reserving to herself, however, a 
power of appointment. Subsequently by her will 
C. confirmed the trusts of the settlement. On the 
death of C. both the will & settlement were 
admitted to probate : — Held : the settlement was 
valid. 

The settlement can in no sense bo considered as 
void & the utmost that can be said of it is that it 
is an instrument which might have been set aside 


by the lady herself or by a purchaser for valuable 
consideration. It is impossible to say that it is 
not a voluntary settlement (Stuart, V.-C.). — 
Seale v. Lowndes (1868), 17 L. T. 555. 

734, .] — On Apr. 30, 1873, a widower 

executed a deed, by which, in contemplation of a 
marriage which “ had been agreed upon & was 
intended shoit-ly to be solemnised ” between 
himself & O., he conveyed real estate to trustees 
in fee, to the use of himself liis assigns during 
his life, with remainder to the use of C. during 
her life, “ provided she shall remain a widow 
unmarried ; & from & immediately after her 

decease or marriage, whichever event shall first 
happen,” to such uses as the settlor should by deed 
or mil appoint, &, in default of appointment, to 
the use of such person or persons as would be 
entitled thereto if the deed had not been executed. 
C. was in fact a sister of the settlor’s deceased wife, 
though this was not stated in the deed. On 
Mar. 5, 1877, he went tlirough the ceremony of 
marriage with her, & she afterwards lived with him 
as his wife. lie died in Nov. 1891, intestate, 
lie had not exercised the power of appointment by 
deed reserved to him by the settlement. During 
the life of his son heir-at-law C. received the rents 


of the property without objection on his part. 
Upon a summons taken out after the son’s death 
by the trustees of the settlement against C. A 
the son’s heir-at-law & administratrix to determine 
who was entitled to the property : — Held : the 
trust for 0. was illegal & invalid the property 
was held on trust for the son’s administratrix, she 
being, under Land Transfer Act, 1897 (c. 65), his 
real representative. — Phillips v. Probyn, [1899 J 
1 Oh. 811 ; 68 L. J. Ch. 401 ; 80 L. T. 513 ; 15 
T. L. R. 324 ; 43 Sol. Jo. 456. 

735 . — _ Meaning of “ solemnise.’^ — J. P., 
previously to going through the ceremony of 
marriage with his deceased wife’s sister, executed 
a settlement reciting the intended marriage, by 
which certain property was assigned to trustees 
in trust for the settlor until the solemnisation of 
the marriage, & after the solemnisation thereof, & 
after the decease of J . P., to pay the interest to the 
intended wife for life, & then for the benefit of his 
two children by his fonner wife & such children as 
he should have by his intended marriage ; but if 
there should be no such cliild or children, then for 
J. P., his exors., administrators, & assigns ; — Held : 
as no valid marriage could take place between J. P. 
& his deceased wife’s sister, the trust in favour of 
himself until the solemnisation of such marriage 
continued, & the subsequent trusts never having 
arisen, the property remained in J. P., A formed 
part of his general estate. — Pawson v. Brown 
(1879), 13 Ch. D. 202 ; 49 L. J. Ch. 193 ; 41 L. T. 
339 ; 44 J. P. 233 ; 28 W. R. 652. 

Annotations AM, Neale v. Neale (1898), 79 L. T. 629. 

Reid. Hay r. Northeoto (1900), 82 L. 1. 650 ; Dormer r. 

Ward, [19011 P. 20. 

736 . Ceremony performed abroad.] — 

Testator in this suit executed a settlement in con- 
templation of his then intended marriage ^th J., 
who was his deceased’s wife’s niece, & m con- 
sideration of that intended marriage, & of his 
natural love for his children by his then late 
wife & for divers other good causes & considera- 
tions,” assigned certain funds to trustees upon 
trusts for himself until the said marriage should 


oblifiratiou extends not to the nearest 
ooUaterals, consequently, no such 
settlement, by one brother upon 
another, can ho entitled to the aid of 
a ot. of equity. — FttzEdwaM) v. 
JRyves (1735), 7 Bro. Pari. Cas. 419. 
— IR. 


J. ^VOL. yL. 


^RT V. SECT. 2, SUB-SECT. 3. — A. 

g. Nullity of wamax^c.)— Where a 

au has made a settl^ent 5?*^ 

tended wife, followed 

ony of marriage & 

lero Is a sufficient consideration to 


support the settlement, so that he 
cannot, after a decree of nullity on 
the ground of his Impotence, enforce 
the prior trust of the settlement, i.e. 
for himself, uutU solemnisation or the 
marriage. — Bishop v. Smith (1875), 1 
V. L. K. (Eq.) 313.— AUS. 

M M 
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Sect. 2 . — Marriage aettlements: Sab-sect. A. & B. 

Sects. 3, 4 cfc 6 ; Sab-sects. I <&: 2.] 

be solemnised, & from & after the solemnisation 
thereof for himself & the lady for their lives, with 
remainder for the children of his late k, con- 
templated marriages. The marriage ceremony 
was performed in Switzerland according to Swiss 
law, & testator having died insolvent this suit was 
instituted by a credi&Dr to administer his estate, 
& to have the settlement declared void. The 
master of the Bolls so decreed, on the ground that 
the two considerations could not be separated, & 
that the intended marriage was a wholly illegal 
consideration. On appeal, their Ijordships aflSrmed 
the decree, but on the ground that no mairiage 
had ever been solemnised within the proper mean- 
ing of the settlement, & the first trust in favour of 
the settlor remained therefore in force. — Chapman 
V. Bradley (1803), 4 Be G. J. & 8m. 71 ; 3 New 
Bop. 182 ; 9 L. T. 495 ; 10 Jur. N. S. 5 ; 12 W. B. 
HO ; 40 E. B. 842, L. JJ. 

Annotations : — Apld. Pa\^bon v. lirovm (1870), 13 Ch. D. 
202 ; A. V. M. (1884), 10 P. 1). 178 ; Neale v. Neale 
(1898), 70 L. T. 629. Consd. Jie Garnett, Richardson v. 
Greenep (1905), 74 L. J. Ch. 570. Reid. Hay v. Northcote 

R , 82 L. T. 656; Dormer v. Ward, [1901] P. 20; 
ombwelPs Sottlint., Clorke v. Monzies, [1922] 2 Ch. 

298. 

737. Admissibility of extrinsic evi- 

dence.] — Neale v. Neale, No. 740, post. 

SeCf now, Deceased Wife’s Sister’s Marriage Act, 
1907 (c. 47) ; Deceased Brother’s Widow’s Marriage 
Act, 1921 (c. 24). 

738. Nullity of marriage — Allegation of nullity.] 

— In an action by the covenantees trustees of a 
marriage settlement, on a covenant in considera- 
tion of marriage therein contained to pay an 
annuity during the life of the covenantor’s intended 
son-in-law, it is not competent to deft., the cove- 
nantor, as a third party to plead equitably the 
nullity of the marriage by reason of the husband’s 
impotence & the consequent failure of considera- 
tion for the covenant, the parties to the marriage 
themselves having taken no steps to set the 
marriage aside on that ground, not elected to 
treat the contract as void. — C avell v. Prince 
( 1800), L. R. 1 Exch. 240 ; 4 H. & 0. 308 ; 35 
L. J. Ex. 102 ; 15 D. T. 83 ; 12 Jur. N. S. 475 ; 14 
W. B. 908. 

739. Marriage declared null.] — Re 

GAHNE^rr, Richardson v. Greenep, No. 744, 
post. 

740. .] — By a settlement made in 

contemplation of marriage a father transferred 
£25,000 to the trustees of the settlement to be held 
upon trust for him “ until the said intended 
marriage,” & thereafter upon the trusts of the 
settlement. The marriage took place, but after- 
wards a decree absolute was made declaring it 
“to be & to have been absolutely null & void” 
on the ground of the husband’s impotence : — Held : 

‘ ‘ until the said intended marriage ’ ’ meant a valid 
k effectual marriage, k as the marriage had been 
declared null & void ab initio, the settlor was 
absolutely entitled to the settled funds, imder the 
express trust in favour . — Be Womb well’s Settle- 
ment, Clerkb V. Menzies, [1022] 2 Ch. 298 ; 92 
L. J. Ch. 18 ; 127 L. T. 295. 

Annotation : — Refd. Nepean v. Nepean (1925), 94 L. J. P. 42. 

-.] — See nusBAND & Wife, Vol. XXVII., 
p. 528, Nos. 5704-5709. 


B. Effect of Failure. 

741. Rights of beneficiaries defeated.]— By 

an indenture, made in contemplation of marriage, 
certain leasehold property, belonging to the 
intended wife, was conveyed to trustees on certain 
trusts ; & the trusts of a sum of stock, also belong- 
ing to the intended wife, which had been trans- 
ferred into the names of the trustees, were declared. 
The marriage did not take effect, & soon after the 
date of the indenture, the lady maiTied another 
person. In a suit instituted by the husband & 
wife against the trustees, it was ordered that the 
leasehold property should be conveyed to the 
husband, & the stock transferred into his name. — 
Thomas v. Brennan (1840), 15 L. J. Ch. 420 ; 11 
Jur. 95. 

Annotation 'HIM, Re Guudry. Mills v. Mills, [1898] 2 Cli. 

504. 

742. Property remains in settlor.] — 

Chapman v. Bradley, No. 736, ante. 

743. .] — Pawson V. Brown, No. 735, 

ante, 

744 . Marriage subsequently declared 

nuU.]— By a settlement made in contemplation of 
the marriage of his daughter, a father covenanted 
that if the marriage were “ solemnised ” his exors. 
would, within twelve months from his death, 
pay £26,000 to the trustees of the settlement. 
The marriage took place. Under an order made 
in an action for the administration of the estate 
of the father his exors. were directed to pay & 
did pay over the £25,000, being unaware of the 
fact that on the previous day a decree absolute 
had been made in the Divorce Ot. declaring the 
marriage to have been & to be absolutely null 
k void on the ground of the impotence of the 
husband : — Held : inasmuch as the marriage had 
been declared null ah initio, it had never been 
“ solemnised ” ; consequently the covenant to 
pay the £25,000 never became operative, k the 
money in question must be repaid to the exors. of 
testator . — Re Garnett, Richardsoit v. Greenep 
( 1905), 74 L. J. Ch. 570 ; 93 L. T. 117. 

Annotation : — Folld. Re Wombwcirs bettlrat., Clcrke v, 

MeiizieH, [1922] 2 Ch. 298. 

745. .] — Re Wombwell’s 

Settlement, Clp:rke v. Menzies, No. 710, ante. 

746. Heir-at-law entitled.] — A widow, 

being about to marry her deceased husband’s 
brother, executed a settlement by which her real 
estate was conveyed to trustees to hold to her use 
in fee ” until the intended marriage ” & “ from k 
after the solemnisation of the intended marriage ” 
upon trust for her for life with remainder in fee to 
her younger son. She shortly afterwards went 
through the form of maiTiage with her deceased 
husband’s brother, k subsequently died intestate ; 
— Held : the words “ solemnisation of marriage ” 
could be construed only as meaning a valid marriage, 
k extrinsic evidence was not admissible to show 
that this was not the intention of the parties ; k 
the heir-at-law was entitled to the property. — 
Neale r. Neale (1898), 79 L. T. 629 ; 16 T. L. R. 
20, C. A. ; revsg. S. C. sab nom. Neale v. Mitchell 
k Co. (1897), 14 T. L. R. 154. 

747. .] — Phillips v. Probyn, No. 

734, ante. 

.]—See, also, Bonds, Vol. VII., p. 234, No. 

767. 

748. Suit to set aside settlement — As founded on 
illegal consideration— By personal representatives 


PART V. SECT. 2, SUB-SECT. 3.— B. 

741 i. Riohta of beneficiar tea defeated.] 
— No party to a msi^age settlement 
who is himself a contraoting party, & 
has failed to fuLfll his part of the con- 
tract, can take anything imder it. — 


Houston v. Barry (1843), 5 1. Eq. II. 
294.— IR. 

h. DefaiiU in payment of consider- 
ation — Whether tnarrioffe contract viti- 
ated.] — Default of payment of the 


consideration on one part, does not 
vitiate a marriage contract. But the 
defaulting party cannot enforce the 
contract against the party Injured by 
his default. — Cbofton v. Obmsby 
(1806), 2 Sch. & Lof. 683, 602.— IR. 
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Part V.— Consideration for Settlements. 


ot settlor.] — A ct. of equity will not, at the instance 
of settlor or his legal personal representative, 
adversely set aside a settlement by which the 
settlor confers on a stranger the absolute beneficial 
interest in property legally vested in trustees, 
although such settlement may have been made for 
an illegal consideration not appearing on the fact 
of the mstrument. 

A widower, two days before going through the 
ceremony of marriage with his deceased wife’s 
sister, which ceremony was known to both parties 
to be invalid, executed a deed by which it was 
recited that he was desirous of making a settle- 
ment & provision for the lady, & had transferred 
certain shares into the names of trustees upon the 
trusts thereinafter declared, being for the separate 
& inalienable use of the lady during her life, & 
after ^ her death as she should by deed or will 
appoint ; & they afterwards lived together as 

man & wife until the widower’s death. Ten years 
after such death, & some time after the lady had 
married, the legal personal representative of the 
settlor instituted a suit to set aside the settlement, 
as being founded on a bad & illegal consideration : 
— Held : the suit could not be maintained. — 
Ayerst V. Jenkins (1873), L. R. 16 Eq. 275 ; 42 
li. J. Ch. 690 ; 29 L. T. 126 ; 38 J. T. 37 ; 21 W. R. 
878, L. C. 

Annotations : — Distd. Pawson v. Brown (1879), 13 CU. D. 

202 ; Phillips V. Probyn, [1899] 1 Ch. 811. 


Sect. 3.— SETTLEMENTS ON SEPAR4TION. 

749. Settlement in consideration of separation — 
Validity as against assignee In bankruptcy of settlor.] 

— By a separation deed in 1804, after reciting that 
ditferences had arisen between the husband Ac 
wife, & that they had agreed to live apart, the 
husband assigned to trustees leaseholds upon 
trust to pay the rents to the wife for life for her 
separate use, & after her death upon tmst for sale, 
& in the events wliich happened the proceeds were 
to be in trust for the husband, & the husband 
covenanted if the rents should not amount to 
£300 a year to make up the income to £300. There 
was a proviso for determination if the wife should 
return to cohabitation, <fe a covenant by the hus- 
band that the wdfe should live apart from him, 
but there was no covenant by the wife or trustees 
either for payment of debts or otherwise. The 
husband became bkpt. in 1868, & obtained his 
discharge in the same year, but, as the law then 
stood, the discharge did not release him from his 
obligations under the covenant. On the death of 
the wife in 1899, a large sum was due from the 
husband’s estate under the covenant to make up 
the income to £300 : — Held : the deed, having 
regard to the recital, was not voluntary, & the 
trustees were entitled, as against the assignee in 
bkpey. of the husband, to retain the trust property 
until the arrears due under the covenant were 
satisfied. 

Qu, : whether the right claimed by the trustees 
would not exist even in the case of a voluntary 
settlement effectually completed so as to be 
enforceable by the ct . — Re Weston, Davies v, 
Tagart, [1900] 2 Oh. 164 ; 69 L. J. Ch. 555 ; 82 
L. T. 591 ; 48 W. R. 467. 

Annotation : — ^Befd. Re Jewell's Sottlmt., Watts v. Public 

Trustee, [1919] 2 Ch. 161. 


Consideration In contracts of separation.] — See 

generally, Husband & Wife, Vol. XXVII., pp. 
224-227, Nos. 19,50-1980. 

Effect of reconciliation.] — Sec Husband & Wife, 
Vol. XXVII., p. 246, Nos. 2165-2167. 


Sect. 4.— RESETTLEMENTS. 

Sec, generally. Family Arrangements, Vol. 
XXIV., pp. 945 et seq. 


Sect. 5.— VOLUNTARY SETTLEMENTS. 

Sub-sect. 1. — In General. 

See, now. Law of Property Act, 1925 (o. 20), 
ss. 172, 173. 

750. Distinguished from settlement for valuable 
consideration.] — I’horo are no doubt various 
circumstances which may be connected with a 
voluntary deed wliich will induce this ct. either 
to set the deed aside, or to i-chise to execute the 
ti*usts contained in it. There are also statutory 
enactments which may defeat/ a voluntary deed 
which would be otherwise valid ; but assuming 
a voluntary deed to be complete, bond fide, valid, 
& to be unaffected by any statutory disability 

1 know of no distinction between such a deed & 
one executed for valuable consideration. The 
estates & limitations created in such a deed have 
the same operation & effect as in a deed executed 
for value, & must be construed in the same manner, 
&; it carries witli it all the same inc’idents & rights 
attached to the property conveyed as are carried 
by a deed executed for value, & the gi-antee, in 
this respect, stands exactly in tlie same situa- 
tion as if he had paid value for the property con- 
veyed (Romilly, M.R.). — Dickinson v, Burrell, 
Stourton ?>. Burrell (1866), L. R. 1 Fq. 337 ; 
35 Beav. 257 ; 35 L. .T. Ch. 371 ; 13 L. T. 660 ; 
12 Jur. N. S. 199 ; 14 W. R. 412 ; 55 E. R. 891. 

A nnoiution s ; — Refd. Briitv V. Edmimdson (191.')), 113 li. T. 

1197. Mentd. Dawson y. G. N. cV City By., [J90.0I 1 K. B. 

2G0 ; Defnos V. Milno, [1913] 1 C'h. 98 ; Ellin v. Torriiigton. 

[1920] 1 K. B. 399. 

What is voluntary settlement — Post-nuptial 
settlement.] — See Sub-soct. 2, post. 

For purpose of estate duty.] — See Estate 
& Other Death Duties, Vol. XXL, pp. 13, 14, 
Nos. 61-67. 

For purpose of legacy duty.] — See Estate 

Ac Other Death Duties, Vol. XXI., pp. 49, 50, 
Nos. 324, 325. 

751. Right to surrender voluntary settlement.] — 

A. makes a voluntary settlement on B., who after 
agrees to deliver it up witliout consideration. 
This agreement shall bind in equity, for a V(jluntary 
settlement may be surrendered voluntarily, — 
Wentworth v, Deverginy (1696), Prcc. Oh. 69 ; 

2 Eq. Cas. Abr. 51 ; 24 E. R. 33. 


Sub-sect. 2. — Post-Nuptial Settlements. 

752. Whether voluntary — General rule-] — I 
agree there are cases where a father contracting 
for an infant child shall bind the child especially 
if the child claim anything under the settlement, 
but then it must be before marriage & in considera- 


PART V. SECT. 5, SUB-SECT. 1. 

k. Arrears under voiwfUary deed omt* 
renderedr—In consideration of new deed 
— Whether new deed voluntary. A. vol- 
imtary deed, & arrears dno on foot 
of it, if the aorears are surrendeted 
in oonsideratlon of a now dee^ suck 


now deed is not voluntary. — N ixon 
V. Hamilton (1838), 1 I. Eq. H. 49. 

— IR. 

1. Actions db stedemerds of testatrix 
constUuMng vohirUary settlement. J — B a v - 
LET V. PtTSLTC TRUSTEE (1908), 27 N. Z. 
L. R. 059.— Ff.Z. 


PART V. SECT. 5, SUB-SECT. 2. 
m. Whether volwntary.] — poatntm- 
tial settlement was in fact made, in 
conaideratioti of the wife's separate 
estate, wkiek had been given by her 
to the Irasband, who lent a portiofi, 
& applied the residue to his own 

mm2 
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Settlements. 


Sect, 5. — 'Voluniary seiilemenis : Sub-sects. 2 <£: 3.] 

tion of the marriage for the ct. will not suffer her 
to claim benefit one way & not be bound the other, 
but this being after marriage is voluntary & being 
the next day after the marriage does not differ 
the case, for whether two days or six, or six years, 
it is tlie same thing. No recital of the father will 
bind the property of the daughter but there must 
be some proof of the father’s intention to do it 
(Lord Hardwicke, C.). — Seai^r v. Bingham, 
Strode v. Strode (1743), 3 Atk. 54 ; 26 E. B. 
834. 

AnnotaUon : — Refd. Exol v. Wallace (1751), 2 Ves. Sen. 117. 

753. .] — A husband who had £1,733 

stock devised to him after marriage vests it in 
trustees for the benefit of himself for life, of his 
wife for life, & afterwards for the benefit of his 
children. The settlement is void both as to 
creditors before & after the marriage & the trust 
estate was decreed to be sold & applied to the 
payment of the husband’s debts. — Taylor v. 
Jones (1743), 2 Atk. 600 ; 26 E. B. 758. 

.-—Dbtd. DimdaB v. Dutons (1790), 2 Cox, Eq. 
(’ah. 235. Consd. Lo(?urd r. Johnson (1797), 3 Vos. 352. 
Refd. liidcr r. Kidder (1805), 10 Vos. 3C0 ; Graham r. 
lurber (1854), 14 C. B. 410. 

754. Settlement pursuant to ante-nuptial 

agreement.] — A settlement made after marriage 
on the wife & children, pursuant to arts, entered 
into previous to the marriage, though not exactly 
agi*eeing %vith them, not voluntary nor fraudulent 
against bond creditors. — Brunsden v. Stratton 
(1719), Free. Ch. 520 ; 2 Eq. Cas. Abr. 52, 260; 
21 E. B. 233. 

755. .] — A mtge. term being made 

the subject of a settlement after marriage with a 
second wife, but recited to be in pursuance of 
arts, previous to the marriage, the settlor having 
children by the deceased wife under the uses of 
which pltf. claimed ; was afterwards conveyed 
by the settlor & his wife, by fine & settlement, 
to uses, for the benefit of the children, by the first 
marriage, who, & their representatives, have been 
in possession thirty years, pltf.’s bill dismissed, 
as the ct. will presume that the former settlement 
was known to be voluntary, or the children by the 
second wife to have had a comjiensation for their 
claims. — Townshend v . Townshend (1783), 1 
Bro. C. C. 550 ; 1 Cox, Eq. Cas. 28 ; 28 E. B. 
1292. 

Annotation'^ : — Mentd. Rockford v. Wade (1805), 17 Vea. 
H7 ; W odderburn n. Wodderburn (1838), 4 My. & Cr. 41 ; 
^oarr. AsbweU, 11893J 2 Q. B. 390. 

756. .] — Settlement after marriage of 

the wife’s property, reciting a parol agreement 
before marriage to such settlement. The creditors 
of the husband cannot set aside such settlement. 
— Dundas V. Dutens (1790), 1 Ves. 196 ; 2 Cox, 
Eq. Cas. 235 ; 30 E. B. 298, L. C. 

^Ivnotntion'i : — Consd. Bandall r. Morgran (1805), 12 Ves. G7. 
Bbtd. Warden r. Jones (1857), 23 Beav. 487 ; Goldicutt 
r. To^MiHond (1800), 28 Beav. 445. Refd. Shaw r. Jake- 
nuiu (1803), 4 JOuht, 201 ; lUder v. Kidder (1805), 10 Ves. 
3G0 ; Lasseuee v. Tierney (1849), 1 Mac. & G. 551 ; 
Sm’come r, Pinnipfer (1853), 17 Jur. 190 ; Warden v. 
Jones (1857), 6 W. 11. 180; Trowell v. Shenton (1878), 
8 Ch. 1). 318 ; ne Holland, Grof?e v. Holland, [1902] 2 Ch. 
300. Mentd. Sims t\ Thomas, Strachan v. Thomas (1840), 
12 Ad. & LI. 530 ; Blip:h v. Tredsett (1851), 5 De G. & 
Sni. 74 ; Noidon v. Cooper, J^e Manby & Hawksford, Exp. 
JbUlcfaton (1850), 3 Sm. G. 375 ; Nurse v. Hurnford 
(1879), 13 Ch. H. 704 ; (Vdorual Bank v. Whinney (1880), 
11 App. Cas. 420 ; British Mutoscopc 6c Blograph Co. v. 
Homer, [1901] 1 Ch. 071. 

757. Burden of proof.] — A post- 

nuptial settlement made by a husband in favour 


of his wife & children contained a recital that it 
was made in accordance 'with an ante- nuptial 
agreement. The wife obtained a decree for a 
divorce on the ground of her husband’s cruelty 
&> adultery. The husband afterwards advertised 
part of the real estate included in the settlement 
for sale by auction ; — Held : the burden of proof 
that the settlement was a voluntary one was upcin 
the husband, & granted an injunction to restrain 
him from selling, dealing with, or incumber- 
ing the settled property. — Watts v. Watts 
(1876), 24 W. B. 489 ; on appeal, 24 W. B. 623, 
C. A. 

758. Necessity for proof that agree- 

ment actually made.] — A recital in a post-nuptial 
deed of settlement that the settlement is made in 
pursuance of a parol ante-nuptial agi*eement is 
a memorandum in writing sufficient to satisfy 
Stat. Frauds, but it does not dispense with the 
necessity of pro'ving that the recited ante-nuptial 
agreement was actually made. — lie Gillespie, 
Ex p. Knapman, Tub Trustee v. Gillespie 
(1913), 20 Mans. 311. 

.] — See Fraudulent & Voidable 

Conveyances, Vol. XXV., pp. 172-174, 235, 
Nos. 160-170, 618-621. 

759. Settlement In consideration of 

portion.] — The settlement in 1694, being in con- 
sideration of a portion paid at the time, though 
made after marriage, cannot be impeached by 
subsequent creditors. — Stileman v . Ashdown 
(1742), 2 Atk. 477 ; 26 E. B. 688, L. 0. ; svh- 
sequent proceedings (1743), 2 Atk. 608 ; Amb. 13, 
L. C. 

Annotations : — Distd. Taylor v. Jones (1743), 2 Atk. GOO. 

Refd. Dummer v. Pitener, Pitclicr v. Dummer (1833), 2 

My. & K. 202 ; Mackay v. Douglas (1872), L. R. 14 Eq. 

100. Mentd. Burroughs v. Elton (1805), 11 Vea. 29 , 

Crabb v. Crabb (1834), 1 My. 6c K. 511 ; Bott v. Smith 

(1850), 21 Beav. 5ii ; Doswell v. Rooeo (1805), 13 L. T. 

150. 

760 . Agreement by husband to settle wife’s 

property on herself.] — An agreement made by 
A., the husband, after marriage, to settle half his 
wife B.’s fortune on herself, is not a voluntary 
agreement, but amounts to a purchase of the 
wife’s equity, & cannot be waived by the wile to 
the prejudice of her children. — Fenner v. Taylor 
(1831), 2 L. J. Ch. 99. 

761. Settlement In confirmation of ante- 

nuptial settlement by wife.] — E. B., a single 
woman, transferred certain stock, her property, 
into the joint names of herself & two trustees ; 
& on the day of the transfer, she & the trustees, 
without reference to any marriage on her part, 
executed an indenture, by which it was declared 
that the trustees should hold the property in trust, 
to pay the dividends to E. B. for her life, for her 
sole & separate use, independent of any husband 
whom she might marry ; &, after her death, 

upon such trusts as E. B. should by vdll, notwith- 
standing her coverture, appoint ; &, in default 

of such appointment, in trust for E. B., her exois., 
administrators, & assigns. E. B. afterwards 
married, & by a deed, reciting the settlement, 
& executed by her husband & herself, she, by the 
direction of her husband, assigned the dividends 
of the stock in trust, for the punctual payment 
of an annuity granted by the husband : — Held : 
whether or not under the deed of settlement the 
wife had power, as against her husband, to make 
this assignment, the joining the husband in the 
deed of assignment was a confirmation of the deed 
of settlement, & consequently that the assignment 


punioscs. The settlement did not state be so : — Ueld : the consideration was Ir. Jnr. 133. — IR. 

the money to bo the separate estate sufficient, & the settlement not volun- n. .] — Re Lynch, Lynch v. 

of the ^^tfe. It appeared alivnde to tary. — Butler v. Butler (1851), 4 Linch (1879), 4 L. R. Ir. 210. — IR. 
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by the wife was valid. — Mabbb v. Hobbs (1836) 
2 Y. & C. Ex. 317 ; 0 L. J. Ex. Eq. 12. 

Annotiitwna : — Retd. Nedbv v. Nedby (1839), 4 My. & Cr. 

307 ; Blaikio v. Clark, Cock i\ Clark (1852), 22 L. J. Cb 

377. 

762. Settlement of after-acquired pro- 

perty.] — Anderson v. Abbott, No. 787, post. 

763. Containing assignment of In- 

surance policy by husband.] — Stephens v. Green, 
Green v. Knight, No. 693, ante. 

764. Settlement In consideration of mort- 

gage — Deeds not referring to one another.] — A. 
being indebted to pltf. but not insolvent, applied 
to iiis mother for a loan of £190. She consented 


subject to his debts. A provision without con- 
sideration in a post-nuptial contract that the 
income of the legitim “ should be alimentary & 
in nowise attachable for debt : — Held : insuffi- 
cient to exclude the claim of the husband’s 
creditors, ho having become bkpt. 

A stipulation of this kind in a post-nuptial 
contract is neither valid nor permissible (Lokd 
Cairns, C.).--Learmouth v. Miller (1875), L. K. 
2 Sc. & Div. 438, H. L. 

Annotation : — Consd. Mackiutobh v. Pogosc, (189 >1 1 (3i. '»()'). 


to advance the money on condition that A. would 
settle a certain freehold estate on his children. 
Two deeds were accordingly executed ; by one 
of which A, mortgaged certain other estates to 
liis mother to secure the repayment of £400 ; & 
by the other he settled the first-mentioned estate 
on himself for life, & after his death on his children 
& their issue. Neither deed contained any refer- 
ence to the other. A. afterwards became insol- 
vent '.—Held : the settlement was made for valu- 
able consideration, & was within the proviso con- 
tained in 13 Eliz. c. 5, s. 6 ; &: it was not material 
whether the whole of the £400 secured by the 
mtge. was actually due from A. — Thompson v. 
Webster (1859), 4 De G. & .T. 600 ; 28 L. J. Ch. 
700 ; 33 L. T. O. 8. 340 ; 5 Jur. N. S. 921 ; 7 
W. K. 648 ; 45 E. K. 233, L. JJ. ; affd. (1861), 4 
L. T. 750, H. L. 

Annotations : — Consd. Bayspoole v. Collins (1871), 40 L. J. 
Cb. 289 ; Ilanoe v. Harding (1887), 4 T. L. 11. 185 ; Be 
'I’etley, Ex p, Jeffrey (1896), 06 L. J. Q. B. 111. Refd. 
Smith V. CherrlJl (1867), L. IL 4 Eq. 390 ; lie Johnson, 
Golden v. Gillam (1881), 20 Ch. D. 389 ; lie Maddever, 
'Phree Towns Banking Co. v. Maddever (1884), 27 Ch. D. 
523 ; Godfrey r. Poole (1888), 13 App. Cas. 497 ; Edmunds 
Edmunds (1904), 73 L. J. P. 97. 


Sub-sect. 3. — Validity. 

768. General rule — Settlor must do everything 
necessary to transfer property.] — Vane v. 
Fletcher (1717), 1 P. Wms. 352 ; 21 E. K. 
422, L. C. 

769. .] — The ct., in order to give 

effect to voluntary settlements, requires, where the 
settlor is the legal owner, everything to have been 
done which is requisite to transfer tlie legal 
ownership ; &; where ho is the equitable owner, 
clear & distinct evidence of a declaration of trust 
in favour of the donee. — Bentley v. Mackay 
(1851), 15 Beav. 12 ; 51 E. 11. 440. 

Annotations : — Refd. Dlpple v. Cories (1853), 11 Ilnrc, 183 ; 

Re Chrlmes, Locovich r. ChrimeM, [1917] 1 Cli. 3(1. 

770. .] — In order to rc*nder a volun- 

tary settlement valid cSt effectual, the settlor must 
do everything which, according to the nature of 
the property comprised in the settlement, is 
necessary to transfer the property, A rendcu* th(‘ 
settlement binding upon him ; as by actually 
transferring the property to the persons for whom 
he intends to provide, or to trustees for the purposes 
of the settlement, or by declaring that he himself 


765 . Settlement securing separate pro- 

vision for wife during coverture — Effect of subse- 
quent bankruptcy of husband.] — A post-nuptial 
settlement, in so far as it secured a separate pro- 
vision for the wife during coverture : — Held : to 
have been voluntary &> gratuitous, <& to have been 
revoked & superseded by the husband’s subsequent 
bkpey. — Dunlop v. Johnston (1807), L. B. 1 
8c. & Div. 109, H. L. 

766. Part of money settled provided by 

wife’s brother — Part by husband.] — A settlor’s 
brother-in-law provided a sum of £4,000, upon the 
understanding that the settlor would settle it, 
& also a sum of £990 Madras stock, the property 
of the settlor, upon the wife of the settlor for life, 
for her separate use, <fc after her death upon the 
settlor for life, or until bkpey. or alienation, & 
then upon the children of the marriage. A 
settlement to the above effect was executed in 
July, 1862, & in the following Oct. the wife of 
the settlor died. 

In 1866 the settlor executed a bond which 
operated as a determination of his interest under 
the settlement. In 1867 he became a bkpt., & 
in 1868 he died : — Held : notwithstanding that 
the £990 stock was the property of the settlor, 
regard being had to the much larger sum which 
was brought into settlement, the settlement was 
valid. — Hammonds v. Barrett (1869), 21 L. T. 
321 ; 17 W. R. 1078. 

Annotation : — Consd. Mackintosh v. Pogose, [1895] 1 Ch. 505. 

767. What stipulations may be Inserted — Pro- 
vision against attachment for debt.] — The legitim 
of the wife is the property of her husband & 


holds the property in trust for those purposes ; 
& if the property bo personal the trust may be 
declared either by writing or by parol ; but there 
is no equity in this ct. to protect an imperfect 
gift. If, however, the gift is intended to take 
effect by transfer, the ct. will not hold th(‘ intended 
transfer to operate as a declaration of trust. 

T., by deed poll, dated Mar. 6, 1862, purported 
to transfer fifty shares in the L. Bank to a trustee 
for E. At that time the trustee held a gcmcral 
power of attorney from T. for the transfer of the 
stock of any incorporated co. standing in his 
name, T. afterwards gave the trust('e a special 
power of attorney to r(*ceive the dividends on the 
shares in the L. Bank, but no actual or otlier 
transfer of the fifty shares was ever made. The 
trustee, however, received the dividends on the 
shares under the second power, & paid them to 
E. sometimes directly, &; sometimes through the 
intervention of T. : — Held : the gift of the fifty 
shares was imperfect, & under the circumstances 
T. could not himself be considered a trustee of 
them. — Milroy v. Lord (1862), 4 De C. F. & J. 
264 ; 31 L. J. Ch. 798 ; 7 L. T. 178 ; 8 Jur. N. S. 
806; 45 E. R. 1185, L. JJ. 

Annotations Warrinor v. Bogera (1873), L. B. 16 

Eq. 340; Moor© v. Moor© (1874), L- B. 18 Eq. 474 , 
lilchards r. Delbrld^e (1874), L. H. 18 Eg. 11 ; Bottle 
V Knocker (1876). 40 L. J. Ch. 159. Consd. Re Bretons 
EstateTBreron ©. Woon (1881^.17,^^- S* 

Shield, Pethybrldge v. Burrow (1885), 53 L. 1. 5. Apld. 
Re Asiicrolt, Ex p. Todd (1887), 19 Q. B. D, 180 ; Re 
Patrick, Bills v. Tatham (1890), 03 L. T. 75^ 

Coleman v. North (1898), 47 W. R. 57. Apld. Be Grifliii, 
Orlffln V. Griffin, [1899J 1 Ch. 408 ; Re Smith, Bull v. 
Smith (1901), 84 L. T. 835 ; Re Wmiarns. Williams r. 
Ball, [19171 1 Cb. I ; Mocodo v. Stroud, [1922] 2 A. C. 330. 


PART V. SECT. 6. SUB-SECT. 3. 

o. General rule.] — A yoluntajpy settle- 
ment will be valid & eflertnal If 
the settlor transfer the property to a 


ustee for the purpose of the 
ent, or declares that he himself took 
In trust for those piirpo8e8.;^LAT- 
:nbubq V, Mobink (1896), 40 N. S. B. 


193.--CAN. 

p. Validity as against sheriff* s deed.] 
—DOB d. Roop V. Trentowskt(1863), 
10 N. B. R. (6 AU.) 636.— CAN, 
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Sect* 5. — Voluntary settlements : Siih-aecL 3.] 

Gonsd. I. R. Comrs. v. Allan (1925), 9 Tax Caa. 234. 
Reid. Hoartley v. Nicholson (1875), L. R. 19 Eq. 233 : 
Bizzey v. Flight (1876), 45 h, J. Ch. 852 ; lie King:, Sewell 
V. KiQg (1879), 14 Ch. D. 179 ; Johnstone v. Mappln 
(1891), 60 L. J. Ch. 241 ; Mallott v. Wllbon, [1903J 2 Ch. 
494 ; Carter v. Hungerford, [1917] 1 Ch. 260. 

771. .] — Re Ashcroft, Ex p* Todd 

(1887), 19 Q. B. D. 180 ; 67 L. T. 835 ; 35 W. R. 
676 ; 3 T. L. R. 562 ; on appeal, 19 Q. B. D. 191, 
C. A. 

772. Conveyance retained In settlor’s power.] — 

If a parent make a voluntary conveyance in trust 
fior his children &> keep it in his own power or in 
the hands of his agent, this is got from him, it 
ought not to bind him ; but where a feme having 
issue by her first husband makes a suitable 
provision for them before her treaty for a second 
marriage, this is good, & not liable to be avoided 
by a second husband. — Cotton v. Kino (1726), 2 
P. Wms. 368 ; 2 Eq. Cas. Abr. 53, pi. 10 ; 24 
E. R. 704, L. 0. ; subsequemt proceedings, sub nom* 
Kino v. Cotton (1732), 2 P. Wms. 074, L. O. 
Annotations : — Refd. Cecil r. Butcher (1821), 2 Joe. & W. 
.''.65 ; St. George i). Wake (1833), 1 My, & K, 610 ; Roberis 
V. Williams (1841), 11 L. J. Ch. 65 : Downes v. Jennings 
(1863), 32 Boav. 290 ; lie Way’s Trusts (1864), 34 L. J. 
Ch. 49. 

773. >9. P. Kino v. Cotton (1732), 2 P. Wms. 
674 ; 2 Eq. Cas. Abr. 131, pi. 4 ; 24 E. R. 912, L. C. 
Annotations : — Reid. Strathmore v. Bowes (1788), 2 Bro. C. C. 

315 ; Cecil u. Butcher (1821). 2 Jac, & W. 56.) ; St. George 
V. Wake (1833), 1 My. & K. 610. 

774. Settlement of equitable Interest.] — A 

voluntary assignment by deed of the assignor’s 
interest in a sum of stock standing in the names 
of trustees upon trust for him is a complete transfer 
of such interest as between the donee & the 
representatives of the donor although no notice 
of the deed was given to the tnistees in the donor’s 
lifetime because no further act on the part of the 
donor was requisite to complete the gift. In such 
a case the donee could compel the trustees to 
transfer the stock to him without making the donor 
or his representatives parties to the suit. — 
Donaldson v. Donaldson (1854), Kay, 711 ; 23 
h. J. Ch. 788 ; 23 L. T. O. B. 306 ; 1 Jur. N. S. 
10 ; 2 W. R. 691 ; 09 E. R. 303. 

A nnotations : — Distd. Lanil.o v. Orton (1860), 1 Drew. & 
Sra. 125. Consd. lie Lucan, Hai'dinge v. Cobden (1890), 
45 Ch. D. 470. Refd. Re Way’s Trusts (1864), 2 De G. 
J. & Sm, 365 ; lie Walhampton Estate (1884), 26 Ch. D. 
391 ; Re Patrick, Bills v. Tatham, [18911 1 Ch. 82 ; Re 
Griffin, Griffin v. Griffin, [1899J 1 Ch. 408. 

775. Reversionary interest.] — T., who 

was contingently entitled to a prospective share 
in certain property, voluntarily assigned it, in 
1880, to trustees upon trust, among other trusts, 
to pay a sum of £500 to one K., A as to the residue 
upon other trusts. T. became entitled to her 
share in the property in 1894, &, by a letter, in 
1896, directed that a portion of it should be trans- 
ferred to the trustees of the voluntary assignment 
of 1880. K. died in 1888, intestate, the 

question now arose as to his £500, which was 
claimed by his personal representative, by those 
entitled to residue, & by the settlor as upon a 
resulting trust : — Held : (1) a person dead at the 
date of the execution of a deed could take no 
benefit under it, & the confirmation of the deed by 
the letter in 1895, only set up such trusts as 
were then subsisting, had no retrospective effect ; 
(2) the failure of the gift to K. did not make it faU 
into residue, & the donees of the residue could only 
take an aliquot portion ; & (3) the £500 belonged 
to T., the settlor, by way of resulting trust. — 
Re Tilt, Lampet v, Kennedy (1890), 74 D. T. 
163 ; 12 T. L. R. 162 ; 40 Sol. Jo. 224. 

Annotation : — Generally * Rdfd. Re Ellenborough, Towry 
Law V. Burne, [19031 1 Ch. 697. 


776. •] — Residuary estate consisting 

of money in the funds, was bequeathed to a mother 
& daughter in trust for the mother for life, & 
afterwards for the daughter absolutely. By a 
settlement made in contemplation of the daughter’s 
marriage, the daughter assigned her interest under 
the will to trustees, upon trust for the issue of the 
intended marriage, & for a niece of the daughter 
& the issue of the niece. The daughter’s husband 
died soon after the marriage, of which there was 
no issue. The mother was not a party to the 
settlement, but had notice of it before the 
husband’s death : — Held : oven if the settlement 
was voluntary as regarded the trusts in favour of 
the niece, it was a complete alienation, so as to be 
capable of enforcement at the instance of the 
trustees of the settlement against the daughter, 
& the trustees of another settlement which she 
made upon a second marriage inconsistent with 
the former settlement ; qu. : whether the first 
settlement was voluntary as regarded the trust for 
the niece. — K ekewioh v. Manning (1851), 1 De 
G. M. & G. 170 ; 21 L. J. Oh. 577 ; 18 L. T. O. S. 
203 ; 10 Jur. 025 ; 42 E. R. 519, L. JJ. 

Annotations : — Distd. Bridffo v. Bridge (1852), 16 Beav. 315. 
Apld. Donaldson v. Donaldson (1854), K^, 711. Consd. 
Voyle V. Hnghos (1854), 2 Sm. iz G. 18. Distd. Cramer v, 
Moore (185^. 3 Sm. & G. 141. Consd. GI[bert v. Overton 
(1864), 10 L. T. 900. Apld. Biohardson v. Richardson 
(1867), L. R. 3 Eq. 086. Consd. Baddeloy v. Baddeley 
(1878), 48 L. J. Ch. 86 : Re King, Sewell y. King (1879L 
14 Ch. D. 179 ; Paul v. I’aul (1880), 16 Ch. D. 580. Apld. 
Re Walhampton Estate (1884), 26 (/h. D. 391 ; Johnstone 
V. Mappln (1891), 60 L. J. Ch. 241 : lie Patrick. Bills v. 
Tatham, [18911 1 Ch. 82. Distd. lie EUenboroiigh , 
Towry Law v. Burne, [1903] 1 Ch. 697, Apld. Re Spark’s 
Trusts, Spark v. Massey, [1904] 1 Ch. 451. Refd. Page v, 
Cox (1852), 10 Haro, 163; Paterson v. Murphy (1853), 
IJ Haro, 88 ; Beech r. Keep (1854), 18 Beav. 285 ; Scales 
V. Maude (1855), 6 De G. M. & G. 43 ; Crofts v. Middleton 
(1856), 8 De G. M. & G. 192 ; Pownall v. Anderson (1866), 

2 Jm*. N. S. 857 ; Wfikinson v. Wilkinson (1857), 4 Jur. 
N. S. 47 ; Clarke v. Wright (1861), 6 H. & N. 849 ; Wright 
V. Dickenson (1801), 4 L. T. 21 ; Dllrow v. Bone (1862), 
31 L. J. Ch. 417 ; Milroy v. Lord (1862), 7 L. T. 178 ; 
I’enfold V. Mould (1867), L. R. 4 Eq. 662 ; Glegg r. Rees 

1871), 7 Ch. App. 71 ; Warrinor v. Rogers (1873), L. R. 
16 Eq. 340 ; Richards v. Delbridge(1874), L. R. 18 Eq. 11 ; 
Price V. .Tonkins (1876), 4 Ch. D. 483 ; Re Flavell, Murray 
V. Flavell (1883), 25 Ch. D. 89 ; Re Lucan, Hardinge v, 
Cobden (1890), 45 Ch. D. 470 ; Vavasscur v. Vavassour 
(1909). 25 T. L. R. 250. Mentd. Bartlett u. Bartlett (1857), 

3 Sm. & O. 533 ; Cousolldatod Investment Insce. v. 
Riley (1859), 29 L. J. Ch. 123. 

777. ,] — A feme sole made a voluntary 

aent by deed of her reversionary interest in 

stock held under a settlement. The deed was 
irrevocable. It was duly executed by herself 
& attested but was not communicated either to 
the trustees of the paramount settlement or to 
the trustees of the deed itself or to any of the 
parties who were to take under it. The lady 
subsequently destroyed the deed & made a different 
disposition of the stick by a codicil to her will : — 
Held : the assignor having done all that she could 
for transferring her interest the assignment was 
complete & olfectual notwithstanding the absence 
of notice . — Re Way’s Trusts (1864), 2 De G. J. &; 
Bm. 365 ; 6 New Rep. 67 ; 34 L. J. Oh. 49 ; 11 
L. T. 495 ; 10 Jur. N. S. 1160 ; 13 W. R. 149 ; 
46 E. R. 416. L. JJ. 

Annotations: — ^Apld. Re Patrick, Bills v. Tatham (1890), 

63 L. T. 762. Rud. Gornham v. Skipper (1885), -2 T. L. R. 

64 ; jTv’e Lucan, Hardinge v. Cobden (1890), 46 Ch. D. 470. 
Mentd. HaU v. Hall, HaU v. HaU (1872), L. R. 14 Eq. 366 ; 
R. V. Paulson, [1921] 1 A. C. 271. 

778. Necessity for declaration of trust.] — 

Bentley v, Mackay, No. 769, ante. 

779. In real estate.] — Pltf. being entitled 

to shares in cos., foreign bonds, consols, cash & 
real estate, which were vested in the trustees of 
his uncle’s will, executed a voluntary deed, 
whereby he panted the realty to A. &> B., to the 
use of himself & A. & B., upon trust to sell. Sc l^e 
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directed that the produce & the bonds, etc., should 
thenceforth be considered vested in him & A. & 
B. on certain trusts for volunteers : — Held : the 
deed was (1) valid as to the shares & bonds, 
which had been transferred to pltf. & A. & B. ; 
(2) ineffectual as to foreign bonds, stock & cash, of 
which there had been no transfer, & no acceptance 
of the trust by the trustees of the uncle’s will, 
in whom they were vested ; (3) ineffectual also 
as to the realty, the legal estate not having 
passed. — Bridge v. Bridge (1852), 16 Beav. 315 ; 
22 L. .T. Ch. 189 ; 20 L. T. O. 8. 75 ; 16 Jur. 
1031 ; 1 W. R. 4 ; 51 E. R. 800. 

AnnoUitimia : — As to (1) Retd. Donaklson v. Donaldson 
(18.)4), 1 Jnr. N. S. 10. As to (2) Apld. Beech v. Keep 
(1854), 18 Beav. 285. FoUd. lie Way’s Trusts (1864), 
4 New Rep. 453. As to (3) Distd. Gilbert «. Overton (1864), 
2 Hem. Ik, M. 110. Ginerally, Retd. Tierney v. Wood 
(1854), 10 Beav. 330; Hograrth v. Phillips (1858), 4 
Drew. 360 ; Lambe v. Orton (1860), 1 Drew. Sc Sm. 125 ; 
lie King:, Sewell v. Kinj^ (1870), 14 Ch. D. 179. 

780. Legal estate subsequently acquired — 

But not transferred to trustees.] — A. by a volun- 
tary settlement assigned land, held by him under 
an agreement for a building lease to trustees 
upon trust for himself for life with remainder for 
his children & grandchildren. Shortly aftei^ards 
A. obtained a lease of the land but he did not 
assign the legal estate to the trustees. There wjpiQ 
no evidence that A. could liave obtained the lease 
at the time when ho executed the settlement : — 
Held : the settlement was com4)lete, & the 
cesiuis que trustent were entitled to have it 
enforced against a person in possession of the legal 
estate, who derived his title through A.’s will. — 
Gilbert v, Overton (1864), 2 Hem. & M. 110 ; 
4 New Rep. 420 ; 33 L. J. Ch, 683 ; 10 L. T. 
900 ; 10 Jur. N. 8. 721 ; 12 W. R. 1141 ; 71 E. R. 
402. 

781. Equity of redemption.] — A. having 

mortgaged estates in fee simple, subsequently made 
a voluntary settlement of the same estates & all 
his interest therein to grantees to uses to hold, 
subject to the mtge. & to a power of raising a 8\un 
of money for himself, to the use of himself for life 
with remainder to his first & other sons in tail, 
with remainders over. The mtgee. afterwards 
sold the estates under the power of sale in the 
mtge., & after retainer of his debt & cosos paid the 
balance of the sale moneys into ct. under Trustees 
Relief Act. Upon a i>etition for payment out A. 
contended that the sale had destroyed the volun- 
tary settlement, & that the persons claiming 
thereunder had no equity against the sale moneys, 
which must be trctated as if the sale had been made 
by A. himself : — Held : the voluntary settlement 
was a complete disposition by the settlor of the 
proceeds of the sale of the estate in case the prior 
mtgee. should exercise his power, & the volunteers 
under the settlement were entitled as against the 
settlor to the fund in ct . — He Walhampton Estate 
(1884), 26 Ch. U. 891 ; 53 L. J. Ch. 1000 ; 51 

L. T. 280 ; 32 W. R. 874. 

A nnotation : — Reid. Re Holland, Oregg v. Holland (1901), 
49 W. R. 476. 

782. Shares transferred to settlor.] — 

Bridge v. Bridge, No. 779, ante, 

783. Stock Ineffectually transferred to 

settlor.] — Bridge v. Bridge, No. 779, ante, 

784. .] — Under the provisions of 

Cos. Act, 1845 (c. 16), a deed of transfer of shares 
or stock does not pass the legal interests to the 
transferee until it has been delivered to the 
secretary of the coy. If he returns it because it 
does not comply with the requisitions of the Act 
it is to be considered as not delivered to him. 
Trustees who held railway stock in trust for H. , 
absolutely, executed a deed of transfer to him, I 


& delivered it to the secretary of the co. who 
returned it because it was not properly stamped 
& dated. After this 11. made a voluntary settle- 
ment purporting to include this stock. Several 
years afterwards the defects in the deed of 
transfer were supplied Sc it was delivered to the 
^cretary, who received it & registered the stock 
in H.’s name : — Held : at the time of the execution 
of the voluntary settlement the stock was not 
legally vested in U., but that he was only 
equitable owner ; the voluntary stdtlement of it 
therefore was effectual & IT. ’a representativi^ 
was bound to transfer the stock to the trustees of 
the voluntary settlement. — Nanney v. Morgan 
(1887), 37 Ch. D. 346 ; 57 L. J. Ch. 311 ; 58 L. T. 
238 ; 36 W. R. 677 ; 4 T. L. R. 129, C. A. 
Annotations : — Consd. Roots Williamson (1888), 38 CJh. D. 

485 ; Re Dodds, Rr p. Brown v. Coates (1891), 60 L. ,1. 

Q. B. 699. Apld. Rowell v. London & Provincial Bank 

(1893), 62 L. .f. Ch. 79 5. Refd. Rimmer v. Webster, 

(19021 2 Cb. 163. 

785. Covenant to settle.] — ^Bkpt. had cove- 
nanted to pay a sum to bo invested on the trusts 
of his marriage settlement for the bimolit of his 
wife & the issue of the marriage, lie became 
bkpt. without having done so. Proof ordered in 
the usual way, & the dividends to be paid into the 
bank, &> the interest thi'reof to bo paid to the 
parties entitled imder the soitlement. — Re May, 
Ex p. May (1833), 2 L. 1. Boy. 72. 

786. .]— By a deed reciting a marriage 

between T. Sc O., Sc that previously to sucli 
marriage S. did promise Sc agi'ei* that in case such 
marriage should take place, ho would make a 
provision for O. Sc the issue of the marriage ; in 
consideration of such marriage Sc for bettei* 
confirming said promise, S. promised Sc agreed, 
to & with T. Sc O., that he would m his liletinu' 
or by his will give unto T. Sc O,, Sc G. & .1., or unto 
some other person or persons to be by him S. 
in such will or settlement named, the full sum of 
£3,000 £5 per cent, navy annuities, upon certain 
trusts, for the benefit of T. Sc O. Sc their children 
& if no children, for the survivor of T. Sc O., 
absolutely. 8. did not perform bis covenant, Sc 
T. survived O, his wife, without there being issue. 
Sc on the death of H. a creditor’s bill was tiled by 
the assignee of T. against the rojiresentatives of 
S. to recover the £3,000 : — Held : on demurrer, 
such bill could be sustained, Sc in the event that 
had happened, the truste<*s named in the deed wore 
not necessary parties to the suit. — Watson v. 
Parker (1843), 0 Beav. 283 ; 12 L. J. Ch. 221 ; 7 
Jur. 143 ; 49 E. R. 835 ; subsequent proceedings 
(1840), 1 Coop, teinp. Cotfc. 51, L. C. 

787. Part paid over to trustees.] — By a 

post-nuptial settlement, a husband & wife 
covenanted with trustees to settle all the propoi’ty 
which the wife might become entitled to during the 
coverture on themselves for life, with remainder 
to their children. During the coverture part of 
such property was allowed by the husband to be 
paid over to the trustees ; the other part was not 
reduced into possession at the husband’s death ; — 
Held: (1) originally, the settlement was binding 
on neither party ; (2) the part paid over had been 
effectually made subject to the trusts by the 
husband. — Anderson v, Abbott (1857), 23 Beav. 
457 ; 29 L. T. O. S. 223 ; 3 Jur. N. S. 833 ; 5 
W. R. 381 ; 53 E. R. 180. 

Annotations: — As to (1) Refd. Willoiigh^ v. Middleton 

(1802), 2 John. Sc H. 344. Generally, Mentd. Brown v. 

Brown (1866), L. R. 2 Eq. 481 ; Codrington v, Lindsay 

(1873), 8 Cli. App. 578. 

788. .] — By deed dated Aug. 8, 1868, A. 

covenanted to pay to trustees at or before twelve 
months from that date the sum of £20,000, upon 
trust, after the death of the survivor of A. & his 
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wife M., for such uses & upon such trusts as M. 
should by will appoint. By her will, executed 
the same day, M. appointed the £20,000 to the same 
trustees, upon trust, after paying thereout cer- 
tain legacies, to pay the residue to such persons 
for such purposes as she should by deed poll 
direct ; & by a deed poll, also executed the same 
day, M. directed the same trustees to pay the trust 
fund to certain other trustees to be applied to 
certain charitable purposes. A. did not pay the 
£20,000 during his lifetime, died in 1877, his wife 
having predeceased him. In an action to ad- 
minister A. ’s estate, which hardly amounted to 
£20,000 in all, & the greater part of wliich was 
invested in an equitable mtge. of leaseholds : — 
Held : as the £20,000 was a debt due by A. to the 
trustees, the payment of which could have been 
enforced during his lifetime, it was enforceable 
against his estate, whether consisting of pure or 
impure personalty. — Re Robson, Emley v. 

Davidson, (1881), 19 Ch. D. 156; 51 L. J. Ch. 
337 ; 46 L. T. 418 ; 30 W. R. 257, C. A. 

A nnotations Mentd. lie Holburnc, CoatcH v. Mackillop 

(1885), 53 L. T. 212 ; Jie (’oiiiford v. Elliott 

(1885), 29 Ch. D. 947. 

789. Conveyance of freehold to trustees.] — 

A father having, by a voluntary settlement, 
conveyed certain freehold & covenanted to 
surrender certain copyhold estates to trustees in 
trust for the benefit of his daughters, afterwards 
devised part of the same estates to his widow, 
who, after his death, was admitted to some of tlie 
copyholds. A suit having been instituted by the 
dau^htere to have the trusts of the settlement 
carried into elTect, & to compel the widow to 
surrender the copyholds to which she had been 
admitted, a decree w’as made for carrying into 
effect the trusts as far as they related to the free- 
holds, pltf.’s title to them being complete ; but as 
to the copyholds, the bill was dismissed, with 
costs.— Jeffeiiys V. Jefferys (1841), Cr. & Ph. 
138 ; 41 E. R. 443, L. C. 

Arivofahons :-~ConBd. Price v. Price (1851), 14 Beav. 598* 

Distd. Crouch v. Waller (1859), 4 Do G. & J. .302. Refd- 

Kekcvvich r. Manniug: (1851). 1 Do O. M, & G. 176; 

(Jalo r. Gale (1 877), 6 Ch. D, 144; Gandy v. Gandy 

(1885), 30 Ch. D. 57 ; lie Holland, Gregg v. Holland, 

11901] 2 Ch. 145. 

790. Covenant to surrender copyholds.] — Jef- 
FERYS V. Jefferys, No. 789, ante. 

791. Direction to trustees to pay — Subsequent 
recognition of gift of settlor.] — Bentley v. Mac- 
KAY, No. 769, ante. 

792. Assignment of stock & money — Property 
not transferred.] — A settlor, by a voluntary settle- 
ment, assigned a sum of Consols standing in his 
name, & also his money at his banker’s, to trustees, 
upon trust for himself for life, & upon trust after 
his decease to settle the same, so that his three 
reputed daughters should receive the income for 
their lives without anticipation, with trusts over. 

The stock remained untransferred, & the £8,000 
continued at his banker’s, in the settlor’s name, 
until his decease twelve days afterwards : — 
Held : the trusts of the voluntary settlement were 
effectually fastened upon both the C/onsols & 
money. — Airey v. Hall (1866), 3 Sm. & G. .315 ; 
27 L. T. O. S. 196 ; 2 Jur. N. S. 658 ; 4 W. R. 
587 ; 65 E. R. 675. 

Aniwiation Refd. Dilrow v. Bone (1802), 3 Glff. 538. 

793. Approval of draft declaration of . trust — 
Where property transferred.] — Upon evidence that 
a married woman desiring to execute a voluntary 
settlement transferred stock, to which she was 
entitled for her separate use, into the names of 
trustees, & approved of a draft declaration of trust : 


— Held : there was a locita poeniteniice, & the trusts 
did not attach, unless the draft had been finally 
authorised before the transfer to the trustees ; 
& an inquiry to that effect being answered in the 
negative, the fund ordered, on the petition of the 
married woman, to be retransferred for her 
separate use. — Sykes’s Trusts (1862), 2 John. 
& H. 415 ; 6 L. T. 350 ; 70 E. R. 1120. 

A nnotaiions Mentd. Rc Ellla’ Trusts (1874), L. H. 17 Eq. 

409 ; Roberts v. Watkins 6c Howells (1877), 40 L. J. Q. B. 

552 ; Re Croughton’s Trusts (1878), 8 Ch. 1). 400 ; Pike 

V. Fitzglbbon, Martin v. Fitzglbbon (1881), 17 Ch. D. 454 ; 

He Quartz Hill, etc., Co., Ex p. Young (1882), 21 Ch. D. 

042 ; lie Bown, O’Halloran v. King (1884), 27 Ch. D. 411. 

794-. Deposit of promissory notes & deeds.]~ 

Testator deposited certain promissory notes in 
the hands of a trustee as a provision for his illegi- 
timate children, & at the same time deposited 
certain deeds as security to meet the notes : — 
Held : the deposit of the deeds amounted to a 
trust to provide for the payment of the notes, & 
the settlement was good. — Arthur v. Clarkson 
(1866), 35 Beav. 458 ; 14 W. R. 754 ; 55 E. R. 
974. 

I A777wtafio7i :-~Dhtd Re Whitaker (1889), 42 Ch. D. 119. 

795. Assurance not communicated to trustee — 
Until after death of settlor.] — A settlement 
whereby lands are assured to a trustee to the use 
of the settlor for life, & afterwards in trust for 
volunteers, & which is not communicated to the 
trustee until after the settlor’s death is valid, 
notwithstanding the disclaimer of the trustee. — 
Jones Jones (1874), 31 L. T. 535 ; 23 W. R. 1. 

A7inoiatw7i Folld. Mallotf v, Wilson, [1903] 2 Ch. 491. 

796. Assignment of property by letters — Policies 
of life Insurance — No notice given to insurance 
offices.] — K., who in 1850 made a settlement for 
the benefit of himself, wife, & children of the 
marriage being a widower in 1863 with four 
children about to contract a second marriage, 
wrote to one of the two trustees of the settlement, 
a letter in which he said he was desirous of making 
a settlement upon his four children of six x>olicies 
of assurance on his own life, the particulars of 
which he gave. Three of the policies were handed 
to the trustee but the other three were deposited 
with the office as a collateral security & were to 
be subject thereto ; but be undertook to pay off 
the amount claimed so as to leave the policies 
free for the children. The trusts provisions of 
the settlement were to be similar to those of the 
settlement of 1850 & he undertook to execute to 
the trustee written to <fc another trustee to be 
named an assignment of the six policies to contain 
covenants to keep up the policies & to pay the 
mtge. debt, & until the settlement should be 
executed he was to be bound by the agreement 
in the same manner as if the settlement were 
actually executed. In a letter written to the 
same trustee two days later inclosing the former 
letter K. said, “ The inclosed is the formal letter 
of assignment previous to a deed, & as binding.” 
No notice of the letters was ever given to the offices 
no formal settlement of the policies was ever 
executed & no notice was ever given to the other 
trustee of the settlement. The trustee written 
to died in 1871 ; & the settlement of 1850, the two 
letters, & the three policies were returned to K. 
who by his will in 1876 gave the residue of his 
property to tiqistees for the benefit of all his 
eleven children : — Held : what was done by K. 
was sufficient to make a complete assignment of 
the si:]^olicies for the benefit of his four children. 
— Be King, Sewell v. King (1879), 14 Ch. D. 
179 ; 49 L. J. Ch. 73 ; 28 W. R. 344. 

Annotations : — BeU. Re Richardson, Weston r. Richardson 

(1882), 47 L. T. 614 ; Re Hughes (1888), 69 L. T. 586. 
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797. Settlements of debts — Payments In lifetime 
of settlor.] — P. executed a voluntary settlement, 
by which he assigned certain personal property, 
including four debts which were due to him on 
the security of bills of sale, to trustees, with x>ower 
^ sue for the debts, upon trust to sell Sc convert 
into money the trust premises & execute Sc do such 
assurances Sc things as should be expedient Sc 
to apply the proceeds for the benefit of his wife Sc 
other relatives. But he made no express assign- 
ment of the securities for the debts, nor did he 
give them up to the trustees. The settlor after- 
wards received payment of these four debts Sc 
died intestate. In an action for the administra- 
tion of the estate & of the trusts of the settlement : 
— Held : the debts were completely assigned by 
tho^ voluntary settlement Sc the trustees were 
entitled to prove as creditors against the estate 
of intestate in respect of the debts received by 
him. Qu. : whether the trustees might have 
sued the intestate at law for the amount received 
by him. — Re Patrick, Bills v. Tatiiam, [1891] 
1 Ch. 82 ; 60 L. J. Ch. Ill ; 63 L. T. 752 ; 39 
W. R. 113 ; 7 T. L. R. 124, C. A. 

ATinotation l(c Griffin, Griffin v, Griffin, [1899] 1 

Ch. 408. 

798. Effect of disclaimer by trustee.] — By an 

indenture of voluntary settlement of 1866 M. 
declared that W. should stand possessed of certain 
hereditaments Sc effects of the settlor’s upon 
certain trusts therein declared. There was the 
usual covenant for further assurance but no power 
of revocation. On Mar. 9, 1867, W. disclaimed 
the trusts of this settlement by deed poll, Sc on 
Apr. 5, 1867, M. executed a deed poll purporting 
to put an end to the settlement. In 1888, M. 
mortgaged part of the hereditaments comprised 
in the settlement, & in 1899 a transfer of this 
ratge. was executed in favour of the trustees Sc 
exors. of M. 

This was a claim by pltf., to whom the only 
son of the settlor, who became absolutely entitled 
linder the settlement of 1866, had bequeathed 
all his real Sc personal property absolutely, to bo 
entitled to so much of the proceeds of the settlor’s 
estate as represented the property comprised in 
the settlement of 1866 ; Sc also to have the settlor’s 
assets marshalled & the mtge. discharged out of 
the unsettled property : — Held : the trusts of 
the settlement still subsisted & had revested in 
the settlor on the trustee’s disclaimer. — Mallott 
V, Wilson, [1903] 2 Ch. 494 ; 72 L. J. Ch. 664 ; 
89 L. T. 622. 

799. Covenant to pay off Incumbrances on 
property settled — On payment of money owing — 
Settlor not trustee of money received.] — By a 

voluntary settlement various properties were 
settled upon trust for such persons as the settlor 
should by writing direct Sc subject thereto upon 
certain trusts, a power being reserved to the 
settlor to revoke by deed the trusts wholly or 
partially Sc to declare new trusts. The settlor 
covenanted that on certain moneys owing to him 
being paid he would with such moneys pay off 
two mtges. to which certain of the property 
settled was subject. The settlor, having received 
the moneys owing to him, paid off one of the 
mtges., &, instead of paying off the other mtge., 
invested the balance of the moneys so received 
in the purchase of three reversionary interests. 
The solr. to the trustees of the settlement having 


called his attention to the fact that he had only 
p^ially fulfilled his covenant, the settlor arranged 
with him, acting on behalf of the trustees, that, 
in lieu of paying off the other mtge., he should 
bring into settlement the three reversionary 
interests, & accordingly on Dec. 1, 1904, the settlor 
wrote a letter to the trustees directing them to 
hold the settled property subject to the mtge. 
he had not paid off in accordance with his covenant, 
&, in lieu of the same being paid off, undertook 
to assign to them the three reversionary interesls 
to be held by them on the trusts of the settlement. 
The settlor died in 1905 without having assigned 
to the trustees the three reversionary interests. 
After his death the mtge. subject to wliich one of 
the reversionary interests was purchased was paid 
off by the trustees. Sc in the reassignment to 
them of this interest by the mtg(?e. it was recitod 
that the equity of redemption was vested in the 
trustees. The reassignment was executed with 
the knowledge of the exors. of the will of the 
settlor, who allowed the truste(‘s at all times to 
deal with the three reversionary interests as part 
of the settled property : — Held : the effect, of the 
settlement was not to make the s(‘ttlor a trustf'C 
' of the moneys owing to liim when received for the 
trustees of the settlement.— -(T auter v. TIitnger- 
I FORD, [1917] 1 Ch. 200 ; 86 L. .1. Ch. 162 ; 115 
L. T. 857. 

800. Spes successlonis.] — L., having an expec- 
tation of succeeding by will or under intestacy 
to property belonging absolutely to her brother 
Sc sister respectively, executed a voluntary settle- 
ment, purporting to assign to trustees all the real 
Sc personal estate to which in the event of their 
respective deaths she might become entitled by 
will or under intestacy. On the death ^ of the 
brother intestate Sc a bachelor, L., as heiress-at- 
law 4fc sole next of kin obtained letters of adminis- 
tration to the estate : — Held : the trustees of the 
settlement could not comj)el her to hand over the 
property to them . — Re Ellenrorougti, Tovvry 
Law V. Burne, [1903] 1 Ch. 607 ; 72 L. J. Ch. 
218 ; 87 L. T. 714 ; 51 W. R. 315 ; 47 Sol. Jo. 
255. 

Annotations: Refd. Rr Miulprc, [19HI ] (’li. li;>. Mentd. 

(Jlegwrr. Bromley, [1912] 9 K. B. 47 J. 

Enforcement of voluntary settlements.] —See 

Sub-sect. 4, post. 

Avoidance of voluntary settlements.) -See Sub- 
sect. 5, post. 


Sub-sect. 4. — Enforcement. 

801. Whether specifically performed.] — Wise- 
man V. Roper (1645), 1 Rep. Ch. 158 ; 1 Eq. Cas. 
Abr. 16 ; 21 E. R. 537. 

•Intwtation : — Refd. Skirmo v. Mcyrlck (1739), 2 Com. 700. 

g02, .] — No carrying a voluntary settle- 

ment into execution. — Brownsmith v. Gtlborne 
(1727), 2 Stra. 738 ; 93 E. R. 818, L. 0. 

303, .] — By a voluntary settlement, a 

husband Sc wife assigned all the property to which 
the wife then was, or which she or her husband 
in her right might become, entitled to, in trust for 
the wife for life, for the husband for life, Sc for the 
children of the wife living at her death, whether 
begotten by her present or any future husband. 
The ct. refused to give effect to the settlement. — 


PART V. SECT. 6, SUB-SECT. 4. 

801 i . Whether specifically per forjTied. ] 
— If a voluntary deed is regularly 
executed & delivered over to a trustee. 
He so put out of the control of the 


party, showing the design to divest 
the power of revocation, the party Is 
bound, & the person intended to he 
l^f'nelited by that deed would have 
a right to come Into this ct. against 


the trustee, to call upon him to secure 
the deed & deposit it so afl to ho avail- 
able for him. — U ntaokb v. Giles 
(1828), 2 Mol. 267.— IR. 
q. Gift by voluntary aettlement — Of 
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Sect, 5 . — Voluntary aeltlements : Suh-sect, 4. Part 
VI, Sect, 1; Sub-sect, I.] 

Holloway v, Headinoton (1837), 8 Sim. 324 ; 
6 L. jr. Ch. 199 ; 69 E. B. 128. 

Avimiaiionfi : — Consd. Mock r. Kettlowcll (184 2), 1 Haro, 464. 
Befd. Kekowioh v. Minniug (J85]), 1 Do O. iSL & Q. 176 ; 
Price 0 . Price (1801), 21 L. J. Cli. 53. 

804. Whether defect supplied In equity — Settle- 
ment by way of provision for children.] — A defect 
in a voluntary conveyance not supplied in equity. 
Otherwise, if ma.de for a provision for children. — 
Thompson v, Attfeild (1682), 1 Vern. 40 ; 2 
Rep. Ch. 216 ; 23 E. R. 294. 

Aimotatton : - Refd* Saltern v. Melhnisli (1754), Amb. 247. 

805. .] — Harvey v. Harvey, No. 

1270, post 

806. Priority of beneficiaries under settlement — 
Settlement of one of two mortgaged estates — 
Priority of judgment creditor.] — G irling v, Low- 
THER (1682), 2 Rep. Ch. 262; 21 B. R. 673 ; 
sub norn. Girling v, Lee, 1 Vern. 63. 

Annotafians .* — Dbtd. Beavan v. Oxford (1856), 6 Dc G. M. & 

G. 507. Befd. Barton r. VuiihcythuyBen, Stone v. 
Vanhcythiiysen (1853), 11 Hare, 12G. Mentd. Silk v. 
Prime (1766). 1 Dick. 381. 

807. Right of wife to sue —In name of trustees.] 

— Mildmay V, Mildmay (1682), 2 Cas. in Ch. 
102 ; 1 Vern. 63 ; 22 E. R. 866, L. C. 

AnvoiaiUms : — Befd. Bullock v. Sadllor (1776), Anib. 764. 
Mentd. KcUdcra v. Winchester (Bp.) (1729). 1 Barn. 
K. B. 323 ; Lej?ard r. Johnson (1797), 3 Vos. 352. 

808. Remedy of trustee — Recovery of money 
lent to settlor — For purpose of settlement.] — A 

husband made a post-nuptial settlement of £4,000 
in favour of liis wife k, children, <fe then in con- 
sideration of the £4,000, expressed to have been 
lent to him by the trustees of the settlement, made 
a mtge. to them of a real estate to secure that 
simi, & covenanted to repay it. The husband 
never, in fact, paid the £4,000 to the trustees : — 
Held : mwerthcless, they were specialty creditors 
of the husband. — T anner v, Byne (1827), 1 Sim. 
160 ; 5 L. J. O. S. Ch. 125 ; 57 E. R. 539. 

809 . Account against settlor’s estate.] — 

A. as.signed choscs in action & other personal 
chattels, to a trustee, in trust for himself for life, 
<&, after his death, for his nephew & niece. Some 
years afterwtirds, he made a will, bequeathing 
tlie settled i:>ropei’ty, to other persons. After 
his death, the trustee ccstuis que trusty tiled a 
bill against the exors. & the legatees, praying 
that the deed might be established, that an 
account might be ta.ken of A.’s personal estate 
&; that the exors. might deliver over the residue 
to the trustee. The bill was dismissed, but, 
sembUy if the bill had been filed, by the trustee 
alone, for indemnity against conflicting claims, 
or by the cestuis que trust alone, to have the benefit 
of the deed, the ct. would have granted relief. — 


Ward v, Audland (1837), 8 Sim. 671 ; 69 E. R. 
226; affd. (1838), Coop. Pr. Oas. 146; 8 Sim. 
576, n. ; 2 Jur. 652, L. C. ; subsequent proceed- 
ings (1845), 8 Beav. 201. 

Annotations : — ConBd. Parnell v. Hingston (1856), 3 Sin. & 
O. 337. Befd. Walrond v. Walrond (1858), 28 L. J. Ch. 
97. 


810. On breach of covenant for further 

assurance — Property not legally vested In trustee.] — 

A trustee under a voluntary settlement of chattels, 
policy of assurance & mtge., filed a bill against 
the representatives of the settlor for the recovery 
thereof : — Held : if the property was legally 
vested in pltf., he might recover it at law & apply 
it on the trusts ; but if otherwise, then as the 
deed was voluntary, the ct. could afford pltf. no 
assistance in recovering it. — Ward v, Audland 
(1845), 8 Beav. 201 ; 14 L. J. Ch. 145 ; 9 Jur. 
384 ; 50 E. R. 79 ; subsequent proceedingSy sub 
nom, Hervby v, Audland, 14 Sim. 531. 

Annotations : — Befd. Kokewlch v. Manning (1851), 1 G. 
M. & G. 176 ; lit Jones, Farrington v. Forrester, [1893] 
2 Ch. 461. 


811. Measure of damages.] — ^W., by 

voluntary conveyance, assi^ed to pltf., the 
exors., etc., his furniture, effects, etc., in trust, 
to the use of W., the settlor, for his life, & at his 
death, in equal moieties, to the use of two nieces 
of W., named. Covenant by W., for himself & 
his heirs & exors., to do all further reasonable 
acts & things for further & better assigning & 
transferring the furniture, etc., to pltf., on the 
same trusts as by pltf. or his counsel should be 
reasonably advised. W. was in possession of 
the furniture, etc., till his death. On that event, 
deft., his exor., became possessed, & sold the 
whole. Pltf. sued deft, as exor. of W., on the 
above covenant for further assurance, averring, 
in his declaration, that it was at no time necessary 
to sell any of W.’s chattels, to pay any debt of 
W., & that there were no creditors of his who 
could impeach the validity of the indenture, & 
assigning, by way of breaches, first, that deft, 
refused to deliver possession of the furniture to 
pltf. ; &, secondly, that deft, converted & sold 
same, not alleging that he sold it in market overt : 
— Held : pltf. was entitled to recover, at least 
on the last breach, the value of the fiu'niture 
possessed by W. from time of his executing the 
deed to his death & afterwards sold by deft, as 
his exor., though trover might have been sustained 
for the same cause of action. — Ward v, Audland 
(1847), 16 M. & W. 863 ; 9 L. T. O. S. 105 ; 153 
E. R. 1441. 

Anruytations : — ConBd. Aulton v. Atkins (1856), 18 C. B. 249. 
Apld. Re Cavendibh Browne’s Settlmt. Trusts, Horner v. 
Jlawlo (1916), 61 Sol. Jo. 27. Befd. Parnell v. Hingston 
(1856), 3 Sm. & G. 337. Mentd. Winter v. Winter (1861), 
9 W. R. 747 ; Re Hnreourt, Danhy v. Tucker (1883), 3^1 
W. R. 578 ; ReKldgway, Kxp. Rldgway (1885), 15 Q. B. D. 
447 ; Cochrane v. Moore (1890), 25 Q. B. D. 57. 


N. S. W. Eq, 162 ; 15 N. S. W. W. N. 
186.— AUS. 

r. Creation of irrevocdt)le trust — 


mortgage debts, deposits in hank, <£• 
shares — How far complete <£• enforce- 
able, ]~~'Ehi.io'VT V, Elliott (1898), 19 


Whether affected by purported release.]:— 
Kdmison V. Couch (1899), 26 A. B. 
537.— CAN. 
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Part VI. — Rectification and Variation of Settlements 

and Articles. 


Sect. l.—RECTIHCATION. 

Sub-sect. 1. — In General. 

812. When effect given to intention — As de- 
clared by letter of Instructions for drawing settle- 
ment.] — Settlement after marriage reformed in 
favour of the issue against the devisee of the 
husband, claiming under the reversion, by his 
letter of instructions tor drawing the settlement : 
but this equity did not prevail against creditors. 
— Jenkins v. Quinchant (1746), 5 Ves. 696, n. ; 
31 E. R. 761, L. C. 

Annotations : — Apia. liarstow v. Kilvinjrton (1800), 5 Vos. 

.'ll):!. Consd. Bedford v. Aborcorn (183()), 1 My. & Cr. 

312. 

813. As declared in recital.] — Settlement 

reformed according to intention declared in re- 
cital. — Payne v. Collier (1790), 1 Ves. 170 ; 30 
E. K. 285, L. 0. 

814. Letter varying settlement.] — Settle- 

ment reformed in favour of the younger children 
against the heir of the mother, claiming the rever- 
sion, by a letter from her on the marriage of her 
daughter, stating the intention. — Barstow v, 
Kilvington (1800), 5 Ves. 693 ; 31 E. R. 755. 
L. O. 

815. Intended settlement of copyholds & 

freeholds — Omission of certain freeholds in settle- 
ment — No evidence of intention.] — Bill to reform a 
settlement on the marriage of a lady entitled to 
freeholds & copyholds under a will, on the ground 
that certain freeholds which passed under the will 
were not included in the settlement, dismissed, 
there being no evidence of intention. — Cbapman 
V, Chapman, Chapman v. Uall (1837), 1 Jur. 
473. 

816. Omission making instrument unin- 

telligible — Amount left blank.] — In a settlement, 
made between persons severally entitled to interests 
under a will, A. B., the settlor, who took a life 
interest under the settlement, covenanted that 
if he became entitled to any property exceeding 

in value the sum of , he would assign the same 

to the trustees. A. B. afterwards became entitled 
to a reversionary interest, & filed a bill to have the 
settlement rectified, or that it might be declared 
that the covenant was void. One of the Vice 
Chancellors dismissed the bill, without costs ; — 
Held: (1) this decision was correct, as the ct. 
would not make a declaration of right before- 
hand ; (2) the covenant could not be considered 
insensible, as it must apply to capital, ^ not 
income. — Fyfe v. Arbuthnot (1857), 1 Do 
G. & J. 406 ; 26 L. J. Ch. 646 ; 29 L. T. O. S. 
306 ; 3 Jui’. N. S. 651 ; 6 W. R. 793 ; 44 E. R. 
780, L. C. 

Annotations: — As to (1) Distd. Carroll v. Graham (1805), 

11 Jut. N. S. 1012. As to (2) Apld. lie Clarko, Coombo v. 

Carter (1887), 36 Ch. D. 109. 

817. No written instructions for settle- 

ment.] — No written instructions were given for 
the preparation of a marriage settlement, & it 
was afterwards sought to rectify an alleged error 
in it. Upon the e^denco of the husband, & the 
solr. who had prepared it, as to the intention of 


the parties to it, & the trustees of the settlement 
not opposing, it was, on a bill filed by the sole 
child, an infant, of the marriage, & his father, 
as next friend : — Held : the rectification might 
be made. — Tomlinson v. Leigh (1865), 13 L. T. 
616 ; 11 Jur. N. S. 962 ; 14 W. R. 121. 

818. Clear intention to pass fee simple — 

Omission of word “ heirs.”] — By a marriage settle- 
ment the wife’s interest in real estate was granted 
& assigned to trustees, theif exors., adminis- 
trators, assigns, upon the usual trusts in a 
settlement, with the omission of the word “ heirs ” 
in every case in wliich the fee simi)le was evidently 
intended to be passed : — Held : the deed must 
be rectified by tlie insertion of the word “ heirs,” 
in order to effect the intention of the parties. — 
Re Bird's Trusts (1876), 3 Ch. D. 2U. 

Annotations : — Consd. Tringhain’^ Trust h, Trlngbain v, 

GreenhiU, 11901] 2 Ch. 487. Refd. lie Sinclair’s Scttlnit., 
Crmnp v. Leioostor (188G), 50 L. T. 83. Montd. lie Holh-'s 
Estate Act. 1885 (1900), 82 L. T. 550. 


819. Necessity for clear proof of intention.] 

— (1) The onus lies on those who seek to alter 
an instrument to show why it should be altered, 
not on those who support it to show why it should 
not be altered. 

(2) A settlomcmt on marriage will not be recti- 
fied or altered unless it is shown that at tlie tinu' 
when the deed was executed there was sonio 
definite arrang(‘ment in accordance with which 
it ought to have been prepared as it is d(‘sired to 
rectify or alter it. 

(3) On the marriage of a daughter who is living 
on affectionate terms with her father, he is the 
proper person to recommend & advise her, & her 
natural guardian in matters relating to the pre- 
paration of her marriage settlement, & there is 
no occasion for any independent legal adviser 
beyond the family solr.— Tucker v. Bennett' 
(1887), 38 (fii. D. 1 ; 57 L. J. Ch. 507 ; 58 L. T. 
650, C. A. 

Annotation :—As to (2) Refd. Bonboto v. IIoiidiTKOD, [18951 


2 Ch, 292. 

820. .]— Weir v. Van Tromp (1900), 

16 T. L. R. 631. 

821. Whether rectification of voluntary settle- 
ment granted.] — The circumstanceB under which 
a voluntary settlement may bo rectified considered. 

Althougli it be true the et. will not int(‘rfere 
on either side in voluntary transactions, yet when 
it makes out that the deed cannot stand as a dj^^ 
of gift, & that, therefore, the result would bo that 
there would be simply in the hands of deft, a sum 
of money which pltf. was entitled to, the ct.^ m 
order to avoid circuity of action, will, on putting 
an end to & cancelling a deed, instead of requHmg 
pltf. to bring an action at law for payment of the 
money direct deft, to pay the mone y t o pltf. 
[Lord Romilly, M.R.). — Lister v. Hodgson 
1867), L. R. 4 Eq. 30 ; 16 W. R. 547. 

dnnotation .— Oonsd. Weir v. Van Tromp (1900). 16 T. L. 11. 

531. ^ ^ 

822. At Instance of volunteer.] — W eir v. 

i^AN Tromp (1900), 16 T. L. R. 531. 
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t. When effect given to iyUention .] — 
Marriage s^tlement not providing 
for a bond by husband to trustee for 
wife’s fortune, being provable in the 


event of his bankruptcy, amended 
accordingly ; such being the Intention 
of the parties. — Rx p. Veiinkr (1808), 
1 Ball & B. 200.— IR. 
a. ,] — Kbogh v. M'Grath 


(1879), 6 L. R. Ir. 478.— IR. 

b. So as to grant estate tail .] — 

Fitzgerald v. FTtzgerald, [1902] I 
I. R. 477.- IR. 
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Settlements. 


Sect, 1 . — Hectificcdion : Sub-sects. 1, 2, 3 <fc 4.] 

823. Settlor’s attention not drawn to omission 
of usual clause.] — (1) The trusts of a marriage 
settlement of property of the wife were such that 
upon the death of the husband in her lifetime, 
without leaving issue of the marriage, she had a 
mere life interest in the property, the subsequent 
trusts being in favour of her nephews & neices, 
& being irrevocable. She had no power to control 
the investment of the property or the appoint- 
ment of trustees : — Held : as it appeared that the 
position she was in had not been fully explained 
to her before she executed the settlement, she was 
entitled to a decree for rectification, & as the 
marriage consideration had failed & did not support 
any of the existing trusts, the existing trusts 
must be declared void as in the case of a purely 
voluntary deed. 

(2 ) A person taking a benefit under a voluntary 
gift which is not subject to a power of revocation 
has thro'vv’n upon him the burden of proving that 
the gift was meant by the donor to be irrevocable. 
— Wollaston v. Tribe (1869), L. Tt. 9 Eq. 44 ; 
21 L. T. 449 ; sub nom, Woollaston v. Tribe, 
18 W. R. 83. 

Jlnvntaiinns : — As to (1) Consd. Paul v. Paul (1880), 15 Ch. D. 

.580. Apld. James v. Couchman (1885), 29 Ch. D. 212. 

Dbtd. Tucker v. Bennett (1887), 38 Ch. D. 1. Refd. 

Phillips V. Mullinsrs (1871), 7 Ch. App. 244 ; Welman t>. 

Welnian (1880), 1.5 Ch. J). 570. 

824. .] — James v, Couchman, No. 855, 

post. 

825. Plaintiff claiming to retain benefit under 
improper settlement — Whether bar to rectification.] 

— Lovesy V. Smith, No. 840, post. 


Sub-sect. 2. — Settlement Deviating from 
Articles. 

826. Whether rectification granted.] — ^Arts. & 
settlement mentioned to be made in pursuance 
thereof, were both made before the marriage, 
but the settlement varied from the uses in the 
arts. : decreed to go according to the arts. — 
Honor v. Honor (1710), 1 P. Wms. 123 ; 2 Vern. 
058 ; 2 Eq. Cas. Abr. 38 ; 24 E. R. 321, L. C. 
Annotations: — Re!d. Price v. Powol (1729), 1 Bam. K. B. 

201 ; Partyn v, RobertB (1756), Amh. 315 ; Sackvillo- 

West V. Bolmesdale (1870), L. 11. 4 H. L. 543. 

827. Settlement made more strictly than 

articles intend — Provision for daughters postponed.] 

— ^Burton v. Hastings (1715), Gilb. Ch. 113; 
25 E. R. 79. 

828. .] — Trevor v. Trevor, No. 292, 

ante. 

829. .] — Legg V. Goldwire, No. 876, 

post. 

830. .] — A settlement under arts., deviat- 

ing from them, set right & made to agree with 
the arts. & what the estate was damnified, by the 
tenant for life not upholding it as he ought, 
declared to be a specialty debt, & to be answered 
out of his assets. — L angley v. Furlong (1758), 
1 Dick. 315 ; 21 E. R. 290. 

831. .] — Settlement set aside as being 

contrary to arts., & a new settlement to be 
executed agreeably to the arts. — N eal v. Gust 
( 1775), 2 Dick. 513 ; 21 E. R. 369. 

832. .] — Bold v. Hutchinson, No. 214, 

ante, 

833. .] — Previously to the marriage of an 

PART VI. SECT. 1, SUB-SECT. 2. 

826 i. Whether rectiflcaiion oranted.^ 

— Kma V. Kino-H ARMAN (1873), 7 
1. R. Eq. 446.— IR. 


infant, on whose behalf an order for maintenance 
had been made, the draft of a proposed ante- 
nuptial settlement was approved by the intended 
husband. The draft contained a covenant by 
the intended husband to settle after-acquired 
property of the wife ; but no provisions as to the 
husband & children of a future marriage. The 
marriage took place, but the draft was never 
engrossed, nor was any settlement previous to 
marriage executed. A post-nuptial settlement 
was made, but it contained no provision for the 
husband & children of the wife by a future 
marriage, & no covenant to settle after-acquired 
property. 

Settlement varied so as to comprise after- 
acquired property of the wife, but not so as to 
extend to the husband So children of a future 
marriage. — Re Hoare’s Trusts (1862), 4 Gift'. 
254 ; 1 New Rep. 161 ; 7 L. T. 523 ; 9 Jur. N. S. 
167 ; 11 W. R. 181 ; 66 E. R. 700. 

Annotations: — Refd. He Bird’s Trusts (1870), 3 Ch. D. 

214 ; lie Wall (1883), 50 L. T. 435. 

834. .] — A father being seised in fee of a 

large estate, having a small estate for life with 
remainder to his son in tail male, the father & son 
executed a deed of conveyance to the father in fee 
of the small estate, & a deed of settlement of the 
large estate to the use of the father for life, with 
remainder to the son for life, with remainder to 
the eldest & other sons of the son successively in 
tail male. The deed contained no powers of 
jointuring widows or of raising portions for younger 
children. A joint power of revocation appeared 
in the draft as originally prepared by counsel, but 
had been struck out. The father & son had each 
a wife & a large family, each declared that had 
he been aware of the effect of the deed he would 
not have executed it : — Held : under the circum- 
stances the deed must be rectified by adding a 
power of revocation, & with pltf.’s consent it was 
directed that a new settlement with all proper 
powers, should be made under the direction of 
the ct. — Welman v. Welman (1880), 15 Ch. 1). 
670 ; 49 L. J. Ch. 736 ; 43 L. T. 145. 

Annotations: — Consd. Paul v. Paul (1880), 15 Cli. D. 680. 

Refd. Shurmur v. Sedg'wlck (1883), 49 L. T. 156. 

835. Settlement must carry out Intent of articles 
— Not sufficient that articles followed verbatim.] — 

Marriage settlement rectified by a stiict settle- 
ment agreeably to the ordinary course, notwith- 
standing it agreed with the arts, verbatim^ & 
both made before marriage. — Roberts v. Kingsly 
(1749), 1 Ves. Sen. 238 ; 27 E. R. 1005. 

Amwtation : — Beld. Head v. Godlee, Reynolds v. Godlee 

(1859), John. 586. 

836. .] — Cogan V. Duffield, No. 321, 

ante. 

837. Necessity for clear proof of Intention — 
That settlement should pursue articles.] — The 

ct. will not rectify a settlement which varies the 
interest of an adult from what it appears to be 
under the arts, to his disadvantage, unless where 
it was clearly intended that the settlement should 
pursue the arts. — Partyn v. Roberts (1756), 
Amb. 315 ; 27 E. R. 213. 


Sub-sect. 3. — Fraud and Undue Influence. 

838. Husband acting as wife’s agent — Settle- 
ment by wife.] — Corley v. Stafford (Lord), 
Campbell v. Corley, No. 324, ante. 

SUB-SECT. 8. daughter.] — Taylor v. Ye andlb (1912). 

27 O. Jj. R. 631 ; 4 O. W. N. 631 ; 8 
D. L. R. 733.— can. 


PART VI. SECT, 1, 

c. Alleged exercise of undue influ- 
ence by daughter — Settlement made by 
reason of “ trouble <£• care ** taken by 
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839. .] — Pltf., a widow with children, 

being possessed of property left by her first hus- 
band, married, & marriage arts, were prepared 
upon instructions given by the intended husband 
the night before the marriage, by which the wife’s 
property was limited in the first instance to him 
for life. The bill was filed by the wife to rectify 
the settlement against the husband & the solr. 
who prepared the settlement : — Held : upon the 
evidence the limitations were contrary to the 
intention of pltf. & the husband having under- 
taken as agent for the wife to have a settlement 
prepared was bound to have such a contract 
prepared as the ct. would sanction & such con- 
tract would give the wife the first life estate in her 
own property. A decree was therefore made to 
rectify the settlement. — Clabk v. Gird wood 
(1877), 7 Ch. D. 9 ; 47 L. J. Ch. 116 ; 37 L. T. 
614 ; 26 W. R. 90, C. A. 

Annotation : — FoUd. Lovesy r. Smith (1880), 15 Ch. D. 

G55. 

840. Onus of proof on husband.] — 

Rectification of a marriage settlement decreed at 
the instance of the wife after tlie death of the 
husband upon her uncorroborated parol testimony. 
Upon the marriage of a wddow with a retired solr., 
who had formerly acted as her solr., the whole 
of her property, amounting to more than £20,000, 
was vested in trustees upon trust to pay the income, 
to the wife for her life, A after her death to the 
husband for his life ; A, as to the capital, upon 
trust, after the death of the wife, to pay one moiety 
thereof to the husband, his exors., administrators, 
or assigns, & to hold the other moiety upon such 
trusts as the wife should by deed or wdll appoint. 
By another deed, executed contemporaneously, 
the husband, in exercise of a power given to him 
by the will of his father, charged some estates 
of which he was tenant for life, with remainder 
to his issue in taU male, with the payment of an 
annuity of £100 to the wife for her life. The 
settlement was prepared by the husband himself 
the night before the marriage, & was brought by 
him to the wife for execution on the morning of 
the marriage day. She had no independent pro- 
fessional advice. After the husband’s death she 
brought an action for the rectification of the 
settlement by omitting the trust of a moiety of 
the capital for the husband. The trustees <& 
one of the next of kin of the husband were made 
defts. Pltf. deposed that her husband had told 
her that he wished every farthing of her property to 
be settled upon her, & that she said she was 
willing to allow him a life interest ; that he said 
he would employ counsel ; that the settlement 
did not carry out her intentions, & that she did 
not know what its provisions were until after 
the husband’s death : — Held : (1 ) it was the duty 
of the husband to have explained to the wife in 
the most unmistakable terms, & with duo 
opportunity for deliberation, the provision in his 
favour, & as the settlement on the face of it was 
not such as the ct. would have sanctioned in the 
absence of agreement, the burden of proof was on 


the representatives of the husband, & pltf. was 
entitled to the rectification which .she claimed ; 
(2) the fact that pltf. claimed to retain the benefit 
of the settlement made on her by the husband 
was no bar to the rectification ; (3) it was not 
necessary that the other next of kin should be 
made parties to the action, but the drawing up 
of the judgment must be suspended for fourteen 
days, & notice of the judgment must be served 
on those of the next of kin who were not parties. — 
Lovesy r. Smith (1880), 15 Ch. D. 655 ; 49 L. J. 
Ch. 809 ; 43 L. T. 240 ; 28 W. R. 979. 

841. Duty to advise settlor.] — Tucker v. 
Bennett, No. 819, ante. 

842. .] —Lovesy v. Smith, No. 840, ante. 


Sub-sect. 4. — Mistake. 

See, generally. Mistake, Vol. XXXV., pp. 127- 
136, Nos. 279, 282-347. 

843. When rectification granted — Portions term 
subsequent to limitations in tall.] — In a mar- 
riage settlement, a term for years for securing 
younger children’s portions is by mistake, made 
subsequent to the estate-tail limited to the sons ; 
this helped in equity. — Uvedale v. Hat.fpenny 
(1723), 2 P. Wms. 151 ; 2 Eq. Cas. Abr. 718 ; 24 
E. R. 677 ; sub nom. Halfpenny v. Udale, 9 
Mod. Rep. 56. 

Annotations Distd. Worsley v. Granville (1751), 2 Vch. 

Son. 331. Retd. Heneage Hlnloke (1742), 2 Atk. 45C ; 

Brown v. .Tones (1744), 1 Atk. 188 ; Mansell v. Mansell 

(1757), Wilm. 36 ; Rogers v. Earl (1757), 1 Dick. 295. 

844 . Settlement of stock — Real state of 

stock overlooked by party interested.] — Settlement 
of stock rectified, on the ground that the real state 
of the title to the stock, as it appeared from a prior 
deed of settlement, had been overlooked by the 
party interested. — Ashurst v. Mill, Mill v. 
Ashurst (1848), 7 Hare, 502 ; 18 L. J. Oh. 129 ; 
11 L. T. O. S. 512 ; 12 Jur. 693 ; 68 E. R. 208; 
affd., 18 L. J. Ch. 133 ; 12 Jur. 1035, L. 0. 

845. Proviso against anticipation.] — On 

clear evidence of mistake, a marriage settlement 
of a lady’s fortune, reformed by striking out a 
proviso against anticipation of her separate 
estate, she having executed it on a representation 
that the most unlimited control, over both principal 
& interest, was secured to her, it having been 
agreed before the marriage that she should con- 
tinue to possess the same power of disposition 
which she then had. — Torre v. Torre (1853), 
1 Sm. & G. 518 ; 1 Eq. Rep. 364 ; 21 L. T. O. S. 
239 ; 1 W. R. 490 ; 65 E. K. 227. 

846. Erroneous belief of husband & wife — 

That particular property Is already settled.] — The 
erroneous belief of both the Imsband & wife, on 
their marriage, that a particular property already 
stood settled, is no ground for rectifying a settle- 
ment so as to make it include it. — Barrow v. 
Barrow (1854), 18 Beav. 529; 3 Eq. Rep. 149; 
62 E, R. 208 ; on appeal, 5 De G. M. & G . 782, L. JJ . 
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d. When rectification granted — Mia- 
take made in preparation of convey’ 
ance.\ — Christie v. Public Trustee 
(1921). 22 S. R. N. S. W. 148 ; 38 
N. S. W. W. N. 259.— AUS. 

e. Estate in fee granted instead 

of life estate.^ — Cxlvert v. Linley 
(1874), 21 Gr. 470.— CAN. 

k. f. Absolute restraint on power 

of alienation vnrongly inserted .] — A 
marriago settlement by which free- 
hold property was settled to the 


separate use of a married woman, but 
which contained by mistake an abso- 
lute restraint on her power of aliena- 
tion, was ordered to be rectified, the 
words inserted being struck otA.— 
Garden v. Davies, 3 J. K. N. ». d. l. 
60.— N.Z. 

g. Intention to give wife ^ 

terest only.] — Smith r. Smith (1887), b 
N. Z. L. R. 15.— N.Z. 

h. Mutual mistake as to effect 

of words—** After ths decease of A. ] 
— Hardy v. Westrupf (1888), 6 N. Z. 
L. R. 618.— N.Z. 


k. No pouter of revocation in- 

serted in settlement .] — Harold v. Tay- 
lor (1911), 31 N. Z. L. R. 361.— N.Z. 

l. Omission of words included 

in draft submitted to settlor.] — A.-G. v. 
Williams (1914), 33 N. Z. L. R. 913. 
—N.Z. 

m. Property wrongly included.] 

— A marriage settlement recited an 
agreement to convey a certain es- 
tate, save & except the lands of B. 
& Its subdenominatlons, but the 
operative part of the deed purported 
to convey by name, as a separate 


Annotations Pe Ford (1863), 2 New Rep. 349; 

Spirett V. Willovis (1864), 3 De U. J. & Sm. 293 ; Pe 
Cooke’s Trusts (1887), 56 L. T. 737. 



542 


Settlements. 


Sect 1. — Rectification : Sub-sect^. 4 & 5.] 

847. Clause Inserted by mistake — Rectification 
not {^ranted — Settlement enforced as though clause 
not inserted.] — By a mistake in pencil (firections 
given to a clerk or stationer, a clause of a sentence 
was inserted in a marriage settlement which on the 
face of the deed was repugnant to the sense, & 
which led to a highly improbable result. The fact 
of the mistake was not admitted by all parties. 
The ct., on petition under Trustee Relief Act, did 
not order the settlement to be rectified ; but, 
prefacing the order with a declaration that it 
appeared that the words in question were inserted 
by mistake, made an order for distribution of the 
fund as if the clause had not been inserted. — Re 
De La Touche’s Settlement (1870), L. R. 10 Eq. 
599 ; 40 L. J. Ch. 85. 

AnrwUitioii : — Refd. Re Bird’s Trusts (1876), 3 Ch. D. 214. 

848. Disentailment by deed of resettlement — 
Jurisdiction of court to rectify— Effect of Fines & 
Recoveries Act, 1833 (c. 74).] — The ct. is not pro- 
hibited by above Act, s. 47, from exercising its 
ordinary jurisdiction to rectify on the ground of 
mistake, a deed of resettlement which has been 
enrolled as a disentailing assurance under the Act. 
— Hall-Dare v, Hall-Dare (1885), 31 Oh. D. 
251 ; 55 L. J. Ch. 154 ; 64 L. T. 120 ; 34 W. R. 
82 ; 2 T. L. R. 100, C. A. 

Anvoifitions : — Apld. Meeklng r. Mockinj?, [1917] 1 Ch. 77. 

Refd. Rc Hainbrough’s Estatw, Hanibrough v. Hani- 

broiigh, [1909] 2 Ch. 620. Mentd. Evans v. Chapman 

(1902), 86 L. T. 381. 

849. .] — Sect. 47 of the above 

Act, which in some respects excludes the juris- 
diction of cts, of equity in dealing with disentailing 
deeds, does not preclude the ct. from exercising its 
jurisdiction to rectify any slip or clerical error in 
a disentailing deed which prevents the deed as 
executed from being the deed of the parties. — 
Meeking r. Meeking, [1917] 1 Ch. 77 ; 8C L. J. Ch. 
97 ; 115 L. T. 023. 

Eilect of lapse of time.] — See Mistake, Vol. 
XXXV., pp. 142, 143, Nos. 409-413. 


Sub-sect. 6. — Omission op Usual Provisions. 

850. Power of appointment — Omission dis- 
covered by wife after husband’s death.] — By a 
settlement made previously to the marriage of a 
lady, certain hereditaments to which she was 
entitled in fee were conveyed to trustees, their 
heirs & assigns, upon trust to sell & to stand 
possessed of the moneys arising from such sale, 
upon trust to invest same, &; pay the dividends, 
interest & annual produce to the intended husband 
for his life, & after his death to the separate use 
of the intended wife for life, & after the decease 
of the survivor the trust funds were to bo in trust 
for all, & such one or more exclusively of the 
others or other of the children of the intended 
marriage as the intended wife should appoint ; & 
in default of appointment to & in trust for all or 
any of the children or child of the then intended 
marriage, who, being a son or sons, should attain 
twenty-one, or being a daughter or daughters, 
should attain that ^e or marry under that age ; 
if more than one in equal shares. The marriage 


took place, & the husband died, leaving one child 
only, an infant son. The widow, contemplating a 
second marriage, for the first time discovered that, 
contrary to her intentions as established by the 
evidence, she had no power under the settlement of 
appointing among the childi’en of a second or any 
subsequent marriage. Upon her filing a bill for 
the rectification of the settlement, the ct. made a 
declaration & ordered the deed k) be altered by 
inserting words which should include in the power 
of appointment the children of the lady by her 
then intended or any subsequent marriage. — 
Naylor v, Wright (1857), 30 L. T. O. S. 120 ; 3 
Jur. N. S. 1090 ; 5 W. R. 221, 770. 

851. .] — By a marriage settlement 

made in 1850, tho property of the intended wife 
was settled in trust, as to £600, as the wife should 
by deed appoint & subject thereto, as to the whole 
property, in trust for the wife for life, & after her 
decease as she should by will appoint, & in default 
of appointment in trust for her children by any 
marriage, & if there should be no children of the 
then intended marriage & the husband should 
predecease the wife, then in trust as to two-thirds 
for such persons as, under the Statutes of Dis- 
tribution, would have become entitled thereto 
at the death of the wife if she had died possessed 
thereof intestate & without having been married. 
There were no children of the marriage, & in 1879, 
after the death of theLusband, the wife, not having 
married again, brought an action claiming the 
rectification of the settlement. The only evidence 
was an affidavit of the wife that it had not been her 
intention to limit she had not for some time 
discovered that she had by the settlement limited 
her disposing power in the event of lier surviving 
her husband : — Held : the settlement ought to be 
rectified by inserting a power of appointment by 
deed as well as by will. — E dwards v. Bingham 
(1879), 28 W. R. 89. 

Amiolation : — Refd. Paul i\ Paul (1880), 43 L. T. 239. 

g52, .] — Smithers r. Green (1877), cited 

in 2 Seton’s Judgments & Orders, 7th ed. at p, 907. 
Annotation: — Refd. Re Gowan, Gowaa v. Gowan (1880), 17 

Ch. D. 778. 

853. .] — By a post-nuptial settlement a 

husband covenanted to settle propeity, to which 
his wife was contingently entitled, uiK)n trusts for 
the wife for life to her sole & separate use, with 
remainder to the children ^uaUy, with remainders 
over. No power of appointment among children 
was covenanted to be reserved either to the wife, 
or the husband, or to both Jointly. In an action 
brought by the wife to establish her equity to a 
settlement, & asking the ct. to declare that a 
settlement in pursuance of the covenant was a 
pi*oper settlement for that purpose ; — Held : the 
settlement should be amend^ by giving an 
exclusive power of appointment by de^ or will 
among the children to the wife. — O liver v. OLinat 
(1878), 10 Ch. D. 765 ; 48 L. J. Ch. 630 ; 39 L. T. 
503 ; 27 W. B. 657. 

AnmyifiHons : — Distd. Re Parrott, Walter v. Parrott (188«>, 

33 Ch. D. 274. Refd. Re Gowan, Gowan v. Gowan (1880), 

17 Oh. D. 778. 

854. .] — In a marriage settlement the 

property of the wife was assigned on trust to pay 
the income to the wife for life for her separate use, 
& after her decease to pay an annuity of £200 a year 


denomination, the lands of K, which, 
^ wa« proved, were reputed a sub- 
denomination of B. i' — Held : there 
was not stnffleient evidence of mistake 
to justify the ct. in strildnsr K. out of 
the settlement. — Albxaxdsb v. Cros- 
BiB (1835), L. Sc G. temp, 8ugd. 145. — 


n. Acts of settlor consistent with 

instructions but not with settlement. ] 
— Bunbury V. Lloyd (1844), 1 Jo. & 
Lat. 638.— IR. 

o. Inteniien of parties shaM he 

considered,] — Richards v. Fttzobrald 
(1846), 9 I. Kq, R. 480.— IR. 


p. .1 — Hamil V. White 

(1846), 3 Jo. & Lat. 695.— IR. 

q. To exclude fund freym oper- 

crfiiw of deed ,} — MacCobmack v, Mao- 
(JORMACK (1876), 11 I. R. Eq. 139. — 

IR. 
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to the husband, remainder to the issue of the 
marriage, & in default of issue the trustees were 
directed to invest the trust money in land, to be 
held on similar trusts as were subsisting in respect 
of the family estate of the wife’s family under the 
family settlement. There was no issue of the 
marriage, & the wife now claimed to have the 
settlement rectified, on the ground that her 
attention had not been called to the fact that 
under the settlement she had no power of disposing 
of the property in the event of there being no issue 
of the marriage : — Held : the settlement must be 
rectified by inserting a general testamentary power 
of appointment by the wife duiing coverture, & a 
general power of appointment by deed or will 
on disco verture, in priority to the ultimate trusts. 
— OoRDEAUx V. Fullerton (1879), 41 L. T. 661 ; 
28 W. B. 320. 

855. .] — Bectification was claimed of a 

settlement, whereby pltf., shortly after he attained 
twenty-one, settled certain reversionary property 
belonging to him on trusts for himself for life, then 
for his wife & issue, & in default of issue for his 
paternal next of kin. It was proved that pltf. 
was at the time of the execution of the deed of 
extravagant habits ; that he expressed a desire to 
preserve his property in the family ; & that the 
settlement was, before execution, read over & its 
provisions carefully explained to him, & that he 
fully understood & assented to them. The 
trustees of the settlement were made defts. to the 
action for rectification : — Held : (1) there was no 
fraud or undue influence exercised upon pltf. ; 
but, inasmuch as there was an omission to explain 
to him that the settlement did not contain a usual 
power, viz., to appoint as he wished in case of 
failure of issue, it must be rectified by the insertion 
of such a power before the limitation to the next 
of kin ; (2) as the trustees of the settlement had 
in all respects acted properly, & were bound to 
come before the ct. to uphold the settlement, they 
were entitled to a charge on the funds settled for 
their costs. — James v. Couchman (1885), 29 Ch. D. 
212 ; 54 L. J. Ch. 838 ; 52 L. T. 344 ; 33 W. B. 
452 ; 1 T. L. B. 305. 

AnmMimi : — As to (1) Consd. llako v. Hooper aOOO), 83 

L. T. 6G9. 

856. Absolute interest to wife — On death of 

husband — No issue of marriage.] — Previously to a 
ward of ct. attaining her majority proposals of 
marriage were made, & the draft of settlenient 
was submitted to the master for his sanction. 
The master objected to the terms proi>oscd, & the 
parties consequently postponed the marriage till 
the ward attained twenty-one, when a settlement 
was executed, & the marriage took place. This 
was in the year 1811. After the marriage a petition 
was presented to the ct. for its sanction to the 
settlement, & an order was made accordingly, but 
it was taken by consent, & the wife was not 
separately examined. A bill was now filed, 
praying that the settlement might be reformed, on 
the ground that an absolute interest in the pro- 
perty ought to have been given to the wife in the 
events which had happened : — Held : the power 
of the ct. over the property of the ward did not 
cease upon her attaining twenty-one ; & the 

settlement, under the circumstances of this case, 
ought to be altered so as to give an absolute interest 
to the wife, who had survived her husband without 
having children. — Money v. Money (1855), 3 
Drew. 256 ; 3 Eq. Bep. 996 ; 24 L. J. Ch. 684 ; 25 
L. T. O. S. 294 ; 3 W. B. 426 ; 61 E. B. 901. 

357 , .] — A marriage settlement, 

dated in 1823, reformed in 1857, & after the death 
of the husband, upon proof of the written instruc- 


tions, so as to give the property to the wife 
absolutely in the event of her surviving her hus- 
band & there being no issue, which events had 
happened. — ^Wolterbeek v. Barrow (1857), 23 
Beav. 423 ; 29 L. T. O. S. 119 ; 3 Jur. N. S. 804 ; 
63 E. R. 167. 

Annotations : — Apld. Smith v. TlitTo (1875), L. It. 20 Eq. 

6G6. Distd. Tucker V. Bcimett (1887), 38 C'li. I). 1. 

858. .] — By a marriage settle- 

ment executed in pursuance of arts, made under 
the order of the ct. on the marriage of a lady, an 
infant & a ward of ct., personalty of the wife was 
limited on death of the husband & in default of 
children, both of which events happened, to the 
wife, as she should by will appoint, & in default 
to her next of kin. Upon her uncontradicted 
evidence that this was not in accordance with her 
intention : — Held : she was entitled to have the 
settlement rectified by limiting the jiroperty, in 
the events which had happened, to herself, 
her exors., & administrators absolutely ; & 

declaration to that effect ordered to bo indorsed 
on the settlement. — Smith v. Ilipfe (1875), Ij. R. 
20 Eq. 666 ; 44 L. J. Ch. 755 ; 33 L. T. 200 ; 23 
W. B. 851. 

Annotations : — Consd. Cokuii v. Dulhclil (187()), 31 

593 ; Hanlev v. Pearson (1K79), 41 Fj. T. 1173. Dutd. 

Tucker Bennett (1887), 38 Ch. ]). 1. Reid. Welinau 

V. Wclinari (1880), 15 Ch. I). 570. 

859. -J— a marriage settle- 

ment personalty of the wife was settled on trust 
for herself for life, for her separate use, without 
power of anticipation, & after her death, as she 
should by will or codicil notwithstanding coverture 
appoint, & in default of appointment on trust for 
the statutory next of kin then living. The hus- 
band died in the wife’s lifetime. On her uncon- 
tradicted evidence that the settlement was not in 
accordance with tlie intentions of tlie parties : — 
Held : she was entitled to have it rectified, so tliat 
in the events which had happened the trust funds 
might be held in trust for herself absolutely. — 
Cook v. Fearn (1878), 48 L. J. Oh. 63 ; 39 L. T. 


-.] — By a post-nuptial 


348 ; 27 W. R. 212. 

860. ‘J 7"”^ 

settlement, real estate belonging to the wife was 
conveyed unto A. & his heirs “ to the use of ’ A., 
his exors. & administrators, during the life of the 
wife, “upon. trust” to pay the rents & profits 
to her for her separate use ; from & after her 
decease, in case of the death of her husband in her 
lifetime, “ to the use of the heirs cS: assigns ” of the 
wife for ever ; but in case of the wife predeceasing 
the husband, then to the use of the husband, his 
heirs, & assigns for ever. The wife having survived 
her husband, she brought an action against A. s 
legal personal representative to liave the settle- 
ment rectified, on the ground that by a techmcal 
mistake in the form of the settlement her equitable 
life estate & the legal estate in remainder did not 
coalesce within the rule in Shelley's Cdsc (]o81), 
1 Co. Bep. 93, so as to give her, as was intended 
in the events that had happened, an absolute 
estate in fee. Pltf.’s case was supported by an 
affidavit by herself alone ; — Held : the settlement 
bo rectified so as to vest the legal estate m fee 
simple to pltf.— Hanley v. Pearson (1879), Id 
Ch. D. 545 ; 41 L. T. 673. 

Welman Welnmn (18S0), 15 Ch. D. 

570. Hentd. Craddock v. Haul, 11923] 2 Ch. 130. 

— — .J — COGAN V. DUFFIELD, No* 

^^862. Portions term.] — Lands stood limited sub- 
ject to certain powers vested in pltf. & certain 
charges ifor pltf.’s own benefit &• for the jqmture 
of pltf.’s wife, & for portions of his younger children, 
to the use of pltf. for life, with remainder to his 
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Sect, 1 . — Rectification : Sub-secis, 5 <Sb 6. Sect, 2 : 

Sub-sects, 1 2.1 

sons successively in tail male, with remainder to 
trustees for one thousand five hundred years, in 
trust in the event of failure of male issue of pltf., 
to raise a sum of £100,000 for additional portions 
for the pltf.’s daughters. 

In contemplation of the marriage of a son of 
pltf.’s only son, pltf. & his son entered into an 
agreement for resettlement, whereby it was agreed 
that pltf.’s son should disentail the reversion ^ 
limit the estates after pltf.’s decease, & subject to 
his life interest & powers, & to the exercise thereof, 
& all “ subsisting ” charges to such uses as pltf. 
<fe his son should appoint, & that pltf. & his son 
should then appoint the lands, in remainder & 
subject as aforesaid, to the use of pltf.’s son for 
life, with remainder to pltf.’s first other sons 
successively in tail male, with remainder to a 
nephew of pltf. & certain other nephews successively 
for their lives, with remainders to their first 8c other 


sons successively in tail, wdth remainders over. 
A deed of resettlement was made in pursuance of 
this ^ agreement, 8c thereby the lands were 
a-ppointed, after pltf.’s death & subject to his 
life estate, & to the powers thereto annexed, & of 
the jointure 8c any other charges upon the estates 
to which pltf. nnght be entitled, to the use of pltf.’s 
son for life, "with remainder to his first & other 
sons^ successively in tail male, with remainder to 
pltf. s nephews successively, 8c remainder over. 
Pltf, 8c his solr. deposed that neither of them 
intended by the agreement or settlement to dis- 
place the term of one thousand five hundred years 
or tlie portions of £100,000 thereby secured, except 
so far as was necessary for the benefit of pltf.’s 
son 8c his issue, but it did not appear that any 
discussion took place on the subject, or that it was 
mentioned : — Held : not a case for reforming the 
resettlement.— El WES v, Elwes (1861), 3 De O. P. 
8c J, 667 ; 4 L. T. 503 ; 7 Jur. N. S. 747 ; 9 W. R. 
820 ; 45 E. R. 1036, L, JJ, 


:—Reld, Wolmau v. Wolmaii (1880), 1 '> Ch. D. 


863, Restraint on anticipation.] — Symonds v* 
Wilkes, No. 325, ante, 

864, Life interest to husband — No instruction 
given by husband for insertion of provision.]— 

A husband, who was about to enter into partner- 
ship as a stockbroker, by a voluntary settlement 
setUed certain property upon his wife for life, 
with remainder to his children. No life interest 
was reserved to the settlor. On the death of his 
^e many years afterw^ards the husband alleged 
that he first discovered the omission to give a 
life interest to himself, 8c he brought an action 
to have the settlement rectified to this extent, as 
being contrary to his intention. He did not allege 
that he had given express instructions to the solr. 
who drew the settlement to have such a provision 
inserted : Reid : the husband had not made out 
a case for rectification. — Rake v. Hooper (1900). 
83 L. T. 669 ; 17 T. L. B. 118 ; 45 Sol. Jo 117 


perty on the female descendants then in existence 
of 0. D., by deed reciting this desire 8c that certain 
persons therein named were the only descendants 
then in life of C. D., settled a part of the property 
on the persons so named, & reserved to himself a 
power of appointing the remaining part of the 
property amongst such several persons before 
named, which, in default of appointment, was given 
to those several persons named ; he afterwards 
discovered that there were other descendants in 
existence of O. D., who had been omitted, <&, to 
remedy the omission, he appointed a part of the 
fund to an object of the power, upon his executing 
bonds for the payment to the persons newly dis- 
covered, of the amount when received : — Held : 
the appointment was void, 8c the ct. would not, 
in a suit to have the rights of the parties to the 
appointed fund declared, determine whether the 
case was such as to entitle the parties to have the 
settlement reformed according to the intention 
of the settlor. — Lee v, Fernie (1830), 1 Beav. 
483 ; 48 E. B. 1027. 

866. Irrelevant allegation In statement of claim.] 

— In an action by a wife against her husband for a 
rectification of the marriage settlement, an allega- 
tion in the statement of claim that pltf. had 
refused to live with deft, because of his having 
committed a criminal assault upon a young girl 
was ordered to be struck out as being scandalous 
8c irrelevant, 8c the costs of the application to 
strike out were ordered to be paid by the wife’s 
next friend in the action. — Coyle v, Cuming 
(1879), 40 L. T. 455 ; 27 W. R. 529. 

867. Notice of Judgment — To interested persons 
not parties.] — Lovesy v. Smith, No. 840, ante, 

868. Costs charged on settled funds — Costs of 
trustees acting properly.] — James v. Couchman, 
No. 855, ante. 

869. On whom onus of proof lies — Person seek- 
ing to alter instrument.] — Tucker v. Bennett, No. 
819, ante. 

870. Action by person claiming under settle- 
ment — Though not named in settlement.] — Weir 
V. Van Tromp (1900), 16 T. L. R. 531. 

Costs.] — See, generally, Mistake, Vol. XXXV., 
pp. 145, 146, Nos. 444, 449-453. 

Evidence.] — Sec, generally, Mistake, Vol. 
XXXV., pp. 137-139, 140, 141, 142, Nos. 355-367, 
371, 376, 387-395, 399-403. 

Practice.] — See, generally, Mistake, Vol. XXXV., 
pp. 144, 145, Nos. 423-437. 


Sect. 2.— VARIATION. 

SuB-SEur. 1 . — Variation op Settlements. 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 192. 

871. Children obtaining contingent advantage 
under settlement — Variation prejudicing issue of 
marriage.] — Where children under a marriage 
settlement have obtained a contingent advantage, 
the ct. will not vary it to the prejudice of the issue 
after marriage. — O’Keeffe v, Calthorpe (1739), 
1 Atk. 17 ; 26 E. R. 12, L. C. 


Sub-sect. 6. — Procedure. 

See, note. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 66 (1), (6). 

865. Sidt for declaration of rights to appointed 
A will order rectification.] — 

A. B., being desirous of voluntarily settling pro- 


Annotations: — Consd. Sperllngr v. Ilochfort (1803), 8 Ves. 

164. Refd. Kichards v. Chambers, Seaman v. Dulll (1805), 

10 Ves. 580. 

872. Agreement to vary limitations — Between 
father & child — Whether avoided on ground of 
undue influence.] — An agreement between a child 
8c a father to alter the limitations under a settle- 
ment, will not be set aside, on pretence of being 


PART VI. sect. 2, SUB-SECT. 1 . Walker(1835), L. & ( 

^ varv--Court having temp, Sugd. 299.— IR. 
made different orders under unexecuted t. When exercisable— On marriage 


settlor’ 8 granddaughter,] — Re RiDDOon, 
Baker v. White, [1925] S. A. S. H. 
72.~-AUS. 
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drawn in by the father’s power & authority. — 
Tendril v» Smith (1740), 2 Atk. 85 ; 26 E. R. 
452, L. C. 

Ai^notatifws ‘ — Consd. Uoghton v. noyhton (1852), 15 Boav. 

278. Refd. Judd v. Pratt (180G), 13 Ves. 1«8 ; White 

V. Vitty (182G), 2 Buss. 484. 

873. Variation by subsequent settlement — Ex- 
tent of revocation of former settlement.] — Lease- 
holds were settled by A. on his son B. absolutely, 
&, a rentcharge & stock for his life, with remainder 
to his children, A. having reserved to himself 
power to make a deed poll, made one, revoking 
the trusts, etc., of the settlement, so far as they 
affected B., <fe declared, that all the estates, etc., 
& benefit given by the settlement to B. should 
remain to the use of trustees, their heirs, etc., in 
trust during the joint lives of B. & his wife C., to 
pay the income to C. for her sole separate use, & 
the support of her children by B. ; & if B. should 
die in the lifetime of C., in trust to pay the same 
to her during her widowhood, for the support of 
herself & children, with a limitation over in favour 
of such children, in case of her death or second 
marriage. C. & several children of the marriage 
survived B. : — Hold : the trusts of the second 
deed were a substitution of those in the first in 
favour of B., & C. took an estate for life, or during 
widowhood, in the leaseholds, rentcharge, & stock, 
the deed poll not being considered merely as a 
revocation of the life estate of A. — Angeix v. 
Dawson (1839), 3 Y. & 0. Ex. 308 ; 8 L. J. Ex. Eq. 
50. 

874. Jurisdiction to vary — Dissolution of mar- 
riage — No issue of marriage — Effect of enactment 
of Matrimonial Causes Act, 1878 (c. 19).] — An 

ante -nuptial settlement having been executed a 
decree rnai was afterwards obtained for dissolution 
of the marriage of the parties, & before the decree 
was made absolute the above Act was passed, 
allovdng the ct., notwithstanding that there are 
no children of the marriage, to exercise the powers 
vested in it by Matrimonial Causes Act, 1859 
(c. 61), s. 5: — Held: the ct. had jurisdiction to 
vary the settlement though there was no issue of 
the marriage. —Ansdell v. Ansdell (1880), 5 
P. D. 138 ; 49 L. J. P. 57 ; 28 W. R. 832. 

875. Decree of nullity pronounced in 

foreign court,] — The power to vary settlements 
conferred upon the ct. by Matrimonial Causes Act, 
1857 (c. 85), s. 45, & 1859 (c. 61), s. 5, can only be 
exercised where the decree upon which the applica- 
tion to vary the marriage settlement is founded has 
been pronounced by the ct. Therefore, where a 
decree of nullity had been pronounced by a 
colonial ct., & the parties afterwards returned to 
this country & applied for leave to file a petition 
here for the variation of theii* marriage settlement : 
— Held : the ct. had no jurisdiction to entertain 
such application. — Moore v. Bull, [1891] P. 279 ; 
suh nom. Moore v. Moore, 60 L. J. P. 76 ; svib 
nom. Bull v. Bull, 7 T. L. E. 486. 

Variation of settlements after decree generally.] — 
See Husband & Wife, Vol. XXVII., pp. 517-533, 
Nos. 5576-5778. 

Variation of separation deed.] — Sec Husband & 
Wife, Vol. XXVII., pp. 246, 247, Nos. 2174- 
2180. 


Conflict of laws .] — Sec Conftjct op Laws, Vol. 
XL, pp. 440, 441, Nos. 1009-1012. 


Sub-sect. 2. — Variation of Articles. 

876. Variation before marriage — Whether new 
agreement presumed — Ante-nuptial settlement.] — 

(1) Where arts, are entered into before marriage, 
& settlement made after marriage different from 
those arts., as if by arts, the estate was to be in 
strict settlement, & by the settlement the husband 
is made tenant in tail, whereby he hath it in his 
power to bar the issue, this ct. will set up the arts, 
against the settlement. (2) But where both 
arts. & settlement are previous to the marriage, 
at a time when all parties are at liberty, tlie 
settlement differing from the arts, will be taken 
as a new agreement between them, & shall 
control the arts. — L ego v. Goldwire (1736), 
Cas. temp. Talb. 20 ; 25 E. R. 637, L. C. 

Amiotahon : — GenerallUy Consd. Bold v. lIutchlnBon (1855), 
5 De a. & M. & G. 558. 

877. .] — Re Gundry, Mills v. 

Mills, No. 429, ante, 

878. Contract approved by court.] — 

Scmhle : it was not incompetent to the parties 
before the marriage to vary hoyid fide the terms of 
the contract, notwithstanding it had been approved 
by the ct. — C ook v. Fryer (1812), 1 Hare, 498 ; 
11 L. J. Ch. 284 ; 0 Jur. 479 ; 06 E. R. 1128. 
Annotation .'—Retd, Hobbon v. Fen’aby (IKJ()), 2 (^oll. 412 


879. In absence of husband’s legal 

adviser.] — An arrangement for a marriage settle- 
ment having been effected, with the assistance* 
of the solrs. of both parties, an alteration was 
made on the eve of the marriage, in the absence 
of the husband’s solr. ; the ct., under the circum- 
stances, considered the original arrangement 
binding, & directed that it should be carried into 
effect accordinglv. — Caton v. Rideout (1816), S 
L. T. O. S. 68 ; 10 Jur. 896. 

880, Variation after marriage — Variation re- 
fused — Though reasonable.] — Anon. (1678), 
Freem. Ch. 38 ; 22 E. R. 1044, L. C. 

881, Conformance with proved Intention 

of parties.] — Bedford (Duke) v, Abercorn 
(Marquess), No. 319, ante, 

882. Separation of husband & wife — Due 

to cruelty of husband — Life Interest to wife during 
separation.] — By arts, before marriage £6,000, part< 
of the portion, is agreed to be invested in land, 
& settled to the husband for life, then to his wife 
for life, remainder as a provision for younger 
children, remainder to the husband in fee. The 
husband having by his cruelty forced his wife to 
separate from him ; the ct. decreed the interest 
of the £6,000 to be paid her for her separate main- 
tenance till cohabitation. — Oxenden v. Oxen den 


(1705), 2 Vern. 493 ; 1 Eq. Cas. Abr. 67 ; (bib. 
Ch. 1 ; 23 E. R. 916 ; sub nom, Rockingham 
(Lord) v, Oxendon, Free. Ch. 239. 

AnnoUihons :~Reld. Nlcholls r, Danvers (1711). 2 Vern. 
C71 ; Duncan v. Duncan (1815), 19 Ves. 391. Mentd. 
Jones v. Waite (1839), 5 Bing. N. C. 311. 


883. Power to vary reserved — What variations 
authorised — Not provisions for wife & Issue of 
second marriage.] — Bedford (Duke) v, Aber- 
corn (Marquess), No. 319, ante. 


J. — VOL. XL. 


N N 
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Part VII. — Revocation and Avoidance of Settlements. 


Sect 1. —REVOCATION. 

SUB-BECT. 1. — ^^^OLUNTARY SETTLEMENTS. 
884. Whether revocable.] — A single woman, 
not immediately contemplating marriage, transfers 
a sum of stock, to which she was absolutely 
entitled, to trustees, upon trust to pay the 
dividends to her until she should marry ; & 

after her marriage, upon trust to pay the dividends 
to her separate use for her life ; & after her decease 
to pay the same to her husband for his life, or until 
his bkpcy., & after his decease or bkpcy., in trust 
for the children of the settlor ; & if no child, for 
such person or persons as she should by deed or 
will appoint : & in default of appointment, upon 
trust for her next of kin. The settlement is 
in'evocable. In a bill filed by the settlor for the 
purpose of setting aside the settlement, the mtgee. 
of her interest rmder the settlement joined as a 
co-pltf. He can obtain no relief in such a suit. — 
Bill v. Cubeton (1835), 2 My. & K. 503 ; 4 L. J. 
Ch. 98 ; 39 E. R. 1036. 

Annoiaiions : — Refd. Meek v. Kettlewcll (1842), 1 Haro, 
464 ; HenriqiicR r. Boiisiihan, Bank of England’s Claim 
(1872), 20 W. R. 350 ; Esbory r. Cowlard (1884), 26 Ch. D. 
191. Mentd. Bavies r. Quartorman (1841), 4 Y. & C. Ex. 
257 ; Hughes v. Stubbs (1842), 1 Hare, 476 ; Anderson 
V. Wallis (1843), 7 Jur. 119 ; Malcolm v. Scott (1843), 3 
Hare, 39; Wilding v. lachards (1845), 1 Coll. 655; 
Griffith r. Ricketts, Griffith r. Lunell (1819), 7 Hare, 299. 

835 . By subsequent will.] — Volimtary settle- 

ment without power of revocation shall bind the 
paity Sc shall not be defeated by a subsequent 
will. — ViLLERS V. Beaxtmont (1082), 1 Vcrn. 100 ; 
1 Eq. Cas. Abr. 23 ; 23 E. R. 342, L. C. 

Annotation Cousd, Bill i\ Curcton (1835), 2 My. & K. 
503. 

886. .] — After a voluntary settlement 

a man cannot devise the same estate, though for 
payment of his debts, A settlement, though 
voluntary, is not revocable. — Bale v. Newton 
(1087), 1 Vem. 464 ; 1 Eq. Cas. Abr. 23 ; 23 E. R. 
589. 

887. Though retained by settlor.] — 

A voluntary deed kept by a person & never can- 
celled will not be set aside by a subsequent will. — 
Boughton V. Boughton (1739), 1 Atk. 625 ; 9 
Mod. Bep. 212 ; 26 E. R. 393, L. C. 

Annotations Apld. Rohorta r. Williams (1841), 11 L. J. 
Cli. 65. Beid. Worrall v. Jacobs (1817), 3 Mer. 256 ; 
Cecil V. Butcher (1821), 2 Jac. W. 565 ; Doe d. Garnons 
V. Knight (1826), 5 B. C. C71 ; Patch v. Shore (1862), 

2 Drew. & Sm. 589 ; Tte Way’s Trust (1864), 5 New Rop. 
67. 

888. & subsequently destroyed.] 

— ^A voluntary deed in favour of younger children 
though retained in the possession of the grantor 
& afterwards destroyed by liim established against 
legatees. — Sear v. Ashwell (1739), 3 Swan. 
411, n.; 36 E. R. 928, L. O. 

Annotation: — Apld. Roberts v, Williams (1841), 11 L. J. 
Ch. 65. 

889. .] — A voluntary deed 

executed in favour of children, without a power of 
revocation, is not revoked by a subsequent will. — 
Bolton r. Bolton (1739), 3 Swan. 414, n. ; 36 
E. R. 930, L. C. 

890. .] — S. B., a solr., made 

three settlements. Two of them contained a 
power of revocation, & the third was a declaration 
of trust by 8. B. of certain leaseholds belonging 


to him in right of his wife, & of which he had 
renewed the lease in his own name. S. B. destroyed 
each of the settlements containing a power of 
revocation, & although there was no evidence to 
show that the declaration of trust had been 
destroyed, it could not be found at the death of 
S. B. It was kept in a box with other papers at 
S. B.’s bankers ; but search for it was made by the 
exors. of S. B. & others without finding it. Among 
the papers belonging to 8. B. was found his private 
ledger, which contained entries referring to the 
declaration of trust. The entries stated in effect 
that S. B. had settled the leaseholds in question 
on his wife & himself during their joint lives, with 
remainder to the survivor for life, &, after the 
death of the survivor, as the wife should appoint, 
among the children, & in default of appointment 
among the children, & also that the wire had died 
without appointing, & consequently all the children 
would take the property in equal shares. There 
were five children, two sons Sc three daughters. 

By his will S. B. gave legacies of £8,000 to each 
of his daughters, payable five years after his 
death, & interest in the meantime to be paid on 
each legacy at the rate of 3 per cent, half-yearly ; 
& after giving &; devising all his real & leasehold 
estates to his elder son, & bequeathing the residue 
of his personal estate between his two sons as 
therein mentioned, testator revoked, set aside, Sc 
avoided all other wills, settlements, Sc agreements 
for settlements which he had at any time there- 
tofore made &; executed. 

The questions were, whether the declaration of 
trust contained a power of revocation, &, if so, 
whether testator had by his will exercised that 
power so as to revoke the declaration of trust ; 
Sc if the ct. should be of opinion that the declara- 
tion of trust did not contain a power of revocation, 
then whether the will did not show an intention 
on testator’s part to revoke the declaration of 
trust, & thereby cause a case of election to be raised 
against the younger children ; &, also, what rate 
of interest was payable on the daughters’ legacies : 
— Held : the declaration of trust as to the lease- 
holds was not destroyed by testator, but it had 
been lost & did not contain a power of revocation. 
— Re Booker, Booker r. Booker (1886), 54 E. T. 
239 ; 34 W. R. 346. 

891. Intention to reserve power of 

revocation.] — A. made an irrevocable voluntary 
settlement of his estate in favour, amongst others, 
of a relative who acted as his solr. The ct. con- 
sidered that A. intended to reserve a power of 
revocation, but that the deed was in other respects 
unobjectionable. A. made his will, prepared by 
the same solr., making a general devise, but not 
revoking the settlement. The ct. then held that 
it was the duty of the solr., when he prepared the 
will, specifically to have asked testator whether 
he intended to revoke the deed, & not having done 
so, Sc it appearing to have been the intention 
of testator that the estate should pass to his 
devisees, the ct. decided, that although the deed 
would have been operative if A. had died intestate, 
yet that in the events which had happened, & as 
against all persons claiming under the settlement, 
the estate was subject to the trusts of the general 


PART VII. SECT. 1, SUB-SECT. 1. 

a. Whether revocable — By rntbsequent will .] — Campbell's Trustees v. Campbell (1862), 24 Dunl. (Ct. of Sees.) 1321 ; 
34 Sc. Jur. 676.— SCOT. ^ ^ ^ 
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devise contained in the will. — ^Nannbt v. Williams 
(1856), 22 Beav. 452 ; 62 E. R. 1182. 

Reid. Hall v. Hall (1873), 8 CL. App. 430. 
Mentd. Pelly v, BaHcomhe (1863), 4 Giff. 390. 

892. By subsequent settlement — First 

settlement retained by settlor.]— A. in 1683 made 
a voluntary settlement of an estate subject to 
some annuities in trust for his grandson & his heirs, 
& afterwards in 1690 he made another voluntary 
settlement of the same estate to the use of his 
eldest son for life & to the first, etc., sons in tail 
with remainders over & by will gave a considerable 
estate to lus grandson. Although it was proved 
that A. always kept the settlement of 1683 in his 
custody & never published it & it was after liis 
death found among waste papers & the deed of 
1690 was often mentioned by him & ho told the 
tenants pltf. was to be their landlord after his 
death, yet the son could not bo relieved against the 
first settlement. — Clavering v. Clavering (1704), 
2 Vcrn. 473 ; 1 Eq. Cas. Abr. 24; Prec. Ch. 235 ; 
23 E. R. 904 ; affd, (1705), 7 Bro. Pail. Cas. 410, 
H. L. 

Annotations: — Apld. Clavell v. Littleton (1710), Tree. Ch. 
305. Consd. Worrall v. Jacoh (1817), 3 Mer. 256 ; Cecil 
V. Butcher (1821), 2 Jac. Ac W. 565.; Doo d. Garnoiia v. 
Knii?ht (1826), 5 B. & C. 671. Apld. Boherts v. Williams 
(1841), 11 L. J. Ch. 65. Refd. Chadwick v. Doleman 
(1705), 2 Vern. 528 ; Birch v. Blagrave (1755), Ainh. 
264 ; Doc d. Blcharda v. Lewis, Richards v. Lewis (1852), 
11 C. B. 1035 ; Jie Jones, Farrington v. Forrester, [1893] 
2 Ch. 461. 

893. .] — A person executing a 

voluntary settlement passes the estate out of 
himself though ho retain the deed in his own 
possession ; & such settlement is not affected by 
a subsequent voluntary deed, delivered over to the 
party in whose favour it is made. The ct. in the 
absence of special circumstances, will give effect to 
the first legal instrument in favour of the party 
claiming under it. — Roberts v. Williams (1841), 
4 Hare, 129 ; 11 L. J. Ch. 65 ; 6 Jur. 1057 ; 67 
E. R. 589 ; subsequent proceedings (1844), 4 Hare, 
p. 131. 

Annotation : — Mentd. Ilarmer v. Priestley (1853), 16 Bcav. 
569. 

894. First settlement cancelled by 

settlor.] — ^A.,by voluntary deed, assigned p^^operty 
to B. in trust for A. for life, & then for C. & her 
children. Subsequently A. cancelled that deed, 
&, assuming to be absolute owner, assigned it to 
D. upon trust for B. absolutely. D. married B., 
both of them joining in a deed, whereby that 
property, together with property of D, was con- 
veyed to trustees for D. & B. for life, remainder for 
their children, D. having no notice of the previous 
trust in favour of C. & her children : — Held : 
the voluntary deed was not revocable, & this was 
a breach of trust on the part of B. for which B. 
& her husband D. were responsible, & there should 
be a reconveyance of the property to new trustees 
for C. &> her children. — Lanham v, Pirie (1857), 


29 L. T. O. S. 171 ; 3 Jur. N. S. 704 ; 5 W. R. 540, 
L. C. & E. JJ. 

895. Unless first settlement obtained 

by fraud.] — Of two voluntary settlements if the 
first be made absolute against the' intention of tlu' 
party the second shall prevail. — Naldred v. 
Gilham (1719), 1 P. Wms. 577 ; 2 Eq. Cas. Abr. 
52 ; 24 E. R. 525, L. C. 

Annotations: — ^Distd. Bolton v. Bolton (1739), 3 Swan. 

482. n. ; Boughton v. Boughton (1739), 1 Atk. 625; 

Sear v. Ashwell (1739), 3 Swan. 482, n. ; Worrall v. Jacobs 

(1817), 3 Mer. 256. Consd. Cecil v. Butcher (1821), 2 

Jac. & W. 565. Expld. Doe d. Garnons v. Knight (1826), 

5 B. & C. 671. Diatd. Roberts v. Williams (1841), 11 L. J. 

Ch. 65; lie Way’s Trusts (1864), 2 De G. J. & Sm. 365. 

Expld. Hall V. Hall (1873), 8 Ch. App. 430. Refd. Hick 

V. Mors (1753), Keny. Ch. 117. 

896. .] — R. after the marriage of his 

daughter, invested a sum of money in the purchase 
of stock, in the names of trustees, & by deed 
declared the trusts thereof to be for the benefit 
of his daughter & her children ; but the deed con- 
tained no power of revocation. Afterwards R. 
executed another deed of trust, whereby, after 
reciting that he had invested a sum of money in 
the purchase of stock in the names of trustees, 
the money & stock being exactly of the same 
amount, & ilu^ trustees being the same 
persons, as in the first deed, & was desirous of 
declaring the trusts thereof, but making no 
reference to the former deed, he declared the trusts 
thereof to be first, for the benefit of his wife for 
life, & then for the benefit of his daughter & 
children, nearly as before. After K.’s d(‘ath, the 
trustees refused to furnish the daughter with a 
copy of the first deed, & took upon themselves 
to act upon tlie second, as if the first was revoked ; 
— Held : the first deed was not revoked by the 
second, which was wholly inoperative ; & the 

trustees must pay the costs of the suit, though the 
daughter sought to have the benefit of both settle- 
ments.— Newton V. Askew (1848), 11 Beav. 145 ; 
12 L. T. O. S. 2 ; 12 Jur. 531 ; 50 E. R. 772. 

897. By subsequent directions to trustees.] 

— ^A settlement made by a person going beyond 
sea, though voluntary, not to be controlled 
by a letter written by him afterwards to the 
trustees. — Clavell Littleton (1710), Prec. Ch. 
305 ; 24 E. R. 145 ; subsequent proceedings, sub 
nom. East Ini>ia Co. v, Clavel (1714), Prec. ('h. 
377, L. C. 

Absence of power of revocation — Ground for 
avoidance.] — See Part VII., Sect. 2, sub-sect. 2, 
C. (a), jmst. 


Sub-sect. 2. — Marriage Settlements. 

898. Settlement by wife on herself — Revocation 
deed executed under duress of husband.] — A 

woman pending a treaty of marriage with A. 
settled all her property to her separate use 


896 i. By subsequent settlement.] 

— SOOTT t). arOTT (184 8), 111. Eq. R. 
487.— IR. 

b. .] — Where a husband 

directed by writing certain persona to 
hold moneys in trust, to pay the Interest 
to his wile lor Ulo, & such directions 
were acted upon, & payment made 
accordingly : — Held : the husband 
could not altorwards revoke such 
directions & sue the trustees lor the 
money. — Cowper v. Plaisted (1868), 
6 W. W. & A’B. 88.— AUS. 

o. By subsequent mortgage .] — 

Bennett v. Bernard (1848), 10 

I. Eq. R. 684.— IR. 

d. .] — Anderson v. Garroway 

(1837), 16 8h. (Ot. ol Sees.) 435 ; 12 
Fac. Coll. 386.— HBOOT, 


e. Without wife's knowledge .] — 

Beattie’s Trustees (1884), 11 R. 
(CIt. ol Sess.) 846 ; 21 Sc. L. R. 560. — 

SCOT. 


.. — Peddib V. PKDDIE’8 

’rustees (1891), 18 R. (Ct. ot Scss.) 
91 ; 28 So. L. K. 336.— SCOT. 

g. .] — ^Melville v. Melville’s 

'rustees (1879), 6 K. (Ct. ol Sess.) 
286 : 16 So. L. R. 742. — SCOT. 


h. .1 — ^Paterson v. Paterson 

(1893), 20 R. (Ct. ol Sess.) 481 ; 30 
Sc. L. R. 646.— SCOT. 


k. Heed of provision dt assign- 

ation — Necessary consents obtai^a.] 
— Barras V. SoomsH Widows & Or- 
phans Fund (1900), 2 F. ((^-. ol Seas.) 
1094 ; 37 So. L. R. 831 ; 8 S. L. T. 95. 
—SCOT, 


PART VII. SECT. 1, SUB-SECT. 2. 

1. Whether rcvocalde — Donatio inter 
virum et uxoreni.] — By a post-nup- 
tial contract & deed ol settlement lor 
love & affection between labouring per- 
sons whose whole property ol any 
consequence consisted of a house, the 
husband conveyed to his wile, in ease 
ol her survlvanoe, all ho was possessed 
ol, & she made a similar conveyance 
without any other onerous cause : & 
he afterwards, unknown to her, exe- 
cuted a deed restricting her right to a 
liferent : — Held : the post-nuptial con- 
tract was revocable as a donatio inter 
virum et uxorem 8c was revoked by the 
latter deed. — Steven v. Dunlop (1809), 
15 Fac. Coll. 129.— SCOT. 

m. “A mutual settle- 

ment between husband & wile, whereby 
N N 2 
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Sect 1. — Revocation: Sub-sects. 2 & 3, A. (a), (fe) 


with his approbation ; a few days after B. by 
a stratagem induced her to marry him the day 
after she first thought of it ; B. had no notice of 
the settlement. The settlement was established ; 
& a deed of revocation, obtained by duress, set 
aside. — Strathmore (Countess) v. Bowes (1789), 
1 Ves. 22 ; 2 Bro. C. C. 346 ; 2 Cox, Eq. Cas. 28 ; 
30 E. R. 211, L. C. ; affd. sub nom. Bowes v. 
Bowes (1797), C Bro. Pari. Cas. 427, H. L. 

Annotations: — Coilfid. Goddard %\ Snow (1826), 1 Rues. 
485 ; England v. Downs (1840), 2 Beav. 522 ; Downes 
V. Jennings (1863), 32 Beav. 290. Refd. Ball v. Mont- 
gomery (1793), 2 Ves. 191 ; St. George v. Wake (1833), 
Coop. temp. Brough. 129 ; TuUett r. Armstrong (1839), 
4 Mv. & O. 390 ; Doe d. Richards v. Lewis, Richards r. 
Le\via (1852), 11 C. B. 1035 ; McKeogh %\ McKeogh 

(1870), 18 W. R. 861. Mentd. Peel r. (1809), 16 

Ves. 157. 

899. Settlement by wife In anticipation of 
marriage — Ante-nuptial revocation deed by hus- 
band & wife.] — Upon a marriage contemplated 
between A. & B., the lady’s fortune vested in C. her 
former guardian, was, on Mar. 14, after treaty & 
agreement with C., vested in trustees for the lady, 
“ her exors. & administrators & assigns ” until 
the marriage, & afterwards for her, her husband 
& children. On Mar. 27, & before the marriage, 
the husband & wife, without the intervention of 
C., revoked the settlement, & married the next day. 
A bill by the husband, claiming the fund un- 
affected by the trusts of the settlement, was dis- 
missed with costs, the ct. holding that a revocation, 
under such circumstances, could not be main- 
tained. — Page v, Hori^e (1848), 11 Beav. 227 ; 17 
L. J. Ch. 200 ; 11 L. T. O. S. 121 ; 12 Jur. 340 ; 


60 B. R. 804 ; previous proceedings (1846), 9 
Beav. 670. 

Annotations : — Consd. Bond v. WaJford (1886), 32 Cli. D. 

238. Refd. lie Gimdry, ISIiUs r. MUla (1898), 79 L. T. 

438. 

900. Marriage not celebrated.] — A feme 

sole, in contemplation of a marriage with T., 
vested personal property in trustees, upon trust 
for the sole benefit of herself, her exors., etc., until 
her marriage, if any, with subsequent trusts for 
her issue. She never married T., but before her 
marriage with M. the trustees handed over to 
her a part of the fund : — Held : the settlement was 
irrevocable ; she had no power of absolute dis- 
position until marriage ; the trusts were to arise 
on any marriage ; & the trustees had committed 
a breach of trust for which they were answerable. — 
McDonnell v. IIesilrige (1852), 16 Beav. 346 ; 
22 L. J. Ch. 342 ; 20 L. T. O. S. 164 ; 16 Jur. 1148 ; 
1 W. R. 71 ; 61 E. R. 812. 

Marriage void through mistake — Settlement re- 
voked by further settlement on remarriage.] — See 
Mistake, Vol. XXXV., p. 102, No. 91. 


Sub-sect. 3. — Where Power to Revoke 
Reserved. 

A . Exercise of Power, 

{a) Conditions of Exercise of Power Prescribed. 

901. Conditions must be strictly observed.] — 

Scrope’s Case, No. 913, post. 

902. Power to revoke by grant of fee simple 

or fee tall — Grant of estate for life.] — Robs art v, 
Turton (1638), 1 Rep. Ch. 112 ; 21 E. R. 623. 


the situation of the wife was made 
worse than it was under an ante- 
nuptial contract, while r-ert-aiu bene- 
ficial provisions were introduced for 
the childrerj of the marriage : — Held : 
on the death of the husband, to bo 
revocable by the wife as a donatio inter 
virum ft uxorem. — Thomson v. Thom- 
son (1H38), 16 Sh. (Gt. of Sess.) 641 ; 
641 ; 13 Fac. Coll. 521.— SCOT, 

n. -.] — Held: a mutual 

settlement executed by a liusband & 
wife w'as ineffectual in so far as it 
derogated from the vdfe’s rights under 
an ante -nuptial contract of marriage & 
quoad ultra was revocable by the wife 
aiter her husband’s death as a donatio 
inter virum et vxorem the wife not 
having received any benefit therefrom. 
— Rae Nielson (1875), 2 R. (Ct. of 
Sess.) 676 ; 12 Sc. L. R. 477.- SCOT, 

o. .] — Gibson's Trustees 

r. Gibson (1877), 4 R. (Ct. of Sess.) 
867.— -SCOT. 

p. Post-nuptial contract.] — 

Gentles v. Aitken (1826), 4 Sh. (C't. 
of Sees.) 749.— SCOT. 

Q. Trust declared to he irre- 

vocable.] — A trust, declared to be irre- 
vocable, having been constituted by a 
lady in her ante -nuptial contract of 
marriage for behoof of herself, her 
husband. Sc the heirs of her body ; — 
Held : apart from the interest or the 
heirs of her body, the trust was not 
revocable during the marriage by her & 
her husband. — -Pringle v. Anderson 
(1868), 6 Maeph. (Ct. of Sess.) 982; 
40 Sc. Jur, 563.— SCOT. 

|.^ Necessity for consent of 

spouses.] — Ferguson’s Curator Bonis 
r. Ferguson’s Trustees (1893), 20 
R. (Ct. of Bess. 835 ; 30 Be. L. R. 739 ; 
1 S. L. T. 88.— SCOT. 

t j — E lliot’s Trustees 

V, Elliot (1894), 21 R. (Ct. of Sess.) 
975 : 31 Sc. L. R. 850 ; 2 S. L. T. 164. 

— s(3ot. 

a. Action by spouses against 


trustees to have wife*8 deed deelared 
revoeable.] — Lyon v. Lyon’s Trustees 
(1901), 3 F. ((.’t. of Sess.) 653 ; 38 

Sc. L. R. 568 ; 8 S, L. T. 489.— SCOT. 

b. Brothers not vnihin eonsider- 

aiion of marriage settlement.] — Bar- 
clay’s Trustees v. ^Vatson (1903), 
5 F. (CJt. of Seas.) 926 ; 40 Be. L. R. 
693 ; 11 S. L. T. 169.— SCOT. 

c. Mutual settlement — Powers 

to be exereised by granters collectively.] 
— Craich’s Trustees v. Mackie (1870), 
8 Maeph. (Ct. of Bess.) 898 ; 42 Sc. Jur. 
597.— SCOT. 

d. ] — j 3 y mutual dis- 

position & settlement a husband be 
wife gave & disponed to their chidren 
their whole estate presently belonging 
or which should belong to them or 
either of them at the time of their 
death, but, “ always with & under the 
burden of our lawful debts & deeds, 
payment of our funeral expenses, Sc 
of such gift or legacies as wo, or either 
of us, may think proper to leave by 
any deed to be executed by us or 
either of us at any time of our lives.” 
Power was reserved to the spouses, 
with mutual advice & consent to 
revoke or alter the mutual disposi- 
tion & settlement : — Held : upon a 
consideration of the terms of the deed. 
Sc especially having regard to the 
clause above quoted, the settlement 
was revocable by the survivor of the 
spouses so far os his own estate was 
concerned. — Main v. Lamb (1880), 7 
R. (Ct. of Sess.) 688.— SCOT. 

e. .] — By mutual settle- 

ment each of two sisters convoyed her 
estates, heritable Sc movable to the 
other in liferent in case she should 
survive & to a nephew in fee reserving 
” full power to us at any time during 
our Joint lives to alter, innovate or 
revoke these presents in whole or In 
part as we may see proper ” : — Held : 
the mutual deed was simply testa- 
mentary Sc could be altered by the 


surviving sifter in so far as regarded her 
own estate. — Traquair v. Martin 
(1872), 11 Maoph. (Ct. of Sess.) 22; 
45 Sc. Jur. 28 .—SCOT. 

.]— Kay’s Truster v. 

Stalker (1892), 19 11. (Ct. of Bess.) 
1071.— SCOT. 

g. .] — RoBKR'rsoN’s Trus- 

tees IK Bond’s Trustees (1900), 2 F. 
(Ct. of Bohr.) 1097 ; 37 Sc. L. R. 833 ; 
8 S. L. T. 129.— SCOT. 

h. Power of husband to re- 

voke destination of settled property .] — 
CoRRANCE's Trustees v. Glen (1903), 
5 F. (Ct. of Bess.) 777 ; 40 Sc. L. R. 
526 ; 10 S. L. T. 744.— SCOT. 

k. Power of survivor to 

revoke mutual settlement by speruses 
containing separate dispositions to same 
trustees.] — Craig's Trustees v. Craig’s 
Trustees, 11927J S. C. 367.— SCOT. 

l. Jus queesUum conferred on 

children when coming into existence .] — 
In a special case presented by the 
trustees, by the widow, & by the chil- 
dren of the marriage ; — Held : a 
jus qua>situm bad been conferred on 
the children of the marriage when 
they came Into existence, Sc that the 
deed was Irrevocable. — Middleton's 
Trustees v. Middleton, [1909] S. C. 
67; 46 Be. L. K. 48; 16 S. L. T. 531.— 
SCOT. 


PART VII. SECT. 1, SUB-SECT. 3.— 
A. (a). 

m. Gon/litiona must be strictly ob- 
served — Husband's right to revoke 
depending on improvident circum- 
stances.] — OoLTART V. Corib (1853), 16 
Dunl. (Ct. of Sees.) 006 ; 25 So. Jur. 
325 ; 2 Stuart, 318.— SCOT. 

aa. Each beneficiary having right 

to revoke her awn jfift dt not gift of 
others.] — Lang's Trustees v. Lang 
(1885), 12 R. (Ct. of Sess.) 1266 ; 22 
Sc. L. R. 860.— SCOT. 
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903. Revocable In presence of specified 

number of witnesses — Will executed before specified 
number — One witness not subscribing.] — Sale v , 
Freeland (1680), 2 Rep. Ch. 212 ; 21 E. R. 660. 

904. Death of settlor after instruc- 

tions to revoke — But before execution.] — Piggot 
V. Penrice (1717), Gilb. Ch. 136 ; 1 Com. 250 ; 
Prec. Ch. 471 ; 25 E. R. 96, L. C. 

Annotations: — Mentd. Thonias r. Phelps (1828), 6 L. J. 

O. S. Ch. 110 ; Iloo d. Hickman v. Hahlewood (1837), C 

Ad. & El. 167 ; Iluinilton v. Hodson (1847), 6 Moo. 

P. C. C. 76 ; Sayer v. Sayer, innes v. Sayer (1849), 7 Hare, 

377. 

905. & with consent in writing of 

trustees — Consent of one trustee given by general 
power of attorney.] — Wliere in a marriage settle- 
ment made by tenant in tail, he settled the same 
to himself for life & to the cliildren of the marriage 
in strict settlement ; with a proviso that it should 
be lawful for him by deed or instrument in writing 
attested by three witnesses & to be enrolled Avith 
the consent of writing of certain trustees, to revoke 
the old & declare new uses : — Held : a deed of 
revocation executed by him & all the trustees in 
person except one, & the constant of that one being 
given by means of a general power of attorney 
before made by him to the settlor to consent to 
any such deed he might think proper to make, by 
virtue of which the settlor executed the deed for 
& in the name of such trustee, was bad, though 
properly attested & enrolled, & another deed of 
revocation properly executed & assented to, but 
not enrolled till after the settlor’s death, was also 
void ; for everything required to be done in the 
execution of such a power must be strictly com- 
plied with, & must be completed in the lifetime of 
the person by whom it is to be executed ; the 
defect of the one deed could not be supplied by 
the other. — Hawkins v. Kemp (1803), 3 East, 
410 ; 102 E. R. 655. 

Annotations: — Refd. Wright v. Wakeford (1812), 4 Taunt. 

213. Mentd. R. v. Austrey (1817), 6 M. & S. 319 ; Halle- 

wcll V, Morrell (18-10), 1 Scott, N. R. 309 ; Laird r. J^m 

(1840), H. & W. 11 ; Cooke r. Crawford (IK 12), 13 Sim. 

91. 

906. Power to revoke by settlement of 

lands of equal or greater value — Settlement of lands 
of less value.] — In 1714, B. conveys lands at G. to 
himself for life, remainder to S. for life, remainder 
to his first & other sons, subject to a power of 
revocation by B. if ho settled lands in Yorkshii’e 
of as great or greater value to the same uses : 
by his will he devises the lands at C. to pltf. for 
her life ; & by subsequent deeds, for the purpose 
of revoking the uses as to the lands at C., conveys 
lands in Yorkshire, but which are of less value than 
the lands at C., to the uses of the deed of 1714. 
R., who was the eldest son of S,, having refused to 
take the estate in Yorkshire, being of less value 
than the estate at C. : — Held : the power of 
revocation was not well executed by B. & S. was 
entitled to the estate at C., but he was a trustee of 
the estate in Yorkshire not for pltf., the devisee 
of the C. estate, who was a volunteer, but for the 
heir-at-law of B. — Burgoyne v. Benson (1738), 
West temp. Hard. 340 ; 25 E. R. 970, L. C. 
Annotation: — Mentd. Coventry v. Coventry (1742), 2 Atk, 

366. 

907. Enrolment of deed of revocation — 

Death of settlor before enrolment,] — Hawkins v. 
Kemp, No. 906 , ante, 

908. Power to revoke by deed or will with 
consent of trustees — Whether consent necessary to 
wind — Under a voluntary settlement made in 
1881, a fund was settled upon trust for testatrix 
for life with remainder in the events which hap- 
pened, in trust for other persons therein named. 
5lie settlement reserved a power for testatrix with 


the consent of the trustees of the settlement by 
deed or will expressly referring to the power to 
revoke the trusts of the settlement, & to declare 
other trusts thereof for her own benefit. By 
deeds in 1906 & 1909 testatrix, with the consent 
of the trustees exercised her power of revoking 
the trusts as to two sums, parts of the settled fund, 
& appointed those sums in her own favour. She 
died in 1918, having made a will in 1914 without 
the consent of the trustees by which she gave, 
devised, bequeathed, & appointed all her residuary 
estate, both real personal, to trustees upon 
trust for sale & conversion & declared trusts of the 
proceeds thereof. She had no other power of 
appointment : — Held : on the true construction 
of the settlement the consent of the trustees was 
not required for the exercise of an appointment 
by will ; the words of the will were sufficient to 
effectuate the double process of revocation & new 
appointment ; they contained a sufficient express 
reference to the power within the language of the 
settlement & the remaining balance of the settled 
fund therefore passed under the appointment 
contained in the will . — lie Barker’s Setti.ement, 
Knocker v. Vernon Jones, [1920] 1 Ch. 527 ; 89 
L. J. Oh. 209 ; 123 L. T. 41. 


( 6 ) By Will, 

909. Validity of — Power to be exercised at any 
time in settlor’s life time.] — Kibbet v. Lee (1619), 
Hob. 312 ; 80 E. R. 455. 

Annotations : — Consd. Leicester’s Case (lG7r)), 1 Vent. 278 ; 

Bath 6c Moimtague’s Case (1693), 3 Cas. in Ch. Tij ; 

Thoinllnsoa v. Dighton (1712), 10 Mod. Rep. 71. Refd. 

Orby r. Mohun (1706), Frcem. Ch. 291 ; Bagot r. Oiighton 

(1726), Fortes. Rep. 332 ; Fitzgi‘rald v. Fauconbeigo 

(1729), Fitz-O. 207 ; Marlborough a. Codolphin (17r)0), 

2 Vos. Sen. 61 ; Rigdon v. Vallier (1751), 3 Atk. 731 ; 

Darlhigton v. Pultcney (1775), 1 Cowp. 260 ; Whelan r. 

Palmer (1888), 39 Ch. 1). 648. 

910. .] — Qu, : wli ether on a power 

given to L. E. to rcA^oke uses “ from time to time 
during his natural life,” such revocation re- 
appointment “to be signed, sealed & delivered in 
the presence of & attested by two or more 
credible witnesses,” can be executed by will.— 
Edwards v. Edwards (1818), 3 Madd. 197 ; 56 
E. R. 482. 

Marlborough (Duchess) 
Marlborough (Duke) (1740), Barn. Ch. 69 ; 27 
E. R. 558, L. C. 

912. — — .] — Roscommon (Countess) v. 

Fowke, No. 914, post. 


(c) Implied Revocation, 

913. Subsequent settlement without reference to 
power.] — (1) S., in a covenant to stand seised, 
reserved to himself a power of revocation by 
writing indented under his hand & seal, sub- 
scribed in the presence of three witnesses, & of 
appointing new uses, etc., by the same or any 
other writing signed, etc., as above ; afterwards by 
indenture subscribed in the presence of three 
witnesses, he covenanted to stand seised of the 
same lands to other uses. Resolved, although 
there is no express declaration of any intention 
to revoke the former uses, the conveyance shall 
enure first as a revocation of the former uses, & 
secondly as a declaration of new uses. 

(2) All circumstances prescribed by the proviso 
must be observed in the second indenture. — 
Scrope’s Case (1612), 10 Co. Rep. 143 b ; 77 


B. R. 1143. 

Annotations As to (1) Consd. Benn J. Nowoll ^ Roake 
^(1825), 10 Mooro, C. P. 113. Refd. Wigston vT Garrett 


iTtz-G. 207 ; Trevet v, Angus (1737), 2 Com. 568. As to 
(2) Refd. Bagot V, Oughton (1726), Fortes. Rop. 332. 
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Sect, 1. — Bsvocaiion: Sub-sect 3, A. (c) <£: (d), 

B, Sect 2; Sub-sect 1,] 

Generally^ Refd. Orby v. Mohiin (1700), Freem. Ch. 291 J 
Otiningbame r. Anstnithor (1872), L. R. 2 So. & Dlv, 
223* 

914. .] — power of revocation is reserved 

to A. by any writing under his hand & seal, & 
of appointing new uses, by the same or any other 
deed. A. by his will, without taking any notice 
of the power, devises the estate to B. ; — Held: 
this was a good execution of the power. — R os- 
common (Countess) v, Fowke (1745), 6 Bro. 
Pari. Cas. 158 ; 2 E. R. 998, H. L. 

Annotations: — Consd. Darlingrtou v. Pulteiicy (1775), 1 

Co^. 260 ; Edwards v. Edwards (1818), 3 Madd. 197. 
Refd. Moss V. Harter (1854), 24 L. T. O. S. 19. 

915. .] — Property was settled by A. with 

power for him to revoke the settlement by deed ; 
A. by a deed which did not profess to execute the 
power, conveyed the property to his nephews 
beneficially ; — Held : the deed operated as a 
revocation. — C owlishaw v. Hardy (1857), 25 
Beav. 169 ; 53 E. R. 601. 

916. By mortgage — Revocation pro tanto.] — 
A mtge. after a voluntary settlement with power 
of revocation, & a will in confirmation of it, is a 
revocation pro tanto only. — Perkins v. Walker 
( 1682), 1 Vern. 97 ; 23 E. R. 339, L. C. 

An^Mion : — Distd. Fitzgerald v. Faucoubergo (1729), Fitz-G. 

917. .] — Mtge. in fee is a revocation 

pro tanto only of a settlement with power of revoca- 
tion. — T horne v. Thorne (1683), 1 Vern. 141, 
182 ; 23 E. R. 373, 402. 

Anrwtations : — Distd. Fitzgerald r. Faiiconberge (1731), 
litz-G. 207. Refd. Lincoln’s Case (1695), Freem. Ch. 
202; Banks v. Sutton (1732). 2 P. Wms. 700; Doo d. 
Lewis V. Davies (1837), 2 M. 6c W, 503. 

918. By conveyance to trustees — To inconsis- 
tent uses.] — Conveyance to trustees to inconsistent 
uses & that the trustees shall reconvey the residue 
after such uses satisfied is a revocation of aU the 
old uses & not pro tanto only. — F itzgerald v. 
Fauconberge (Lord) (1730), Fitz-G, 207 ; 94 
E. B, 722 ; si^ nom, Fauconberge (Lord) v. 
Fitzgerald, 6 Bro. Pari. Cas. 295, H, L. 

A nnoiatioTis c—Cons^, Heather v. O’Neil (1858), 2 De G. & 

J. 399. Refd. Warrick r. Warrick (1745), 3 Atk. 291; 
Hart V. Middlehurfet (1746), 3 Atk. 371 ; Moody v. 
JIatthews (1802), 7 Vcs. 174 ; Barnett v. Wilson (1843), 

2 Y. & C. Ch. Cas. 407. Hentd. Dresser v. Norwood 
(1863), 14 C. B. N. S. 574. 

{d] Other Cases, 

919. Revocation & npw appointment by same 
deed.] — Where there is a power of revocation by 
any deed or writing, & of appointing new uses b 
any such deed or writing ; the revocation 
appointing new uses may be by the same deed. — 
Fitzwilliam’s Case (1604), 6 Co. Rep. 32 a; 
Moore, K, B, 681 ; 77 E. R. 300. 

Ar^tations :~'RetA, Kibbct v. Lee (1619), Hob. 312; 
plxon V. Harrison (1669), Vaugh. 36 ; Evelyn v. Evelyn 
G731), 2 P. Wms. 659. Mentd. Shecomb v. Hawkins 
(1613), Cro. Jac. 318 ; Mun v. Baylies (1673), Freem. K. B. 
340 ; Ee Hawkins, Exp. Oflaclal Receiver, [1892] 1 Q. B. 
890. 

920. Defective execution of new settlement — 
Aided in equity.] — T hin v. Thin (1650), 1 Rep. Ch. 
162 ; 21 B. R. 538. 

921. ,] — A. tenant for life, remainder 

to his first & other sons, etc. Remainder to B. & 
the heirs male of his body, with power to A. to 
revoke the uses to B. A. by deed omitting the 
words of his body ” revokes the uses to B. & 
appoints the like uses to him, also omitting the 


words “of his body,” subject to a charge, etc. 
This is a good revocation. — G ilmore v, Harris 
( 1693), 3 Lev. 213 ; Carth. 292 ; Skin. 324 ; 83 
E. B. 656. 

922. .] — ^A settlement was made, with 

power of revocation by deed sealed in the presence 
of two witnesses, & tender of a guinea to deft. ; 
the proof was, that the party who had this power 
being in a passion with deR., high words passed 
between them, she told him she woulci undo 
the settlement, & in her anger threw a guinea 
upon the ground, 

Tto shall not amount to a revocation in equity, 
but if it had been proved that a guinea had been 
deliberately tendered, & the party had at the same 
time declared, that she did it with an intent to 
revoke the settlement, although the deed had never 
been sealed ; or if the deed had been sealed to 
revoke it, & no guinea tendered; this ct. would 
have supplied the defect of one particular circum- 
stance, where it appeared that the party did 
deliberately & advisedly intend the thing ; but 
what was said in a passion the ct. will not regard 
{per Cur.). — Arundel v, Philpott (1688), Freem. 
Ch. 102 ; 2 Vern. 69 ; cited in 3 Cas. in Ch. p. 70 ; 
22 E. R. 1085. 

Annotations: — Consd. Bath & Mouiitaguc’n Case (1093), 3 
Cas. in Ch. 55. Refd. Jones v. Dale (1728), 1 Barn. K. B. 
131. 

923. Power reserved to heir — Executed by 
married infant.] — Power to revoke the uses of a 
settlement reserved to the settlor “ or any of the 
heirs of his body,” well executed by the heir of 
his body, being a. feme covert & an infant ; because 
it is for her benefit, & consistent with the intention 
of the settlement. — G range v, Tiving (1665), 
O. Bridg. 107 ; 124 E. R. 494. 

Annotations : — Refd. Evans v. Evans (1853), 1 Drew. 654 » 
Ee D’Angibau, Andrews r. Andrews (1880), 15 Ch. D. 228* 
Mentd. Klngv. Bellord (1863), 32 L. J. Ch. 646. 

924. Power reserved to wife — In absence of 
issue — Exercised on death of issue.] — Proviso in 
a settlement, if the wife survive her husband, they 
not having issue between them, then she may 
revoke the settlement. Husband dies leaving a 
son, who dies in the life of his mother. She may 
revoke the settlement. — H olt v. Burley (1710), 2 
Vern. 651 ; Prec. Ch. 293 ; 23 E. R. 1024, L. C. 
Annotations: — Distd. Doo v. Denny (1756), 1 Kcny. 280. 

Refd. Roo d. Buxton v. Dunt (1767), 2 Wlls. 336 ; Han- 
bury V, Bateman, [1920] 1 Ch. 313. 

925. Power reserved to tenant for life — Exercise 
in own favour to exclusion of others entitled under 
settlement.] — A voluntary settlement in favour of 
several persons contained a power authorising the 
tenant for life, a volunteer, to revoke the trusts of 
the property & again resettle the same upon such 
trusts as to her should seem meet ; — Held : this 
general power could not be controlled, & an 
appointment of the property to herself absolutely, 
to the exclusion of the other persons entitled under 
the settlement, was a good execution of the power, 
— ^Meade King v, Warren (1863), 32 Beav. Ill ; 

55 E. R. 44. 

926. Power only to revoke — Whether power to 
resettle implied.] — Anon. (1074), 1 Cas. in Oh. 241 : 

22 E. R. 781. 

927. .] — Whore the power is only to 

revoke no new uses can bo declared. — A non. 
(1724), 1 Stra. 684 ; 93 B. R. 715. 

928. Settlement of term to raise portions — 
Power reserved to revoke trusts, powers & pro- 


PART VII. SECT. 1, SUB-SECT. 8.— • 

A. ( 4 ). 

0. Whether revocable — Where infant 
]—GoLAM Yassin v, Bengal 


Official Trustee (1882), I. L. R. 8 
Calc. 887.-~IND. 

p. 


Creditors not party to settlement .] — 
Browne v. Cavendish (1844), 7 I. Eg. 
11. 369 ; IJo. & Lat, 606.— IR. 


No power in settlement-- 
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visions — Not extended to revocation of term.] — 

Vyvyan V. Vyvyan, No. 1352, post. 

929. Power to revoke & limit new uses — New 
limitations defeating prior vested interests.] — Where 
copyholder in fee suw'endered to the uses of a prior 
settlement, wMch contained a power to revoke 
the uses therein declared, & li^t new ones : — 
ffeld : uses limited in execution of this power 
were good, although they had the effect of defeating 
prior vested estates. — B oddington v. Abernethy 
( 1826), 5 B. (fc O. 770 ; 8 Dow. & By. K. B. 620 ; 
4 L. J. O. 8. K. B. 181 ; 108 E. It. 289. 

Anmtati()n8 Refd. II. v. Oimdle (1834), 3 L. J. K. 13. 117 ; 
Glass V. lUchardson (1852), 9 Hare, 698. 


quently arisen & was effectually exercised . — Re 
Petre’s Settlement Trusts, Legh v, Petre, 
[1910] 1 Ch. 290 ; 79 L. J. Ch. 145 ; 101 L. T. 847 ; 
54 Sol. Jo. 199. 

Annotaimn : — Refd. lie Trevanion, Trevanlon v. Lennox, 
[1910] 2 Ch. 538. 

935. Lease for years.] — Yelland v, Fic- 

Lis (1604), Moore, K. B. 788 ; 72 E. R. 900. 

936, .] — Clerk v. Pywell & Philips 

(1669), 2 Keb. 555 ; 1 Saund. 319 ; 84 E. R. 348 ; 
8vh nom. Clerke v. Rowell, 1 Mod. Rep. 10 ; 
sub nom. Clarke v. Philips, 1 Vent. 42. 
Annotations : — Retd. Doo d. Jones v. Williams (1833), 2 

Nov. Sc M. K. 13. 602 ; Doe d. Blight v. Pott (1840), 11 
Ad. & El. 842. 


B. Extinguishment of Power. 

930. By conveyance of settlor’s interest.] — 

Bird v. Christopher (1653), Sty, 389 ; 82 E. R. 


Annotaiion : — ^Reld. West v. Bemey (1819), 1 Hubs. &M. 431. 

931. .] — Clerk v. Pywell & Philips 

(1669), 2 Keb. 555 ; 1 Saund. 319 ; 84 E. R. 348 ; 
sub nom. Clerke v. Rowell, 1 Mod. Rep. 10 ; 
sub nom. Clarke v. Philips, 1 Vent. 42. 
Annotations: — Refd. Doe d. Jones r. Williams (1833), 2 

Nev. & M. K. B. 602 ; Doo d. Blight v. Pett (1840), 11 

Ad. Sc El. 842. 

932. .] — Herring v. Brown (1088), Carth. 

22 ; Comb. 11 ; 90 E. R. 618, Ex. Ch. 

Annotation: — Folld. Tyrrell v. Marsh (1825), 3 Bing. 31. 

933. .] — An estate being conveyed by a 

marriage settlement to trustees, to the use of the 
settlor for life, with remainders over, &; with a 
power to the settlor, with the consent of the 
trustees, to revoke all the uses in the settlement, 
& the settlor having granted an estate for 
his own life, in the settled estate, a revocation 
subsequent thereto, of all the uses, by him, with 
the consent of the trustees, shall not affect the 
estate granted for his life. — Goodright d. Hare 
V. Cator (1780), 2 Doug. K. B. 477 ; 99 E. R. 304. 


Annotations: — Distd. Bringloe v. Goodeou (1838), 1 Arn. 

322. Mentd. Doo d. Harris v. Mastom (1824), 2 B. ^ C. 

490 ; Doo d. Phillips v. liolllngs (1817), 4 O. 13. 188. 

934. .] — Under the P. settlement the P. 

estates stood limited to B. for life, remainder to 
his first & other sons successively in tail male, 
remainder to P. for life, remainder to his first & 
other sons successively in tail male, with remainders 
over. During the life of B., P. executed a marriage 
settlement which provided that in case P. should 
become entitled to the actual possession or the 
actual receipt of the rents & profits of the P. 
estates under the limitations of the P. settlement it 
should be lawful for him to revoke certain trusts 
declared by his marriage settlement. P. subse- 
quently assigned his life interest in the P. estates 
to B. On the death of B. without issue his exors. 
& trustees went into possession of the P. estates 
as assignees of the life estate of P. After the death 
of B., P. by a deed poll purported to exercise his 
power of revoMng the trusts of his marriage settle- 
ment ; — Held : notwithstanding the assignment 
by P., of his life estate to B., P. on the death of 
B. became entitled to “ the actual possession ” of 
the P. estates “ under the limitations of ’’ the P. 
settlement, & his power of revocation had conse- 


Sect. 2.— AVOIDANCE. 

Sub-sect. 1. — In General. 

937. Grounds for avoidance — By person claim- 
ing under subsequent settlement — Unreasonableness 
of settlement.] — If a person upon his marriage make 
an extravagant or unreasonable settlement, yet 
if no fraud or incapacity appear, it shall not be 
avoided by T)orson3 claiming under a subsequent 
marriage settlement. — Hobson v. Staneer (1723), 
9 Mod. Rep. 80 ; 88 E. R. 328. 

938. Fraud.] — Ex p. Mayor (1816). 1 

Sm. & G. 246, n. ; Mont. 292 ; 65 E. R. 106. 

939 . ,1 — Plif. alleged in his bill that 

his father married A. in 1797, Tliree weeks before 
the marriage his mother A. had borne a son B., 
but the fact of liis having been born before wedlock 
was carefully concealed, he was brought up as 
a legitimate son heir apparent to his father’s 
title & estates, to which he eventually succeeded. 
B. married C. in 1823, before his fatlier’s death, 
& he died in 1842, leaving D. his eldest son & heir. 
In 1866 pltf., who was the eldest son bom after the 
marriage of his father to A., discovered the fact 
of B.’s illegitimacy, A; also that that fact was known 
to B., & also to the father of C. upon the negotiation 
for the marriage of B. & 0. He prayed a declara- 
tion of his title, A an account of rents A profits 
against D. ; — Held : the bill sufficiently alleged a 
concealed fraud, which pltf. could not with reason- 
able diligence have known sooner ; C. must be taken 
to have had notice of B.’s illegitimacy through the 
communication thereof to her father upon the 
negotiation for a settlement on her marriage with 
B. ; A her son D., claiming through the same mar- 
riage settlement, was equally affected with the 
same notice. — Vane v. Vane ^873), 8 Ch. App. 383 ; 
42 L. J. Ch. 299 ; 28 L. T. 320 ; 21 W. R. 252, 
L. JJ. 

AnnotatioTis : — Reid. Lawranco v. Norreyn (1888), 39 Ch. D. 
213 : Willis V. Howo, [1893] 2 Ch. 545 ; lie McCallum, 
McCallum v. McCallum, [1901] 1 Ch. 143. 

.] — See, also, Misrepresentation A 


^RAUD, Vol. XXXV., p. 72, Nos. 693, 604. 

Failure of consideration.] — See Part 


V., 


Sect. 2, sub-sect. 3, ante. 

940. Bankruptcy — Avoidance as to part.] 

— ^Property was settled on J. by his father, until he 
should take the benefit of Insolvent Debtors’ 
Act, A then the trustees were, during his life, to 
ipply it in such manner A to such pei'sons, for the 


PART VII. SECT. 2, SUB-SECT. 1. 

q. Grounds for avoidance — Absence 
of power of revocation in deed.] — Tho 
settlor may wish to protect himself 
from his own improvldenoo or against 
importnnitiea of relatives Sc in such a 
cose the absence of a power of rovo- 
cation in the deed Is not a ground for 
setting it aside. — Fonseca v. Jones 
(1911), 21 Man. L. R. 168.*— CAN. 

r. Divorce of wife,] — Wood v. 


Wood (1875). 14 B. L. R. App. 6. 

—IND. 


t, dt extended term oh- 

lined by settlor to certain uses — - 
ettlor with limited inlerest.p-lt a man 
08 a limited Interest in a terra Sc 
)ttlo8 it to a certain use, & then gets 
now Sc extended term substituted 
>r it, he cannot, by so doing, avoid 
10 previous settlomont. — Mill v. 
[ILL (1862), 3 H. L. CJas. 828.— IR. 


a. Incapacity for business <£• 

inexperience of settlor — Effect of settle- 
ment not understood .] — Where at tho 
time of the execution of a voluntary 
H^‘ttlemont tho settlor Is not in a fit 
state of health to transact business, Sc 
is inexperienced In legal business, the 
solr. who prepared the deed Is a com- 
plete stranger, & the deed contains 
unusual clauses going beyond what 
is necessary for Kivlng efloot to 
the wishes expressed by tho settlor. 
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Settlements. 


SecL 2, — Avoidance: Sub’sects, 1 tfi: 2, A,, B» d: 

C . (g).] 

board, lodging & subsistence of J. & his family, 
as the trustees should think proper ; & after his 
decease, upon trust for such persons as J. should 
appoint, & in default of appointment, in trust for 
his children. J. took the benefit of Insolvent 
Debtors Act. He had three children, but his wife 
was dead : — Held : his children, who were all 
infants, became entitled to three-fourths & the 
^lssignees to one-fourth of the life interest of J. — 
Hippon V, Norton (1839), 2 Beav. 63 ; 48 E. K. 
1102. 

An7iofati(m.s : — Refd. Duncan r. Campbell (1842), 12 Sim. 

(51(5 : Wallace v. Anderson (1853), 16 Beav. 633. Mentd. 

I\€ (Coleman, Ilcnry v. Strong: (1888), 39 Ch. D. 443. 

.] — Nec Bankruptcy, Vol. V., pp. 650- 

C73, S37-852, Nos. 5813-5956, 7078-7163. 

941. Resettlement — No intention to vary 

existing llmitatloi^.] — A., a tenant in tail, subject 
to an existing life estate, borrowed money on 
mtge., & the tenant for hfe joined in order to bar 
the entail, <fc he covenanted to pay the interest 
during his life. By the same deed, the equity of 
jt^demption was resettled on A. for life, with remain- 
der to his issue in tail, with limitations over. The 
ct., ten years afterwards, set aside the resettlement 
of the equity of redemption, on the ground that 
there was no proof of any contract to vary the 
existing limitations. — Meadows v. Meadows 
(1853), 16 Beav. 401 ; 51 E. R. 833. 

942. Condition for settlement of wife’s property 
in particular manner — Different settlements on foot 
of former covenant.] —Estates are settled on A. & 
B. on their marriage, in strict settlement, provide(l 
that if the wife should, when requested by her 
husband, refuse to settle her estates in a particular 
manner, the settlement of the other estate shouW 
be void. The husband & wife join in a different 
settlement of her estate, proceeding, however, on 
the foot of the former covenant as if it had been 
performed ; this is no avoidance of the settlement. 
—Mathews v, Jones & Howell (1794), 2 Anst. 
50(S ; 145 E. R. 949. 

Annotations .;~Consd, Spackman v. Timbrell (1837), 6 L. J. 

Ch. 147. Refd. Richardson v. Horton (1843), 7 Beav. 112. 

943. Who should be parties — Remainderman 
expectant on estate taU.]— Anon. (1709), 2 Eq. Cas. 
Abr. 160 ; 22 E. R. 141. 

Avoidance of fraudulent & voidable conveyances.] 
— See h'liAUDULENT Voidable Conveyances, 
Vol. XXV., pp. 207 et seq. 

944. Necessity for reconveyance.] — Where a 
settlement is made void by non-performance of 
a condition, yet a reconveyance held necessary. 
—Hunt v. Hunt (1714), Free. Ch. 387 ; Gilb. 
Ch. 43 ; 24 E. R. 174. 


Sub-sect. 2. — Voluntary Settlements. 

A, In General, 

See Law of Property Act, 1926 (c. 20), ss. 172, 
173, &, generally. Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 149 ei seq. 

945. Power of court to order reconveyance.] — 
Where a suit is instituted to set aside a voluntary 
settlement of real & personal estate, & the right 


to the relief asked is not contested, the ct. will 
order a reconveyance of the property the subject 
of the settlement, & direct payment of the costs 
out of the property so settled. — Thompson v. 
Milligan (1868), 18 L. T. 809. 

946. Costs — Power of court to order payment 
out of property settled.] — Thompson v. Milligan, 
No. 946, ante, 

947. Right of trustee — Right of appeal.] — 

Dutton v, Thompson, No. 970, post, 

B, Who may Avoid, 

948. Second husband — Settlement by woman in 
favour of issue of first marriage.] — C. having two 
sons by her first husband, made a settlement pre- 
vious to her second marriage, & without the 
privity of the intended husband, whereby she 
limited the estate to herself for life ; remainder 
as to one moiety to C., her youngest son, in tail ; 
& for want of issue of his body, to R., her eldest 
son, in tail ; <&; as to the remainder of the other 
moiety to R., in tail ; & for want of issue of Ids 
body, to C. in tail, with remainder as to both 
moieties, to her own right heirs. The second 
marriage took effect, & the estate, lying in Ireland, 
the husband made claims, & sued out decrees from 
the comrs. under the acts of settlement & explana- 
tion, for some parts of this estate, to himself 
his wife, & Jier heirs, & for other parts of it, to 
himself & his wife & his heirs The lands so 
limited to his heirs, the second husband, having 
survived his wife, devised & otherwise disposed of : 
— Held : R. & C., the two. sons of the first mar- 
liage, were entitled under their mother’s settle- 
ment to all the lands ; & the parties claiming 
under the second' husband, were accountable for 
the rents & profits from his death. — C althokpe 
V. May (1707), 7 Bro. Pari. Cas. 413; 3 E. R. 
209. 

949 . J — If a parent makes a volun- 

tary conveyance in trust for his children, & keeps 
it in his own power, or in the hands of his agent, 
& it is got from him, this ought not to bind him ; 
but where a feme having issue by her first husband 
makes a suitable provision for them before a treaty 
for her second marriage ; this is good, & not 
liable to be avoided by a second husband. — 
King r. Cotton (1732), 2 P. Wms. 674 ; 24 
E. R. 912. 

Annotaiiims : — Refd. Strathmore v. Bowes (1788), 2 Bro. C. C. 

345 ; St. George v. Wake (1833), 1 My. dc K. 610. 

Settlor.] — See Sub-sect. 5, B., post. 

950. 'Creditors — Settlement remaining in control 
of settlor.] — Husband after marriage purchases a 
term to himself & wife, k, the survivor & the 
exors., administrators & assigns of such survivor ; 
husband assigns the term in mtge., proviso to be 
void on payment of the money by him or wife, 
or the exors. of him or wife. Proviso that the 
husband, bis exors. or administrators shall till 
default of payment quietly enjoy. Husband, 
seven years after, contracts debts & dies. Decreed 
that this settlement of the term being after mar- 
riage, in the power of the husband, & the equity 
of redemption being reserved to him as well as 
to his wife, & being also in the case of creditors, 
was assets to pay debts. — Watts v, Thomas 
(1726), 2 P. Wms. 364 ; 24 B. R. 767. 


Ihe clearest evidence Is required that 
the settlor at the time of signing the 
deed fully understood It, & for such 
evidence the ct. looks to the solr. 
who prepared the deed, & If such 
evidence Is not forthcoming the deed 
cannot be upheld. The mere formal 
reading over of the deed is not enough. 
— ^And£irson V . Anderson (1903), 23 


N. Z, L. R. 101.— N.Z. 

PART VII. J5ECT. 2, SUB-SECT. 2.— A. 

946 1. Power of court to order recon- 
veyance .) — Farbellv. Cameron (1881), 
29 Gr. 318.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— B. 
b. PerBondl repreoentativee of dead 


settlor ,) — The personal roprosontatives 
of a dooeased settlor ai*o nocossary 
parties to an action by his widow to 
set aside a deed of settlement executed 
by the settlor & his wife conveying 
property to trustees. — Fonseca v. 
Jones (1911), 21 Man. L. R. 168.— 
CAN. 
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Part VIL— Revocation and Avoidance of Settlements. 


961. Claim under prior agreement to 

charge.] — On June 14, 1858, deft. L., being indebted 
to plti. signed a memorandum of agreement 
whereby “ in consideration of the forbearance of 
pltf. irf not requiring immediate repayment of 
the moneys he had advanced to or for him,** he, L., 
agreed to give & execute to pltf. a charge on the 
interest to which he was entitled by right of 
marriage in the property settled on his wife, or to 
which she was entitled in respect of her former 
marriage as a security “ for the repayment of the 
moneys pltf. had advanced to or for him, L. ” ; 

& deft., L., further pledged himself not to incumber 
his interests in such property or any i)art thereof. 
On June 18, four days afterwards, deft. L., with 
the knowledge, but without the consent of pltf., 
executed a post-nuptial settlement, whereby he 
conveyed all his interest in right of his wife in the 
property settled on her on her first marriage to 
trustees, on trusts for her for life, then for himself 
for life, & after the decease of the survivor for the 
children. About a month afterwards, on July 13, 
deft. L., executed a deed purporting to be in pur- ! 
suance of the agreement of June 14 whereby he 
charged all the dividends, interest & annual pro- 
ceeds of the trust funds which were settled at the 
time of his wife’s first marriage, A- also his share 
in tlie trust funds themselves, with the payment 
to pltf. of £800, & interest from June 14. He also, 
by the same deed, assigned his said share in the 
trust funds to pltf. by way of mtge., with a pro- 
viso for redemption to L. on repayment by him 
of the sum of £800 & interest : — Held : the post- 
nuptial settlement could not prevail against the 
rights of pltf. under the memorandum of June 14. 
— Oarew V. Arundel (1801), 5 L. T. 498 ; 8 
Jur. N. S. 71. 

.] — See Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 149 ei seq. 

Subsequent purchasers .] — See Fraudulent & 
Voidable Conveyances, Vol. XXV., pp. 225 
et seq. 

Trustee In bankruptcy of settlor .) — See Bank- 
ruptcy, Vol. V., pp. 837-852. 

C. Grounds for Avoidance. 

(a) In General. 

952. General rule.] — Where it is sought to set 
aside a voluntary settlement, the absence of a 
power of revocation is an important circumstance 
to be taken into account, but there is not, & there 
ought not to be, any rule that the omission of 
such a power, or that the settlor was never advised 
that such a power should be inserted, can alone 
invalidate such a settlement. The ct. has to 
determine whether the settlement is the free 
determined act of the party executing it. 

A maiden lady, advanced in life, settled real 
estate upon herself for life, & after her decease to 
the use of her nephew in fee. It was shown that 
the instructions were given by herself to the 
family solr., who at the time of its execution spent 
four hours in explaining it to her, though she was 
not shown to have been previously furnished with 
any copy or draft ; but it was sufficiently under- 
stood by her, & was in accord with her intentions 
at the time. It contained no power of revocation, 
nor did the solr. appear ever to have consulted 
her upon that point. Some years afterwards she 
filed a bill to set it aside, alleging undue influence, 
intimidation, incapacity & ignorance ; but npon 
the evidence their lordships dismissed the bill. 


— Toker V. Toker (1863), 3 De G. J. & Sm. 487 t 
32 L. J. Ch. 322 ; 8 L. T. 777 ; 46 E. B. 724, 


JJ- 

Annotations : — Distd. CouttH v. Acworth (1869), L. R. 8 Lq. 
.558. Apld. Hall V. Hall (1873), 8 Ch. App. 430. Reid. 
Townond v. Tokor (1866). 35 L. J. Ch. 610, n. 


953. Fraud.] — E., by his marriage contract, 
covenanted that his whole property at the time of 
his death should belong to the issue of the marriage. 
His wife died in his lifetime, leaving a daughter, 
an only child, who, when about twenty-one years 
of age, married a young man of about the same age, 
in a year after a son was born of the marriage. 
The husband then proposed to go abroad to im- 
prove his fortune, & E., who was then a pros- 
perous trader, persuaded him & his wife to exeeme 
a deed, in the nature of a post-nuptial contract, by 
which, in consideration of a sum of £315, 
discharged him from all claims whatever on his 
propeiiy. They were at this time ignorant of the 
daughter’s claims under her father & mother s 
marriage contract, & E., attended by his man of 
business, brought them the deed to sign on the 
night of the husband’s departure, & it was then 
executed. It was stated in the deed that E. 
had paid a moiety of the £315 at the time of the 
execution of the contract, & that the other moiety 
was to be paid after his death. But in point of 
fact he paid down nothing at the time of the 
execution, but only renounced a debt of £61 due 
to him from the Inisband for goods, & gave a 
promissory note for the other £96. E. lived for a 
considerable time after ; &; two days before his 
death, by a trust deed of settlement, conveyed the 
bulk of his property, amounting to £14,000, to 
trustees to build an hospital. 

The daughter’s post-nuptial contract reduced on 
the ground of fraud & circumvention. — Ewen v. 
Bannerman (1830), 2 Dow. & 01. 74 ; 6 E. B. 


^^95^ Absence of independent advice.]— An 
ignorant woman, possessed of money, lent part to a 
man having her confidence, & afterwards executed 
a deed, prepared by the borrower’s solr., by which 
the borrower covenanted to pay interest to hei 
for her life, & to pay part of the capital to two 
of his daughters, & the remainder to two of her 
relations. The woman soon afterwards married, 
& she & her husband filed a bill against the 
borrower to set aside the deed, on the allegation 
that she executed it believing it to be a mtge. on 
the borrower’s estate, & on the ground that the 
deed was a fraud on the marital right of the 
husband. The ct. on the ground that the two cases 
made by the bill were not sustained, gave pltts. 
leave to try an issue whether the deed was obtained 
by fraud ; &, secondly, whether, when she exocut^ 
the deed, she was contracted to be married ; &, 
thirdly, whether pltf., the ® 

married, knew of the settlement, & as tlie wonian 
had not the protection of the borrower or his 
solr., to which she was entitled, not 
advice of her own solr., the bill was dismissed, 
witCut costs, if pltfs. did not try the issue.- 
Gbiggs V. Stapleb (1848), 2 De G. & Sm. 572 , 12 
Jj T. O. S. 307 ; 13 Jur. 29 ; 64 E. B. 265. 

Aniwtation .'—Eeld. Chadwick r. Chadwick (1854), 23 L. T. 

— PmT.uTPS V. Mullings, No. 958, 


^^956. .] Pltf., who was in financial diffi- 

'ulties, was desirous of making a volunt^y 
^etBement upon himself & his family, & was also 


PART VII. SECT. 2, SUB-SECT. 2.— C. (a). 


0 . Absence of power of revocati ^.] — absence of revocation In a voluntary 

for setting it aelde.— Hillock v. Button (1881), 29 Gr. 490.— OA«. 


bettlemont Is not a ground 
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Settlements. 


^ Sect, 2, — Avoidance : SnJb-secU 2, C. (a) & (b).] 

desirous of conferring some benefit on O., who had 
acted as his confidential solr., but had so far 
received nothing for his services. Accordingly he 
executed two deeds, respectively dated May 15, 
1900. By the first of these deeds some real 
estate ^ other property were settled upon trust 
for pltf. for life, & after his death as to part in 
trust for his son & daughter, & as to the remaining 
part in trust for C. 

By the second deed certain furniture & chattels 
were vested in trustees for sale, &- out of the pro- 
ceeds thereof C. was to receive £500. The deeds 
were prepared in the office of C., but were at his 
suggestion submitted by pltf. to A., an inde- 
pendent solr. 

Continuing to be pressed by his financial diffi- 
culties, pltf., on Mar. 14, 1901, executed a further 
deed supplemental to the first deed of May 15, 
1900, whereby the trusts of the former deed were 
in effect revoked, & pltf. assigned the whole of 
his property of every description, present & future, 
to his son & C. upon trust for his son & daughter 

C. in equal shares in consideration of a covenant 
by them to pay pltf. an annuity of £500 a year to 
be increased to £800 in certain events. This deed 
was at C.’s suggestion prepared by T., an inde- 
pendent solr. 

At the time the several deeds were executed C. 
was continuing to act as pltf.’s solr. in all other 
matters relating to his affairs. Pltf. brought an 
action against 0., the son & daughter, & A. & T. 
claiming to have the several deeds set aside with 
consequential relief, on the ground that he was 
induced to execut/C the same by the influence of 
C. : — Held: (1) no competent & independent 
advice was given to pltf. by the solr. A., who, 
although he apparently intended to do his duty, 
had not before him the materials to enable him 
to do it ; therefore the onm thrown upon C. had 
not been discharged ; & as regarded him the 

deeds of May 15, 1900, could not be allowed to 
stand, & must be set aside, although as regarded 
pltf.’s children the gifts thereunder must be treated 
as if they had been made by an independent deed 
& were valid ; (2) as to the deed of Mar. 14, 1901, 
the solr., T., had not before him sufficient materials 
to enable him to advise pltf. ; the bargain carried 
out by that deed was entered into at a time when 
C. was continuing to act as pltf.’s solr,, & he was 
acting in concert with pltf.’s daughter ; it was 
executed by pltf. under the influence of C. & 
without fuUy understanding what was being done, 
& without competent & independent advice ; & 
consequently that deed must be set aside in ioio 
&> as against all parties. — Wiitght v. Carter, 
fl903] 1 Ch. 27 ; 72 L. J. Ch. 138 ; 87 L. T. 624 ; 
51 W. B. 190 ; 19 T. L. R. 29, C. A. 


settlement, it must be shown that all the pro- 
visions are proper & usual ; or if there are any 
unusual provisions, that they were brought to the 
notice of & understood by the settlor. No general 
rule can bo laid down as to the proper & usual 
provisions in such a settlement, but a power of 
revocation is not essential. 

A young man of improvident habits, being 
entitled to a sum of money, was induced by the 
trustee of the money, & by a solr., to execute a 
settlement by which he assi^ed a part of the 
money to trustees on trust to invest & to pay him 
during his life the income on such part thereof as 
they should think fit, & after his death on trust to 
hold the same for his wife & children, if any, & 
subject thereto on trust for certain cousins of his. 
He had no power of appointment in default of 
issue, & no power of revocation, & no power to 
appoint new trustees. The deed was explained 
to him, & the particular clauses were brought to 
his notice : — Held : tlio deed could not be set 
aside by the settlor. — Phillips v. Mulijngs (1871 ), 
7 Oh. App. 244 ; 41 L. J. Ch. 211 ; 20 W. R. 
129, L. C. 

Annotaiions : — Refd. Hall v. Hall, Hall v. Hall (1872), L, R. 

14 Eq. 365 ; Wolman v. Wolmau (1880), 15 Ch. D. 570. 

959. .] — An old man of eighty-six years of 

age executed a conveyance of certain freeholds in 
consideration of natural love & affection, to his 
son, to the use of himself for life, with remainder 
to his son in fee. The deed did not contain any 
power of revocation, the propriety of inserting 
such a power had not been suggested to the 
grantor. Subsequently the grantor conveyed all 
his property to his daughter, who by the deed of 
conveyance covenanted to indemnify him against 
a mtge. debt to which part of the property was 
subject. 

On a bill by the daughter to set aside the prior 
voluntary conveyance : — Held : the deed must be 
set aside, as it contained no power of revocation, 
& as it was clear that the propriety of reserving 
such a power had not been suggested to the 
grantor ; but without costs, as there was no 
evidence that the execution of the deed had been 
obtained by fraud. — Mountford v, Keene (1871), 
24 L. T. 925 ; 19 W. R. 708. 

Annotation : — Ezpld. Hall v. Hall (1873), 8 Ch. App. 430. 

960. .] — A lady in her sixty-ninth year 

executed, at the instance of her relatives & without 
independent advice, a voluntary settlement con- 
taining no power of revocation, & under the 
impression that the deed had the effect of a will : — 
Held : the deed must be set aside. — Henshall v, 
Fereday (1873), 29 L. T. 46; 21 W. R. 670, 
L. JJ. 

961. .] — The absence of a power of revoca- 

tion, & the fact that the attention of the settlor 


Annotaiions: — As to (2) Reid. Re Coomher, Coomber r. 

Coomber (1911), 80 L. J. Ch. 399. Generally, Refd. 

Allison V. Clayhllls (1907), 97 L. T. 709. 

957. .] — A lady, two months after she 

came of age, executed a voluntary settlement, 
being told as a matter of prudence she ought not 
to omit making it. The deed contained no power 
of revocation, & was executed by the lady without 
independent legal advice. Ten years afterwards 
she filed a bill to set aside the settlement on the 
grounds that it was a hasty improvident act, 
& contrary to her intention ; — Held : under the 
circumstances the deed must be set aside. — 
Everitt V. Everitt (1870), L. R. 10 Bq. 406 ; 39 
L. J. Ch. 777 ; 23 L. T. 136 ; 18 W. R. 1020. 
Annotaiions PhllllpB v. MullingB (1871), 7 Ch. 

244 ; Hall v. Hall (1873), 28 L. T. 383 ; James v, C 

man (1885), 29 Ch. D, 212. 

958, ,] — In order to support a voluntary 


was not called to that absence, do not make a 
voluntary settlement invalid, they are merely 
circumstances to be considered in deciding on the 
validity of a voluntary settlement. A widow 
instructed a solr. to prepare a deed settling 
certain houses & buildings on herself for her life, & 
after her death for the benefit of her children. 
The deed, as prepared, did not exactly correspond 
with the instructions, but was read over to 6c 
executed by her. There was no suggestion made 
to her that the deed ought to contain a power of 
revocation. Some years afterwards she burnt it, 
expressed satisfaction at having got rid of it. 
She executed a mtge. of part of the settled pro- 
perty, after asking the consent of a son who was 
both beneficially interested & a trustee of the 
settlement, & made a will purporting to dispose 
of the whole property ; — Held : under the 
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circumstances, the deed of settlement was valid, 

not affected by the want of a power of revoca- 
tion or by the divergence from the instructions. — 
Hall v. Hall (1873), 8 Ch. App. 430 ; 42 L. J. 
Oh. 444 ; 28 L. T. 383 ; 21 W. R. 373, L. C. & 
L. JJ. 

An7wtaiipn8 :--'Distd. HoiiBhall v. Fereday (1873), 29 L. T. 

46. Refd. Henry v. Armetrong (1881), 30 W. 11. 472. 

982. Onus of proof.] — The party taking 

a benefit under a voluntary settlement or gift 
containing no power of revocation, has thrown 
upon him the burden of proving that there was 
a distinct intention on the part of the donor to 
make the gift irrevocable, & where the circum- 
stances are such that the donor ought to be 
advised to retain a power of revocation, it is the 
duty of a solr. to insist upon the insertion of such 
power, & the want of it will in general be fatal to 
the deed. — Coutts v. Acworth (1869), L. 11. 8 
Eq. 558 ; 38 L, J. Ch. 694 ; 21 L. T. 224 ; 17 
W. II. 1121. 

Annotations: — Refd. PhilllpB v. Mulllngs (1871), 7 Ch. App. 

244 : Baker v. Loader (J872), L. U. 16 Eq. 4U ; Wolman 

V. Welman (1880), 15 Ch. D. 570. 

963. .] — Wollaston v. Tribe, No. 

823, post. 

964. Deed not fully explained to settlor.] — 

Phillips v. Mullings, No. 958, ante. 

965. Effect of confirmation of settlement — 

By subsequent deed.] — Where a settlor filed a bill 
to obtain the declaration of the ct. that a settle- 
ment executed by him eleven years previously 
was not binding upon him by reason of its being 
an unreasonable one, & of his having executed it 
in ignorance of its effect : — Held : a subsequent 
deed executed bjr pltf. reciting part of the former 
deed, & purporting to be in exercise of one of the 
powers therein contained, was an absolute con- 
firmation of the whole, & was a bar to pltf.’s 
suit, though the deed was one which, apart from 
lapse of time & subsequent confirmation, the ct. 
could not have upheld. — J arratt v. Aldam 
( 1870), L. R. 9 Eq. 463 ; 22 L. T. 192 ; 18 W. R. 
511 ; sitb nom. Jarratt v. Oldham, 39 L, J. Ch. 
349. 

A Tt notation : — Consd. Hoblyn v. Hoblyn (1889), 60 L. T. 

499. 

Self-protective settlement .] — See Sub-sect. 

5, C. (5), post. 

966. Settlement executed In anticipation of 
immediate death.] — A settlement on his family by 
a person in extremis & not containing a power of 
revocation set aside, the ct. being of opinion that 
it was executed in expectation of his immediate 
death but not with the intention that it should be 
operative in case of his recovery. — Forshaw v. 
Welsby (1860), 30 Beav. 243 ; 30 L. J. Ch. 331 ; 
4 L. T. 170 ; 7 Jur. N. S. 299 ; 9 W. R. 225 ; 64 
E. R. 882. 

Annotations: — Consd. Hall v. Hall (1873), 8 Ch. App. 430. 

Refd. Coutts V. Acworth (1869), L. K. 8 Eq. 558, 

967. Settlement not carrying out intentions of 
settlor.] — Ogilvib v. Allen (1899), 16 T. L. R. 
294, H. L. ; affg. S, C. sub nom. Ogilvie v. Little- 
boy (1897), 13 T. L. R. 399, C. A. 

Divorce or separation.] — See Husband & Wife, 
Vol. XXVII., pp. 96-98, Nos. 749-755. 

(b) Self-Protective Settlements. 

968. Lack of understanding of settlor — Burden 
of proof.] — A deed prepared by an attorney, & 
executed by his client, a young man wlio had 


applied to him to procure a loan of money, 
settling the property of the client so as to restrict 
his power of dealing with it, &; appointing the 
attorney the trustee, recited that the trusts of 
the deed were created at the desire of the client, 
& for the purpose of placing the i)roperty imder 
the management of the attorney. The client, 
by his bill to set aside the deed, denied the truth 
of the recitals, & insisted that the settlement was 
made without his knowledge or authority. The 
attorney, by his answer, alleged that the recitals 
were true, & that the deed was made & executed 
with the knowledge and authority of the client, 
& in order to prevent him from dissipating his 
property, but gave no evidence of such knowledge 
or authority : — Held : the burden of proof was 
upon the attorney, & the ct. set aside ihe deed. — 
Moore v. Prance (1851), 9 Hare, 299; 20 L. .T. 
Ch. 468; 18 L. T. O. S. 51; 15 Jur. 1188; 68 
E. R. 517. 

969. Settlement containing unusual clauses.] 

— Phillips v. Mullings, No. 958, ante. 

970. Whether propriety of clauses con- 

sidered.] — (1) Where an action is brought by the 
settlor against the trustees to set aside a volun- 
tary settlement, the ct. will not consider the pro- 
priety or impropriety of the clauses, except as 
evidence that the settlor did not understand what 
he was doing : the only question being whether 
the settler understood what he was doing, its 
effect on his position with regard to the jiroperty. 
(2) Where a settlement is set aside tlic trustee has 
no claim to his costs as a matter of right, there 
being no contract in existence ; therefore, if 
costs are given against him he has no right of 
appeal. — Dutton v. Thompson (1888), 23 Ch. 1>. 
278 ; 52 L. J. Ch. 661 ; 49 L. T. 309 ; 31 W. R. 
596, C. A. 

Annotations : — As to (1) Refd. Hoblyn v, Hoblyn (1889), 41 

Ch. D. 200. As to (2) Consd. Moirv v. Pownall, [18981 

1 Ch. 306. Refd. Ideal Bedding Co. v. Holland, [1907] 2 

Ch. 157. 

971. As to details of settlement — Reliance 

on professional adviser.] — Pltf. was entitled to a 
settled estate as tenant in tail male in remainder, 
subject to two preceding life interests of his aunt , 
the protector of the settlement, Ac his mother. 
Pltf. attained twenty-one on Dec. 10, 1878, & 
shortly after that date it was thought by his 
mother very desirable important that some 
resettlement of the estate should be made. 
Accordingly he executed t^o deeds, both dated 
Jan. 2, 1879, to which the protector of the settle- 
ment was a party, one being the usual disentailing 
deed & the other a resettlement. The estate was 
thereby relimited to the use of pltf. for life, with 
remainder to uses in favour of the issue of pltf., & 
in default of issue, then in favour of his cousins, 
children of the protector of the settlement, as 
tenants in common, with ultimate remainder ^ 
pltf. in fee. An action was brouglit by pltf. 
claiming to have the resettlement cancelled 
set aiside or modified in effect. The question was 
whether pltf. had been made sufficiently aware 
of the natui’e & effect of the deed, & had had the 
proper amount of independent advice which is 
necessary, in order that such a resettlement, 
executed by a person who has just attamed his 
majority, should be upheld. Pltf- admitted m 
his evidence he understood that by the deed he 
was giving his property to his cousins in the event 
of his death without issue ; but he stated that he 
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d. Absence of independent advice ,] — 


he absence of independent advice 
ill not vitiate a deed of settlement 
teonted by a woman if the ob t a inin g 
f Indepeiident advice would not have 


made any difforenco in the result.-— 
Linderstaju V. lUiiNEvr (1915), 19 
0. L. R. 528.— AUS. 
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Sect. 2. — Avoidance: Suh-sect. 2, C. (6) (c). Part 

VIII. Sects. 1 <&: 2: Suh^sect. 1.] 

did not understand, & it was not explained to him 
that the deed was an irrevocable instrument, & 
he believed that it was something in the nature of 
a will, which he supposed it was his duty to execute 
upon attaining twenty-one. He h^d a short time 
previously executed a disentailing deed, & made 
a will in favour of his cousins in reference to 
another estate belonging to him. On the other 
hand, the evidence of &fts. went to show that 
pltf. understood generally what he was executing, 
but that lie declined an offer made by his legal 
adviser to have the deed read over to him, on the 
ground that lie should not understand if it was 
read. It did not appear that pltf.’s attention had 
been specifically called in detail to the nature Sc 
effect of the several clauses of the deed : — Held: 
as plaintiff, had an accurate general knowledge 
of what he was doing, & only refused to receive 
a detailed explanation of the provisions of the 
deed because he trusted his solr. to look into those 
details on his behalf, he was as much bound as 
if he were liimself a lawyer, & had drawn the deed 
with his own hand. — LovErjL, v. Wallis (No. 2) 
(1884), 50 L. T. 681. 

Annotation :—'Rel(lL. Bonhotc v. Hcnderbon, [1895] 1 Cb. 

742. 

972. Absence of professional advice.] — A 

settlement made by a woman in contemplation of 
marriage, without the knowledge of her intended 
husband, & without proper legal advice, set aside. 
— Pkideauxv. Lonsdale (1863), 1 He O. J. & Sm. 
433 ; 2 New Rep. 144 ; 8 L. T. 554 ; 9 Jur. N. S. 
507 ; 11 W. R. 705 ; 46 E. R. 172, L. JJ. 
Annotatiiyns : — Apld. Everitt r. Event t (1870), L. R. 10 Eq. 

405. Distd. Phillips v. Mullinjffl (1871), 7 Ch. App. 244. 

Befd. Baker v. Loadc*r (1872), L. R. 16 Eq. 49 ; Welman 

V. Welman (1880), 15 Ch. 1). 570. 

973. Improvidence of settlement — Settle- 

ment by young woman shortly after majority.] — 
Everitt v. Everitt, No, 957, ante. 

Absence of power of revocation.] — See Sub-sect. 
5, C. (a)y ayiie. 

(c) Settlement in Favour of Objects of Settlor's 
Bounty. 

974. Undue influence — Benefit to father — 
Settlement by son tenant in tall.] — Son tenant in 
tail of an estate, upon the death of the mother, 
who was tenant for life, makes a settlement of it 
for the benefit of the family, in consequence of an 
agreement so to do in the mother’s life ; although 
the father derives some benefit under the settle- 
ment, it shall not be set aside, as entered into under 
undue influence. — Kin chant v. Kinchant (1784), 
1 Bro. C. C. 369 ; 28 E. R. 1183. 

Annotations: — Refd. Brown v. Carter (1801), 5 Ves, 862; 

Hoghton V. Hoghton (1852), 15 Bear. 278. Mentd. Pickett 

V. Loggan (1807), 14 Ves. 215. 

975. Settlement by daughter tenant 

in tail.] — V., having an infant daughter, who was 
tenant in tail in possession of certain estates, & 
tenant in fee in remainder in another, in which he 
had himself a prior life interest & having held 
possession of such estates as guardian in socage 
during her minority, procured her, on her coming 
of age, in 1843, to bar the entail & by the dis- 
entailing deed to give to him an immediate 
estate for life in two-thirds of the land of which 
she was tenant in tail. V. had not maintained his 
daughter during her minority out of his own 
moneys though of capacity to have done so. He 
never accounted to his daughter for the receipt 
of rents during her minority. On the other hand 
he had defrayed about £700 costs of litigation on 
her behalf. The infant came of age in Feb. 1843 ; 


the disentailing deed giving V. a life estate was 
engrossed in May, 1843, & executed in June, 1843. 
It was wholly prepared by the confidential solr. 
of the father, V. In 1844 the whole circumstances 
were for the first time known to the daughter. 
Shortly after, she married pltf., to whom the cir- 
cumstances were also known & proceedings to set 
aside the life estate so obtained by V. seem to have 
been then contemplated as possible. In 1845 
pltf. wrote to V. upbraiding him with having so 
obtained the life estate & insisting that V. should 
pay a sum of £200 in respect of the marriage outfit 
of the daughter. In the same year by post- 
nuptial settlement, the lands in question were 
conveyed to trustees “ subject to the life estate of 
V.” Pltf.’s wife, V.’s daughter, died in 1850. In 
1853 pltf. brought this bill to have the life estate 
of V. set aside : — Held : although the transaction 
was apparently one which could have been set 
aside in 1843, or even in 1844 if proceedings had 
been taken immediately after the marriage, yet 
pltf. was now precluded from relief, on the ground 
of laches ; & the same reason applied to prevent 
relief in respect of the rents received by V. during 
his late daughter’s minority. — Wright v. Vander- 
plank (1855), 2 K. & J. 1 ; 25 L. T. O. S. 303 ; 
1 Jur. N. S. 932 ; 3 W. R. 637 ; 69 E. R. 669 ; 
affd. (1856), 8 De G. M. & G. 133, L. JJ. 

Annotations : — Consd. Turner r. Collins (1871) 7 Ch. App. 
829 ; Mitchell v. Iloinfrey (1881), 50 L. J. Q. B. 460. Apld. 
Alleard v. Skinner (1887), 36 Ch. D. 145 ; Do Witte v. 
Addison (1899), 80 L. T. 207 ; Powell r. Powell. [1900] 1 
Ch. 243. Befd. Kemp'^on v. Ashboo (1874), 39 J. P. 164 ; 
Tyars v. Allsop (1889), 61 L. T. 8 ; London & Westminster 
Loan & Discount Co. v. Bilton (1911), 27 T. L. R. 184. 
Mentd. lie Maddover, Three Towns Banking Co. v. 
Maddever (1883), 31 W. R. 720. 

976. Benefit to clergyman — Settlement by 

widow.] — ^Voluntary settlement by a widow upon 
a clergyman &/ his family set aside ; as obtained 
by undue influence & abused confidence in deft., 
as an agent undertaking tlie management of her 
affairs ; upon the principles of public policy & 
utility, applicable to the relation of guardian & 
ward, etc. — Huguenin v, Baseley (1807), 14 
Ves. 273 ; 33 E. R. 526. 

Annotations: — Consd. Hunter v. Atkins (1834), Coop. temp. 
Brough. 464 ; Middleton v. Sherburne (1841), 4 Y. & C. 
Ex. 358 ; Tokcr u. Tokor (1863), 3 Do G. J. & Sm. 487. 
Apld. Contis v. Acworth (1869), L. R. 8 Eq. 558 ; Baker r. 
Loader (1872), L. R. 16 Eq. 49 ; Allcard v. Skinner (1887), 
36 Ch. D. 145; Berry u. Glazobrook (1891), 7 T. L. K. 574 ; 
Morley v. Loughinan, [1893] 1 Ch. 736. Distd. Wright t?. 
Carter, [1903J 1 Ch. 27. Befd. ITatt v. Barker, Pretty v. 
Barker (1825), 1 Sim. 1 • MacCabe r. Hussey (1831), 5 
Bli. N. S. 715 ; Harris v. Wiltshire (1831), 4 L. J. Ch. 30 ; 
Dent V. Bennett (1839), 4 My. & Cr. 269 ; Cockell r. 
Taylor, Collett v. Preston, l*r(‘Bton r. Collett (1852), 15 
Beav. 103 ; Hoghton r. Hoghton (1852), 15 Bear. 278 ; 
Reynell v. Sprye (1852), 1 Do G. M. & G. 600 ; RTissell v. 
Jackson (1852), 10 Haro, 204 ; Scholeflold v. Templer 
(1859), John. 155 ; Forshaw v. Welsby (1860), 30 Boav. 
243 ; Nottidgo u. Prince (1860), 2 Gi£f. 246 ; Broun v. 
Kennedy (1863), 33 Beav. 133 ; Rhodes v. Bate (1865), 4 
Giff. 670; Lyon v. Homo (1868), L. R. 6, Eq. 655; 
Topham v. Portland (1869), 5 Ch. App. 40; Turner v. 
Collins (1871), 7 Ch. App. 334, n. ; Hall v. Hall (1873), 
8 Ch. App. 430 ; Moxon v. Payne (1873), 8 Ch. App. 
881 ; Coxon v. Schofield (1893), 9 T. L. R. 290 ; Re Stead, 
Whitham v. Andre (1899), 69 li. J. Ch. 49 ; Barron v. 
Willis, [1900] 2 Ch. 121 ; Powell v. Powell, [1900] 1 Ch. 
243 ; Re McCallum, McCallnm v. McCallurn, [1901] 1 Ch. 
143; WUton r. Osborn, [1901] 2 K. B. 110 ; Blschofl's 
Trustee v. Frank (1903), 89 L. T. 188 ; Cavendish v. 
Strutt (1903), 19 T. L. R. 483 ; Howes v. Bishop, [1909] 
2 K. B. 390 ; Manks v. Whitoley, [1911] 2 Ch. 448 ; 
Lloyd V. Cooto & Bal], [1915] 1 K. B. 242. Mentd. 
Harris v. Tromenheero (1808), 15 Vos. 34 ; Lloyd v. 
Passingham (1815), Coop. G. 152 ; Niool v. Vaughan 
(1834). 7 Bli. N. S. .395 ; Wallgravo v. Tebbs (1856), 2 
K. & J. 313 ; Tee ?». Ferris (1856), 2 K. & J. 357 : Talbot 
V. Hope Scott (1858), 4 K. & J. 96 ; Re Royal British 
Bank (1859), 3 Do G. Sc J. 387 : Natal Land & Coloniza- 
tion Co. V. Good (1868), L. li. 2 P. C, 121 ; Galway 
Borough Petn. (1872), 2 O’M. & H. 40 ; Vane v. Vane 
(1873), 8 Ch. App. 383 ; Burstall v. Beyfu8(1884), 32 W. R. 
418 ; Moody v. Cox & Hatt, [1917] 2 Oh. 71 ; John v. 
Dodwell, [1918] A. 0.663; Shears v. Jones (1922), 128 L. T. 
218 , 
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977. Benefit to solicitor relative — Impro- 

vident settlement.] — Nanney v. Williams, No. 
891, ante, 

978. Benefit to brother — Settlement by 

spinster — Without professional assistance.] — (1) A 

voluntary deed made by an unmarried lady in 
favour of her brother, with whom she was residing 
at the time, & executed by her without professional 
assistance, set aside at the instance of the lady 
her husband. 

(2) The sale of a reversionary interest by a 
sister to her brother set aside upon the ground of 
undervalue, after a lapse of ten years, the sister 
having continued under the influence of her brother 
up to a period of within two years of tlie bill being 


filed. — S harp r. Leach (1862), 31 Bcav. 491 ; 7 
L. T. 146 ; 8 Jur. N. S. 1026 ; 10 W. Jl. 878 ; 54 
E. It. 1229. 

.]— aScc, generally, Family iViiuANOEMENTS, 

Vol. XXIV., pp. 955, 956, Nos. 87-99 ; Fraudu- 
lent & Voidable Conveyances, Vol. XXV., 
pp. 257-266, Nos. 832-902. 

979. Misrepresentation — That object of settle- 
ment illegitimate son of settlor.] — Coxon v. Scho- 
field (1893), 9 T. L. R. 290. 

Infirmity or incapacity of grantor.] — See, 
generally. Fraudulent <fe Voidable Conveyances, 
Vol. XXV., pp. 253-257, Nos. 802-831. 

Absence of power of revocation.] — See Sub-sect. 
5, C. (a), ante. 
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Sect. l.-IN GENERAL. 

980. Direction that shares of daughters be 
settled — Daughters dying without issue — Effect of.] 

— VTiere either in a settlement or a will there is 
an absolute gift to children followed by a direction 
that the daughters’ shares shall be settled on them- 
selves for life, with remainder to their children, 
the daughters’ interests are only cut down for ihe 
sake of the children, & any daughter who dies 
without issue takes her share absolutely . — Be 
SiDWAY Hall Estate (1877), 37 L. T. 457. 


Sect. 2.— LIFE INTERESTS. 


Sub-sect. 1. — In General. 


981. Wife’s life Interest — Restraint on anticipa- 
tion.] — Under a marriage settlement certain money 
& stock in the funds were vested in trustees upon 
trust, during the joint lives of the husband tSc 
wife, to pay the interest & dividends to such 
persons & for such purposes as the wife, notwith- 
standing the coverture, should, by any writing 
under her hand, except in any mode of anticiiia- 
tion, direct or appoint ; or, in default of such 
direction or appointment, into her own liands 
for her own sole & separate use, independently 
of her husband ; & so that her receipts, notwith- 
standing the coverture or the receipts of the 
appointee, might bo good discharges :-—Hcld : the 
effect of this instrument was to restrain the wife 
from anticipation, whether by an appointment 
under the power, or by an assignment independent 
of the power. — Moore v, Moore (1844), 1 Coll. 
54 ; 13 L. J. Ch. 124 ; 63 E. R. 318 ; suh nom. 
Moore v, Moore, Ex p, Asprey, 8 Jur. 139. 
Annotaiions : — Refd. Medley r. Horton (1844), 8 Jnr. 853. 
Mentd. Morrell r. Cowan (1877), 6 Ch. D. KiG ; lie Glan- 
ville, Ellis V. Johnson (1886), 31 Ch. 1). 532. 


9g2. .] — On the marriage of D. & 

X. in 1871 a fund was settled upon trust to pay 
the income to X. during her life, but during their 
joint lives for the separate use of X., with a re- 
straint on anticipation. In 1878 X. was divorced 
from D., & afterwards married S. i-^Held : the 
separate use & restraint on anticipation attached 
upon the second marriage. — -Abergavenny (Mar- 
quis) V, SUGDBN (1886), 2 T. L. B. 754. 

.] — See, also. Husband & Wife, Vol. 
XXVII., pp. 101-132, Nos. 793-1082, 

983. Settlement during Joint & natural lives— 
Effect of.] — The words “ during their joint & 
natural lives ” in a settlement, held to mean 
during their joint lives A" the life of each of 


them.”— S mith v. Oakes (1844), 14 Sim. 122 ; 

3 L. T. O. S. 318 ; 60 E. R. 301. 

984. Power of tenant for life to surrender life 
interest — & contingency in absolute fund — To son 
entitled in default of appointment.] — By a settle- 
ment made upon the intended marriage of C. O. & 
J. W. certain stock was transferred into the joint 
names of the two trustees, upon trust to pay the 
dividends thereof to J. W. the intended wife, 
during her life, for her sole & separate use, & after 
her decease, in trust for the said C. G. during his 
life, if he should survive her, after tlie decease 
of the siuvivor of them, in trust to pay the prin- 
cipal sum of money among the cl did & children 
of the maiTiage in such a manner as J. W. should 
direct or appoint ; in default thereof, then 
upon trust for all & every tlie children of the mar- 
riage, if more than one, who should bo living at 
the decease of the said G. G. J. W. A the lawful 
issue then also living of such of the said children 
as should be then dead. If there should be but 
one child of the said intended marriage living at 
the decease of them, the said C. G. <fe J. W. & no 
lawful issue of any other child, then to transfer 
tlie whole of the Bank Annuities to such only 
child ; & if there should be no children of the said 
intended marriage living at the decease of the 
survivor of them, the said C. G. & J. W. but only 
la\vful issue of some one of the said children, 
then to transfer the whole to such issue at twenty- 
one. There was afterwards a proviso that if the 
said C. G. should survive the said J. W. & without 
leaving any child or issue of any child or children, 
that the whole fund should bo transferred to the 
said C. O. absolutely. The marriage took place, 
& J. W., the wife, died without making any appomt- 
ment, leaving C. G. & one son, the only issue of 
the marriage, who attained his age of twenty-one 
years, her surviving. 0. G. being willing to give 
up his life interest, together with his contingency 
in the absolute fund, over to his son, at once, for 
the son’s benefit, in order that the son imght 
have the whole absolute fund in himself, appli- 
cation was made to the ct. for that purpose 
Held : the trusts were not exhausted, nor had 
C G & O. J. G. together power to deal with the 
corpus of the fund, they not having in them- 
selves the whole title thereto, but there was a 
contingent interest in favour of such issue ; & 

therefore, C. G. the tenant for life, bemg still 
living, the trustee must continue to retain the 
stock in his own name & pay the dividends to 
C G. until his decease. — Gardner v. Smith 
(1844), 3 L. T. O. S. 238. 
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Settlements. 


Sect, 2 . — Life interests: Sub-sects. 1 <§? 2, 

985. Executor taking life estate — Right to pay- 
ment of fund.] — Payment to exor. taking limited 
beneficial interest. A solo exor., who is tenant 
for life of a fund, is not entitled to have the fund 
paid to him. — Marston v , Gun.LET (1804), 10 
L. T. 292. 

986. Administration of fund by court — As 
against tenant for life — Fund In danger.] — The 

rule that if personal property consisting of money 
or stock is limited to A. for life & after his death 
to B., absolutely, it will be ordered into ct. for 
administration in an action by B., for the purpose 
is not absolute &. will only be enforced as against 
A., where tliere is reasonable ground, such as 
danger to the fund, for the application . — Re 
BrAITH WAITE, Braithwaite V. Wallis (1882), 21 
Ch. 1). 121 ; 52 L. J. Oh. 15 ; 48 L. T. 857 ; 31 
W. 11. 180. 

Anmitaiicnis . — Refd. Do Qnottoville v. Do Quetteville (1902), 
19 T. L. R. 109; Re Wragrg, Wragg r. Palmer, [1919] 2 


Sub-sect. 2. — Determinable in Certain 
Events. 

A, Acts Involving Forfeiture, 

987. Banlpuptcy.] — A legacy for life, with a 
roviso against alienation, held to be forfeited, 
y the legatee taking the benefit of the Insolvent 

Act of New South Wales, upon his own petition, 
surrendering his estate accordingly, although 
the legacy was not mentioned in the schedide 
to his petition. — Townsend v. Early (No. 2) 
(1864), 34 Beav. 23 ; 4 New Bep. 489 ; 10 L. T. 
897 ; 10 Jut. N. S. 860 ; 12 W. B. 1132; 65 
E. B. 540. 

988. .] — By a settlement made on the 

second marriage of a widow of her property, a 
life estate for her separate use was given to the 
i^e, followed by an estate to the husband for his 
life or until his bkpcy. Provisions were then made 
for the children of the marriage & a son of the 
wife’s former marriage, & it was declared that, 
if the son of the former marriage should die under 
twenty-one, A if there should be no child of the 
maniage who should attain twenty-one or marry 
under that age, then, subject & without prejudice 
to the trusts before declared, & after the death 
of the husband, & of the son of the former marriage 
under twenty-one, & the default or failure of 
children of the marriage, “ which shall last 
happen,” the trustees should hold the property, 
if the wife should survive the husband, in trust 
for her absolutely, but, if the husband should 
have survived the wife, in trust for such persons 
as the wife should by will appoint, &, subject 
thereto, in trust for her next of kin as if she had 
died intestate & “ without having been married.” 
Tlie wife died first, without having exercised the 
power of appointment. There were no issue of 
the marriage. The son of the former marriage 
survived his mother, but died under twenty-one. 
Before the wife’s death the husband had filed a 
liquidation petition: — Held: (1) the infant son 
was entitled, as sole next of kin of his mother, to 
the trust fund ; (2) the trust for the next of kin 
did not arise until after the death of the husband, 

& consequently he was entitled to the income of 
the trust fund for his life, & this interest had 
vested in the trustee under his liquidation. — 


PART VIII. SECT. 2, SUB-SECT. 2.- 
987 i. nanlcruptcy,] — Lewis v. But- 


Upton V, Brown (1879), 12 Oh. D. 872 ; 48 L. J. 
Oh. 766 ; 41 L. T. 340 ; 28 W. B. 38 ; subsequent 
proceedings (1884), 20 Ch. D. 688. 

Annotaiiona : — As to (1) N.P. Emrnlns v. Bradford, Johnson 

V. Kmnilns (1880), 13 Ch. D. 493. Distd. Re. Watson’s 

Tniste (1880), 65 L. T. 310. Coluid. Re Ar<lon’s Settlmt., 

[1890] W. N. 204. Apld. Stoddart v, Havlllo, [1894] 1 Ch. 

480. FoUd. Re Forbes, Errin^on v. Serapell, [1899] W. N. 

6. N.F. Re Brydone’s Settlmt,, Cobb v. Blaokbnme 

(1903), 88 L. T. 614 ; Re Smith’s Settlmt., Wilkins v. 

Smith, [1903] 1 C9i. 373. Refd. Boyce u. Wasbrongh, 

[1922] 1 A. C. 426. 

Seel<ioB, 1170, 1171, post, 

989. .] — By a settlement made in 1893 

the settlor assigned property to trustees on trust 
to pay to him the annual income until he was 
declared bkpt. ; thereafter his rights were to 
cease, & the trustees were to have power to apply 
at their discretion the income or any part thereof 
for his personal maintenance & support, & were 
to apply the residue for the benefit of his children, 
if any, or to accumulate it & add it to the corpus, 
which was ultimately to go to his relatives. In 
1900 the settlor was adjudicated bkpt., & the 
trustee in bkpcy. applied to set aside the settle- 
ment, & it was set aside so far as was necessary 
to pay the bkpt.’s debts provable in the bkpcy. 
The trustees of the settlement by consent raised 
a sufficient sum to pay bkpt.’s debts in full & the 
costs, but the bkpcy. was not annulled. In 1902 
the settlor was adjudicated bkpt. for the second 
time, & the trustee in that bkpcy. applied again 
to set aside the settlement, but was refused on 
the ground that at the time of making the settle- 
ment bkpt, was in a position to pay his debts 
without the aid of the settled property. The 
trustee in bkpcy. then applied for a declaration 
that bkpt.’s life estate under the settlement 
vested in the trustee in bkpcy. Throughout these 
transactions bkpt. was unmarried : — Held : the 
first bkpcy. had operated under the settlement 
as a forfeiture of the settlor’s life estate, & it did 
not, therefore, vest in the trustee of the second 
bkpcy. — Re Johnson Johnson, Ex p. Matthews 
& Wilkinson, [1904] 1 K. B. 134 ; 73 L. J. K. B. 
220 ; 90 L. T. 61 ; 62 W. B. 304 ; 11 Mans. 14, 
D. C. 

Annotation : — Consd. Re Burroughs-Fowler, Burroughs- 
Fowler's Trustee v. Burroughs -Fowler, [191(i] 2 Ch. 
261. 

.] — See, also, Bankruptcy, Vol. V., pp. 

060, 661, 003, 664, 665, 668, Nos. 5878, 5880, 
5896, 5899, 5903, 5904, 5906, 5924, 5927, 6930. 

990. Assignment or incumbrance.] — By a mar- 
ri^c settlement an annuity for the life of the 
wife’s mother was assigned to trustees, for the wife 
for life, remainder for the husband for life, re- 
mainder for the issue of the marriage. Provided 
that if the husband should, during the life of the 
wife or of her mother, become bkpt., compound 
with, or assign his effects for the benefit of his 
creditors, or should do any act with a view to 
charge the annuity, his interest should bo for the 
benefit of the issue. The husband, after his wife’s 
death, sold an annuity to one of the trustees of 
the settlement, So signed an unstamped agreement 
to deposit the settlement with him, & authorising 
him to retain the annuity so sold out of the settled 
annuity : — Held : the husband had forfeited his 
interest in the settled annuity.-— Stephens v. 
James (1831), 4 Sim. 499 ; 68 E. B. 186. 

991. Charging order.] — Under a settle- 

ment the dividends of the trust fund were payable 
to B. for his life, or until he should assign or in- 
cumber the same, or until he should do or suffer 


A LBB (1868), 16 W. B. 681. — IR. 987 111. .] — O’Donoohue v, 

98711. .J—Frank V, Mackat CPDonoohub, [1906] 1 I. R. 482.— 

(1873), 7 I. It Eq. 287.— IR. IR- 
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any act whereby the dividends should become 
payable to^ another person. A j udgment creditor 
of B. obtained a charging order against the trust 
fund i-^Held : under the words “ shall suffer any 
act,’* a forfeiture had accrued of B.’s life interest. 
— Roffey V. Bent (1867), L. R. 3 Eq. 759. 

Throckmorton, Ex p. Eyeton 
liP^' r5* Consd. Sutton, Carden v, Goodrich 

(1899), 80 L. T. 765. 

992. .] — By a marriage settlement 

the annual income of the trust fund was given to 
the husband “ & liis assigns ” for his life or until 
he should make, or attempt to make, any assign- 
ment of the income, or any part thereof, or to 
charge or incumber or attempt to charge or in- 
cumber, the same, or until he should be found or 
declared a bkpt., or should take the benefit of 
any Act of Parliament for the benefit of insolvent 
debtors, or until he should make any assignment 
of his effects for the benefit of his creditors. The 
settlement contained limitations over, & a direc- 
tion that upon the husband’s death, or sooner 
determination of his estate, payment should be 
made to those entitled in remainder. The husband 
morfygaged his life interest & judgments had been 
signed against him for costs incurred in certain 
litigation & charging orders made against his 
life interest in certain consolidated stock comprised 
in the trusts of the settlement. It was contended 
that the effect of the addition of the word 
“ assigns ” was that the husband’s life interest 
was absolute, & the forfeiture clause void : — 
Held : the result of giving so wide a meaning to 
the word “ assigns ” would be to render nugatory 
the rest of the proviso, which was aimed against 
alienation ; the charging orders were not within 
the clause ; & it was possible to give effect to the 
clause against alienation & at the same time to 
give effect to the word ** assigns,” therefore the 
charging orders would be valid against the income 
up to the date of the mtge., but t he mtge. operated 
so as to work a forfeiture of the life interest . — He 
Kelly’s Settlement, West v. Turner (1888), 
69 L. T. 494. 

993. Contingent charge in favour of 

creditors.] — Under a proviso against assigning or 
charging or attempting to assign or charge a life 
interest, so as not to be entitled to the personal 
receipt & enjoyment of the property, an agreement 
to charge a debt on the estate in the event of the 
deficiency of another estate, a power of attorney 
authorising the I'eceipt of the rents & payment 
in discharge of debts, <fc an authority to a creditor 
to receive future renf/S, for which anticipated 
receipts were given, were each declared sufficient 
to determine the life interest. — Wit.kinson v, 
Wilkinson (1819), 3 Swan. 515 ; 2 Wils. Ch. 47 ; 
86 E. R. 968. 

Annotations: — Consd. Oldham v. Oldham (18G7), L. R. 3 
Eq. 404. Apld. Spearman, Spearman v. Lowndes 
(1900), 82 L. T. 302. Refd. Lear v. Leggett (1830), 1 
Hues. Sc M. 690 : Rochford v. Hackman (1852), 9 Haro, 
476 ; Avlson v. Holmes (1861), 30 L. J. Ch. 664 : lie Catt’s 
Trusts (1864), 10 Jur. N. S. 636 ; lie Showard, Sheward v. 
Brown, [1893] 3 Ch. 602. 

994. Separation deed.] — By a settlement, 

dated in 1869, & made upon the marriage of A. 
& B. certain property of tlie husband was vested 
in trustees upon trust to invest the same, & to 
pay the interest, dividends, & annual produce 
thereof imto or permit the same to be received by 
the husband until he should be outlawed, or be 
found or declared a bkpt., or become an insolvent 
debtor within the meaning of some Act of Parlia- 


ment for the relief or relating to insolvent debtors, 
or should do or commit any other act, or any 
other event should occur whereby the income or 
any part thereof would or might if thereby settled 
absolutely upon or in trust for him become alienated 
by law or vested in any other person or persons ; & 
from & after the decease of the husband, or the 
sooner determination of the trust thereinbefore 
declared for his benefit, upon trust to pay the whole 
of such interest, dividends, & annual produce 
unto, or permit the same to be received by the wife 
& her appointees or assigns during her life for 
her separate use ; & subject thereto upon trust 
for the children of the marriage as therein 
mentioned. A receiving order was made against 
the husband in 1885, but was rescinded in Feb. 
1886. By a separation deed dated in Sept. 1886, 
& made between the husband & the wife, the hus- 
band covenanted that he would, during their joint 
lives, if they should so long live separate from each 
other, allow the wife to receive for her own benefit 
the interest, dividends, & annual income of the 
property therein mentioned, being the property 
brought into the marriage settlement by the hus- 
band : — Held : the covenant in the separation deed 
operated as an equitable assignment of the hus- 
band’s life interest, consequently a forfeiture 
had occurred. — lie Spearman, Speaiiman v. 
Lowndes (1900), 82 L. T. 302 ; 44 Sol. Jo. 377, 
C. A. 

995. Judgment.] — By a marriage settle- 

ment property was settled on tlio wife, for lier 
separate use, for life, & after her decease on the 
husband for life, & it was provided that if the 
husband, either during his wife’s life or afterwards, 
should do or permit any act whereby the income 
of the property might become payable to any 
person other than himself, then his life interest 
should be forfeit* *d. During the marriage judg- 
ment was recovered against the husband by a 
creditor, & a writ of execution was issued, but no 
furt^her proceedings were taken until after the wife’s 
death, when the husband having filed a bill against 
the trustees of the settlement to enforce his life 
interest, the creditor sued out a writ of elegit, & 
obtained a garnishee order, which, however, the 
ct. of law refused to make absolute pending the 
proceedings in equity : — Held : there had been a 
forfcitm*e of the husband’s interest, & his bill must 
be dismissed. — Stockwell v. Yeates (1868), 19 
L. T. 328 ; 17 W. R. 22. 

996. .] — A marriage settlement of the 

settlor’s own property was made on trust to pay 
the income to himself “ during his life or till he 
shall become bkpt. or shall assign, charge or 
incumber the income or shall do or suffer something 
whereby the same or some part thereof would 
through his act, default, or by operation or process 
of law. if belonging absolutely to him, become 
vested in or payable to some other person or 
persons,” & from & after the determination of the 
trust in favour of the settlor upon trust to pay the 
income to his wife during her life :—-Held : the 
limitation over to the wife was vahd in the event 
of an involuntary alienation by process of law of 
the income in favour of a judgrr.ent creditor of the 
husband. — Re Detmold, Detmold v. Detmold 
(1889), 40 Ch. D. 585 ; 68 L. J. Ch. 495 ; 61 L. T. 
21 ; 37 W. R. 442. 

Anfiotatior}3:—Avld.PeTeneY,Exp.3ef{Tfy (1896), 66 L. J. 

OR 111 Distd. lie Spearman, Spearman v. Lowndes 

oboO), 82 L. T. 302. (See 82 L. T., p. 305.) Apld. Re 

Johnson Johnson, Ex p. Matthews & Wilkinson, [19041 


9961. Assignment or incunUfrance — Judgmeni,\ — Re Ryan (1887), 19 L. R. R. 24. IR. mo . m a t m 

99511 , — . M ,] — Douglas^ Trustees r. Ooohbanb (1902), 6 F. (Ct. of Sees.) 69 ; 40 Sc, L. R. 103 , 10 S. L* T. 

328.— SOOT. 
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1 K. B. 134: Re Perkin's Settlmt. Tmste, Leicester, 

Warren v. Perkins (1912), 56 Sol. Jo. 412. Befd. Mackin- 
tosh V. Pogoso, [1895] 1 CJh. 505 ; Re Holland, Gregg v. 

Holland. [1902] 2 Ch. 360. 

997. Mortgage.] — Re Kelly’s Settle- 

ment, West v. Turner, No. 992, ante. 

998. .] — A settlor made a settlement 

of his property by which certain income was to be 
paid to himself for life or until he should attempt 
to alienate it. Subsequently he executed a mort- 
gage upon the income payable to him under the 
settlement : — Held : the settlor’s life interest in the 
fund was forfeited by operation of the charge. — 
Re Perkins’ Settlement Trusts, Leicester; 
Warren v. Perkins (1912), 50 Sol. Jo. 412. 

999 . By convict In anticipation of con- 

viction.] — B., by a voluntary settlement, limited 
real & personal property to trustees upon certain 
trusts therein mentioned, & subject thereto, to 
pay an annuity of £150 to his wife for her life, & 
another annuity of £200 to his daughter for life, 
for her separate use, &: subject to these trusts, 
to apply all or any part of the income towards the 
maintenance & education of his daughter’s six 
children, & accumulate the surplus income until 
the death of the survivor of his wife & daughter, 
& until the youngest child should attain twenty- 
one, &; when the youngest child attained twenty- 
one, if his wife «fe daughter should be then dead, or 
if living, then immediately after the death of the 
survivor, to convey the property to the six children, 
or such of them as should be then living, as joint 
tenants, if more than one, & not as tenants in 
common. He also declared that if any of the 
children should alienate his or her share it should 
be forfeited & belong to the others. Pour of the 
children lived to attain twenty-one, & one of the 
sons having committed felony, assigned his share 
of the trust premises to his two brothers & his sister. 
He was afterwards convicted, & transported for 
life, but on the expiration of some years received 
a conditional pardon. 15. ’s daughter being dead, 
her children agreed, with the consent of the widow, 
to divide the annuity of £200, reserving a fourth 
part for their brother, the convict ; they at the 
same time executed deeds severing the joint 
tenancy, & settling their respective shares. The 
widow having died, a suit was instituted to 
administer the trusts of the voluntary settlement ; 
— Held : the assignment by the convict was a 
forfeiture to his brothers & sister, & even if this 
alienation had not taken place the Crown could 
not have claimed his interest, as it was not vested 
until after the conditional pardon had been 
granted him. — Barnett v. Blake (1802), 2 Drew. 
& Sm. 117 ; 62 E. B. 566 ; auh nom. Blake v. 
Barnett, 31 L. J. Ch. 898 ; 6 L. T. 886 ; 26 
J. P. 692 ; 8 Jur. N. S. 812 ; 10 W. B. 767. 
Annotations: — Consd. Talbot v. Jevers (1917), 117 L. T. 

430. Reid. Hurst v. Hurst (1882), 21 Ch. D. 278. 

1000. Direction to trustees to pay to third 

person.] — Under a settlement, O. was entitled to a 
life interest in an annuity, with a clause of forfeiture 
if he should enter into a composition with his 
creditors, or charge, assign, or in any manner by 
way of anticipation dispose of the annuity, or 
until anything should happen whereby it should 
vest or become liable to be vested in another 
person. O., being indebted to his bankers to a 
large amount, in pursuance of an agreement with 
them, gave the trustees a written authority to 
pay the annuity, as it should become due, to his 
baiters, who were to apply it partly in payment 
of interest & in reduction of the debt. It was 


alleged that there was an agreement with the 
baniers that the authority should be revocable — 
Held : this occasioned a forfeiture of the life 
interest. — Oldham v. Oldham (1867), L. R. 3 Eq. 
404 ; 36 L. J. Ch. 205 ; 15 W. R. 300. 

Annotation: — Distd. Rc Swannoll, Morloo v. Swannell 

(1909), 101 L. T. 76. 

1001. Authority to attorney to receive 

moneys.] — S. was entitled for life to the income 
bequeathed by a will which provided that if he 
should commit or suffer any act or defavilt or 
process whatsoever which but for that proviso 
would have the effect of resting the right to receive 
the interest in any person whomsoever the life 
interest of S. should cease & be void & the income 
be paid as on his death. S. being about to go to 
South Africa executed a general power of attorney 
to his solr. W., who was a trustee of testator’s will, 
& on W.’s going abroad & retiring from the 
trusteeship in 1906 executed a power of attorney 
appointing his then solr. K. in his name & on his 
behalf to recover & receive all sums of money in 
respect of the interest under the will : — Held : 
the power of attorney being a mere authority to 
receive the income of S.’s interest under the will 
& apply it for his benefit & not a colourable 
transaction giving his creditors an equitable charge 
it did not constitute a forfeiture within the meaning 
of the will. — Re Swannell, Morice v. Swannell 
(1909), 101 L. T. 76. 

1002. Divorce Court order.] — In 1887, F., 

on his marriage settled the proceeds of property 
as to the income upon himself for life determinable 
on his bkpey. or until he suffered any act or thing 
or any event happened whereby, if payable to him 
absolutely, he would be deprived of the right to 
receive the income or any tliereof. By an 

order in 1895 after the dissolution of F.’s marriage, 
the President of the Probate Div. ordered that the 
trustees should set apart the whole of the income 
of the settled funds which was them payable by 
him, & apply it for the children of the marriage 
until majority. F. became bkpt. in 1904, <te his 
youngest child attained twenty-one in 1910 : — 
Held : the order of the Probate Div. was an act 
or event antecedent to his bkpey. by which F.’s 
interest in the whole income was determined for 
a substantial period, & therefore a forfeiture took 
place at the time the order was made Ac nothing 
passed to the trustee in his bkpey. — Re Carew’s 
Trusts, Oellibrand v. Carew (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 

1003. Post-nuptial settlement by bene- 

ficiary & hhsband — Settlement Inoperative against 
beneficiary.] —Testator by his will gave the residue 
of his estate to trustees, on trust to pay an annuity 
of £50 to his widow in case she should marry again, 
which she did, during her life, & subject thereto 
to pay the income to his two sisters, in equal 
shares, during their lives, & to pay the whole to 
the survivor during the remainder of her life, & 
after her death to divide the fund equally between 
testator’s nephews & nieces, to be paid to them at 
twenty-one, the share or shares of any of them 
dying under that age leaving issue to go to such 
issue, & the share or shares of any of them dying 
under that age without leaving issue, or leaving 
issue in case such issue should all die under twenty- 
one, to go to testator’s surviving nephews & 
nieces, & to the issue, if any, of such of them as 
should be then dead, such issue to represent their 
respective parents, & to take equally amongst 
them, if more than one, &, if but one, such one 
only, the same share as his, her, or their deceased 
parent would have taken if he or she had then 


9971. Mortffage.h-Re Walsh's Estate, [1905] 1 I. H. 261.— IR. 
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been living & had been a surviving nephew or 
niece ; & testator declared that if any of his 

nephews or nieces should, during the lives of his 
two sisters or the survivor of them, assign his or 
her expectant share, or any portion thereof, or 
should attempt so to do, then he or she so assign- 
ing his or her expectant share, or any portion 
thereof, or attempting so to do, should forfeit all 
benefit under testator’s will ; & the assignment, 
so far as it should purport to affect any part of 
the trust moneys, shoiild be null & void, & the 
share of the person so assigning, or attempting so 
to do, should go, as if he or she had never been 
born, to the other nephews or nieces. The sur- 
vivor of testator’s two sisters died in 1890. In 
1876 one of testator’s nieces, who had attained 
twenty-one, married in Australia a domiciled 
Australian. No settlement was made on her 
marriage ; but in 1879 she & her husband executed 
a post-nuptial settlement, which purported to 
assign {inter aJia)^ her reversionary Intercast under 
the will of testator to trustees upon certain trusts. 
By the law of Australia this assignment was 
inoperative except to the extent of the husband’s 
interest, if any, in the wife’s reversionary share : — 
Held : (1) the forfeiture clause was valid notwith- 
standing that the reversionary interest were 
originally vested but liable to bo divested ; 
(2) although the settlement was inoperative as 
regarded the wife, it was, within the meaning of 
the clause, an attempt to assign her reversionary 
share, & the forfeiture had taken effect. — Re 
Porter, Coulson v. Capper, [1892] 3 Ch. 481 ; 
61 L. J. Ch. 688 ; 67 L. T. 823 ; 41 W. R. 38 ; 36 
Sol. Jo. 626 ; 3 R. 19. 

^Innoiatimifi : — As to (1) Distd. Rc Smith, Smith v. Smith* 
fl910] 1 Ch. 369, As to (2) Distd. Rc Tancred’H Sett hut., 
Sornorville v, Tancred, Re Selby, Church v. Tancied, 
[1903] 1 Ch. 715 ; Rc Adamson, Ihiblic Trustee v. Billing 
(1913), 109 L. T. 25. Refd. Re Sheward, Sheward v. 
Brown, [1893] 3 Ch. 502. 

Beneficiary becoming enemy alien.] — See Aliens, 
8upp. III., p. 93, No. 2 15c. 

B, Acts Not Involving Forfeiture. 

Provbo against assignment or incumbrance — 
Bankruptcy — Funds not belonging to settior.] — 

Sec Bankruptcy, Vol. V., pp. 053-656, Nos. 
5839-5853. 

1004. Settlement by beneficiary on mar- 

riage.] — L. was entitled under a voluntary settle- 
ment to a life interest in one-fourth part of certain 
funds, with remainder to his children who should 
attain twenty-one, or die under that age leaving 
issue with remainder over. The settlement con- 
tained a proviso for the determination of his life 
interest, & the acceleration of the subsequent 
remainders, if he should alien, dispose of, mortgage 
charge, or in anywise incumber his life interest, 
or if by reason of his bkpey., insolvency, or 
otherwise the income of the funds could bo no 
longer personally enjoyed by him, but would, 
but for that proviso, become vested in, or payable 
to any person or persons other than him. 

By a subsequent settlement made on his 
marriage, L., amongst other property, assigned 
to trustees the share to which he was entitled under 
the former settlement, upon trust to continue the 
trust funds in their then present investments, or 
upon the written request of L., & after his death 
upon such request, or at such discretion as therein 
mentioned, to sell the same, & pay the income of 
the proceeds to L. during his life, & after his 
death, to his wife during her life, with remainder 
for the issue of the marriage as L. & his wife 
jointly, or the survivor should appoint, in default 

J. — ^VOL. XL. 


for all the children of the marriage in equal shares, 
sons at twenty-one, daughters at twenty-one or 
marriage, & in default of such issue for L. absolutely. 

The question arose whether the marriage settle- 
ment produced a forfeiture of L.’s life interest 
under the voluntary settlement ; — Held : no such 
forfeiture was produced, for the assignment 
contemplated by the forfeiture clause was one by 
reason of which the income of L.’s share would 
become payable to some person other than him, 
whereas by the marriage settlement the life 
interest was assigned to trustees for his benefit. — 
Lockwood v. Sikes (1884), 51 L. T. 562. 

1005. .] — A person entitled to a life 

interest, determinable if he should dispose or 
attempt to dispose of it, assigned it to the trustees 
of his marriage settlement upon trusts under which 
he was to receive the income for life. By the 
settlement he appointed the trustees his attorneys 
to receive the income, & gave them power to pay 
the expenses of managing the trusts : — Held : 
this was not a disposition or attempted disposition 
of liis life interest so as to cause it to be forfeited. 
— Re Tancred’s Settlement, Somerville v. 
Tancred, Re Selby, Church v. Tancred, [1903] 
1 Oh. 715 ; 72 L. J. Ch. 324 ; 88 L. T. 164 ; 51 
W. R. 510 ; 47 Sol. Jo. 319. 

A nnrttalion : — Refd. Re Eardloy’B Will, Simoon r. Freemanilo, 

[1920] 1 Ch. 397. 

1006. — — Existing Incumbrance.]— A settle- 
ment contained a trust for payment oi the income 
of the trust fund to A. for life “ or until he shall 
assign, charge or incumber, or affect to assign, 
charge or incumber ” the same : — Held : under 
the circumstances this trust had not a retrospective 
operation so as to include past acts. — West v, 
Williams, [1899] 1 Ch. 132 ; 68 L. J. Ch. 127 ; 79 
L. T. 575 ; 47 W. R. 308, C. A. 

Amwtation Declcy i*. Lloyds Bank, [1912] A. C. 

756. 

1007. Inoperative assignment.) — A life 

interest was liable to forfeiture if “ some event 
shall have happened or shall happen whereby if 
the same income belonged absolutely to ” the life 
tenant “ she would be deprived of the personal 
enjoyment thereof or of any pai*t thereof.” The 
life tenant made an equitable assignment of part 
of her life interest, but this subsequently became 
inoperative before any money came to her trustees 
as part of her life interest : — Held : no forfeiture 
had been incurred of the life interest. — Re Mair, 
Williamson v, French, [1909] 2 Ch. 280 ; 78 
L. J. Ch. 711 ; 101 L. T. 70. 

1008. Release of Interest to effect advance- 

ment.] — By a marriage settlement made in 1865 
the income of the wife’s fortune was settled upon 
trust, as to part thereof for the wife for life, A 
as to the other part thereof for the husband for 
life or until bkpey. or alienation or his doing some 
act whereby the same or some part thereof would 
become vested in or payable to some other person. 
Subject to the trusts aforesaid the husband’s & 
wife’s fortunes were settled upon trust, in the 
events which happened, for their children in such 
shares “ & with such provisions for their respective 
maintenance, education, & advancement ” as the 
husband & wife should by deed jointly appoint, 
& in default of such appointment for the children 
equally at twenty-one or marriage. Then followed 
the usual advancement clause. 

In 1896 the husband & wife by deed appointed 
one equal ninth share of the trust funds to a son 
on his marriage & the appointed share was settled, 
& in 1897 they by deed appointed another equal 
ninth share to another son on his marriage, & 
the appointed share was settled. Neither of these 
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SecL 2,^ Life interesia: Svh-secL 2, B.; aub-aeda. 

appointments contained an advancement clause. 
Subsequently the trustees of the 1865 settlement 
in exercise of their power of advancement raised 
£4000 out of their trust funds in respect of each 
appointed share & paid the same to each of the 
son’s marriage settlement trustees, & the husband 
& wife released their respective life interests in 
each of the sums so advanced : — Held (1) the 
appointments must be read into the original 
settlement & the advancement clause applied to 
appointed as well as to unappointed shares ; 
(2) the husband by releasing his life interest in the 
sums advanced did not thereby forfeit his life 
interest under the settlement. — Re Hodgson, 
Weston v, Hodgson, [1913] 1 Ch. 34 ; 82 L. J. 
Oh. 31 ; 107 L. T. 607 ; 57 Sol. Jo. 112. 

Annolaiion : — As io (1) Consd. Re Winch’s Sotilmt., Winch 

V. Winch, [iai7] 1 Ch. 633. 

1009. Proviso against attempt to prevent wife 
from appointing to objects of power — Joint ap- 
pointment by husband & wile nominally to child — 
Actually for benefit of husband.] — Construction of 
a clause of forfeiture of the interest of a husband, 
on his doing, or attempting to do any act whereby 
the wife should be prevented executing a power 
or the property be prevented devolving on her 
heirs. 

By a settlement, the husband & wife had a joint 
power of appointment over part of the property 
in favour of the children ; the wife had, in one 
event, a general power to appoint by deed or will, 
4&; in another event, by will only, over the other 
part. 

The ultimate remainder, in default of issue, etc., 
was to the wife’s heir &: next of kin. The deed 
contained a proviso of forfeiture of the husband’s 
interest, in case he should do or “ attempt ” to 
do any act whicli would prevent or hinder the 
wife executing her powei*s, or prevent the pro- 
perty devolving on her heir, etc. The husband 
& wife appointed a part of the fund nominally 
to a child, but really for the husband’s benefit, 
which was set aside : — Held : the husband’s 
interest had not been thereby forfeited, & the 
proviso pointed to the separate power of the wife 

not to the joint power of husband wife. — 
Wade v. Hopkinson (1855), 19 Beav. 613 ; 52 
E. B. 488. 


Sub-sect. 3. — By Implication. 

1010. Settlement In trust for wife during coverture 
— Life interest In wife.] — By a marriage settlement 
a portion to which the wife was entitled was 
assigned in trust, for her separate use during 
the coverture, & in case she should die in her 
husband’s lifetime, then in trust for him during 
his life, & after the death of the survivor, in trust 
for the issue of the marriage living at the death 
of the survivor, as the wife should appoint, & in 
default of such issue, in trust for such persons as 
the wife should by deed or will appoint ; the wife 
survived the husband : — Held : she was entitled 
to the interest of the portion for her life. — 
Tunstall V. Trappes (1830), 3 Sim. 286 ; 57 
E. R. 1005. 

Annotations : — Refd. Allln v, Crawshay (1851), 9 Hare, 382 ; 
Acraman v. Corbett (1861), 30 L. J. Ch. 642 ; Mara v. 
Brovme, [1895] 2 Ch. 69 ; Re Thursby’s Scttlmt., Grant v. 
Llttledale, [1910] 2 Ch. 181 ; Re Stanley’s Settlmt., 
Haddocks v. Andrews, [1916] 2 Ch. 60. Mentd. Hart r. 
Cradock (1837), 1 Jur. 735 ; Noate v. Marlborough (1838), 
3 My. &; Or. 407 ; Barnes «. Eaostor (1842), 1 Y. & O. Oh. 
Cos. 401 ; Benham v. Keane (1861), 3 De G. F. & J. 318 : 
Doswellv. Reece (1865), 13 L. T. 156. 


1011. .] — A marriage settlement de- 

clared the trusts of a sum of stock to be that, 
during the joint lives of the husband & wife, the 
dividends should be paid to the wife for her 
separate use ; &, if she should die in the husband’s 
lifetime, the principal sum should bo transferred 
to him absolutely ; & if the husband should die 
in the wife’s lifetime, then the same should be 
held in trust for such person as the wife shotild 
by will appoint. The wife survived the husband : 
— Held : the wife took, by implication, a life 
interest in the trust fund. — ^Allin v, Crawshay 
(1851), 9 Hare, 382 ; 21 L. J. Ch. 873 ; 68 E. R. 
555. 

Annotations : — Refd. Re Thursby’e Settlmt., Grant v. Little- 

dale, [1910] 2 Ch. 181 ; iic Stanley’s Settlmt., Maddoolb 

V. Andrews, [1916] 2 Ch. 50. 

1012. Gift to parent & children — ^Life interest in 
parent.] — ^A. devises several leasehold estates to 
two trustees, in trust ; if his granddaughter 
married without their consent, to convey the 
premises to two other trustees, in trust for her 
separate use during her life, & after her death for 
the use & benefit of her issue. Though she had 
no children by the first husband, she has only a 
right for her life, for the issue by any husband are 
provided for by this settlement. — C hampion v. 
Pickax (1737), 1 Atk. 472 ; 20 E. R. 301, L. C. 

1013. .] — Settlement of a sum of 

money upon trust, to be transferred to the 
surviving parent, for the benefit of him or her, & 
any child or children of the marriage : — Held : 
upon construction of the whole instrument, that 
the surviving parent took for life, with remainder 
to the children. — C hambers v . Atkins (1823), 1 
Sim. & St. 382 ; 1 L. J. O. S. Ch. 208 ; 57 E. R. 
153. 

Annotations: — Refd. Crockett v. Crockett (1842), 1 Hare, 

451 ; Raikos v. Ward (1842), 1 Hare, 445. 

1014. .] — A., having been indebted to 

the estate of B. in a sum of money, but from which 
he had been discharged under a commission of 
bkpt., voluntarily executed to C., the widow of 
B., a bond for the payment of part of such debt., 
for the use of herself & children, but at her disposal. 
Two years afterwards, A. executed to C. another 
bond for the payment of the remainder of such 
debt, for the use & benefit of herself & clxildren 
only, in what proportions among the latter she 
may think proper to direct, but for no other use, 
purpose, or intent whatsoever : — Held : the widow 
took a life interest in the money secured by the 
bonds, & the principal, after her decease, became 
payable among the children, in such manner, & 
in such proportions, as she should direct. — 
Fowler v. Hunter (1829), 3 Y. & J. 606 ; 148 
E. R. 1279. 

1015. .] — A letter, in the nature of 

a declaration of trust of a sum of £2,000, was as 
follows ; — “ The interest to he retained by me 
during my life, & after my decease, to be applied 
to the maintenance of H. & her daughter. After 
my decease I wish the interest of the above sum 
to be applied to their maintenance during their 
joint lives ; & at the decease of her mother, if 
the child survives & lives imtil she has attained 
the ^e of twenty-one years, then the principal 
sum I bequeath to her ; but in the event of both 
their deaths before the child shall have obtained 
the age of twenty-one years, then the princ^al 
sum to be paid to my brothers & sisters. The 
daughter lived to attain twenty-one, but died 
in the lifetime of the mother : — Held : the mother 
was entitled to the interest of £2,000 during her 
life, & the daughter upon attaining the age of 
twenty-one, acquired an absolute vested interest 
in the principal sum. — Moor v, Abbott (1857), 
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1016. .]— In 1860 S. by deed settled 

leasehold property of his own in trust for his 
daughters M. & R. “ for & during the terms of their 
natural lives as tenants in common & not as joint 
tenants ** & “ from & immediately after the 
decease of the survivor of them . . . then to the 
use of their respective child or children of the said 
M. & R. share & share alike as tenants in common 
&> not as joint tenants.” M. died in 1867 leaving 
children. R. died in 1914 without having had 
a child ; — Held : on the death of M., R. took a 
life estate by implication in the moiety of M., 
on the death of R. the children of M. took the 
whole of the settled property. — Re Stanley’s 
Settlement, Maddocks v. Andrews, [1916] 2 
Ch. 60 ; 86 L. J. Ch. 809 ; 114 L. T. 933 ; 60 Sol. 
Jo. 478. 

1017. Failure of purpose of trust.] — By a 

settlement a fund was directed to be held upon 
trust to pay the income to an officer in the army 
until an opportunity should occur of applying 
it for or towards his promotion in the army, & 
then to sell out the same & apply the proceeds 
for or towards such promotion ; but if the officer 
should happen to die before such promotion, 
leaving his wife him surviving then to hold the 
fund in trust for her, but if she should be then 
dead, then in trust for her father. The wife 
having died, & promotion by purchase having 
been abolished : — Held : the officer was not 
entitled to the fund, except for his life. — Oator 
r. Drew (1874), 22 W. R. 248. 


S(7b-sect. 4. — Enlargement to Absolute 
Interests. 

1018. Power of appointment In survivor of hus- 
band & wife — Joint appointment in favour of 
husband.] — On marriage a sum of £9,000 was 
vested in trustees upon trust to pay the interest 
to the husband for life, & after his death, to the 
wife for life & after the death of the survivor, to 
pay the principal to such persons as the survivor 
should direct. The husband having occasion 
for money, the wife Joined him in executing a 
deed poll, whereby they appointed the money 
immediately to the husband ; but the trustees 
declining to act without the directions of the ct., 
this bill was filed ; & upon personal examination 
of the wife, the ct. directed the trustees to pay the 
money to the husband & to deliver up the settle- 
ment to be cancelled. — Macarmick v. Buller 
(1787), 1 Cox, Eq. Cas. 357 ; 29 E. R. 1202. 
Annotations : — Apld. Chesslyn v. Smith (1803), 8 Vos. 183. 

Dbtd. Sperllog v. Hochfort (1803), 8 Ves. 164 ; Richards 

V. Chambers (1805), 10 Ves. 580. 

1019. Power of appointment in donee of life 
interest.] — Money in ct. stood limited to a widow 
for life & afterwards as she should by deed or will 
appoint. The ct. directed payment to her without 
requiring an appointment. — C ambridge v, Rous 
(N o. 2) (1858), 25 Beav. 674 ; 63 E. R. 756. 

1020. .] — A bequest to a ferm sole “ to be 

by her possessed & enjoyed absolutely during ttie 
term of her natural life & to be disposed of as she 
shall think fit at her death ” ; — Held : to entitle 
the legatee on her petition to payment of the whole 
fund. — Re David’s Trusts (1859), John. 496 ; 29 
L. J. Ch. 116 ; 1 L. T. 130 ; 6 Jur. N. 8. 94 ; 8 
W. R. 39 ; 70 B. R. 617. 

Annotations : — Distd. Mattingley's Trusts (1862), 2 John. & 

H. 426. Reid. Freeland v. Pearson (1867), L. R. 3 Eq. 

658 ; Humble v. Bowman (1877), 47 L. J. Oh. 62. 

1021. Limitation In default of appointment 


— ^To executors & administrators.] — Bequests to 
females, some of whom were married & some single, 
for their separate use for their respective lives, & 
after their decease to such persons as they should 
respectively appoint ; & in default of appoint- 
ment, to their respective exors., administrators, 
& assigns : — Held : each of the legatees, whether 
married or unmarried women, were entitled upon 
petition, without executing any formal appoint- 
ment, to an immediate transfer or payment to 
themselves of the corpus of their shares of the 
fund. — Holloway r. Clarkson (1843), 2 Hare, 
521 ; 67 E. R. 215. 

Annotations: — Apld. Long v. Watklnson (1852), 17 Beav. 

471. Folld. Cambridge v. Rous (No. 2) (1858), 25 Beav. 

574. Consd. Taylar v. Millhigtou (1858), 4 Jur. N, S. 

204. Apld. Re Davids* Trusts (1859), John. 495 ; Re 

Seymour’s Trusts (1859), John. 472. Reid. Smith v. 

Palmer (1849), 7 Haro, 225 ; Mackenzie v, Mackenzie 

(1851), 3 Mac. & G. 559 ; Hughes v. Wells (1852), 9 Hare, 

749 ; Page v. Soper (1853), J1 Rare, 321 ; Humble v. 

Bowman (1877), 47 L. J. Ch. G2 ; Jie Clay, Clay v. Clay 

(1885), 64 L. J. Ch. 648 ; Re Onslow, I’lowden r. Gayford 

(1888), 39 Ch. D. 622. 

1022. .] — Bequest of personalty, 

in trust for the legatee for life, with remainder to 
her appointees by will, with remainder, in default 
of appointment, to her exors. & administrators : — 
Held : the legatee took the capital absolutely. — 
Devall V. Dickens (1845), 9 Jur. 550. 

Anruitations : — Folld. Page v. Sopor (1853), 11 Haro. 321. 

Reid. Re Onslow, Plowden v. Gayford (1888), 39 Ch. D. 

622. 

1023. .]— The trusts of some stock 

were, by a settlement, declared to.be for A., B., C., 
& D., equally ; with a proviso, that the shares of 
females should not be paid to them, but should be 
invested, the income paid to them for their lives 
& iliat, after the death of eacli such female, the 
trustees sliould stand possessed of her share for 
such persons as she should by will appoint, &, in 
default of appointment, for the exors. or adminis- 
trators, or other the personal representatives or 
representative of such female : — Held : each female 
had an absolute interest in lier share, <fe liad a right 
to a transfer. — St. John v, Gibson (1847), 17 L. J. 
Ch. 95 ; 10 L. T. (). S. 480 ; 12 Jur. 373. 

1024. .]— Wliere trust funds were 

settled to the separate use of a married woman for 
her life, & after her decease upon trust for such 
persons as she should by will appoint, &, in default 
of appointment, for her exors. & administrators, 
she, having become a widow, ai)plied for a transfer 
of the funds to herself & her assignees, offering to 
release her power of appointment, it was held 
that she was absolutely entitled to the trust funds, 
& the order was made accordingly. — Page v, 
Soper (1853), 11 Hare, 321 ; 1 Eq. Rep. 540 ; 
22 L. J. Ch. 1044 ; 17 Jur. 851 ; 1 W. R. 518 ; 
68 E. R. 1298. 

Annotation: — Reid. Re Onslow, Plowden v. Gayford (1888), 

39 Ch. D. 622. 

X025. To next of kin.] — A nderson v. 

Dawson, No. 1123, post 

.] — See Powers, Vol. XXXVII., pp. 396 
et seq, ; Wills. 

1026. Interest of married woman— Power to 
consent to transfer to husband.] — Settlement of 
stock to the separate use of a married woman for 
life & after her death for her husband absolutely. 
Decree upon the bill of the husband & wife for a 
transfer to him upon Ids personal security. — 
Chesslyn v. Smith (1803), 8 Ves. 183 ; 32 B. R, 
323. 

Annotation : — Refd. Wake v. Parker (1838), 2 Keen, 69. 

±027, .] — Qu. : whether a jurisdiction 

in equity, to permit a married woman to give up 
her interest for life in a trust fund not settled to 
her separate use, nor subjected to her appointment 

o o 2 
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Sect, 2. — Life interesis: Sub-sect, 4. Sects, 3 cS: 4 : 
Sub-sect, 1.] 

analogous to a fine can be maintained. — Sperling 
V, Bochfort (1803), 8 Ves. 104 ; 32 E. B. 316, 

L. C. 

Annotations: — Retd. Richards v. Chambers (1805), 10 Vos. 
680 ; Woollandsr. CYowcher (1806), 12 Ves. 174. 

1028. .] — No jurisdiction in equity by 

the consent of a married woman upon examination 
to transfer to her husband personal property 
settled in trust for her surviving her husband 
absolutely. — Bichards v. Chambers, Seaman v, 
Duill (1805), 10 Ves. 580 ; 32 E. B. 970. 

Annotations Apld. Lee v. Muergeridgre (1812), 1 Vos. & B. 
118. Consd. Purdew v. Jackson (1824), 1 Russ. 1 ; Logan 
V, Wlenholt (1833), 7 Bli. N. S. 1 ; Duberley v. Day (1852), 
16 Beav. 33. Retd. Woollands v. Crowcher (1806), 12 
Ves. 174; Dalbiac v. Dalblac (1809), 16 Ves. 116; 
Whittle V. Henning (1848), 2 Ph. 731 ; Roberts v. Cooper, 
[1891] 2 Ch. 335. 

1029. .] — Whore a married woman 

stipulates that in the event of her surviving the 
property shall be hers reserving no power of 
disposition over it duiing coverture there are no 
means by which she can dispose of it while covert. 
— Lee V. Muggeridge (1812), 1 Ves. & B. 118 ; 
35 E. B. 46 ; subsequent proceedings (1813), 5 
Taunt. 36. 

Annotation: — Mentd. Coward v. Hughes (1855), 1 K. & .T. 
443. 

1030. Separate use for life — Without limitations 
over.] — It is declared by a marriage settlement, 
that a trustee is to lay out a sum of money, which 
the husband had agreed to settle, in the purchase 
of any public stocks, or funds, or annuities for the 
life of the intended wife, in his own name in trust 
for her, & that he is, during her life, to pay to her 
the dividends & other produce of the stock or 
annuity so to be purchased, to her separate use 
during her life : — Held : the wife was entitled 
absolutely to a sum of 3 per cent, stock purchased 
with the money, & not merely to a life interest 
in it. — Smith v. King (1826), 1 Buss. 363 ; 38 
E. B. 141. 


Sect. 3.-~P0WERS OF APPOINTMENT. 

SeCf generally, Powers, Vol. XXXVII., pp. 384 
ft seq. 


Sect. 4.— HOTCHPOT CLAUSE. 

Sub-sect. 1. — In General. 

As to satisfaction & ademption generally, see 
Equity, Vol. XX., pp. 449 et seq, 

1031. Effect of omission of clause — All ap- 
pointees share In unappolnted portion.] — £4,000 
settled on marriage in trust after the decease of 
the husband & wife to pay among all & every 
the child & children other than an eldest or 
only son at such times & in such proportions as 
he, or she, or the survivor, should appoint by deed 
or will ; for want of appointment, among such 
clxild & children, other than, etc., equally to be 
divided ; if but one, to that one ; payable at 
twenty-one or marriage, or as soon after, as the 
life interests should drop ; the shares of any dying 
before payable in the £4,000, or so much, as should 
not be appointed, to go to the survivors at the 
same time : There were four younger children : 
the marriage settlement of one recited, that she 


was entitled to £1,000 part of this fund ; one- 
fourth of it was appointed to another on his mar- 
riage ; & to a third £1,000 as her share of that 
portion ; the fourth died above twenty-one before 
his father, who survived his wife, & died without 
any farther appointment : — Held : £3,000 was 

well appointed ; & the remainder vested in all 
equally according to the direction for want of 
appointment. — Wilson v, Piggott (1794), 2 Ves. 
351 ; 30 E. B. 668. 

Annotations: — Consd. Foster v. Cautley (1855), 6 De Q. M. 

& Q. 55. Retd. Komp v. Kemp (1801), 5 Ves. 849 ; Doe d. 

Simpson v. Simpson (1838), 6 Scott, 770 : Brodrick v. 

Brown (1865), 1 K. & J. 328 : Mlncbin v, Minchin (1871), 

19 W. R. 993. Mentd. Bulteel v. Plummer (1870), 6 

Ch. App. 160. 

1032. .] — By a marriage settlement, 

a sum of £4,000 was to go, after the decease 
of the husband & the wife & the husband’s father 
& subject to the father’s power of appointment, 
to the children of the marriage equally ; & the 
real estates of the wife were charged with a sum 
of £8,000, which was to be divided among the 
children, in such shares & manner as she should 
appoint. The wife, by her will, appointed £100 
to the eldest son of the marriage, & the remaining 
£7,900 to the other children of the marriage, 
directing the shares to vest in sons on their attain- 
ing twenty-one, & in daughters on tlieir attaining 
that age or marriage with their father’s consent ; 
she, likewise, created a further charge, in order 
that each younger child’s share of the £8,000 might 
be augmented to £5,000 ; &> by the same instru- 
ment she, in exercise of a power of appointment, 
which she had under the will of C., appointed C.’s 
residuary proi)erty to the first & other sons of the 
marriage successively, who should attain twenty- 
one ; & if there were no such sons, to the daughters 
of the marriage who should attain twenty-one. 
Afterwards, by a codicil, she directed that the same 
fortune should be given to any cliild or children of 
whom she might be delivered, as was given by her 
will to each of her daughters, & that if no son of the 
marriage should live to attain twenty-one or be 
married, each of her daughters should bo entitled 
to have for her fortune £10,000, to be paid in the 
manner and at the times mentioned in her marriage 
settlement or will respecting the fortunes of her 
daughters. The wife died in the husband’s life- 
time, leaving a son & three daughters her surviving ; 
& in the events which happened, two daughters, 
the only surviving children of the marriage, 
became entitled under the settlement to the 
£4,000, &, under their mother’s appointment, to 
the residuary property of C. : — Held : they were 
entitled to receive £10,000, exclusive of, & in addi- 
tion to, their shares of the £4,000, A of the residuary 
property of C. — Whyte v. Kearney (1827), 3 
Buss. 208 ; 6 L. J. O. S. Ch. 22 ; 38 E. B. 555, 
L. C. 

1033. .] — An appointment to one of 

a class of a part of a fund as “ her part, share, 
& proportion,” does not prevent her participating 
in the unappointed fund, limited to the class 
equally in default of appointment. A mother had 
a power of appointing a reversionary fund to her 
daughters. A daughter, who was under age, being 
about to marry, the mother appointed that a 
moiety of the fund should, on the marriage, become 
the portion of the daughter, & be vested in her or 
her intended husband in her right, & to be paid to 
the husband, his exors,, administrators, or assigns 

on the death of the tenant for life • Held • 

(1) although the husband was not an object of 


^1031 L Effect of omission of clause — All appointees share in unappoirUed portion .} — Close v. Coote (1880), 7 L. R. Ir 
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the power & the fund was reversionary & the 
daughter an infant, there was a valid appointment ; 
(2) the daughter took her share of the unappointed 
portion of the fund, in default of appointment. — 
WOMBWELL V. Hanrott (1851), 14 Bcav. 143; 
20 L. J. Ch. 581 ; 18 L. T. O. S. 60 ; 51 E. R. 241. 
Annoi(dions : — As to (2) Consd. Foster v. Cautloy (185r»), C 
De G. M. & G. 5r). Generally, Reid, lie Gosset’s Settlmt. 
(1854), l‘J Beav. 529. 

1034. .] — A term of years was 

limited by will to trustees upon trust, if there 
should be two or more younger children of T., to 
raise for their portions such sum or sums, not 
exceeding £8,000 as T. should appoint, in 
default of appointment, the sum of £8,000 to be 
paid to such of the children in such shares as 
T. should appoint, & in default of appointment, 
to all the children equally. T., by his marriage 
settlement, directed that £0,000 should be raised 
for the younger children of that marriage if two 
or more, & that if he should survive his intended 
wife & die without being married again, or if so 
married, should not have any issue of any future 
marriage who should take an interest in the sum 
provided by the will for younger children, then 
the further sum of £2,000 should be raised for the 
younger children of the first marriage, if there 
should be two or more. Neither the will nor the 
settlement contained a hotchpot clause. After- 
wards T. appointed to one of his daughters “ the 
sum of £2,000 part of the sum of £8,000 made 
raisable by the will in the event which has 
happened, of there being two or more younger 
children.” T. died in the lifetime of his wife : 
— Held : the appointee of £2,000 was entitled to 
participate in the unappointed £6,000. — Walms- 
LEY V. Vaughan (1857), 1 De G. & J. 114 ; 20 
L. J. Oh. 503 ; 29 L. T. O. S. 204 ; 3 Jur. N. 8. 
497 ; 5 W. K. 549 ; 44 E. R. 660, L. 0. 

1035. — .] — By a settlement, made in 

1842, certain lands were conveyed to trustees 
on trust to raise, after the death of M., or during 
his life with his consent, £12,000 for the benefit 
of E. & L., daughters of M., in such shares as M. 
should appoint, & in default of appointment for 
E. & L. equally on attaining twenty-one or mar- 
riage, to be paid to them at that age or time after 
the death of M. or by his consent in writing during 
his life. M., by a deed poll in 1844, appointed 
£5,000 to be raised & paid to E. at once, & £1,000 
to be x^aid to her after his death, to the intent that 
the payment of her portion, under the deed of 
1812, might be accelerated. M. died without 
making any further aiipointmcnt : — Held : E. 
was entitled to share equally with L. in the un- 
appointed portion of the £12,000 . — lie Alfre- 
ton’s Trust Estates (1883), 52 L. J, Oh. 745 ; 
31 W. R. 702. 

1036. Contrary intention appearing from 

appointment.] — ^Power of appointment among three 
persons executed by a transfer of one-third to 
one under an order on petition ; stating, that the 
person having the power was desirous, that the 
fund might be equally divided. That person 
dying, without any further execution, the ct. gave 
the two remaining thirds respectively to another 
of the objects & to the administratrix of the 
third ; who was dead ; but had survived the 
person having the power. — Fortescue v. Gregor 
(1800), 5 Ves. 553 ; 31 E. R. 734, L. 0. 

Annotations : — Consd. Wombwcll r. Hanrott (1851), 14 Boav. 

143 ; Foster v. Cantloy (1855), 0 De G. M. & G. 55 ; Lee 
V. Head (1855), 1 K. & J. 620. 

1037. .] — Under a marriage settle- 

ment, the husband & wife had a power of 
appointing a fund among their children, & in 
default of appointment, or so far as it did not 


Interests in Personalty. 

extend the fund was to go to the children equally. 
There were three children of the marriage. An 
appointment of one -third of the fund was made 
in favour of one of the children, yet so as not 
to affect the same power further than to the 
extent specified, & also, in case of no complete 
exercise or execution of the same power or autho- 
rity as to the share of the fund not affected by the 
appointment, so as not to prejudice or affect the 
right or contingent interests of the appointee 
under the proviso for accruer, in case of the death 
of any or either of the other children, in such 
manner as specified in the settlement <fe notwith- 
standing that in case of no complete appointment 
the then “ appointment was intended to be made 
in lieu of all claims & demands ” of the appointee 
to or for any original or principal share of the 
fund : — Held : the appointors must be taken by 
necessary implication to have appointed the other 
two-thirds to their two other children, & the 
appointee was not entitled to share in such two- 
thirds. — F oster v, Cautley (1855), 6 De G. M. 
& G. 55 ; 26 L. T. O. S. 249 ; 2 Jur. N. S. 25 ; 
43 E. R. 1150, L. C. 

Annotalion : — Consd. Walmblcy v. VaiiRliau (1857), 3 Jur. 

N. S. 497. 

1038. .] — A lady, under a special 

power for the purpose in her father’s will, appointed 
by will £10,000 equally among her three children. 
Subsequently by deeds poll slie appointed sums 
equal to one -third to one daughter : — Held : on 
the facts the appointments by deeds x)oll were 
intended to be in satisfaction of the daughter’s 
share in the £10,000, & she was not entitled to 
share in the unappointed residue equally with 
the other children. — lie Ashton, Ingram v. 
Patillon, [1898] 1 Ch. 142; 67 L. J. Ch. 84; 
77 L. T. 582 ; 40 W. R. 231, C. A. 

Annotations : — Consd. lie Eardley’s Will, Simoon v. Free* 

mantle, [1920] 1 Cb. 397. Reid. Re Tancrod's Settlmt., 

Somerville v. Tailored, Re Selby, Church v. Tancred, 

[1903] 1 Ch. 715 ; Re Pecl’a Settlmt., Biddulph v. Peel, 

[19111 2 CJi. 165 ; Rc Ware, Re House, Ware v. House 

(1926), 70 Sol. Jo. 091. 

1039. Portion of appointed fund paid to 

trustees — Subsequent deficiency of fund.] — Trust 
funds comprised in a marriage settlement which 
contained no hotchpot clause were, in pursuance 
of a power in the settlement, appointed to the 
children of the marriage. Portions differing in 
amount of the sums so appointed having been paid 
over to the various appointees, the remaining trust 
funds afterwards, in consequence of an unfore- 
seen loss, became insufficient to satisfy the appoint- 
ments : — Held : the payments actually made 
must be treated as final & not as to be brought 
into account, & the sums still due to the appointees 
must bear the loss rateably . — He Bacon’s Settle- 
ment Trusts, Hutton v, Anderson (1889), 42 
Ch. D. 559 ; 58 L. J. Ch. 823 ; 61 L. T. 458. 

1040. To what persons clause extends — Remoter 
issue than children.] — R., under his marriage 
settlement, appointed to W., his son, more of the 
settled property than he would have been entitled 
to in default of appointment. R., by his will, 
gave to his son W. the proceeds of all the policies 
of assurance on his life, & also all other property 
which he might have at the time of his death, 
& proceeded as follows i — He will have to 
bring into hotchpot that portion of the fund 
settled on the marriage of his dear mother, which 
has already been received by him, & then, as I 
make no further appointment under the power 
for that purpose, the whole settled fund will be 
divided equally between him & my little grand- 
son ** : — Held : this was no appointment to the 
grandson. — Langslow v, Langslow (1856), 21 
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Sect* 4 » — Hotchpot clause : Sub’-sects, 1 <&: 2.] 

Beav. 652 ; 25 L. J. Oh. 610 ; 2 Jur. N. s7 1057 ; 
52 E. R. 973. 

Annotation : — ^Reld. Box v. Barrott (18C6), L. II. 3 Eq. 244. 

1041. Valuation — As at time of distribution.] — 
By the marriage settlement of Mr. & Mrs. K. 
stocks were assigned to trustees upon trust for 
Mrs. K. for life, & after her death, in the events 
which happened of her surviving her husband & 
no joint appointment by them having been made, 
then upon trust for such of the issue of the mar- 
riage as the survivor of them should by deed or 
will appoint, & in default of such appointment 
in trust for the children of the marriage in equal 
shares. The settlement contained a hotchpot 
clause in common form. Mrs. K. on the occasion 
of the marriage of one of her daughters appointed 
that certain sums of stock forming part of the 
settlement trust fund should immediately after 
the marriage be held in trust for the daughter 
for her absolute benefit, & Mrs. K. assigned & 
surrendered her life interest in the appointed 
stocks to the daughter. The stocks were accord- 
ingly transferred to the trustees of the daughter’s 
settlement immediately aft.er their marriage. 
Mrs. K. died & the trust funds became divisible : 
— Held : the daughter must bring into hotchpot 
the share appointed to her at its value at the 
date of the death of Mrs. K. — lie Kelly’s Settle- 
ment Trusts, Gustard v. Berkeley, [1910] 1 
Ch. 78 ; 79 L. J. Oh. 60 ; 101 L. T. 555 ; 54 
Sol. Jo. 12. 

Annotation: — Refd. Re West, Denton r. West, [1921] 1 Ch* 


Sub-sect. 2. — Application of Clause. 

1042. To what funds applicable — Reversionary 
& life interests — Necessity for valuation.] — The 

donees of a power, authorising the appointment 
of personal estate amongst the cldlcfren of the 
donees, or the issue of such children born during 
the lives of the donees or the life of the survivor, 
appointed it “ upon the trusts following ; that is 
to say,” trusts for the benefit of some of the 
children, & to pay the interest to them for life ; & 
after the decease of each child, to dispose of her 
share amongst her children. The settlement giving 
the power contained the usual hotchpot clause : — 
Held : the life interest given by the appointment, 
as above stated, must be valued, & brought into 
hotchpot.— Rucker v, Scholefield (1862), 1 
Hem. & M. 36 ; 32 L. J, Ch. 46 ; 9 Jur. N. S. 17 ; 
11 W. R. 137 ; 71 E. R. 16. 

An^tations Consd. Re Ollphant’R TruHtB,i2e Dixon’s Will, 
Phillips V. Phelps (1917), 80 L. J. Ch. 452 ; Re West, 
Denton v. West, [1921] 1 Ch. 533. Refd. McDonald v. 
McDonald (1875), L. R. 2 Sc. & Div. 482; Re Harrison, 
Hunter r. Bush (1918), 87 L. J. Ch. 433; Re Payne, 
Taylor V. Payne, [1927] 2 Ch. 1. 

1043. .] — Ee Heathcote, 

Trench v. Heathcote, [1891] W. N. 10. 

An^taii^H Re West, Denton v. West, [1921] 1 Ch. 

(19i2) 106 Settlmt., Sweetman v. Batty 

1044. On Inquiry In chambers 

where dlsag^reement.] — Life & reversionary interests 
must be brought into hotchpot under the usual 
hotchpot clause. 

Life interests & reversionary interests must be 
brought into hotchpot. The value of them must 
be ascertained in the best way you can : & if you 


cannot agree, there must be an inqi^y at chambei*s 
on the subject (Jbssel, M.R.).— Bales v, Drake 
(1875), 1 Ch. D. 217 ; 46 L. J. Oh. 61 ; 24 W. R. 
184. 

Annotations : — Consd. Re West, Denton u. West, [1921] 1 Ch. 

633. Refd. Wilson v. Kenriok (1886). 31 Ch. D. 658. 

1045. .] — The donee of a limited 

power died in 1886 having by her will appointed the 
entire fund, producing about £270 a year, in trust 
for T. for life, & after her death on the usual trusts 
for her issue & children & in default of such issue 
or children, in trust as to one moiety for G. for life 
with further trusts that failed. Under the deed 
creating the power T. &: G. each took £1,000 in 
default of appointment, subject to the usual hotch- 
pot clause. G. died in 1915 without issue. T. 
died in 1920 without issue, & the fund became dis- 
tributable : — Held : (1) T.’s estate must bring her 
life interest in the entirety into hotchpot ; (2) G.’s 
estate was not liable to bring anything into hotch- 
pot for two reasons : 

(a) because G. being only given a defeasible 
reversionary life interest, did not at any time 
j ” take ” any appointed part or share within the 
I meaning of the hotchpot clause. 

(&) even if she theoretically did so at the 
I appointor’s death in 1886, it would be unfair & 
inequitable now to assess a retrospective actuarial 
value thereon without regard to the actual fact 
that her defeasible reversionary life interest had 
never fructified. — Re West, Denton v. West, 
[1921] 1 Ch. 533 ; 90 L. J. Ch. 342 ; 125 L. T. 
117 ; 37 T. L. R. 433 ; 65 Sol. Jo. 379. 

As to time for valuation .] — See No. 1041, ante, 

1046. Two funds settled for same purpose 

by separate Instrument.] — On a marriage, two sepa- 
rate sums were provided by two separate deeds, for 
the portions of younger children, & each deed 
contained a hotchpot clause : — Held : these clauses 
were separate & distinct, & operated only on the 
fund contained in each settlement respectively. — 
Montague v. Montague (1852), 15 Beav. 505 ; 
51 E. R. 657. 

AnnoUilions : — Distd. Re Perkins, Perkins v. Bagot (1892), 

67 L. T. 743. Refd. Re Ashton, Ingram v, Papillon, 

[1897] 2 Ch. 574 : Rc Bristol, Grey v. Grey, [18971 1 Ch. 

946 ; Re Peel’s Settlmt., Biddulph v. Peel, [1911] 2 Ch. 

165. 

1047. .] — On the marriage of M. 

liis wife two deeds were executed, one conveying 
English estates the other Irish ; in the former a 
term was created to raise £40,000 portions ; in the 
latter a term to raise £25,000 in each, after powers 
of appointment was a hotchpot clause, declaring 
that ” in default of any appointment to the con- 
trary,” no child should take any unappointed part 
without bringing his appointed share into hotchpot, 
& the Irish deed referred to the English. Two 
appointments were made of parts of the £40,000 & 
there was a direction in the deeds of appointment, 
that the appointment should not prejudice the 
appointees’ rights in the unappointed part ; — 
Held : he was not obliged to bring anythmg into 
hotchpot, but was entitled to his share in the 
£25,000 & in the residue of the £40,000 as if he had 
taken nothing by appointment. — Wellesley v, 
Mornington (Earl) (1866), 2 K. & J. 143 ; 1 
Jur. N. S. 1202 ; 69 E. R. 728. 


Annotations : — Refd. Re Marsden’s Trust (1859), 4 Drew. 
594 ; Topham v. Portland (1862), 31 Beav. 625 ; Roach v, 
Trood (1876), 3 Oh. D. 429 ; Honty v. Wrey (1882), 21 
Ch. D. 332. Mentd. Re Agar-Ellis, Agar-Ellls v. Lasoellos 
(1878), 48 L. J. Ch. 1. 


1048. 


.] — By a marriage settlement, 


certain funds were settled upon certain usual trusts 


PART vni. SECT. 4, SUB-SECT. 2. 

«. To wlwt funds applicable — To 


all funds settled where so indicated .] — 
Hotohinbon V. Tottenham, [1898] 1 
I. R. 403. — ER. 


f. Definite sum appointed in 

specified amounts,] — Baoob v. Baoob, 
[1921] I I. R. 213.— IR, 
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for the benefit of the husband & wife & their children, 
& it contained a hotchpot clause. By the will of 
the wife’s mother, made subsequently, a portion 
of her personal estate was bequeathed to the 
trustees to pay & transfer the same to the trustees 
of the settlement, to be held by them upon & for 
the same trusts & purposes as were therein ex- 
pressed concerning the property thereby settled. 
On a summons taken out by the trustees of the 
settlement to ascertain the effect of this bequest, 
it was contended by parties to whom but small 
appointments under the settlement had been made 
that the bequest was to be treated as an accretion 
to the settlement, so as to make the hotchpot 
clause applicable by bringing into account the 
funds already appointed under the settlement : — 
Held : inasmuch as there was no context in the 
will importing that the use of the words “ same 
trusts ” implied an accretion of the settlement 
trust fund, the bequest must be deemed to bo of 
an independent fund, to which the hotchpot clause 
in the settlement was not applicable. — Be North, 
Meates V. Bishop (1897), 76 L. T. 180. 

Annotations: — Expld. Re Fraser, Ind v. Fraser, [1913] 

2 Oh. 224. Refd. Re Walpole’s Marriage Settlrat.. 

Thomson v, Walpole, [1903] 1 Ch. 928. 

1049. Two funds settled by same instru- 

ment — Whether considered distinct for purposes of 
clause.] — Testator devised real estate on trust for 
sale & conversion, &> directed a third of the pro- 
ceeds of the sale to be held on trust for each of his 
daughters for her life, &; after her death in trust 
for such of her children or their issue born in her 
lifetime as she should by will or deed appoint, &, 
failing any sucli appointment, in trust for all her 
children in equal shares. A general hotchpot 
clause followed. Testator then directed two other 
funds to be held by his trustees on the same 
trusts. One of testator’s daughters by will 
appointed part of the trust moneys to her two sons 
on condition that they should resign a benefit 
accruing to them under their father’s will, whereby 
the residuary estate of testatrix, which was given 
to a stranger, would be enlarged, & fading their 
compliance with this condition, testatrix appointed 
the fund to one of her daughters : — Held : testa- 
tor’s intention was not to create three funds, but 
one fund, & therefore there was one general 
hotchpot clause applying to the whole share of the 
issue of testator’s daughter in the moneys accruing 
to them under his will. — Re Perkins, Perkins v, 
Bagot, [1893] 1 Oh. 283 ; 02 L. J. Ch. 531 ; 67 
L. T. 743 ; 41 W. R. 170 ; 37 Sol, Jo. 26 ; 3 R. 40. 
Annotations: — Consd. Re North, Meatew v. Bishop (1897). 

76 L. T. 186. Distd. Re Bristol, Grey Grey, [1897] 1 

Oh. 946 ; Re Cavendish, Grosvonor v. Butler, [1912] 1 

Ch. 794. Consd. Re Fraser, Ind v. Fraser, [J9131 2 Ch. 

224 ; Re Wood, Wodehouse v. Wood. [1913] 1 Ch. 303. 

Distd. Re Holland. Holland v. Clapton, [1914] 2 Ch. 095. 

Refd. Vatcher v. Pauli, [1915] A. C. 372. 

1050. .] — A marriage settlement 

dealt with two fimds : £13,000 Consols belonging 
to the wife, & a policy for £5,000 on the life of the 
husband. The capital of the wife’s fund was to go 
to such children of the marriage as the husband & 
wife by deed, or the survivor by deed or will, 
should appoint, & in default of appointment to the 
children equally, subject to a hotchpot clause in 
the form usually adopted in the case of one fund : 
the £5,000 policy moneys were to go to such 
children of the marriage as the wife should by 
deed or will appoint, & in default of appointment 
“ upon the same or the like trusts,” & subject to 
“the same or the like” powers & provisoes as 
were expressed in the said settlement concerning 
the wife’s fund after the death of the husband & 
wife & in default of appointment. The whole of 
the £13,000 had been appointed unequally among 


the three children of the marriage, the £6,000 was 
& the question now raised was 
whether the two sums were to be aggregated for 
the purposes of hotchpot, or whether the £5,000 
was divisible into three equal shares : — Held : the 
two funds were distinct, & the three children wore 
entitled to the £5,000 in equal shares, without 
having to account for or bring into hotchpot any 
sums appointed to tliem out of the £13,000. — Re 
Bristol (Marquis), Grey (Earl) v. Grey, [18971 
1 Ch. 946 ; 66 L. J. Ch. 446 ; 76 L. T. 757 : 45 
W. R. 552 ; 41 Sol. Jo. 451. 

: — Folld. i?e Cavendish, Grosvenor v. Bntlt*r, 
CoDJSd. Re Fraser, liid v, Fraser. [19131 
1 y ** Wood, Wodehouse v. Wood, [19131 

X Oil* 


1051. 


-.] — By a marriage settle- 


ment made in 1877, after reciting that by virtue of 
a prior settlement deed poll the wife was entitled 
to a reversionary sum of £15,000, but subject to a 
provision in the deed poll for the reduction thereof, 
in case the wife should make default in bringing 
the same into account in the division of certain 
trust ^funds in the deed poll mentioned, the sum 
of £15,000 was settled, subject to the life* interests 
of the husband & wife, in trust for children of the 
marriage as the husband &- wife' sliould jointly 
appoint, & in default, as the survivor should 
appoint, & in default, in trust for children of the) 
marriage in equal shares, the sons to take vested 
interests at twenty-one &: the daughters at twenty- 
one or marriage. Then followed a usual hotchpot 
clause relating to ” the trust premises,” usual 
powers of maintenance & advancement with the 
usual ultimate trusts in default of children in 
favour of the wife. The settlement contained an 
agreement to settle the wife’s other or after- 
acquired property upon trusts for sah* &; conver- 
sion, the proceeds to be held “ upon the trusts <Sc 
with Ac subject to the i^owers, provisoes, agree- 
ments Ac declarations herein declared concerning 
the sum of £15,000 hereinbefore expressed to be 
hereby assigned,” & further provided that, not- 
withstanding the agreement, if the wife became 
entitled to any interest which ought to be settled 
pursuant to the said agreement but under the 
provisions of the deed poll would go in satisfaction 
of the £15,000, it should be lawful for the trustees 
to release any such interest with the intent of 
keeping the £15,000 intact & unreduced. The 
husband & wife appointed the £15,000 in favour of 
one daughter & died without having made any 
further appointment : — Held : for the purposes 
of the hotchpot clause the £15,000 Ac the other or 
after-acquired property were distinct funds, Ac the 
daughter was entitled to share in the other or after- 
acquired property without bringing the £15,000 
appointed to her into hotchpot . — Be Cavendish’s 
Settlement, Grosvenor v. Butler, [1912] I Ch. 
794; 81 L. J. Ch. 400; 106 L. T. 510; 56 Sol. 
Jo. 399. 

Annotations : — Consd. Re Fraser, Ind v. Fraser, [1913] 2 
Ch. 224 ; Re Wood, Wodehouse v. Wood, [1913] 2 G p 
574 ; Re Campboirs Trusts, Public Trustee v. Campbell, 
[1922] 1 Ch. 651. 


1052. •] — Testator gave three 

separate funds to trustees upon trusts, fully set 
out in each case, for his three children respectively 
for life, with remainder to their issue as they should 
respectively appoint, Ac in default of appointment 
to their respective children in equal shares with a 
hotchpot clause. In each case testator gave the 
fimd over, on failure of the express trusts, upon 
trusts in favour of his other children, Ac their issue 
successively, by reference to the trusts expressly 
declared in favour of such children Ac their issue 
concerning the fund given in trust for them in the 
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Settlements. 


Sect, 4. — Hotchpot clatLse : Sub-sect. 2. Sect* 5: 

Sub-sect. 1, A. <Sc B.; sub-sect. 2. Sect. 0.] 

first instasce. In the events which happened, a 
granddaughter of testator became entitled to one 
fund by appointment, & to a share in another fund 
in default of appointment ; — Held ; the gi^and- 
daughter was entitled to take her share in tlie 
unappointed fund without bringing into hotchpot 
the fund which she took by appointment. — Re 
Wood, Wodehouse v. Wood, [1913] 2 Ch. 574 ; 
83 L. J. Ch. 59 ; 109 L. T. 347 ; 57 Sol. Jo. 835, 
C. A. 

Annolations : — Consd. He Fraser, lud v. Fraser, [1913] 2 

Ch. 224 ; lie Camp boll’s Trusts, Public Trustee v. Campbell, 

[1922] 1 Ch. 651. 

1053. .J — By a marriage settle- 

ment made in 1847, funds belonging to the hus- 
band, called “ the firstly mentioned trust fund,” & 
a fund belonging to the wife’s father, called ‘‘ the 
secondly mentioned trust fund,” were settled, 
subject to life interests in the husband & wife, in 
trust for such cliildren of the marriage as the 
husband & wife should jointly appoint, & in de- 
fault as the wife should appoint, Ac as to the 
unappointed part, in trust for the children in equal 
shares, the sons taking vested interests at twenty- 
one Ac the daughters at twenty-one or marriage. 
Then followed a clause providing that no child, 
who should “ take any part of the said trust funds ” 
under any appointment made by the husband & 
wife or the survivor of them under the powers 
thereinbefore given, should take any part of “ the 
said trust funds by virtue of the trusts hereinbefore 
declared in default of appointment ” without 
bringing his or her share into hotchpot. The settle- 
ment also contained a covenant to settle the wif(‘’s 
after-acquired property, which w^as to be held 
“ upon Ac for such of the said trusts, intents, Ac 
purposes, Ac under Ac subject to such of the powers, 
provisoes Ac agreements as are herein declared, 
expressed or contained of Ac concerning the 
secondly mentioned trust fund, Ac the income 
thereof, as shall for the time being be subsisting 
or capable of being acted upon Ac exercised.” 
There were seven children of the marriage, Ac the 
husband & wife appointed the wliole of “ the 
firstly mentioned trust fund ” Ac “ the secondly 
mentioned trust fund ” in favom^ of five of the 
children. Subsequently two legacies to the wife 
came in Ac were caught by the after-acquired pro- 
perty clause. The husband Ac wife died without 
making any further appointment : — Held : the 
two after-acquired legacies formed an accretion to 
the two original funds Ac the five appointees of 
those funds could not share in the legacies without 
bringing the shares appointed to them into hotch- 
pot. — Re Fraser, Ind v. Fraser, [1913] 2 Ch. 
224 ; 82 L. J. Ch. 406 ; 108 L. T. 960 ; 57 Sol. Jo. 
462. 

Annotation : — Consd. Re Campbell’s Trusts, l^ublio Trustee v. 

Campbell, [1922] 1 Cb. 661. 

1054. — - — .] — Testator devised & 

bequeathed all his real Ac personal estate to trustees 
upon trust to sell Ale convert the same Ac stand 
possessed of the residue upon trust for liis sons 
equally. He directed his trustees to retain the 
share of each upon trust for the son for life, Ac 
after his death upon trust for his issue, as he should 
by deed or will appoint, Ac in default of appoint- 
ment, equally, but with the proviso contained in a 
hotchpot clause. Testator empowered liis sons 
by deed or will to appoint to their respective wives 
all or any part, not exceeding one-third part, of 
the income of their respective shares in his residuary 
estate. The gifts to the sons were expressly 
declared to be conditional on each of them on 


attaining the age of twenty-one assigning to the 
trustees of testator's will their interests under his 
marriage settlement “to be held upon the like 
trusts Ac with At subject to the like powers Ac 
provisions declared concerning the share for the 
same son ” in testator’s residuary estate. All the 
sons complied with this condition Ac assigned their 
interests. By a memorandum of direction Ac a 
deed poll the sons directed the trustees to hold the 
share of each of them in a sum which represented 
surplus income “as an addition to the capital ” 
of their respective shares, Ac “ so as to follow the 
destination thereof,” & be subject to the same 
trusts, but with one exception. There were thus 
three trust funds, the residuary, the assigned, Ac 
the surplus income fund. In the exercise of the 
power of appointment one son appointed to his 
wife for life the income from his share of testator’s 
residuary estate, Ac a second son made a similar 
appointment of one-third of the income of his 
share, “ including in such share ” the share under 
testator’s marriage settlement which he had 
assigned t>o the trustees of the will : — Held : the 
assigned Ac surplus income funds w’ere not an 
accretion to testator’s residuary estate, Ac therefore 
the appointment of a share in the income from the 
residuary fund did not carry with it the shares in 
the income of the two other funds ; the assign- 
ments, the memorandum of direction, Ac the deed 
poll were separate settlcirxents of separate funds, 
with different settlors, Ac each must be treated as 
a separate settlement in which were written out 
the referential trusts therein referred to ; Ac there- 
fore the appointment by the second son of his share 
of tlie assigned funds was good, Ac there was no 
general hotchpot clause. — Re Campbell’s Trusts, 
Public Trustee v. Campbell, [1922] 1 Ch. 551 ; 
91 L. J. Ch. 433 ; 127 L. T. 236. 

1055. Advancement clause.] — Testator by 

his will left his residuary estate upon trust for his 
wife for life, Ac gave her power to appoint the funds 
amongst their four childi‘en. In default of 
appointment the childi*en were to take equally. 
Any child who had received any part of the funds 
under any appointment was, in default of appoint- 
ment to the contraiy, to bring the appointed funds 
into hotchpot. The will also contained an 
advancement clause. After testator’s death £705 
was advanced to R., one of the children. The 
widow subsequently by her will appointed one 
equal fourth part of the property of which she was 
tenant for life to each of two of her children 
absolutely, Ac one equal fourth part upon trust 
for each of her other children, of whom R. was one, 
respectively for life, with remainder to their 
respective children. Testatrix did not in her will 
make any reference to the advance to R. : — Held : 
R. was not liable to bring into hotchpot or account 
for the £705 advanced to him out of his expectant 
share. — Re Fox, Wodehouse v* Fox, [1904] 1 Ch. 
480 ; 73 L. J. Ch. 314 ; 90 L. T. 477 ; 52 W. R. 
229 ; 48 Sol. Jo. 223. 

As to advancements generally.] — See Equity, 
Vol. XX., pp. 453-478, Nos. 1769-2032 ; Infants, 
Vol. XXVIII., pp. 250 et seq. 


Sect. 5.— TRUST IN DEFAULT OF OR SUBJECT 
TO APPOINTMENT. 

Sub-sect. 1. — Trusts for Children at 
Twenty- One or Marriage. 

A. In General. 

See, generally. Powers, Vol. XXXVII., pp. 384 
ei seq. 

1056. Usual form for children at twenty-one or 
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marriage.] — Chamberlain v. Napier (1880), 16 
Ch. D. 614 ; 49 L. J. Ch. 028 ; 29 W. 1^. 194. 
Aniw^ions : — Reid, lie Barnard, Barnard v. White (1887), 
66 L. T, 5) ; Re Bankers, llcynolds v. Ellis, [1902] 2 Ch. 
633 ; Rc Fitzg-erald, Wurman v. Fitzgerald, 11904] 1 Ch. 
673 ; British South Africa Co. v. Do Beers Consolidated 
^nes, [1910] 1 Ch. 354 ; Re Mackenzie, Mackenzie v. 
Edwards -Moss, [1911] 1 Ch. 578. 

1057. Ill appointment as to part — Part goes as 
In default.] — Personal estate settled on marriage 
for the husband for life, then for the wife for life, 
then to & among all Ac every the children eSc grand- 
children, or issue, in such shares, under such 
restrictions, at such times, & in such manner, as 
they or the survivor should appoint by deed or 
deeds or by will ; for want of ajipointment to all 
& every the children & grandchildren, or issue, 
living at the decease of the survivor, equally, 
payable at twenty-one or marriage ; if but one, 
to that one ; provided that in case of no appoint- 
ment the issue of any children dead should not have 
a greater share than their parents would have had : 
issue only are within the power ; but in any 
degree : but an appointment to any issue not 
living must be restrained to twenty-one years after 
hyes in being at the creation of the power ; other- 
wise it is void, even as to such as come in esse 
within those limits : but on marriage of a daughter 
interests may be given to her children, generally, 
& to the husband. What is ill a])i)ointed goes as 
in default of appointment : but childi‘en of a 
living parent cannot take under the iiroviso. — 
Koutlp:i)GE v , Dorril (1791), 2 Vos. 357 ; 30 
E. R. 071. 

AnnoiaHotis : — Conad. Leake v. RoLinson (1817), 2 M(T. 
363 ; Harvey v. Wtiaccy (1852), 1 Diew. 73; Fitzroy v. 
Itichmond (1859), 27 Beav. ]90. Refd. Crompc r. Barrow 
(1799), 4 Ves. 681; Logard r. Haworth (1800), 1 East, 
120 ; While v. St. Bnrbc (1813), 1 Vcs. & B. 399 ; Tucker 
e. Sanger (1824), M'Cle. 424; Cullen v, Sanger (1828), 
2 V. k, J. 459 ; HughcH v. Widlh (1852), 9 Hare, 749 ; 
JamoH v>. Wyiiford (1852), 1 Sm. 6c CJ. 40 ; Monypciinv r. 
Bering (1852), 2 Be 0. M. & G. 145 ; Fry v. Clapper (1853), 
Kay, 163; Re Gosset’e Settlmt. (1854), 19 Beav. 529 ; 
Birloy v. Birley (1858), 25 Beav. 299 ; Rc VimIc’h Tiuslb 
(1876), 4 Cli. 1). 61 ; Williamson v. Furwell (1887), 35 Ch. 
B. 128 ; Whitby y. Mitchell (1890). 44 Ch. 1). 85 ; Rc 
Abbott, Peacock y. Frigout, [1893] 1 Ch. 51 ; Re Wldlaker, 
Ainley v. Alnley (1897), 41 Sol. Jo. 209 ; Re Bowlch, 
Amodroz v. Bowles, [1902] 2 Ch. 650; Rc Hewett’b 
Settlmt., Hewett v. Eldridge, [1915] 1 Ch. 810. 

1058. Meaning of gift to daughter on “ mar- 
riage ’’ — Marriage under twenty-one.] — By a 

voluntary settlement personal property was 
assigned to trustees upon ti’ust to pay the interest 
to T. during his life, & on liis decease to iiay tlie 
principal to his lawful issue, if then of age or 
married, share & share alike, if more than one, & 
if only one, the whole to be paid to such only child ; 
or in case such child or children should be an infant 
or infants on the death of the said T., then the 
principal was to be paid to him, her or them as 
aforesaid, on their attaining twenty-one if sons, or, 
if daughters, on their marriage, respectively. By 
his will the settlor bequeathed certain other funds 
to the same trustees upon similar trusts. T. died, 
leaving an infant daughter his sole surviving 
child :—Held : the daughter would become 
absolutely entitled to the funds in question, cither 
on attaining twenty-one, or on her marriage under 
that age. — Lang v, Pugh (1842), 1 Y. & C. Ch. Cas. 
718 ; 6 Jur. 939 ; 62 E. R. 1086. 

1059. Ascertainment of class to take —First 
member becoming absolutely entitled.] — A fund 
was settled by a voluntary deed upon such trusts 
as the settlor should appoint, Ac in (h^fault of 
appointment for such of the younger children of 
a third person as should attain twenty-one, or 
being daughters marry : — Held : when one younger 
child attained a vested interest in possession the 
class was closed, & such child was entitled to be 


then paid a share . — lie Knapp’s Settlement, 
Knapp v. Vassall, [1895] 1 Ch. 91 ; 64 L. X Ch. 
112 ; 71 L. T. 625 ; 43 W. R. 279 ; 13 R. 147. 

Re Stopheim, Kilby v. Betts, [1904] 1 

Oil* SZZm 


.] — See, generally. Wills. 

Effect of restraint on anticipation.] — See 
Perpetuities, Vol. XXXVII., p. 120, No. 527. 

Meaning of particular words & phrases.]— >S’cc 
Part II., Sect. 3, sub-scct. 3, E., ante. 


B. Vesting. 

See Sect. 7, post. 


Sub-sect. 2. — Trusts for (’hildren at Later 
Age than Twenty-one. 

1060. Void for remoteness.] — A trust fund was 
limited, after the death of husband A: wife, in 
default of appointment, to their cliildren equally, 
to b(' a vested interest in, ^ to be paid, transferrecl 
or assigiKHl to, sons at twenty-live to daughters 
at twenty-five or marriage, with benefit of survivor- 
ship in case^ of death undiT twenty-live, & as to 
daughters, in case of being unmarrit'd : — Held : 
the limitation was void for remoteness. — Re 
Morse’s Settlement (1855), 21 Beav. 174; 25 
L. X Ch. 192 ; 26 L. T. O. S. 103 ; 2 Jur. N. S. 
6 ; 4 W. R. 148 ; 52 E. R. 825. 

Amioiatiofb .'—'Bdejiid. Re Malot (1862), 30 Beav. 407. 

1061. .] — A marriage settlement, to which 

the wife’s father was a party, after reciting that ho 
had agreed to give £3,000 as a marriage portion 
or fortune with his daughter, & that it had been 
agreed that £500 sliould be forthwith paid to the 
husband for his own ust‘, <fc that the residue thereof 
should be invested on the trusts ther(‘in men- 
tioned, & that the wife’s fatlier had accordingly 
paid £500 to the husband. At had invesk'd £2,500 
in the names of the trustees, declared trusts of 
that fund for tiio settlor until the marriage, & 
then, aft(‘r giving to the husband Ai wife life 
interests, A a power of appointment among the 
children, which was not exercised, for the cliildren 
attaining twenty-five, <fc in default of such children, 
for the wif(‘’s rej)resentatives or next of kin in thtj 
usual manner. TJie trusts for the children, & 
subsequent thereto, being considered bad for 
remoteness : — Held : there was a resulting trust 
for the settlor . — Re Nash’s Settlement (1882), 
51 L. J. Oh. 51 1 ; 46 L. T. 97 ; 30 W. R. 406. 

A7i notation 'Reid. Rc Cnnrio]l’8 Settlmt., lie Bcnett'ri 

Trusts, Fair v. Coum*]], [1915] 1 Ch. 867. 

1062. .J — Re Warden, Re (Ulbaht’s 

Settlement, Browett v. Warden, [1887J W. N. 
24. 

See, 710 w. Law of Property Act, 1025 (c. 20), 
s. 163. 


Sect. 0.— INTERESTS DEPENDENT ON 
MARRIAGE WITH OR WITHOUT CONSENT. 

1063. Where consent dispensed with — Consent 
capriciously refused.] — Settlement to two 
daughters. Proviso, if either marry without the 
consent of their mother, it should be to her 
separate use, etc. The mother proposed AC en- 
com'aged the marriage of one of her daughters 
with 8. & afterwards refused Jier consent out of 
pique Ai resentment ; the marriage was had with- 
out her consent, At held no forfeiture. — Strange 
(Lord) v. Smith (1755), Amb. 263 ; 27 E. R. 175, 
L. C. 

Annotations: — Consd. Bashwood v. Bulkeloy (1804), 10 
Vos. 230 ; Clark© v. Parker (18i2\ 19 Vcs. 1. Retd. 
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Settlements. 


SecL 6. — Interests dependent on marriage with or 
withotU consent Sect. 7.] 

Merry v. Hyvea (1757), 1 Eden, 1 ; Walker v. Ii^ (1767), 
Rom. 95 : v. Drlnkwater (1813), 2 Vos. & B. 

225 ; Re Brown, In^ll v. Brown, [1904] 1 Ch. 120. 

1064. What may constitute consent — Subsequent 
approbation of marriage contracted without con- 
sent.] — G. conveyed real estates upon trust for 
the benefit of his daughter ; biit he declared that 
if she married under age, & without his consent, 
tlie trustees should hold the estates in trust for 
him & his heirs. The daughter married under 
twenty-one, & without consent ; but G. was 
afterwards reconciled to her, & treated both her 
& her husband with great kindness : — Held .• this 
conduct of the father did not divest the equitable 
fee which had vested in him on the marriage. — 
Duffield V, Blwes (1823), as reported in 1 Sim. 
& St. 239; 57 B. R. 90; on appeal (1827), 1 
Bli. N. S. 497, H. L. 

Annotaiiona : — Mentd. Stanllond v. Willott (1852), 3 Mac. & 
(i. 664 ; Veal t). Veal (1859), 27 Beav. 303 ; Re Patterson, 
Mitchell V. Smith (1864), 4 Now Rep. 131 ; Re Mead, 
Austin V. Mead (1880), 43 L. T. 117 ; Re Richardson, 
ShilUto V. Hobson (1886), 53 L. T. 746 ; Re Dillon, Duffln 
V. Duffln (1890), 44 Ch. D. 76 ; Re Beaumont, Beaumont 
V. Ewbank, [1902] 1 Ch. 889 ; Re Wasserber?, Union of 
London & Smiths Bank v. Wasserherg, [1915] 1 Ch. 19.5 ; 
Re Leo, Treasury Solicitor v. Parrott (1918), 87 L. J. Ch. 
594. 

1065. Failure to exercise power on marriage with 
consent — Discretionary power of trustees.] — A 

settlement was made of a trust fund, in moieties, 
for the grand-daughters of the settlor for life, 
subject to a prior interest in their mother, with 
remainder to their children as they should appoint, 
or, in default, equally. A power was interposed 
that in the event of either of the grand-daughters 
marrying with consent, the trustees might transfer 
to her part of the trust fimds. One of the grand- 
daughters married with consent, but the power 
was not executed. The trust fund was paid into 
ct. : — Held : the execution of the power was dis- 
cretionary with the trustees, they not having 
exercised it, the grand-daughter was not entitled 
to payment to her of any part of the capital of the 
trust funds. — Re Strickland’s Trust (1862), 1 
New Rep. 164. 

1066. Whether condition enforceable — Necessity 
for gift over on marriage without consent.] — A 

condition subsequent in partial restraint of 
marriage, e.flr., a condition providing for the 
forfeiture of interests, given by a settlement to a 
daughter of the settlor & her children, upon the 
marriage of the daughter at any time without the 
consent of named persons, is valid & enforceable 
if it be accompanied by a gift over of the fund 
on marriage without the required consent. — Be 
Whiting’s Settlement, Whiting v. De Rutzen, 
[1905] 1 Ch. 96 ; 74 L. J. Ch. 207 ; 01 L. T. 821 ; 
53 W. R. 293 ; 21 T. L. R. 83 ; 49 Sol. Jo. 83, 
C. A. 

Annotaiion Refd. Re Hewett, Eldridge v. lies, [1918] 1 Ch. 
458. 

1067. Consent of trustees required — Whether 
consent of majority suillcient.] — The trust of a 
term under a settlement was, that if there should 
be two or more daughters of the marriage, then 
the trustees were to raise & pay to each the sum 
of £2,000, if she marry with the consent of her 
mother, if living, & a widow ; if not, then with 
the consent of the trustees or the survivor of them, 
his exors., administrators, or assigns i & in case 
any of the daughters die before the portion was 
paid, that it should not go to the exor., but the 


estate should be exonerated thereof, or, if raised, 
should go to him on whom the reversion of the 
premises is limited to descend. 

The father ^terwards by his will gives the 
further sum of £2,000 to each of his daughters, 
as an augmentation of their portions, subject to 
the same conditions, etc., as the original portions ; 
& if any of the daughters die before the original 
portions become payable, then he wills that this 
£2,000 should not be paid to her exor., but that his 
lady & extrix. should have the residuum of this 
money, & makes her residuary legatee. 

Pltf., H., married one of the daughters without 
consent, & 0. another, also without consent. 
They are not entitled to the portions under the 
settlement or will. 

Where a condition has been performed to a 
reasonable intent, the ct. will dispense with the 
want of circumstances, as where the major part 
of the trustees consent, or where they give an 
implied, not an express, consent. — Harvey v, 
Aston (Lady) (1737), 1 Atk. 361 ; 2 Com. 726 ; 
5 Vin. Abr. 89, pi. 10 ; 26 E. R. 230 ; sub nom. 
Hervey V. Aston, West temp. Hard. 350 ; Willes, 


83, L. C. 

Annotations: — Dbtd. Clarke v. Parker (1812), 19 Vcfl. 1. 
It was contended . . . upon the dictum of Lord Cmer 
Baron Comyns, assisting Lord Hardwioke in the case of 
Ilarx^ey v. Aston, that the consent of the major part of tho 
trustees is sufficient & two had consented. As to that 
passage, cited from Atkyn’s ilcport, 1 have seen a manu- 
script note, in which the Chief Baron says no such thing. 
Ho has published his judgment in his own report, where 
no such passage appears (Lord Eldon, C.). Bela. 
Parsons v. Pai-sons (1744), 9 Mod. Rep. 464 ; Ileynlsh v. 
Martin (1746), 3 Atk. 330 ; Wheeler v. Bingham (1746), 3 
Atk. 364; Berkley v. Ryder (1752b 2 Ves. Son. 533 ; 
Burleton v. Humfrey (1755), Amb. 256 : Low v. Peers 
(1770), Wilin. 364 ; Scott v. Tyler (1788), 2 Bro. C. C. 
431 ; Lloyd v. Brantou (1817), 3 Mer. l08 ; Newton v. 
Marsden (1862), 2 John. & H. 356 ; Re Moore, TraiTord v. 
Maconochio (1888), 39 Ch. D. IIC ; Re Noiirso, Hampton 
V. Nourse (1898), 79 L. T. 370. Mentd. Pearce v. Lomaii 
(1796), 3 Ves. 135. 

1068. .] — No instance that consent 

of three trustees to marriage being required that 
of two not consulting the third would be sufTicient. 
— Clarke v. Parker (1812), 19 Ves. 1 ; 34 B. R. 
419, L. C. 

Annotations: — Apld. Worthingrton v. Evans (1823), 1 Sim. 
& St. 165. Reid. Re Birch (1853), 17 Beav. 358 ; Re 
Brown’s Trusts (1881), 44 L. T. 340 ; Re Smith, Keeling 
V. Smith (1890), 44 Ch. D. 654. 

See^ further. Wills. 


Sect. 7.— VESTING. 

1069. Covenant to pay annuity to wife — To sur- 
vivor for life — ^Afterwards to children.] — ^A. pos- 
sessed of an exchequer annuity for ninety-six 
years by marriage arts, covenants to pay it to the 
wife for her separate use, & then to the survivor 
of husband & wife for life, & after to the children 
of the marriage, & if no child, then to bo for the 
benefit of A. Husband & wife die leaving a child, 
who soon after dies. A. shall keep the annuity, 
& it shall not go to the administrator of the child. 
— ^Basse V, Gray (1716), 2 Vern. 692 ; Gilb. Ch. 
97 ; 1 Eq. Cas. Abr. 363, pi. 16 ; 23 B. R. 1049, 
L. C. 

1070. Limitation to children attaining twenty-one 
— Payable at twenty-three.] — Combe v. Combe 
(1741), 2 Atk. 185 ; 26 E. R. 516, L. C. 

1071. Child not surviving parents — Where inten- 
tion as to vesting clear in settlement — Intention 
followed.] — Where a settlement makes the right 


PART VIII. SECT. 7. 

1071 1. Child not surviving parents— Where intention as to vesting clear in settUTMntr— Intention followed ,}— i 
Connolly (1874), 8 I. B. Kq. 412. — IR. 
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of a child to a provision clearly depend upon its 
surviving both parents, the intention must pre- 
vail ; but where the expressions are ambiguous, 
the presumption is in favour of the child. — Per- 
fect V. CURZON (Lord) (1820), 6 Madd. 442 ; 66 
E. R. 904. 


Anrwiati<^ Bailie v. Jackson (1853), 1 Sm. & O. 

175; Swallow v. Binns (1855), 1 K. & J. 417. Consd. 
Cu^o V. Larkina (1863), 9 L. T. 638 ; Jeyea v. Savage 
(1875), 10 Ch. App. 558, n. Apld. Jie Knowles, Nottage 
21 Ch. D. 806. Refd. Tucker v. H^s 
(1832), 5 Sim. 638 ; Dalton v. Hill (1862), 10 W. R. 396 ; 
Jackson v. Dover (1864), 10 L. T. 489 ; Wakefield v. Maflet 
(1885), 10 App. Cas. 422. 


1072. .] — A., by his marriage 

settlement, covenanted that he would, by his will 
or otherwise, settle all the real & personal estates 
which ho should die seised or possessed of, so 
that the same might be enjoyed by his wife, for 
life, in case she should survive him ; &, after the 
death of the survivor, by all the children of the 
marriage equally : some of the children of the 
marriage died in the lifetime of A. &; his wife : — 
Held : under this covenant, all the children 
became entitled to vested interests, on their 
coming into existence. — Nayler v. Wetiierell 
(1831), 4 Sim. 114; 9 L. J. O. S. Ch. 125; 68 
E. R. 44. 


Annotation Refd. Faulkner®. Wynford (1845), 15 L. J. Ch. 

8 . 


1073. 1 .] — A married woman, by 

a testamentary instrument made in execution of 
a power contained in her marriage settlement, 
gave £2,000 subject to the life interest of her 
husband, to trustees upon trust for the benefit 
of her child or children, to be equally divided 
between them share & share alike ; but in case 
the £2,000 should become payable before her 
children, being sons, should have attained twenty- 
one, or, being daughters, should have attained 
that age or day of marriage, then in trust to 
invest & apply the interest to their maintenance 
&- education, & when they should attain twenty- 
one or day of marriage, to pay to them their respec- 
tive shares of the principal ; & in case any of the 
children should happen to die before their portions 
should become payable, then the same should go 

belong to the survivors or survivor of them. 

Testatrix left a son & two daughters, all of 
whom had attained twenty-one at her decease. 
The son, & afterwards a daughter, died in the 
lifetime of their father : — Held : on the death 
of the father, the surviving daughter was entitled 
to the £2,000 by survivorship, except as to that 
share of it which accrued to the deceased daughter 
upon the death of the son, which belonged to the 
representative of deceased daughter. — Bright v. 
Rowe (1834), 3 My. & K. 316 ; 40 E. R. 121. 
Annotations: — Refd. Swallow v. Binns (1855), 1 K. & J. 

417 ; Leader ®. Duffey (1888), 13 App. Cas. 294, 

1074. .] — By the marriage settle- 

ment of A. & B., a sum of £3,300 was assigned 
to trustees upon trust for the husband & wife for 
their respective lives ; & after the decease of the 
survivor of them, in case there should be any 
child or children of their bodies then living, to pay 
the sum unto such child or children which should 
be then living, in such shares, etc., as the husband 
& wife should jointly appoint ; & for want of such 
appointment, the same was to go & be equally 
divided among such children, if more than one, 
as should not be inheritable to the real estate of 
the husband, share & share alike, & to be paid 
to him, her, or them, at his, her, or their respective 
age or ages of twenty-one years or days of mar- 
riage, which should first happen ; & in case there 
should be no such child or children living at the 
time of the death of the survivor of A. & B., or, 


if such, & they should all happen to die before 
their respective ages of twenty-one years or days 
of marriage as aforesaid, then the sum was to go 
to such person or persons as B. by deed or vull 
should appoint. A. & B. died without executing 
the joint power of appointment, having had 
several children, some of whom survived them : 
— Held : a son of the marriage who attained 
twenty-one, but died, without having been mar- 
ried, in the lifetime of one of his parents, acquired 
a vested interest in the fund, but two children 
who died infants & without having been married, 
in their parent’s lifetime, were excluded from 
the fund. 

The ct. must read settlements of this description 
with an inclination to believe that there was an 
intention to provide for children at a time when 
a provision would be required, namely at twenty- 
one or marriage. If the expressions are doubtful 
that inclination will prevail, but if there be a 
clearly expressed intention that intention so clearly 
expressed must be abided by (Knkhit Bruise, 
V.-O.). — Mostyn V, Mostyn (1841), 1 Coll. 101 ; 
8 Jur. 450. 820 ; 03 E. R. 300. 

An^taiion: — Consd. Jackson v. Dover (1861), 2 Horn. & M. 

1075. .] — A sum was vested in 

trustees, upon trust, declared by deed. The deed 
recited an intention to make some xirovision for 
A. & her children, A declared that the trustees 
should hold the fund for A. for life, & upon her 
death or doing any act to incumber her interest, 
the trustees were to stand possessed, “ if there 
should be one cliild of A. then living, the stock to 
be an interest vested in such child at twenty- 
one, & to be paid accordingly, if such age should 
happen after the death of A., & if not, imme- 
diately on lier death or making any cliarge ” ; 
& if there should be two or more such children, 
then the stock to be transferred amongst such 
children, in equal shares, at the age of twenty- 
one, if A. should be dead ; but if not, then imme- 
diately after her decease or having made such 
incumbrance. The deed contained clauses of 
survivorship in case of any child dying under 
twenty -one, as to “ the share intended to be 
thereby provided for such child dying,” also 
clauses for maintenance, advancement, accruer. 
There were several children ; one attained twenty- 
one, & died in the life of A. : — Held : her repre- 
sentatives did not participate in the fund. — 
Skipper v. King (1848), 12 Beav. 29 ; 12 .Tur. 
570 ; 50 E. R. 970, L. C. 

AnnotcUion : — Distd. Swallow v. Binns (1855), 1 K. & J. 417. 

1076. .] — By a marriage settle- 

ment, dated in 1787, £1,000, the wife’s property, 
was vested in trustees, in trust for the wife & her 
husband for their lives, successively, & after their 
several deceases & the death of the survivor of 
them, in case there should be any child or children 
of the body of the husband or the body of the wife 
lawfully begotten which should be then living, 
in trust to pay the £1,000 unto such cliildren 
equally, if there should be but one such child 
living, then in trust for such only child, & to be 
paid to such child or children at their respective 
ages of twenty-one, &, in the meantime, the 
interest of each child’s share to bo applied for its 
maintenance ; &, in case there should be no such 
child living at the death of the survivor of the 
husband & wife, or in case of there being such & 
all of them should die before they should attain 
twenty-one, then the £1,000 to be in trust for the 
wife’s father. By a deed, dated in 1793, the wife’s 
father made a voluntary settlement of leaseholds 
& £500 stock, in trust for the wife tor life, remainder 



572 


Settlements. 


Sect, 7« — Vesting,] 

in trust for all her children then born or thereafter 
to be born who should be living at her decease, 
equally, & to bo assigned & paid to them at their 
respective ages of twenty-one, in the meantime, 
the income to be applied for their maintenance ; 
& if any of them should die before their shares 
should become payable or assignable, their shares 
to go to the survivors ; A: in case all the children 
should die under twenty-one, the property to be 
in trust for the settlor. The husband & wife 
had thi’ee children. The wife survived the hus- 
band. Two of the cliildren died in her lifetime ; 
one of them having attained twenty-one. The 
third attained twenty-one A: survived the wife : 
— Held : that child was entitled to the whole 
of the property comprised in the deeds. — Jeffery 
V, Jeffery (1849), 17 Sim. 26 ; 13 Jur. 482 ; 60 
E. E. 1036. 

1077. .] — An appointment, under 

a power in a settlement, was made, directing the 
trustees after the death of the tenant for life to 
stand possessed of £6,000, to pay the dividends 
to 8. for life, & after his decease to pennit T. to 
receive the dividends for his life, & after the 
decease of the survivor for all & every the child 
& children of T. & vS. equally to be divided between 
them, share & share alike, the shares of sons to 
be paid, assigned or transferred at tlie age of 
twenty-one, the shares of daughters at twenty- 
one or marriage, which should respectively first 
happen, with benefit of survivorship among the 
children surviving, in case any of them should 
die before he, she, or they should, by virtue of the 
trusts, become entitled to payment, assignment 
or transfer of his, her or their respective parts. 
At the time of executing the deed T. S. had seven 
(diildren, the eldest of whom was forty-three, & 
the youngest twenty-six years of age. One of 
the children died in the lifetime of the tenants for 
life : — Held : the personal representative of 
deceased child was entitled to her share, & not 
the surviving brothers sisters. — Re Williams 
(1849), 12 Beav. 317 ; 19 L. J. Ch. 46 ; 14 L. T. 
O. 8. 393 ; 13 Jur. 1110 ; 50 E. li, 1083, 

Annotation : — Befd. lie Thoinson’s Tru&ts (1852), 22 L. J. Ch. 

273. 

1078. .] — In determining the 

rights of children under a marriage settlement, 
the ct., unless prevented by clear & distinct words, 
will hold that children who attained twenty-one, 
A died, living their parents, took vested interests 
under the settlement. 

The ct. will lay hold of minute circumstances 
in favour of such construction.— Bailie v. Jack- 
son (1853), 1 8m. & G. 175 ; 1 W. K. 196 ; 65 
E. R. 76. 

1079. .] — By a marriage settle- 

ment, after the death of the husband & wife, the 
trustees were to pay, assign & transfer, the capital 
to the children of the wife equally, the shares to 
be paid at twenty-one. There was a subsequent 
proviso that if there should be no such child living 
at the decease of the survivor of the parents, then 
the fund was to go over to C. There was only one 
child of the marriage : — Held : though she had 
attained twenty-one, her interest was defeasible 
by her death before the survivor of her parents. — 
Lloyd v. Cocker (1854), 19 Beav. 140 ; 24 

L. J. Oh. 84 ; 24 L. T. O. 8. 105 ; 1 Jur. N. S. 174 ; 
52 E. K. 302. 

1080. — .] — S., under a power in a 

settlement, directed that after the death of the 


survivor of W., A. & M. the trust premises “ shall 
go & be paid, assigned, transferred, & conveyed in 
equal parts & proportions unto all & every child 
or children of J. born, or to be born, who shall be 
living at the decease of W., A. & M., in case they 
should survive B. or at the decease of B. in case 
they, the said W., A. &. M., should all die in liis life- 
time, & to the children of those who may then be 
dead, such children to stand in the place of their 
parents respectively, & to take such share as their 
parents, if living, would have been entitled to.” 
W-, A. & M. died in the lifetime of B. B. died in 
1851 ; J. died in 1837 ; J. had five children, one 
of whom married G. & died in 1842. There was 
issue of that marriage six children, four of whom 
died before B. G. obtained letters of administra- 
tion to the estate of one of his children, who sur- 
vived her mother ; the other three deceased 
children of J. were not represented : — Held : the 
fund was divisible in equal shares among the 
surviving children of J. & the representatives of 
her deceased children. — Harcourt v, Harcourt 
(1857), 26 L. J. Ch. 536 ; 29 L. T. O. 8. 174 ; 5 
W. li. 478. 

Annotations: — Refd. Crauso v. Cooper (1859), 1 John. & H. 

207 ; Laiiphier v. Buck (1865), 2 Drew. & Sm. 484. 

1081. .] — Moor v, Abbott, No. 

1015, ante. 

1082. .] — A fund was settled 

upon marriage upon trust, in case the husband 
should die in the lifetime of the wife & there should 
be issue of the marriage living at the death of the 
husband, for all A every the child Ac children of 
the marriage, A:, the issue of such child or children 
in case any of them should happen to be dead, 
leaving issue, in equal shares ; the issue to be 
entitled only to the shares which their parents 
would have been entitled to if living : — Held : 
having regard to the context, the words ‘‘all & 
every the child & children ” must be restricted to 
children who survived their father. — lie Thorne’s 
Trust (1862), 10 W. R. 338. 

1083. .] — Property was settled 

upon trust after death of settlor to apply the whole 
or part of income towards the maintenance & 
education of the six children of 8. by name, & 
to accumulate the residue of the income until the 
death of the survivor of O. Ac 8., or until such time 
as the youngest of the six children, or the youngest 
of such of them as should be living attained twenty 
one ; &> then if O. Ac 8. should then have died, or if 
not, immediately after the death of the survivor, 
to convey Ac assign the same to tlie children, or 
such of them as should be then living. There was 
no other gift to the children. The settlement 
contained a clause that the share of any of the 
six children who “ alienated ” his share should be 
forfeited, Ac go over to the other children : — Held : 
none of the children took a vested interest till after 
the happening of the last of the three events, 
namely, the attainment of twenty-one by the 
youngest, Ac the death of O. Ac 8. ; Ac therefore 
none of the children who died before the last of 
such events happened took a vested interest. — 
Barnett v, Blake (1862), 2 Drew. Ac Sm. 117 ; 
62 E. R. 566 ; sitb nom, Blake v. Barnett, 31 
L. J. Ch. 898 ; 6 L. T. 886 ; 26 J. P. 692 ; 8 Jur. 
N. 8. 812 ; 10 W. R. 767. 

Awwiaiions : — Mentd. Hurat v, Hursb (1882), 21 Ch. D. 278 ; 

Talbot V. Jovers (1917), 117 L. T. 430. 

1084. Ambiguous expressions in settlement 

as to vesting — Presumption Jin favour of child.] — 

Perfect v, Curzon (Lord), No. 1071, ante. 



expressions in settlement as to vesting — Presumption in favour of child .] — Dablby v. Peroevax, 
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1085. .] — By a marriage settle- 

ment stock was vested in trustees, upon trust, to 
pay the dividends to the husband during coverture &> 
to the wife during her life, in case she survived him ; 
& from & after her decease, in case there should 
be any children of the marriage then living, then 
upon trust for such of the children as should attain 
twenty-one or be married, with a direction in case 
all or any of such children should then be under 
twenty-one & unmarried, to apply the dividends 
for their maintenance ; & in case the wife should 
die without leaving any child or children at the 
time of her decease, or in case there should be one 
or more such child or children then living, yet all 
of them should die under twenty-one & unmarried, 
upon trust, if the husband should survive the w^e 
& all such children, to pay the dividends to him 
during his life, & from & after the death of the 
survivor of the husband & wife, & from & after the 
death of the children, in case there should be any, 
& all of them should die under age & unmarried, 
in trust for certain other persons : the wife sur- 
vived the husband, & at her death there was no 
child of the marriage living ; but a son, who 
died in her lifetime, had attained twenty-one & 
married : — Held : the stock vested in that son 
absolutely. 

Where clauses are conflicting the rational 
presumption is that a child attaining twenty-one 
takes a vested interest (Lkach, M.R.). — Toiires v. 
Franco (1830), 1 Buss <& M. 649 ; 39 E. B. 249. 

Annotations .'—"FoM, Swallow v. BipjiR (1855), 1 K. & J. 
417. Apld. Dixon v. Barkshiro (1865), 537 ; 

Re Knowles. Noitage v. Buxton (1882), 21 
Consd. Rc Hamlet, Stephen v. Cunningham (1888), 38 
Ch. D. 183. Refd. WoodhouBO v, Woodhouso (1841), 5 


Jur. 404. 

1086. •] — MoSTYN V, MOSTYN, 

No. 1074, ante, 

1087. •] — Bailie v, Jackson, 

No. 1078, ante, 

1088. •] — By a settlement trus- 

tees were directed to hold trust funds upon trust to 
pay the income to E. for life, & after her death, 
“ leaving a child or children,” to transfer, pay, 
& make over the fund unto ” all & every the child 
or children of E. & the issue of such of the children 
as might be then dead,” such issue to take the 
parent’s share, equally between them if more fhan 
one, the shares of sons to be transferred paid at 
the age of twenty-one, & the shares of daughters 
at that age or maniage. Five of the children of 
E. survived her, & attained twenty-one or married, 
& one of her sons attained twenty-one & died with- 
out issue in her lifetime ; — Held : although the 
trust only took effect in case some one child sur- 
vived E., the contingency upon which the trust 
took effect was not to be imported into the con- 
stitution of the class who were to take under the 
trust, & the son who attained twenty-one & died 
in the lifetime of the tenant for life without issue 
took, nevertheless, a vested interest i^^he fu^.— 
Re Orlebar’s Settlement Trusts (1875), U K. 
Eq. 711 ; 44 L. J. Oh. 661. ^ ^ 

Annotations .‘—Consd. Selby Wldttaker (1877). 6 C h. D. 

239. Refd. Re Walker, Dunkcrly v. Hewerdine, 11917] 

1 38. ^ - 

1089. Right of children of deceased child.] — 

By a settlement reciting a royal warrant directing 
a sum of £1,000 to be paid to trustees for the 
benefit of A. & J. & children of A., it was declared 


1089 i. Right of children of de- 11892) 20 R. (Ct. 

ceased c/iiW.)— REliiT «. Fitzobbald ,*^0^ 30 X. U. 128.— 

(184S), 6 I. Kq. R. 335 ; Drury temp, gj, i®* ■ 


that the trustees should stand possessed of the 
£1,000 upon trusts for investment & payment, & 
application of the income to or for the benefit of 
A. J. during their respective lives, A from & after 
the deceases of A. & J . upon trust to pay, divide, 
or transfer the £1,000, & all dividends or intc'rest 
which might be due thereon, unto & auxongst all & 
every the child & children of A., & the issue of 
such child & children, if more tlian one, in equal 
shares & proportions, & if but one, then the whole 
to such one, to be paid & transferred to such 
children or child as should be sons or a son at the 
age of twenty-one years, & to such children or 
child as should be daughters or a daughter at the 
age of twenty-one years, or day of marriage, 
whichever should first happen, the issue of any 
child or children whose p, a rent or parents should 
die before his, her, or theh sliarc or shares should 
become payable to be entitled to the share or 
shares which his, her, or their parent or parents 
would have been entitled to if living. A son of A. 
attained twenty-one, Sd died in the lihdime of A. 
leaving a child : — Held : the child of the son so 
dying was entitled to the parent’s share of the 
trust fund. — D ay v. Badcliffk (1876), 3 Ch, D. 
654 ; 24 W. B. 961. 

1090. Covenant to pay on death of parent— Child 
under age at death — Control of covenant by subse- 
quent clause — Prevention of vesting.]— Fitzgerald 
V. Field, No. 1672, post. 

1091. Limitation to children “ then living 
Meaning of — Time of determination of prior life 
interest.] — Limitation over after a life interest to 
husband for life or until bkpey. remainder to the 
wife for life, remainder in the case of the wife 
dying in the husband’s lifetime, then after the 
husband’s death or sooner, in case of liis becoming 
bkpt., to the children “ then living ” : — Held : 
these words referred to the period of the wife’s 
death, & not of the bkpey.— Edgington’s 
Trusts (1855), 3 Drew. 202 ; 61 E. B. 880. 

1092. Direction to divide among class— FoUowIng 

life interest.] — Under a trust for A. for life, ” & 
after her decease, to bo divided equally between 
her younger children ” : — Held : (i ) the oliildron 
took vested interests at their births ; (2) the 

character of ” younger child ” was to bo deter- 
mined at the period of vesting, A not that of dis- 
tribution. — Adams v. Bobauts (1858), 25 Beav. 
658 ; 53 E. B. 788. 

Annotation :—As in (2) Refd. Doiiivile v, Wiimmgton (1884). 

26 Ch. D. 382. 

1093. Substitutional gilt to children— Whether 
affected by death of parent before settlement.] — 

By a voluntary deed a settlor gave property to A., 
B , 0., & D. in equal shares. He provided that if 
any of the four should die in his lifetime, leaving 
specified issue, the share of him or her so dying 
should be in trust for the children of him & her so 
dying ; & if any of the four should die in his life- 
time, without leaving such issue, the share of him 
or her so dying should go over & accrue & be added 
to the other shares. A. & B. were dead at the date 
of the settlement, the former leaving issue, the 
latter without issue : — Held: the gifts over of the 
shares of A. & B. did not fail by reason of their 
being dead at the date of 

V Jennings (1866), L. B. 2 Bq. 448 ; 3d L. J. Ch. 
675; 14W. B. 831. 

_,]__POGLE’8 Trus- ’crOT^°‘ 

20 R. (Ct. 505 ; 3 S. L. T. 331.— SCOT. 


Bug. 122.~IB. 

108911. •] — CUNNINOH iM V. 

Cunningham (1 889 ), 1 7 . 

Bess.) 2J8 ; 27 So. L. R. 106. — SOOT. 


‘ 1089 V. .] — Stirling’s 

Trustees v. Stirling (1898). 1 F. 
.1— Blackburn’s (Ct. of Sees ) 215 30 So. L. R. 194 ; 


1039 iv. -I-DLAckuuui. o .^7 223.^C0T: 

Trustees v. Blackburn (1896), o ». n. i. 
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Settlements, 


Sect, 7. — Vesting, Sects, 8 cfc 9: Sub-8ecL 1.] 

1094. Limitation to Issue on death o! husband & 
wife — Effect of divorce.] — By ante-nuptial con- 
tract of marriage the intended wife conveyed a 
sum of about £19,000 to trustees, directing them 
to pay the annual income to her during her life & 
after her death, in the event of her being survived 
by her husband to pay the same to him during all 
the days of his life & survivance & on the death 
of the spouses to pay or deliver the fee or capital 
of the means & estate to the child or children of 
the marriage. 

The marriage was dissolved by decree of divorce 
obtained by the wife against the husband on the 
ground of desertion. Thereafter the wife died 
survived by her husband & a daughter. The 
daughter & her marriage contract trustees claimed 
that in consequence of the wife’s death & the 
husband being divorced she, the daughter her 
trustees became entitled to the funds in the hands 
of her mother’s trustees : — Held : (1) the divorce 
of the father was not equivalent to his death in a 
question as to the vesting of the daughter’s pro- 
vision ; (2) during her father’s life nothing fell to 
the daughter ; (3) the income which but for the 
divorce would have been paid to the father fell 
into the executory estate of the wife. — Dawson v. 
Smart, [1903] A. C. 457 ; 89 L. T. 343 ; 19 T. L. K. 
033, H. L. 

yiv^tation ; — Apld. Montgomery r, Zaiifli (1918), 88 L. J. 

1095. .] — By a settlement in Enghsh 

form made upon the marriage of a husband whose 
domicil was in Scotland witli a wife whose domicil 
was in England the income of certain settled pro- 
perty was to be paid to the wife during her life 
for her separate use without power of anticipation, 
& after her death to the husband during his life, 
& subject to these life interests the property was 
to be held in trust for the issue of the marriage, 
with remainders over in default of issue, & the 
settlement expressly provided “ that these presents 
sliall be construed & that the rights of all persons 
claiming hereunder shall be regulated according 
to the law of England.” 

After the marriage the spouses resided in Scot- 
land, & the husband obtained in the Ct. of Session 
a decree of divorce against the wife on the ground 
of her adultery : — Held : the effect of the pro- 
vision in the settlement was to exclude the Scottish 
law of forfeiture under the statute of 1573 (c. 55), 
in case of divorce for adultery, & the husband was 
not entitled to the income of the settled funds for 
his life as if the wife were dead. — Montgomery v, 
Zarifi (1918), 88 L. J. P. 0. 20 ; 119 L. T. 880, 
H. L. 

See^ further, Wills. 


Sect. 8.~nJLEGrnMATE CHILDREN. 

1096. When entitled — Gift to children — Prlm& 
facie Includes only legitimate Issue.] — married 
woman, having several legitimate children, & one 
illegitimate child, & being separated from her 
husband, & enceinte with a second illegitimate 
child, appointed a fund to her illegitimate child 


then bom, reserving a power of revocation, as to 
a moiety, in favour of any after-born children she 
might have bora of her body. 

After the birth of the second illegitimate child, 
she revoked the appointment of the moiety, & 
appointed the entire fund equally between the 
two illegitimate children : — Held : the after-born 
children, for whose benefit the revocation might 
be made, must be taken, in the primary & legal 
sense, as applying to legitimate children only, 
therefore the second illegitimate child was not an 
object of the reserved power, & could not take 
under the latter appointment. — Dover v, Alex- 
ander (1843), 2 Hare, 275 ; 12 L. J. Oh. 175 ; 7 
Jur. 124 ; 67 E. R. 114. 

Annotations : — Refd. Bell v, Alexander (1847), 6 Hare, 643 ; 

Re Savllle’B Trusts (1860), 14 W. H. 603. 

1097. .] — Be Human, Berkeley 

V, Romano (1905), 49 Sol. Jo. 551. 

1098. Illegitimate children In esse^Neces- 

sity for sufficient description.] — The ultimate 
hiffitation in a settlement was to all the children, 
as well those already born as hereafter to be born 
of A. & B., Ms wife. B. was the settlor’s sister, 
who had been married to A. five years before the 
date of the settlement. They never had any 
legitimate children ; but, before their marriage, 
B. had several children still living, who were re- 
puted to be her children by A. : — Held : these 

I children were entitled to the property under the 
limitation. 

Semble, the construction of these words in a will 
would exclude illegitimate children born at the 
date of the will, because of the possibility that 
legitimate children might have been born before 
testator’s death. — Gabb v, Prendergast (1865), 

1 K. & J. 439 ; 3 Eq. Rep. 648 ; 24 L. J. Ch. 431 ; 
26 L. T. O. S. 47 ; 1 Jur. N. S. 900 ; 3 W. R. 396 ; 
69 E. R. 531. 

Annotation: — Refd. Crook v. Whitley (1856), 25 L. J. Ch. 

667. 

1099. .] — A. & B., his aunt by 

the half blood, went through the ceremony of 
marriage ; a settlement was afterwards made 
providing for the cMldren of B. by A. ; a month 
afterwards a child was born of B. by A. ; — Held : 
the cliild took no benefit under the settlement. — 
Re Shaw, Robinson v, Shaw, [1894] 2 Ch. 673 ; 
63 L. J. Ch. 770 ; 71 L. T. 79 ; 43 W. R. 43 ; 38 
Sol. Jo. 513 ; 8 R. 421. 

Annotatum : — Overd. Ebhem v. Fowlor, [1909] 1 Ch. 578. 

1100. .] — By a post-nuptial 

settlement a fund belonging to the wife was settled 
as to one third upon trust to pay the income to 
her daughter E., therein described as the wife of 
J. K., for life, for her separate use, independently 
of J. K. or any future husband, & after her death 
in trust for the children of B. who being sons should 
attain twenty-one or being daughters should attain 
that age or marry in equal shares. 

A year before the settlement B. went through 
the ceremony of marriage with J. K., who had 
been her deceased sister’s husband, & at the date 
of the settlement she was enceinte with a child^ 
who was born a month afterwards & attained 
twenty-one, & she died without ever having been 
lawfully married ; — Held : the child was entitled 
to participate imder the settlement. — Ebbern v, 
Fotvler, [1909] 1 Ch. 578 ; 78 L. J. Ch. 497 ; 100 
L. T. 717 ; 53 Sol. Jo. 356, C. A. 


1094 i. LimUation to issue on death 
of husband dh toife — Effect of divorce .^ — 
Boyd's T'rustejss v. Boyd (1905), 7 
F. (C^. of Sesa.) 676; 42 Sc. L. R. 435 ; 
3 2 8. L. T. 798.—SCOT. 
g. Whether time of vesting post- 


poned — Where trustees have power to 
postpone payment,] — v, 

LtTNDIK’S TBUSTSEB (1888), 16 R. (Ct. 
of Sese.) 47 ; 26 So. L. R. 28.— SCOT. 

h. New settlement with proviso safe- 


guarding rights of children under ori- 
ginal settlement — Vesting of children's 
shares on acceptance of new settle- 
ment ,] — Whyte v. Robertson (1890), 
17 R. (Ct. of dess.) 708 ; 27 So. L. R. 
555, --SCOT. 
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1101. Gift to future lUdgltimate children.] — 

Perso:^ estate settled in trust for after-bom 
illegitimate children. Upon the bill of the settlor 
the fund was transferred to him as against such 
children. — Wilkinson v. Wilkinson (1842), 1 
Y. & 0. Oh. Gas. 057 ; 6 Jur. 921 ; 62 E. R. 1059. 

1102. .] — Dover v. Alexander, No. 

1090, ante, 

1103. Gift to future children of invalid 

marriage — Deceased wife’s sister.] — marriage 
settlement executed in 1809 provided that after 
the death of the husband & wife the income should 
be held in trust for tlie children of the husband 
by the said wife & by any future wife. The first 
wife died in 1874, & in 1884 the husband married 
his deceased wife’s sister. Such a marriage was 
at that time invalid. There wore three children 
of each marriage, & the three cliildren of the second 
marriage were born before the passing of Deceased 
Wife’s Sister’s Marriage Act, 1907 (c. 47) : — Held : 
as the three cliildren of the first marriage had, at 
the passing of the Act, a vested interest in 
remainder, the case fell within sect. 2 of the Act 
& the children of the second marriage were not 
entitled to any share in the settled fund. — Re 
Springfield, Davies v. Springfield (1922), 38 
T. L. R. 203 ; 66 Sol. Jo. 268. 

See, now. Deceased Wife’s Sister’s Marriage Act 
1907 (c. 47), s. 2. 


SECT. 9.— TRUSTS IN DEFAULT OF ISSUE. 

Sub-sect. 1. — In General. 

1104. No reference to death without issue — 
Whether Implied by court — ^Intention of parties.] — 

Arts, construed against the words for the sake of 
the intent. As where the wife’s portion was to be 
laid out in land, to be settled on husband & wife, 
& the heii's of their bodies ; &: if not laid out in 
land during their joint lives, & the wife should 
die first, that the money should go to the wife’s 
brother & sister : wife dies first, leaving issue, & 
the money is not laid out in a purchase, yet the 
issue, & not the wife's brother & sister, shall have 
it ; equity supplying the words, “ if the wife dies 
without issue.” — Iventish v, Newman (171J), 1 
P. Wms. 234 ; 24 E. R. 368, L. 0. 

Annotations : — Apld. Targriis v. Puget (1751), 2 Ves. Son. 
194. Oonsd. Abbott v. Middleton, Ricketts v. Carpenter 
(1858), 7 H. L. Cas. C9. Refd. Lloyd v. Lloyd (1837), 2 
My. 6c Cr. 192. 

1106. Ultimate trust for surviving spouse — Child 
dying in lifetime of parent — Leaving issue — Whether 
grand-children entitled.] — Heurtlby v. Mason 
(1764), Amb. 621 ; 27 E. R. 403, L. C. 

1100. .] — A settlement 

directed the trustees, immediately after the decease 
of the survivor of the husband & wife, to transfer 
a fund unto & amongst all & every the son & sons, 
daughter & daughters of the husband & wife, & 
the children of such son & sons, daughter & 
daughters^ in case any of them should be dead 
leaving issue, share & .share alike ; but the child 
or children of such of the said sons & daughters 
as should be then dead were to be entitled only to 
a parent’s share ; &, in case there should be no 
child or children of the husband & wife living at the 
death of the survivor of them, then in trust to 


transfer the fund to the survivor, his or her 
exors., etc. There were three children of the 
marriage, but they all died before either of their 
parents ; two of them left children, some of whom 
survived both their grandfather & their grand- 
mother : — Held : the surviving grandchildren were 
entitled to the fund. — Green v. Bailey (1845), 14 
Sim. 036 ; 9 Jur. 636 ; 60 E. R. 604 ; suh nom. 
Green v, Barclay, 5 L. T. O. S. 473. 

1107. When trusts arise — No issue of marriage — 
Gift over on death of Issue under age.] — By a 
marriage settlement real & personal estate was 
conveyed in trust, after the deatli of the parents, 
for the childi‘en at twenty-one or marriage, but if 
no child attained that age, or, being a daughter, 
did not marry under that age, then the trustees 
were directed to convey & assign the property to 
certain pei'sons. There were never any children 
of the marriage : — Held : the instrument was 
executory k> tlie gift over took (‘ffect. — Osborn 
V, Bellman (1860), 2 GilT. 593 ; 3 L. T. 205 ; 6 
Jur. N. S. 1325 ; 9 W. R. 11 ; 66 E. R. 219. 

1108. — .] —Cardigan v. Curzon- 

Howe, No. 1117, 'post, 

1109. Dissolution of marriage.] — 

(1) A marriage settlement vested funds in trustees, 
upon trusts for the children of the marriage, & in 
default as the wife should appoint. The wife was 
divorced d vinculo, & there being no children, 
appointed to herself : — Held : a good appointment. 

(2) Children of a second marriage of the wife 
& divorced husband would not be children of “ the 
marriage ” contemplat'd by the settlement. — 
Bond v, Taylor (1861), 2 John. & H. 473 ; 31 
L. J. Ch. 784 ; 5 L. T. 445 ; 8 Jur. N. S. 1090 ; 
10 W. R. 169 ; 70 E. R. 1144. 

1110. Time for ascertainment of default — Ex- 
tinction of possibility of issue.] —Leaseholds were, 
by deed, conveyed to trustees, in trust for the 
settlor for life, & after her decease in trust to assign 
them to T., his exors., etc., “ absolutely.” But if 
T. should die without leaving any child living at 
the time of his decease, then in trust to assign to 
P., etc. : — Held : on the context, the death referred 
to was not confined to a death in the life of the 
tenant for life, & T. did not, upon the death of 
the settlor, become absolutely entitled to the lease- 
holds. — Milner v, Milner (1805), 34 Beav. 276 ; 


55 E. R. 641. . . . 

Annotation : — Rofd. -Re Heathcote’s Tiusts (1873), J Cli App. 

47, D. 

1111. Presumption of impossibility of issue.] 

Property comprised in a marriage settlement was 
limited on trust for the wife for life for her se])arate 
use, without power of anticipation, remainder to 
her husband for life, remainder to the children or 
the marriage, with an ultimate remainder to the 
husband. The wife was now fifty years old A the 
husband fifty-three, they had been married twenty- 
eight years, & there was no issue of the marriage, 
& there was evidence that it was almost, it not 
entirely, impossible that there could be eny. 
Both husband & wife were in a delicate state of 
health, & the income of the property was so smaU 
that they could not afford the comforts which in 
consequence of the wife’s health it was important 
she should have. They now applied to the ct^ 
under Conveyancing Act, 1881 (c. 41), s. 39, to 
•emove the restraint on anticipation, & to make 


PART Vin. SECT. 8. 

1101 1. When entitled — Gift to future 
iUeoUimeUe children .] — Thompson v. 
Thomas (1891), 27 L. R. Ir. 457.— 


PART VIII. SECT. 9, SUB-SECT. 1. 
k. Meaning of “ issue ** — Children 


or descendant8,]~Re Dixon’s Trusts 
(1869), 4 I. R. Eq. 1.— IR. 


, 1 — The word “ Issue ” 

iirrlnfiT fn a marriage settlement 
m& facie includes all descendants, 
n the absence of some oontrolli^ 
explanatory context is n^ to be 
irioted to children only.— Hobbs v. 


Tothill, [1895] 1 I. R- 115. IR. 


m. Includes child en ventre sa 

mire .] — Donoghub v, Brooicb (1876), 
9 I. K. Eq. 489.— IR. 


n. Power to wife to devise remainder 
to her nearest-of-kin- -No of 

appointment to silf conferred ^ — Tait B 
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Settlements. 


Sect. 9 . — Trixsis in defaxdi of issue: Svh-secis, 1, 2 
3. Sed. 10.1 

such an order binding the interest of the wife as 
would enable the capital of the trust fund to be 
applied for the benelit of the husband & wife : — 
Held: the application must be refused as the ct. 
could not assume that the wife was past child- 
bearing. — Re Warren’s Settlement (1883), 52 
L. J. Ch. 928 ; 49 L. T. G96, C. A. 

.] — See, generally. Evidence, Vol. XXII., 

pp. 173-175, Nos. 1505-1525. 

1112. Trust for “ child or children or grand- 
child ” of stranger — Living at death of survivor — 
Whether grandchildren entitled.] — A trust in a 
marriage settlement of certain stocks & securities 
for the benefit of the Imsband & wife & the children 
of the marriage, & in default of children, which 
event liappened, then, upon the death of the sur- 
vivor of the husband wife, “ for all & every the 
child <Sc cliildren or grandchild of A.” living at the 
death of the survivor of the husband tSs wife. 

The husband survived the wife, & died in Jan. 
1900. A. had thirteen children, of whom eight 
survived the husband k, five died in his lifetime, 
four unmarried, & one leaving an only child: — 
Held : “ or ” was not to be read “ and,” &, there 
being children of A. living at the period of dis- 
tribution, no grandchild took a share. — Re Coley, 
Gibson v, Gtbs(w, [1901] 1 Ch. 40 ; 70 L. J. Ch. 
153 ; 83 L. T. 671 ; 49 W. K. 165 ; 45 Sol. Jo. 164. 
Avnntdtwn •- Reid. /\V (^ouldon, Coiilden v. Coulden, [1908] 
1 Ch. 3*20. 


Sub-sect. 2. — Limitations of Uusband’s 
Fund. 

1113. Ultimate trust for right heirs of husband — 
Effect of intervening void limitations.!-- Hunt t’. 
Jones (1670), 2 Bep. C^h. 56 ; 21 E. R. 615. 

1114. Ultimate trust for next of kin — Of settlor — 

Intervening remainder void for remoteness.] — 
C. declares his term of one thousand years, in 
trust for his son T. for so many years of the term 
as he should live ; & after his death in trust for 
the issue male of T. lawfully begotten, for so many 
years, etc., as sucli issue male should live ; & when 
the issue male of T. should hai^pen to be 
extinct, then in trust for his second son, W. for 
life, remainder in trust for the issue male cJ W. for 
so many years as they should happen to live ; the 
eldest to be preferred before the youngest ; &- 

after the death of W. & from the time his issue 
male should happen to be extinct, then the 
premises to descend & continue in tlie issue male 
of the name & family of the C.’s, which should be 
next of kin, for all the residue of the term ; & 
made his son T. sole exor. & residuary legatee. 
Testator died, & T. died without issue male. The 
residue of the term shall go to the representative 
of T. contrary to the will, in which there is a plain 
affectation of a perpetuity. — Ci^iE v. Clare 
(1734), Cas. temp. Talb. 21 ; 25 E. R. 638, L. C. 
Annotations : — Consd. Phipps r. Mulgrave (1798), 3 Vee. 613; 

(Irccnwood v. Verdon (1854), 3 Eq. Rep. 181. Refd. 

Hodsell V. Russell (1739), 9 Mod. Rep* 230 ; Gower v. 

GrosveDor (1740), Barn. Ch. 54 ; Hodgosen v. Bussey 

(1740), 2 Atk. 89 ; Theebrldge v. Kilbume (1751), 2 Ves. 

Sen. 233 ; Knight v. Ellis (1789), 2 Bro. C. C. 570 ; Lyon 
Mitchell (181(5), 1 Madd. 467 • Ex p. Wynch (1854), 5 

De G. M. & G. 188 ; Wllllains v. Lewis (1859), 6 H. L. Cas. 

1013. 

1115. Intention to exclude persons 

other than statutory next of kin.] — Weir v . Van 
Tromp (1900), 16 T. L. B. 531. 

.] — See, also. Sect. 10, post. 


1116. Ultimate trust for husband’s executors — 
** Of his own family ” — Whether trust for next of 
kin.] — In a marriage settlement, the ultimate trust 
of the wife’s chattels was for the exors. or adminis- 
trators of the wife of her own family, & the ultimate 
trust of the husband’s chattels was for his exors. 
or administrators of his own family : — Held : 
though tlie same words were useci, mutatis 
mutandis, in both limitations, yet the ct. was 
justified in holding that, with respect to the wife’s 
chattels, they meant her next of kin at her death, 
& with respect to the husband’s chattels, his exors. 
or administrators simply. — Smith v. Dudley 
(1738), 9 Him. 125 ; 2 Jur. 322 ; 59 E. R. 306. 
Annotations : — Refd. A.-G. v. Malkin (1845), 2 Ph. 61; 

lie Morgan’s Trusts (1854), 2 W. It. 439. 

.] — See, also. Sect. 11, post. 

1117. Ultimate trust for settlor.] — By a settle- 
ment made in 1811, the C. family plate was settled 
upon trust for R. for life after his decease for 
J., the son & heir-apparent of E., for his life, & 
after his decease in trust for the first son of the 
body of .1. his exors. & assigns ; but if such first 
son should die under twenty-one without leaving 
issue male living at his death, then for the second 
son, his exors., administrators, A assigns, with 
like executory trusts in favour of the other sons 
of .T. ; & if 1 k‘ should not have any son or sons, 
or having such all of them should die under 
twenty-one, A some of them should lea%^o issue 
male living at his death, then in trust for the 
second son of R., his exors., administrators, 
assigns ; but if such second son should die under 
twenty-one without leaving issue male living at 
his death, then in trust for the third & other sons 
of E. ; if there should be any son of the said 
R., or the said J., who should live to attain the 
age of twenty-one years or should die under that 
age leaving issue male living at his death, then in 
trust for the settlor. R. had only one son J., 
who attained twenty-one, & died without issue : — 
Held : upon his death, the ultimate trust in 
favour of the settlor took effect, the words “ any 
son ” in the gift over being read ” any such son 
as is hereinbefore mentioned.” — Cardigan v. 
(Ttrzon-Howe (1870), L. R. 9 Eq. 358 ; 22 L. T. 
640 ; 18 W. R. 878. 

1118. Provision for survivorship & accrual.] — 

On the marriage of J. & H. a sum of stock was 
settled by deed, upon trust after the death of 
J. & H., & failure of issue of the marriage, to 
transfer the same unto, amongst & between F., 
E., W. & E. equally ; provided that if either of 
them, the said F., R., W. & E., should depart 
this life without having acquired a vested interest, 
leaving issue, the share of such person so dying 
should go to such issue, but in case cither of 
them should die without having lawful issue, then 
the share of liim, her or them so dying should 
belong to the survivors or survivor of them. 
There was no issue of the marriage. F. & R. 
died in the lifetime of ,T. & H., leaving issue. W. 
survived F., & died in the lifetime of R. without 
issue. E. survived both J. & S. : — Held: she 
was entitled by survivorship to W.’s share in the 
lund.— Re Acott’s Settlement (1859), 28 L. J. Ch. 
383. 


Sub-sect. 3. — Limitations of Wife’s Fund. 

1119. Absolute Interest for wife — In event of wife 
surviving husband — Whether possibility of future 
marriage Issue thereby considered.] — ^By a mar- 


Trustees V. Netll (1903), 6 F. (Ct. of 
Bess.) 138 ; 41 Sc. L. R.92 ; 11 S. L.T. 
438.— -SCOT. 


PART VIII. SECT. 9, SUB-SECT. 3. 
o. Whether implied trust for children 


— In default of appointment hy hue- 
hand or tuife.}^Re Regan’s Estate 
(1893), 31 L. R. Ir. 246.— IR. 
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riage settlement, certain stocks, the property of 
the lady, are assigned to trust/ces, upon certain 
trusts, for the benefit of the intended wife & 
husband, during their joint lives ; & if the wife 
should survive the husband, having children by 
him, upon trust for her during her life, <fc after 
the death both of her & her husband, upon trust 
for all her children by her then intended or any 
future husband, as she should appoint ; in 
default of appointment, upon trust for the children 
of the then intended marriage ; it was provided, 
that, if the lady should survive her intended 
husband, & there should be no children of that 
marriage who should acquii*e a vested interest in 
the property, the stocks should be upon trust 
for her, & assigned to her : the lady having out- 
lived her husband, & there being no child of that 
marriage who had acquired a vested interest : — 
Held : the lady was entitled to the stocks abso- 
lutely, without regard to the possibility of there 
being children of a future marriage. — Hanson r. 
Cooke & Hanson (1825), 4 H. J. O. 8. Ch. 45. 

1120. .] — By a settlement made 

on the marriage of K. 1). & L. B. it was provided 
that if the income given to the wife for life alter 
coverture or to the husband should become 
vested in any other person, then the trustees 
should apply it for the benefit of “ H. B. or R. D. 
and her husband or his wife &; her or his issue.” 
The husband being dead without issue the widow 
applied to the trustees to re-assign to her the 
trust fund on the ground that the settlement had 
come to an end : — Held : the discretionary trust 
extended to a future husband & the issue of such 
future marriage, & therefore the trustee's could 
not re-assign the fund. —Re Daw, Binney v. 
Daw (1918), 87 H. J. Ch. 441 ; 118 L. T. 151. 

1121. Whether limitation coalesces with 

limitation to executors — To prevent operation of 
restraint on anticipation.] — By a marriage settle- 
ment, certain real & personal prop(*ity of the 
intended wife was settled in trust for her during 
her life, for her separate use exclusive of Ik'I* then 
intended husband or any otlior husband with 
whom she might intermarry, without power of 
anticipation, & after her death upon certain 
trusts for the benefit of the children of that 
marriage &, in the event of there not being any 
such children, who should acquire a vested 
interest in the fund, then the fund was to bo 
held in trust for the intended wift‘, her exors., 
administrators Ac assigns, in case she surviv<*d her 
first husband. There was no issue of this marriage, 
& the wife having survived her first husband 
contracted a second marriage : —Held : the trust 
for her separate use thereupon came into operation 
& this limitation, & the limitation to her exors., 
administrators Ac assigns did not coalesce, Ac, 
consequently, her second husband was not entitled 
to the trust fund by his marital right. — Dixon v. 
Dixon (1838), 1 Beav. 40 ; 8 L. J. Ch. 25 ; 2 Jur. 
960 ; 48 E. R. 853. 

Failure to give absolute interest — Ground 

for rectification.] — See Nos. 856-860, arvte. 

1122. Trust for husband.] — Declaration of trust, 
on the part of the wife, of £2,000, already paid, Ac 
other £2,000, to be paid by the exors. of the 
covenantor, of the interest to husband for life, 
then to the wife for life, then to their heirs, as 
they shall direct ; proviso, that if the wife dies 
before the husband, sans issue, or the issue die 
before covenantor, then his exors. shall pay to 
the husband, if living, only £1,000. Husband 
dies, leaving his wife his extrix., & without issue : — 
Held : the husband, in consideration of his settle- 
ment, was a purchaser of the whole portion ; the 

J. — VOL. XL. 


receipt of the first £2,000 was acknowledged by 
him, Ac the security of the other ; the argument 
on deft.’s part, that tlic uses being at an end, the 
interest results, is confuted by the tenor of the 
inarriage contract : A: decr(‘cd, that the con- 
tingency, on which the proviso was to take effect, 
not having happened, the S(‘cond £2,000 belonged 
to the husband’s representatives. 

Where there is a marriage, Ac a contract for a 
portion for the wife, Ac the Imsband, in considera- 
tion thereof, makes a settlement on the wife Ac her 
issue, notwithstanding the restrictions put upon 
the wife|s fortune, though it be vested in trustees 
for particular uses, yet, if it is stipulated as the 
marriage portion, Ac in consideration of the settle- 
ment, the general property, subject to these 
limitations, is considered here as belonging to the 
husband, unless the parties have provided other- 
wise, for he is looked upon as a purchaser (Loud 
Haudwicke, C.). —Wharton v. Wh\hton (1751), 
Keny. Cli. 99 ; 96 E. R. 1322, J.. C. 

Disposition by will during husband’s life —Neces- 
sity for republication of will after husband’s death.] 
— See Married Women’s Property Act, 1893 
(c. 63), s. 3. 

See, alsOf Sects. 10-12, post. 


Sect. 10.— TRUST FOR WIFE*S NEXT OF KIN 
OR EXECUTORS SUBJECT TO HER LIFE 
INTEREST. 

1123. Ultimate trust for wife’s next of kin - 
Whether revocable.] — Settlement by a feme 9ole^ 
in contemidation of marriage, of part of her fort;une 
in trust to pay the dividends to licrself for her 
separate use for life, Ac after her death for lier 
intended husband ; after the doatli of the 
survivor to transhu* the capital according to her 
appointment by will : A: in case she sliould die 
without appointment, Ac he should be then dead, 
in trust for her next of kin, their exors., etc., 
according to Statute of Distributions. An interest 
for life only in the widow, with a power of disposi- 
lion by will. 

There was a case befoi'e Lord Alvanley upon a 
settlement in favour of next of kin, whether they 
could take a vested interest. It turns upon that, 
whether they wore intended : so that pltf. could 
disappoint them only by a will (Grant, M.R.). — 
Anderson v. Dawson (1808), 15 Ves. 532 ; 33 
E. R. 856. 

Annotations: — Distd. Godsal v. Wobb (1838), 2 Kocii, 

Mentd. Holloway v. Claikson (1843), 2 Hare, 521. 

1124-. .] — By a marriage settlement 

of the wife’s property, consisting of money in 
the frnds, a general power of appointment by 
will was given to the wife in the event of her dying 
before her husband without children, Ac in default 
of appointment there was a trust for the next of 
kin of the wife excluding the husband. But if 
the wife survived, then in default of children, in 
trust for the wife absolutely. The father of the 
wife joined in the settlement, Ac covenanted to 
pay an annuity to his daughter. During the life 
of the husband Ac wife debts were contrac^d by 
the wife. There were no children, Ac the impos 
sibility of there being any was not questioned : — 
Held : upon the application of the wife Ac with the 
approbation of the husband the next of kin being 
mere volunteers, Ac not within the marriage 
consideration, the corpus of the trust funds 
might be applied in payment oi debts. — Paul v. 

p P 
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Sect, 10 . — Trust for vnje's next of kin or executors 
subject to her life interest. Sects. 11 & 12: 
Svh-scct. 1, ^.1 

Paul (1880), 15 Ch. P. 580 ; 50 L. J. Ch. 14 ; 43 
L. T. 239 ; 29 W. R. 281 . 

Annotaiions :~Ovet^. Paul v. Paul (1882), 20 Ch. D. 742. 
Reid. lie Coghlan, Bro\ighton v. Broughton (1894), 8 R. 
384. 

1125. .] — By a marriage settlement 

the wife’s property was settled, after life estates 
in the husband &- wife & in default of children, in 
the event of the wife surviving, on her, & in the 
event of the husband surviving, as the wife shoidd 
by will appoint, &> in default, on her next of kin, 
excluding the husband: — Held: the trust in 
favour of the next of kin could not be revoked, & 
although there was no possibility of issue, the 
husband &; wife together were not entitled to 
the corpus of the settled fund. — Paul v. Paul 
(1882), 20 Ch. D. 742 ; 51 L. J. Ch. 839 ; 47 L. T. 
210 ; 30 W. R. 801, O. A. 

Annotaiion : — Reid. Meredyth v. Moitidyth, [1895] P. 92. 

1126. On bankruptcy of husband.] — A 

trader, on his marriage, received a fortune of 
£5,000 with his wife ; & settled a sum of stock 
in trust for himself for life, with limitations over 
for the benefit of his wife & children, in the event 
of his becoming bankrupt or insolvent. It was 
provided that, if he should survive his wife, & 
the issue of the marriage should fail, & he should 
then be or should have been bkpt., fifteen sixty- 
sixths of the stock should belong to the wife’s 
next of kin in blood. No part of the £5,000 was 
settled ; but the whole of the settled fund was 
the husband’s property, <fe it did not appear, from 
any of the expressions in the settlement, what 
was the consideration for the provision as to fifteen 
sixty-sixths of the stock : — Held : the limitations 
over in the event of the bkpey. of the husband, 
were good as to fifteen sixty-sixths of the trust 
fund, that being the proportion of the trust 
fund which the wife’s fortune would have pur- 
chased, but were void as to the remainder. — 
Lester v. Garland (1832), 5 Sim. 205 ; Mont. 
471 ; 1 L. J. Ch. 185 ; 58 E. R. 314. 

Annotations : — Reid. Fraser v. Thompson (18.59), 1 Glff. 

49 ; Mackintosh v. Pogosc, [1895] 1 Ch. 505. Mentd. 
Whitmore v. Mason (1861), 2 John. & H. 204. 

1127. ^ Claim against husband’s estate.] — 

Upon a marriage in 1818, a sum of £400 was handed 
over by the wife to the husband, & the husband 
executed a bond for repayment with interest at 
the expiration of six months, if required by the 
trustees of the marriage settlement. The trusts 
of the settlement were to pay the interest to the 
husband for life, then to the wife for life, & then 
for the benefit of the children, but if no children 
to transfer the trust funds to the next of kin of 
the wife. The husband died in 1853, leaving his 
wife his sole legatee & extrix., & his wife died in 
1864. There were no children, & there had been 
no repayment & no demand : — Held : the trustees 
were entitled to claim the £400 on behalf of the 
wife’s next of kin against the husband’s estate. — i 
Mills v. Borthwick (1805), 35 L. J. Ch. 31 ; 12 
L. T. 600 ; 11 Jur. N. S. 558 ; 13 W. R. 707. 
Amwtation : — Consd. Re Dixon, Heynes v. Dixon, [1899] 83 

L. T. 129. 

1128. Ultimate trust for executors of wife’s 
mother — After death of husband & wife — Death of 
husband & wife during mother’s life — Whether gift 
fails.] — IIORSEMAN V. Abbey (1819), 1 Jac. & W. 
381 ; 37 E. R. 420. 

Annotations : — Ck)nsd. Morris v. Howes (1846), 16 L. J. Ch. 
121. Reid. Holloway v. Clarkson (1843), 2 Hare, 521. 

1129. In default of appointment by wife — 

No appointment during first coverture — Whether 


subsequent appointment avoids ultimate trust.] — 

By a marriage settlement, a sum of £1,000 was 
charged upon real estates of the husband, for such 
persons as the wife should, by deed or will, during 
his coverture, appoint ; & in default of appoint- 
ment, for the exors.. administratora & assigns of 
the wife’s mother, who was then living : — Held : 
the power of appointment could only be exorcised 
during the continuance of the coverture, & an 
appointment of £1 ,000 after the death of the hus- 
band was void, & the £1,000 formed part of the 
personal estate of the wife’s mother, by virtue 
of the limitation to her exors., administrators & 
assigns. — Morris v. Bowes (1846), 16 L. J. Ch. 
121 ; 8 L. T. O. 8. 229 ; 10 Jur. 955, L. C. 

1130. Ultimate trust for wife’s executors — Wife 
predeceasing husband — Whether trust for wife’s 
next of kin.] — Trust in a marriage settlement, to 
raise a sum of money charged on the settled 
estate, at the end of twelve months from the 
decease of the survivor of the husband & wife, 
& to pay same to the exors. or administrators 
of the wife : — Held : upon the whole scope & 
context of the instrument a trust for the next of 
kin of the wife, although she died in the husband’s 
lifetime. — ^B ulmer v. Jay (1834), 3 My. & K. 
197 ; 40 E. R. 75, L. 0. 

Annotations: — Distd. Wallis v. Taylor (1836), Donnelly, 
162. Apld. Smith v. Dudley (1838), 2 Jur. 322. Distd. 
Daniel v. Dudley (1841), 1 Pb. 1 ; Mackenzie v. Mackenzie 
(1851), 3 Mac. Sc G. 659. Consd. Page v. Soper (1853), 11 
Hare, 321. Refd. Allen v, Thort) (1843), 13 L. J. Ch. 5 ; 
Holloway v. Clarkson (1843), 2 Hare, 521 : Morris v, 
Howoh (1845), 4 Hare, 599; A.-G. v. Malkin (1846), 2 
Ph. 64. 

1131 . ,] — ] 3 y a marriage settle- 

ment a sum of money, the property of the wife, 
was vested in trustees in trust for the separate use 
of the wife during her life. Sc after her decease in 
trust for the husband during his life, & after the 
death of the survivor, upon certain trusts for the 
children, & in default of children, who, being sons, 
should attain twenty-one, or being daughters, 
should attain that age or marry, in trust for such 
person or persons as the wife should, notwithstand- 
ing her coverture, by deed or will appoint, & in 
default of appointment, in trust to pay & transfer 
same to the exors. or administrators of the wife : — 
Held : under the ultimat^e limitation to the exors. 
or administrators of the wife the fund did not 
belong to the next of kin of the wife, in exclusion 
of the husband, but passed to the administratrix 
of the wife as part of her general personal estate. — 
Daniel v. Dudley (1841), 1 Ph. 1 ; 41 E. R. 531, 
L. C. 

Annotations: — ConBd. Holloway v. Clarkson (1842), 6 Jur. 
923. Apld. Allen v. Thorp (1843), 7 Beav. 72 ; M-ackenzle 
V. Mackenzie (1851), 3 Mac. & G. 569. Refd. Morris v. 
Howes (1845), 4 Haro, 599 ; A.-G. v. Malkin (1846), 2 
Ph. 64 ; Page v. Soper (1853), 11 Hare, 321 ; Dixon v. 
Dixon (1857), 24 Boav. 129. Mentd. Johnson v. Johnson 
(1843), 3 Hare, 157 ; Long v. Watkinson (1852), 17 Beav. 
471; Re Morgan's Trusts (1854), 2 W. R. 439 ; Re 
Seymour’s Trusts (1869), 28 L. J. Ch. 765 ; Re Clay, 
Clay V. Clay (1885), 64 L. J. Ch. 648. 

1132. .] — The ultimate trust in a 

marriage settlement of a fund belonging to the 
wife, was to her exors. or administrators : — Held : 
(1) the surviving husband, who was her adminis- 
trator, & not her next of kin, was entitled ; (2) if 
by those words her next of kin were intended, then 
that the next of kin at the death of the wife, & not 
of the husband, who was tenant for life, were 
entitled. 

(3) By a marriage settlement, a fund belonging 
to the wife was settled on the husband & wife for 
their respective lives, with remainder to the 
children of the marriage, to be vested at twenty- 
one or marriage ; & in case no children should 
attain vested interests, which happened, then as 
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the wife should appoint ; & in default unto the 
exors. or administrators of the wife. The wife 
predeceased the husband, & made no appointment. 
There was one child only of the marriage, who 
survived her mother, but died without attaining a 
vested interest : — Held : the ultimate limitation 
was in favour of the wife’s administrator, & not of 
her next of kin. — ^Allbn v. Thorp (1843), 7 Bcav. 
72 ; 13 L. J. Ch. 5 ; 49 E. R. 990. 

Annotations : — Generally^ Mentd. Long v. Watklnsou (1852), 

17 Bear. 471 ; He Seymonr’H Trusts (1859), 28 L. J. Ch. 

765 ; Rc Clay, Olay r. Clay (1885), 54 L. J. Ch. 648. 

1133. J- .J — A sum of money was 

bequeathed in trust for several tenants for life in 
succession, with remainder to such persons as one 
of them, who was a married woman, should by 
will appoint, & in default of such appointment, 
“ to & for the benefit of her exors. or administra- 
tors.” The lady died without making any api^oint- 
mont : — Held : her personal representative took 
the reversionary interest in the fund, not bene- 
ficially nor in trust for her next of kin, but as part 
of her estate. — ^A.-G. v. Mai.kin (1840), 2 Ph. 64 ; 
1 Coop, temp, Oott. 237 ; 10 1.. ,T. Ch. 99 ; 9 

L. T. 0. 8. 69 ; 10 Jur. 955 ; 41 E. R. 800, L. C. 
Annotations .— Apld. Maokonzie v. Maokeuzio (1851), 3 

Mac. & G. 559. Refd. Morris v. Howos (1846), 16 L. J. Ch. 

121 ; Re Crawford’s Trusts (1854), 2 Drew. 230 ; A.-Q. 

V, Maxwell (1860), 2 L. T. 334 ; Re Ware, Curnberlege v. 

Gumberlego-Waro (1890), 45 Ch. D. 269. Mentd. Mozley 

V. Alston (1847), 4 lly. & Can. Cas. 636 ; Long v, Watkln- 

son (1852), 17 Boav. 471 ; Re Morgan’s Trusts (1854), 2 

W. 11. 439 ; Re Seymour’s Trusts (1859), 28 L. J. Ch. 765 ; 

A.-G. V. Partington (1864), 3 H. & C, 193 ; A.-G. v. Cleave 

(1873), 31 L. T. 86 ; Re Clay, Clay v. Clay (1885), 54 

L. J. Ch. 648. 

1134. Trust for executors & 

administrators of wife’s own family.] — Smith v, 
Dudley, No. 1116, ante, 

1135. Property passes to adminis- 

trator — Husband.] — By a marriage settlement, a 
reversion in real estate was conveyed to trustees, 
in trust, at the request of the husband & wife, or of 
the survivor, to sell, & the proceeds were settled 
on the husband & wife for life, with remainder to 
the children, &, in default thereof, to such person 
as the wife should appoint, & in case of no appoint- 
ment, to the use of the heirs, exors., & administra- 
tors of the wife, according to the nature & property 
of the premises. The wife died without issue, & 
without having exercised the power ; the husband 
took out administration to his wife, & required the 
trustees to sell the reversion : — Held : he was 
entitled to have it sold, & to have the proceeds as 
administrator of his wife. — Warbubton v, Had- 
FIELD (1837), 6 L. J. Ch. 203 ; 1 Jur. 164. 

1136. .]— Allen v. Thorp, 

No. 1132, ante, 

1137. .] — Daniel v, Dudijey, No. 

1131, ante, 

1138. In default of appointment by will — 

Whether wife entitled to absolute Interest — Settle- 
ment in contemplation of future marriage.] — By a 
marriage settlement, the wife’s property was 
vested in trustees, in trust for her separate use for 
life, independently of her then or any future hus- 
band, without anticipation, with remainder, in the 
events which happened, as she should, notwith- 
standing her coverture, appoint by will, &, in 
default of appointment, in trust for her exors. & 
administrators : — Held : the lady &: an after-taken 


husband were entitled to a transfer of the settled 
mnd.— Malcolm v. O’Cali.aghan (1835), 5 L. J. 




HTuSod’uMSi/DonncUT^^^^ 

daffi'c's 

Settlmt. (1850), 1 H. & Tw. 635. 

~ ~ — .]— Page v, Sopeu, No. 

1021, ante. 


Sect. 11.— TRUSTS FOR HEIRS. 

1140. Limitation to “right heirs ’’—Whether 
husband entitled as administrator.] — By a marriage 
settlement certain personal property of the in- 
tended wife was assigned to trustees, in trust for 
the wife for life, & after the death of the survivor, 
& in default of issue of the marriage, to the right 
heir or heirs of Die wife. The wife died without 
issue, in Die lifetime of her husband, who took out 
letters of administration to her effects : — Held : the 
husband did not acquire as the administrator of 
his wife, an absoluti^ interest in the settled pro- 
perty. — Neweniiam V. PiTTAR (1838), 7 L. J. Ch. 
300. 

1141. Whether next of kin entitled.] — 

Personal estate was settled on a husband & wife 
successively for life, with remaindt'i* to their 
children, A, on failure of children, “ tlien to the 
right heirs ” of the survivor of the husband & 
wife : — Held : under the last limitation, the heir- 
at-law of the survivor, & not the next of kin, was 
entitled. — Hamilton v. Mills (18G1), 29 Beav. 
193 ; 3 E. T. 706 ; 64 E. R. 601 . 

Annotations .‘—Distd, Re Philpe’ Will (1869), L. 11. 7 Kn. 

151. Reid. Re Preston’s Trusts (1863), 1 Now Rop. *70. 


Sect. 12.— TRUSTS FOR NEXT OF KIN. 

Sub-sect. 1. — Apart from Statute. 

A. In General, 

1142. Who are next of kin — Nearest blood rela- 
tions.] — (1) A. assigned a fund to trustees, upon 
trust to pay the interest to B. for liis life, & after 
his decease to pay, transfer, Ac assign Die same 
among B.’s rhiklrcn, & if no child of B., from & 
immediately after the decease of B. ujion trust to 
pay, transfer, Ac assign the same as A. sliould 
appoint, Ac in default of appointment, to pay, 
transfer, & assign tlio same to such person or 
persons as should at the time of the decease of A. 
be A.’s next of kin. A. died in the lifetime of B. 
without having made any appointment ; Ac B. 
died without issue. B. is not excluded from the 
benefit of the limitation to A.’s next of kin. 

(2) B. was the only surviving brother of A., & 
there were children of a deceased brother of A. ; — 
Held : the words “ next of kin,” used aimpliciter^ 
are to be taken to mean ” nearest of kin,” Sc conse- 
quently B.’s personal representatives were entitled 
to the whole fund. — Elmsley v. Young (1836), 2 
My. & K. 780 ; 4 L. .T. Ch. 200 ; 39 E. R. 1142 ; 
ajfg, (1833), 2 My. Sc K. 82. 

Annotations : — As to (1) Consd. Urquharl, v. Urquhart (1844), 

13 JSlm. 613. Refd. Jonnings v, Nowman (1839), 3 Jur. 

748. As to (2) Apld. Cooper v. Denlaon (1843), 13 Sim. 

290. FoUd. Withy v. Mangles (1843), 10 Cl. & Flu. 215. 

Distd. Booth V. Vicars (1844), 1 Coll. 6 ; Doody v, Higgins 


PART VIII. SECT. 11. 

Time for ascertaining heirs — 
e hypothesis is death wUhout issue 
— At death of person to whom hypothesis 
refers,] — Anderson’s Trustees r. 
Forrest, [1917) S. C. 321 ; [19171 1 
S. L. T. 142.— SCOT. 


PART VIII. SECT. 12, SUB-SECT. 1. 

q. Who are neai-of-kin —Daughter of 
deceased brother,] — A sum of money 
was settled upon A. on her marrlagre, 
& upon her death without leaving 
Issue, “ In trust for the persons legally 
entitled thereto, as next-of-kin of A.” 


A. died without issue, leaving a brother 
& sister & a niece surviving her, the 
daughter of a deceased brother : — 
Held : under the settlement, the niece 
of A. was entitled, with the brother 
& sister of A., to a distributive share of 
the sum settled, -Kidd v, Frazer 
(1851), 18 L. T, O. S. 13.— IR. 

P p 2 
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Settlements. 


Sect. 12. — Trusts for next of kin: Sub-sect, 1, A. 
iSk B. ; sub-sect. 2, A„B, C.] 

(1866), 2 K. & J. 729. Apld. Rook v. A.-G. (1862), 31 
Beav. 313 ; Harris v, Newton (1877), 46 L. J. Ch. 268. 
Retd. Butler v. Bushnell (1834), 3 My. &; K. 232 ; Soott 
V. Moore (1 844), 13 L. J. Ch. 283 ; Smith v. Palmer (1849), 
7 Hare, 225 ; Horn v. Coleman (1863), 1 Sm. & G. 169 ; 
He Saunders* Trust (1857), 3 K. & J. 152 ; Avison v. 
Simpson (1859), John. 43 ; In the Goods o/McVicar (1869), 
L. R. 1 P. & D. 671. 


1143. .] — Withy v. Mangles, No, 

1148, post, 

1144. .] — Halton V. Foster, No. 

1159, post. 

1145. Sisters.] — Limitation by settle- 

ment of personal property “ to next of kin in equal 
degree,' ’ passes the property to a surviving sister, 
in exclusion of children by a deceased brother. — 

V. (1816), 1 Madd. 36; 66 E. R. 14; 

8uh vom. Worthington v. Stother, cited in 10 
Cl. & Fin. at p. 251 ; sub nom. Worthington v. 
Statham, cited in 3 Swan, at p. 314. 

Annotations: — Retd. Brandon d. Brandon (1819), 3 Swan. 

312 ; Withy v. Mangles (1843), 10 Cl. & Fin. 215. 


1146. .] — Lucas v. Brandreth 

(No. 2), No. 1158, post. 

1147. Children of deceased brother.] — 

r. , No. 1145, a7iie. 

1148. Parents.] — (1) By the settle- 
ment made on the marriage of E., the utlimate 
limitation of a sura of £10,000, which her father 
thereby covenanted to pay, was “ to such person 
or persons as at the time of her death should be 
her next of kin.” E. died, leaving her husband & 
a child of the marriage, & her own father & mother, 
surviving : — Held : the father, mother, child 
of E. were equally her next of kin, & were entitled, 
under the limitation, to the £10,000 in joint 
tenancy. 

(2) By a marriage settlement, the wife’s portion 
was limited to her for life, remainder to her hus- 
band for life, remainder to the children of the 
marriage to be vested at twenty-one or marriage, 
& in case none should attain that age or marry, 
then in trust for the brothers Sc sisters of the wife 
or their issue, as she should appoint ; Sc in default 
of appointment, in trust for her next of kin : — 
Held : the child of the marriage was not excluded 
from taking under the ultimate limitation, 

(3) Under the ultimate limitation of a trust 
fund in a marriage settlement ” for such person 
or persons as, at the time of the death of E. should 
be her next of kin ” ; — Held : those who at the 
death of E. were nearest to her in proximity of 
blood, & not those who would be entitled to E.’s 
personal estate in case of intestacy, under Statute 
of Distributions were intended. — Withy v. Man- 
gles (1843), 10 Cl. & Fin. 215 ; 8 Jur. 09 ; 8 E. R. 


724, H. L. 

Annotations: — As to (3) Consd. Eidd v. Frazer (1851), 18 
L. T. O. S. 13 ; Horn v, CJoleman (1853), 1 Sm. & G. 169. 
Extd. Avison v. Simpson (1859), John. 43. Apld. Halton 
V, Foster (1868), 3 Ch. App. 605. Distd. lie Gray’s Settlmt., 
Akers v. ^ars, [1896] 2 Ch. 802. R^d. Doody v, Higgins 
(1856), 2 K. & J. 729 ; White v. Sprlngett (1869), 4 Ch. 
^p. 300 ; Harris v. Newton (1877), 46 L. J. Ch. 268 ; 
Keay v. Bonlton (1883), 26 Ch. D. 212 ; Hutchinson v. 
National Refuges for Homeless & Destitute Children. 
[1920] A. C. 795. 


1149. Child of marriage.] — Withy v. 

Mangles, No. 1148, ante. 

1150. Brothers.] — Trust under a deed 

for such person or persons as, at the time of the 
death of A., shall be the next of kin of B., his wife, 
& would be entitled to her personal estate, as 
if she had died sole & unmarried. B. died in the 
lifetiine of A., having five brothers ; four died in 
the life of A. : — Held : the surviving brother 
alone was entitled. — lie Webber’s Settlement 


(1850), 17 Sim. 221 ; 19 L. J. Ch. 445 ; 60 K. R. 
1114. 

Annotation: — Ezpld. Nichols v. Haviland (1856), 1 K. &; J. 
504. 

1151. Person taking Interest under settle- 

ment.] — Elmsley V. Young, No. 1142, ante. 

1152. Effect of Illegitimacy of wife — Right of 
husband to take — As administrator.] — By a 

marriage settlement a fund, the property of the 
wife, was settled on her & her husband Sc their issue, 
&, in default of issue, on the wife’s next of kin. 
The wife, who was illegitimate, died without issue, 
Sc her husband administered to her ; — Held : the 
Crown was not entitled to the fund ; but it belonged 
to the husband as administrator to his wife. — 
Hawkins v. Hawkins (1834), 7 Sim. 173 ; 4 

L. J. Ch. 9 ; 58 E. R. 803. 

Annotation Reid. He Bacon’s Will, Camp v. Coe (1886), 31 
Ch. D. 460. 

1153. .]— Anon. (1858), 1 Giff. 392 ; 

65 E. R. 970. 

Annotation: — Oonsd. Wollaston v. Berkeley (1876), 2 Ch. D. 
213. 

1154. Trusts of settlement exhausted — Rights of 
personal representative of settlor.] — By a settle- 
ment made on the marriage of L. & G., L. agreed 
that ho would, after the marriage, transfer to the 
trustees a sum of Consols, Sc O. assigned unto the 
same trustees some Portuguese bonds. The 
trustees were to pay the income of the (Consols to 
L, for life. Sc after his death to pay it to G. for life. 
Sc after the death of the survivor, in trust for the 
cliildi'en of the marriage. Sc if none, in trust for 
the survivor of L. & G., his or her exors. Sc adminis- 
trators. The trustees were to pay the income of 
the bonds to L. during his Sc G.’s joint lives. Sc 
in case he should survive, then, after G.’s decease, 
to transfer the bonds to whom she might appoint 
by will. Sc in default of appointment, to her next 
of kin ; but if she should survive L., then in trust 
to transfer the bonds to her, her exors. or adminis- 
trators. After the marriage, the Consols were 
transferred to the trustees. L., by will, gave 
to his wife the whole of his property absolutely, Sc 
G. bequeathed the whole of her property to her 
husband for life. Sc after his death, to her sisters. 
Both husband Sc wife, who left Liverpool, in Apr. 
1874, in the Liberia^ were, with all hands on board, 
drowned at sea : — Held : the funds settled belonged 
to the legal personal representatives of each settlor. 
— ^Wollaston v. Berkeley (1876), 2 Ch. D. 213 ; 
45 L. J. Ch. 772 ; 34 L. T. 171 ; 24 W. R. 360. 

B. Nature of Estate Taken. 

1155. Whether Joint tenancy.] — Withy v. 
Mangles, No. 1148, ante. 

1156. Joint tenancy for life.] — Lucas ?\ 

Brandreth (No. 2), No. 1168, post. 


Sub -SECT. 2. — Statutory Next of Kin. 

A. What Constitutes Reference to Statute. 

See, now. Administration of Estates Act, 1925 
(c. 23), 8. 50. 

1157. Implied reference — Reference to death un- 
married.] — On a limitation by settlement “ to the 
next of kin of A. of her own blood Sc family, as if 
she had died sole Sc unmarried,” the next of kin 
take as under Statute of Distributions. — Cotton 
V. Scabancke (1815), 1 Madd. 45 ; 66 E. R. 18. 
Annotations: — Refd. Halton v. Foster (1868), 3 Ch. App. 

505. Mentd. Grieves v. Rawloy (1852), 10 Hare, 63. 

1158. .] — (1) The ultimate limitation 

in a marriage settlement was “ for the next of kin 
of the wife as if she had not been married, not 
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including the husbands of both or either of her 
sisters ” ; — Held : the sisters, who were her next 
of kin took as joint tenants. 

It is no doubt settled, that if, in a casf^ of this 
description there is a direct or implied reference 
to Statute of Distributions, the next of kin take 
as tenants in common ; if therefore this settle- 
ment had stated that the next of kin were to take 
according to the statute in the same manner as 
if B. had died intestate 1 should have held that 
the daughters took as tenants in common. , . . 
It would be too strong an alteration of the deed 
to draw from the words “ as if she had not been 
married ” a reference to Statute of Distribu- 
tions. . . . Finding then in this deed, no words 
of reference to Statute of Distributions or to an 
intestacy & finding no words of severance, I think 
tlie sistei's as next of kin take as joint tenants 
(Komilly, M.B.). 

(2) By a marriage settlement, real estates were 
conveyed to trustees & “ their heirs upon trusts 
for the parents for life & afterwards for the chil- 
dren, & in default as the wife should appoint & 
in default for her next of kin. The gift to the 
next of kin contained no words of inheritance : — 
— Held : they took for life only. — Lucas v. Brand- 
RETH (No. 2) (1860), 28 Beav. 274 ; 2 L. T. 785 ; 
6 Jur. N. S. 945 ; 54 E. B. 371. 

Annoiaiions : — Js to (2) Consd. He Irwin, In\in v. l*arkeh, 
|li)()41 2 Oh. 752; He Tringham’s TriislH, Tringham r. 
(iicriihill, (1U04] 2 Ch. 487 ; He Bostock’s Settlmt., 
Nornsh v. Bobtock, [li)21J 2 Ch. 469. Refd. Tatham v. 
Veinon (1861), 29 Bcav. 604; He Whibton’s Settlmt., 
Lovatt V. Williamfion. [1894] 1 Ch. 661 ; He Hudson, 
Kuhne V, Hudson (1895), 72 L. T. 892. 

1159, .] — Testator gave a legacy to 

his daughter for life, & in default of issue, in 
trust, “ for her next of kin in blood as if she had 
died unmarried.” Tiie daughter died without 
issue : — Held : the only surviving sister of the 
daughter was entitled to the legacy in (‘xclusion 
of children of deceased brothers sisters, for that 
the words “as if she had died unmarried ” did 
not point to the mode of distribution in cases of 
intestacy, <fe “ next of kin,” therefore, must be 
taken as meaning nearest relations, & not persons 
entitled as next of kin according to the statute. 
— H ALTON V, Foster (1808), 3 Ch. App. 505 ; 37 
L. J. Ch. 547 ; 18 L. T. 623 ; 16 W. 11. 683, L, JJ. 


AnnotaiioTUs : — Consd. He Gray’a Settlmt., Akci’s v. Scars, 

118961 2 Ch. 802. Reid. Day r. Day (1870). 18 W. 11. 417 ; 

Harris v. Newton (1877), 25 W. K. 228 ; Bngg v. Bri^g 

(1885), 54 L. J. Ch. 464. 

1160. .]— In a gift to next of kin a 

reference to the death of the propositus intestate 
imports division among blood relations according 
to Statute of Distributions. 

Consols were settled on trust after the deatli of 
M. for “ the next of kin in blood to M. ... in case 
she had so died intestate & unmarried ” :—Held : 
cliildren of deceased brothers sisters of M. 
were entitled as well as living brothers & sisters 
to share in the fund. — Re Cray’s Settlement, 
Arers V. Sears, [1896] 2 Ch^ 802 ; 65 L. J. Ch. 
858 ; 75 L. T. 407 ; 40 Sol. Jo. 702. 

1161 . Reference to intestacy.]— Lucas v. 

Brandreth (No. 2), No. 1158, ante. 

1162. .]—Re Gray’s Seitlement, 

Akers v. Sears, No. 1160, ante. 


B, Surviving Spouse. 

SeCy now. Administration of Estates Act, 192o 
(c. 23), s. 50. ^ , 

1168. Whether next of kin— Wife.]— A widow, 
as such, cannot take under a limitation to the next 
of kin of her husband according to Statute of 
Distribution, 1670 (c. 10). 

In a marriage settlement, the ultimate limita- 


tion of a fund was to such persons “ as would, at 
the decease of the husband, be entitled to his 
personal estate, as his next of kin, according to 
the statute for the distribution of personal estate 
of persons dying intestate, if the husband had 
died intestate without having been married to 
A.,” his wife. The wife died, & the husband 
married again & died : — Held : his widow took 
nothing under this limitation. — Cholmondeley 
V. Ashburton (Lord) (1843), 6 Beav. 86 ; 12 
L. J. Ch. 337 ; 49 E. R. 757. 

1164. .] — In a marriage settlement, 

the ultimate limitation of a fund provided by the 
husband was, “ for his next of kin or personal 
representative in a duo course of administration 
according to Statute of Distribution, 1670 (c. 10).” 
There was a similar limitation mutatis mutandis 
of the fund provided by the wife. The ct., 
rejecting the claims of the husband’s exors. & of 
his residuary legatee, k> excluding his widow : — 
Held : the next of kin were entitled to the fund 
provided by the husband. — Kilner v. Leech 
(1847), 10 Beav. 362 ; 16 L. J. Ch. 503 ; 10 L. T. 
O. S. 202 ; 11 Jur. 850 ; 50 E. K. 621. 


Annotation : — Refd. Horn v. Coleman (1853), 22 L J. Ch. 

779. 

1165. — — .] — In a post-nuptial settlement 

the ultimate limitation of a fund settled by the 
liusband was for his ” next of kin in blood accord- 
ing to Statutes for the Distribution of Intestates’ 
Effects, & in the manner in which the same 
would have been distributed if he had died pos- 
sessed thereof intestate,” The husband died in 
the lifetime of his wife : — 11 eld : his widow was 
not entitled to share in the fund with his next of 
kin. — lie Fitzgerald (1889), 58 L. J. Ch. 062 ; 61 
L. T. 221 ; 37 W. R. 552. 

1166. - — Husband.] — Trust under marriage 
settlement for the next of kin of the wife, subject 
to her appointment by will with two witnesses : 
apiiointmcnt in havour of the husband by an 
unattested will being void, the children are 
entitled, not the husband ; who is not of km to 
his wife ; & whose claim to her personal property 
is not in that character under the statute, but 
jure mariti ; & in this case according to the plan 
of the settlement he was not intended. — W ait v. 
Watt (1796), 3 Vcs. 244 ; 30 E. R. 992, L. C. 

A nnotaiions .-—Reid. Anderson v. Dawboii ( 1 808 ), 1 5 Vuh. 

532 ; Bailey v. Wnght (1811), 18 Vos. 49. Mentd. Dyke 

r. Wolford (1848), 5 Moo. 1». C. C. 434. 

.] — Under a limitation in a 

marriage settlement of the wife’s property, in 
default of her appointment, for her next of km or 
nersonal representative, the husband not entitl^. 
— ^Bailey r. Wright (1811), 18 Ves, 49 ; 34 L. R. 
236; affd, (1818), 1 Swan. 39; 1 Wils. Ch. 15, 
L 0 

.-—Consd. Bulmer J®?. ?R^vn ?86^’ 

197 ; He Best’s Settlmt. TnistA (1874), L. R. 18 Dq. 686. 

^^68. •]— Orafftey V. Humpaoe, No, 

495 ante 

1^69 .]— Under a limitation in a 

settlement in the event of the wife dying without 
leaving children in the lifetime of the husband, m 
trust for such persons as at the decease of the 
would have become entitled thereto under Statute 

of Distribution, 1670 (c. 10) 00 ^ 

nof fpkfi.— Noon v, Lyon (1875), 33 L. T. 199. 


C. As if Wife had died “ without having been 
Married 

1170 Words to have ordinary meaning— Unless 
circumstances or context show contrary Intention.] 
—By a settlement made on the marriage of a 
widow which contained a recital showing that she 
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Settlements. 


/Sect. ]2 . — Trusts for next of kin: tSub-sect, 2, C. 

&D.] 

had children living by her first husband, but 
which made no provision for such children, her 
property was assigned to trustees upon trust, if 
there should be no issue of the intended marriage, 
wliich happened, after the deaths of her intended 
husband & herself, for those persons who, under 
Htatutes for the Distribution of Intestate Estates, 
would have been entitled thereto in case she had 
died absolutely possessed thereof “ without ever 
having been married ” : — Held : there being no 
context, the words “ without ever liaving been 
married ” ought to have their ordinary meaning, 
& therefore th^e persons ent itled imdor the ultimate 
trust were the i>ersons who would be the next of 
kin of the lady if she had died a spinster. — 
Emmins V. Bradford, Johnson v. Emmins (1880), 
13 Ch. D. 403 ; 49 D. J. Oh. 222 ; 42 L. T. 45 ; 
28 W. R. 531. 

A7inotationfi CoJiEd. /iV Watson’s Trusts (1886), 55 L. T. 

316. N.F. Stoddart r. Savillc, fl894J 1 Ch. 480. Distd. 

Re Mare, Mare r. Howoy, [1902] 2 Ch. 112. FoUd. Re 

Brydone’b Settlmt., Cobb v. Blackbumo, [1903] 2 Ch. 84 ; 

Rc Smith’s SetUmt., Willdns v. Smith, [1903] 1 Ch. 373 ; 

Boyce V. Wasbrongh, [1922] 1 A. C. 42.'). Befd. Re 

Sergeant, Mertens v. Walley (1884), 26 Ch. D. .575. 

1171. .] — The words in question ought 

prhnd facie to be construed according to their 
natural meaning, which would exclude issue of the 
wife, unless there be something in the context 
or in the circumstances of the case which shows 
that the words were not intended to bear that 
meaning. 

By a settlement made on the marriage of a 
spinster a fund belonging to her was vested in 
trustees, upon trust to pay the income to her 
during the joint lives of herself her husband, & 
after the death of either of them to pay the income 
to the sui’vivor during his or her life, & after the 
death of the survivor to hold the fund in 
trust for the child or children of the marriage 
as the husband & wife sliould by deed Jointly 
appoint, &; in default of appointment as the 
sui'vivor should by deed or will appoint, & in 
default of appointment in trust for the children, 
of the maiTiage equally who being sons should 
attain twenty-one, or being daughters should 
attain twenty-one or marry. If there should be 
no child, who being a son should attain twenty- 
one “ or being a daughter should attain that age 
or marry, then, without prejudice to the prior 
trusts, if the wife should die before the husband, 
the trustees were, after his death & such default 
or failure of cliildren, to hold the fund upon such 
trusts as the wife should by will appoint, & in 
default of appointment upon trust for the persons 
who would have been entitled thereto as her 
statutory next of kin at her death “ if she had 
died possessed thereof intestate &; without having 
been married.” The marriage took place in 1870. 
The wife died in 1871, intestate, leaving twin 
infant children, who both died a few months after 
their mother. In 1901 the husband died. No 
appointment had been made under the powers 
contained in the settlement : — Held : the solo 
statutory next of kin of the wife at the time of 
her death, excluding the infant children, was 
entitled to the fund. — Re Bbydone’s Settlement, 
('OBB V. Blackburne, [1903] 2 Ch. 84 ; 72 L. J. 
Ch. 528 ; 88 L. T. 014 ; 61 W. R. 497 ; 47 Sol. Jo. 
490, C. A. 

Annotation: — FoUd. Boyce r. Wafibrough, [1922] 1 A. C. 

425. 


1172. — - .J — ^Boyce V. Wasbrough, No. 

161, ante. 

1173. Whether Issue excluded.] — Clarke v. 
Coij:^, No. 1188, post. 

1174. .] — By a marriage settlement, per- 
sonalty belonging to the intended wife was settled 
in trust for her separate use for her life, & subject 
thereto as she should by deed or will appoint ; & 
in default of appointment, in case she should 
predecease her husband, in trust for such persons 
as under Statutes of Distribution would have 
become entitled thereto at her death if she had 
died intestate without having been married. 
It was declared that A., her illegitimate daughter, 
should, for tlie purposes of that trust be deemed 
to be her lawful child. The wife made no appoint- 
ment, died without lawful issue, leaving her 
husband & A. surviving — Held : A. was entitled, 
under the settlement, to the trust fund. — Wilson 
V. Atkinson (18(54), 4 De G. J. & Sm. 455; 4 
New Rep. 451 ; 33 L. J. Ch. 576 ; 11 L. T. 220 ; 
46 E. R. 995, L. JJ. 


Annotations Folld. Re Ball’s Tiiist (1879), II Ch. D. 270 ; 
Upton r. Brown (1879), 12 Cb. D. 872. Expld. E^iius 
r. Bradford, Jolm8t)n v. Emmins (1880), 13 Ch. JL 493. 
Apld. Re Arden’s Settlmls.. [1890] W. N. 204. Consd. 
Stoddart v. Savillc. [18941 1 Ch. 480. FoUd. Be Marc, 
Maro r. Howey, [1902] 2 Ch. 112. Consd, Re B^donc s 
Scttlmt., Cobb i\ Blackburne, [1903] 2 Ck. 84 ; Be 
Smith’s Settlmt., Wilkins v. Smith, [190.3] 1 Ch. 373 ; 
Boyce v. Wasbrough, [1922] 1 A. C. 425. Reid. Be 
Watson’s Trusts (1886), 66 L. T. 316. 


1175 . ,] — ^Vhere a settlement made on the 

marriage of a spinster contains trusts for her 
children attaining twenty-one or marrying, an 
ultimate trust, in default of such children, & in 
the event of the wife predeceasing the husbands 
for her statutory next of kin as if she had died 
intestate &> “ without ever having been married ” 
primd facie excludes children. — Re South’s 
Settlement, Wilkins v. Smith, [1903] 1 Ch. 373 ; 
72 L. J. Ch. 184 ; 87 L. T. 740 ; 51 W. R. 217. 

Annotations : — Consd. Boyce v, Wasbrough, [1922] 1 A. C. 
425. Refd. Re Brydouc’s Settlmt., Cobh v. Blackburne, 
[1903] 2 Ch. 84. 


1176 . Issue of intended marriage.]~By a 

marriage settlement the trust funds were, in the 
event of the husband surviving, to go as if the wife 
had ied without having been married. She died, 
leaving lier husband & one child surviving : • 

Held : the trust funds went to the child . — Re 
BAiiL’s Trust (1879), 11 Ch. D. 270 ; 48 L. J. 
Ch. 279 ; 40 L. T. 880 ; 27 W. R. 409. 


Annotations Emmina v. Bradford, JohuEon v. 

Emmins (1880), 13 Ch. D. 493. FoUd, Re lorbes, 
Errington v. Sempell, [1899] W. N. 

Brydone’s Settlmt., Cobb v. Blackbumo (1903), 88 B. T. 
614 ; Re Smith’s Settlmt., Wilkins r. S^nith, [19^1 1 Ch. 
373 : Boyco v. Wasbrough, [1922] 1 A. C. 425. Reid. Re 
Sergeant, Mortons v. Walloy (1884), 26 C^h. D. 675 ; Be 
Watson’s Trusts (1886), 55 L. T. 316 ; Stoddart v. Savillc, 


[1894] 1 Ch. 480. 


1177 . .] — By a marriage settlement, 

the trust fund was assigned to trustees upon trust 
to dispose of the same as the wife should in writing 
direct, «fc in default, to pay the income to her for 
life, for her separate use, & after her death for 
such persons as she should by deed or will appoint, 
& in default, in trust for the persons, who under 
the statutes for the distribution of intestates’ 
estates, would, on her death, have been entitled 
thereto, if she had died possessed thereof intestate 
“ & without having been married.” The wife 
died, without having appointed, leaving one 
child of the marriage : — Held : the trust funds 
went to the child. — Stoddart v. Saville, [1894] 


PART VIII. SECT. 12, SUB-SECT. 2.— <3. 

Whether issue excluded— I erue of irUended marriage.}— Re Deane’s Trusts, Dudley v. Deane, [1900] 1 I. R. 

332.— IR. 
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I Ch. 480 ; 63 L. J. Ch. 467 ; 70 L. T. 6.52 ; 42 
W. B. 301 ; 10 T. L. B. 120 ; 38 Sol. Jo. 70 ; 8 
B. 372. 

Annotations : — Folld. lit 
[1899] W. N. 6. Com 
Smith, [1903] 1 Ch. 37 
[1902] 2 Ch. 112 ; Re 
bume, [1903] 2 Ch. 8 
A. 0. 425. 

1178. — By a marriage settlement a 

fund was settled in the events of there being no 
child of the marriage who, being a son, should 
attain the age of twenty-one, or, being a daughter, 
should attain that age or marry, & of the wife 
dying in the lifetime of the husband, upon such 
trusts as the wife should by will or codicil appoint, 
&> in default of appointment upon trust for such 
person or persons as under the Statute for the 
Distribution of Intestates’ Ellects should or would 
have been entitled to her personal estate “ in 
case she had died intestate without having been 
married.” The wife died intestate in the lifetime 
of the husband, leaving an only son who died an 
infant ; — Held : the case was governed by Wilson 
V. Atkinson^ No. 1 174, anie ; in conformity with that 
decision the words referring to death “ without 
having been married ” must be construed as in- 
tended to exclude the husband, & not as intended 
to exclude a child, & therefore on the death of the 
wife intestate her infant son became entitled as her 
sole next of kin. — Re Maije, Make v, nowp:Y, 
[1902] 2 Ch. 112 ; 71 L. J. Ch. 649 ; 87 L. T. 41 ; 
46 Sol. Jo. 230. 

Annotations : — Refd. Re Prydono’H Settlmi., Cobb r. Black- 
burno (1903), 51 W. U. 497 ; Re Smith’s Settlmt., Wilkins 
V. Smith, [1903] 1 Ch. 373 ; Boyco v. Wasbrough, [1922] 
1 A. C. 425. 


5 Forbofl, Errington v. Sempell, 
Id. Re Smith’s SettJuit., Wilkins v. 
3. Refd. Re Maro, Maro v. Howey, 
Brydono’s Settlmt., Cobb v. Blaok- 
4 ; Boyoo v. Wasbrough, [1922] 1 


1179. .] — Biiydone’s 8p:ttlement, 

(’oBB V. Black BURNS, No. 1171, ante. 

1180. Issue of former marriage.] — Upton 

V. Brown, No. 988, ante. 

1181. .] — Emmins V. Bradford, 

Johnson v. Ehotins, No. 1170, ante. 

1182. .] — By a settlement made on 

the second marriage of a lady who had one child 
by her first marriage, the trust fund was assigned 
to trustees upon trust to pay the income thereof to 
the wife for life, then to her husband for !ife, & 
upon the death of the survivor upon trust to hold 
the fund for the cliildren of the said intended 
marriage, & in default of children, & in the event 
of the husband being the survivor, which happened, 
in trust for such persons & purposes as the wife 
should by will or codicil appoint, & in default of 
such appointment, in trust for such person or 
persons as under Statutes for the Distribution of 
the Estates of Intestates would at the time of the 
wife’s decease have been entitled thereto if she had 
then died possessed thereof ” a spinster & in- 
testate.” The settlement contained no reference 
to the child of the first marriage. The wife died 
without having had any child by her second 
marriage, & without having appointed the fund, 
but leaving her child by her first marriage sur- 
viving : — Held : the child of the first marriage 
was entitled, as sole next of kin of her mother, to 
the trust fund . — Rc Forbes, Errington v. 
Sempell, [1899] W. N. 6. 

Annotations : — Refd. Re Mare, Maro v. Howey (1902), 71 
L. J. Ch. 649 : Re Smith’s Settlmt., Wilkins v>. Smith, 
[1903] 1 Ch. 3h ; Boyce v. Wasbrough, [1922] 1 A. C. 
425. 

1183. Provision made for such issue.] 

Boyce v. Wasbrough, No. 151, ante. 


•1184. Issue of subsequent marriage.]-- 

Re Arden’s Settlement (1890), 25 L. J. N. C. 147. 

Annotations : — FoUd. Re Forbes, Errlngrton v. Sempell, 
11^^99] W. N. 6. Refd. Stoddart v. Savillc, [1894] 1 Ch. 
480 : Re Maro, Maro v. Howey (1902), 71 L. J. Ch. 649 ; 
Re Smith’s Settlmt., Wilkins v. Smith, [1903] 1 Ch. 373 ; 
Silcocks V. Sllcocks (1910), 114 L. T. 843 ; Boyco v. 
Wasbrough, [1922] 1 A. C. 425. 


D. As if Wife had died ” Unmarried "'nr '' icithont 
being Married.' 

1185. Flexible term — Meaning decided according 
to context.] — Where there is an ” ultimate limita- 
tion for such person or persons as would have 
been the next of kin of S., in case she had died 
intestate & unmarried”: — Held: it could not 
be construed to exclude tlie children of tht3 marri- 
ago. 

Unmarried,” strictly speaking, would moan 
not being in a state of marriage. But it is not 
necessary to resort to the strict meaning of the 
word, because it has already received a judicial 
construction. Doc d. Baldwin v. Rawding (1819), 
2 B. & Aid. 441 , decides that it may moan ” never 
having been marrit'd ” or ” immarrif'd at time of 
death,” & that it has, therefore, a fiexihle meaning, 
& may be construed according to the obvious 
intention of the parties using the word. . . . The 
meaning is to be ascertained, not by any strict 
rule applied to the term itself, but according to 
the sense of it where the word is used (IjORD 
Cotteniiam, C.).- -Maucjham V . Vincent (1840), 

9 L. J. Ch. 329 ; 4 Jur. 452, lu C. 

Anruytaiions .•—Apia. Coventry v. Laurtcrdalo (184G), 7 

L. T. O. S. 407. Distd. Re Norman’s Trubt (1853), 22 

L. J. Ch. 582. Apld. Pratt v. Mathew (18.)0), 22 Bcav. 

328. Consd. Clarke v. Colls (1861), 9 H. L. Cas. 002. 

1186. .] — The word “unmarried” 

when used in a will or sc'ttlement is flexible in its 
meaning A may be construed as meaning “ never 
having been married ” or “ discovert at ilie time 
of the death ” according as it app(‘ars to best 
carry out the intention of the parties. — Coventry 
V. Lauderdale (Earl) (1816), 7 T^. T. O. S. 467 ; 

10 Jur. 793. 

1187. .] -Rc NoiiMAN’s Trust, No. 

1191, post. 

1188. .] — “ Unmarried ” is a word of 

flexible meaning, to be construed with reference 
to the plain intention of the instrument where it 
is used. 

A marriage settlement gave a fund to trustees 
for M., the intended wife, for life, & after her 
decease, as to one moiety for tlio husband <fe as to 
the other moiety for the children, at such ages, 
etc., as the wife, notwithstanding her coverture, 
should appoint, & in default of appointment, 
among the children, as tenants in common, to be 
vested at twenty-one or marriage ; & if there 

should be no child, as to the whole, for the husband 
for life ; & after his decease for any person the 
wife, notwithstanding her intended or any future 
coverture, might appoint : & in default of appoint- 
ment, “ for the person or persons, who at the 
decease of M., should be of her blood & in kin to 
her, & who, in their own right, or in right of their 
representatives, would have been entitled to the 
same under the Statutes for Distribution, in case 
the said M. F. had died possessed thereof intestate 
& unmarried.” The wife died with her first 
child, which survived her only one day. She 
had not exercised the power of appointment ; — 
Held : “ unmarried ” in this settlement meant 

being without a husband at the time of death, 
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PART VIII. SECT. 12, SUB-SECT. 2.— D. 

r. C/wwMMTttfd ” means ** discovert.**] — Re Woodhousk’s Trusts, [1903] 1 I. H. 126. IR. 


IR. 



584 


Settlements. 


Sect, 12. — I'rusts for next of kin: Svb-sect, 2, Z>, 
E,; svh^sect. 3.] 

consequently the fund went to the child, as the 
wife’s next of kin, & on its death passed to its 
father. 

What is the meaning of the word unmarried ? 
It may . . . mean either “ without ever having 
been married ” or “ not having a husband living 
at her death.” If the former construction be 
adopted, then if the wife should survive her 
husband & afterwards marry & have children her 
collateral relations would take the fund to the 
exclusion of her issue (Lord Cranworth). — 
Clarke v. Colls (1861), 9 H. L. Cas. 601; 11 
E. R. 864, U. L. ; affg, 8. C. avh nom. Mitchell v . 
Colls (1860), John. 674. 

AnnoiaHons : — Apld. Re Saiidore* Trusts (1866), L. 11. 1 Kq. 
676 ; Emniins v. Bradford, Johnson v. Emmlns (1880), 
13 Ch. D. 403. Distd. Blundell v. De P'albo (1888), 67 
L. J. Ch. 576. Folld. Re Smith’s Settlmt., Wilkins v. 
Smith, [1003] 1 Ch. 373. Consd. Re Brydone’s Settlmt., 
Cobb V. Blackbume, 11903] 2 Ch. 84 ; Re Collyer, Collyer 
r. Back (1907), 24 T. L. 11. 117. Distd. Boyce v. Was- 
brouf?h, 1 1022] 1 A. C. 425. Reid. Thomas v. Jones 
(1862), 7 L. T. 154 ; Rc Chant, Chant v. Lemon, 11900] 2 
Ch. 345. 

1189. — — .J — Although tlie word “ un- 
married ” is one of flexible meaning, & may 
mean cither “ never having been married,” or 
“ not having a husband ” at the time when a 
gift is to take effect, the former is the primary or 
natural meaning, &, in the absence of any context 
showing a different intention, the word will be 
so construed . — He Sergeant, Mertens v. AValley 
(1884), 26 Ch. D. 575 ; 54 L. J. Cli. 159; 32 
W. R. 987. 


mentioned, would have been entitled to her 
personal estate ; — Held : her first husband having 
died without issue, her children by a second 
husband, who survived her, were the persons 
designated. — Re Saunders’ Trust (1867), 3 

K. & J. 152 ; 69 E. R. 1060. 

Annotaiions : — Reid. Re Gratton’s Trusts (1857), 5 W. R. 

795 ; Clarke v. Colls (1861), 9 H. L. Cas. 602. 

1194. .] — Clarke v . Colls, No. 1188, ante, 

1195. .] — Re Sergeant, Mertens v, Wal- 

LEY, No. 1189, ante, 

1196. “ Never having been married.”] — Maug- 
ham V, Vincent, No. 1185, ante, 

1197. .] — Re Norman’s Trust, No. 1191, 

1198. .) — The word “ unmarried ” in one 

part of a settlement held to mean not having a 
husband, although in another it was clearly used 
in the sense of “ without having been married.” 

A fund was settled in contemplation of marriage, 
upon trust for the wife for life, then for the 
husband for life, then for the children of the 
marriage equally, subject to a power of appoint- 
ment among them, to be paid at twenty-one, or 
in the case of daughters on their attaining that 
age or marrying ; & in the event of any of them, 
being a son or sons, dying under twenty-one, or 
being a daughter or daughters dying under that 
age &; “ unmarried,” the share of such child was 
to accrue among the others ; with an ultimate 
trust, in the event of no child attaining a vested 
interest & of the wife dying in the husband’s life, 
for such person or persons as would have been 
entitled to her personal estate under Statute of 


AnnoUxiions: — Consd. Bhindell r. De Falbe (1888), .57 
Collyer, Collyer v. Back (1007), 24 
T. L. R. 117. Reid. Re Jones, Lostr. Dobson, [1015] 1 Ch. 
246. I 

1190. ” No husband living at her death.”] — 

Maugham v, Vincent, No. 1185, ante, 

1191. .] — (1) By a marriage settlement, a 

moiety of the settled fund was assured in tiiist | 
after the death of the wife, if she died in the life- 
time of the husband, to such uses as she should 
appoint, &, in default of ai^pointment, to such 
person or pei-sons as at her decease would have 
been entitled to the clear residue of her personal 
estate imder the Statute of Distributions, in case 
she had died intestate & without being married. 
On the death of the wife, in the lifetime of the 
husband, without having exercised the power : — 
Held : the children of the marriage were entitled. 

(2) Without being married means without 
having a husband at the time of her death, not 
without ever having had a husband. Still the 
rules of grammar must give way to the rules of 
good sense, & where a reasonable interpretation 
of the whole instrument requires that grammar 
should be departed from it must be & constantly 
is departed from (Knight Bruce, L.J.). — Re 
Norman’s Trust (1853), 3 De G. M. & G. 966; 

1 Eq. Rep. 63 ; 22 L. J. Ch. 720 ; 21 L. T. O. S. 
97 ; 17 Jur. 444 ; 1 W. R. 220 ; 43 E. R. 378, 
L/. JJ, 

<0 (1) Apld. Dratt r. Mathow (1856), 22 
Beav. 32S, As to (2) Consd. Re Saimder’a Trust (1857), 3 
*• (1861). 9 H. L. Cas. 601. 

field. Hall llob^on (1853), 2 Eq. Hep. 15; Day v. 
Barnard (1860), 1 Drew. & Sm. 351. 

1192. .] — Pratt v, Mathew, No. 1198, 

post, 

^ 1193. - — In a settlement the expression 

m case she (the wife) had died intestate & 
unmamed ” held equivalent to “in case she 
had died intestate & a widow.” 

Acco^ngly, under a Umitation, at the wife’s 
cieatn, to the persons who, in the event above 


Distributions if she had died “ unmarried ” & 
intestate : — Held : the word “ unmarried ” in 
the ultimate trust was to be construed “ not 
having a husband at the time,” — P ratt v. 
Mathew (1856), 8 De G. M. & G. 522 ; 25 
L. J. Ch. 686 ; 27 L. T. O. S. 267 ; 2 Jur. N. S. 
1055 ; 4 W. R. 772 ; 44 E. R. 491, L. JJ. 
AnnotaHons : — Refd. Clarko v. Colls (1861), 9 H. L. Cas. 

602. Mentd. Medworth r. Pope (1859), 27 Beav. 71 

Howarth v. Mills (1866), L. R. 2 Eq. 389 ; Holt v. Sindrey 

(1868), L.R. 7 Eq. 170 ; Lepine r. Bean (1 870), 30 L. J. Ch. 

847 ; Occloston v, Fullalove (1873), 0 Ch. App. 147. 

1199. .] — Where there is a gift over in the 

event of a person, who is not married at tlie time, 
dying “ unmarried,” it means without ever having 
been married. 

In a limitation in a marriage settlement, giving 
the whole fund, after the deatli of the parents, to 
an only child, if all but one should have died 
“ unmarried & without issue,” the word “ un- 
married ” was construed “ without having been 
married,” & one having married it was held that 
the clause became inoperative. — II eywood v. Hey- 
WOOD (1860), 29 Beav. 9 ; 30 L. J. Ch. 155 ; 3 
L. T. 429 ; 7 Jur. N. S. 228 ; 9 W. R. 62 ; 64 
E. R. 527. 

Annviation : — Consd. Re Jones, Last v, Dobson, [1915] 1 Ch. 

1200. .] — Clarke v . Colls, No. 1188, ante, 

1201. Natural meaning — In absence of 

context showing different intention.]— Re Ser- 
geant, Mertens v, Walley, No. 1189, ante, 

1202. ,] — The primary & usual 

meaning of the word “ unmarried,” in the absence 
of any context showing a different meaning, is 
“ without ever having been married.” 

By a marriage settlement, property belonging 
to the wife was settled in the events which hap- 
pened, subject to the life interests of the husband & 
wife, in trust “ for such person or persons as, under 
or by virtue of the statute for the distribution of 
intestate’s effects, would at the time of the decease 
of the wife have been entitled to her personal 
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estate as her next of kin in case she had died in- 
testate & unmarried ” ; — Held : in the abs(*nce of 
anything in the settlement showing a contrary 
intention, the word “ unmarried must bo con- 
strued to mean “ witliout ever having been 
married.” — Blundell v. De Falbe (1888), 57 
L. J. Ch. 676 ; 58 L. T. 621. 

Annotation : — Consd. Rc Collyer, Collyor v. Back (1007), 

24 T. L. R. 117. 

E, Nature of Estate Taken. 

See, generally, Administration of Estates Act, 
1925 {c. 23), ss. 45-52, & Descent & Distribu- 
tion, Vol. XVIII., pp. 17-28, Nos. 161-283. 

1203. Tenancy in common.] — Lucas v. Brand- 
RETii (No. 2), No. 1158, ante. 

1204. .] — By a marriage settlement personal 

property of tlie intended wife was settled, the 
ultimate tmst being for such person or persons as 
at the time of the decease of the wife should be her 
next of kin “ under & according to Statute of 
Distributions ” : — Held : the next of kin of the wife 
took as tenants in common not as joint tenanls. 
— Re Banking’s Settlement Tuusts (1868), L. B. 
6 Eq. 601. 


Sub -SECT. 3. I^etiiod V'oii Ascertaining Class. 


1205. Where hypothesis is death intestate — At 
death of person to whom hypothesis refers.] — ^By 

a marriage settlement, a fund was settled on the 
wife, is she should survive her husband, for her 
life, remainder to their children who, being sons, 
should attain twenty-one, or being daughters, 
should attain that age or marry ; ^ the trustees 
were directed to apply a portion of the income of 
the cliildren’s expectant shares for their mainte- 
nance, & to accumulate the surplus for the benefit 
of such person or persons as should be entitled 
thereto, by virtue of the si'ttlement ; provided 
that, if no son should attain twenty -one, nor any 
daughter should attain that age or marry, then 
the fund should be in trust for such person or 
persons as the liusband should by deed cr will 
appoint ; A, in default of appointment, in trust 
for his next of kin according to Statute of Distribu- 
tions & as if he had died intestate. There was issue 
of the marriage one son only. The husband died 
first, without having exercised the power reserved 
to him ; then the son died under twenty-one. A, 
lastly, the wife died : — Held : the fund vested in 
the son as Ins fatlier’s next of kin at the father’s 
death, A not in the persons who were the father’s 
next of kin at the son’s death. — Smith v. Smith 


(1811), 12 Sim. 317 ; 59 E. B. 1153. 

Annotations : — Consd. Re Saunders’ Trust (1857), 3 K. & J. 
152. Refd. Re Gratton’s Trusts (1851), 29 L. T. O. S. 399. 

1206. .] — Trust funds were settled 

upon a husband for life, A if the wife should die in 
the lifetime of the husband, then, after his decease 
A failure of issue, “ for such pci’sons, other than 
the husband, as sliould then be the next of kin of 
the wife, A would have been entitled thereto under 
Statutes of Distribution, in case she had died sole, 
unmarried A intestate ” ; — Held : that her next 
of kin, at her cfwn death, A not those at the death 
of her husband, were entitled. — Wheeler v. 
Addams (1863), 17 Beav. 417 ; 1 W. B. 473 ; 51 
E. R. 1095. 

Annotations: — Consd. Bullock v, Downes (1860), 3 L. T. 
194; Day v. Day (1870), 18 W. R. 417; Mortimer v. 
Slater (1877), 7 Ch. D. 322. Refd. Wliarton v. Barker 


(1858), 4 K. & J. 483 ; Mltoboll v. Bridges (1864), 11 L. T. 
727 ; Travis v. Taylor (1866), 12 Jur. N. S. 791 ; Hutchin- 
son V. National Refuges for Homeless & Destitute Children, 
[1920] A. C. 795. 

1207. Where hypothesis Is that wife has survived 
husband A died Intestate — At death of husband.] — 

By a marriage settlement personal estate of the 
wife was settled in trust for the husband A wife 
for tlieii’ respective lives, A afterwards for the 
childi'en of the marriage, A in default for the wife 
if she survived her husband, but if she predeceased 
him, then, subject to his life interest, for such 
person as, at the decease of the wife, would, under 
Statute of Distributions, have been entitled to her 


personal estate, as her next of kin, in case she had 
survived her husband A had aftei'wards died in- 
testate. The husband survived the wiftj : — Held : 
her next of kin ascertained at the husband’s death 
were entitled. — Chalmers v. North (1860), 28 
Beav. 175 ; 3 L. T. 140 ; 6 Jur. N. S. 400 ; 8 
AV. B. 426 ; 54 E. B. 333. 


Annotations : — Distd. & Dbtd. Druttt v. Seaward, Rc Ains- 
worth, Ainsworth v. Seaward (1885), 31 Ch. D. 234. 
Dbtd. Rc Bradley, Brown r. Cottrell (1888), 5ft L. T. 631. 
Apld. Clarke Hayne (1889), 42 Ch. D. 529. Consd. 
Re King’s Scttlmt., Gibson v. Wright (1889), (50 L. T. 745. 


1208. 


-.] — In the event of tlierc being 


no issue of a marriage, the settled fund was given 
to the wife, if she should survive her husband, for 
her absolute use ; but if she should die in his life- 
time, then to such pemons as she should appoint, 
A in default of appointment to the persons who 
would then be entitled to tlie personal estate of the 
wife, in case she had survived her husband A had 
died possessed of same intestate : — Held : the next 
of kin of the wife at the deatli of the husband were 
entitled to the fund. 

If by the instrument testator chooses to say, 
that the next of kin of a person are to bo ascer- 
tained not at his death, but at a later or subse- 
quent time, how can th(* ct. avoid so to construe 
the gift (Bomilly, M.B.).— Binder Binder 

(1860), 28 Beav. 44 ; 29 L. J. Ch. 527 ; 2 L. I. 
202 ; 6 Jur. N. 8. 489 ; 54 E. B. 282. 

Annotations :-~Di3td. & Expld., Re 

Cottrell (1888). 58 L. T. 631. Apld. Glarke y. Hayue 
(1889), 42 C’h. D. 529. FoUd. Rc King’s hcttlnit.. Gilisou 
r. Wright (1889), 60 L. T. 74.5; Rc l»elr«on h bettlint., 
Cayley V. De Wend (1903). 88 L. T. 794. Refd. Chimera 
V. North (1800), 28 Wv. 175 ; Travis v. Taylor (1866), 
12 Jur. N. 8. 791. 

1209. .] — By a marriage settlement, 

dated in 1811, trust funds to which the wife was 
entitled were settled upon trusts for the benefit of 
the wife A husband during their respective lives A 
for the b(‘nefit of the child or children of the mar- 
riage. The settlement then provided that, if there 
should be no child, the trust funds should remain 
upon the trusts following : if the husband shoifid 
die in the lifetime of the wife, then, after his 
decease A such failure of issue as afore^id, in trust 
for the wife absolutely ; but if the husband should 
survive the wife, then after, the decease of the 
husband so surviving the wife, A such failure ot 
issue as aforesaid, “ in trust for the person or 
persons, who, under the statutes made 
distribution of the estates of intestates, would then 
be entitled to the personal estate of the wHe in 
case the wife, “ having survived the ^nsband, 
“ had died possessed of same intestate, A to oe 
divided between or amongst the same persoris 
respectively, if more than one, in the sh^es A 
proportions in which same respecti^ly womd, 
under or by virtue of the statutes, divisible 
among the persons respectively.” There was 
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never any issue of the marriage. The wife died in 
1886, & the husband died in 1888. The question 
was, when the class of next of kin of the wife 
entitled to the trust funds was ascertainable — 
whether at the death of the wife or of the husband : 
— Held : the wife’s next of kin entitled to take 
were to be ascertained, not at the time of her own 
death, but at the time of the death of her husband. 
— Re King’s Settlement, Gibson v, Whioht 
(1889), 60 L. T. 745. 

Annotation .-—Consd. lie I'oirson’s SetUmt., Cayh y v. Do 

Wend (1903), 88 L. T. 794. 

1210. .J — Under the ultimate trusts 

in a marriage settlement trustees were directed to 
hold certain funds “ in trust for the person or per- 
sons who, under the statutes made for the dis- 
tribution of intestates’ personal estates, would 
then be entitled to the personal estate of A. in 
case she having survived ” her husband “ had died 
possessed of the trust moneys, stocks, funds, &> 
securities, & to be paid & divided accordingly.” 
The husband survived the wife : — Held : the 
period at which the wife’s next of kin were to be 
ascertained was the death of tlie husband.— 
Peirson’s Settlement, Cayley v, De Wend 
(1903), 88 L. T. 794 ; 51 W. K. 519 ; 47 Sol. Jo. 
547. 

1211. At death of wife.] — Testator by bis 

will dii'ected that the shares of his daughters in his 
residuary estate should be settled, the ultimate 
limitation, in case a daughter should not leave any 
child or children who should be living at the decease 
of the survivor of liersclf & her husband, being in 
trust for the person or iiersons who under Statutes 
of Distribution ” would on her decease have been 
entitled thereto in case she having survived her 
husband & liad then died possessed thereof & 
intestate.” A daughter having died without 
issue, leaving her husband surviving : — Held : 
her next of kin to take under t lie ultimate limitation 
were to be ascertained at the time of her own 
death, & not at tlie time of the death of her hus- 
band. — Diiuitt V. Seaward, Re Ainsworth, 
Ainsworth v. Seaward (1885), 31 Ch. D. 234 ; 
55 L. J. Ch. 239 ; 53 L. T. 954 ; 34 W. B. 180. 

Annotaiions : — Folld. Be Bradley, Brown v, Cottrell (1888), 

58 L. T. 831. N.F. Clarke Hayiio (1889), 42 Ch. D. 

529. Consd. Re KIu^’h yottlmt., Gibson r. Wright (1889), 

60 L. T. 745. Befd. Be Peirson’s Settlmt., Cayley v. Do 

Wend (1903), 88 L. T. 791. 

1212. .] — In a marriage settlement, 

which gave 8uc<'.essive life interests to the wife & 
husband, tlie ultimate limitation of personal pro- 
perty, in the event of the husband surviving the 
wife, was in trust for the person or persons who, 
under the statutes for the distribution of the 
estates of intestates would, on the decease of the 
wife, have been entitled thereto in case she had 
survived the husband, & had then died possessed 
thereof & intestate. The wife predeceased the 
husband : — Held : the class of persons to take 
under the limitation ought to be ascertained as at 
the date of the death of the wife, & not as at the 
date of the death of the husband . — Re Bradley, 
Brown v, Cottrell (1888), 68 L. T. 631. 
Arvmtaiimis : — ^N.F. Clarke v, Hayne (1889), 42 Ch. D. 529. 

Refd. Be Peirson’s Settlmt., Cayley v, De Wend (1903), 

88 L. T. 794. 

1213. Immediately after death of hus- 

band.] — By a marriage settlement, dated in 1839, 
certain property of the wife was vested in trustees 
upon trust for the appointees of the wife, &, in 
default, for her for life for her separate use, & 
after her death for the husband for life, ife, after the 
decease of the husband & wife, in trust for the 


person or persons who, under the statutes made for 
the distribution of the estates of intestates, wo^d 
then be entitled thereto in case the wife having 
survived the husband were to die possessed thereof 
respectively & intestate, & to be divided between 
or among such persons, if more than one, in the 
shares <fe proportions in which the same would be 
divisible under the same statutes. The wife died 
in the lifetime of the husband. Her next of kin 
under the statute at her death & those persons 
who would have been her next of kin if she had 
survived her husband & died immediately afU^r 
his death were not altogether the same, & the 
question was which of those two classes was to take : 
— Held : the pei*sons to take were those who 
would have been entitled to the wife’s personal 
estate if she had survived her husband & died 
intestate immediately after him. — Claukp: v, 
Hayne (1889), 42 Ch. D. 629 ; 61 L. T. 161 ; 37 
W. R. 667 ; sub nom. Re Beach, Clarke v. Hayne, 
59 L. J. Ch. 196. 

Annotation : — Consd. Re Polrfion’s Settlmt., Cayley v. Do 

Wond (1903), 88 L. T. 794. 

1214. Period fixed by settlor — Whether effect 
given to settlor’s Intention.] — Pindkr v. Finder, 
No. 1208, ante. 

1215. Trust for wife’s next of kin — On death or 
marriage of husband — Ascertainment at death of 
wife — Cesser of prior interests on remarriage after 
divorce.] — A fund was settled on marriage in 
trust, after a life interest to the wife & other 
limitations, for the wife if she should survive her 
husband, but if she should die in his lifetime, 
in trust for the husband for life, or until he should 
marry again, & upon his decease or marriage as 
aforesaid, in trust for such persons as at the time 
of his death or marriage should be the next of kin 
of the wife. Tlie marriage was dissolved by decree ; 
both husband & wife married again, the wife 
died : — Held : (1) the next of kin of the wife at her 
death were entitled to the fund, the words “ his 
death or marriage ” being read as meaning the 
determination of the prior interests ; (2) the hus- 
band’s interest was destroyed by his second 
marriage in the lifetime of the wife. — Re Mathbw’h 
Trusts (1876), 24 W. R. 960. 


Sub-sect. 4. — Trust for Wife’s Np:xt of Kin 
Subject to her Life Interest. 

See Sect. 10, ante. 


Sect. 13.— LIMITATION TO REPRESENTATIVES. 

1216. “ Personal representatives ” — Husband 
taking partial Interest — Whether husband is en- 
titled.] — Bailey v. Wright, No. 139, ante, 

1217. Construed as “ next of kin.”] — 

A., by a settlement, declared that trustees should 
be possessed of £4,000, as to a moiety for M. 
& her children ; & as to the other moiety, for N. 
& her children ; & that if both M. & N. should 
die without leaving issue living at the time or 
respective times of their decease, then that the 
trustees should divide the trust moneys among the 
personal representatives of A. in a legal coarse of 
administration. M. & N. both died without having 
been married. A. did not leave a widow : — Held : 
the persons intended to be benefited were the 
next of kin of A. living at his death. — Wilson v, 
PiLKiNGTON (1847), 16 L. J. Ch. 169 ; 9 L. T. O. S. 
145 ; 11 Jur. 537. 

Annotation : — Consd. King v, Oleaveland (1869), 4 De Q. & 

J. 477. 
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1218. .] — J. settled certain policies of 

insurance on his own life, on his wdfe & children 
& provided that in default of children, & after the 
death of the wife, the fund should be in trust for 
such persons as should be his next of kin at his 
wife^s death, & who would be then his personal 
representatives in case he died intestate &. un- 
married, & be distributable accordingly under the 
statutes for the distribution of intestates’ effects ; 
but in case his wife should die in his lifetime, 
whether leaving children or not, then the whole 
fund to be in trust for J., liis exors., administrators, 

assigns absolutely. J. became bkpt. & died, 
leaving his wife, but no children surviving. On the 
q^uestion whether tlie words “ personal representa- 
tives,” i*ef erred to the exors. & administrators of 
J. in their representative character : — Held : the 
next of kin of J. at the death of the wife were 
entitled. — Rhodes v, Kipps (1859), 7 W. R. 511. 

1219. .]— In a settlement the words 

” to pay to legal representatives in a due course 
of administration ” : — Held : to amount to a 
direction to pay to next of kin, & not to exors. 
or administrators. — Bkiggs v, Upton (1872), 7 
Ch. App. 376 ; 41 L. J. Oh. 519 ; 26 L. T. 485 ; 

21 W. R. 30, L. C. 

Annotations : — Distd. lie Beefs Settlmt., Trusts (1874), L. R. 

18 Eq. 686. Reid. Wing: u. Wing (1876), 24 W. R. 878. 

1220. .] — fund was settled on A. for 

life, then on any husband she might leave for life, 
then on her childi'en, & in default of children on the 
person or persons who should happen to be her 
legal personal representative or representatives at 
the time of her death : — Held : legal personal 
representatives meant next of kin according to 
Statutes of Distribution. — Robinson v, Evans 
(1873), 43 L. J. Ch. 82 ; 29 L. T. 715 ; 22 W. R. 
199. 

Annotations: — Consd. Jic Beefs Hottlmt. Trusts (1874), 

L. B. 18 Eq. 686. Reid. Wing v. Wing (1876), .31 L. T. 

041. 

1221. Statutory next of kin.j - 

Pei'sonal estate brought into settlement by B., 
stood on trust for the person or persons, exclusive 
of A. & his representatives, who under Statute of 
Distributions would have became entitled, if B. 
had died possessed thereof, a feme sole & intestate, 
A. was B.’s brother. At B.’s death her statutory 
next of kin included throe daughters of A. : — 
Held : the term representatives meant those who 
represented A. as statutory n(3xt of kin of B. ; 
A.’s daughters were therefore excluded from taking 
under the settlement. — Lindsay v. Ellicott 
(1870), 40 L. J. Ch. 878. 

1222. Construed as “ executors & adminis- 

trators, — By a marriage settlement, tlie wife’s 
real & personal estate w^as assigned to trustees 
on trust to pay the annual income to husband for 
life, remainder to wife for life, remainder as she 
should by deed or will appoint ; in default for 
her personal representatives. The wife pre- 
deceeised her husband, intestate & wdthout issue. 
After the husband’s death, his exors. took out 
administration of the wife’s estates : — Held : they 
were entitled to the fund. — Re Best’s Settlement 
Trusts (1874), L. R. 18 Eq. 686 ; 43 L. J. Ch. 545 ; 

22 W. R. 699. 

Annotation Reid. Smith v. Ilifte (1875), L. R. 20 Eq. 606. 

1223. “ Executors & administrators ’’ — Whether 
they take beneffcially.] — By a marriage settle- 
ment the ultimate trust declared of a copyhold 
estate, the property of the husband, was for his 
exors. or administrators, & a similar trust was 
declared with respect to the exors. or adminis- 
trators of the wife as to a copyhold estate which 
was her property. The wife survived & took out 
administration to her husband : — Held : she was 


not entitled to hold the former estate for her own 
exclusive benefit but for the benefit of hei'self & 
her husband’s next of kin. — W ellman v. Bowrino 
( 1830), 3 Sim. 328 ; 57 E. R. 1021. 

1224. .] — By a marriage settlement, 

stock, the propei’ty of the husband, was settled 
on trust for the separate use of the wife during her 
life, &, after her death, for the husband, if he 
survived her ; but if ho died in her lifetime, then 
for such persons as he should by deed or will 
appoint ; & in default of appointment, for his 

exors. & administrators ; the husband died in tli(‘ 
wife’s lifetime, having appointed an extrix., but 
without exercising his power : — Held : the extrix. 
was not entitled to the stock beneficially, but it 
was to be administered by her as part of his gencsral 
personal estate.— Collier v. Squire (1827), 3 
Russ. 467 ; 5 L. .1. O. S. Ch. 186 ; 38 E. R. 650. 
Annotaiioiis : — Reid. D(‘vt'y V. Devoy (1851 ), 9 Haro, 230, n. ; 

Mack(3iizic v. Maokoiizio (1851 ), 3 Mac. & G. 559 ; Gibaoii 

V. Lawrence (1860), 3 L. T. 367. 

1225. — Addition of “ for their own use 

& benefit.”]— By a marriage settlement, stock was 
assigned to trustees, upon trust to pay the inii^rest 
& dividends to the husband for life, & in cas(i ho 
should survive the wif(‘, upon trust to transfer the 
stock to the husband, “ his exors., administrators, 
or assigns, to & for his or their own use & benefit ’ ’ ; 
but in case the wife should survive the husband, 
upon tru>st during her life to pay the interest & 
dividends as she sliould appoint, &, afttT licr 
decease, ui)on trust to transfer the stock “ unto the 
6 X 01 * 8 . or administrators of M., the husband, to & 
for their own use & benefit.” The wife survived 
the husband & took out administration of his 
effects, & claimed an absolute interest in the whole 
corpus of the stock : — Held : she was not entitled. 

Semhle : a limitation in a settlement ” to the 
exors. & administrators of A., for their own use 
& benefit,” unconnected with any ot her limitation 
showing more specifically who arc to take, is void 
for uncertainty. — M arshall v. Collett (1835), 
1 Y. & C. Ex. 232 ; 160 E. R. 94. 

±22Q, .] — Upon the construction 

of a marriage settlement : — Held : under a liniita- 
tion “ to the exors., administrators, or assigns 
of the settlor, to & for his & their own use 
benefit,” his (‘xors. were not entitled ben(*rK*ially. 
— Haivies V . II AMES (1838), 2 K('en, OJO ; 7 L. J. 
Ch. 123 ; 48 E. R. 777. ^ ^ 

.-—Consd. .Tohnson v. Jtouili 27 L. 3 - / 

30.5. Refd. Holloway r. ClurkHoii (1843). 2 Hare, o-l , 

Maekciizlo v. Moiikeuzie (IBol), 3 Mac. & G. 559. 

1227. .J— (1) Under a limitation 

by deed of a fund, td “ the exors. or administrators 
of the settlor, to & for his their own use k. 
benefit ” : — Held : under the circumstances, the 
fund belonged to the next of kin, not the 
administrator. 

(2) A. being under an obligation to make a 
settlement on his wife, by deed expressed to be 
made in order to make such provision, conveyed 
property to trustees in trust to x)ermit hjui & his 
assigns to receive the dividends, “ to & for his ^ 
their own enfire use & benefit during the joint 
lives of himself & his wife ” ; & in case A. survived 
his wdfe, then in trust, after her death, to assign 
it to him, ” his exors., administrators & assies, 
to & for his & their own use & benefit ” ; but if 
his wife should survive him, then to her for life^ 
& afterwards to assign it ” unto the exors. or 
administrators of A. to & for his & their own use 
& benefit.” The wife survived : — Held : subject 
to her life interest, the fund belonged to the next 
of kin of A. & not to his administrator. — Meryon 
V. Collett (1846), 8 Beav. 386; 14 L. J. Ch. 
369 ; 6 L. T. O. S. 366 ; 9 Jur. 459 ; 50 E. K. 161. 
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Settlements, 


Sect. 13. — Limit aiion to representatives. Sect, 14. 

Part IX. Sects. 1 & 2; Sub-sect. 1.] 

1228. .] — By a marriage settle- 

ment, an annuity policy of assurance were 
assigned by the Imsband to trustees, upon trust 
for himself & his wdfe during their lives, & then for 
the benefit of the childi'en of the marriage, k, in 
default of children, to such person as the husband 
should by deed or will appoint, & in default of 
appointment, “ unto the exors. or administrators 
of the husband to & for their own use & benefit ” : 
— Held: the exors. took the property as part of 
the husband’s general assets. — Johnson v. Rotjth 
(1857), 27 L. J. Ch. 305 ; 30 L. T. O. S. Ill ; 3 
Jur. N. S. 1048 ; 0 W. K. 0. 

.iiDiotalion : — Distd. Harriiiffton i\ Atherton (1864), 4 New 

Hep. 208. (Sec .'i Now ]{oit. 1.) 

1229. — Whether next of kin entitled.] — 

The ultimate limitation of a fund in a marriage 
settlement, after tlie death of a husband k wife, 
was to tlie husband if he survived his wife, but if 
the wife survived, then, after her death, to such 
person as the husband should appoint, & in default, 
“to his exors., administrators, or assigns.” The 
wife sur\dved, & the husband made no appoint- 
ment : — Held : his residuary legatees, k not his 
next of kin, were entitled. — IIOWRLL v. GAYLEii 
(1842), 5 Beav. 157 ; 11 L. J. Ch. 398 ; 49 E. R. 
537. 

1230. Trust for person or his legal represen- 
tative.] — By an incorrectly framed set! lenient a 
sum of money was settled on trusts for A. for life, 
with trusts in rcmamdiM* for her children, k, 
if she should die without issue, in trust to pay a 
portion of tlie fund to B. or lu'r legal representa- 
tives : — Held : the words legal rejiresentatives 
were either words of limitation, so as to give B. 
an absolute interest, or were intended to provide 
for her being dead at the date of the settlement, 
or were void for uncertainty. — T opi’ING v. IIowaiu) 
(1851), 4 De G. & 8m. 2G8 ; (54 E. R. 827 ; sah 
nom. Tipping v, IIowahd, 17 L. T. O. 8. 231 ; 15 
Jur. 911. 

Annotation : — Refd. Stockdalc r. Niuholbon (1807), L. K. 

4 Eq. 359. 

1231. Whether limitation makes property subject 
to disposition — By settlor’s will.] — The effect of a 


settlement by deed, limiting property to the 
exor. or administrator of the settlor, is to make 
such property subject to the disposition of the 
settlor by will, or to be dealt with under Statute 
of Bistiibutions. — Mackenzie v. Mackenzie 
(1851), 3 Mac. & G. 559 ; 21 L. J. Ch. 465 ; 18 
L. T. O. 8. 229 ; 15 Jur. 109 ; 42 E. R. 370, 
L. C. 

Annotation : — Mentd. Trethewy v. Hclyar (1870), 4 Ch. 1). 

53. 


1232. On Intestacy.] — Mackenzie v. 

Mackenzie, No. 1231, ante. 

Trust for wife’s executors subject to her life 
interest.] — See Sect. 10, ante. 


Sect. 14.--APPUCATION OF RULE AGAINST 
PERPETUITIES. 

1233. Unborn children of marriage — After life 
Interests to husband & wife — Remainders in default 
of children.] — Apprice v. Flower (lOGO), 1 Rep. 
Ch. 175 ; Poll. 27 ; 21 E. R. 542, L. C. 

Aniwtation Alford’s Case (16G2), O. Bridg. App. 

581. 

1234. Remainder in default of issue— After gift 
to children.] — Knight v. Knight (1674), Cas. 
temp. Finch, 181 ; 23 E. R. 99. 

1235. Remainders to daughters— Alter succes- 
sive remainders to unborn sons.] — If a grant be 
made of a term of years to A. for life, with re- 
mainder to A. & B. his wife for life ; remainder 
to the first son of their two bodies, k so on to their 
other sons successively ; & if they should have 
no sons, then with remainder over to tlieii* 
daughters, the remainder is void, although A. k 
B. never liave a son, but a daughter only ; for 
such remote contingencies tend to create a per- 
petuity. — Burgis r. Burgis (1674), 1 Mod. Rep. 
114 ; Oas. temp. Finch, 91 : 1 Cas. in Ch. 229 ; 
Poll. 40 ; 80 E. R. 773. 

Annotations : — Consd. Hownrd r. Noifolk (1082), 2 Ih'jK Ch. 
229; Stanley e. L(‘lt?h (1737), 2 P. WiiiH. C86. Refd. 
(lo\Aer V. Grosvenor (1739), 9 INIod. Bep. 249 ; Scansdale 
V. Ciu'zon (1800), 29 J. Ch. 249. 

Rule against perpetuities generally.]— aS'cc Peh- 
PETUITIKS, Vol. XXXVII., p]>. 55-128. 


Part IX. — Beneficial Interests in Realty. 


Sect. 1.— PIN MONEY, 

Nature of.] — See Husband k Wife, V(»1. 
XXVII., pp. 100, 107, Nos. 1353-1300. 

Savings out of pin money.] — Sec Husband k 
Wife, Vol. XXVII., p. 95, Nos. 731-733. 

Recovery of arrears.]- Husband k Wife, 
Vol. XXVII., pp. 148, 172, Nos. 1201, 1400, 
1401. 


8e( T. 2. - jointure. 

Sub-sect. 1. — In General. 

1236. Nature of — Benefit to wife — Taking effect 
before or after death of husband.] — The popular 
notion of a jointure [is] something from which 
[the wife] derives no benefit till her husband’s 


death (Pollock, C.B.). — Jamieson v. Trevelyan 
(1854), 10 Exch. 269; 23 L. J. Ex. 281; 150 
E. R. 445. 

.innotatwn : — Consd. Jtf Do Hoghtoii, Do Ho^?hton v. 

Do HoghUm, 11890] 2 Ch. 385. 

1237. ----- — Life estate.] — Prhnd 

faciCf a jointure is an estate to the wife for life to 
take effect on the death of the husband. 

It is true that the word [jointure] is not neces- 
sarily confined to a provision only to commence 
at the death of the husband (Stirling, J .). — Be 
De Hoghton, De Hogiiton V. He Hoghton, 
(1896] 2 Ch. 385; 05 L. J. Ch. 007; 74 L. T. 
013 ; 44 W, R. 036 ; 40 Sol. Jo. 514. 

1238. What amounts to valid limitation— Life 
estate In remainder.] — (1 ) A limitation to the hus- 
band for life, remainder to B. for life, or to the use 


PART IX. SECT. 2, SUB-SECT. 1. 

a. Nature of — Benefit to wife after 
hu8band*8 death .} — Lanolky r. Lang- 
ley (1839), 2 I. Eq. R. 313.— IR 


b. IVhat property liable — Jointure 
charged on two properties .} — Sullivan 
V. SULLIVAN (1845), 8 I. Eq. R. 685 ; 
2 Jo. & Lat. 769.— IR. 

c. Priority.} — Curbed v. Carey 


(1857), 7 I. Ch. R. 295 ; 10 Ir. Jur. 
128.— IR. 

d. .] — A joioture does not 

neoessarlly take precedence of other 
estates In a settlement. — iic Annaly s 



Part IX. — Beneficial Interests in Realty, 


589 


of A. for life, remainder to the wife for life is no 
jointure, though A. dies, living the husband. 

(2) So of an estate to the wife for the life of 
another. 

(3) An estate to husband & wife Sc the heirs 
male of their bodies, or to the wife during her 
widowhood, or in fee, are good jointures. 

(4) On eviction of a iointure in fee, the widow 
shall be endowed for life only. — Vernon’s Case 
(1.572), 4 Co. Rep. la; 3 Dyer, 317 a ; 70 E. R. 
81.5. 

Annotations : — As <o (1) Reid. Colt be Glover v. Coventry & 
Lichfield (Bp.) (1616), Hob. 140 ; 11. v. Hampden (1637). 
3 State Tr. 826. As to (3) Refd. Hughfi v. Clubb (1722), 1 
Com. 369 ; Re Bolton Estates, Hussell v. Moyrick, [1903] 
2 Ch. 461. Generally, Refd. Strata Morcella’s (Abbot of) 
Case (1591), 9 Co. Hop. 24 a ; I^hcaHant r. ifiieasant (1670), 
1 Cas. in Ch. 181 ; Fry v. Porter (1679), 1 Mod. Hop. 300 ; 
Charles v. Andrews (1724). 9 Mod. Rep. 151 ; A.-G. v, 
Scott (17.35), Cas. temp. Talb. 138 ; Godwin v. Wiusrnore 
(1742), 2 Atk. 525; Buckinffhamslilrc v. Drury (1762), 
Wilm. 177 ; Dyke v. Hendall (1852), 2 Do G. M. & G. 
209. Mentd. Peto v. Chocy (1611), 2 Browiil. 128 ; Tyrcr 
V. Littleton (1612), 2 Brownl. 187 ; James v. Tiitney 
(1639), Cro. Car. 532; Fry’s Case (1672),! Vent. 199; 
London (Bp.) v. A.-G. (1 694 ). Show. Pari. Cas. 164 ; Lane 
V. Cotton (1701), 12 Mod. Rep. 472 ; Clifford v. Turrcll 
(1845), 14 L. J. Ch. 390. 

1239. Estate pur autre vie.] — Vernon’s 

Case, No. 1238, ante. 

1240. Estate tail.] —Vernon’s Case, No. 

1238. ante. 

1241. Estate in fee simple.] — Vernon’s 

Case. No. 1238, ariic. 

1242. Estate during widowhood.]— Ver- 

non’s Case, No. 1238, a7ife. 

1243. What property liable.] — Bosworth r. 
Forard (1600), O. Bridg. 153; 121 E. R. 520; 
.9ub vom. Bath’s (Eari.) (Kse, Bosworth v. 
Farrand, Cart. 00. 

Annotations .—Refd. Thomason v. Maekworth (1666), 
O. Bridff. 502; Williams’s Case (1682), Freem. K. B. 
486 ; Wright v. Pearson (1758), 1 Eden, 119 ; Darlington 
V. Pultonoy (1775), 1 Cowp. 260 ; Blake v. Luxton (1815), 
Coop. G. 178. 

1244. Devise of part of property to wife — 

Settlement confirmed by will — Jointure payable out 
of part not devised.] — By indenture of marriage 
settlement, lands were conveyed in trust after the 
death of G. the husband to the use & intent that 
A. the wife should receive an annuity of £1,000 
clear of all taxes & deductions for Ikt jointure, & 
in bar of dower, etc., with powers of di.stress Sc 
entry, Sc a term to secure the payment. By his 
will G. directed his debts to be paid & devised to 
his wife during her life, his mansion house, park, 
etc., at D., & directed that timber should be cut 
on his estates at 11., etc., Sc sold to pay the expense 
of repairs, painting Sc glazing, which in the opinion 
of A. should at any time h<‘ required for any of the 
hereditaments devised to her for life, Sc for insur- 
ance of the premises, & he thereby confirmed the 
settlement made on liis mai*riage. He gave to 
his nephew P. Sc his heirs all his real estates in 
England, including the lands devised to his wife, 
subject to her life interest Sc all his lands in Penn- 
sylvania, without any incumbrance or restriction. 
He directed that the paintings in his house at D. 
should be enjoyed with the same by liis wife for 
her life, & after her death to go with the house & 
subject to the payment of his debts. The manor, 
park, etc., at D. formed part of the premises settled 
& devised. 

Upon a bill filed by A. ; — Held : she was entitled 
to enjoy the manor Sc park, etc. , free from all charges, 
Sc the annuity, of £1,000 ought to be raised Sc paid 
to her out of the remainder of the lands demised 
without contribution from the manor, park, etc. 


— PowETX V. Grioby (1835), 9 Bli. N. S. 640 ; 3 
Cl. & Fin. 103 ; 5 E. R. 1429, H. L. ; affg. S. C. 
sub nom. Grigby v. Powell (1832), 6 Sim. 290. 
Annotation : — Consd. Eyre v. Green (1846), 2 Coll. 527. 

1245. Lands substituted under power in 

settlement.] — By marriage settlement, three terms 
were vested in three sets of trustees ; one for 
securing a jointure ; the second for raising a sum 
for children ; the thii*d for raising a sum for the 
wife ; Sc the settlor had j^ower, with the consent 
of the several trustees, to substitute other lands 
in place of those charged by the settlement, upon 
wliich the lands originally charged were to be 
exonerated, Sc such of the terms as became un- 
necessary to ceas(‘. The settlor substituted other 
lands by a decnl, to which himself Sc all the trustees 
were parties, but which was executed only by 
liimself, the trustees of the term for securing the 
jointure. Sc one of the trustees of the term for the 
children’s portion : -Held : the substituted land 
was only cliargi'd with. Sc the original land only 
discharg(‘d of, the term for securing jointure. — 
Greenii\m V. Gibbesgn (1831), 10 Bing. 303 ; 4 
Moo. Sc S. 198 ; 3 L. .1. C. P. 128; 131 E. R. 
944. 


Anruifation -—Refd. Gilboy v. RiisL, [1906] 1 Cb. 11. 

1246. Jointure charged on reversionary life 
Interest — Liability on becoming interest In pos- 
session — As against incumbrancers without notice.] 

A tenant for life, on his marriage, appointed, in 
pursuance of a power, a jointure^ portions payable' 
after his death. By anotht'i* deed he charged an 
additional jointure Sc portions on certain estates 
“ to which he would become entitled on the death 
of his father,” Sc covenanted to convc'y such 
estates Sc all other hereditaments to which he might, 
be entitled for an estate of frc(‘hold to trustees to 
such uses for securing the additional jointure Sc 
port ions as w(*re contained in the first settlement ; 
Held : in the absence of any fraud or misrepp'S(*nta- 
tion, th(‘ wife Sc children were not entitled as 
against incumbrancers without notice to any lien 
or charge on the settlor’s lit(' estate. Ford v. 
Tynte (1805), 2 De G. .T. Sc Srn. 557 ; 0 New Rep. 
51 ; 34 L. .1. Oh. 4.52 ; 12 L. T. 512 ; 1 1 Jur. N. S. 
402 ; 40 E. R. 492 ; sub nom. Ford v. Tynte, 
Ford v. Adams, .Iones v. Tynte, Advms v. Tynte, 
Hodge v. Tyntbi, 13 W. R. 013, D. J.l. 

;1247. Jointure charged on two properties 

One property perishable — Apportionment.] \ 
jointure was charged on two several xR‘operties of 
different annual value. One of the properties was 
of a perishable* nature : — Held : an apportionment 
of the jointure between the properties rnust be 
made year by year. —Ley v. Ley 
Eq. 174 ; 37 L. .1. (’h. 328 ; 18 L. T. 120 ; 10 

Bequest of property to be settled to 

same uses as existing settlement — Provision against 
increase of charges or powers of charging— Release 
of powers of charging under original settlement.] 

By tlie will of J., pei*sonal estate of very great 
value was given to trustees upon trust to purchase 
land to be settled to such of the uses, <fc upon & 
for such of the trusts, Ac subject to such of the 
powers & T)rovisoe8 in &. by a certain indenture of 
settlement limited & declared of Ac concermng the 
family estates thereby settled as at the tune of 
testator’s decease* should be subsisting or capable of 
taking effect, but not so as to multiply any charges 
or powers of charging. At the time of testetor 8 
death the family estates stood limited to H. for 


(Lord) Estate, Sc'ottish Equitable 
Assurance Co., Ltd., % Petitioners 
(1889), 23 L. R. Ir. 481.— IH. 


B. .] — Re Crkaqh’s Estate, 

Lank, Petitioner (1890), 25 L. R. Ir. 
128.— IR. 


f . Whether interest payable on arrears. ] 
— Re Usshbr’s Estate, [1918] 1 I. K. 
259.— IR. 
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Settlements. 


Sect, 2. — Jointure: Sub-sects, 1 & 2, A, & B, (a) 
& {b).] 

life, remainder to C. for life, remainder to his first 
So other sons successively in tail. 

Both H. & C. had powers of charging the estates 
with jointu^s for their widows & portions for their 
younger children. H. had charged a jointure for 
his \ddow which never took effect. 0. had charged 
a jointure of £1,000 a year for his widow, & 
£10,000 for the portion of each of his younger 
children. H. died in 1891, & in 1892 C. So nis 
eldest son executed a disentailing deed of (inter 
alia) the personal estate directed to be laid out in 
the purchase of lands to be settled, whereby the 
disentailed property was conveyed to such uses 
as they should appoint. This was a summons 
by C. & his eldest son, asking that the personal 
estate might be paid to them ; — Held : the lands 
to be purcha^d with t-estator’s personal estate 
would be subject only to the powers of charging 
existing So exercisable at the date of his death, 
not to the charges which had then been created 
in exercise of those powers, &, therefore, upon C., 
So his eldest son releasing their powers of charging, 
wliich still subsis^d, the personal estate might be 
transferred So paid to them for their own use. — 
Be Berners, Berners v. Calvert (1892), 07 
L. T. 849 ; 41 W. K. 188 ; 37 Sol. Jo. 80 ; 3 R. 
1.^)3. 

Order of application of assets.]-— .S'ee Exe- 

CUTORS, Vol. XXIll., p, 487, No. 5542. 

Release of Jointure in separation deed — Necessity 
for acknowledgment.] — See Husband So Wifpj, 
Vol. XXVII,, p. 229, No. 2002. 


Sub-sect. 2. — Powers of Jointuring. 
A. In General, 


1249. Objects of power — Wife of first or subse- 
quent marriage — Second marriage after divorce at 
Instance of first wife.] — Marlborough (Lily, 
Duchess) v, Marlborough (Duke), No. 1260, 
post. 

1250. Effect on legal estate.] — Broughton v. 
Langley (1702), 1 Lut. 814 ; Holt, K. B. 708 ; 2 
Ld, Rayrn. 873 ; 2 Salk. 679 ; 125 E. R. 427. 


Anrwtat ions -Reid. Garth v. Baldwin (1755), 2 Ves. Sen. 

V. llodgros (1792), 3 Bro. C. C. .531 ; Right d, 
Uhillipps V. Smith (1810), 12 East, 455. 


B. Exercise of Powers. 

(a) In General. 

1251. What amounts to valid exercise — Cove- 
nant to stand seised.] — Hastings’s (Dame) Case 
(undated), cited in T. Raym. at p. 239 ; cited in 
3 Keb. at p. 511 ; 83 E. R. 124. 

Annotation : — Consd. Wlgson v. Garret (1674), T. Raym. 239. 

1252. Lease for years determinable on wife’s 

life.] — Tenant for life, with power to make a 
jointure [for his wife, during her life] before 
marriage makes a lease for ninety-nine years 
determinable on her life, in trust for his intended 
wife : — Held : this was not a good execution of 
liis power. — Rattle v. Popham (1734), Cunn. 
102 ; 2 Stra. 992 ; 94 E. R. 1089. 

Anjiotations Apia. Churchman v. Harvey (1757), Amb. 


335. Conid. Zoiioh d. Woolston v. Woqlston (1761), 2 
Burr. 1136; Roo d. Brune v. Prideaux 0808), 10 East, 
168. Retd. Alexander v. Alexander (1755), 2 Ves. Sen. 
640 ; Doe d. Collins v. Weller (1798), 7 Term Rep. 478 ; 
Shannon v. Bradstreet (1803), 1 Sch. So Let. 52. 

1253. .] — Rattle v. Popham (circa 

1735), cited in 2 Burr, at p. 1147 ; 97 E. R. 758, 
L. C. 

Annotationa : — Consd. Roe d. Brune v. Prideaux (1808), 10 
East, 158. Bdd. Alexander v. Alexander (1755), 2 Ves. 
Son. 640 ; Zouch d. Woolston v. Woolston (1761), 2 Burr. 
1136 ; Doe d. Collins v. Weller (1798), 7 Term Rep. 478. 

1254. Power to Jointure In bar of dower — 

Jointure not declared to be in bar of dower.] — 

Albyn V. Belchier (1768), 1 Eden, 132 ; 28 
E. R. 634. 

Annotations: — Reid. Daubeny v. Cockbum (1816), 1 Mer. 
626 ; Rowley v. Rowley (1854), 2 Eq. Rep. 241 : Top- 
ham V. Portland (1862), 31 Boav. 525 ; Saunders r. Shafto, 
11905] 1 Ch. 126. 

1255. Execution at different times.] — 

Power to make a life estate to one’s wife may be 
executed at different times. — Zouch v. Woolston 
(1761), 1 Wm. Bl. 281 ; 2 Burr. 1136 ; 96 E. R. 
157. 

Annotations: — Folld. Doe d. Mllbome v. Mllborne (1788), 2 
Term Hop. 721. Reid. Roe d. Brune v. Prideaux (1808), 
10 East, 158. 

1256. Grant of rentcharge — Secured by 

term for ninety-nine years — With proviso for 
cesser.] — Devise, subject as to part to a devise to 
trustees So tlieir heirs for deots in aid of the 
personal estate, So as to part to mortgages in fee, 
to sons So a daughter, So their respective issue 
male in strict settlement, etc. ; with power to 
the sons respectively, when in possession, to 
convey or appoint all or any part to trustees on 
trust by the rents So profits to raise a rentcharge 
as So for a jointure for any wife or wives for each 
such wife’s natural life only ; So also to charge 
portions by deed So to lease for twenty-one years. 
Execution of the power by conveyance to trustees 
So their heirs on trust by the rents So profits to 
raise So pay a jointure during the wife’s natural 
life only ; So charging portions ; with covenant 
for title, So for quiet enjoyment by the trustees 
during the natural life only of the wife. The 
proper mode of executing such a power is limiting 
a rentcharge to the wife by way of jointure, 
secured, if not by the ordinary power of entry So 
distress, by a trust term for ninety-nine years, 
with a proviso for cesser on payment of the 
jointure during her life, So all arrears at her death. 
— Wykham V. Wykham (1811), 18 Ves. 395; 
34 E. R. 366, L. C. 

Annotations : — Mentd. Warter v. Hutcliinsori (1823), 3 
Dow. & Ry. K. B. 68 ; Dufflold v. Duffleld (1829j, 3 Bll. 
N. S. 260 ; Sherratt v. Bontley (1834), 2 My. & K. 149 ; 
Key t>. Key (1853), 4 Do G. M. & G. 73 ; Lewis v. Rees 
(1856), 3 K. & J. 132. 

1257. Exercise by virtue of private Act — 

Exercise by will — Not within purview of Act.] — 

By a private Act, real estates were limited to two 
persons respectively in tail, with cross-remainders 
between them in tail, with a proviso that no 
tenant in tail should alien any of the settled 
estates nor do anything to the disinheritance of 
his heirs, “ but only for the jointure of wife.” 

By a later Act, which recited the earlier Act, 
including the proviso, the powers of Leases So 
Sales of Settled Estates Act, 1856 (c. 120), were 
made applicable to the estates. Certain sects, of 


PART IX. SECT. 2, SUB-SECT. 2.— A. 

g. Objects of power — Wife of first 
or swtseeruent marrUige,] — Re Sheri- 
dan’s Estate (1878), l L. R. Ir. 54.— 


[1897)71 


PART IX. SECT. 2. SUB-SECT. 2.— 
B. (a). 

k. What amounts to valid exercise.] 
— Purcell v. Purcell (1842), 2 Dr. 
SoW&r.2l7.—m. 


1. .1 — Barron v. Const abile 

(1858), 7 I. Ch, R. 467.— IR. 


m. .] — A. had a power by deed 

or will to charge a Jomture, not ex- 
ceeding £100 a year for every £1,000 
which he had actually So bond fide 
received with his wife. On his marri- 
age, a life estate of his wife In a chattel 
interest in lands was conveyed to 
him for life. A. received before the 
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the later Act referred to “ the powers of jointuring 
contained in the earlier Act, Sl Sect. 9 enacted 
that the “ powers in the recited Act contained or 
implied of giving the lands for the jointure of a 
wife *’ should be exercisable either previously to 
or after a marriage. 

In 1901 M. became tenant in tail in possession 
of the estates & in 1902, having by a codicil to 
his will purported, “ in the exercise of all powers 
contained in ” the two private Acts, “ or either 
of them,” to appoint & give the estates to his 
wife, who survived him, for life “ by way of 
jointure.” The question being raised whether 
M- had power to appoint the income of the estates 
for the jointure of a surviving wife : — Held : 
although a power to jointure by ‘‘ will ” was not 
actually mentioned in the earlier Act, & in fact 
could not have then been contemplated, inas- 
much as, apart from custom, a will had no opera- 
tion before Statute of Devises, 1540 (c. 1), yet 
upon the principle stated in Vernon's Case, No. 
1238, ante, that “ an Act of late time shall be 
taken within the equity of an Act made long 
time before,” a jointure under the power con- 
ferred upon a tenant in tail by the earlier Act 
could, under the present law, be well created by 
a testamentary instrument. — Re Bolton Estates, 
Russell v. Meyrick, [1903] 2 Ch. 461 ; 72 

L. .T. Ch. 606 ; 88 L. T. 851 ; 52 W. R. 87 ; 47 
Sol. Jo. 637, C. A. 

1258. Exercise with consent of specified parties — 
Effect of death of parties.] — Mansell (Lady) v. 
Mansell (1757), Wilm. 36 ; 97 E. R. 14. 

1259. Restriction on total charge by way of 
jointure — Exercise of power in settlement & re- 
settlement.] — A settlement, after limiting two 
estates to A. for life, remainder to his first & 
other sons in strict settlement, remainder to M. 
for life, with remainder over, required each person 
when in possession to assume the name & arms 
of the settlor ; gave to the tenants for life powers 
of leasing & of charging the estates with a jointure 
of £400 a year, & a sum of £2,000 for younger 
children ; & reserved to the settlor a power of 
revocation & new appointment as to one of the 
estates. The settlor subsequently exercised that 
power by revoking, as to one of the estates, the 
remainder to M. for life, & the limitations over ; 
&; by appointing that estate to S. for life, with 
remainders over ; & by the deed of revocation & 
new appointment, he imposed upon each of them, 
A. & S., when entitled as tenants for life in posses- 
sion, ” under the limitations aforesaid,” the con- 
dition of assuming his name & arms, & gave them 
the power of charging the estate with a jointure 
of £400 & with £3,000 for younger children, but 
directed that there never should be more than the 
yearly sum of £400 a year payable out of any 
part of the premises as a jointure at one time : — 
Held : the second deed did not give A., when 
tenant for life in possession, the power of appoint- 
ing a second sum of £400 as a jointure to his wife. 

WiGSELL V, Smith (1828), 6 Russ. 299 ; 38 

E. R. 1039, L. C. 

1260. Exercise as often as donee shall 

marry — Divorce & re-marrlage of donee.] — By a 

deed of resettlement of family estates power was 
given to the second tenant for life ” to appoint 
to any woman whom he may marry ” for her life 
a jointure rentcharge not exceeding the yearly 


sum of £2,500 to be charged on the estates. It was 
declared that the power might be exercised as 
often as the donee should marry. There was a 
proviso that the charge on the estates by way of 
jointure should not at any one time exceed in 
the whole the annual sum of £4,000. In 1869 the 
donee married & by a settlement made on his 
marriage he, in exercise of the power, appointed 
to his wife during her life, in case she should 
survive him, a jointure rentcharge of £2,600. In 
1883 the marriage was dissolved on the wife’s 
petition. In 1888 the donee married again, & by 
a post-nuptial settlement he, in exermse of the 
power, appointed to his second wife, during her 
life, in case she should survive him, a jointure 
rentcharge of £2,500. In 1892 the donee died. 
Both the wives survived him; — Held: (1) the 
appointment of a jointure to the second wife was 
authorised by the power, 1 hough she could not 
receive more than £1,500 a year during the life 
of the first wife ; (2) though the power operated 
to make provision for the event of a divorce of 
the donee from his first wife, it was not thereby 
rendered illegal or contrary to public policy. — 
Marlborough (Lily, Duchess) v. Marlborough 
(Duke), [1901] 1 Ch. 165; 70 L. J. Ch. 244 ; 
83 L. T. 578 ; 49 W. R. 275 ; 17 T. L. R. 137 ; 
45 Sol. Jo. 116, C. A. 

Annotations : — As to (2) Consd. lie Hope Johnstone, Hope 

.Tohnstono r. Hope Johnstone, fl904J 1 Ch. 470. Reid. 

Brodie v. Brodie, [1917] P. 271. 


(6) Defective Exercise, 

1261. When aided by equity — Covenant to exer- 
cise — Donee subsequently coming into possession.] 

— Alford v. Alford (1709), cited in 2 P, Wms. 
at p. 230 ; cited in 1 8tra. at p. 604 ; 93 E. R. 
727 ; sub nom. Allford v. Altj^ord, Gibb. Ch. 
167. 

Annotations : — Folld. Coventiy v, Coventry (1724), 2 P. 
Wms. 222. Consd. Jackson v. Jackbon (1793), 4 Bro. 
C. C. 462. 

1262. Incapacity of donee.] — 

Covenant by G. on his marriage, that if ho came 
into possession, he would exercise the power of 
jointuring, which, by the terms of the will, could 
only be exercised by a tenant for life in possession. 
G., before coming into possession, became of 
unsound mind ; — Held : the covenant was a 
defective execution of the power, which this 
ct. would enforce against the remainderman. — 
Aj^leck V, Affleck (1857), 3 Sm. G. 394 ; 
26 L. J. Ch. 358 ; 29 L. T. O. S. 37 ; 3 Jur. N. S. 
326 ; 5 W. R. 425 ; 65 E. R. 709. 

Annotations Ajjld, Charlton v. Charlton, flOOGJ 2 Ch. 523. 
Refd. Johnson v. Touchet (1807), 37 L. J. Ch. 25; Re 
Anstis, Chetwynd v. Moriran, Morgan v. Chetwynd (1886), 
31 Oh. D. 596. 

1263. Approval of draft deed.] — 

T. by his win made in 1882 devised real estate & 
declared that it should be lawful for every tenant 
for life thereof to charge it by deed or will with a 
jointure not exceeding £400 a year in favour of 
his wife. In 1885 N., testator’s son, executed a 
marriage settlement whereby he covenanted to 
charge all real & personal estate which might 
come to him from his father with the payment 
of a jointure of £400 a year to his wife. At the 
date of the settlement testator was still alive, & 
the power to charge had not come into existence. 


date of the will about £2,000 out of the 
rents of said lands : — Held : the charge 
by his will of a Jointure of £200 a year 
was valid if £2,000 was received, &, if 
said sum was not received the jointure 
should abate proportionally. -Brbbk- 


TON V . Barry (1860), 11 1. Ch. R. 97. — 

IR. 

n. When power arises .] — Declaration 
that tenants for life “ shall & may at 
his 01 their marriagre ** have certain 
powers of Jolnturlnij: & settling: por- 


tions : — Held : such powers arise so 
soon as the marriage takes plaoe, 8c 
may bo exercised at any subsequent 
period . — Re Crbagh's Estate, Lank. 
PETmoNER (1890), 25 L. R. Ir. 128. — 
IR. 
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Settlements. 


Sect, 2. — Jointure: Suh’Sect, 2, B, (b) (S: (c), d- C. ; 
siib’sect, 3, A,] 

He died in 1886, & N. became tenant for life of 
his real estate & donee of the power. In June, 
1892, a dreift deed was settled &> approved on 
behalf of N., whereby he charged the re.al estate 
with £400 a year for his wife ; but he died a few 
days afterwards without liaving executed the 
deed. His widow claimed a jointure of £400 a 
year : — Held : the covenant in the settlement 
was a defective execution of the power to which 
the ct. would give effect ; the approval of the 
draft deed operated as a selection or toe projierty 
to be charged ; & the widow w^as entitled to a 
jointure of £400 a year charged on the l eal estate 
devised by testator. — Chablton v. C’iiarlton, 
[1906 J 2 Ch. 623 ; 75 L. J. (^h. 715 ; 95 L. T. 
714 ; 50 8ol. .To. 668. 

1264. Donee in possession.] — C lif- 

ford (Lady) v. Burlington (Earl), No. 1306, 
post. 

Death before exercise.]— 

Tenant for life with power to make a jointure, 
remainder over, tenant for life covenants to make 
a jointure to a wife in consideration of a marriage 
by virtue of his power, or otherwise, of £500 per 
annum ^ & dies before making the jointure ; equity 
w’ill make it good. — Coventry (Countess) v. 
Coventry (Earl) (1724), 2 P. Wms. 222 ; 1 

Stra. .596; Gilb. Oh. 160; 9 Mod. Hop. 12; 

1 Eq. Cas. Abr. 348, pi. 19 ; 2 Eq. Cas. Abr. 
660, pi. 8 ; 24 E. II. 707, L. C. 

Annotations : — Apld. Totter V. Laj'er (17,31), 2 P. Wms. C23. 
Consd. Evehn r. Evelyn (1731), 2 1*. Wms. 659; Bates 
i\ Dandy (1741), 3 Ptiss. 172, n. ; Jackson v. .Jackson 
(1793), 4 Bro. C. C. 462 ; Story v. Johnson (1835). 5 L. J. 
Ex. En. 0. Apld. Cliarltoii r. Charlton, [1906] 2 Ch. 523. 
Refd. Hervey r. Heivey (1739). 1 Atk. 561 ; Sauders r. 
Sanders (1739), W^est temp. Hard. 686; Sersreson r. 
Sealey (1742), 2 Atk. 412; Blandford r. Marlborough 
(1743), 2 Atk. 542 ; Brown r. Heathcote (1746), 1 Atk. 
ICO ; Maddlflon r. Andrew (1717), 1 Ves. Sen. 57 ; Tyr- 
connel r. Aneaster (1754), 2 V<‘a. Sen, 499 ; Churchman 
r. nar\ev (1757), Arnb. 824; Willson r. IMggott (1794). 

2 Veb. 351; Mamell r, Blake (1816), 4 Dow, 248. 
Mentd. Shove v. PJnoke (1793), 5 Term Rep. 124. 

1266. .] — J. devises certain 

estates to trustees upon trust for his grandson, A., 
for life, with remainder to his first & other sons 
in tail male, with like remainders to his grandson, 
B., & he declared that as his grandsons should 
come to be in possession of the estates, they might 
make a jointure for his or their wives respectively, 
not exceeding £100 per annum for every £1,000 & 
he directed his personal estate to be applied by 
his exors. in purchasing lands to be settled to the 
same uses as his real estate. A., the {^andson, 
enters on the estate upon the death of his grand- 
father, & by arts, covenants that his wife shall 
have as her jointure certain specified part/S of 
the estates, amounting in the whole to £320 per 
annum^ in consideration of £3,200 for marriage 
portion, £3,000 of which her mother covenants 
to pay to A., in addition to the £200 he had already 
received, with interest in the meantime, with a 
power of revocation to A. & C. A. dies, having in 
his lifetime received £1,700 in part payment of 
the portion, & having purchased certain real 
estate : — Held : (1) the power of giving the join- 
ture of £320 per annum was well executed by way 
of covenant or agreement ; (2) the deficiency in 
value, the estates on jointure not amounting to 
the £320 per annum, was not to be made good 
against the remainderman ; & the purchase of the 
real estate could not be considered as a purchase 
in performance of the trust, there being no proof 
that the purchase was made out of the personal 
estate of the grandfather, or in performance of 


the trust.— S anders v. Sanders (1739), West 
temp. Hard. 686 ; 25 E. R. 1160, L. C. 

1267. Covenant to settle lands for jointure- - 

No reference to power.] — Holltngshead v, 
Hollingshead (1708), Oilb. Ch. 167; cited in 2 
P. Wms. at p. 229; 25 E. R. 117; sub nom, 
TIoltngshead v. Uolingsiiead, cited in 1 Stra. 
at p. 604, L. C. 

Annotations : — FoUd. Coveiitiy v. Coventry (1724), 2 1*. 
W^ms. 222. Refd. Jackson v. Jackson (1793). 4 Bro. C. C. 
462. 

1268. .]— Father being tenant 

for life, & son tenant in tail in remainder, of an 
estate, a settlement was made, wherein was a power 
for the son, when in possession, to make a jointure 
Father & son enter into a general covenant, 
without reciting or referring to the power, that the 
son, within twelve months, shall make a jointure 
on a then intended wife : The father dies within 
twelve months ; the son takes possession & dies, 
without making any settlement : the estate is 
bound in the hands of the remainderman. — 
.Tackson V. Jack« 50N (1793), 4 Bro. C. V. 462 ; 20 
E. R. 988. 

Annotations: — Retd. Affleck v. Affleck (1857), 3 Sm. & G. 
394 ; Oharllon v. Charlton, [1906] 2 Cb. 523. 

1269. Power to jointure by deed — Execu- 

tion by will.] — One has a power to make a jointure 
by deed under hand & seal, he executes it by will, 
this is a good execution in equity in favour of a 
wife. — T ollet’s Ga‘=’E (1728), Mos. 46 ; 25 E. R. 
262 ; sub nom. Tollet v. Tollet, 2 P, Wms. 
489 ; 2 Eq. Cas. Abr. 663, pi. 10. 

Annotations : — Refd. Hervey v, Htivcy (1739), 1 Atk. 561 ; 
Wilkio 1 ’. Holme (1752), 1 Dick. 160; Clmrchman v. 
Harvey (1757), Amb. 335 ; Darlington v, IHiltcney (1775), 

1 Uowj). 260 ; Chapman v. Gibson (1791), .4 Bro. C. C. 
229; Dowell v. Dew (1842), 1 Y. C. Cb. Cas. 315; 
Evans v. Evans (1853), 1 Dro^^. 654. 

1270. Excessive execution — Power to settle 

for life — Conveyance to trustees for ever.] — If a 
power, in which the intention of the parties is 
clear & evident, be executed defectively as to 
])art, & afterwards executed defectively, as to the 
whole of the interest, a ct. of equity will, in favour 
of a purchaser for a valuable consideration, reject 
the first appointment & supply the defects of 
the second. 

Equity will supply the defective execution of 
powers in favour of purchasers, creditors, wives & 
younger children. 

By the power he was to settle it [tlie jointure] 
to herfor her life, etc., whereas he lias conveyed it to 
trustees for ever ; which is also ba.d, the power not 
being pursued ... in equity it is also void . . . 
but not so void as that the wife shall have no 
provision made for her (Lord IIardwicke, C.). — 
Harvey v. Harvey (1739), 9 Mod. Rep. 253 ; 
Bam. Ch. 103 ; 2 Eq. Cas. Abr. 069, pi. 22 ; 
88 E. B. 433 ; sub nom, Hervey v, Hervey, 1 
Atk. 561, L. C. ; subsequent proceedings (1740), 
Bara. Ch. 109, L. C. 

Annotations : — Consd. Zouch d. Woolston v. Woolnton (1761), 

2 Burr. 1136 ; Thornton v. Bright (1836), 2 My. & O. 
230. Refd. Wright v. Wright (1750), 1 Vos. Son. 409 ; 
Tyroonnol V. Aneaster (1754), 2 Ves. Son. 499 ; Churchman 
V. Harvey (1757), Amb. 335 ; Chapman v. Gibson (1791), 

3 Bro. C. C. 229 ; Nottidgo v, Doring, Raban v. Dering, 
[1910] 1 Ch. 297. Mentd. Rogers v. Earl (1757), 1 Dick. 
295. 

1271. Imperfect execution in articles — Comple- 
tion by words of request in codicil.] — Imperfect 
execution of power to jointure, by arts., completed 
by words of request in a codicil. — V ernon v, 
Vernon (1737), Amb. 3 ; 27 E. R. 1. 

Annotations .•—Refd. Dowell r. Dew (1842), 1 Y. & C. Ch. 

Cas. 346 ; Re Dteles, Gregory v. Edmondson (1888), 39 
Ch. D. 254, n. Mentd. Ramsdon v. Hylton. Hylton v, 
Bisooo (1751), 2 Ves. Sen. 304. 

1272. Mistake in amount In articles.] — 

Londonderry (Lady) v. Wayne, No. 1286, post. 
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(c) Fraudvlent Exercise. 


1273. What amounts to — Benefit to husband’s 
creditors.]— Lane v. Page (175 t), Amb. 2.33 ; 27 
r. R. 155. 


AnmiinHons : —'FoM. Aloyn v. Belchier (17r)8), 1 Edon. 132. 

(^ockburn (1816), 1 Mor. 626 ; Saunders 
^26. Retd. Ahkham v. Barker 
(1^8r).j), 17 Beav. 37 ; Whelan t\ Palmer (1888), 39 Ch. D. 


1274. ,] — The donee of a power to 

jointure may exercise it in favour of liis wife in 
accordance with a bargain by which he himself 
is benefited, provided this is done, not by diverting 
from her any part of the jointure itself, but by 

it to its proper use in consideration of 
his gedting something which h(‘ is at liberty to take 
for his own benefit. 

A wife may hold a jointure, the whole of which 
is intended to be enjoyed by herself tliough she has 
obtained it by a post-nuptial bargain with her 
husband & given him. or his creniitors as a considera- 
tion some interest in her own property. The ct. 
will not inquire into the quantum of the considera- 
tion. 

Testator devised real estate to certain uses, 
<fc declared that it should be lawful for each tenant 
tor life under the will, eitluT in contemplation of 
marriage or after marriage, to charge the heredita- 
ments with the payment of atjy annual sum not 
exceeding £300 to any woman whom he* should 
marry for her life. In lS(iS the tenant for life 
married jiltf, ; <fe in 1882, whilst tla^y were living 
apart, he, in consideration of £50 paid to him by 
her, executed a deed whereby ho charged the 
property with the payment to her, if she should 
survive him, of the yearly sum of £300 for her life. 
'Phere was evidenc(' that the jointure was not at that 
time woi*th £50. The tenant for life died in 1902 : 
— lleJd : the transaction was not a corrupt 
bargain nor a fraud on the power, but the widow 
w.a8 entitled to I'oceive the jointure. 

Wliile an appointment by way of jointure, as 
the result of a bargain between husband ^ wife 
or between intendf'd husband <fc wife, that part 
of the jointure shall go or be for the benefit of 
the husband’s creditors or a stranger is bad to 
the extent of that part, yet the rest of the ba»'gain 
may stand so tar as the jointure is to be enjoyed 
by the wife herself (Romer, L..T.). —Saunders v. 
SiiAFTO, [1905] 1 Ch. 120 ; 74 L. .T. Ch. 110 ; 91 
L. T. 789 ; 53 W. R. 421 ; 49 Job So. 100, (\ A. 

1275. — — Benefit to husband.] — If a power of 
jointuring be exercised on a corrupt bargain for 
some benefit to be given to the husband, the fraud 
being only upon the donor of the power, the ct. 
will sever the appointment, & hold it to bo good 
so far as it is for the benefit of the jointress & bad 
as to the rest. — Rowley v. Rowley (1854), Kav, 
242 ; 2 Eq. Rep. 241 ; 23 L. .1. Ch. 275 ; 23 L. T. 
O. S. 55 ; 18 Jur. 306 ; 09 E. R. 103. 

Annotations : — Refd. Wholan v. Palnior (1888), 39 Ch. D. 

648 ; Saunders v. Shafto, 1190.5] 1 Ch. 126 ; lie Wright, 

Hegan v. Bloor, [1920] 1 Ch. 108. Mentd. Bull cel v. 

Plunimer (1869), L. R. 8 Eq. 085. 

1276. ,] — Saunders v. Shafto, No. 

1274, ante. 

1277. — ^ — Benefit to stranger.]— Under a power 
of appointing a jointure rentcharge not exceeding 
£200, the donee of the power appointed £200 a 
year to the jointress under a corrupt bargain 
with her to provide thereout for a stranger : — 
Held : the appointment was a fraud on the power 
& void not merely pro ianto but altogether, 
although the jointress ^ok some benefit under the 


appointrnent, it clearly appearing that the donee 
had no intention whatever of benefiting her & 
used the i^owcr merely as machinery to benefit 
the stranger ; if, however, it had appeared that 
the donee did intend fo benefit the jointress to 
some extent the apiiointment might have been 
upheld pro ianto. — Whelan v. Palmer (1888), 39 
Ch. D. 048 ; 57 L. .T. Ch. 781 ; 58 L. T. 937 ; 30 
W. R. 587 ; 4 T. L. R. 480. 

Annotation •— Overd. Saiiiuleis r. Shafto, [1905] 1 Ch. 126. 

1278, .] - Saunders v. SiiAEro, No. 

1271, ante. 

1279. Appointment fraudulent as to part- 
Whether severable.]— Rowley v. Rowley, No. 
1275, ante. 

1280. .]— WiiELXN V. Palmer, No. 

1277, ante. 

1281, .] — Saunders v. Shafto, No. 

1271, ante. 


C. Non-Exereise of Poivcr, 

1282. What amounts to — Covenant to make 
Jointure — Extent not specified.] — Tenant in tail 
with power fo make a jointure, m consideration ot 
marriage arfidi's to make a jointure, without 
specifying the extent, & dies wutliout issue with- 
out making th(' jointure. 43ie wife dies ; & her 
extrix. brings a bill for an account of the profits of 
the lands articled to i>e settled. Bill dismiss(*d. — ■ 
Elliot r. IIele (1080), 1 Vern. 100 ; 23 E. R. 517, 
L. C. ; previon^ jiroceedinri^, sub non'i. IIele r. IIele 
(1082), 2 Cas. m Ch. 87. ‘ 

1283. Not aided by equity.] — Elliot v. TIele, 
No. 1282, ante. 


Sub-sect. 3. — Amount of Jointure. 

A. TndetieraL 

1284. Yearly value — When calculated — Whether 
at death of husband or date of settlement.] —A man 

covenants that lands settled for a jointure arc of 
sucli a yearly value. IJiis relates only to tli(‘ time 
of settlenumt, & not to the death of the husband. — 
Speake (I.ady) V. Speake (I^ady) (1083), 1 Vern. 
217 ; 23 E. R. 425. 

1285. .] — PowiT to husband to 

make jointure not exceeding clear yt'arly value of 
Cl 00 for every £1 ,000 portion ; part of the portion 
is limited, tlie interest to the husband for lil(\ then 
to increase younger children’s fortune ; if none to 
survivor of iiusband or wife, this considered as 
received by him as settled fairly for th(^ family ; A: 
for his benefit, <k wdtliin intent of the power. 
“ Clear” must be as at the time of making the 
jointure, not during its continuance* ; which 
would make these powers fluctuating. ” Clear ” 
means free from charges usually allowed helween 
buyer & seller, & by course of the country borne 
by tenant, but subject to land tax tliose borne 
by landlord. — Tyri’ONNEL (EariJ i\ Ancaster 
(Duke), Ancaster (Duke) v. Sherrard (Lady) 
(1754), 2 Ves. Sen. 499; Amb. 237; 28 E. R. 
320, L. C. 

Annotation : — Apld. Saunders v. Shafto, [1905] 1 Ch. 126. 

•] — (1) Husband having a 

power to make a jointure of any part of the estate* 
not exceeding £400 per annum, covenants on his 
marriage to settle lands of the yearly value of £400 
clear of taxes & reprizes : he aftenvards makes a 
settlement of lands, with a covenant, that if they 
should fall short of £400 per annum, he would 
make up the deficiency : — Held : the settlement 


PART IX. SECT. 2, SUB-SECT. 2.— B. (c). 

o. What amoimta to.]— Jkvkrs v. Jeveus (1735), 1 Bro. Pari. Cas. 272.— IR. 

p. .] — Baud WIN v, Roche (1842) 5 1. Eq. R. 110. — IR. 

Q Q 


J. — ^VOL. XI. 
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Sect, 2. — Jointure : Suh-sect, 3, A, d: B. ; sub- 
sect. 4.] 

was intended as an execution of the power, <& the 
making tlie jointure clear of taxes & reprizes in the 
arts, was a mistake. 

(2) Where lands of a specified annual value are 
settled in jointure j)ur8uant to a power, the value 
is to be estimated at the death of the husband. — 
Londondeeuy (Lady) v. Wayne (1763), Amb. 
424 ; 2 Eden, 170 ; 27 E. R. 281. 

1287. Whether covenant extends to all 

estates In settlement.] — A covenant in a settlement 
that “ the lands so limited in jointure,” shall for 
ever continue of a certain yearly value, will extend 
to all the estates raised in those lands by the settle- 
ment, if any other lands are mentioned therein. 
Particularly if the first estate is limited to the 
husband. If no other lands art' mentioned therein, 
it must perhaps be confined to the estate of the 
wife. — A non. (1698), 1 Ld. Jtaym. 305 ; 91 E. IL 
1141. 

1288. Exoneration of jointure from deductions — 
What deductions included — Fluctuating charges.] — 

■ — (1) Where a person had a power to make a 
jointure without any deduction for any charges 
imposed, or to be imposed, parliamentary or 
othenvise ; this does not mean only sucli as are 
fixed & certain, but the land-tax, though a 
fluctuating one, is clearly within the power, 

(2) Arts, are considered in this ct. as minutes 
only, which the settlement may exx^lain more at 
large. 

(3) No difference betw(‘en arts, unexecuted hi 
ioto or in part, for the ground tiu' ct. goes upon 
is what is covenanted to be done is considered 
as done. — B tandfoud (Maechioness) v. Maui.- 
BOROIKUI (r)OWA(4EE llTJClIESS) (1743), 2 Aik. 
512 ; 26 E. R. 725. 

Annotations Asia (1 ) Refd. Londonderry v. Wayne (17G.3), 

2 Eden, 170 ; Flo>er r. Bankes (1808) 3 Do G. J. & Sm. 

306. As to (2) Refd. fbillipH r. James (1805), 3 Do G. .T. 

iSc Sm. 72. OcTu rally, Refd. Tyrcomiell v. Anoaster (175 !)» 

Amb. 237. 

1289. — Land tax.] — B landford (Mar- 

chioness) V. Marlboeouoh (Dowageu DUCHE8.S), 
No. 128S, ante. 

1290. Legacy duty,] — Testator de- 

vised real estates to W. for life, with remainder to 
liis first A other sons in tail, with remainder to T. 
for life, ivmainder to his first A other sons in tail, 
remainder to (I. for life, vith remainders over ; A 
gave a power to tht' several persons who, by virtue 
of the limitations in the will, should be in actual 
possession of the estates, by deed or will to appoint 
to any woman or women they should marry, by 
way of jointure, rentcharges not exceeding £750 
per annum for life, to be issuing out of A charge- 
able upon the devised estates, clear of all taxes A 
deductions whatsoever. W. died without issue, A 
T. entered into possession of the estates, A by his 
will charged tliem with £750 per annum by way of 
jointure to his wife, under the power, A died 
without issue male, whereupon (1. entered into 
possession : — Held : G. was chargeable with 
legacy duty after the rate of £10 per cent, on the 
value of the rentcharge of £750 per annum.— A.-Q. 
V. Pickard (1838), 3 M. A W. 552 ; 1 Uorn A U. 
174 ; 7 L. J. Ex. 188 ; 150 E. R. 1264 ; ajfd. sub 
nom. Pickard v. A.-G. (1840), 6 M. A W. 348, 
Ex. Oh. 

Annotations Avid. A.-G. v. Hennikor (1852), 7 Exch. 331. 

Consd. Sweeting v. Sweeting (1853), 22 L. J. Ch. 441. 

‘4. A.-G. V. Hertford (1845), 14 L. J. Ex. 268. 

Estate dutyj — See Estate A Other 
Death Duties, Vol. XXI., p. 41, Nos. 261-263. 

Succession duty.] — See Estate A 
Other Death Duties, Vol. XXI., p. 105, No. 773. 


Income tax.] — See Income Tax, Vol. 
XXVIII., p. 75, Nos. 405. 407. 

1291. “ Clear yearly value ” — Charges 

usually allowed between buyer & seller.] — Tyrcon- 
NEL (Earl) v. Ancaster (Duke), Ancaster 
(Duke) v. Hherrard (Lady), No. 1285, ante. 

1292. Charges borne by tenant.] 

— Tyuconnel (Earl) v. Ancaster (Duke), An- 
caster (Duke) v. Sherrard (IjAdy), No. 1285, 
ante. 

1293. Not charge borne by land- 

lord.] — Tyrconnel (Earl) r. Ancaster (Duke), 
Ancaster (Duice) v. Sherrard (Lady), No. 1285, 
ante. 

1294. Not land tax.] — Tyrcon- 

NEL (Earl) v. Ancastp:r (Duke), Ancaster 
(Duke) v. SiiEKitARD (IvAdy), No. 1285, anie. 

.] — See, generally, Rentcharges & An- 
nuities, Vol. XXXIX., pp. 158-164. 

1295. Additional jointure — Deed retained by 
settlor — Subsequent cancellation.] — Hudson’s 
(Lady) Case (1704), cited in 2 Vern. at p. 476 ; 2 
Eq. Cas. Abr. 52, pi. 5 ; 23 E. R. 905. 

Annotations Refd. Clavering v. Clavering (1704), Proc. Cb. 

235 ; Cecil v. Butcher (1821), 2 Jac. Ac W. 565 ; Doe cJ. 

Ganiona v. Knight (1826), 5 B. & C. 671. 

1296. Covenant to make on becoming en- 

titled to property in right of wife — Additional pro- 
perty vesting in wife after husband’s death — No 
right to additional jointure.] — Tenant for life, with 
power to make a jointure of £100 per annum for 
every £1 ,000 which ho has with his wife, covenants 
on marriage to make a jointure accordingly, & 
also to make an additional jointure on receiving 
or becoming entitled to any further money in right 
of the wife ; after the death of the husband the 
■wife boeomes entitled to an additional fortune ; she 
shall not compel tlie remainderman to make an 
additional jointui*e on her on this account ; but 
on the other hand, the husband’s creditors shall 
not take from the wife this additional fortune. — 
Holt (Lady) v. Holt (1731), 2 P. Wms. 648 ; 24 
E. R. 899. 

Annotations : — Refd. SanclorB r. SanderB (1 739), West temjJ. 

Hard. 086 ; Godng v. Nash (1744), 3 Atk. 186. 

B. Affect of Deficiency. 

1297. Rights of jointress — To commit waste to 
make up deficiency. — -Bub where a jointress, who 
had a covenant that h(‘r jointure should be of such 
a yearly value, which fell short, though her estate 
was not without impeachment of waste ; yet the 
ct. would not prohibit her committing waste, so 
far as to make up the defect of her jointure. — 
Carew V. Larew (1698), 1 Eq. Cas. Abr. 400 ; 21 
E. R, 1132. 

1298. To have deficiency supplied from 

additional lands — Jointured lands of agreed value.] 

— If .1. S., a jointress, brings her bill to have an 
account of the real & x^ersonal estates of her late 
husband, & to have satisfaction thereout for a 
defect of value of her jointure lands, which he had 
covenanted to be &; to continue of such value ; & 
deft, insists, that this is a covenant which sounds 
only in damages. <fc properly determinable at law ; 
though it be admitted, that a ct. of equity cannot 
regularly assess damages, yet in this case a master 
in Chancery may properly inquire into the value 
& defect of the lands, & report it to the ct., which 
may decree such defect to bo made good, or send 
it to be tiied at law upon a quantum damnificat. — 
Hedges v, Everard (1699), 1 Eq. Cas. Abr. 18 ; 
21 E. R. 840. 

1299. .] — Lands settled on A, for 

life, for her jointure, are covenanted to be of a 
certain clear yearly value ; after the death of the 
husband, the jointure lands turn out deficient. 
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The jointress is entitled to have the deficiency 
made good out of other lands, & to come in as a 
specialty creditor upon the husband’s estate, for 
the arrears of the deficiency, with interest. — 
Parker v, Harvey (1726), 4 Bro. Pari. Oas. 601 ; 
2 E. R. 411, IL E. 

1300. .J —Where in marriage 

arts., the lands agi^eed to be limited in jointure are 
expressed to be of the yearly value of £500 & 
afterwards prove deficient ; this amounts to an 
agreement that they were of that value, & is a 
sufficient foundation for making up the deficiency. 
— Glegg V, Glegg (1728), 4 Bro. Pari. Cas. 614 ; 
2 E. R. 418, U. L. 

1301. Lands settled as additional jointure — 

“In recompense of all deficiencies.”] — Where 
lands are settled in jointure, covenanted to be of 
£500 per annum value, but the husband afterwards 
discovering a defect in the title, settles other lands 
as an additional jointure, & declares them to be 
in recompense of all deficiencies, either in title 
or value of the lands before settled ; the jointress 
shall liave lands of the full value of £500 per annum 
over <te above the other lands, all other pro- 
visions made for her by her husband’s will. — 
Grove v. Hooke (1714), 4 Bro. Pari. (’as. 50.8 ; 2 
E. R. 404, H. L. ; affg. S. C. sub nom. Hook 
(Lady) v. Grove (1718), 2 Eq. Oas. Abr. 389, L. G 

1302. To prove as specialty creditor against 

estate.] — Parkpir v, Harvey, No. 1299, ante. 

1303. Lien on estate of covenantors — Cove- 

nant for jointure by father & son.]— In marriage 
contracts when tlu‘ fortune of the wife is paid to 
the fath(‘r, or to clear incumbrances, or to the son ; 

the father & the son who are parti<\s to the mar- 
riage contract, covenant jointly that the wife’s 
jointure shall bo of a certain value, in case of a 
deficiency the wife has a lien both upon the estate 
of the father & son, — Pkorert v. Clifford (17.89), 
West temp. Hard. 638 ; 25 E. R. 1124 ; auh nom. 
Probert V. Morgan & Clifford, 1 Atk. 440, L. C. 


Jnnotalions Refd. Andrews v. Einniot (1788), 2 Bro. C. V 

297. Mentd. Bishop v. Church (1751), 2 Vos. Sen. 371 ; 

Doc d. Nowell V. lioake (1825), 2 Bing. 497. 

1304. Liability of remainderman —To bear de- 
ficiency rateably with jointress — Estate subject to 
incumbrance.] — Carpenter v. Carpi^nter, Was- 
BORNE V. Downes, No. 702, ante. 

1305. — .]— Mohhn’s (Lord) (^ase 

(1695), Freem. Ch. 204; 22 E. R. il61. 

1306. To make up deficiency.] — Tenant for 

life, with power lo make a jointure of £1,000 per 
annum ujion marriage, covenants to make a 
jointure on his wife of £1,000 per annum. After- 
wards gives a jjarticular of lands mentioned to be 
£1 ,000 per annum which ar(' settled for the 
jointure, but prove to be but £600 per annum. 
Decreed the jointure to be made up £1,000 per 
annum by the issue in tail. — Clip'FORD (Lady) v. 
Burlington (Earl) (1700), 2 Vern. 379 ; 23 

E. R. 841. 

Anvofaitana : — Consd. Coventry v. Coventry (1724), 1 

596 ; Evelyn v. Evelyn (1731), 2 1*. WniB. 659. Dbtd. 

Sanders v. Sanders (1739), West temp. Hard. 686. Folld. 

Tyroonnel r. Ancastor (1754), 2 Ves. 8on. 499. Consd. 

IVfamell v. Blake (1816), 4 Dow. 248. Re!d. Blandford r. 

Marlborough (1713), 2 Atk. 542. 

1307. .]— Sanders v, Sanders, No. 

1266, ante. 

1308. Liability of grantee from Crown— pf for- 
feited estate.] — A. upon his marriage with B. 
settles lands of £400 per annum for her jointure, & 
covenants, that if the particular lands so settled 
should not yield £400 per annum clear, B. should 
have so much of the rents of the residue of the 


settled estate as should make up the said £400 per 
annum. A. being attainted of high treason, his 
estate becomes forfeited, k, was granted by the 
Crown to J. S. The particular jointure lands did 
not amount to £400 per annin)i : -Held : the 
jointress is entitled, as against the grant ( m‘ of the 
Crown, lo have the deficiency made good. — 
Eustace p. Keigiitley (1713), 4 Bro. Pari. (’as. 
588 ; 2 E. R. 401, It. L. 


Sub-sect. 4.- 


-Rights and Liabilities of 

JOINTRPLSS. 


1309. Rights —Right to estate for life — Beneficial 
title in settlor — Defective legal title.] — Newcastle 
(Earl) v. Suffolk (Earl) (1630), 1 Rei^. (’h. 50 ; 
21 E. R. .504. 

1310. To hold over on paying off mortgage.] 

— ^Whero a jointress was of land nK)rtgag('d 
between IL A S. ; decrefsl that the jointress paying 
the mtge., she should hohl ovaa* till she A her 
exor. should be repaid with inlcTest. — B ertue v. 
Stile (1()76), 1 Cas. in Ch. 271 ; 22 E. B. T96. 

1311. To lease.] -Power of jointress to 

make leases not (‘\invss(Hl cannot he iirq)li(‘d. — 
Roe d. Boi,ton (DcKifi v. Gra\tii\m (1761), 3 
Burr. 1259 ; 97 E. H. S20. 

Annotation * — Refd. Jie Bolton Fstut(‘K, Busst'll r. 

(1903] 2 Ch. 161. 

1312. To allowance for children — Jointure 

& maintenance in arrear— Appropriation of pay- 
ments on account generally.] — A. is entitled to a 
r(‘ntcharge issuing out of a real estate', A to nn 
allowance out ot the same estate for th(* mainte- 
nance of her children during their minority. 4’h<' 
tenant for lift' sutTers both th(' rent charge A tli(> 
maintenance to run greatly in nrrear, but from t imo 
to time) pays money to A. on account generally. 
In this case, A. is ('iititled to carry the mont'y so 
received to such of the two accounts as slit' pleases. 
— Morgan v. Jones (1785), 1 Bro. Ihirl. Cas. 32 ; 
1 E. R. 397, 11. 1.. 

1313 . Effect of prior deed of Separation- 

Granting annuity.] — By arts. t)f sei»aratioTi, dated 
in June, 1834, deft, agreed that Ik* would, on or 
before Feb. 1, 1835, effectually, by a charge on 
freehold estates, or by invt'stment of an adequate 
sum of money, or by tlu' best mi'ans which niight 
then be in his powen*, secun' to pltf., his wife, an 
annuity of £1,000. In i)('c. 1834, a deed of arrango- 
inent was executed between deft. A his son, by 
which certain family estate's were convoyed to 
trustees to raise mone'y for the payment of various 
incumbrances, afte'rwords to such uses as deft. A 
his son should appoint, A in default of appoint- 
ment to dc'ft. for life', A then lo his son absolutely, 
with a power for de'ft. to jointure his 

or any future wife to the extent of 11,000 per 
annum Held : pltf. was entitled to have her 
jointure raised out of the e.statos, as against deR. 
& his son.— WELLKhl,EY V. Weij-esley, Mobning- 
TON (C’OUNTES.s) V. Mobnington (Labl) (1H4U), II 
Sfm. .59 ; 18 L. J. Ch. 442 ; 13 L. T. O. 8 419 ; CO 
E. E. 1050 ; afjd. (1852), 1 Pe (^. M. & O. 601, 
L. JJ. ; subsequent proceedings (18o3), 4 He U. 

MentZ' Boavan ». Tj* 

H. L. Cas. 525 ; Cai*soii v. Pickcragill (1 88o), 54 L. J. Q. B. 

1 ^ 314 , Right to concur in sale of estate 

charged.]— Re Greatheed, Ex p. Burgess (1858), 
31 lT T. O. S. 59 ; 4 Jur. N. S. 288. 
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a. Bighta—To release part of propeHy e^ibject to joirUure.]—Re Hartford (1851), 3 Ir. ur. . , 
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Sect, 2. — Jobdure: Sub-sects, 4 cfc 5. Sects, 3, 4 
cC: 5 : Sud)-scct, 1 .] 

1315. Mortgage of settled & unsettled 

estates — Sale without consent of wife of unsettled 
estates — Right to charge mortgagee with purchase- 
money.] — A married woman having a charge on 
settled estates for her jointure joined with her 
husband in mortgaging them & another estate of 
which lie was absolute owner. Afterwards the 
husband sold the unsettled estate, the mtgees. 
joining, & the purchase-money was paid partly 
in reduction of the mtge. debt & partly to the 
husband. The wife did not join in tlie conveyance, 
but consented to the transaction : — Held : what- 
ever equity the wife might have against her hus- 
band or the ('State which had been sold, she had 
no equity to charge the mtgees. with the sum paid 
to her husband. — Noyes v. Pollock (1880), 32 
Ch. I). 53 ; 55 L. J. Ch. 513 ; 54 L. T. 473 ; 34 
W. R. 383, C. A. 

Rights on deficiency in jointure.] — See 

Nos. 1297-1303, ante, 

Right to concur in reconversion.] — See 

Equity, Vol. XX., p. 391, No. 1311. 

1316. Liabilities — Waste.] — Bassett v. Bassett 
(Lady) (1075), Cas. ieynv. Finch, 189; 23 E. B. 
104. 

Compare No. 1297, ante. 

1317. Production of jointure deed.] — A 

jointress is not obliged to bring her jointure de('d 
into ct., unless the party requiring will confirm it. 
— Petrf V. Petre (1717), 3 Atk. 511 ; 20 E. B. 
1094, L. 0. 


8 R. 413 ; sub nom. Be Hambro, Hambro v, 
Hambro, 70 ].. T. 684 ; 43 W. B. 92. 

Annotations Retd. Re Herbage Rents, Greenwich, Charity 
Comrs. V. Green, [ 1896 ] 2 Ch. 811 : Re Young, Brown v. 
Hodgson, [ 1912 ] 2 Ch. 479 . Mentd. Re Jordison, Ralne 
V. Jordison, [ 1922 ] 1 Ch. 440 . 

1322. Part of estate sold — Payment out of 

purchase-money.] — Greathead v . Elliott, No. 
1320, ante. 

1323. Specific performance to execute deed — 
Refusal to execute — Declaration of trusteeship.] — 

A donee of a xR>wcr of jointuring under a settlement 
was ordered, in a specific X)erformancc suit insti- 
tuted by his wife to execute the power by a deed 
to be approved of by the master, wheivby £1,000 
])er amiurn was to be appointc'd as pltf.’s jointure. 
On his refusal to obey the d(‘cree : — JleJd : under 
Trustee Act, 1850 (c. 60), & Trustee Act, 1852 
(c. 55), he might be declared a tnjstee of all the 
rights, interests, estates & i)roporty acquired by 
liim under the settlement, A the ct. appointed a 
person to execute the requisite deed in his place 
under Trustee Act, 1850 (c. 60). — Wellesley 
Wellesley, Mornington v. ISIornington, IJx p. 
Mornington (Countess) (1853), 4 l)e G. M. A G. 
537 ; 1 Eq. Rep. 369 ; 22 L. J. (^h. 966 ; 43 E. B. 
017, L. JJ. 

1324. Mortgage of estate — Discretion of court.] — 

Hambro v. Hambro, No. 1321, ante. 


Se( t. 3.— RENTCHARGES AND ANNUITIES. 

Sce^ ge^ierally, Bpjntcharges A Annuities, 
Vol. XXXIX., PIT. 108 ci srq. 


Sub -SECT. 5. — Enforcement. 

See Law of Property Act, 1925 (c. 20), s. 121 (7). 

1318. Bond — Cancelled by settlor.] — Bond for 
])ei‘formancc of a promise to mak(' a settlement 
liaving been cancelled by the obligor, he was 
ordered to settle lands agreeably to the bond. — 
Arnold v. B.arrington (1031), 1 Dick. 5; 21 
E. R. 167. 

1319. Surrendered by jointress.] — Volun- 

tary bond afL'i* marriage to make a jointure to a 
wife, liusband accordingly makes a jointure. 
Wife gives up the bond, the jointure is (‘victed. 
The jointure shall be made good out of the hus- 
band’s personal estate. — Beard v. Nuttiiall 
(1686), 1 Vern. 427 ; 23 E. B. 564. 

1320. Sale of estate— Whether court will order — 
Existing powers of distress & entry.] — Where a 
jointure, secured by powers of distress A entry, 
falls into arrear, tin* ct. will not, at the instance of 
the jointress, direct a sale of the estate, but, in 
case part of the estate has been sold, will direct 
payment of the arrears to be made out of the 
purchase-money. — Greathp]ai) v. Elliott (1851), 
18 L. T. O. S. 71 ; 15 Jur. 986. 

Ajinotatwn : — Consd. Re ManchCHtcr’s Settlmt,, [1910] 1 Cb. 

loe. 

1321. Discretion.] — There is equitable 

jurisdiction to order a sale or mtge. of land to raise 
arrears of a jointure rentcharge issuing out of the 
rents A profits of the land ; though there is no 
express charge on the land ; but the exercise of 
the jurisdiction is discretionary. — Hambro v. 
Hambro, [1894] 2 Ch. 564 ; 63 L, J. Ch. 627 ; 


Sect. 4.- ESTATES FOR LIFE. 

See, generally, Real Property, Vol. XXXVIII., 
pp. 668 et seg. 

1325. Limitation in marriage settlement — 
Whether birth of Issue condition precedent to 
estate.] — Southampton (Dui^) v. Cramborne 
( 1685), Ercom. Ch. 186; 1 Vern. 338; 22 E. B. 
1151 ; revsd., siih nom. Wood {alias Cranmer) v. 
Southampton (Duke) (1692), Show. Pari. Cas. 
83, 11. L. 

.-—Consd. Herv('y v, Aston (1738), West temp. 

Hard. Refd. City of liOndon v. Garway (1700), 2 

Vern. .07 1 ; Cbampney v, Chanipney (1714), 10 Mod. Rep. 

314. Mentd. Jones v. Dale (1728), 1 Barn, K. B. 131. 

1326. Creation of life estate — Under power of 
revocation & new appointment.] — A. having a 
power of revocation A new appointment over an 
estate, of whicli B., his heir, was tenant in tail, 
by his will directed the estate “to be attached txj 
his title as closely as possible //c/d ; the 
(‘state of B. A all oth(*r tenants in tail in esse at 
A.’s death, being in the line of the title, were 
abridged to estates for life only. — D orchester 
(Lord) v. Effingham (Earl) (18i3), 3 Beav. 180, 
n. ; 10 Sim. 587, n. ; 49 E. R. 71. 

Annotations : — Consd. Bankes v, Le Despencer (1840), 10 

Bim. 576. Reid. Sackville West v. Holmesdale (1870), 

L. 11. 4 H. L. 543. Mentd. Rowland v. Morgan (1848), 

2 Pb. 764. 

1327. Absence of words of Inheritance- 

Equitable limitation.] — Be Wiiiston’s Settle- 
ment, Lovatt V. Williamson, No. 1745, post, 

.] — See, geyierally, Deeds, Vol. XVII., 

pp. 349 et seq. ; Real Property, Vol. XXXVIII,, 
pp. Ill et seq. 


PART IX. SECT. 2, SUB-SECT. 6. 


r. Digress.] — Locke 
(1842), 2 Dr. & War. 250 
Law. 406.— IR. 


Darley 
1 Con. & 


PART IX. SECT. 4. 

t. Limitation in marriaue settle - 
ment .] — Barron v. Barron (1836), 2 
Jo. Ex. Ir. 226. — IR. 


a. .] — Re Dbnnkhy’s Estate 

(1865), 17 I. Cb. R. 97 ; 18 Ir. Jur. 
21.— IR. 

b. By implication .] — Swketman v. 
Butler, [1908] 1 I. R. 517.— IR. 
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Operation of rule in Shelley’s Case.]- , 

generally. Real Property, VoI. XXXVIII., pp. 
705-708. 

Absence or insufficiency of words of in- 
heritance .] — See Real Property, Vol. XXXVIII., 
pp. 008, 009, 707, 712, 714, Nos. 111-115, 521, 523, 
584, 010. 

Production of cestui que vie.] — Sec Real 
Property, Vol. XXXVIII., pp. 073-075, Nos. 
107-213. 

Merger of life estate .] — Sec Equity, Vol. XX., p. 
509, No. 2300 ; Real I^roperty, Vol. XXXVIII., 
p. 700, Nos. 920-928. 


Sect. 5.— PORTIONS. 

Sub-sect. 1. — In General. 

See Settled Land Act, 1925 (c. 18), s. 10. 

Presumption against double portions.] — Sec 

Equity, Vol. XX., pp. 453 cl seq, 

1328. Nature «Sc deffnition — An advancement.]— 

.Tenks V. JloLFORD (1082), 1 Vern. 01 ; 23 E. R. 
311, L. C. 

Arinotalion : — Consd. Iluinc r. Edwardw (1746), 3 Atk. 450. 

1329. Chargeable on real estate.] — A pro- 

vision for younger children is chargeable^ on the 
real estate. — Sartit v. Blanfrey (Lady) (1095), 
Gilb. (Ui. 100 ; 25 E. R. 117. 

Annotation : — Refd. Coventry r. Coventry (1721), Cilb. Ch. 

160. 

1330. Estate in land.]— The word portion, 

with respect to younger children, includes an estate 
in land as w(‘ll as in money, 6c this land, in the 
computation of the estate to be distribut(Ml, is to 
be added to, 6c computed with other parts of it ; 
but with respect to the eldest son, whatever land 
came to him fi’om his father by descent, or oth(‘r- 
wise, he is to have his share, without any con- 
sideration of th(^ value of such land (liOiU) Powper, 
G.). — Ir.oyd r. Twitsiiam (1715), 2 Eq. (\as. Abr. 
438 ; 1 1 Xin. Abr. 192 ; 22 E. R. 373, L. G. 

1331. Estate in money.]— I jLO yd v. Twit- 

sham, No. 1330, anie. 

1332. Surplus rents not considered as 

portion.] — Surplus cannot be considered as such 
[portion], for, being for all the children it tak(‘S in 
the elder also, 6c the elder, if alone surviving, would 
have the whole (Lord IIardwkuvE, (.\).--\b\NE v. 
Vane (1717), 1 Ves. Sen. 57 ; 27 E. R. 889, L. G. 

1333. Sum secured to children — Out of 

property settled upon parents.] — (1) Where a gift 
to children is not made or secured to them out of 
property springing from or settled upon their 
parents, Sc there is nothing in the natui'e or context 
of the instrument to impress upon the gift the 
character of a portion, it is not a portion within 
Acciunulations Act, 18U0 (c. 98), s. 2, the circum- 
stance, that the gift is a part of the estate of which 
the parent is the residuary legatee, has not the 
elTect of giving to tlie gift the character of a 
portion. 

(2) There is no reason, 6c it is contrary to the 
policy of Accumulations Act, 1800 (c. 98), to put 
a strained or forced construction on the tenn 
“ portions for children ” contained in Accumula- 
tions Act, 1800 (c. 98), s. 2 . — Jones v, Maogs 
( 1852), 9 Hare, 605 ; 22 L. J. Gh. 90 ; 19 L. T. O. 8. j 
213 ; 16 Jur. 325 ; 68 E. R. 654. I 

Annotations: — As to (1) Refd. Barrington v. Liddell (J852), I 
2 De G. M. & G. 480 ; Middleton o. Losh (1852), 1 Sui. & G. I 


i Watt V. Wood (1862), 31 L. J. Ch. 338 ; JRe Walker, 

Walker v. Walkord 886), 54 L. T. 792 ; lie Peel’s Sottlmt., 

Biddulph V. Pool, [1911] 2 Ch. 165. 

1334. Discharge of land from portion — Insol- 
vency of trustee after raising amount.] — Trustee 
appointed for raising 6c jjaying a portion of £500 
to A. Trust.(‘c enters & gives jucigruent to A. for 
paying the £500 to A. wlien raised ; the trustee 
raises the £500 6c more, & becomes insolvent. 
Qu. : whether the land is dischargi'd. -Harrison 
V. Gage (1688), 2 Vern. 85 ; 23 E. R. 661. 

1335. Portion charged on two estates -Contribu- 
tion from both.] — By a settlement, two estates, 
one in Norfolk, 6c the other in Suffolk, are subjected 
to the raising of a portk>n of £2,000 to a daughb^r, 
by a term of live hundr(‘d yeai’S, commencing after 
the respective decease of two s(jvei*al fives ; one 
life upon the Suffolk estate, 6c the other upon the 
Norfolk estate'. The life on the Suffolk estate 
fell. Sc the daughter bringing her bill for tlie £2,000, 
J. to wliom that ('slate was corru', paid the £2,000. 
Afterwai'ds tlu' life on the Norfolk ('state fell. 6c 
the fe(5 simple theu'of dc'seench'd Id the daughter. 
J. that paid flie £2,000 shall liave (‘ontribution 
out of the Norfolk estate, in ]>roportion to its 
value, only tlu' Suffolk estate shall be valued as an 
estate in possession, Sc the N(^]'folk osfato as an 
estate in revc'vsion. — II eveningham r. Heveninu- 
HAM (1697), 2 Vei n. 355 ; 23 E. R. 821, L. G. 

1336. Decree for raising portions —Assignability.] 
— Wai-ter V. Saunders (1703), 1 Eq. Gas. Abr. 
58 : 21 E. R. 872. 


Annotation'^ : - Consd. Tncsoii r. ^kloiilhlon (1712), 9 ]Mod. 

B('p. 373. Refd. .l('vvhoii V. Moiilsoii (1712), 2 Aik. 417 ; 

Sturgis V. Chainpneyh (1839), 5 IMy. N: Ci’. 97. 

1337. Term for raising portions — Condition pre- 
cedent to term -Whether happening of contingency 
immaterial.] - Andrews v, Stroud (1706), JToll, 
K. B. 023; 11 Mod. Rep. 88; 90 E. R. 1215; 
sub notn. Strode v. Andrews, 6 Bro. Pari. (^as. 
46, IT. L. 

1338. Portion limited after estate tail — Barring 
of entail — Security for portion.] — Ere win r. 
Charleton (1712), 1 Eq. Oas. Abr. 386 ; 21 E. R. 
1121, L. G. 

Annotations Consd. Bernard v. liargo (1781), 1 Bro. C. ( '. 

534 ; Moody v. WalU'fH (1809), 16 V('s. 283. 

1339. Charge in nature of portion.) A. on the 

marriage of Iris son, settles his ('stab' in tli(* usual 
manner, but suhjt'ct to a irroviso, that if A. did 
not, in his lifetime, dispose of his daugfiters in 
marriage, or raise portions for them out of the 
profits of his estate, he might at any Unit', during 
his life, by will, deed, or tither writing, eharge tiie 
estate so settled, with £l,5U0, as portions for his 
daughters. At tlu* time of making Uiis settle- 
ment, A. had two daugfiters, both of whom after- 
wards, Sc in his lifetime, mariied ; hut instead of 
giving them any jiortions in hand, he executed a 
deed, charging the estate with £750 a piece, payable 
to their respective Jiusbands : — Held: tlic hus- 
bands were entitled to recov^er tiu'se portions, with 
interest. — Odell v. Graydon (1721), 0 Jlro. Pari. 
Gas. 64 ; 2 E. R. 935, U. L. 

1340. Payment — Presumption of payment -- 
After long period.] —Portions which became due 
in 1673, sued for in this ct. in 1717, such a lengUi 
of time creates a strong predumT)tion they arci 
paid, & it almost amounts to pr-oving a negative 
to induce the ct. to believe they are still unpaid.— 
Standisii V. Radi.ey (1741), 2 Atk. 177 ; Barn. Ch. 
463; 26 E. R. 511, L. C. 


PART IX. SECT. 6, SUB-SECT. 1. 

o. Satisfaction of portion.] — Mcliiol- 
LAND V. Merriam (1873), 20 Gr. 153. 

—CAN. 


d. Uomlilion precedent — Whether 
ha opening of contingeficg rmxteriaL] 
Nuoent V. Clare (1771), Wallla by 
Lyne, 105. — IR. 

-.] — Walcott V. Bloom- 


field (1843), 4 Dr. & War. 211.— IR. 

J — Blake’s Estate 

(1857), 7 T. Ch. li. 65.— IR. 

g, .] — /?c Smyth’s Trusts, 
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Settlements. 


Sect, 5. — Poriiorts: StiJb-sPcfs. 1 <£• 2, J., .B.] 

1341. On settlement being made — Whether 

interdependent conditions.] — A^eed in marriage 
arts., that a portion Bhall be paid, & a settlement 
made ; but that payment is to be withheld, 
unless the settlement be made within a limited 
time. After the marriage, the settlement is not 
proceeded with : — Held : the latter clause could 
only be intended to hasten the marriage settle- 
ment, A the riglit to the portion is independent of 
its observance. — ITendrick v. Winter (1754), 3 
Keny. 90 ; 90 E. II. 1321, L. 0. 

1342. Costs of raising portion— Payable out of 
estate.]- -Micheel v. IMichell, No. 1475, post, 

1343. Investment of fund to satisfy portions — 
Payable on death of tenant for life — Right to 
dividends during life of tenant for life.]— £25,000, 
part ot the produce of a sale under Incumbered 
Estates Act, having been set aside by the comrs. 
A; invested in consols to satisfy portions of that 
amount, which were payable out of the c‘state upon 
the death of the tenant for life; — Held: the 
tenant for life was entitled as against the portioners 
to the dividends in the meantime. — Wellesley r. 
Mornington (Earl) (1857), 27 L. J. Ch. 150 ; 0 
W. Tl. 177 ; sub nom. Mornington Wellesley, 
4 Jur. N. S. 0. 

1344. Ultimate trust for sum raised as portion — 
Sum devolves as personalty.] — T. by a settlement 
covenanted with the trustees that, in the event 
of his d> ing in the liletimo of his daughter C. before 
she should have attained twenty-one or maiTied, 
his heirs, exors., or administrators should within 
six months after Ids decc‘ase pay to the trustees 
£10,000 with interest thereon from the day of his 
decease^ ; A it w^as declared that, in the event of 
0. having no child who should attain twenty-one 
or maiT>, then the fund, after her decease, should 
form part of T.’s personal estate. liy the same 
deed T. charged all his real estate wdtli this sum. 
T. afterwards, in consequence of a requisition made 
by persons who weie advancing him money on 
mtge., paid the £10,000 to the trustees, who released 
th(‘ (‘state from it. 3’he trustees subsequently 
lent part of this sum to T. himself, on mtge, of 
part of the estates ui iginally subject to the charge, 
A the rest of it, to other persons. T. died leaving 
a will, by which he becpieathed ids personal estate 
to pltf. & his real estate to the deft. C. died an 
infant A unmarried within five months after his 
death : — Held : no part of the £10,000 belonged 
to the devisees of the real estate, but that the 
whol(‘ b(*longed to the legat(‘e of the personalty. — 
Tucker v. IjOVeuiuge (1858), 2 De (h A J. 050 ; 
27 L. .T. Ch. 731 ; 31 L. T. O. S. 351 ; 4 Jur. N. 8. 
939 ; 0 W. It. 780 ; 44 E. K. 1142, L. JJ. 

A7i V of at Um :—Consd. Hi Soincisot, Thjmu* i\ St, Maur 

(1886), 65 L. T. 753. 

^ 1345. Whether ralsable out of life estate.] — 

Ford v. 'I'ynte, No. 1240, ante. 

1346. Merger— Life tenant heir of deceased 
portionist — No intention to keep portion alive.) — 

The owner of the fee simple of certain real estate 
created a term to secure the raising of certain 
sums charged in favour of two of his younger sons 
if A when they should respectively attain the age 
of twenty-one years, to be paid on their respectively 
attaining that age, or on the death of their father, 
whichever should happen last. By the same settle- 
ment he covenanted with the trustees that the 
annual value of his settled estate should never fall 


below a certain sum. One of the sums vested in 
one of the sons on Ids attaining twenty-one years, 
but he subsequently died intestate during the life- 
time of his father, leaving his father his sole 
next-of-kin. The father did not take out adminis- 
tration to his son. The father subsequently died, 
liaving by his wall devised the property out of 
which the charges were raisable, but without 
having made any mention of the existence of the 
charges : — Held : under the cmcumstances, there 
was no indication of any intention on the part of 
tlie father to treat the portion coming to him as 
sole next of kin of his son as still subsisting ; it 
was for the benefit of the father that the portion 
should sink back into the fee simjile ; A it bad so 
sunk ba<‘k accordingly. — Be French -Brewster’s 
Settlements, Walters v. Frencti-Brewster, 
[1904] 1 Ch. 713 ; 73 L. J. Ch. 405 ; 90 L. T. 378 ; 
52 W. B. 377. 

Portionist becoming entitled to estate 

charged .] — See Nos. 1388-1391, post. 

Satisfaction of portion by legacy or portion.]— 

SeCy generally, Equity, Vol. XX., i^p. 405 ct seq. 


Sub-sect. 2. — Power to Charge Portions. 

A, In General. 

1347. Power overreaches all estates.] — Beale 
V. Beale, No. 1392, po^t. 

1348. Eldest son joining with father to alter 
settlement — Right to raise portions provided by 
original settlement.]— Wlien a son joins with his 
father in alteiing a settlement of an estate, where 
he may claim the benefit of charges imd(‘r the 
formt‘i‘ settlement, contrary to the subsequent 
one. — Edmonds v, Edmonds (1740), Barn. Ch. 
302 ; 27 E. R. 079, L. C. 

1349. Power given to executrix — Not extending 
to real estate — Of which executrix trustee only.] — 
A pow(‘r given to an extrix. to raise a portion for 
a younger child does not extend to real estates, of 
which she was also trustee. A power to raise 
poitions may be executed at several times, ])ro\ idod 
the first execution bo not meant as a complete 
execution, A that the party, in the whole* execution, 
does not transgress the limits of the power. — - 
Doe d. Milborne v. Milborne (1788), 2 Term Rep. 
721 ; 100 E. R. 388. 

1350. Exercise of power — At several times.] - 

Doe d. Milborne v. Milborne, No. 1349, ante, 

1351. Mistake as to amount of portion.] — 

£10,000 provided by settlement for one daughter 
or younger son, £15,000 if more : there being but 
one daughter, the father by will under a power 
reserved to him appoints the time of payment A 
the application of the interest of the £15,000 
provided for her by settlement, A gives her the 
further sum of £5,000, she was held entitled to 
£20,000. Charge upon land payable at a future 
day not vested till the time of payment. — Phipps 
V, Mulgrave (Lord) (1798), 3 Ves. 613 ; 30 E. R. 
1182, L. C. 

Jnnoiatio7iR Refd. Lyen v, Mitchell (1816). 1 Madd. 407; 

Re Lowmau, DovenlBh v. Poster (1895), 12 R. 362. 

1352. Reservation of right to revoke — 

Effect of reappointment.] — A tenant in tail under 
a will wdth power to charge portions A for the 
purpose of raising them to demise the devised here- 
ditaments to trustees for a term, charged the estate 


JJx p. Hmytii (1801), 12 I. Ch. R. 

487 — IR. 

h. .] — ^W^ANDKSFORDE V. 

Garrick (1871), 6 I. R. E<i. 486.— IR. 


k. .] — Re Flemyngs’s 

Trusts (1885), 15 L. R. Ir. 363.— IR. 

l. Direction for maintenance.] — 
Hays v. Bailey (1813), cited 2 Dr. & 
War. 676.— IR. 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

m. Ejctirwuiahment or release of 
power,] — Hatchell v. Orkmorne 
(1834), 3 Ir. L. Reo. N. S. 279 ; 1 

L. & Q, temp. Plunk. 236 — IR. 
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with the payment of £4,000 for the benefit of his 
younger children as he should appoint, <fc subject 
to appointment equally, & he appointed the 
hereditaments to trustees for a term with a proviso 
for cesser, & reserved to himself a power of revoking 
any of the trusts of the money, & to declare any 
new trusts thereof. He executed a subsequent 
deed, not noticing the former, purporting to charge 
part of the hpeditaments with £2,000 in favour of 
a younger child, & to create a term to secure it : — 
Held : the trusts of the money were well revoked 
& reappointed, but the reappointment of the term 
was void, so that the trustee of it could not give 
a good receipt to mtgoes. for the money raised. — 
Vyvyan V. Vyvyan (1801 ), 4 L)e G. F. &; J. 183 ; 31 
L. J. Ch. 158 ; 5 L. T. 511 ; 8 Jur. N. S. 3 ; 10 
W. R. 179 ; 45 E. R. 1153, L. C. 

Annotaiion : — Mentd. 11. v. Kwhcx JJ., /tV /i. l*orkins, [1927] 

2 K. B. 475. 

1353. Omission of power —Ground for rectifica- 
tion of settlement.] — Welman v. Welman, No. 
S34, ante, 

1354. Extinguishment or release of power— Dis- 
entailing estate.] — A. having a power to charge 
lands with portions for younger children, suffers 
a recovery, & after by will reciting his power, he 
charges the estate with £1,000 for the jmrtion of 
ills daughter, & devises her £1,000, tlie recovery 
having extinguished his power, the £1,000 charged 
on the lands was decreed to be paid out of his 
personal estate. — Tankeuville (Earl) v. Coke 
(1729), Mos. 140 ; 25 E. R. 310, L. (\ 

1355. .] — Scmhlc : where a tenant for 

life, having a power to charge the estate after his 
death for the benefit of his children, levies a fine, 
the power will be extinguislied. 

By a marriage settlement, lands were limited 
to the use of the husband for life, remainder to tlie 
wife for life, remainder to trustees for a term of 
four hundred years, to commence from the dc^cease 
of the survivor of the husband & wife, remainder 
to the heirs of the body of the wife b(‘gotten by 
the husband, remainder to tlie heirs of tlie husband. 
The trust of the term was, in case there should be 
issue of the marriage a son one or mor(‘ younger 
child or children, who should live to attain his, 
licr, or their ago or ages of twenty-one years, to 
I’aise such sum, not exceeding £200 in the whole, 
as the husband & wifesiiould by any deed or writing 
appoint, or in default tlicreof, as the survivor 
should by deed or writing, or Ids or her last will 
or testament, appoint ; A in default of such 
appointment, or subject tliereto, after tlie moneys 
so appointed should have been raised, the costs 
of the trustees jiaid, the term was to cease or be 
assigned in trust to attend the inheritance. Thei*e 
were younger cliidren of the marriage who 
attained twenty-one. The wife died without 
having joined in any ajipointment, & afterwards 
the husband levied a fine of the premises : — Held : 
the power was extinguished by the fine. — B ickbey 
V, Guest (1831), 1 Buss. & M. 440 ; 39 E. R. 170. 

1356. By express instrument.] — A tenant 

for life, having a power to charge tlie estate with 
portions for younger children, mortgaged his life 
estate, & covenanted not to exercise the power : — 
Held : he could not, afterwards, charge the estate 
with portions, to the prejudice of his ratgees. — 
lIuRST V, Hurst (1852), 16 Beav. 372 ; 22 L. J. Ch. 
538 ; 1 W. R. 105 ; 51 E. R. 822. 

Annotation: — Befd. Rc. Bedlngfolds & Herriuy’s Contract, 

[1893] 2 Ch. 332. 

1357. .] — ^A power given to a ton.ant 

for life to charge the inheritance with portions for 
jrounger children may be rtfi eased not only by an 
instrument expressly releasing it, but by dealings 


manifestly inconsistent with its exercise. The 
donee of the power cannot be allowed to derogate 
from his own grant. Ordinary covenants for title 
do not suffice to release the power, if the property 
is in terms assured or appointed subject to the 
power, the presumption being strong that such 
covenants an; only ancillary to the assurance & 
are not intended to enlarge its oiit'rations. 

By a marriage settlement in 1822 certain real 
estates were settled to the use of the husband for 
life, with remainder, subj(H;t to a long term of 
years for securing jiortions for youngei- childrt'ri, 
to the use of his first & other sons successively in 
tail male, & he was thcr(‘by empowered by deed or 
will to charge a furtlud* sum for portions for 
younger children. By a disentailing deed in JS.^l 
his eldest son, wiih his consent as p]*i>teotor of the 
settlement, assured the settled estates in f(‘e 
simpl{‘, subject to the uses, estates, A terms limited 
in the setllenumt anterior t.o the limitations in tail 
male A all powers to such piM'cedent (‘states belong- 
ing or annexed, to such us(‘s as tlio father A son 
should by deial jointly appoint. They thereupon 
in exercise of the joint power ereat(‘d three mtges. 
upon the estates. Each mtge. deed contained 
{inter alia) a jcunt A sev(‘ral cov(‘nant by them for 
quiet enjoyment fi*(‘e A cl(*ar A freely A clearly 
. . . released ... A indc^mnilied of from A 
against all A all manner of . . . portions. A; 
especially ” certain spt'cified charges, but the pow(*r 
to appoint further portions was not specially 
mentioned. The father survived his son A di(‘d 
in 1896, having by his will charged the estat(\s 
with the furth(‘r sum for portions for younger 
children : — Held : upon the construction of th(‘ 
mtges. the ])C)wer to appoint; furtli(‘r jiortions had 
not been indeased, A, therefore, the portions 
charge had priority over the mtges. — ISottidge v. 
Dering, Raban V, Dehing, [1910] 1 Cli. 297 ; 79 
L. J. Gh. 43,9 ; 102 L. T. 145, C. A. 

Aneatatioii : — Retd. Rc E\cred, Moliiu'ux i\ Evored (1 !)]()), 

I 102 L. T. 001. 

1358 . _ — By dealings inconsistent with exer- 
cise.] — N(jttidge V. Bering, Raban v, Dering, 
No. 13.77, ujiie. 

1359. By covenants for title.]— N ottidge 

v* During, Raban v. Dering, No. 1357, ante. 


B. Conslructio7i. 


1360. Whether general power cut down Par- 
ticular proviso.] — A general power to raise portions 
for daughters, may be ri'st rained A quahlied by a 
particular proviso. — F ane v. Devonshire (Duke) 
(1718), 0 Bro. Pari. Gas. 137 ; 2 E. R. 981, 11. 1,. 

1361. Question of circumstances of case.] — 

Where tlie intuition of a settlement apr(‘ars from 
the recitals, t;0 be to secure a provision for children, 
it is a qu( 3 stion of the actual circumstances in each 
particular case whether a power in the s(‘tileinent, 
which is in terms general, must be cut down to a 
particular power in favour of children only.— 
Minton v. Kirwood (1868), 3 Gh. App. 614 ; 37 
L. J. Gh. 006 ; 18 L. T. 781 ; 16 W. R. 991, L. JJ. 

Annotation : — Refd. Hoabman v. Peurso (1871), L. It. 11 E(i. 


522 . 

1362. Power given by reference to another power 
— Free from contingencies applicable to other 
power.] — A., tenant for life in possession, joined 
with B., the next heir, in the settlement of certain 
estates. The settlement contained, among other 
things, a power for B., in case of the death of his 
first wife A his marrying again, to charge the 
settle<l estates with })oHions for the younger 
children of his second marriage*, tlie anionnts 
being regulated with reference the number of 
children that might be born of the first marriage. 
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Settlements. 


Sect, «5. — Poriioiis: Suh'se ct, 2, B. <S: C.] 

The deed contained a proviso that if the brothers 
of B. should respectively come into possession of 
the settled estates, “ eitlier before or after their 
marriage with any woman or women,” they might 
charge all or any part of the estates with ” the like 
sum or sums of money for the portion or portions 
of their child or children, otlier than an eldest or 
only son, as J3. is entitled to do before or after his 
marriage with any woman or women after the 
decease of his first-taken wife by virtue of the 
l)rovision henunbefore contained : — Held : this 
was an absolute power, which, with reference to a 
younger brother of B. succeeding to the settled 
estates, was not subject to the restrictions con- 
tingencies 'which ap})lied to B. himself in making 
a charge for the children of his second marriage. 
— IlAimiNGTON (EaHL) V. HARRINGTON (COUNTRSS 

Dowager) (18(i8), L. K. 3 H. L. 295; 37 L. J. 
Ch. 858, H. ].. 

1363. Power exercisable if there should be “ not 
more than two children ” — No children born.] — 

A marriage settlement contained a provision 
authoi'ising A directing the trustees, on the request 
of the survivor of the husband wife, to raise, 
” if there should be not more than two children 
of the marriage, the sum of £5,000 & if tiiere should 
be more than two chiUhvn, the sum of £3,000.” 
There were no children born of the marriage, A 
the husband survived his wife. It was, ho\AWer, 
contended that the event on which the exercise 
of the powei* depended had not occurr(‘d, inasmuch 
as there was no express power to raise any sum in 
the event of there bt‘ing no cluldren : — Held : 
the iiow^er W'as int(‘nded to overrid(* ])revious 
limitations in th(' settlement ; A Hie only proper 
grairimaHcal construction of the 'words Avas, 
that the cxpr(\ssion “ not more tlian two children ” 
(extended to tlu* case of there being no children. 
Theridorc, the sum of £5,000 was raisable. — 
Wilkinson v, Thornhill (1889), 61 L. T. 302. 


C, Validity of Execution of Power, 


1364. Power to appoint by deed — Instructions 
in writing for deed— Death before execution.) — 

FatJier by a rnarriagc' settlement, had power to 
charge lands with £500 for portions for his daugli- 
lers ; he iirepared notes in writing purporting his 
Avill ; A declared those notes were the etTect of his 


will, but died before it w^as drawn up in form, A 
before it was executi^d ; this was decreed to be a 
good execution of his power. — S mith v. Ashton 


Annotations A.lbemarle v. Bath a6{)3), 2 Frccm. Ch. 

Harvey 

(175-;, - 

166 ; Chiirchniaii r. Harvey (1767), Amb. 824 ; Hume i 
IluudeJl (1822), 6 Madd. 33J. 


. — JCVOJ.U. ^xieuixiarie v. i>atn f loiuo, ^ r reem. C h. 
l93 ; Bath & Mouiitague’B Cahc (16‘)3). 3 Cub. In Ch. 66 ; 
darvey r. Harvey (1739), Barn. Ch. J03 ; ,loncB r. ClouKh 
1761), 2 \es. Sen. 366 ; Wilkie v. Holme (1762), Diek. 


1365. Exercisable by survivor of trustees.] — 

Bushell V, Newby & Wakefield (1670), Cas. 
temp. Finch, 260 ; 23 E. K. 143, L. C. 

1366. Defective execution — How far equity will 
assist — Power of leasing as provision for chlldren.1 
—Gooding v. Gooding (1698), 1 Eq. Cas. Abr. 
342 ; 21 E. R. 1089 ; suh nom. Anon. Freom. Ch. 
224. 


1367. Exclusive or unequal appointment.] — The 


father by marriage settlement has a power to make 
an appointment of a sum not exceeding a sum 
certain, for portions & maintenance of younger 
childi‘en, in such manner under such limitations 
as he sliall appoint. He has several younger 
childi’en, & by his will, taking notice that the rest 
WTTO provided for by their grandfather, he appoints 
the whole smn to one. This is not a good imr- 
suance of his power. — M enzey v. Walker (1735), 
Cas. temp. Talb. 72 ; 25 E. K. 669, L. C. 
Annotations: — Refd. Cholinoudclcy v. Moyriek (1758), 1 

Eden, 77 ; PierMm v. Garnol (1786), 2 Bro. C. C. 38 ; 

Kemii Kemp (1801), 6 Ves. 849 ; Bax v. Whitbread 

(1809), 16 Ves. 16. 

1368. .] — By marriage settlement, £1,500 

was provided for younger children in such shares 
as the pai'ents should appoint, in default of appoint- 
ment to all the children, after the death of the wife. 
The parents afterwards made an appointment 
excluding one child ; this deed vests the portions 
in the children born or to be born. — M ayhp:w v, 
Middleditch (1782), 1 Bro. 0. C. 162 ; 28 E. R. 
1054, L. C. 

1369. .] — A power to raise such sum as A. 

should direct, to be divided amongst sucli younger 
children as A. should direct, authorises an exclusive 
appointment to one. — T annpjh v. Babbage (1835), 
4 L. .T. Ch. 101. 

1370. .]--(l) A settlement was made in 

Ireland of estates, some of w^hich were situate 
there the rest in England, by which the estates 
WHU’c linuted to trustees for a term of years, for 
raising at a future time £10,000 for portions ; 
interest at 5 ])er cent, was to be raised out of the 
rents for the childnm’s maintenance in the mean- 
tinie ; but the settlement W'os silent as to the rate 
of intfTcst on the portions after they had become 
payable: — Held: the £10,000 must be raised in 
Irish currency ; but not with Irisli interest, 6 
I3or cent., but 4 per cent, according to the usual 
courvS(‘ of the ct. 

(2) Cinder a marriage settlement the Imsband 
wife, having }>ower 1o ai^point £10,000 amongst 
all their younger children, but in such shares as 
they should tliink fit, appointed the whole, in 
diifciHUit sums A at diftenmt times, to four of the 
younger children, to the exclusion of the rest : — 
Held : tin* tliree first api^oi fitments were good, A 
only the last void. 

(3) Under a marriage settlement, a term was 
vested in trustees foi' raising £10,000 for the 
younger children of tlie marriage, A, subject 
thereto, the estates Avere limited to the fii*st ^ other 
sons in tail male. Much more than six years after 
the £10,000 ought to have been raised & paid, the 
younger children filed a bill, lo have that sum 
raised: — Held: the relation of trustee cestui 
que trust existed between the parties ; Ac, therefore, 
Stat. Limitations, which tmacts that money to 
be raised out of land shall not be recoverable but 
within twenty years next after a right to receive 
the same sliall have accrued to some person capable 
of giAung a receipt for the same, did not apply. — 
Young v. Waterpark (Lord) (1842), 13 Sim. 
199 ; 11 L. J. Ch. 367 ; 6 Jur. 656 ; 60 E. R. 77 ; 
on appeal (1845), 15 L. J. Oh. 63, L. C. 

Annotations As to (1) Gonsd. Balfour v. Cooper (1883), 

23 Ch. D. 472. As to (2) Refd. Bulteol e. Pluirimer (1870), 

G Ch. Apj). 160. Ueiwrallu, Mentd. Cox v. Dolmau (1852), 

2 Do G. M. & G. 592 ; Hughes v. Williams, Chappell v. 

Ilecs (1862), 16 Jur. 415 ; Petro v, Petre (1853), 1 Drew. 

371 ; MauBfiold v. Ogle (1855), 3 Jur. N. 8. 414 ; Snow v. 

Booth (1856), 2 K. & J. 132 ; Blower v. Blower (1858), 


PART IX. SECT. 5, SUB-SECT. 2. — C. 

1367 i. Exclusive or unequal appoint’ 
ntcm.y—A father, having a power of 
appointment among all his children, 
by will, purporting to appoint the 


whole fimd, excluded one child, & 
appointed a portion of the fund to 
grandchildren, not objects of the 
power : — Held : the appointment was 
valid, so far as it related to the portion 
of the fund appointed to the children. 


—Ex p. Bernard (1867), 6 1. Ch. 11. 
133; 9 Ir. Jur. 226.— IR. 

1367 ii. .] — Re Bromhead’s 

Trusts, 1*ublio Trustee v. Brom- 
HKAD, 11922] 1 I. 11. 75.— IR. 
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5 Jur. N. S. 33 • Biirrowcs v. Ooro (1858), 6 H. L. Cas 
907 ; Knight v. Bowycr (1858). 2 Be G. & J. 421 ; Lo^vll 
r. Buncombe (No. 2) (1861), 29 Bear. 175; Round i 
Bell (1861), 31 L. J. Ch. 127 ; lie Jordison, Katno t 
Jordlsou, 11922] 1 Ch. 440. 

1871* .] — Upon the construction of ai 

instrument creating a power of raising portions 
Held : the donee had a right to distribute the 
portions unequally. — Cotgreave v, Cotgreave 
(1846), 1 De a. & 8m. 88 ; 16 L. J. Ch. 145 ; 

L. T. O. 8. 283 ; 11 Jur. 51 ; 63 E. R. 961. 

1372. Existing prior appointment in equa 

shares.] — (1) Ry a marriage settlement of 179 
certain estates at R. were cliarged witli a sum o 
1J10,000 for i)ortions for the children of the mai 
riage, in equal shares ; k. by the same instrumeri 
power was given to substitute for those estates 
other estat(‘s of Qqusl value, as a fund for raising 
those iiortious. Ry a deed of 1811 the settle 
covenant(‘d that, as soon as estates at II. wer 
disincuiiibered, lie would idiarge them in substitii 
tion lor the otlnu* estates with the jiayment e 
1110,000 for portions under the same limitation 
as had been expiessed in the settlement, k wool 
also further charg(‘ the same estates at H. with th 
sum of £30,000 for the younger children of th( 
marriage, to be i)aid to them in such sluares tV 
l^roportions as he, the settlor, should by deed oi 
will a})point. Ry a deed of 181 (), which was 
general conveyance of all the settlor’s estat<‘s h 
trust for i)Ry^nt‘nt of bis dt‘bts, reciting amongsi 
other things that the S(*ttlor had not tluui per 
formed the covenant contained in the de(‘d o 
1811, it was declared that the trust(‘e of tha 
de(‘d should hold the estates at 11., or otherwis< 
convey the same to tht‘ tiustees of the settlemen 
for the pui’pose of securing Uie portions, according 
to the deed of 1811; cSi by a deed of 181t>, recitinj 
the former deeds, the trustees of the deed of trust 
by the direction of tlie settlor, conv(‘>ed tin 
estates at II. to the trustee of the settlement, upor 
trust, afti'r the dt^ath of the sc'ttlor, to rais< 
i;i(),000 in lieu k satisfaction of the £10,060 unde 
the settlimient, in trust for all k e\ery tlu‘ childri^i 
of the marriage, under the same limitations a; 
were contained in the setthmient, k upon trust t< 
J’aise the further sum of £30,000 for all iV (wer 
the children of the marriage except tlie eldest soi 
J., in the same manner in all r(*sf)(‘cts, excludinj 
J., as by the indenture of settlement was declarei 
concerning the sum of £10,000 thereby dirinti'c 
to be raised: — Held: the de(*d of 1817 was i 
conqdete execution of the ])ower of appointing tin 
£30,000 contained in the deed of 1811 ; k, cons(‘ 
quently, the youngiu* children of tlu‘ marriage whe 
were living at the time of th(‘ e\(‘cution ol the deec 
of 1817 were entitled to the £30,000 in equa 
shares. 

(2) A father executed a power of appointment 
under which his four younger children, R., (J. 
D. k E., became entitled, subject to his lif(‘ interest 
to £30,000 in equal shaivs. The father afterwards 
by several instruments of appointment, allectec 
to appoint the whole fund, to R., 0. k D. in the 
following shares ; viz., to R. £13,000, to C. £5,000 
k to R. £12,000. E., who was a son, died in his 

father’s lifetime intestate k without issue ; where- 
upon his share devolved to the father. After E.’g 
decease the father, with a view to support the 
subsequent appointments, executed a deed poll; 
declaring that the original appointment under 
which the cliildren took equally was made by 


mistake ; — Held : though the subsequimt appoint- 
ments were invalid so far as I’elated to the shares 
of R., 0. k D., y(‘t as regarded the shnr(‘ of E. the 
father was bound by tlie statement in the deed 
Iioll ; k E.’s share, amounting to £7,500, must be 
apportioned between R. & 1). in satisfaction 'pro 
ianto of the losses which, through the invalidity 
of the subsequent apiioiiitments, had been sus- 
tained by their respective shares. — Aumytage v. 
Armytage (1842), 1 Y. k C. (di. (’as. 161 ; 6 .lur. 
790 ; (52 E. R. 971. 

1373. Successive executions.] — D oe d. Milborne 
V. Milbornk, No. 1310, aiile. 

1374. Power to appoint In praesentl — Appoint- 
ment to take effect after death of appointor.]— 
Dawson v. Cleveland (Duke) (1737), \\'est ienq). 
Hard. 10() ; 25 E. R. 815. 

1375. Devise to trustees to pay debts & incum- 
brances- Portions payable out of residue.] — T em- 
pest V. Sabine, IYillkxfln v. Abelmebe (1713), 
Sugden on Powers, 8th i‘d. 915. 

1376. Right to annex condition to appointment.] 
— A fathiT having a powi'r to appoint portions to 
youngi^r cJiildriui, to be raisi'd at all events, in 
such shares as he shall Hunk lit, cannot .‘iiitk'X a 
condition to the ap])ointment of any child's share. 
— 1*awli<:t V. I'AWLKT (1718), 1 Wils. 221 ; 95 
E. R. 586. 

Annotation : -Refd. Buvieb v. llugucniu (1S()3). 2 New Rep. 

101. 

1377. Exercise by will.] — Covimant to setth* an 
estate in strict settlenumt ; subj(‘ct to a pover to 
the fatluT, tenant for life, in case tliere should be 
any younger cJiilil or childriui, to charge such sum 
or sums for such younger eliiid or cliildren, ])ayable 
in such pro] )ort ions, A at such times, as he sliould 
ap])oint. d'ho powia* was held w(‘ll <‘\ecuted by a 
will directing a sale k a]>pointing the money. 
Long v. Long (18()0), 5 V(‘S. 445 ; 31 E. R. (571, 
I.. 0. 

Annotation'^ Refd. K(‘]l^^o^tLy r. Ba((5 (1(S()2), C Ves. 793 ; 

Thomtiai V. BrisOit 2 My. Ur. 230; Hheeliy r. 

Muskeriy (1848), 1 II. L. Cab. 576 ; H( Adaiuh JiuMeeb 

k Krobt’b Contiact, [1907J 1 Cli. 69.5. 

1378. .] — Ry a sottleiiumt mad(‘ on the 

marriage of ])ltf. an estate was settled in trust for 
pJtf.’s fat}i(‘i*, t]i(‘ sf'ttlor, k Ins wile, for tludr 
liv(‘.s, nunainder to j)ltf. tor life, remaindiT* to his 
children, k in default of issue* to pltt. k his heirs. 
A ] lower was res(*rved to the s(*ttlorof ehargiugthc 
estate by deed or instrimumt in wi’iting to the 
extent of £500, foi* |)ortions ol his younger ehildrem, 
k of er(‘ating a t(*rm for that purpost*. Ry bis 
will tb(* se'tllor dexises tlie si'ttled estati* to ]ilt£., 
bis heirs vk assigns, subject to k charged with 
legacies to three daughter’s of tlie settlor, amounting 

1 teigether to £500. lle^ afterwards beejueathed tlie 
legacies, A direc(.e‘d them tei be paid by })ltf , Ins 
heirs k assigns. He* did not create a tenn of ye*ars, 
nor in any way refer tei the peiwer* contained in the. 
I settlement :—'lJrld : the sums mentioned in the 
were well charged on the* property comprised 
in the s(‘ttlemcnt. - Davies v. Davies (1858), 28 
, L. ,L Oh. 102 ; 32 L. T. O. S. 156 ; 4 Jur. N. S. 

I 1291 ; 7 W. R. 85. 

1379. Necessity for reference to power — Execu- 
tion by subsequent deed— Reciting deed containing 
Dower.l — A rmytage v. Armytage, No. 1372, ante. 

1380. Execution by will.]— Davies v. 

Davies, No. 1378, ante. 

WlU comprising object of power.] 

I — ^Although a will does not state that it is made in 


1377 i. Exercise hij nrill .] — FEXxeiY i 
Fknton (1837), 1 Ur. k Wol. CO.— IP 

1377 ii. .] — Mandevillev.ro; 

(1844), 1 Jo. k Lat. 371.— IR. 

ri- S non a V.. .. 


amount.] — lie Boiiuowes’ Estat 
(1868), 2 I. R. Eei. 468. -IR. 

o. Execution in faoour of children c 
former marriaueA-~-Gooii.y^ v. BRISCO, 


(1838). 1 Br. 6c Wal. 590.~IR. 


p. Promise to appoint 
valid appointment. \ --He 
(1854), 8 I. Cli. R. 421, P. 


— Whether 
jBNNINOf 

C.— IR. 
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iScB. (a) (b).j 

execution of a power, yet if it plainly refer to & 
comprise the subject of the power, it will be 
deemed a good execution. — H unlock v, Gell 
(1830), 1 Iluss. &: M. 515 ; 89 E. R. 198. 

1382. Mistake as to settlement 

creating power.] — Testator, after reciting that 
under the settlement in 1819, on his second 
marriage, he had power to charge £5000 amongst 
the children of his second marriage, proceeded to 
appoint it. The settlement of 1819 contained no 
such power, but a resettlement of 18.39 contained 
a power to appoint that sum to his younger chil- 
dren ; — Held : the will was a valid execution of the 
power. — Pc WiLMOT (1861), 29 Beav. 644; 54 
E. R. 777. 

.]~See Powers, Vol. XXXVII., pp. 412 

ei seq. ; Wills. 

1383. Power contingent on certain events — 
Events not happening.] — Sing v. Leslie, No. 1391, 
pos/. 

1384. Portions not to exceed certain amount — 
“ At any one time ” — Exercise by successive 
tenants for life— Portions raised exceeding specified 
amount.) — By his will, made in I860, testator who 
died in 1863 devised his r<‘al estate in strict settle- 
ment, &. empowered each person thereby made 
tenant for life, whether in possession or not, to 
cliarge the property with the payment of any 
annual sum not exceeding £1 ,000 by way of jointure, 
k with any sum not exce(‘ding £20,000, for portions 
of younger children. The will then provided that 
the devised property should not by virtue of these 
powers at any one time be liable to the payunent of 
more than the annual sum of £1,500 for jointures, 

more than the principal sum of £30,000 for 
portions of younger childr<‘Ti. Provisions similar 
to tliis WTre to be found in books of precedents 
published before the date of the will. One tenant 
for life died in 1872, having charged the iiroperty 
witli £20,000 for portions ; ^ another tenant for 
life died in 1874, having made the same charge. 
Both tliese sums of £20,000 w^ere raised & paid. 
In 1890 a third tenant for life, who never came into 
})oss<'ssion, died, having also charged the property 
for £20,000 for portions. On a summons taken out 
to d(‘termine wliether this third charge was a good 
exercise of the iiower valid & effectual for the 
whole amount : — Held : the form of the provisions 
having been tlie conmion form at the date of the 
will, the words “ at any one time ” must be con- 
strued as applying to the sum chargeable for 
portions as well as to the sum chargeable for 
jointures ; & the third charge of £20,000 therefore 
did not transgress the limitations imposed by the 
will in respect of portions, but as valid & effectual 
for tJie whole amount. — Pe Beckett, Bktheu^ v, 
Oktmthorpe (1905), 93 L. T. 746 ; 22 T. L. R. 84. 


Sub-sect. 3. — Children Entitled to Portions. 

A. In General, 

1385. Power to raise portions for daughters on 
failure of issue male — Son surviving & dying with- 
out issue.] — Goodwin v, Clark (1661), 1 Lev. 35 ; 
83 E. R. 284 ; svb nom, Goodier v, Clerke, 
1 Keb. 73, 78. 

Annoiation : — Consd. Andrews v, Rlrond (1706), Holt, K. B. 
623. 

1386. Trust for children unmarried or unpro- 
vided for at death of settlor — Slight provision for 
eldest son on marriage — Death without issue in 
lifetime of settlor — ^Portion passing to widow.] — 


Corbet v, Morris (1665), 1 Rep. Ch. 254 ; 21 
E. R. 565. 

1387. Settlement by widower to raise portions 
— Children of subsequent marriage entitled.] — 

Brathwaite V, Brathwaite, No. 1439, post, 

1388. Portlonist becoming entitled to inheritance 
— Whether portion merged.] — By a marriage settle- 
ment, lands are limited to the husband & wife, 
with remainder to their first, etc., son, & then a 
term for years to secure portions for daughters. 
The husband dies, leaving only a daughter, upon 
whom the inheritance descends. The daughter 
dies an infant & indebted, disposes of her por- 
tion by her will. Equity relieves against the merger 
of the portion. — Powell v, Morgan (1688), 2 
Vern. 90 ; 1 Eq. Cas. Abr. 269, pi. 1 1 ; 23 E. R. 668. 

Annotations : — Refd. ChCBtor v. WilU‘8 (1754), Amb. 246; 

Powell V. Giiffby (1835), 3 Cl. U. Pin. 103 ; Byam v. 

Sutton (1854). 19 Beav. 556; AdaiuH v. Adams, 11892] 

1 Ch. 3(59. Mentd. Re WilliamH, Williams v. Wllllanip, 

I1912J 1 Ch. 399. 

1389. .] — A daughter’s portion secured 

by a trust term not extinguished by a devise of 
the lands to the daughter in tail. — Laurence v, 
Bi^tchfohd (1703), 2 Vern. 457 ; 23 E. R. 893. 

1390. — .] — Lands charged with a 

portion, afterwards descend to the i^arty entitled 
to tlu^ portion ; but this is no extinguishment of 
tile charge, althougli the value of the lands greatly 
exceed the amount of the portion. — Rubhout v, 
Rushout (1725), 6 Bro. Pari. Cas. 89 ; 2 Eq. 
Cas. Abr. 655, pi. 8 ; 2 E. R. 952, H. L. 

Annotaii07i : — Distd. CheHtcT r. WillcB (1754), Aiub. 246. 

'That ciise was att(‘iid(‘d with such ])artlcular circumstancos 

that It could not bo a prvoodemt In any othor (Loud 

llAKDWneKF, V.), 

1391. .] — (1) (’ertain cstat(^s stood 

settled upon A. for life, with remainder to E. for 
life, with divers remainders over for life, Ac in tail, 
with ultimate rtwersion to F. in fee, with iiower to 
every tenant for life, either before or wdven he 
sliould become entitled to the actual freehold, to 
charge the estates with portions for younger 
children, but any exercise of the power by a tenant 
for life before becoming entitled to the actual 
freehold was to be ineffectual, unless ho or his issue 
subsequently became so entitled. F., by his will, 
after referring to the power, “ in exercise of thti 
power <Sc of all other powers,” charged portions for 
Ids younger children, & made no disposition of the 
reversion. F. died without issue in A.’s lifetime, 
whereby the intended exercise of the power failed. 
The intermediate remainders having also failed : — 
Held : as against F.’s heir, the ultimate reversion 
was well charged with the portions of F.’s will. 

(2) A younger child becoming the eldest son, 
but not living to enter into possession of the 
est ates, held to be a younger child for the purpose 
of receiving a portion. 

(3) Portions having been charged on a reversion 
in fee, & a person entitled to one of the portions 
having become also entitled to the reversion, the 
ct. refused to presume an intention to merge his 
portion, it appearing that the effect might be to 
give priority to those entitled to the remainder 
of the portions. — Sing v, Leslie (1864), 2 Hem. 
& M. 68 ; 4 New Rep. 17 ; 33 L. J. Ch. 549 ; 10 
L. T. 332 ; 10 Jur. N. S. 794 ; 71 E. R. 385. 
Annotation: — Mentd. Inglo v. Vaughan Jonkins, [1900] 

2 Ch. 368. 

Merger of estates & charges.] — See Equity, Vol. 
XX., pp. 503 et seq, 

1392. Power to charge lands for children living 
at father’s death — Child en ventre sa mfere entitled.] 

— (1) The eldest daughter, where there is a son, 
or where the estate by a settlement goes all to a 
remainderman, is a younger child in equity. 

(2) Power to charge lands for portions for 
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younger children living at the father’s death. A 
child en ventre aa mere is a child within the power. 

(3) Where lands are settled on A. for life, 
remainder to such woman as he should marry for 
life, remainder over, with power to charge the 
premises with any sum of money, such power, 
u^ess there be a clause inserted to the contrary, 
will, like a power of leasing, overreach all the 
estates. — Beale v. Beale (1713), 1 P. Wms. 244 ; 
24 E. R. 873, L. C. 

Annotations A 8 to (1) Refd. Toyuham v. Webb (1751). 
2 Vefl. Son. 198 ; Scarisbrick v. Skolmerndalo (1840), 4 
Y. & C. Ex. 78. As to (2) Refd. TholliibBon v. Woodford 
(1805), 1 Eos. & 1». N. K. 357 ; Villar v. Gil boy (1906), 75 
L. J. Oh. 308. 

1393. Eldest daughter — Where son living — Or 
estate going to remainderman.] — Beale i?. Beale, 
No. 1392, ante, 

B, Trusts for Children Other than Eldest Child, 
{a) In General, 

1394. All children entitled except persons suc- 
ceeding to estates.] — Duke v, Doidoe (1746), 2 
Ves. Sen. 203, n. ; 28 E. R. 131. 

Arinotaiions \jQXi%6., Wilbrahani v. Soarisbrick (1847), 1 
H. L. Cas. 167 ; Gray v. Limerick (1848), 2 l)o G. &: Sm. 
370 ; Macouliroy r. Johor (185(5), 2 K. & .T. 681 ; Collinff- 
wood V, Stanhope (1869), L. It. 4 H. L. 43 ; Jteid v. 
Iloare (1884), 26 Ch. L). 363. Refd. Ellibon v. ThoniaH 
(1862), 1 l)e G. J. & Bm. 18. 

1395. .] — When a real estate is so settled 

that it must on the death of a parent go to his 
eldest son, & provision is made by that parent or 
by any person in loco 'parentis, whether by settie- 
ment in contemplation of marriage, or by will, 
for the younger children of such i^arent, cts. of 
equity have considered the presumption, that it 
was intend(*d to make provision for all the childrtm, 
so strong, as to warrant it in holding that by the 
word “ younger ” must have been intended all 
except the one child who succeeds to the estai<‘. 
But this does not apjily to the case of a wdll in 
wliicli the primary intention of testator appears to 
have been to found certain families, or to do some- 
thing beyond merely making a provision for 
cliildren. The circumstances tliat the will is of an 
executory nature, will make no difference. — 
ScAKiSBiacK V. Skeijmersdale (Lord) (1840), 
4 Y. & C. Ex. 78 ; 1 11. L. Cas. 173, n. ; lOO E. R. 
927 ; affd, sub 7iom. WTlbraiiam v, St'ARiSBiiiCK 
(1847), 1 H. L. Cas. 167, 11. L. 

Annotations :-—CQns^, Meredith v. TretTry (1879), 12 Ch. D. 
170; Bhuttleworlh v. Mnrrav, [1901] 1 Ch. 819. Refd. 
Maddlson v. Chapman (1859), 3 Do G. & J. 536 ; Thellus- 
HOii V. Rcndlefthain (1859), 28 L. J. Ch. 948 ; Bandemaii 
r. Mackenzie (1861), 1 John. & H. 613. 

1396. Eldest child not taking estate — Entitled to 
portion.] — Pltf. is entitled to the £1,000 & £300 & 
the two freehold houses, under a trust in marriage 
arts. ; for an elder daughter, where there is a son, 
is accounted a younger child. — Beneage v, 
Hunloke (1742), 2 Atk. 456 ; 26 E. R. 676, L. C. 
Annotations: — Consd. Wilbraham v. BearisbHok (1847), 1 

H. L. Cas. 167. Refd. Woocirofft* v. Danloll (1843), 7 
Jur. 959 ; Re Bayloy’s Settlmt. (1870), L. II. 9 Etp 491. 

1397. .]— Duke v, Doidge (1746), 2 

Ves. Sen. 203, n. ; 28 E. R. 131. 

Annotations: — Consd. Wilbraham v. Bcarishrlck (1847), 1 
H. L. Cas. 167 ; Gray v. Limerick (1848), 2 Do G. & Bm. 
370 ; Macoubrey v. Jones (1856), 2 K. & J. 684 ; Collintf- 
wood V. Stanhope (1809), L. II. 4 H. L. 43 ; Rcld v. 


Hoaro (1884), 26 Ch. D. 363. Refd. Ellison v. Thomas 

(1862), 1 De G. J. & 8m. 18. 

1398. .] — CoLUNGwooD V, Stanhope, 

No. 1429, post, 

1399. Younger child considered as eldest — Only 
as between parents or persons in loco parentis & 
children.] — Younger child is never considered as 
an eldest, but between parent <fe children, or one 
in loco pnre 7 itis, not in the case oC a i)rovision by 
a stranger. — Hall v. Hewer (1753), Amb. 203; 
27 E. R. 135, L. C. 

Annotations : — Consd. Matthews r. Paul (1819), 2 \N ils. Ch. 

64. Apld. Scarisbrick v. Bki'lmeisdale (1840). 1 V. (k C. 

Ex. 78 : Sandeman v. Mackenzie (1861), 1 John. H. 613. 

Consd. Shuttleworth v. Murray, [1901] 1 Ch. 819. 

1400. Not as between child & stranger.] — 

Hall v. TIewer, No. 1399, ante. 

1401. Only daughter succeeding to estate — Con- 
sidered as eldest son.] — The ct. will, from the 
general frame of a settlemeuit-, collect the intent 
contrary to the exfiress woi-ds of a particular 
clause, & therefore, where an estate in N., part 
of the general ('state, was, in default of issue male 
of that maiTiag(‘, limited to tin' first A oilier 
daughters, &; terms were (‘reated of the whole 
estate, to raiuse portions for dangliL'rs, payable 
at certain times, A in certain ('veiits ; A in case 
there was no issue mule of that marriage, such 
portions were directed to be augrutniltHl ; with a 
])rovi 80 , that in case any daughter should bo 
entitled to the estate in N. before the portion 
appointed for her should bo Id be paid, ttien her 
portion slioidd cease, A not lx* paid ; there Ix'ing 
an only daughter, A the father having died without 
issue male after her portion was v('st('d : — Held: 
she ought to be considered as an eldest son, A sIh' 
was not entitled to the augmented portion, tliough 
the estate vested after it Ix'camc' payable. — 
Nortitumberland (Earl) v. Egremont (Earl) 
(1759), 1 E(l(*n, 435 ; 28 E. R. 753. 

Annotation:- Consd. Uainy r, Ellis (1872), 26 L. T. 602. 

(5) Death of Eldest Child, 

‘‘ Eldest son for the time being.*’] — No. 1425, 

2 >ost, 

1402. Whether younger child becoming eldest 
child excluded.]— (1) Grandmother under a ixiwer, 
creates, by deed, a term to commence aftei* her 
d(*atli for raising money for youngei' children ; 
as their fat lnu' should appoint : If no ai)]X)intment, 
equally ; if but one, besides tlu' ('Idest, th(*n to 
tha<t one ; if none except the eldest, tlu'n to him ; 
if no eldest son, then to her own (*xorH. At the 
date of the deed there was one prandson A one 
granddanghtei*. The father aftei'wards had 
another son, A died without appointment. The 
eldest son having died imdor age, hold that the 
whole sum belonged to th(* daughter, A tiiat the 
younger son having thus become an eldest son, 
was excluded. Elder son uni)rovided for con- 
sidc^red as a younger. Vesting not suspended, 
in general by a pow('r to appoint. 

(2) Portions not Id bo raised for the repre- 
sentatives of a child, who died before it W'as 
naturally required. — ’Pevniiam (Lord) v, Webb 
(1751), 2 Ves. Sen. 198 , 28 E. H. 128, L. 0. 

Annotations :~ -As to (1) Distd. Nor1hunib('rland v. Egrrciraont 
(1759), 1 Edon, 435. Consd. (Jliolmoudeley v. Clint^ 


PART IX. SECT. 6, SUB-SECT. 3.— 
B. (a). 

1396 i. Eldest child not taking estate — 
Entitled to portion .] — ItooKE v, Plun- 
kett, [1902] 1 I. R. 299.— IR. 

q. Children of two marriages take as 
one class .] — Gkeen v. Gueen (1845), 
2 Jo. & Lat. 629 ; 8 I. Eq. R. 473.— 
IR. 

r. Younger child taking estate .] — 
Tennison V, Moore (I860), 13 I. Eq. 

K. 424.— IR, 


t. Regarded as elder child .] — 

L 'Estrange v. WiNNiEvr, [1911] 1 
I. R. 62.— IR. 

a. Daughter surviving son— Prede- 
ceasing father.] — Bim’sox v. Frew 
(1855), 4 I. Ch. R. 428 ; revsd. (1856), 
5 I. Ch. R. 517 ; 8 Ir. Jur. 222.— IR. 


b. Daughttr succeeding to estate.] — 
Btirum V. Richards (1861), 12 1. Ch. 
R. .523 ; 14 Ir. Jur. 69.— IR. 

^ — He Smith’s Estate 
(1891), 27 L. R. Ir. 121.— IR. 


d. “ Younger children.”] — “ Younger 
children ” ar() those which were such 
at the death of the institute or heir in 
nosHcsslon. — Caito'*'/ v. Mackenzie 
(1872), L. Jl. 2 Sc. & Dlv. 202.— SCOT. 

PART IX. SECT. 6. SUB-SECT. 8.— 
B. (b). 

1402 1. Whether y '01 nger child becom- 
ing eldest child e.j I laded.] — Sleeman v. 
Magrath (1858), 8 I. Ch. R. 195 ; 
10 Ir. Jur. 233. — IR, 
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Serf. 5. — Poriions : Suh-secf. 3, B, (&).J 

(1820), 2 Jac. & W. 1 ; Windham v. Graham (1826), 

1 Rubs. 331 ; Wllbraham v. Scarlsbrick (1847), 1 H. L. 
Cae. 167; Lyddon v. Ellison (1854), 19 Beav. 665; 
Sondeman v. Mackenzie (1861), 1 ,lohn. & H. 613 ; Ellison 
r. Thomas (1862), 1 De G. J. 8m. 18. Befd. LawTCiico 
V. Maggs (1759), 1 Eden, 453 ; MaUliews v. Paul (1819), 
3 8wan. 328; Reid r. Hoare (1884), 26 Ch. D. 363; 
JRc Stawcll’s Trusts, Poole v. Riversdale, [1909] 1 Ch. 534. 
Ciemrally, Mentd. Lincoln v. Pelham (1804), 10 Ves. 166. 

1403. .] — Ec Treed ’8 Settlement, No. 

1040, post 

1404. .J — By voluntary settlement, A. 

settled a sum to be raised out of his real estate 
among his children as he should appoint, &» in 
default of ai^poinlment for his children, other 
than an eldest or only son, equally. On the mar- 
riage of (J., one of his daughters, A. covenanted 
that lie would not execute any ajipointment, nor 
do any act to diminish the share or interest of 

C. , in the division of the trust property below a 
ceiLain sum: — Held: (1) the covenant entered 
into by A. upon the marriage' of C. operated as 
a release of his power qno ianto ; (2) that in the 
absence of mention of any given period for vest- 
ing, the shares vested at twenty-one, or marriage ; 
(3) the first born son having attained twenty-one 
but died in A.’s lifetime, A consequently before 
succeeding to the real estate, was to be considered 
as a younger son, & therefore entitled, through his 
representatives, to a share in the money raisable 
for iDorlions. — Davies v. Huguenin (18(53), 1 
Hem. & M. 730 ; 2 New Rep. 101 ; 32 L. J. Oi. 
417 ; 8 Ju T. 443 ; 11 W. K. 1040 ; 71 E. R, 320. 
Awnoiaiiona : — io (1) Consd. lie Evered, Moliiicux r. 

Evered, [1910J 2 Ch. 147. Refd. Coffin v. Cooper (1865), 

2 Drew. «S: Sm. 305. Afi io (3) Refd. Ifenty v. Wrey (1882), 
21 Ch. D. 332. G<n(rallu, Refd. Wulford r. Gray (1865), 
5 New' Rep. 235 ; lie I’urkin, Hill r. Schw'arz, |1892J 3 
C’h. 510. Mentd. PalitKT v. Locke (1880), 15 Ch. D. 29 I ; 
Ii( Brttdbhaw, Bradsluov v. Bradbliaw (1902), 71 L. J. CJi. 
230. 

1405. .] — By an indenture of settlement 

certain real estates stood limited to J., for life A 
after his death as to part thereof to E., the son of 
J., for life, remainder to 11., the eldest son of E., 
for life, Ac to bis first A other sons in tail, remainder 
to D., the second son of E., for life, & to his first 
A other sons in tail, with remainders over ; A as 
to the remaining x>art thereof, to trustees upon 
trusts for sale A conversion, the proceeds to be 
held as personal estate in trust for the cliildren 
of E., “ other than or not being an eldt'st or only 
son for the time being entitled under the limita- 
tions hereinbefore contained to the manors,” 
etc., the umsold part of the s(*ttled estates, “ either 
in possession or in remainder expectant on the 
decease of the smwivor of J., the grandfather, A 
E.,” the shares to vest in such of them as should 
attain twenty-one, ( 41 *, if daughters, marry under 
that age, A to be paid at sucJi age or days of 
marriage, or immediately after tlje decease of the 
STiTvivor of J. A E., which should last happen. 
E., the father, died in the lifetime of J., tiie grand- 
father, A D., having attained twenty-one, died 
in the lifetime of both his father A grandfather. 

D. , the second son of E., attained twenty-one in 
the lifetime of H., A became entitled as tenant 
for life in possession to the unsold i)art of the 
settled estates on the death of his gi’andfather : 
— Held : under these circumstances, A notwith- 
.standing the fact that the settlement contained a 
separate provision for IT. by way of rentcharge, 
his personal representative was, AD., the second 
son, was not, entitled to share the personal estate 
with the younger children. — S winburne v. Swin- 
burne (1868), 17 W. B. 47. 

1406. Estate of no value.] — Sands v. 

Fleetwood (1601), Nels. 186 ; 21 E. R. 822. 


1407. Sale under paramount title.] — 

By marriage settlement an estate was settled on 
the wife A the husband successively for life, with 
remainder to trustees for a term of six hundred 
years, A subject thereto to the first A other sons 
in tail. Other estates were settled free from the 
Iiortions term, but subject to prior charges which 
entirely absorbed them. The trusts of the term 
were if there should be any child or children of 
the husband A wife other than or besides an eldest 
I or only son, who by virtue of the limitations 
should for the time being be entitled to the here- 
ditaments A premises, to raise for the portions of 
such child or childi*en other than or besides such 
eldest or only son, £5,000 to be vested in such of 
them as the liushand A wife, or the survivor, 
should appoint, A in default of aj^pointment 
equally. 'T'here were tliroe children of the mar- 
riage, two sons A a daughter. In 1841 the estate 
was sold, un(h‘r a paramount title, A produced a 
sum of about £2,400. In 1841, the oldest son died 
an infant. In 1882 the surviving tenant for life 
died A the j^ortions became payable. There had 
been no appointment. The younger son who had 
become the elder A had attained twenty-one 
claimed to take a share with his sister of the 
£2,400 : — Held : the effect of the selLlemcnt was 
to give £5,000 to the sister as a first charge on the 
estate, A Ihe rest of the estate to the brother, A 
whether the value of the residue wtu’e more or less 
than the iiortion, or as in this case, nothing at all, 
the brother had no right to claim any share in the 
prior charge. — Reid x\ Hoare (18<S4), 2(5 Ch. D. 
3(53 ; 53 L. J. Ch. 48(5 ; 50 L. T. 257 ; 32 W. R. 
009. 

1408. - — Specific portion appointed to such 
younger child — Implied condition that status 
remains unaltered.] — A. by marriage settlement is 
tena,nt for life, remaindei* to trustees, to raise 
£4,000 for younger children’s portions, as A. 
should appoint- ; remainder to his first, etc. sons 
in tail. A. appoints the £4,000 amongst his 
younger children, A particularly £2,(500 thereof 
to B. iiis second son. The eldest son dies six years 
afterwards, whereby B. became eldest son, A 
entitled to the whole c'state after his father’s 
death ; A tlicreupon A. mak(*s a new appointment 
of the £2,000 to one of his daughters. Decreed 
the last apj:)ointnient to take j)laee ; the first being 
made to B. upon a tacit or imx)lied condition, that 
he should not become the eldest son. — C hadwick 
V, Doleman (1705), 2 Vern.- 528 ; I Eq. Cas. 
Abr. 344 ; 23 E. R. 941. 

Anxiolaivms JtTinyn v. Follows (1735), Cas. temp. 

Talb. 93. Apld. ToynhaTii v. Wobb (1751), 2 Vos. 8on. 
198. Consd. Driver v. I’rank (1814), 3 M. & 8. 25 ; 
Wiiulbaiii V. Graham (J82G), 1 Rubs. 331 ; Wilbraham v, 
Scaiitebrick (1847), 1 II. L. Caw. 167 ; Macoiibroy v. 
•ionoB (J856), 2 K. & J. 684; 8andoman v. Mackenzie 
(1861), I John. & H. 613. Distd. Sing v. Lefelie (1864), 2 
Hem. 6c M. 68. Consd. Colibigweod r. Stanhope (1869), 
L. R. 4 11. L. 43 ; Reid r. Hoare (1884), 26 Oh. D. 363. 
Expld. Donivile Winningtoii (1884), 20 Oh. D. 382. 
Refd. Lomax r. Holmeden (1732), 3 1’. Wms. 3 76; 
Northumberland i\ Egremont (1759), 1 Eden, 435; 

Matthew'S v. Paul (1819), 3 Sw'an. 328 ; Ellibon v. Thomas 
(1862), J Do G. J. 6c Sm. 18 ; Davis v. Huguemn (1863), 
1 Hem. 6c M. 730 ; lie Stawell’s Trust-s, Poole v, Rivuit>- 
dale, [19091 1 Ch. 534. 

1409. .] — By a family settlement 

dated July 21, 1888, power was given to B. to 
appoint portions to her younger named children. 
By deed of poll dated June 3, 1890, B. appointed 
£3,000 to a younger son, (1., A directed that 
£1,500 should be paid to him forthwith A the 
balance on her death. Before the death of B. 
the eldest son died. On B.’s death G. became 
tenant for life under the settlement : — Held : the 
fact of G. having become tenant for life under 
the settlement did not prevent his taking the 
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£1,500 payable on B.’s death. — Re Bankes, 
Aijson V. Bankes (1909), 101 L. T. 778. 

1410. Younger child named in power.] — 

Where there is a sum of money provided for 
younger children ; one of the younger becomes 
eldest, he shall have no part of tliis money ; btit 
where the money was, by a private Act of Parlia- 
ment, to be appointed among A. B. & C., naming 
them, &; A. afterwards becomes eldest, he is 
capable of an appointment in his favour. — 
Jermyn V. FELT.OW8 (173.5), Cas. temp. Talb. 93 ; 
25 E. R. 082, L. C. 

Annotation: — Refd. Teynham v. Wol»b (1750-1), 2 Vos. 

Son. 198. 

1411. .] — Under a power to appoint 

a sum of money among younger children, but that 
the eldest son, or the son possessing the estate, 
shall have no part of the money, a younger son 
becoming an eldest is excluded, though mentioned 
by name in the execution of the power whilst he 
was a younger son. — Broadmeaj) v. Wood (1780), 
1 Bro. 0. C. 77 ; 28 E. B. 990, L. C. 

1412. Vesting suspended during father’s 

lifetime.] — The vesting of portions suspended 
during the fatluu^’s lifetime. I’ower to father to 
r^use for younger children not exceeding £3,000, 
if no appointment, the estate charged with £3,000 
for sons at tw(‘nty-one, daughters at twenty-one 
or marriage. Nothing vested in father’s life ; & 
reiiresentati ve of one who attained twenty-one 
& became eld(‘r, but died in father’s life, not 
entitled to a share. - -L()]:>er Lodeh (1751), 2 
Ves. S('n. 530 ; 28 E. U. 339, L. C. 

Annotation: — Refd. Uabergbam v. Vincent (1793), 2 Vee. 

204. 

— Portion directed to vest at twenty-one 
— Person younger child when attaining age.] — 

A son, who, when h(‘ attained twenty-one, was a 
younger child, but, by the subsequent death of 
his elder brother, in the lifetime of his parents, 
becomes an eldest son before the time fixed for 
the payment of the younger children’s portions, 
is entitled to his share of portions, which are 
directed to vest in younger sons at twenty-one, 
though not payable till after the death of thc‘ 
parents; there being enough in the std tlements, 
by which the portions were provided, to show, that 
the character of younger child was to be as(;(*r- 
tained by reference to the time when th(* portions 
v(‘stcd, A not to the time when they became pay- 
able. — Windham Graham (1826), 1 Buss. 331 ; 
38 E. B. 128. 

Annotations : — Consd. Gray v. Limerick (184 8), 2 Do G. & 

ISm. ,370. Apld. Sing v. Lenlio (]8()4), 2 Hem. & M. 08. 

Consd. Stanhope r. ColHngwood (1807), L. 11. 4 Eq. 280. 

Distd. He Bayley’s Sottlmt. (1871 ), 0 Ch. App. 590. Apld. 

He Wise’s Settlmt., Smith v. Waller, [1913] 1 Ch. 41. 

1414. .] — Be Wise’s Settle- 

ment, Smith v. Waller, No. 1433, po.s7. 

1415. Exclusion by term of trust.] — I^ands 

were settled to the tise of A. for life*, remainder to 
his eldest son B. for life, remainder to (1, eldest 
son of B., for life, with remainder to C.’s first A 
other sons successively in tail, remainder to D., 
the second son of B., for life, remainder to D.’s 
first & other sons in tail, with remainders over ; 
with a power of limiting portions in favour of the 
children of B. “ not being & besides an eldest or 
other son, who, on the decease of B. & A., shall 
be entitled to the settled estates ” ; the portions 
to vest, in the case of sons, at twenty-one, but 
not to be raisable in the lifetime of A. A B., or 
either of them, without consent. B. died first ; 
then 0., without issue, but having attained twenty- 
one ; then A. ; whereupon D. succeeded to the 
estates. He had attained twenty-one in C.’s 
lifetime. No portion had been limited or raised : 
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Held : neither D. nor C.'s representatives had 
any title under the port ion trusts. — G ray r. 
I-iMRnroK (Raiu.) (1818), 2 De G. & Sm. ,870 ; 17 

«i7 : 

hi E. B. 166. 

Annotation : -Apld. ElliHon V. Thomas (18{)2), 2 Drew. & 

fern. 111. 

1416. Younger child not taking under 
original settlement— Estate disentailed by father & 
deceased elder child.]— By a marriage selflement 
estat('s were limited in strict sotllemi'ni, subjtM't 
to a term for raising £15,000 for the portions of 
all the children of the marriage, (‘xct^jit an (‘kk^st. 
or only son ; A to be vested A paid at sucli times 
as tlio husband sliould aj)point, A in tkdault of 
appointment, to V(‘st at twenty-one, but. not^ to 
be paid till after tlie liusband’s deailj : provided 
that if any son sliould becomi^ an eldest or only 
son befori' the time a])point('d for pa^mient of his 
portion, then A in default of any such a]>poiMtni('iit, 
lus share should go to the other children. 4’here 
was issue of the* marri/igc two sons A three 
daught<.‘i*s. d’he c‘ld('st son attained twcuity-one, 
Gigether with liis fatlu^r, siillerod a recovery of 
th(‘ estates to the use of the father for life, re- 
mainder to himself in fee. Aft(*r all the younger 
childrim had attainc'd twenty-one the eldest son 
died int('stat(^ A witliout issiu', wluTeupon the re- 
version in foe of th(‘ estates descended to the othei* 
son. Afterwards th(' fathm* a])pointed tlic £15,01)0 
ainong.st the son A th(‘ three daughlt‘i‘S, A directed 
that the sliaivs sliould vt‘st immediately, but 
should not he paid till aftiu* his d(‘ath. Th(' second 
son died before th(‘ fatluT: — Held: the share of 
the £15,000 appointed to him did not go over to 
his sisti'rs, hut bcdongcnl to his est.ate. — Simcni’ER 
V. Spencer (1836), 8 Sim. 87 ; 5 J.. .1. Ch. 310 ; 
59 E. B. 35. 

Annotations :- Consd. Gray r. Lim(‘nr*k (1818), 2 Pe G. & 

Sm. 370. Apld. Maronbrey .Ioiu'h (1851)), 2 K. iSt J. 

()81. Consd. Reid r. Hoaiv (1881), 2(5 Ch. J). 3f;.3. Apld. 

JU' Wrottcsley's Si‘111nit.. Wrotti‘Hl('y v. FowIgi*, [1911] 

] Ch. 708. Refd. Pomvile v. Winiiingtoii (1881), 20 Ch. 1). 

382. 

1417. .] — Construction of a 

clause of accruer “ in cast' of atiy youngtu* son 
becoming an tddest or only scm.” 

An estatt' was limittql to A. for lif<\ with 
remainder to his first A other sons in tail ; A a 
term was created, for raising portions for younger 
ehildrtm, to be interests V(*st(‘d in sons at twtuity- 
one, but payable after the* deatli of A. ; A it/ was 
provided, that in case an> of the yoimgt'i* sons 
should become an eldest or only son, liis portion 
should accrue to the other ehildi'en. A. had two 
sons, B. A C., A one daughter ; B. at tained 
twenty-one, suffered a rc'covery, wlKTchy he 
destroyed C.’s estate in n'mairuk'r : B. du'd in 
1807, leaving (L, an infant, to whom lu' d<‘visod 
tlie estate for his life. A. died in 18,33 : — Held: 
C. was not entitled to partiei])ate in the portion. 
— Peacocke V. Pares (1837), 2 Keen, 689; 
6 U. J. Ch. 375 ; 1 .Tiir. 575 ; 18 E. B. 791. 

Annotations : — N.F. Maronbrey v. .Touch (1850), 2 K. & J. 

I 684. Consd. Rold v. Hoaro (1881), 20 Ch. P. 303. 

1413 , ,] — A second son, be- 

coming the eldest son in the lih'tirne of his father, 
who was tenant for life with remainder, subject 
to trusts for younger children’s portions in strict 
settlement, was ])re vented from taking an interest 
in the hulk of the estat(‘ by reason of a disentailing 
deed executed by Ids father A elder brother : — 
Held : he was entitled to a share of the portions 
provided for younger children, notwithstanding a 
jiroviso for accruer in the event of a younger son 
becoming an eldest son ; the ct. being of opinion 
that, in being excluded by the disentailing deed, 



606 


Settlements. 


Sect, 5. — Portions: Svih 'sect. 3, B. (h) <&' (c).] 

he was in effect excluded by the settlement, of 
which the disentailing deed was necessarily an 
incidenl, k the intention was clear to exclude 
none from the portions who were excluded by 
the settlement from talcing the bulk of the estate. 
— Macoubrey V. Jones (1856), 2 K. & J. 684 ; 
69 E. K. 957. 

Annotations: — Apld. Colllngrwood r. Stanhope (1869), L. H. 

4 II. L. 4.3 ; Pomvile v. Winnfngton (1884), 26 Ch. D. 382. 

Consd. held V. Hoaro (1884), 26 Ch. 1). 363. Apld. He 

Wrottcfeley’s Scttlint., Wrottenley v. Fowler, 119111 1 

Ch. 708. 

1419. .] — A., on his marriage, 

settled real estates on hims<4f for life, then to 
trustees for a term to raise portions for liis younger 
children, & subji'ct thereto, to his first k other 
sons in tail. The portions w(‘re to vest in sons 
at twent>-one, but to be payable after the decease 
of the husband & wife. G., the second son, 
attained twenty-one, after which W., the eldest 
son, having barred the entail, died without 18 SU(‘, 
k, subsequently, the ])ortions became payable : - 
I/e/d : Ci., though tlie eld(‘st at the })('iiod of 
distribution, was entitled to a share of poHions 
for younger children Adams v. Beck (1858), 
25 Beav. 618 ; 53 E. K. 784. 

Annotation -—Apld. Tt< WTotto'sley’a Retthnt., Wrottcslcy 

V. Fowler, [1911] 1 Ch. 708. 

1420. .] — r., who died in 1857, 

by deed in 1852, appointed a fund to trustees m 
trust for his daughter W. for life, k after her 
death in trust for the <,hild or all the children, 
“ except an eldest or only son ” if more than one, 
of W., who should attain t\Nent>-one or marry; 
k failing su(‘h trusts thcui over. W. died in 1883, 
having had four children only, viz. T., her eldest 
born son, who attained twenty-one in Jan. 1869, 
k dii'd in Ajir. following, F., who attained tw^enty- 
one in 1880, H., who attained twenty-one in 1865, 
<te E., who died in inlancy, in 1861 ; so that th(‘ 
fund vested in IJ., subject to let in other children, 
in the lifetime of the eldest born son, k bidore he 
attained twenty-one. At the date of the deed 
certain estates stood limited under a settlement, 
to which 0. was a party, to the use of X., the 
husband of W., for life with remainder to the use 
of the first k other sons of X. W. in tail male. 
In IMar. 1S69, X. k his son T., disentailed the • 
(‘states, k limited them to the appointees of both, 
or of the survivor. The joint power was not 
exercised ; but after the death of T., X. by will 
appointed the estates to F. for life, with remainder I 
to his sons in tail male. Upon W.’s death F. 
claimed half the fund, TT., the whole of it: — 
Held : (1 ) if the expression “ eldest or only son ” 
was to be read as reh'rring to a son entitled under a 
settlement to settled estates, the time' for ascertain- 
ing the excluded son would be the time for distri- 
buting the younger children’s portions ; but if that 
expression w^as to be read according to its natural 
meaning, the time of vesting would be the time 
for exclusion ; (2) the words an “ eldest or only 
son ” primd facie mean an individual, k as thcire 
was an eldest son in existence when the provision 
vested in H. the clause of exclusion applied to 
him, k its operation was exhausted, so that any 
other son wlio attained twenty-one was entitled 
to take ; F. was entitled to one-half of the fund. 

-Domvile V. WiNNiNOTON (1884), 20 Oh. D. 
382 ; 53 L. J. Ch. 782 ; 50 L. T. 519 ; 32 W. R. ' 
699. 

Annotation : — Aa to (1) Refd. Shuttleworth v, Murray, [1901] 

1 Ch. 819. 

1421. Succession by descent.] — S ingv. 

IjESLIB, No. 1391, ante. 

1422. Settlement by parent or person in loco 


parentis.] — (1) The rule, that a limitation in 
favour of younger children will not operate in 
favour of a younger child who becomes an eldest 
son k succeeds to the estates, is confined to cases 
where the provision is made by a parent or a 
person in loco parentis. 

Where, in a marriage settlement, the husband 
covenanted to pay £10,000 for the cliildren of the 
marriage ; &, for want of such children, for the 
children of the wife by a former marriage, other 
than A., her eldest son, as the husbanci should 
appoint ; &, in default, for all who should attain 
twenty-one, equally, or, if only one, then for such 
one younger child : — Held : the wife could not bo 
considered as purchasing the provision in such a 
sense as to make her the settlor ; k the settle- 
ment was not by a person in loco parenfis. 

(2) In cases of provisions made by strangers, 
the time for ascertaining the class of younger 
children is in general the period of vesting, not 
the period of distribution as in settlements by 
parents.- Sandeman v. Mackenzie (1861), 1 

John, k n. 613 ; 30 L. J. Ch. 838 ; 5 I.. T. 175 ; 
7 Jur. N. S. 1231 ; 70 E. R. 889. 

Annotations^ A ^ to (1) Apld. Shnttloworlh r. Murray, 

[1901] 1 Ch. 819. As to (2) Refd. Domvile v. Winninfirton 

(1884), 26 Ch D. 382. 

1423. Younger child dying before taking 

possession.] — Sing v. Leslie, No. 1391, ante. 

1424. Mortgage of portion by younger child 

— Father joining in mortgage.] — Testator by his 
will settled real estates on bis daiigbtc'r for life 
with r(‘maincl(‘r to her first k other sons succes- 
sively in tail male with remainders over, k with 
power for her on her marriage, by d(‘ed to limit 
a life estate to lu'r husband k to charge £6,000, 
on the estates as portions for her younger children, 
to be payable at such times or time k in such 
manner as she should by deed appoint, k in 
default of «appointment to be divided equally 
amongst such younger children to become vested 
interests in sons at twenty-one k in daughters at 
twenty-one or marriage. 

In 1845 the daughter married, k by her marriage 
settlement a life estate was given to the husband 
k a term of years was limit (‘d upon trusts, in the 
events which happened, after the death of the 
survivor of the husband k wife to raise the 
poiCions to vest in k be payable to younger sons 
at twenty -one k daughters at tliat age or mar- 
riage, but payment to be postponed until the 
death of the survivor of the husband k wife, 
unless the husband should signify in writing that 
the same should be sooner paid. There were 
three children, two sons & a daughter, all of whom 
attained twenty-one before 1882, when the 
mother died. In 1897, W., the younger son, 
mortgag(*d his portion, £3,000, the father joining 
in the mtge. deed to signify that the sum should 
be raisable immediately. In 1900 W., on the 
death of his elder brother without issue, became 
the eldest son, k in 1905, on the death of the 
father, succcedc'd to the estates as tenant in tail, 
k afterwards died without issue. The question 
then arose whether W.’s estate was entitled to 
have the £3,000, raised k paid: — Held: upon 
the construction of the will k settlement k in the 
events which happened the wife’s power of 
appointment among younger children had not 
been exercised in favour of W. k his estate was 
not entitled to the £3,000. — Re Ktawell’s Trusts, 
Poole v. Biversdale, [1909] 2 Oh. 239 ; 78 
L. J. Oh. 677 ; 101 L. T. 49 ; 63 Sol. Jo. 642, 
0. A. 

1425. Right of representatives of deceased eldest 
son to share — Death before time appointed for 



Part IX. — Beneficial Interests in Realty. 


607 


raising: portions.] — (1) By a settlement, a sum of 
money was to be raised after the death of the 
settlor & another person for all the children of the 
settlor’s son, other than an eldest or only son, 
for the time being entitled to certain other pro- 
perty. The eldest grandson died bidoro the 
period when the amount could be raised or he 
became entitled to the other property : — Held : 
his representative was entitled to share in the 
fund to be raised for the younger children. 

(2) “ Eldest son for the time being ” denotes 
not the person who was actually the eldest son 
at the date of the deed, but that indi\ddual who 
at a particular future period, that is, when the 
money is directed to be raised, might be the 
eldest son.— Ellison v. Thomas (1802), 1 De G. J. 
ito Sm. 18 ; 1 New Kep. 87 ; 82 h. J. Ch. 82 ; 
7 L. T. 342 ; 8 Jur. N. S. 1139 ; 11 W. 11. 50 ; 
46 E. R. 7, L. O. 

Annotations : — As to (1) Apld. Davlos V. Hugiionln (1 863), 

1 Hem. 6c M. 730. FoUd. Swlnburiio v. Swinlmrne (1808), 

17 W. It, 47. Consd. Colllngwood v. Stanhope (1800), 

L. R. 4 H. L. 43. Apld. He OavemUfth’H Settlmt.. 

GroBvenor y. Butler (1912), 106 L. T. 510. Reid. 

V. LchIIo (1864), 2 Hem. 6c M. 08 ; Koid v. Hoaro (1881), 

26 Ch. D. 303. Hs to (2) Consd. Collln»?wood r. Stanhope 

(1869), L. R. 4 H. L. 43. Apld. He Stawoll’s TnmtH. 

Poole V. lllver&dal(\ [1909] 1 Ch. 534. Generally, Reid. 

Domvllc V. Wlnnlngtou (1884), 50 L. T. 519. 

1426. .] — Swinburne v. SwiNBUiiNii:, 

No. 1405, a7ifc. 

1427. Effect of prior mortgage by eldest son 

— To full extent of possible portion.] — A person 
who is to be excluded from sharing in. a portions 
fund by reason of his being, at a particular time, 
the eldest son entitled to a settled estate, is 
ordinarily entitled, if he dies b('fore that time, to 
share as if he were' a younger child ; but he is not 
so entitled wlieii he has concurred, as I’emainder- 
man in tail, in disentailing the estate & in i*aising 
by mtge. thereof rnoiR'y out of which he received 
a sum equal in value to a younger child’s aliquot 
share of the fund, as he then would, in elXeci, be 
taking a double portion. Qti. : whether it is 
material that such eldest son should receive a 
subskaniial amount of the sum raised, in order <o 
exclude him.- -Me Fitzgerald’s Settled Estates, 
Saunders v. Boyd, [1891 ] 3 Ch. 39i ; 00 L. J, CIi. 
621 ; (55 L. T. 242 ; 40 W. R. 29. 

(c) Period for Ascertainmg Eldest or Younger 
Child. 

1428. Whether period fixed for distribution.] — 

Ellison v. Thomas, No. 1425, ante. 

1429. .] — In a settlement where there is a 

clause excluding the eldest son from the benefit 
of a fund provided for children other than an 
eldest son, the time for ascertaining who fills the 
character of eldest son is the period fixed by the 
settlement for the distribution of the fund. In 
such a case “ eldest ” is not solely senior in age. 
A. was, under a will, tenant for life of an estate, 
remainder to his first & other sons in tail. On A.’s 
marriage a settlement was executed by which a 
fund was created & vested in trustees for the hus- 
band & wife for life, & after the decease of the 
survivor for the benefit of the children of the 
marriage, “ other than & except an eldest son 
entitled under the will to an estate in tail male 
in possession or remainder immediately expectant 
on the death of A. ” There was a power of appoint- 
ment in this husband & wife, & in the survivor 
of them. There were three children of ^ the 
marriage — a son & two daughters. No joint 
axipointment was made. The wife died. The 


son, on attaining twenty-one, joined with his 
father in barring the entail <te resettling tlio estate, 
which was seltled on the fatlier for life, on the 
son for life, & on the sons of the son in tail. The 
fatlier appointed one moiety of the trust fund to 
a daughter on her marriage. No appointment 
was made of the other moiety. On tlu' death of 
the father the son claimed a share of the trust 
fund : — Held : though the character of oldest 
son was to be ascertained at the iinu' of distribution 
of the fund, the son licre was to be tn-atod as 
the “ eldest son entitled under th(‘ will,” A eouso- 
quently was not entitled to a share of t lie trust 
fund, for that his resettlement of the estate, & his 
taking under such resettlement an estate different 
from that given by the will, had in no way a.ffected 
the charaet(‘r of “ eldest son entitl'd under the 
will ” wiiicli belonged to him wlieii lie eam<‘ of age. 

Altliough it should be, in terms, said in tlie 
settlement iliat the elder child is not to havt' a 
portion, yid. if under such a settlemi*nt tlu‘ one who 
is really the (dder child, the first born, does not- 
take the family estate, it has been ludd that, 
the family (‘state going to a younger son, whicdi 
I also ouglit, indeed, to hav(‘ mentioned as a lead- 
ing part of that same s>stem of exposition, tli(‘ 
Ct. of Cdi. do(‘S not r(‘gard tlu* eldt'i* born as tlu' 
eld<‘r son, but rc'gards th(‘ younger brollier who 
is in possession of tlu‘ family (‘state, as the elder, 
A the actually eldcT binfiluT as the younger, in 
ord(‘r to introduce him as a y()uug(*r brother into 
the h(‘n(‘fits of the portions j)rovided for the 
young(‘r c]uldr(‘n (Lord llATJiEJiLKY, i\),- -Coh- 
LimiwooD V. Stanhope (18(59), J;. R. 4 11. L. 13 ; 
38 L. J. Ch. 421 ; 17 W. R. 587, 11. L. ; varying 
H.C.suh Stantiopb) v. CV)LLINGWOod (18(57), 


L. IL 4 E(i. 286. 

A nnt>iali()}ts : — CoilKd. lUid v. Hoaro 2() Cb. D. 3(>3 ; 

Ji*(’ ]*i \ (iicicL, l*i>Uh('i*ch V. Williaom d8S9), 42 Ch. D. 
590; Miattlcworth f. Murray, 119011 5 
Union tY (I’lown v. Hill, [1902] A. ( . 2().{. Reid. He 

Bayh'v’H Setlliul. (1871), 6 Ch. Aj)j). 590 ; ( aiUa- y. 

Ducic (1871), il L. .1. ('h. 153; Doiiuilt' a. \\luuinglon 
(1881), 26 Ch. D. 382 ; He Filzgn'rald’H S. E., NiunclorB v. 
Bovd, [1891] 3 ('"h. 391; H( Banki'ri, Alison r. BarikiiH 
(1909), 101 L. T. 778 ; He SUnvidl’s TrustH, 1 '»’• 

Riv( 3 rB(lak, [1909] 1 Cli. 531 : Hr CavdidisliH Settlmt., 
Grosvciior r. Butler (1912), 106 L. T. 510. 
j^ 430 . __ — Or time of vesting.]— Windham v. 
Graham, No. 1113, unle. 

1431. .] — San DEMAN V. Mackenzie, 

No. 1422, aide. 

4432, — ,j — Domvile V. Wtnnington, 

No. 1420, an/e. . , 

1433 . .] — By a marriage settlement 

made in 1828 real estate was limited to trustees 
upon trust to raise portions for tdie younger 
children of the marriage, such p 014.1 oils to vest 
at twenty-one in the case of sons, or, m the c«ase 
of daughters, at twenty-one or marriage 
that age. The settlement further provid(‘(l that 
if any of th (3 eliildren for whom portions were 
intended, being a son or sons, should die under 
twenty-one “ or should, before ailaining sueh age, 
become an eldest or only s(in,” then the share m 
the portions fund of the child so dying, or of the 
son so becoming an eldest or oidy son, was to go 
to the survivors or survivor who should live to 
attain a vested interest therein. G., a ^unger son 
of the marriage, in whom a share m the portions 
fund became vested by his attaining twenty-one 
in his father’s lifetime, subsequently became the 
eldest son by the death of his elder brother m the 
lifetime of his father Held : according to the 
true construction of the settlement, G. was a 
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Settlements. 


Sect, 5, — Portimis: Svh-sect. 3, B, (c) ; siib-aecL 4.] 

younger son for the purpose of participating in the 
portions fund, the position of the son in the family 
having to be determined at the moment when his 
share vested . — Re Wisk’s Settlement, Smith v. 
Waller, [1913] 1 Ch. 41; 82 L. J. Ch. 25 ; 107 
L. T. 613 ; 57 Sol. Jo. 28. 


Sub-sect. 4. — Amount of Portions. 

1434. Amounts ranging according to number of 
younger children— Death of one or more of children 
entitled — Whether amount paid to survivors de- 
pendent on number.] — Greaves ??. Mattison 
(1082), T. Jo. 201 ; 81 P. R. 1216 ; sub norn. 

HAVES V. Madjuson, Skin. 38. 

Annofaiions : - Distd. Rercsby r. Newluiul (1722), 2 P. Wmn. 

}>;L Consd. Bromo r. B<Tklt‘y (172H), 2 P. Wiuh. 481 ; 

Stanley r. Slanb'y (1 737), Wi'ht. lemj). Hard. 135. Dbtd. 

Adama r. J>auv(‘rb (1 755), 3 Mod. Hep. 48(>. Consd. 

Codriug-toTi r. Foley (1801), (5 Ves. 301. Refd. Corbet r. 

Maj(l(*\\el (1710), 3 llep. Ch. 190; Butler r. Bimcomb 

(1718), 1 P. Wins. 418; Hebblethwaite v. CartwriRbl 

(1734), Cas. iftiip. Talb, 31 ; Hall v. C’arter (1742), 2 

Aik. 354 ; Slev(>ns r. Dethiek (1713), 3 Atk. 39 ; Clinton 

V. Seymour (1799), 4 Vea. 4 10. 

1435. .] — Willis v. Willis, No. 

1651, post. 

1436. .J —Trusts for raising 

portions in marriage arts, were as follows : If 
there should be but one child of the marriage other 
than an eldest or only cl did, then to levy & rais(‘ 
the sum of £8,000 for the portion of sucli child ; 
if tliere should be two such children, then to levy 
& raise the sum of £12,000 for tlie poitions of sucli 
children ; & if tliere sliould be thre<* or more such 
cldldrcn, then the sum of £15,000 for tlie portion 
or portions of such children ; the sum of £8,000 
to be paid to such one child &; the other sums to 
sucli children as the liusband wife should 
jointly appoint ; in default, as the survivor shouhl 
appoint ; in default, to become a vested interest 
in such child or childien, being a son or sons, at 
twenty-one, or bidng a daughter or daughters at 
twenty-one, or marriage. If tlie husband should 
survive the wife, tlie jiortion not to be payable 
unt il after his decease. Powers were also contained 
in the arts, for raiding any part of the portion or 
portions for ad\anoem(mt ; &; during tin* suspense 
of vesting, of raising interest on the portions for 
maintenance <Sc education. 

There were tliree younger children of the 
marriage, two of wliom died in infancy. The 
husband survived the wife, tlie present petitioner, 
a daughter, now tlie sole surviving younger child, 
was a married woman : — Held : as there were 
three younger children born, tlie only part of the 
trust which could come into operation was tliat 
which related to the sum of £15,000 ; &, petitioner 
was entitled to a portion of £15,000. — PIemming 
V. Griffith, Griffith v. Hemming (1860), 2 Giff. 
403 ; 2 L. T. 592 ; 6 Jur. N. S. 745 ; 8 R. 687 ; 
CO E. Li. 168. 

Annotation : —Reid. Henty v. Wrey (1882), 21 Ch. D. 332. 

1437. .] — Tenant for life of real 

e.states, being empowered by the settlement to 
cliarge by deed or will for portions for younger 
cliildren of his, by any woman he might marry, 


any sum not exceeding, if there should be but one 
such child or two such children, & no more, 
£3,000 ; if three & no more £4,000 ; & if four or 
more, £5,000, “ to vest in, be paid to, or divided 
amongst the child or children respectively for whom 
the same respectively shall & may be charged, oi* 
to or among him, her, them & his, her or their 
respective issue,” at such ages or times, “ with such 
maintenance meanwhile,” as he should appoint 
by liis marriage settlement, dated in 1829, in 
exercise of the jiowcr, charged the estates with th(‘ 
payment for younger children of tlie marriage, if 
there should be but one such child, or two children, 
Ac no more of £3,000 ; if three, & no more, of £4,000, 
Ac if four or more of £5,000, ” to vi'st in & be paid 
to such children respectively, or in & to any one or 
more of them ” exclusively, at such agt\s or times, 
in such shares & proportions, Ac with such yearly 
sums for maintenance ” until their respective 
portions sliall become payable ” as he should by 
deed or will appoint & in default of appointment, 
tile sum so charged to be equally divitled between 
Ac amongst such younger children, ” to become a 
vested interest in such of them, as ” being sons, 
should attain twenty-one, or, being daughters, 
should attain twenty-one or marry, which sliould 
first happen. If any younger child should die 
under twenty-oni' or being a daughter, without 
being married, then the jiortion of such cliild, 
original Ac accruing, was to accrue Ac belong to the 
survivors or survivor, others or other of the younger 
childrim. Then' were issue of th(‘ marriage three 
daughters Ac two sons. One daughter died under 
twenty-one, Ac unmarried ; Ac a second died leaving 
i.ssue. After th(' death of both, Ihe husband, 
having survived tlie wife, apjiointed £5,000, as to 
£2,500 for the surviving daughter, as to £2,000 for 
one of tlie sons, Ac as to £500 for tlie two infant 
children, of wdiom oni* had since died, of the 
deceased daughter: — Held: in the events that 
had liappened, the whole sum of £5,000 had become 
appointable under the }>ovvcr ; Ac the interest of 
the £500 was applicable for the benefit of the grand- 
child during her minority. — Knapp v. Knapp 
(1871), L. R. 32 Eq. 238 ; 24 L. T. 540. 

1438. One child of marriage — Appointment 

of larger sum— Along with additional sum.]-- 
Piiipps V. Mulgrave (Lord), No. 1351, ayile. 

1439. Deficiency In value of portions — Direction 
to pay according to seniority — Payment In equal 
shares.] — A. B., fi widower, settles land to raise 
£100 a year for his eldest son, k £100 a pi(*ce for 
his younger children, Ac afterwards he marries 
again, Ac lias children by his second wife. 

Decreed the children by the second wife were 
equally entitled with the other younger children. 

Though the portions of tlie younger children 
wci-e by the settlement to be paid according to 
their soniorit.y, yet in case of a deficiency they shall 
be paid in average. 

The portions of tlie younger children who died 
in the life of tlieir father, not to be raised in favour 
of tlie administrators. Otherwise if any of the 
daughters had married in the life of their father, 
Ac afterwards died. — Brathwaite v. Brathwaite 
(1685), 1 Vern. 334 ; 23 E. R. 503, L. C. 

1440. Liability of tenant for life to pay — 

Rights against settlors estate.] — A. on the marriage 
of his son, settles lands, which he covenants to be 
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1434 i. Amovnts ranging according to 
number of ymingcr children — Death of 
or more of children entitled — 
Whether amount paid to survivors depen- 
dent on number .] — Vanjb v. Dungan- 


non (Lord) (1804), 2 Sch. & Lof. 118. 

— IR. 

1434 ii. Clarkkv. 

Jessop (1844), Drury temp. Hug. 301. 

— IR. 

1434 iii. .] — Stuartu. 

CA8TI.K8TUART (LORD) (1858), 8 1. Ch. 


Ii. 408.— IR. 

1434 Iv. .]— IlYE V. 

Rye (1878), 1 L. R. Tr. 413.— IR. 

1434 V. .] — Dun- 

combe V. Leinster (Duke) (1907), 42 
I. L. T. 33.— IR. 
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£800 per annum^ reserving to himself a power of 
charging the same with £1,200 for the portions of 
his younger children. A. charged the estate with 
only £000, but because the value of the lands was 
defective, the son refused to pay these portions ; 
— Held: the poHions were well charged, as they 
only amounted to a moiety of what the father had 
power to charge, if there was a de/iciency in 
the value of the lands, the son ought to sue upon 
the covenant for satisfaction, out of his father’s 
assets. — Ormsby v, Dodwell (1702), 0 Bro. Pari. 
Cas. 41 ; 2 E. R. 919, U. L. 

1441. Different amounts payable by settlement — 
Subsequent devise of lands to portlonlsts equally.] — 
Teviot (Viscount) v. Spencer (Lady) (1089), 2 
Eq. Cas. Abr. 350 ; Prec. Ch. 5 ; 22 E. K. 
298. 

1442. Trust to raise sum for portions — Subse- 
quent trust to raise similar sum on failure of issue 
male — Daughter becoming heir-at-law — One sum 
payable.] — On marriage, lands are settled on A. 
for life, remainder to the first, etc., son of the 
marriage in tail male, remainder to trustees for 
five hundi*ed years, to raise £5,000 portions for 
daughters, payable at eighteen or marriage, 
remainder to A. in fee. After the marriage A. 
settles other lands, & a term is created for raising 
the like sum of £5,000 for daughters on failure of 
issue male, payable at sixteen, or marriage. A. 
dies leaving a daughter his heir at law, who attains 
eighteen & dies unmarried. The trust of the term 
is not merged in the fee, but the portion shall go 
to the daughter’s exors., & is disi)osable by her 
will ; but there shall be but one £5,000 raised. — 
Thomas v, Kemeys (1096), 2 Vern. 348 ; Freem. 
(^h. 207 ; 23 E. R. 821, L. C. ; ajfd. (1701), Colies, 
112, 11. L. 

^huioiafions : — Consd. SaviJle r. 8«villc (1710), 11 ^lod. lU'p. 

:VJ7 ; Compton v. Oxciidcn (I7U3), 4 liro. C. C. 397. 

Reid, host r. Stamford (1705), Freem. Ch. 288 ; Chniidos 

r. Talbot (1731), 2 1*. Wms. 601 ; Price r. S('yH (1710), 

Barn. Ch. 117 ; Johnson r. Smith (1749), 1 Vc-s. Sen. 31 4 ; 

Cliestcr i\ WHICH (1751), Amh. 216; Warren r. Warren 

(1783), 1 Bro. C. C. 305 ; Forbe.s v. Moffatt, TMolVatt v. 

Hammond (1811), 18 Vcs. 381 ; I’owcll r. Criicby (1835), 

3 Cl. & Fin. 103. 

1443. Trust for certain sum if only one daughter 
■ — Smaller sums to each of other younger daughters.] 

— In a marriage settlement it was agreed, that if 
there should be but one daughter, she should have 
£500 for her portion ; & that £200 a piece should 
be paid to every of the other younger daugJiters. 
There were three daughters of the marriage, A tiie 
eldest claimed to be entitled to a portion of £500, 
but held, that she was only entitled to a portion 
of £200. — Chamberlain v. White (1720), 6 Bro. 
Pari. Cas. 00 ; 2 E. R. 933, II. L. 

1444. Power to appoint to children living at 
death of appointor — Appointment of equal sums — 
Death of child in lifetime of appointor— Survivor 
entitled to whole.] — Garni er v. Cowper, Leiteups 
V, Garnier (1732), 2 Eq. Cas. Abr. 619 ; 22 E, R. 
544. 

1445. Power to appoint sum not exceeding certain 
amount — Provision for larger aggregate sums in 
default of appointment — Shares of children dying 
to go to survivors — Larger sum payable.] — A. 

settles his estate to his sister B. for life, remainder 
to her second & other sons in tail, etc., & gives 
her a power with the consent of C. her husband &, 
for C. surviving B., to charge it with a sum not 
exceeding £12,000 for their children ; & if they 
or the survivor of them do not appoint the pro- 
vision, then £2,000 each to be raised for younger 
sons, & £3,000 each for daughters, at their ages of 
twenty-one, with interest at £5 per cent, for their 
maintenance to commence from the time of the 
appointment ; & if no appointment, then from , 

J. — ^VOL. XL. 


the death of the survivor of B. & C., & if any of 
the younger children die before their shares 
become payable, the same to go to the survivors. 
A. dies, C. dies, leaving four younger sons & two 
daughters : one of which died an infant soon after 
her father ; then B. dies mthout making any 
appointment, the whole £14,000 shall be raised, & 
carry interest only from the death of B. — Rolt v, 
Rolt (1735), Cas. tc?)ip. Talb. 189 ; 25 E. R. 731, 
L. C. 


1446. Settlement varied by private Act.] — By 

settlement, estates were limited to A. for life, 
with remainder to trustees for a term of years, for 
raising £4,000 for the portions of his younger 
children, remainder to his lirst A other sons in 
tail male. 'J’hcre was one son, B., A two daughters, 
C. A 1). By Act of Parliament passed during the 
children’s minority, the estates were vested in 
trustees in fee, discharged from the uses of the 
settlement, upon trust to raise by mtge. or sale, 
the exi^enses of the Act, A of the trusts, A after- 
wards certain portions affecting the estate prior 
to the settlement, A private debts of A. to a large 
amount A to convc'y the unsold estates, A the 
equity of redemption of those whieli should be 
mortgaged, to the uses of the settleiiumt. Under 
this Act the estates w(*re mort.ga.ged in fee for 
£41,386 to E., will) liaving died largely indebted 
to the Crown, A it appearing that tlie former Act 
was obtained by false representations, it was 
irrovided by another Act, that if on payment of 
£25,000 into tlie Exchequ(T, the real A personal 
representatives of E. should convey the estates 
to some person to be approved by B., who had 
then succeeded t-o the estate, the estates should be 
vested in such irerson, discharged of all claims of 
E. A of the Crown, to tlie intent to secure tlie 
repayment of tlai money so x^aid into tlie Ex- 
chequer, to the x^erson advancing the same, A 
subject thereto, in trust for securing such jrro- 
Xrorthmabh ‘ jirovision for C. A D. as they should be 
entitled to in respect of the x>urti()ns originally 
secured upon the settled estates, A subject thereto 
in trust for B. 'The money was paid into the 
Exchequer, A the estates conveyed accordingly : — 
Held : C. was entitled to a full half of tlie £4,000 


with interest from A.’s death, A was not bound to 
contribute towards imyment either of the £25,000 
or the exx)enses incui*i*ed in obtaining or executing 
the Acts of l*arliaraent.- — TTansard v. Kemeys 
(1819), 2 Wils. Ch. 106 ; 37 E. R. 248. 

1447. Power to appoint shares — Release by child 
for whom provision made — Exercise of power ex- 
cluding child provided for — Other children entitled 
to whole fund.] — A father being tenant for life 
under his marriage settlement, with power to 
appoint the shares in which his younger children 
were t(» take a sum to be raised for their x^ortions, 
having exercis(‘d the power by his will, afterwards 
made a i;)rovision fur one of his daughters, took a 
release from her of her portion, A by a codicu 
revoked the appointment in his will, so far as it 
respected her : — Held : her share did not sink i^t/O 
the freehold, or belong to liis residuary legatee, but 
the other younger children were entitled to the 
whole fund. — N oel v. WALsmanA^ 

[1824), 2 Sim. A St. 99 ; 3 L. J. O. S. Ch. 12 ; 57 
E. R. 283 






TT 1 1 tr T ft9n- 


1448. Trust to raise certain sums — Partial ap- 
pointment in favour of one portlonlst— Wght of 
appointee to share in unappointed fund.]— Walms- 
LEY V, Vaughan, No. 1034, ante. 

Presumption against double portions.] See 
Equity, Vol. XX., pp. 453-478. 
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Settlements. 


Sect, 5. — Poriions: Svh-aecta. 5 6, Jg.] 

Sub "SECT. 6. — ^Priorities op Portions. 

1449. As against mortgagees.] — Wallis v. 
Primes (1062), 1 Cas. in Ch. 89 ; 22 E. P. 708. 
Annotations : — Reid. Fry v. Porter (1G69), 1 Cas in Ch. 138 ; 

Albemarlo’8 Case (1692), 2 Rep. Ch. 417 ; Bath & Moiui- 

tatfue's Case (1693), 3 Cas. in Ch. .55 ; Marks v. Marks 

(1718). 1 Stm. 129 ; Blake v. Luxton (1815), Coop. G. 

178. 

1450. Effect of notice.] — suhseqneni 

lease made to one by way of mtge., who had notice 
of a prior lease made for raising cliildren’s portions, 
was set aside. — ^Aldridge v. Duke (1679), Oas. 
temp. Finch, 439 ; 23 E. P. 239. 

1451. .] — Ford v. Tynte, No. 1246, 

ante. 

1452. .] — M. had tbi*ee daughters, in the 

case of two of them, D. A P., he secured by bond 
or covenant on their respective marriages the pay- 
ment of a portion of £5,000 after liis death to the 
trustees of their marriage settlements, & an annuity 
until the £5,000 became payable. By his will M. 
gave to his third daughter E., then unmarried, an 
annuity for life, ^ in case she should marry he 
gave a portion of £5,000 for her cliildren attaining 
twenty-one, A he charg(‘d all the three sums of 
£5,000 on his real estate. The real estat-e w^as 
settled by the w’^ill. In 1880 the tenant for life, 
who was also legal persomil representiitive of M., 
commenced an action to get the real estate cleared 
of the chai’ges. Defts. to that action were the 
remaindeiTQcn. The tw’o portions given to D. A E. 
were then raisable, A an order was made i hat thos<^ 
portions should be raised by a mtge. of the e8tatc‘ 
to be settled by the judge*, together with a sum 
paid for the enfranchisement of c(*ilain copyholds, 
part of the estate. The annuitant P. A the j^or- 
tioners w^ere served with notice of the judgment. 
The mtge. waa executed, A the money paid into 
ct. A distributed amongst tlie i)ersons entitled. 
The mtge. w^as made by the tt‘nant for life, who 
was appoink'd to execute the mtge. for the purpose 
of conveying the interests of the remaindermen. 
It contained a recital of the proceedings in the 
action, A was cxpivssed to be without prejudice 
to any chai*ge subsisting in the mtged. property 
under the will. Th(* mtgee. brought an action for 
a declaration that his mtge. took priority over the 
third portion : — Held : the course of the proceed- 
ings A the orders made showed that the tt. in 
authorising the mtge. had not intend(‘d to inter- 
fere wdth the annuity of P., or the portion raisable 
for her children, A the mtge. did not as regards 
the money advanced other than the enfranchise- 
ment money, take priority over that annuity A 
portion. — Nightingale v. Peynolds, [1903] 2 Ch. 
236 ; 72 L. J. Ch. 564 ; 88 L. T. 654 ; 52 W. It. 1, 

C. A. 

1453. Covenant by mortgagors for quiet 

enjoymentj — Nottidge v. Dering, Paban v. 
Dering, No. 1357, aide. 

1454. As against jointress.] — ^A. charges land in 

D. with a poiiion for a daugliter by a &st venter, 
A then marries, A settles paii) of those lands for 
the jointure of a second wife, who has no notice of 
the charge. A. believing the portion would take 
place of the jointure, by will gives other lands in E. 
in lieu tliereof. 

The wife by combination with the heir refuses 
to accept the devise. Decreed the daughter should 
hold the lands in E. till her portion was paid. — 


Reeve v. Reeve (1683), 1 Vorn. 219 ; 23 E. K. 
426 ; sub nom. Reeve’s Case, 2 Vent. 363. 
Annotations: — Consd. Burgoyne v. Benson (1738), West 
temp. Hard. 340. Reid. Lanoy v. Athol (1742), 2 Atk. 
444 ; Whittaker v. Whittaker (1792), 4 Bro. C. C. 31. 

1455. .] — Beale (or Beal) v. Beale (or 

Beal) (1716), Gilb. Ch. 93 ; Free. Ch. 405 ; 25 


E. R. 64, L. 0. 

1456. .] — By a marriage settlement, 

estates were limited to A. for life, with remainder 
to tnistces for six hundred years, to be computed 
from the decease of A., in trust, to raise portions 
for younger children, with remainder to his first 
A other sons successively in tail. Power was 
given to A. to create a rentcharge in favour of any 
second wife, A to grant the estate for a term of 
yeai*s, to take effect immediately after his decease, 
for the purpose of securing it : — Held : the term 
of one hundred years, created in pursuance of tMs 
power, was not concurrent with, but took priority 
over, the term of six hundred years ; A the person 
in whom the term of one hundred years was vested 
might sue alone, without joining the trustee of the 
term of six hundred years. — Baiusy v. Tennant 
(1856), 11 Exch. 776 ; 1.56 E. R. 1045. 

1457. As against creditors.] — I'irist for raising 
portions A maintenance for cliildrcn A for payment 
of debts by sale of lands. The maintenance of the 
children shall be paid for before the debts. — Bells 
(Sir Robert) v. Bells (Sir John) (1673), Cas. 
temp. Finch, 88 ; 23 E. R. 47. 

1458. As against purchaser with notice.] — Tucker 
V. Seakle (1680), 2 Rep. Ch. 173 ; 21 E. R. 649. 


Sub-sect. 6. — Time for Raising Portions. 

A. In General. 

1459. Question of construction — Intention of 
parties.] — Codrington v. Foley (Lord), No. 1477, 
post. 

1460. .] — Smyth v. Fot;ey, No. 1474, 

post. 

1461. .] — (1) Where portions for 

younger cliildren are created, if their interests are 
vested, A the contingencies have happened on 
which the portions are to be paid, interest on them 
is payable, A the portions must be raised, although 
the only means of raising them may be the sale 
or mtge. of a reversionary term. The intention of 
the parties creating the portions is to govern. 

(2) But if the principal is not raiseablo till the 
death of the survivor of father or mother, though 
the title to the portion may be vested, interest on 
it will not be payable till that time, except on 
express words. 

(3) The question as to the time when portions 
become payable is one of construction, A when 
according to that construction the period has 
arrived when the portion is directed to be raised 
A paid, this must be done although it can only be 
done by a waste of property, A sale or mtge. of a 
reversionary term. 

(4) A portion is not properly said to be payable 
by trustees until two things have occurred, 
namely, when the time appointed for raising has 
arrived, A when the person entitled is able to give 
a discharge ; but a portion is often said to be 
payable to a child so soon as the event has hap- 
pened which gives the chUd a vested interest in it. 
— ^Massy V. Lloyd (1863), 10 n. L. Cas. 248 ; 8 


PART IX. SECT. 6, SUB-SECT. 6. 

1454 i. As against jointress.] — Re 
AllMifniONG, [1895] 1 I. li. 87. — IR. 

1467 i. As against creditors.] — Re 


Jones’s Estate (1852), 2 I. Ch. R. 
644.— IR. 

i. How determined ,] — The priority 
of aunuitlcs & of portions appointed 


under a power & secured by a term, 
determined by the position of the 
term in the original deed creating 
them. — Bevan v. Bevan (1883), 13 
L. R. Ir. 53.— IR. 
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Part IX. — Beneficial Interests in Kealty. 


L. T. 122 ; 9 Jur. N. S. 391 ; 11 W. R. 481 ; 11 
E, B. 1021, U. L. 

Ann^im :~As to (1) CoMd. Be Glsborougrh’* S. B., [1921) 

1462. On arrival of time appointed — ^Though 
waate of property Involved.]— Massy v. Lloyd, No. 
1461, ante. 

1463. When portionist capable of giving dis- 
charge.] — Massy v. Lloyd, No. 1461, ante. 

1464. Portion charged in reversionary term — 
Whether term must first come Into possession.] — 

The portions charged on a reversionary fund shall 
not, in general, be raised till the term comes into 
Iiossession ; yet when it is expressly directed, 
imder a power, that they shall be raised as soon as 
conveniently may be, they shall bear interest from 
the death of testator. — Conway v. Conway (1791 ), 
3 Bro. C. C. 267 ; 29 E. R. 529, L. C. 

Annotation: — Dbtd. Codringrton v. Foley (1801), 6 Vos. 

364. 

1465. Delay in raising portions — Whether por- 
tionists barred by lapse of time.] — Young v. Water- 
PARK (Lord), No. 1370, ante. 

1466. Interest of owner of estate to be considered 
— As well as portionist.] — Trustees of a term for- 
raising portions by sale or mtge. or by “ any other 
reasonable means,” with power in their discretion to 
postpone the raising of the same, are bound to take 
into account the interests of the persons entitled to 
the estate as well as the interests of the portioners. 

Testator, in exercise of a power contained in a 
settlement to ajipoint jiortions to the amount of 
4^25,000, ajrpointed the estate to trustees for a 
term of one thousand years on trust ujion the death 
of a tenant for life, who died in 1915, to raise the 
portions by mtge. or sale of the hereditaments, or 
by receipt of the income thereof, or by sale of 
timber or minerals, or by any other reasonable 
means, with power in their discretion to i)ostpone 
the raising of the same. The trustees of the term 
found that the only practicable way of raising the 
portions immediately was by mtge. at the rate of 
6 per cent. The total value of the estate <fe capital 
moneys was estimated at some £171,000. The 
present tenant for life objected to the immediate 
raising of the portions k. offered to incr(*aso the 
rate of interest on the portions from 4 to 5 per 
cent, as a condition of postponing the raising of 
the i)ortions. On a summons for directions takim 
out by the trustees of the term ; — HeliJ : the* 
trustees of the teim ought to have regard to the 
interests of the persons entitled to the estate as 
well as to the interests of the portioners, <fc under 
the circumstances the ct. gave liberty to the 
trustees to postpone the raising of the portions for 
the period of one year if & so long as the tenant for 
life paid the increased rate of interest, with liberty 
to apply at the end of the year. — Re Sandys, 
Union of London & Smiths Bank v. Litchfield, 
[1916] 1 Ch. 511 ; 85 L. J. Ch. 418 ; 114 L, T. 
690 ; 32 T. Ju B. 355. 

Annotation : — Refd. Re Charteris, Charteris v. Blddulph, 

[1917] 2 Ch. 379. 

Postponement.] — See Sub-sect. 6, E., 'post, 

B, Where Period Fixed, 

1467. Whether raisable in lifetime of parent — 

Where term limited in remainder after parent’s 
death.] — Greaves v, Mattison (1682), T. Jo. 201 ; 
84 E. R. 1216 ; svh nom. Graves v, Maddison, 
Skin. 38. j 

Annotations: — Distd. Corbet v. Maydowll (1710), 3 Rep. 

Ch. 190; Butler v. Duncomb (1718), 1 P. Wms. 448 ; * 


Roresby v. Newland (1722), 2 P. Wins. 93 ; Hebble* 
thwait-e v. CartwrlRht (1734), Cas. temp. Tall). 31 j Stanley 
V. Stanley (1737), West temp. Hard. 135. Consd. Stevens 
V. I>ethjok (1743b 3 Atk. 39. DMd. Adaiua v. Danvers 
(1755), 9 Mod. Hep. 480. Consd. Clinton v. Seymoui- 
(1799), 4 Ves. 440 ; Codrington r. Foley (1801), 6 Ves. 
304. Refd. Brome v. Berkley (1728), 2 P. Wins. 484 ; 
Hall V. Carter (1742), 2 Atk. 354. 

1468. .] — llELLiER V. Jones (1689), 1 

Eq. Cas. Abr. 337 ; 21 E. R. 1085. 

Annotation : — Refd. (3orbett v, Maydwoll (1710), 2 Vorn. 
655. 

1469. .] — By marriage settlement a 

term is limited to raise £5,000 if but one daughter 
to be paid at twenty-one or marriage, which should 
first happen after the death of the father & mother, 
or within six months after either of those days or 
times. There being one daugliter only, <fc she 
having attained twenty-one, A her fatluu* being 
dead her portion was decreed to be raised in tlu- 
lifetime of her mother. — Gerr^vrd v. Gekrard 
(1703), 2 Vern. 458 ; 1 Eq. Cas. Abr. 337 ; 23 
E. R. 801 ; sub nom. Gerard v. Gerard, Frecmi. 
Cb. 271. 

Annotationa : — Consd. Corbet v. MaY(lo^vll (1710), 3 Rop. 
Ch. 190. Distd. Butler v. Duncomb (1718), 1 P. Wins. 
448. Dbtd. Adams v. Danvers (1755), 9 Mod. Rep. 486. 
Refd. Brorno v. Berkley (1728), 2 1*. Wms. 481 ; Stevens 
V. Dethlck (1743), 3 Atk. 39. 

1470. .] — A term limited in rt-mainder 

after the father's death, in trust lor raising 
daughters’ portions at suc*li an age or marriage, 
when either happens the portions may be raisiul 
in the father’s lifetinu*. So if on contingency & 
the contingency happens in the life of the fathei* ; 
but not before the contingency liaxipened. 

The daughter must be a daugliter unmarra^d or 
unprovided for at the time of th(‘ father’s death, 
whicli is a contingency not yet happened (Lord 
CowpER, C.). — Corbett v. Maidwioll (1710), 1 
Walk. 159 ; ^ R(‘p. Ch. 190 ; 1 Eq. Cas. Abr. 337; 
2 Vern. (UO, 655 ; 91 E. R. 147, L. C. 

Annotations : — Distd. Butler Duncomb (1718), 1 V. Wins. 
448. Consd. Heresby v. Newland (1722), 2 P. Wms. 
93 ; Hall v. Carter (1724), 2 Atk, 351. Distd. Brorno v. 
Berkley (1728), 2 P. Wms. 481 ; ll(*bl)leth\vaito v. Cart- 
wright (i734), f’as. temp. Talb. 31. Consd. Htanley v. 
Stanley (1737), West temp. Hard. 135 ; StovcJis v. Dcthiok 
(174.1), 2 Atk. 39 ; Adams v. Danvers (1755). 9 Mod. Hop. 
486. Distd. Churchman r. Harvey (1757), Amb. 335. 
Consd. Sinillj v. Evans (1766), Amb. 834 ; Clinton v. 
Seymour (1799), 4 Vos. 440 ; Codrington v. Foley (1801), 
6 Veb. 3G4. Refd. PicrpoJnt v. Chonc-y (1718), 1 I^. Wms. 
488 ; Worsloy v. (IranvUlo (1751), 2 Vos. Sen. 331. 

1471. .] — A term is limited in rt‘- 

mainder after the death of a man & bis wife, to 
raise daughters’ portions at eighteen or marriagi*. 
One of the daughtei's attains that age after the 
death of her father. Dt'creed tliat the portion 
should be raised in the mother’s liftdime. — Cotton 
V. Cotton (1738), 3 Y. A C. Ex. 149, n. ; 7 L. J 
Ex. Eq. 41 ; 160 E. R. 651. 

Annotation : — Cousd. Smyth v. Foley (1838), 3 Y. & C. Ex. 
142. 

1472. .] — On a settlement xjrcvious 

to a marriage, the trust of a term was, in case the 
husband should have no issue male, & there 
should bo issue daughters, etc., to raise, if two 
daughters £25,000 to be paid to tiiem when they 
attain twenty-one or are married, but not to be 
raised till after the death of tlieir grandfather. 
The fatlier died & left issue two daughters, only, 
the grandfather since is dead ; the biU is brought 
by pltf. in the right of his wife, one of the 
daughters, for £12,500, with interest for same 
from the time of the marriage : — Held : the 
portion vested on the marriage upon the words 
of the settlement, & interest was due from the 


PART IX. SECT. 6, SUB-SECT. 6.~B. 

1467 i. Whether raisable in lifetime of parent— Where term limited in remainder after parent's death A 
(1839), 2 Dr. & Wal. 330.— IR. 


Whaley c. Moiujan 
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Settlements. 


Sect, 5. — Portions: Svh-seci. 6, B. fSo C.] 

time of the marriage. — L yon v, Ciiandos (Duke) 
(1746), 3 Atk. 410 ; 26 E. R. 1040, L. C. 

Anno^tion : — Ezpld. Clinton r. Seymour (1799), 4 Vcs. 


1473. 


— Estate settled on husband 


& wife for life, <Sc then to trustees for a term to 
raise portions for daughters, by leasing, assigning, 
or mortgaging. The liusband dies, leaving 
daughters at his death, & no issue male. The 
portions shall be raised in the life of the mother, 
out of the reversion. — Smith v. Evans (17(i6), 
Amb. 633, App. M. 834 ; 27 E. R. 410, 523, 
L, C. 

Annotation ; — Consd. Codiingtou v. Foley (1801), 6 Vch. 

904 . 


1474. .] — Under a marriage settle- 

ment lands were limited to the use of the intended 
liusband for life, with remainder to trustees t-o 
preserve tlie contingent remainders, with remainder 
to the intended wife for life, with remainder to 
trustees for the term of five hundred years, with 
remainder to the lirst A other sons of the marriage 
successively in tail, with remainder to tlie 
daughters in tail, A the trusts of the term were 
declared to be for raising x>ortions for the young(‘r 
children at twenty-one, by sale or mtge. of the 
term. 

The marriage took effect, A tlie wife di<‘d, 
leaving her husband A several children of the 
marriage, both sons A daughters, surviving her, 
who all attained the age of twenty-one : — Held: 
the younger children were entitled to have their 
portions raised by sale or mtge. of the term in 
the lifetime of their father, the tenant for life. 

In the construction of marriage settlement, 
cis. of equity will decline to ac;t upon any views 
of the expediency or inexiiedioncy of the pro- 
visions in such settlements. 

I take the rule ... to be tliis, that where a 
term is limited in remainder to conmience in 
possession after the death of the father, yet if 
the trust is to raise a portion payable at a fixed 
period, the child shall not wait for the death of 
the father before the portion is raised, but at the 
lixed period may compel a sale of the term ; A, 
secondly, where the period is not fixed by the 
original settlement, but dejiends on a contingency, 
the rule applies as soon as the contingency 
happens ; A, thirdly, where not only the period, 
but the class of children in favour of whom the 
jrortions are to be rais(^d, depends on a contingency, 
as when it is limited to take elTect, in case the 
father dies without issue male by his wife, there, 
also, on the contingency happening by the death 
of the wife without issue male, the i)orlions ai-e 
raisable immediately, A the term is saleable in 
the lifetime of the father. . . . 

Lord Eldon . . . has, I think, laid down the 
rule on its true A sound foundation — tliat the ct. 
liolding an equal mind ought to look at all tlie 
circumstances, A to see what, on a sound con- 
stniction of the instrument, was the actual 
intention of the party. I entirely adoi>i this 
principle (Alderson, B.). — Smyth v, Foley 
(1838), 3 Y. A C. Ex. 142 ; 7 L. J. Ex. Eq. 34 : 
ICO E. R. 684. 

1475. .] — (1) Portions for children : — - 

Held : raisable during the life of a tenant for life, 
out of a reversionary term. 

(2) The costs of raising portions are payable 
out of the estate, A not out of the portions. — 
Michell V, Michell (1842), 4 Beav. 549 : 7 Jur. 
887 ; 49 E. R. 452. 

1476. Whether court will postpone 


time.] — Where there is a term for years for raising 
daughters’ portions, payable at a certain time A 
a vested interest, they shall not stay till the 
death of father A mother ; but the ct. will lay 
liold of the slightest circumstance in a settlement, 
that shows an intention to postpone the raising 
them in the life of the father A mother. — Stanley 
V, Stanley (1737), 1 Atk. 549 ; West tc77ip. Hard. 
135 ; 26 E. R. 345, L. 0. 

Annotations: — Consd. Clinton v. Seymour (1799), 4 Ves. 
440. Consd. & Distd. Codrington v, Foley (1801), C Ves. 
364. 

1477. — .]— Poiiion raised out of 

a reversionary term. The rule is, that it depends 
upon the particular penning of the trust A a fair 
construction of the whole instrument as to the 
intention. U))on a limitation to the parent for 
life witli a term to raise portions at twenty-one 
or marriage, if there is nothing more, A the 
interests are vested, A the contingencies have 
liappened, at whicli the j^ortions are to be paid, 
upon the general rule th(5 interest is j^ayable, A 
the portions must he raLsed by sale or mtge. of 
tlie term. — Codrington v. Foley (Lord) (1801), 

0 \ es. 304 ; 31 E. R. 1095, L. C. 

Annotations : — CoDSd. LyRou v. Coventry (1845), 14 Sim. 
41 ; Massy r. liloyd (1863), 9 Jui’. N. S. 391. Reid. 
Milltown V. Trench (1837), 11 Bli. i: Lawton v. Ford 
(1866), L. R. 2 Eq. 97. Mentd. Mansfield v. Ogle (1850), 
1 Jur. N. S. 414. 

1478. Expression of contrary inten- 

tion.] — (1) Land settled upon husband A wife for 
their lives, A the longest liver of them, then to 
trustees for a term of years, which term was in 
trust for raising, after the commencement of a 
term, a portion of £3,000 payable at twenty-one, 
or mariiage ; husband dies, leaving issue a 
daughter, who marries, living the mother. 
Decreed, that the portion should not be raised 
by sale or mtge. of the term, living the mother, 
by reason of those words “ after the commence- 
ment, etc.” 

(2) The portion in this ea8(‘, though vested, was 
not to carry interest until the term should com- 
mence, for all interest is in default of payment 
(Lord Parker, (1). — Butler Duncomb (1718), 
10 Mod. Rep. 433 ; 1 1\ Wms. 448 ; 2 Vern. 760 ; 

1 Eq. Cas. Abr. 339 ; 88 E. R. 797, L. 0. 

Annotations: — As to (1) Consd. Bromo v. Jiorkloy (1728), 

2 I*. Wms. 481 ; Bradlov v. I’owell (1736), Cas. 

Tall). 193. Distd. HaU V. Carter (1742), 9 Mod. Hep. 347. 
Consd. Stevens v. Detlilck (1713), 3 Atk. 39. Distd. 
Teynham v, Webb (1751), 2 Vcs. 8on. 198. Consd. Clinton 
V. Seymour (1799), 4 Vcs. 440. Expld. Codrington v. 
Foley (1801), 6 Ves. 364. Ref A Jlcrosby v. Newland 
(1722), 2 P. Wms. 93 ; Mills v. Banks (1724), 3 P. Wins. 

1 ; King v. Withers (1735), C’as. temp. Talb. li? : Stanley 
V. Stanley (1737), West temp. Hard. 135 ; Worsley v, 
Granville (1751), 2 Vcs. Sen. 331 ; Lodcr v. Loder (1754), 

2 Ves. Sen. 630 ; Godwin v, Munday (1783), 1 Bro. C. C. 
191. As to (2) Consd. Clinrchman v. Harvey (1757), 
Ami). 824. Distd. i?c Greaves’ S. E., Jones v. Greaves, 
[19001 2 Ch. 683. Generally, Mentd. MTbrabam r. Scaris- 
brlok (1840), 1 H. L. Cas. 173, n. 

1479, .] — The rule is, that if a 

reversionary term or estate be limited to trustees 
to raise portions at a certain time, when that 
time comes the portion must be raised, unless on 
a declaration of the trust of the term the intention 
of the parties appears to the contrary (Lord 
Uardwtcke, C.).~Adams v. Danvers (1755), 

9 Mod. Rep. 486 ; 88 E. R. 592. 

1480, .] — An estate was limited 

to trustees for a term, with remainders to A., A 
afterwards to his sons in tail, with similar limita- 
tions, successively, to B. A C,, A their sons in 
tail. The trusts of the term were, on the death 
of A., A of B. A of C., respectively, to raise 
portions for their respective younger children : — 
Held : on the death of 0. in the life of B., the 
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E options for the younger children of C. could not 
e raised during the life of B. 

Everything points to the death of the tenant 
for life in possession as the period at which the 
money is to be raised (Romij.ly, M.K.)* — Lawton 
V. SWETENHAM (1852), 18 Bcav. 98; 52 E. R. 
39 ; affd.y 18 Beav. 100, n., L. JJ. 

1481. Provision for mainte- 

nance.] — In a marriage settlement, lands are 
limited to the husband & wife for their lives, 
remainder to the first & other sons in tail ; & in 
default of issue male, to trustees to raise £2,500 
for daughters, payable at twenty-one or marriage, 
which should lirst hap]>en, cV: out of the prolits 
to pay £100 prr cmnum for maintenance ; the first 
payment of the maintenance to commence tafl-er 
the estate of the trustees shall have come into 
possession. The luisband dies without issue 
male, leaving the wife & a daughter : — Held : the 
portion shall not be raised in the motlu^r’s life- 
time, because the maintenance, which is naturally 
to precede the portion, is not to be', paid till the 
trustees are in possession. — Bkome v. Berkley 
(1728), 0 Bro. Pari. (^as. 108 ; 2 P. Wins. 481 ; 
1 Eq. Cas. Abr. 340 ; 2 E. R. 905, H. L. 
Annotations: — Gonsd. Hehblethwaito v, Cartwright (17:U), 
Cus. temp. Talb. 31. Distd. liradlcy v. Powell (173(5), 
Cae. temp. Talb. 193. Consd. Stanley v. Stanley (1737), 
1 Atk. .549. Distd. Hall v. Carter (1712), 2 Atk. 3.51. 
Apld. Stevens v. Hetbick (1743), 3 Aik. 39. Distd. 
Lyon V. Chandos (1716), 3 Atk. 416. Apld. Adams r. 
Danvers (1755), 9 Mod. Pep. 486. Consd. Clinton v. 
Seymour (1799), 4 Ves. 440 ; Smyth r. Foley (1K3S), 3 
Y. & C. Ex. 142. Refd. King r. Withers (1735), C’as. 
temp. Talb. 117 ; Churelmian v. Harvey (1757), Aiub. 
335 ; Smith v. Evans (1766), Aiiih. (533 ; (Jodw^in v. 
Mimday (1779), 1 Pro. C. C. 191 ; Codrington r. Foley 
(1801), 6 Ves. 301. 

1482. — — .] -Evelyn i\ 

Evelyn, No. 1569, 

1483. .] -TTall V. Carter, 

No. 1789, post. 

1484. — -.] — Term to raise 

daughters portion, to daughters of son, on failure 
of issue male of grandson, witli ])ow(‘r for grandson 
to jointure : — Held : the portions not raisahle, 
nor interest payable, till after the d('ath of the 
jointress. — Churchman v. Harvey (1757), Amb. 
335, App. I. 824 ; 27 E. R. 225, 519. 

Annotation: — Mentd. Thornton v. Bright (1836^, 2 My. & 
Cr. 230. 

1485. Direction to raise “ after 

death of survivor of father or mother.’’] — Where 
portions were provided for daughters on failure 
of issue male, to be paid at twenty-one, or mar- 
riage, after the death of the survivor of the father 
or mother ; the fatlier having died, & tlicre 
being an only daughter, who had attained twenty- 
one : — Held : from the clear indication of the 
intention, to postpone the raising till after the 
death of the snr\avor, the portion should not be 
raised during the lifetime of the mother. — Vpirney 
V. Verney (Earl) (1701), 2 Eden, 20 ; 28 E. It. 
805. 

I486. Parent with power of ap- 

pointment.] — Where a parent, who is tenant for 
life of a settled estate, with remainder to a trustee 
for a term of five hundi*ed years, upon trust to 
raise portions for younger children, has iiower 
to appoint the portions by deed or they can- 
not be raised in the parent’s lifetime ; & the 

whole sum cannot be raised until they have all 
attained twenty- one. — Wynter v. Bold (1823), 
1 Sim. & St. 607 ; 57 E. R. 201. 

Annotation: — Refd. Marsh v, Keith (1861), 29 Beav. 625^. 


1487. Insertion of negative 

words.] — Hall v. Carter, No. 1789, post. 

1488. Whether court will enlarge power of trus- 
tees — To raise portions within time fixed.] — 

Okedion V. Okeden, No. 1517, post. 


C. Where Period Contingent. 

1489. On happening of contingency.] — Corbett 
V. Maidvvkll, No. 1470, ante. 

1490. .] — A. the father, <te B. the eldest son, 

resettle an estate, to tlie use of A. for life as to 
l^art, then to trustees for two hundred years, to 
raise £1,100 to bo paid to the second son within 
six years after A.’s death, or as soon after as the 
same could bo raised, in the meantime interest 
from A.’s death, for & towards lus maintenance, 
remainder to B. llie eldest, etc. C. died indebted, 
& two years after him A. died ; from whom a 
gootl estate canui to B. The creditors cannot 
liave this xiortion raisi'd, the contingency upon 
which it was payable never hap])ening. — Bradley 
V. I’owELi, (1730), Cas. te}}ip. Talb. 193 ; 25 E. R. 
733. 

Annotatiims : -Dbtd. Timstall v. Prachoii (1753), Amh. 

1(57. Consd. Henmaiit v. Hood (IH(5()), 2 Do (L F. lY J. 

39(5. 


1491. Contingent period & class of chil- 

dren.]— Smyth V. Eoley, No. 1171, a?ite. 

1492. Marriage with consent — Subsequent 

condonation of secret marriage by parent.) - 
Farmer v. Compton (1025), 1 Rep. Ch. 1 ; 21 
E. R. 490. 

Annolcitions : — Consd. Hervey v. Awtoii (1738), Wowt temp. 
JIanl. 350; Dashwood v. Piilkeloy (1804), 10 V(5H. 230. 
Refd. I>aley c. Dc‘^boiiverk* (1738), 2 Atk. 261 ; Pe Brown, 
Ingall r. Brown, [19011 1 Ch. 120. 

1493. Subsequent consent of trustees.] 

--A mother by her will says that if lier dauglit(d‘s 
marry witli the consent of trustees, or ih(5 major 
pii 4 ‘t of them, signified in writing, before such 
marriage had, then 1 give to lior, & not otherwise, 
£800 directed M. to jiay lier £30 yearly whil(‘ 
s]i(‘ continued sole, by £15 c'acii May Hay, & All 
Saints’ Hay, A" charged all lier real ('state with debts 
of all kinds Ii'gacies. Tlio daughter after the 
d(‘ath of the mother married pltf. without tlui 
cons(‘nt of the trustees, »Sc di(*d soon after, but 
b(‘fore her death the trustees declared their 
consent & approbation in writing : —Held : ])lt f. 
sJiould be paid tl»o arrears of the £30 pro rata till 
the marriage ; & in ease the personal estate should 
be exhausted by payment of debts, so much of the 
real e.state to be sold as will pay the £800 & arrears 
of the annuity. — Reynish v. Martin (1740), 3 
Atk. 330; 20 E. U. 991 ; suh nom. Rhenish v. 
Martin, 1 Wils. 130, L. C. 

Annotations Distd. lie Nonrse, Hampton v. Nourso, [18991 
1 Ch. 63. Refd. Poarco v. Loman, Pearco r. Taylor 
(1796), 3 Ves. 135 ; Hhoppard v. Wilson U845), 4 Haro, 
392; Re Berons (1888), 4 T. L. U. 473 ; Re Moore, 
Trallord v. Maooiiochio (1888), 39 Ch. D. il6. 

- 1494 . — No intention of mariiage — Pay- 

ment of capital sum on indemnifying trustees.] 
JNeedham V. Vernon (1073), Cas. temp. Finch, 02 ; 


23 E. R. 33. 

Annotations Harvey v. Aston (1740), 2 Com. 

726. Distd. Iteynish v. Martin (1746), 3 Atk. 330. 

1495 . Effect of marriage without 

consent.] —Sum left for a portion, but if she marry 
without consent, then a part to bo to another. 
£500 decreed to be defalked out of £1,500 because 
of marriage against consent. — Sutton v. Jevtke 
(1673), 2 Rep. Ch. 95 ; 21 E. R. 020. 

Annotation: — Retd. Harvey v. Aston (1740), 2 Com. 726. 
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14891. On happening of contingency . ^ — Ketly v. Keily 

435.— IR. 

1489 ii. .]— Re Irwin (7 853), 5 Ir. Jur. 1.— IR. 


5, SUB-SECT. 0.— C. 

(1843), 4 Dr. & War. 38 ; 2 Con. & Law. 334 ; 5 I. Eq. R. 
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Settlements. 


Sect. 5. — Portions: Svh-seci, 0, C., E. <& F.] 

1496. .] — The trust of a term 

under a settlement was that if there should be two 
or more daughters of the marriage,, then the 
trustees were to raise & pay to each the sum of 
i‘2,000 if she marry with tlie consent of her mother, 
if living, & a widow ; if not then with the consent 
of the trustees or the survivor of them, his exors., 
administrators or assigns. 

Pltf. H. married one of the daughters without 
consent, & C. another also wit hout consent. They 
were not entitled to the portions under tlie settle- 
ment. — H arvey v. Aston (Lady) (1737), 1 Atk. 
361 ; 2 Com. 726 ; 26 E. It. 230 ; siib nom. 

Hervey V. Aston, Cas. temp. Talb. 212 ; West 
temp. Hard. 3r>0 ; Willes, 83. 

Annotations: — Apld. Parsons v. Parsons (1744), 9 Mod. 

Pep. 464. Consd. Reynish v. Martin (1746), 3 Atk. 330 ; 

(3aike r. Parker (1812), 19 Vcs. 1 ; Newton v. Marsden 

(1862), 2 Jolui. & H. 3:)6. Refd. Berkley v. Ryder (1752). 

2 Ves. Sen. 533 ; Burlcton v. Humfrey (1755), Amb. 

256 : Low V. Peers (1770), Wilm. 364 ; Scott v. Tyler 

(1788), 2 Bio. C. C. 431 ; Lloyd v. Branton (1817), 3 Mcr. 

108 ; lie Noirpso, Hampton v. Nonuse (1898), 79 L. T. 

376. Mentd. Wheeler u. Bingham (1746), 3 Atk. 364 ; 

l*earee r. Loinan (1796), 3 Ves. 135 ; lie Mooro, Trafford 

V. Macoiiochio (1888), 39 Ch. D. 116. 

1497. .J — Parsons v. Parsons 

{nrca 17d7), 9 Mod. Hep. 464 ; 88 E. H. 577, L. C. 
Annotations: — Refd. Strond v. Norman (1854), Kay, 313; 

HaswTll Ilaswcll (1860), 3 L. T. 393 ; Re Stone’s Estate 

(1869). 18 W. R. 222; Re Mast^n ’h Scttlirit., Master v. 

Master, [1911] 1 Ch. 321. Mentd. Wickham v. Wing 

0 865), 2 Jlcm. & M. 436. 

1498. & prior settlement by husband — 

Failure to settle through no default of husband.] — 

TiTist term by vill to raise out of real estate 
portions for daughters, to be paid on marriage, 
upon condition, that they should be married with 
consent of tlieir mother, or, after her death, of the 
trustees, & that the liusband should previously 
make a settlement, the residue of the personal 
estate, subject to debts &: legacies, to be applied 
in discharging tlie portions in ease of the real estate 
or for any purpose the trustees might judge most 
beneficial for the devisee. A marriage having 
taken pl<ice with the consent of the mother & the 
privity of tlu' trustee, but without any settlement 
by the neglect of the trustee, the husband having 
before after tlie marriage offered all, that was 
required of him, <Sc been ready to execute a settle- 
ment witliin the condition, relief was given upon 
those circumstances by raising the portion upon 
executing the settlement.- -O’ C allaghan v. 
Cooper (1799), 5 Ves. 117 ; 31 E. R. 501, L. C. 

1499. Default of issue male.] — The trust 

of the term was, on failure of issue male, out of the 
rents, etc., or by sale, etc., to raise portions for 
daughters, payable at twenty-one or marriage, 
& maintenance till their portions grew due, to bo 
paid by half-yearly payments, viz, Christmas & 
St . J ohn Baptist, the first payment to be made at 
the first of those feasts next coming or happening 
after the estate so limited to the trustees should 
take effect in possession. The father died without 
issue male, leaving a daughter who attained her 
age of twenty-one, it was adjudged that her portion 
could not be raised in the lifetime of the mother, 
because the maintenance was to precede the portion, 
<fe that was not to be raised till after the death of 
the father & mother, when the term came into 
possession.— G oodal Rivers (1730), Mos. 395 ; 
Kel. W. 2 ; 2 Eq. Cas. Abr. 647 ; 25 B. R. 459, 
L. C. 

1500. Of marriage.] — The trust of a 

term here was for raising portions for a daughter 
in default of issue male, payable at twenty-one or 
marriage ; the mother died, leaving no son, & 
only one daughter, pltf.’s wife, who with her 


husband brought their bill against the father & 
the trustees to raise the portion immediately ; the 
ct. was of opinion she was not entitled to have it 
raised in the father’s lifetime. — Stevens v. 
Dethicic (1743), 3 Atk. 39 ; 26 E. R. 826. 

Refd. Clinton v, Seymour (1799), 4 Voh. 

440. 

1501. .1 — Dominick v, Langley 

(1684). 1 Vern. 299 ; 23 E. R. 482. 

1502. .] — By marriage settle- 

ment, lands were limited to husband wife for 
their lives, remainder to the heirs male of their 
bodies ; & if there should be no issue male of their 
bodies, & one or more daughters, then to trustees 
for five hundred years from the decease of the 
survivor, in trust by sale or mtge.,to raise £1,000 
for daughters’ portions, but there is no time 
appointed for the payment of them. The father 
died leaving a daughter only. The portion vesting 
in the daughter in the lifetime of the mother, it 
was decreed to be raised by a sale, with reasonable 
maintenance in the meantime, though no mainte- 
nance was provided by the settlement. — Stani- 
FORTH & Clerkson V, Staniforth (1703), 2 Vern. 
460 ; 23 E. R. 895 ; 8vh nom, Stainforth v. 
Statnforth, 1 Eq. Cas. Abr. 337. 

Annotations: — Distd. Corbett v. Maydwell (1709), 2 Vern. 

640. N.P. Adams v. Danvers (1755), 9 Mod. Rep. 486. 

Refd. Brome r. Berkley (1728), 2 P. Wma. 481 ; Hall v. 

Carter (1742), 2 Atk. 364. 

1503. — .]— Oerraud v. Okrrakd, 

No. 1469, ante. 

1504. .] — Champney V, Champ- 

ney (1715), 10 Mod. Rep. 314 ; 88 E. R. 743. 

1505. .J — ^A. upon his maniage 

with B. settled his estate to the use of himself for 
life, remainder to first <fe other sons in tail male, 
remainder to trustees for one thousand years, 
remainder to his brother C. for life, remainder to 
the lieirs male of his body hereaft(*r to be begotten ; 
& then declared the trust of the term, that if there 
should bo no issue male of the bodies of A. & B. 
begotten, that should live to the ago of twenty -one 
years, or be married & have issue, <fe that there 
should be a daughter or daughters of the bodies of 
A. & B. such daughter should have £4,000 for her 
portion ; & if two or more, they to have £5,000, 
equally to be divided at their ages of twenty-one, 
or days of marriage, which should first happen ; 
& if only one daughter, she to have the yearly sum 
£100 to be paid her half-yearly for her maintenance ; 
if two or more, the like sum to be paid them half- 
yearly in equal shares, until their respective 
portions paid ; if the portions not paid, the trustees 
to raise them out of the rents, or by sale or mtgo. 
of the premises, or of part. Provided that if the 
father should in his lifetime prefer them in 
marriage with portions equivalent, or the remain- 
derman should, after the father’s death, or that 
there should be no daughter who should attain 
the age of twenty-one, or be married, then the term 
to cease. B. died in the life of A. leaving no son, 
but three daughters, who were all unmarried, C. 
took an estate tail under this settlement : the 

portions might be raised for the daughters in the 
lifetime of A. their father. 

Where a certain day is appointed for portions 
becoming due, nothing is more certain, than that 
reversionary terms may be sold before they fall 
into possession, & that though there is no express 
clause or sale to warrant it (Lord Talbot, C.). — 
Hebblethwaite V, Cartwright (1734), Cas. 
temp, TaJb. 31 ; 2 Barn. K. B. 438 ; 25 E. R. 643, 
L. 0. 

Annotations: — Consd. Vemey v, Vemey (1761), 2 Eden, 

26 ; Doe d. James v, Hallett (1813), 1 M. & S. 124. Refd. 

Clinton v, Seymour (1799), 4 Ves. 440 ; Early v, Benbow 

(1846), 2 OoU, 342 ; Almaok v. Horn (1863), 1 Hem. & 
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ei.'j 


M. 030 ; Massy v. Lloyd (1863), 10 H. L. Cas. 248 ; Locke 
v.JDjm^opj:i888), 39 Ch. D. 387 ; Be Gisborough^a S. E.. 


1506. .] — Smyth v . Foley, No. 

1474, a7itr, 

Son born after father’s 

death.] — Lands by marriage settlement were 
limited to the sons in tail male, remainder to A. 
the husband in fee. Provided if A. & his wife, or 
either of them, die without issue male living at the 
time of his or her death, leaving only one daughter 
unmarried, the trustees to stand seised till they 
have raised £1 ,500 for sueli daughter ; & if more 
daughters unmarried at the death of A. & his wife, 
or either of them, & no issue male living begotten 
between them, then £3,000 for such daughters. 
A. died leaving daughters, & his wife enceinte of a 
son, which is aftewards born. Whether the 
daughters arc entitled to the £8,000. — Palmer v. 
Cracroft (1700), 2 Vern. 578 ; 23 E. II. 970. 

1508. Of issue male of marriage.] — 

A. conveyed lands to tlio use of himself A his wife 
for life, remainder to their first <fe other sons in 
tail ; <&r for default of such issue, & in case A. should 
die, or b(‘ dead without issue male of his body born, 
or cn vrntre sa mere at the time of his death, ^ 
should leave one or more daughters, then to J . S. 
for five hundred years, to raise portions for such 
daughters. A. died, leaving both sons <8:^ daughters. 
The sons having afterwards all died without issue 
male, living the daughters : — Held : upon the dc'ath 
of the surviving son, the term arose A took place, 
& it was not a condit ion precedent, but a remainder 
upon the determination of an estate tail. — Strooe 

Andrews (1706), 6 Pro. Pari. Cas. 46 ; 2 E. K. 
923 ; S7ib yioin. Andrews v, Stooud, Holt, K. B. 
623 ; 11 Mod. Hep. 88, H. L. 

1509. .] — Where by marriage 

settlement it is declared that trustees shall stand 
possessed of certain terms upon trust, that in case 
there shall be no issue male of the marriage at tlie 
time of the decease of the husband or wife, which 
shall first happen, or en ventre sa mere born aftci* 
liis death, or in case the issue male betw(‘en them 
shall die without issue male, & there shall be a 
failure of issue male between them, &- at the time 
of such failure there shall be issue female living 
at the time of the husband’s or wife’s decease, 
which of them shall first Jiappen, or born in due 
time after the death of the husband, that then the 
trustees shall by rents & profits raise the portions 
of such daughter, to be paid at their ages of twenty- 
one years, with interest for forbearance if not paid 
at that time, &; for maintenance & education, to bo 
paid them at the end of the first half-year after the 
decease of either the husband or wife : — Hetd : 
there being issue male at the death of the wife 
who survived her husband, tlie contingency had 
not happened upon which the portions of the 
daughters were to be raised. — Malden v, Meynell 
(1737), West temp. Hard. 74 ; 2 Atk. 8 ; 25 E. 11. 
827, L. 0. 


D, Where Portion Raisable out of Bents and Profits. 

1510. General rule.] — (1) A tioist term for raising 
daughters’ portions if it direct a particular method 
of raising the portions, it implies a negative, that 
they shall not be raised any other way. 

A trust term to raise portions out of rents, issues, 
& profits, as well by leasing for three lives or 
twenty-one years, at the old rent ; this cxtei^s 
only k) raise the portions by annual profits or by 
leasing, & not by mtge. or sale ; & if the trustee 
in such trust term, mtges. for the portion, the mtge. 
is void, when the portirai might have been raised 
by the profits. 


(2) The natural meaning of the word “ profits ” 
is annual profits, though for necessity, in some 
cases, it has been construed to extend to any 
profits tliat can bo made by sale or mtge. 

(3) Where a portion is to be raised by annual 
profits or fines, if no time be appointed, the portion 
is not duo, till such time as it might bo so raised. — 
Ivy V. Gilbert (1722), Bri'c. Ch. 583 ; 2 B. Wms. 
13 ; 24 E. R. 261, 1^. C. ; affd. sid) nom. IviE v. 
Gylberte (1723), 6 Bro. Pari. Cas. 68, 11. L. 
Annotations: — As to (1) Distd. Mills v. Banka (1724), 3 P. 

Wms. 1. Apld. Evelyn v. Evelvn (1731), 2 P. Wins. 
(5r)ft. Ezpld. Green v, Belcbior (1737), Went temp. Hard. 
217. Apld. ConynRrham v. Conyngbain (1730), 1 Ves. 
ben. 522. Refd. Okedon v. Okedon (1738), 1 Atk. 550 ; 
Baines v. Dixon (17 47), 1 Yea. Sen. 41 ; Haldonby v. 
SpoRorth (1839), 1 Beav. 390. As to (2) Refd. Allan v. 
Baekhouse (1813), 2 Vos. bi, B. 65. G(neraUy, Reid. 
Glbaon e. Klontfort (1 750), 1 Ves. bon. 485. Mentd. 
Bevel V. Wutkinson (1718), Belt’s blip. 06. 

1511. .] — Okeden?\ Okedkn, No. 1547,po8L 

Estate not in possession.] — Sre No. 1499, ante. 


E. Postjyonement of Time for Ilaishtg. 

1512. Restraint by particular proviso.] — Fane 
V. Devonshiue (Duke), No. 13 () 0 , ajiic. 

1513. Grounds for postponement —Payment of 
debts of tenant for life.] —Under what circum- 
stances the payment of a jiortion irom under a will 
shall be postponed, until all the father’s debts ari' 
satisfied. — Dvly v. Frencmi (1715), 6 Bro. Pari. 

I Cas. 55 ; 2 E. R. 929, 11. ].. 

1514. Convenience of estate.] — L owtuer 

V. Condon (1740), 2 Atk. 127 ; Barn. (’h. 327 ; 


20 E. K. 180, L. ('. . „ 

Annotations: — Consd. Bherman v. Collins (1715), 3 Atk. 
319; Tolnor v. Marriott (183(1), 9 L. J. O. Ob. 14. 
Refi. Hodgson r. Kawsoii (1747), 1 Ves. Sea. 44 ; iansOi I 
V. Br.ie]ien (17.)3), Anib. 167 : Godwin y. Miiiiday (1779), 
1 Bro. O. C. 191; Henyon v. Maiidison (1786). 2 Bro. 
C. C. 75 ; Poole T(‘rry (1831), 4 birn. 291 ; Murkln v. 
I’billipson (18.{4), 3 My. & K. 257. 

1515. Alternative methods of raising— 

Election by trustees.]— U all v. Carter, No. 1789, 


Discretion of trustees — Interest of 

parties entitled to estate .] — Itc Sandys, Union of 
J iONDON & Smiths Bank v. Litchfield, No. 1406, 

^^1517. Power enabling parent to revoke trust — 
Suspension during parent’s life.] — Reresby v. 
Newland, No. 1574, post. 

Portions raisable in lifetime of parent.] See 

Nos. 1476, 1477, ante. 


F. Anticipation in Favour of Class. 

1518. Whether raising of portions anticipated— 
In favour of heir.] — Lands of an h(‘ir are charged 
with portions to infants at twenty-one or mar- 
riage ; th(i portions sliall not be admitted to be 
paid in before they grow due, in ease of the land.— 
Oldfield v. Oldfield (1085), 1 Vem. J36 ; 23 

Red. aiigelman v. Diiport (1738), West 
temp. Hard. 577. 

^519 .] — The heir may discharge his 

estate when the portion becomes payable, though 
it belongs to an infant. — ^A non. (1728), Mos. oo , 

'^'’.,^20^'-^— •] — The trusts of a term of 

years were to raise as portions for younger children 
£5 000, if there should be one ; £8,0()0, if ; & 
£10,000, if three or more, to be divided among them 
eaually, the shares of the sons at twenty-one, & 
the shares of the daughters at twenty-one or 
marriage. There were three younger children 
Held : the heir-at-law, on attaimng twenty-one, 
was not entitled to have the portions raise<^ & his 
estate discharged, before the 
payable ; & the ct. would not order a larger sum 
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Sect, ^•’■^Portions : Sub-sect, 6, F,; sub-sect. 

to be raised for portions than had actually become 
vested & payable to the children who had attained 
twenty-one or married. — S heppard v, AVilson 
(1845), 4 nare, 892 ; 9 ,Tur. 920 ; 07 E. 11. 701. 
Annotation: — Consd. Afarsh v. Keith (1861), 29 Beav. 625. 

1521. In favour of other portionists — Sur- 

vivorship & accruer clause.] — One has seveial 
daughters 6c being seised in fee charges his lands 
with £1,000 a-piece to his daughters payable at 
twenty-two or mai'j'iage ; 6c if any die, then to the 
survivors, but no time limited when the additional 
poHion should be paid to the sur\'iving daughters. 
If one dies unmarried before twenty-two, the 
additional portion shall not be paid to the sur- 
viving daughters until the deceased daughter 
should have come to twenty-iwo. — Feltham v. 
Feltiiam (1725), 2 P. Wms. 271 ; C'as. temp. King, 
15 ; 24 E. R. 720. 

1522. Only some portionists entitled — 

Whether whole sum raised.] — Where, under a 
settlement, a sum of money is to be raised out of 
real estates for the portions of younger cliildren, 
& some of the portions have become i:>ayablc, the 
ct. will raise the whole sum at once, although some 
of the children liave not acquired vested interests. 
— Gilltbrand V. Goold (1888), 5 Sim. 119; 8 
lu .T. Ch. 100 ; 58 E. R. 294. 

1523. — — .] — Sheppard r. AA^jlson, 

No. 1520, ayiie. 

1524. — - Investment of sum not 

immediately acquired.] — Lands were limited to 
trustees for a term of years in trust to raise a sum 
for portions for younger children, to be vested 
at twenty-one or mania ge ; ^vith a proviso that 
no sale or disposition should be made until some 
one of the portions should be actually payable. 
The eldest of the yoimgei* children liad attained 
twenty-one : — Held : the whole sum was raisable 
at once ; & after paying the adult child her share, 
the remaining portions ought to be provided for 
by carrying over a sum of stock sutTicient, at the 
present price, to provide for them, with a margin 
for depreciation. — Pearetii v. Greenwood (1880), 
28 AV. R. 417. 


Sub-sect. 7. — MEnioD of Raisino Portions. 

A. In General. 

1525. Direction for particular method — Whether 
other methods excluded.] — Ivy v. Gilbert, No. 
1510, mde. 

1526. .] — The trust of a term is, to 

raise daughters’ portions by rents, issues, & 
profits ; or by making leases for three lives at the 
ancient rent ; or by granting copyholds on fines ; 
the money to be paid to the daughters at their 
age of eighteen or marriage, or as soon after as the 
same can be raised out of the premises as afore- 
said ; the portions, as it seems, may not be raised 
W sale or mtge. — Mills v. Banks (1724), 3 P. 
AVms. 1 ; 24 E. R. 943, L. C. 

Annoiaiions : — Consd. Haldenby v. Spofforth (1839), 1 Beav. 

390 : Stroughlll v. Anstey (1852), 1 Do G. M. & G. 635. 

Refd, Allan v. Backhoiiso (1813), 2 Vcs. & B. 65 ; Ball 

V. Harris (1839), 4 My. & Cr. 264. 

1527. Sale or mortgage.] — A portion charged on 
lands by virtue of a power shall bo raised by a sale 
or mtge., & not by the rents & profits of the lands 
charged ; because it could not thereby be received 


in any reasonable time, & the party entitled might 
be abridged of half the value of the portion by that 
manner of raising it. — Kelly v. Belle w (Lord) 
(1707), 4 Bro. Pari. Cas. 495 ; 2 B. R. 338, H. L. 

1528. Sale — Where no directions as to mode 

of raising — Portions to be raised “ as soon as they 
conveniently could.”] — Lands are settled on 
marriage upon condition, if there should be a 
daughter, the persons in remainder should pay her 
£2,000 at sixteen with power for the daugliter, in 
case of non-payment, to distrain for the £2,000 & 
damages. Though no power to sell, yet a sale 
decreed for raising the portion. — Meynell v, 
Massey (1686), 2 Vern. 1 ; 23 E. R. 614, L. C. 

1529. .] — Trust of a term to 

raise portions out of rents & profits, to bo paid as 
soon as conveniently may be. By virtue of the 
word profits trustees may seU or mortgage ; sccus, 
if said annual profits. — Trafford v. Ashton 
(1718), 1 P. Wms. 415 ; 24 E. R. 451 ; sub nom. 

Ashton v. , 10 Mod. Rep. 401, L. C. 

Annotations : — Consd. Metcalfe v. Hutchinson (1875), 1 

Ch. D. 591. Reid. Okeden r. Okeden (17.18), 1 Atk. 

550 ; Allan v. Backhouse (1813), 2 Vcs. eSc B. 65; Ke 

Drax, Savile v. Drax, [1903] 1 Ch. 781. 

1530. Joinder of heir — On application 

for sale.] — Land settled on trustees for raising 
j)ortions for daughters, on bill for a sale, ct. will 
decree the heir to join in the sale, though he has 
no legal interesl. — Roi.l v. Roll (1689), 2 Vern. 
99 ; 23 E. R. 678. 

1531. Mortgage — Of different parts of 

estate.] — Charges upon an estate more than 
sufficient to answer them directed to be raised by 
mtges. of different parts. — Mosley v. Mosley 
(1800), 5 Ves. 248 ; 81 E. R. 570. 

1532. Inclusion of costs of effecting 

security.] — Power to raise a sum of money by mtge. 
includes power to raise also by mtge. the costs of 
effecting the security. 

Trustees of a marriage settlement made in 1802 
were empowered to raise levy the sum of £6,000 
for portions on the security of a term of three 
liundred years in certain freeholds. Part of tlie 
£6,000 was raised. In 1872 it became necessary 
to raise the residue, which tlien amounted to the 
sum of £8,290 8s. 4:d. By an order then made 
in this suit which was instituted for the execution 
of the trusts of certain indentures of settlement, 
certain trustees were authorised to advance this 
amount out of their trust funds upon tlie security 
of the term. Considerable costs had to be incurred 
in effecting the security, & it was now asked that 
the lastly named trustees might be at liberty to 
advance a further sum out of their trust funds 
upon the same security to cover the costs so 
incurred : — Held : the term of three hundred years 
might properly be taken as a security, not only for 
the whole amount of £6,000, but also for the costs. 
— ^Armstrong v. Armstrong (1874), L. R. 18 Eq. 
541 ; 48 L. J. Ch. 719. 

Annotations: — Consd. Nightingale v. BeynoldB, [1902] 2 

Ch. 117. Refd. 80W0II V. Bishopp (1893), 62 L. J. Ch. 

615. 

Where portions raisable out of rents & 
profits.] — See Sub-sect. 7, C., post. 

Of reversionary term.] — See Sub-sect. 7, D., 

post. 

1533. Leasing.] — Edwards v. Sleater (1605), 
Hard. 410 ; 145 E. R. 522. 

Annotations: — Refd. King v. MelUng (1672), 3 Keh. 62; 

West V. Berney (1819), 1 Russ. & M. 431 : Walmosley v. 

Butterworth (1835), 4 L. J. Ch. 253. Mentd. Noalo v, 

Mackenzie (1836), 1 M. & W. 747. 


PART IX. SECT. 6. SUB-SECT. 6.- 
1522 i. Whether raising of port 
anticipated — Only some portionists 


titledr-Whether wJiole sum raised.]— PART IX. SECT. 6, SUB-SECT. 7. — A. 
Lkech r. Leech (1842), 2 Dr. & War, 1626 1. Directionfor particular Tnethod 
Dou. iR, — Whether other methods excluded.}— 
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1534. .] — Ivy v. Gilbert, No. 1510, ante. 

1535. .J — Mills v. Banks, No. 1526, ante, 

1536. Where portloners become entitled to estate 
charged.] — Where four portioners, entitled each f<o 
a fifth of a portions fund, became entitled in 
undivided shares to the estate upon which the 
portions fund was charged, the entire estate 
being also subject to a intge. : — Held : no one of 
the portioncrs could claim tlie right of having 
the whole fund divided, & thrown in fourths upon 
the respective shares, in order that, by payment 
of the difference between what was chargeable 
on her share of the estate, &: what was due to her 
in respect of the portion, her share of the estate 
might be cleared ; but such a ijroposal was a proper 
subject for arrangement in chambers ; upon 
bill hied by a xiortioner under the above circum- 
stances to have her share in the estate discharged, 

to liave the trusts of the j^ortions term 
administered by the ct., leave was given to jdtf. 
to bring into chambers a scheme for the purx)os(\ — 
Otway-Cave V. Otway (ISGh), Iv. It. 2 Eq. 725 ; 
suh nom. Otway-Cave v. Cave, 1 5 W. R. 6. 

1537. Out of capital moneys.] — By a settlement 
dated Oct. 2, 1906, lands k, otlier herditaments 
in Yorkshire were settled in the events whicli 
happened to the use of trustees for a term of ninety- 
nine years if G. sliould so long live ui)on the trusts 
therein mentioned, & subject thereto to the use of 
G. for life, <ki after his death to the use that his wife 
should receive during the remainder of her life a 
yearly rentcliarge of £800, subject charged as 
aforesaid to the use of trustees for the term of 
a thousand years from the death of G. ui)on the 
trusts tliereinafter declared with divers remainders 
over. The trusts of the thousand years’ term were, 
in the event which happened of G. leaving live 
younger children, that the trustees “ shall,” after 
the death of G. or in his lifetime, at his request in 
writing raise the sum of £25,000 for i>ortions to go 
to or amongst all or any the younger children of G. 
& tijeir issue as O. should by deed or will appoint. 
In a deed dated Nov. 4, 1920, ap])ointing this sum 
amongst tliese younger children <fc tlieir issue, G. 
requested the trustees to raise this sum by any 
means authorised by the settlement or by law or 
preferably, if the law i^ermitted, out of capital 
moneys; Ac on .Tan. 13, 1921, G. in wi'iting 
requested & directed his trustees to raise the sum 
out of capital moneys. This summons raised the 
question whether tlie trustees could & ought to 
comply with G.’s direction. There was evidence 
that it was desirable to do so if it was lawfully 
possible i—Hcld : although Settled Land Act, 
1882 (c. 38), s. 21, did not sanction the application 
of capital moneys in the manner directed, the ct. 
would sanction such application subject to the con- 
sent being obtained of incumbrancei’S or persons 
whose interests had priority to the thousand 
years’ term, because if, as the trustees were bound 
to do at the direction of G., they raised the sum 
of £25,000 by mtge. of the reversionary term of a 
thousand years, such mtge. would be an incum- 
brance “ affecting the inlioritance ” within Settled 
Land Act, 1882 (c. 38), s. 21 (ii), so that it could 
at once be discharged out of capital moneys. It 
was not the practice of the ct. to leave trustees 
to do indirectly what it would involve less expense 
to do directly.— Gisborough’s (Lord) Settled 
Estates, [1921] 2 Ch. 39 ; 90 L. .T. Oh. 400 ; 12o 
L. T. 701 ; 65 Sol. Jo. 553. 


B. Whether Payable out of Personalty, 

1538. Where portions charged on land.] — M id- 
dleton V. Middleton (1()85), 2 Bop. Ch. 377 ; 
21 E. R. 692. 

Annotaliov : - Befd. (Jo> iihboroiigirs (Viso (1092), Froom. 

Oh. 188. 

1539. -.1 Strode v. Ellis (1692), Nels. 
203 ; 21 E. R. 826. 

1540. .] -A. by sev(‘ral deeds, cliarges 

different i)arts of his real estaL'S with })ortions 
for his youngeu* childnm, 6c afterwards by his will 
confirms the charges so made ; 6c then gives the 
residue of his personal (‘states aft(‘r paynu'iit of 
his debts Sc legacies, to trustee's, in trust to lay 
out the same in tiie purchase of land, to be settled 
to j>articular uses. The eldest son brings his bill 
controv(‘rting thei validity of the dee*ds, 6c insist- 
ing that tlu' jiersonal estate was liable' to make? 
good the* several cliarges so far as it- would extend : 
- JJeld: the* p(‘i‘sonal (‘state shendel go according 
to the will, 6c each X’articiilar e'stati' should bear 
the* specific cliarge made' iq)on it. — E errers 
(Earl) v. Ferrers (Countess) (1725), 6 Bro. 
Bari. Cas. 97 ; 2 E. R. 95S, 11.1/. 

1541. .] — Portions s(‘(‘ure‘d by se'ttle'meni 

out of lands or articled so to be*, are not to be jiaid 
out of the })ersonal (‘state*. — Edwards v. Crke- 
MAN (1727), 2 P. Wms. 135; 1 Ee(. ('as. Abr. 

219 ; 24 E. R. S03, 1/. C. 

AnnoUirions : Consd. Evelyn v. Evelyn (1731), 2 P. Wins. 

059. Refd. Morris r. JiurreniRhs (1737), 1 Atk. 399 ; 

Grenni v. Ekins (1712), 2 Atk. 173; Parsons r. Parsons 

(1744), 9 Mod. Pep. 401 ; Elliot r. (k)llier (1717), 3 Atk. 

520; Bovd V. Boyd (1807), L. R. 1 E(|. 395 ; 3'nylor r. 

Tavlor (1875), L. Jl. 20 E<i. 155 ; L'e Bloekley, Bloeklev 

V. Tilockl(*y (1885) 29 (ni. I). 259. Mentd. Wallis r. 

IIodHon (1740), Barn. Ch. 272; Jie Ford, Ford r. Ford 

(1901), 40 Sol. Jo. 51 ; Villar e. (Ulbey, 119071 A. 0. 139. 

1542 . .]— The £10.000 cliarge'd by Jh, on 

the term of a thousand y(*ars, shall ne)t be paid 
out of his p(*rsonal estate*, but tlie* land on wiiiedi 
it was originally charg(*el must bear the* burde'n 
of it. — Burg GIG NE r. Fox (1738), 1 Atk. 575 ; 
26 E. R. 362, L. C. 

1543. .] — Lanoy V. Athol (Duke) (1712), 

2 Atk. 444 ; 9 Mod. Pcjk 398 ; 26 E. R. 06S, 

Annotations : — Folld. Lecleinoro v. (>laiiltoo I'LXrj* 

193. Apld. Graves v. Hicks (1833), 0 Siin. 3JP Folld. 

Loosemoro v. Kneepman (1853), Kay, l‘J3; 

V. Moyiial (1703), 1 Dirk. 309 ; Barnes r. 

1 Y. & G. Ch. Cas. 401 ; Hickling a. Boyer (1H.»1), 3 Mac. 

& G. (>35 ; Glbseai r. Se'nsriin (1855), 20 HeJiy. (HI. 

Mentd. Burden v. Bigiiold (1813), 2 Y. & th. t.us. 

377 ; Flint v. Howard, [1893 J 2 Ch. 51. 

1544 . .] — l»ortions, to he* raised by a trust 

term in a marriage seltl(*m(‘nt : the re'al estatej 
held the jirimary fund ; Sc a cove'uant by the-, 
settlor to pay tlicrn auxiliary only. — Lechm ere 
V, Charlton (1808), 15 Yes. 193 ; 33 E. R. 727. 

Anjwtation :~Consd. Loosemorc v. Kiiapimin (1853), Kay, 

12^- . . 1 

1545 . ,] — By a settlement in eoifi emplation 

of marriage, reciting, that, tlie inte*nele‘d husbanel 
being entitled to certain real estate, it v\as agreeel 
on the treaty for the marriage, that he* shoulei 
secure to the intcnde*d wife, in case sIk- should 
survive him, a certain annuity by way of jointure, 

in ma,nner thereinafter (‘xpressed, the husband 
demised certain real estate to trustees teir a long 
term of years, upon the trusts tliereinafter declared, 
& then covenanted that his heirs, exors., admirus- 
trators, or assigns, should jiay the jointmre to his 
wife surviving him, upon certain Bpecified 5 

& the covenant was followed by a declaration that 


Re Marshall’s Estate, [1899] 1 T. R. 
96.— IR. 

PART IX. SECT. 5, SUMECT. 7.— B. 
1638 i. Where portions clmrged on 


portion charged on lands 
y virtue of a power shall be raised 
y Bale or rntge!, & not by the rents 
^ profits of the lands charged . 
mse it could not thereby ho received 


in any reasonable tlino, & party 
entitled might bo abi1(ig(id of half 
the value of the portion by that 
manner of raibing it. — K.ELLY i?. Bl^- 
LEW (1715), 4 Pro. Pari. Cas. 501. — IR. 
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Sect, C). -^Portion 8 : Sub-aect. 7, B, C, (a) <£? (5), 

the demised lands were to bo held upon trust for 
the settlor until some default in making any of 
the payments of the joinlure ; <fe, in case of non- 
payment of any part for forty days next after any 
day of payment, then, upon trust to secure the 
same : — Meld : as between the real & personal 
representatives of the settlor, the land was the 
primary fund for payment of the jointure, because 
the jointuT*e was not in satisfaction of any debt 
duo from the settlor at the time of executing the 
settlement, nor had liis jiersonal estate been 
augmented by any consideration given for it ; & 
therefore the presumption was, that a primary 
charge u})on the land was intended ; & that pre- 
sumption was not rebutted by an^hing in the 
recitals, or in tlie form of the deed of settlement. — 
Loosemojie V. Knapaian (1853), Kay, 123; 2 
Eq. Kep. 710 ; 23 L. J. Vh. 174 ; 24 E. T. O. S. 
21 ; 2 \V. 11. t)G4 ; C9 E. K. 52. 

Annotation : — Distd. Field v. Moore, Field v. Brown (1855), 

7 l)e G. M. G. 691. 

1546. .] — Under a covenant that if the 

covenantor’s wile survived liim, he, his heirs, 
exors. or administrators would pay her a specified 
annuity for life, & that for better securing it, he 
or his hens would grant & secure the same out of 
a sufficient part of the real estates devised to him 
by a i^articular will : — Meld : the real estates were 
only secondarily liable, &: the personal estate of 
the covenantor was the primary fund. — F ield v. 
Moore, Field v. Brown (1855), 7 De (1. M. & G. 
091 ; 25 L. .T. Ch. 00 ; 20 L. T. O. S. 207 ; 2 Jur. 
N. S. 145 ; 4 W. K. 187 ; 44 E. B. 209, L. JJ. 

Annotations : — Apld. Carnpholl v. Ingilby (1850), 21 Bear. 

567. Distd. BaiTow v, liar row (1858), 4 K. 6c J. 409, 

Consd. BurkinaHtcr r. Biickrnastcr (1887), 35 Ch. D. 

21. Refd. Mandeno v. Mandeno (1853), 2 Eq. Rep. 419 ; 

Head V. GodJoe, Reynolds v. Godlee (1859), Jolin. 536: 

lit llowarth (1873), 8 Ch. App. 410, n. ; Cuhlll v. Cahill 

(188.1), 8 App. Cas. 420 ; Dve r. Dye (1884), 13 Q. B. D. 

1 17 ; lie Sampson & Wall (1884), 25 Cli. D. 482. 

C. Portions to he Paised out of Rents and Profits. 
(a) In General. 

Estate not in possession.] — See No. 1499, ante. 

1547. Right to accumulate.] — Directing a gross 
sum to be raised does not imply that it shall be 
raised at once, for it may be raised out of the rents 

pi ofits, so laid up till it amounts to that sum. 

This ct. lays great stress upon a particular 
time being appointed for the payment of a portion, 
& has enlarged tlie power of trustees to raise it 
within the time. 

If Ihe surplus profits will not be sufficient to 
answer the purpose, then I shall be strongly 
inclined that the estate shall be sold to make up 
the deficiency (Lord Hardwticke, C.). — Okeden 
V. Okeden (1738), 1 Atk. 550 ; 26 E. R. 345 ; sub 
nom. Okeden v. Walter, West temp. Hard. 
514, L. C. 

Whether infringement of rule against per- 
petuities*.] — See Perpetuities, Vol. XXXVII., 
pp. 139-143, Nos. 671-689. 

1548. Tenant for life permitted to take rents & 
profits — Right of trustees of term to enter subse- 
quently.] — Wliere a limitation was in a settle- 
ment made before marriage of A. to the use of 
trustees & their heirs until they should raise 
certain portionary sums of money, if not paid at 
a fixed time by A. ; & the portions were not then 
paid ; & the trustees permitted the assignees of 
A. to enter & take profits of the lands beyond 
the amoimt of the portions ; still the trustees may 
afterwards enter & hold over to raise the portions. 


— Thomason v. Mackworth (1666), O. Bridg. 
502 ; Cart. 75 ; 124 E. R.. 713. 

Annotation : — Mentd. He Stroud & East & West India Docks 

& Birmingham Junction Ry. (1849), 19 L. J. C. P. 117. 

1549. Right of portionists — Against tenant 

for life & remainderman.] — S anders v. Sanders, 
No. 1266, ante. 

1550. Deficiency of ordinary profits — Right to 
sell timber.] — Where the ordinary profits of a 
term are not sufficient to raise a portion, timber 
may be felled, or a mine worked for it against the 
heir. — O ffley v. Offley (1691), Free. Ch. 26 ; 
24 B. R. 14. 

1551. Right to work mines.] — O ffley v. 

Offley, No. 1550, ante. 

1552. Appointment of receiver of rents & profits 
— ^Tenant for life obstructing decree of raising 
portions.] — limitation of a term for five hundred 
years to raise portions for younger children, & 
afterwai'ds estate limited to T. for life, with re- 
mainders over, & a decree made to sell the term for 
raising the portions. T., the tenant for life, 
refusing to produce the title deeds before the 
master, &; obstructing the decree, an order was 
made on motion for a receiver of the rents & 
profits of the estate. — B htgstocke v. Mansel 
( 1818), 3 Madd. 47 ; 56 E. R. 427. 

1553. Application In discharge of capital sum & 
Interest — Pending mortgage.]— B alfour v. ("ooper. 
No. 1727, post. 

Term prior to estate tail — Violation of rule against 
perpetuities.] — See Perpetuities, Vol. XXXVII., 
pp. 86, 87, Nos. 243-245. 


(b) Whether Sale or Mortgage Allowed. 

1554. General rule.] — A trust to pay portions 
out of rents &; profits, at profixt days gives the 
trustees power to sell. — Backhoitse v. Middleton 
(1670), as reported in 1 Cas. in Ch. 173 ; 22 B. K. 
748. 

Annotation : — FoUd. Metcalfe v. Ilatchinson (1875), 1 Ch. D. 
691. 

1555. .] — Cary v. Appleton (1674), 1 Cas. 

in Ch. 240 ; 22 E. R. 780. 

1556. .] — Where there is a trust in a settle- 

ment for raising portions out of rents & profits, 
the lands may be sold. — Sheldon v. Dormer 
(1693), 2 Vern. 310 ; 23 E. R. 802. 

Annotations: — Refd. Hervoy v. Aston (1730), Cas. temp, 

Talb. 212 ; Okeden v. Okeden (1738), 1 Atk. 550. 

1557. .] — Where a term is limited to raise 

portions for younger cliildrcn by rents At profits, 
the heir may have the portions raised by a sale, 
though the younger children oppose it ; as well as 
he may insist on a sale if he think fit. — Warburton 
V. Warburton (1701), 2 Vern. 420; 23 E. R. 
869 ; on appeal (1702), 4 Bro. Pari. Cas. 1, H. L. 
Annotations: — Mentd. Potter v. Chapman (1760), Amb. 

98 ; Kemp v. Konip (1801), 5 Vos. 849 ; Boulger v. Smith 
(1851), 17 L. T. O. S. 247. 

1558. .] — The words “ rents Ac profits ” 

extended beyond their natural moaning, annual 
profits, to mtge. or sale, when necessary to effect 
the object, raising a gross sum, for fines on re- 
newal therefore as well as portions, Ac not controlled 
by the apparent general intention to preserve the 
estate entire. — Allan v. Backhouse (1813), 2 
Ves. & B. 65 ; 35 E. R. 243 ; affd. (1821), Jac. 
631, L. C. 

Annotations : — Consd. Shaftsbury v. Marlborough (1833), 
2 My. & K. 111. Distd. Haldenby v. Spoflorth (1839), 

I Beav. 390. Apld. Jones v. Jones (1846), 5 Hare, 44(). 
Distd. SoUey v. Wood (1861), 29 Beav. 482. Apld. Wragg 
V. Morley (1806), 14 W. K. 949. Refd. Garmstone v. 
Gaunt (1845), 1 CoU. 577 ; Forbes v. Richardson (1853), 

II Hare, 364 ; Hayward v. Pile (1870), 22 L. T. 893; 
Bute V. Ryder (1884), 63 L. J. Ch. 1090. 
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Part IX.— Benrpiotal Interests in Realty. 


Where a term is created for the 
raising money out of the rents & 
tlip trusts of the will require that a gross 
the expression “rents & 
1 confine the power to the more 

rents, but the trustees are to raise it out 
r the estate itself by sale or mt go. (TjORD Eldon, 

Hntc^ (1875) 1 Ch. 

G & l^oblns (1847), 1 De 

& S7n v. Murray (1847), 1 Do G. 

0848) i^H’ Boiigbton v. JamoH 

fl 1' Srn ’ Waters v. Waters (1848), 2 Do 

«2 : 

G^M n' ^ ^* 1 ?^ \ (1853), 4 Do 

ir G '^7 . (1854), 2 Do G. M. 

^ ^ ; Smith r. Smith 0801), 3 Gill. 263* Mcllish 

(No'‘2Wl«fi2i‘‘‘\’i‘'*n”*“'-,^Sv“- = Vernon ». Mnnvers 

!m« 101 Boav. C23 : Euo »>. Tatliara (1803), 4 

’ Gilbertson v. Gilbertson (1805), 34 Beav. 
’^•^1 ’ iryer (1807), 3 Gh. Ann. 420 * Allan 

n Qou Simpson. Ex p. Morgan 

' Howard v. Dryland (1877), 38 L. T. 
24 ; I atcblng y. Barnett (1880). 40 L. J. Cb. 605 : Kllford 
y. Blaney (1885), 31 Gh. D. 50. ’ 

1560. .J—Smyth V. Foley, No. Id 74, ante, 

1561. Where raisable out of “ annual profits.”] — 
Trust of a teriii to raise portions out of rents & 
jirotits, to be paid as soon as conveniently may be. 

By virtue of the word profits trustees may sell 
or mtge. ; secus, if said annual profits. — Tiiafford 
i;. Ashton (1718), 1 V. Wms. 415 ; 24 E. R. 451 ; 
swo nom, Ashton v. — 10 Mod. Rep. 401, L. C. 
AnnoMion s :~ConsA. AUan v. Backlioiifto (1813), 2 Vos. 
g B> Metcalfe v. HuteliliiRon (1875). 1 Gb. D. 51)1. 
Refd. Okeden y. Okeden (1738), 1 Atk. 550. Mentd. Ji( 
Drax, bavilc y. Drax, [1903] 1 Ch. 781. 

1562. .] — Ivy v, Gilbkrt, No. 1510, ante. 

1563. .j— On settlement before marriage, a 

proviso, that if a husband & wife die, leaving issue 
unprovided for, that then the trustees might enter 
upon an estate, & take the rents thereof, till they 
had received £200 for the benefit of such unpro- 
vided cliildren, in such manner proportion as the 
^^^^vor of the Imsband & wife should appoint, 
Xho wife survived, & appointed the £200 for a 
daughter, pltf.’s wife, being an unprovided child, 
Son have the £200 raised. Decreed the 

£*j 00 & interest by way of maintenance, from the 
death of tlie mother ; deft, appealed from that 
part which allowed interest, <& decree affirmed. 

Wlierever the words to l)e raised by rents &> 
profits are used in a deed, unless there arc other 
words to make it annual, the ct. has always made 
a liberal construction, in order to obtain the end 
which the party intended by raising the money, 
has allowed a mtge. & a sale. 

The appointment of the £200 being in such 
manner, & proportions, as Die survivor of father 
& mother shall think fit, the father or mother might 
have made it payable at any time. — Green v. 
Relchier (1737), 1 Atk. 505 ; West temp. Hard. 
217 ; 26 E. R. 319, L. C. 

Annotations : — Apld. Allan v. Backhouse (1813), 2 Ves. & B. 
65. Consd. Metcalfe v. Hutchinson (1875), 1 Ch. D. 691. 
Mentd. He Bowlby, Bowlby v. Bowlby, 11904] 2 Ch. C85. 

1664. On deficiency of rent & profits.] — O keden 
V. Okeden, No. 1547, ante. 

1565. .] — Where real estates were devised 

in strict settlement, subject to a trust for raising 
portions for younger cliildren during the minority 
of the tenant for life, out of the rents & profits, or 
by sale or mtge. ; — Held : certain funds which had 


arisen from the rents during the minority of tlie 
tenant for life were applicable to the payment of 
the portions, & the deficiency only could be raised 
by sale or mtge. — Warter v. Hu'ixttinson (1823), 
1 Sim. k St. 276 ; 57 E. R. 1 12. 

1566. Effect of concurrent provision for leasing.] 
—Ivy V. Gilbert, No. 1510, ante. 

1567. .] — Mills v. Ranks, No. 1526, a7iie. 

1568. No time limited for payment.] — Ivy v. Git,- 
bert, No. 1510, ante. 

1569 . ^ term of five hundred veai's 

created to raise portions for d aught (ts in failure 
of issue male, as soon as conveniently may be aftiM* 
the father’s death, but no maintenance nor any 
expr(‘ss time mentioned wdien the portions an* 
payable ; there are three daught/ors, & th(* I'ldesi 
but eight yeai-s old, the father is dead, but tlu* 
mother wlio has a jointun' on the estate* is living ; 
the ct. will not raise the* jiortions for daughters so 
young, out of the r(‘versionary term. 

(2) Portions secureel by a trust t(‘rm out of 
land payable to daughters, to be raised by rents A 
jirofits, A no time limited for pa>mi(*nt, shall carry 
no interest, & be rais(‘ii only by perception of 
profits, not by sale or mtge*. 

Where a particular ceTtain time is limited for 
the payment of the ])ortion, then* it. carries interest 
from that time (Jfkyll, M.R.).-— Evflyn ?*. 
Evelyn (1731), 2 P. Wms. 659 ; 2 Rarn. K. R. 
1 IS ; 21 E. R. 901 ; on appeal (1733), 6 Rro. Pari. 
Gas. 114, If. L. 

Annotations : — As to (1) Refd. Allan r. BackhouHO (1813), 
2 Vos. 6c B. 65. As to (2) Apld. Cowpor v. Scott (1731), 3 
P. Wins. 119 ; (Jkedeii t?. Okoilen (1738), 1 Atk. 550. 
Refd. Hall v. Carter (1 742), 2 Atk. 351. UpnvraHu. Mentd. 
Leman ii. NevsTiharn (1747), j Ves. Son, .51 ; Hearlo v. 
Greonbauk (1749), 3 Atk. 695 ; Aiicastor r. Maver (1785), 
1 Bro. C, C. 451: Twoddcll y. Twoddelld 787), 2 Bro. C. C. 
152 ; Clinton v. Hooper (1 791), 3 Bro. ( \ C. 201 ; Clarendon 
V. Barham (1842), 1 Y. A C. Ch. Gas. 688 ; Bond v. England 
(1855), 2 K. A J. 44. 

1570. Contrary intention — Rents & profits dis- 
tinctly appropriated.] — Ivy v. (Rlbert, No. 1510, 
a7)fe.- 

1). Sale or MorU/afje of Revcrsionarij Term. 

1571. Right to raise portions out of reversionary 
term.]— Cotton v. Cotton (1738), 3 Y. <fc C. Ex. 
149, 11 . ; 7 L. J. Ex. Eq. 41 ; 160 E. R. (551. 
Annotation : Smyth v. Foley (1838), 3 Y. A (k Ex. 

142. 

1572. .]“33ie ct. leans agaimst the con- 

struction for raising portions or maintenance out 
of a rcversionaiy term. Appointment, by fathoi* 
<fc son under a power, of money charged on an 
estate, tliat in case tlie son should survive, it 
should be applied by him in &c towards payment 
of the debts of the father ; & subject thereto the 
residue, if any, should go & be considered as 
part of the personal estate of the father, & in 
case the father should survive, it sliould go & he 
paid by him, his exors., etc., in towards satis- 
faction of his debts, with a similar provision as 
to the residue ; the father surviving appointed 
in favour of another son, for valuable considera- 
tion as to part : as to that, the decree directed 
payment under the appointment : the residue 
to be paid into ct., with liberty to apply ; in case 
of no application within twelve months to be 
paid according to the appointment. — C linton v. 
Seymour (1799), 4 Vcs. 410 ; 81 E. R. 226. 
Annotation : — Consd. Codrington v. Foley (1801), 6 Vcs. 

364. 

1673. By sale.] — A reversionary term sold 

for the raising a daughter’s portion. — Sandys v. 
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Settlements. 


Sect. 5. — Portion a: l^ub-sect. 7, D.; mb-sect. 8, A.'] 
Sandys (1721), 1 P. Wms. 707 ; 24 E. R. 580, 

I4. c. 

Consd. Bromo v. Berkley (1728), 2 P. Wms. 

484. 

1574. ,1 — "Wliere tliere is a power, in 

a trust term to raise portions, that the father, 
with consent of the trustees, may revoke all the 
uses ; this suspends the portion, & it cannot be 
raised until after the father’s death. 

The trust of a term was for raising a portion for 
a daughter, in default of issue male, payable 
at eighteen or marriage, or as soon after as the 
same might conveniently be raised The mother 
died, leaving no son, and only one daughter : — 
Held : this portion could not conveniently be 
raised, by sale of the reversion of the term, in the 
father’s lifetime. — Keresby v. Newland (1723), 
0 Bro. Pari. Pas. 75 ; 2 E. B. 942, IT. L. 

Anvofatwns Adams v. Danvers U AFod. Pen. 

48() ; Piper r. Piper (lb.^4), 8 Mj . K. Ifil). 

1575. .] — TTkBBLETH WAITE V, (’ART- 

WKIGHT, No. 1505, ante, 

1576. .] — OODRINGTON V. P\)LEY 

(Lord), No. 1477, ante. 

1577 . j — M assy v. Lloyd, No. 1101, 

ante. 

1578. By mortgage.] — A reversionary 

term raised for securing maintenance & portions 
for daughters, shall, in cas('s of necessity, be mort- 
gaged to pay either, ^ when fallen into possession, 
shall pay all the arrears of maintenance incurred 
before it came into possession. — B aventfill v. 
TIansey (1723), 2 P. Wms. 179; 24 E. B. 600, 

1579. .] — CODRTNGTON V. POLEY 

(Lord), No. 1177, aide. 

1580. .]— Massy v. Lloyd, No. 1 101, 

ante, 

1581. Discretion of trustees— Applica- 

tion of capital moneys.] — Be Gisborox^gh’s (TjOud), 
Settled Estates, No. 1537, ayde. 


Sub-sect. 8. — Vesting of I^ortions. 

A. In General. 

1582. Presumption as to time of vesting— When 
^ild most requires it — Twenty-one or marriage.) -- 

Emperor v. Bolfe, No. 1 040, yost. 

1583. .] — Mostyn V. Mostyn, 

No. 1074, aide. 

1584. .] — By a voluntary settle- 
ment, expressed to be made in consideration of 
natural love <fc afTection for settlor’s son G., ic 
daughters M. k E., property was settled in trust 
for settlor for life, with remainder, as to part, in 
trust for G. for life, <te after his decease, in trust 
for all G.[8 children which might be living at the 
Time of his decease, as tenants in common ; &. if 
G. should have but one such child, then for such 
only child ; the share of every such child to be 
vested at twenty-one, or, if a daughter, at twenty- 
one or maniage ; with proviso for survivorship 
if more than one child of G., & any of them being 
a son should die under twenty-one, or, being a 
daughter, under twenty-one without having been 
married ; & in case all such of G.’s children as were 
sons should die under twenty-one, & all such of 
them as were daughters under that age without 


having been married, then over ; & as to other 
parts of the property, in trust for M. for life, &, 
after her decease, for all her children, who, being 
sons, should attain twenty-one, or, being 
dauglders, should attain that age or be married, 
in such manner & form, & in such shares k pro- 
portions, & subject to such clauses of survivorship, 
etc., as before declared with respect to G.’s 
children ; as to a third part of the property, 
upon trusts for E. & her childron, similar to the 
trusts for M. & her children : — Held : the instru- 
ment, though voluntary, & not expressed to be 
made in consideration of natural love & affection 
for Die settlor’s grandchildren, was within the rule 
in Eynperor v. Bolfe, No. KilO, post; & having 
regard to the terms of the limitation over, after 
the trusts for G.’s cliildren, <fc notwithstanding 
the different form in which the trusts for the 
children of M. 4^; p]. were expressed, two children 
of (h who attained twenty-one, k subsequently 
died in his lifetime, took vested k transmissible 
interests equally with those of G.’s children who 
survived Mm : the rule being that, whereas, in 
ordinary instruments, an express estate thereby 
limited cannot be enlarged except by necessary 
inference, yet, upon instruments of this description, 
there is an implication of law, arising upon the 
instrument itself, subject to any exju’ession to 
the contrary, that it is the intention of any person 
who places himself in loco parentis to provide 
portions for children or gi’andchildren, as the case 
may be, at the ])eiiod wlien such portions will be 
wanted, namely, upon their attaining the age of 
tw^onty-one, or, in the case of daughters, upon 
their attaining lliat age or marriage ; & such 

portions shall tlien vest, whether the children 
do or do not survive their parents. — Swallow 
Binns (1855), 1 Iv. k J. 417 ; 2(i L. T. O. S. 37 ; 

1 .Tur. N. S. 843 ; 09 E. B. 522. 

Refd. Moor v. Abbott (1857), 30 L. T. O. 8. 
70 : Pe Crosse’s Will (1803), 32 L. J. Cb. 344 ; Jaelchon v. 
Dover (1804), 2 Hem. ^ M. 209 ; Joyes v. Savage (1876), 
10 Ch. App. 568, n. ; Wakefield u. MalTot (1885), 10 App. 
Cas. 422; Leader v. DufTey (1888), 13 App. Cas. 294. 
Mentd. lie Kuowlcs, Nottago v. Buxton (1882), 21 Ch. D. 
800. 

Compare No. 1598, post. 

1585. .] — On marriage arts. £9,000 in 

trust for husband k wife for life, k for eldest son 
subject to raise k pay £5,000 for younger children 
as father sliould appoint ; for want of appoint- 
ment at twenty-one ; the interest for maintenance. 
Mother dies, only one younger son then, who dies 
two years old. Father cannot claim this £5,000 
as his representative ; not vesting in the childron. 
There are no words for vesting except those for 
raising k paying at twenty-one. Portions by will 
governed by rules from civil law or ecclesiastical 
ct. not applicable to a deed. Construction of 
portion, is when the children want it. Interest 
evidence of vesting in legatory cases. — Hubert v. 
Parsons (1751), 2 Vcs. Sen. 261 ; 28 E. B. 169, 
L. C. 

Annotations : — Reid. Griffith v. Hemming (1860), 8 W. Tl. 
687 ; Henty v. Wrey (1882), 30 W. K. 317. 

1586. .] — He Wilmott’s Trusts, No. 

1081, post. 

1587. Uncertainty in settlement.] — 

ITowgrave V. Cartier, No. 1055, post. 

1588. .] — Perfect r. Curzon 

(Lord). No. 1071, ante. 

1589. ,] — Mostyn v. Mostyn, 

No. 1074, ante. 


PART IX. SECT. 6, SUB-SECT. 8.— A. 


. g. Presumption as to 
Where settlement 


time of vest- 
anibiguous .] — 


Richardson v. Goodman (1851), 3 
Ir. Jar. 317.— IR. 

^h. Twenty-one or marriage.] — He 

Ward’s Estatb (1909), 43 1. L. T. 


113.— IR. 

k. .] — J. E. V. J. P,, 

[1919] N. Z. L. K. 161.— N.Z. 
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Part IX. — Beneficial 

1590. Settlement by person in loco 

parentis.]— Swallow v, Binns, No. 1584, ante. 

1591. — — .] — In construing a wiL 

equally with a settlement made by a person in 
loco parentisj the ct. leans to the presumption 
that the intention is to vest the portions in the 
children when they most require it, whether they 
survive the tenant for life or not ; & where there 
is any reasonable ground for supposing such an 
intention, the benefit of any doubt is to be given 
in favour of the vesting. 

Testatrix, after giving certain proi)ei*ty upon 
trust for 8., her adopted daughter, for life, 
after her death for the benefit of all h(‘r children, 
in the same manner as tliereinafter declared 
respecting one moiety of the residue, bequeathed 
the residue upon trust for 8. for libs after lier 
decease, as to one mefiety, for all the children of 
8. who should be living at the time of her decease, 
to be paid to them at the age of twtmty-oiie or 
marriage ; but if such times should happen in 
file lifetime of 8., the payment to be i^ostponed 
till after her decease ; but testatrix directed that 
the same should become a vested interest in (nich 
of the childi’en of S. at twenty-one or marriage 
There was a similar limitation of the other moiety, 

& a gift over in case of tlie deatli of all the children 
under twenty-one or marriage. One of tlie chil- 
dren attained twenty-one in the lih'time of 
testatrix, but predeceased her ; — Held : the repre 
sentative of such child was entitled to his share 
— Jackson v, Dover (1804), 2 Hem. & M. 209 : 

4 New Rep. 130 ; 10 D. T. 489 ; 10 Jur. N. S, 
031 ; 12 AV. R. 855 ; 71 E. R. 442. 

Annokttlons Arid. Re Knowlcf,, Nottapo v, Buxton (1S82) 

21 Oh. I). 800. Consd. Re Hamlet, Stephen v. Oiinmni? 
ham (1888), 30 Ch. D. 120. 

1592. Applicable to wills as well as 

settlements.] — Jackson v. Dover, No. 1591, a/itc. 

1593. .] — J7r Knowles, Not- 

TAGE V. Buxton, No. 1002, post. 

1594 . Presumption rebuttable only on 

strong grounds.] — The presumption, that a i)re- 
nuptial settlement is intended to provide for 
children of the marriage at tln^ time when they 
require a provision, is so strong tliat th(‘ ct. wiil 
not, unless absolutely compelled by the language 
of the instrument, adopt a construction of such 
a settlement, which would exclude from its benefit 
a child who comes of age but does not survive 
both parents. — Currie v. Larkins (1804), 4 Dc* 

G. J. & 8m. 245 ; 3 New Rep. 021 ; 10 ].. T. 

47 ; 10 Jur.N. S. 349; 12 W.R.515; 40E. R. 913, 

L. JJ. 

Annotations : — Consd. Re Hamlet, Stephen v. Cunniiipham 
(1888), 31) Ch. D. 420. Retd. Joycs v. Savage (1875), 23 
W. R. 764. 

1595. Conditions as to vesting — In will of 
parent.] — (1) A. by will gives portions to lus 
daughters, but mentions no time when to bo 
paid, but adds a proviso, that his daughters 
should marry with consent of his wif(‘ ; & if any 
married without such consent her j)ortion to go 
over. On a bill brought by the daughters for 
their portions, the ct. decreed the portions to be 
paid ; but on security to refund, if the condition 
should be broken. 

(2) Where portions are provided for daughters 
by a settlement, the father cannot by his will 
annex any condition to the payment of them, or 
devise them over, in case of the death of any of 
the daughters, before their portions become pay- 
able. — Aston v. Aston (1703), 2 Vern. 452 ; 23 
E. R. 890. 

Annotations: — As to (1) Consd. Garbut v. Hilton (1739), 9 
Mod. Rep. 210. Apld. Re Whiting’s Settlmt., Whiting v. 

De Rutzen, [1905] 1 Ch. 96. Refd. Harvey v. Aston 
(1740), a Com. 726 ; Reynlsh v. Martin (1746). 3 Atk. 330. 


Interests in Kealty. 

1596. Portions payable on future day — Not 

vested until such day.] — P hipps v . Mulgravb 
(Lord), No. 1351, ante. 

1597. Under power to appoint portions — Whether 
vesting suspended.] — Teyniiam (Lord) v. Webb, 
No. 1402, ante. 

1598. Validity of Immediate vesting — 

Whether fraud on power.] — W. having a power 
of charging portions for younger children on real 
estate under a settlement which gave him in the 
clearest terms i)ower to fix the ages, eSc times at 
which the portions should vest, & contained no 
provision for raising portions in default of apiioint- 
meni, ^ having throe daughters aged nine, seven, 
tV: one, appointed by deed in 1828 £10,000, being 
the full amount he was entitled to charge for the 
portions of th(‘ daught(‘rs, to be a vested interest 
in the three daughters respectively immediately 
on tii(‘ (‘xeeution of the deed, the portions to be 
paid lo them at sueh times in such proportions 
as he sliould by dei'd or will a])polnt, & in default 
of appointuH'iiiy to be paid to them share & share 
alike, at twenty-one or marriage, if the same 
ag(* or time should liappcn after ids decease, but 
if in his lifetime, then tlu* payment to be post- 
poned fill after his d(uiih, unless he should signify 
ids cons(‘nt in writ ing to their being raised A; i)aid 
in his lifetime ; maintenance at 4 i)ev cent, to 
be raised from his death, 6c the deed contained 
a power of revocation. In 1832 he inad(‘ by a 
deed a similar aiipointnamt by way of confirma- 
tion of the former, the portions to be vested iin- 
m(‘diately on the (execution of tli(* deed. One 
daughter married & attained tw(‘nty-one, Sc in 
1851 W. a})pointed £5,000, ))art of tlie £10,000, 
to lier. TJie otlier two di(Ml infants Sc spinsters, 
one in 1830, tla^ oilier in 1845. W. assigned to 
pltf. for value in 1875 the £5,000 aiii^ointed to 
IJie two deeeas(*(l daughters, Sc afUu* his death 
pltf. brought this action to havi^ it raised: — 
Ifvld: (1) where a doriiH* of a power of charging 
ixu'tions on reul i‘state has, under the terms of 
the power, chvir authority to fix the times at 
wliich portions shall vest, 6c appoints a portion 
to vest imm(‘diately, lliere is no rule of law whicli 
prohibits its bidrig raised in the event of the child 
dying under twenty-om* Sc unmarri(‘d, Sc the deci- 
sion could not he siipjioi'ted on the ground tliat the 
appointment, so far as it made the portions vest 
immediately, was not within the power; (2) tlu* 
decision could not be supported on the ground 
that the apiiointiiiimt, so far as it made the por- 
tions vest immediately, was a fraud on the power 
as being made with a view to s(‘cure a benefit to 
(he appointor ; for that having rcgai*d to the fact 
Hiat if the father had died without making any 
appointment, tlie children would have been un- 
jirovided for, it was manifestly for the benefit of 
the children that tlii' fath(‘r should make an 
aujiointment, Sc as there was no tiling to lead to 
thc‘ conclusion that wJien tlio appointments were 
made the children were likely to die young, & as 
in the event of the early death of the appointor 
the children might have derived a benefit from the 
absolute vesting of their portions, there was no 
ground for attributing to him an intention to 
benefit himself by making the portions vest im- 
mediately, pltf. was entitled to have the £5,000 

raised. . -,11 

(3) Powers to appoint portions charged on land 
ought if their language is doubtful to be construed 
so as not to authorise ajipointments vesting those 
portions in the appointees before they want them, 
that is before they attain twenty-one or if 
daughters, marry (Lindley, L.J.). 

(4) Where the language of the power is clear & 
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>!ecL 5. — Portions: Svh’sect. S, A. d: B, (a).] 

unambiguous effect must be given to it (Lindley, 

L. J . )• 

(5) Where upon the true construction of the 
power & the appointment the portion has not 
vested in the lifetime of the appointee the portion 
is not raisable but sinks into the inheritance 
(Ltndley, L.J.). 

(6) Whore upon the true construction of both 
instruirieiits the portion has vested in the appointee 
the portion is raisable even though the appointee 
dies imder twenty-one or (if a daughter) unmarried 
(Lindley, Ti.J.). 

(7) Appointments vesting portions charged on 
land in childi*en of tender years who die soon 
afterwards are looked at with suspicion, & very 
little additional evidence of improper motive or 
object will induce the ct. to set aside the 
appointment or treat it as invalid, but that 
without some additional evidence the ct. cannot 
do so (Lindley, L.J.). — IIenty v. Wrey (1882), 
21 Ch. D. 832 ; 53 L. J. Cli. 007; 47 T.. T. 231 ; 
30 W. R. 850, C. A. 

Annotation : — Aft to (3), (4) Sc (7) Apld. 7?^ Do Hoghton, De 
Hoghton V. Do Hoghton, [1896] 2 Ch. 385. 

1599. Where language doubtful — Not before 

twenty-one or marriage.] — II enty v , Wrey, No. 
1598, ante, 

1600. Charged on land— Vesting in children 

of tender years.] — A power in a settlement to raise 
a portion for a younger child at such time as the 
parent should direct ; he directs it to be raised 
when she is fourteen, <fe she dying, files his bill 
for it as her administ rator ; the portion shall 
not be raised for the father. 

The meaning of a charge for children is that it 
shall take place when it shall be w'anted (Lord 
Tiiurlow, C.). — Hinchinbroke V, Seymour 
(1784), 1 Bro. C. C. 395 ; 28 E. R. 1200 ; suh yiom. 
Sandwich’s (Lord) Case, cited in 11 Ves. 479, 
L. C. 

AnuoUitions : — Consd. M’Qiiecu v, Farquhar Q8()5), 11 Vcs. 
467 ; Qiicensherry Loases (^aso (1819), 1 Bli. 339 ; Dom- 
ville V. Lamb (1853), 1 W, K. 246 ; Wellesley r. Moming- 
ton (1855), 2 K. Sc J. 143. Expld. Honty v. Wrey (1882), 
21 Ch. D. 332. Reid. Tophaiu r. Portland (1863), 1 New 
Uep. 496. 

1601. When court will set aside.] 

— Uenty V. Wrey, No. 1598, ante. 

1602. Period of vesting violating rule against 
perpetuities.] — Limitations of a term to trustees, 
upon trust to raise* portions for the cliildren of 
A. surviving A. & B., ‘‘ to vest in & to be paid & 
payable to ” them at their ages of twenty-four 
yeai’s, with maintenance, etc., in meanwhile, out 
of the expectant or presumptive shares, & a gift 
over on the death of all before their shares should 
become vested ; — Held : void for remoteness. — 
Re Blakemore’s Spotlement (1855), 20 Bcav. 
214 ; 52 E. R. 585. 

Rule against perpetuities generally.] — See 

Perpetuities, Vol. XXXVII,, pp. 55 ei seq. 
Compare Part VIII., Sect. 14, ante. 


B, Portion Payable on Event Personal to Portionist, 
(a) Out of Realty, 

1603. Effect of death of portionist before hap- 
pening of event — Whether portion sinks into in- 
heritance.] — Wentworth v. Young (1638), Nels. 
36 ; 21 E. R. 783. 

1004. .] — £1,000 to be raised & divided 

amongst five children, one dies before distribution, 
the survivors shall have his share & not the devisee 
of him that is dead. — ^Woolstenholm v, Swetnam 
(1677), 2 Rep. Ch. 129 ; 21 E. R. 636. 

1605. .] — Poulet (Lady) v. Poulet 

(Lord), No. 1029, post, 

1606. .] — Bratiiwaite v, Bkath- 

watte. No. 1439, ante, 

1607. .] — Bond v. Brown (1685), 2 

Cas. in Ch. 165 ; 22 E. R. 896. 

Annotation : — Befd. Pawlett v. Pawlett (J685), 1 Vem. 321. 

1608. .] — Portion devised out of land, 

payable at a future day ; if the person to whom 
payable dies before the day of payment, it is sunk ; 
a liter out of personal estate. — Y ates v. Petti - 
PLACE (1700), 12 Mod. Rep. 276 ; 1 Ld. Raym. 
508; 2 Vein. 416; Freem. Ch. 243; Prec. Cli. 
140 ; 88 E. R. 1319. 

Annotations : — Consd. Jenuiugs v. LoolvS (1725), 2 P. Wmw 
276 ; Chandos v. 'Palbot (1731), 2 P. Wiiih. 601 ; BellabiR 
V. Atbwatt (1737), W'est tenij). Hard. 273 ; Prowso r. 
Abingdon (1738), Wewt temj). Hard. 312 ; A.-G. v. Milner 
(1744), 3 Atk. J12. Distd. lieynisli e. Martin (1746), 
3 Atk. 330. Reid. BilliiigriJey v, Eckuratiall (1738), 
2 K(i. Cas. Abr. 570 : Hall v. Terry (1 738), West 
Hard. 500 ; Harvy v. Aston (1740), 2 Coni. 726 ; Bichardeoii 
V. Greese (1713), .3 Atk. 65 ; Hanson r. Grubam (1801), 
6 Ves. 539 ; Uenty v. Wrey (1882), 21 C'li, D. 332. 

1609. .] — T(*j‘m of one tJiousand years 

to .secure daughters’ portions payable at sixteen ; 
proviso, if no daughU^r at the time of failure of 
issue male, the jiortion to sink. There is a 
daughter, wIjo attains to sixteen, maiTi(*s 
without consent, & no son by the marriage : but 
the daughter dies in the lifetime of ilie father ilc 
mother consequently while there might bo a 
son ; tlie portion sinks. 

Portion secured out of land & the daughter dies 
before the portion becomes payable ; it sinks into 
the land, .so if a l(*gacy be given out of land 
payable to J. at twenty-one, & J. dies before 
twenty-one, the legacy sinks. Secus in both cases 
where the legacy or portion is given out of a 
personal estate. — G ordon v, Raynes (1732), 3 
P. Wms. 134 ; 24 E. R. 1001, L. C. 

Annotation : — Reid. HutchiuB v. Foy (1 7 JO), 2 Com. 716. 

1610. .]— A. devised lands to his son 

B., but if he should die without issue male of his 
body then living, or wliicli might be afterwards 
born, that then his daughter M. should receive at 
her age of twenty-one, or day of marriage, which 
should first happen, £3,500 over k, above £2,500 
before given her ; & in case the contingency of his 
son’s dying without issue male shoidd not happen 
before Ids daughter’s said age, or day of marriage, 
that then she should receive the £3,500 whenever 
such contingency might happen ; <& testator 

charged tliis legacy or portion on his real estate. 


PART IX. SECrr. 6 , SUB-SECT. 8.— 
B. (a). 

1603 i. Effect of death of jyortumiat 
before happening of event — Whether 
portion sinks into inheritanrcA — The 
tnistH of a tei'in were to raise, at 
twelve years from a mother’s death, 
£2,560 lor yoimger chlldi-en ; £1,000 
of tliat sTxm for one of them, & the 
lemainder for the others ; the sums 
to bo paid to them respootively, 
when raised pursuant to the deed. 
I’he deed was one In which the 
mother, tenant for life, Joined her 
eldest son, the remidnderman, In open- 


ing the estate. That younger child, 
to whom the £1,000 was to nave been 
paid at twelve years from the mother’s 
death, died during her life : — Held : 
the £1,000 was not vested, & could 
not be raised. — Buby v, I'oot & 
Beamish (1817), Beat. 581. — IR. 

100311. .] — Edgeworth V. 

Edgeworth (1829), Beat. 328, 334, 
335 ; 2 Ir. L. Hec. Ist scr. 461.— IR. 

1608 iii. .] — A trust disposi- 

tion & settlement directed the trustees 
to reconvey the granter’s property to 
his children In equal shares, to the 
sons on attaining the age of twenty- 


five years, & to the daughters on 
attaining majority. Certain of tho 
children having predeceased the term 
at which tho provisions were payable : 
— Held : under tho settlement, no 
right to the shares provided thereby 
to them vested in the predeceasing 
children. — Stewart’s Trustees v. 
fcjTKWART (1851), 13 Dunl. (Ct. of Sobs.) 
1386 ; 23 Sc. Jur. 644.— SCOT. 


l. .] — Arbdthnot V. Arbutii- 

NOT (1816), Hmne, 636.— SCOT 

m. .1 — Walker’s Trustees 

(1870), 8 Maoph. iOt, of Sees.) 870 ; 
42 Sc. Jur. 509.--SCOT. 
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M. having attained twenty-one, married, & died 
in the lifetime of her brother B. who afterwards 
died^ without issue male : — Held : the husband & 
administrator of M. was entitled to this legacy, 
& it was a subsisting charge on testator’s real 
estate.— WiTiiKR v. King (1785), 3 Bro. Pari. Cas. 
135 ; IE. B. 1226 ; suh nom. King v. Withers, 

3 P. Wms. 414, 11. E. 

Annolations Bradley v. Powell (173G), Cas. temp. 

Talb. 193 ; Harvey v. Aston (1737), 1 Atk. 361 ; Hall v. 
Terry (1738), West temp. Hard. 500. Apld. Goodtitlo d. 
Gnruall v. Wood (1740), Willes. 211. FoUd. Ernes v. 
Hancock 0742), 2 Atk. 507. Distd. A.-G. r. Milner (1744), 

3 Atk. 112. Consd. Sherman v. Collins (1745), 3 Atk. 319 ; 
lleynlsh v. Martin (1746), 3 Atk. 330 ; Hodgson v. Haw- 
sou (1747), 1 Ves. Sen. 44 ; 'runstall v. Brachen (1753), 
Amb. 167. Apld. Godwin r. Mnnday (1783), I Bro. C. O. 
191. Consd. Davis v. Hnguenin (1863), 1 Hern. & M. 730. 
Reid. Lowther v. C'ondon (1710), 2 Atk. 127 ; Boauelerk 
V. Dormer (1742), 2 Atk. 308 ; Pullen v. Beady (1743), 2 
Atk. 587 ; Winpfleid v. Newton (1744), 9 Mod. Rop. 428 ; 
Tollett V. Tollcti (1753), Amb. 194 ; Embry v. Mailyn 
(1754), 1 Keny. 77 ; Barnes v. Allen (1782), 1 Bro. C. C. 
181; Worrall v. Marlar (1784), 1 Cox, Eq. Cas. 145 c; 
Remnant v. Hood (1860), 2 De G. E. & J. 396 ; Henty v. 
Wrey (1882), 19 (li. D. 492 ; 7iV Crebswell, Parkin v. Cress- 
well (1883), 24 Ch. D. 102. Mentd. Jones v. Roc (1789), 

3 Term Rop. 88. 

1611. .] — By indenture of July 27, 1 687, 

’P. when in possession of a certain estate was em- 
liowered to limit any part of the estate not exceed- 
ing £500 per annum to a wife, for her jointure, & 
also to limit any part of the lands not exceeding 
£500 per annum for raising portions for younger 
children. 

The value of the estate not exceeding £600 per 
annum, II. wlnm in poss(‘ssion by deed in pur- 
suance of his powtu*, charges part of the lands with 
£500 per amium for the jointure of liis wife Sc by 
another d(H‘d charges the residue of the lands & 
the reversion of the lands cliargc'd with his wife’s 
jointure witli the sum of £675 for each of his 
younger children to be jiaid to such of them as 
should attain twenty-one before his death, within 
one year after his deatli, & as to such of them as 
should not have attained that age, to be paid to 
the sons at twenty-one, Sc to the daughters at 
twenty-one or marriage, such respective portions 
to be paid with interest at 5 per cc'iit. from the 
time of his death to the time of the patient 
thereof. T. died in 1715, one of his sons died in 
1 728, having attained the age of twenty-six. Sc V. 
in 1730, having attained the ago of sixteen: — 
Held: (1) T. under the deed of July, 1687, was 
empowered to charge the estate with interest upon 
his children’s portions before the time at which 
they were payable, Sc the interest upon the por- 
tions ought not to accuuiulate until the time of 
payment ; but ought to be paid annually until the 
principal b(*came due ; & (2 ) having died unmarried 
Sc under the age of twenty-one, her portion sunk 
into the estate for the benefit of the heir-at-law. — 
Boycot V. Cotton (1738), West temp. Hard. 520; 
1 Atk. 552 ; 25 E. II. 1064, L. 0. 

Annotations: — AsioO) Consd. Balfour r. Cooper (1883), 23 
Ch. D. 472. As to (2) Re!d. Parker v. Hodgrson (1861), 1 
Drew. & Bm. 568. Generally, Consd. Henty v. Wrey 
(1882), 21 Ch. D. 332. 

1612. .] — T. devises to his nephews & 

his heii*s the moiety of an estate subject to his, 
testator’s, wife’s life estate so as his nephew 
should within one year after the estate should 
come to him, pay amongst other sums £100 to E. 
&; charges the estate with payment of the same 
B. dying in the lifetime of the wife : — Held : E.’s 
representative was not entitled to the £100. — 
Hai.l V. Terry (1738), 1 Atk. 502 ; West temp. 
Hard. 500 ; 26 E. R. 317, L. C. 

Annoiationa .‘—"Distd. Hutchins v. Foy (1740), 2 Com. 716; 
Hodgson V. Rawson (1747),! Vos. Sen. 44 ; Tunstall v. 
Brachen (1753), Amb. 167. Refd. NlohoUs v. Judson 
(1742), 2 Atk. 300 ; A.-Q. v. Milner (1744), 3 Atk. 112; 
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Joale V. Titchonor (1771), Amb. 703 ; Godwin v. Mimdav 
(1783), 1 Bro. C. C. 191 ; Benyon v. Maddison (1786), 2 
Bro. C. C. 75. 

-.] — Whether a charge on land 
be created by deed or will, whether given by way 
of portion for a child or merely as a legacy by 
collateral relations, or others, if the i)arty dies 
before the day of payment, cannot be raised. — 
Prowse V. Abingdon (1738), 1 Atk. 482 ; West 
temp. Hard. 312 ; 26 E. R. 306, L. C. 

Annotations: — Refd. Hutchins v. Foy (174 0), 2 Com. 716; 
NichoUs V. Judsou (1742), 2 Atk. 300 ; Pearce v. Lomau 
(1796), 3 Ves. 135. 

1614. Ever since the cas(‘ of Poulet 

{Lady) v. Poulet {Lord), No. 1629, post, it has been 
the rule that where there i.s a portion to b(‘ raised 
out of land, if the person dies bofoie the day of 
payment comes, it sinks for tlie benelit of tlie heir. 
— Lowther v. Condon (1741), 2 Atk. 130; 26 
E. R. 482, L. C. ; previous proceedings (1710), 
Barn. Ch. .327. 

Annotations: — Consd. Sherman e. CoIMhh (1745), 3 Atk. 
319 ; Poole -e. Terry (1831). I Sim. 291 ; :Murklu v. Phillip- 
sou (1831), 3 My. ic K. 257. Refd. Hodgson r. Rawson 
(1747), 1 VcH. Son. 44 ; Tunstall u. Biaehon (1753), Amb. 
107 ; Godwins. Mundav (1779), 1 Bio. C. 191 ; Benynn 
V. Madtiison (1786), 2 Bro. C. C. 75 ; Tolmn* e. Marriott 
(1830), 9 L. J. O. S. Ch. J 1. 

1615. .] — T. d(‘vis(‘s copyhold lands 

he had suiTcndcTed to the use of his will to his 
wife for life Sc after litu- decease to his son S. till 
deft, his grandson attained the ago of tvvi'nty- 
three, & as soon as h(‘ attaint'd tliat age, gives it 
to him Sc his heirs on condition tliat lie pays to tk 
£60 within two years alter he attains twenty-tliret' 
& in default of payment of th(' £60 testator gave 
E. a power to enter Sc i‘ec(*ive tlie rents till the 
£60 was paid. Testator died soon after making 
his will. E. married pltf. Sc was alive when deft, 
attained the ago of twenty-three, but died within 
the two yc'ars after he attained that age : — Held : 
the £60 to be raised out of the copyhold lands Sc to 
be paid to pltf. — E mes v. IIancoc’Iv (1713), 2 Atk. 
507 ; 26 E. R. 705, L. C. 

Annotations : — Consd. Manning v. Herbert (1769), Amb, 
575. Refd. A.-G. V. Milner (1744), 3 Atk. 112. 

1616. .] — Teyniiam (Lord) v. Webb, 

No. 1102, ante. 

1617. -- — .J —Hubert v. Parsons, No. 

1585, ante. 

1618. .] — Devise of cstati' to si'cond 

son J. after the decease or marriage of the wife, 
charged with £100 to testator’s daughter M. 
M. died living the wife but held the legacy vested 
in M. Sc transmissible bo her represc'ntative. — 
Godwin v. Monday (1783), 1 Bro. C. C. 191 ; 2 
Dick. 551 ; 28 E. II. 1076, L. C. 

Annotation :--Refd. Henty v. Wrey (1882), 19 Ch. D. 492. 

-.] — Evans v. Scott, No. 1658, 

post. 

1620. .] — Remnant v. Hood, No. 

1660, post. 

‘ .] — Davies v. Huguenin, No. 

44o4 ante. 

1622. .]— Henty v. Wrey, No. 1598, 

ante. 

1623 . Age of vesting subsequently 

altered by settlor.] — E vi^ry v. Goij) (1668), 2 
Rep. Ch. 1 ; 21 E. R. 599. 

1624. Whether portion secured by 

settlement or will.] — One devises £1,000 to his 
daughter for her portion charged upon a real 
estate, Sc payable at twenty-one. Daughter dies 
before tweniy-one. The portion shall sink in 
the land ; otherwise, if no time had been limited 
for the payment of the portion, for in that case 
it goes to the exors. of the daughter. No difference 
where the portion is secured by a settlement or a 
will, if secured out of a real estate, So the party 
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Settlements. 


Sect, 5. — Portions: Sub-sect. 8, B. (a) & (&), 

C. (a).] 

dies before it is payable. In either case it sinks 
in the lands. — Smith v. Smith (1088), 2 Vern. 92 
23 E. It. 669. 

Annotations: — Consd. Sanders v. Sanders (1730), West 
temp. Hard. C86. Reid. Hcrvey v. Aston (1738), West 
temp. Hard. 350 ; Prowso v. Abingdon (1738), West 
tem27. Hard. 312 ; Hutchins v. Foy (1739), 2 Com. 716 
GodNvin v. Mnnday (1779), 1 Bro. 0. C. 191 ; Parker r 
Hodpson (1861), 1 Drew. 6: Sni. 568 ; Heuty v. Wrey 
(1882), 21 Ch. D. 332. 

1625. .J — If I secure a portion 

to a child by deed payable at twenty-one out of 
land, tile child dies before twenty-one, the 
portion shall sink into the land A. not ^j:o to the 
exor. So if 1 devise a portion to a cliild out of 
land pay able at twenty -one, <te the child dies 
before twenty-one, the portion shall sink. Also 
the portion shall sink as well for the benefit of 
the hcrcs jachis as of the hcrc^ naius. So thougli 
the money given to the child be not said to be 
for a portion, if it appears to be so in fact. If 
by the will Die portion be given out of a real 
l^ersonal estate payable to the child at twenty- 
one, & the child dies before twenty-one, then so 
much as will arise out of the personal estate shall 
go to the exor. or administrator, but what would 
arise out of the land must sink. — Jennings v. 
Looks (1725), 2 P. Wms. 276 ; 21 E. 11. 728. 
AnnolatUyns : — Consd. Ohandos v. Talbot (1731). 2 P. Wms. 

601 : lleyniBh r. Martin (1746), 3 Atk. 330. Kefd. ITowbo 
V. Abingdon (1738). Wcht temp. Hard. 312; Anon. (1744), 

2 Eq. Oa&. Abr. 551 ; Baahet v. Basset (1714), 3 Atk. 203. | 

1626. Although money declared not 

to be portion — Money appearing in fact to be 
such.] — Jennings v. Looks, No. 1625, ante. 

1627. Children deceased after attaining vested 
interest — Right of representatives.] — Davies v. 
ilUGPENiN, No. 1401, ante. 

(h) Out of Personalty. 

1628. Portion payable — Notwithstanding prior 
death of portionist.] — Wentworth v. Young 
(1638), Nels. 36 ; 21 E. R. 783. 

1629. .] — (1 ) I'erm limited by a settle- 

ment to laise portions foj‘ younger children pay- 
able at twenty-one or marriage. One of them 
dies unden* twenty-one & imman-ied. Her portion 
shall not be raised for Die benefit of the adminis- 
tratrix. (2) Otherwise, if the i)oi*tion was to be 
raised out of a personal estate. — 1*oulet (Lady) 

V. l»ouLET (Lord) (1685), 1 Vern. 204 ; 23 E. 11. 
415 ; sub vom. Pawlett v. Pawlett, 1 Vern. 
321 ; 2 Rep. Ch. 286 ; 1 Eq. Cas. Abr. 267 ; 

sub nom. Palu.ett’s (Lord) Case, 2 Vent. 366 ; 
Freem. Ch. 93 ; affd. 14 Ixirds Journals 87, H. L. 
Annotations: — As to (1) Consd. Rivers r. Derby (1688), 2 

Vern. 72. Apld. Smith v. Smith (1688), 2 Vern. 92. 
Distd. Harrison v. Ruckle (1719), 1 Stra. 238. Consd. 
King r. Withers (1735), Cas. temp. Talb. 117. Distd. 
Whaley i\ Cox (1737), 2 Eq. Cas. Abr. 549. Apld. Prowso 
77. Abingdon (1738), West te?np. Hard. 312. Consd. 
Sherman v. Collins (1745), 3Atk. 319 ; Hodgson r. Rawson 
(1747), 1 Ves. Sou. 44. £xpld. Manning v. Herbert (1769), 
Amb. 575. Consd. Henty v. Wrey (1882), 21 Ch. D. 332. 
Reid. Hall v. Terry (1738), 1 Atk. 502 ; Harvey v. Aston 
(1740), 2 Com. 726 ; Hutchins v. Foy (1740), 2 Com. 716 ; 
Lovther v. Condon (174 3 ), 2 Atk. 127 ,* Nlcholls v. Judson 
(1742), 2 Atk. 300 ; A.-G. v. Milner (1744), 3 Atk. 112 ; 
Tunstall v. Brachen (1753), Amb. 167. As to (2) Reid. 
Bellairs v. Bellairs (1874), L. H. 18 Eq. 510. Generally, 
Reid. Godwin v. Monday (1779), 1 Bro. C. C. 191 ; Rem- 
nant r. Hood (1859), 27 Beav. 71; Davis v. Hugiieniu 
(1863), 1 Hem. &M. 730. 

1630. .] — A poHion devised to a 

child with interest, but not to bo paid or i)ayablo 


until the child attain twenty-one years or was 
married : the child dies under twenty-one & 
unmarried decreed the portion to the administrator. 
— Collins v. Metcalfe (1687), 1 Vern. 462 ; 
23 E. R. 688, L. 0. 

Annotation : — Reid. Ammuret v. Litton, Litton v. Ammurst 
(1729), 1 Barn. K. B. 217. 

1631. .] — Yates v. Fettiplace, No. 

1608, ante. 

1632. .] — A. by will gives £500 to his 

daughter, to be paid by his exors. at her age of 
twenty-one, out of his personal estate, <fe rents of 
his real ; & if not raised by that time, the exors. 
to stand seised, & take the rents, till the £500 was 
raised, & after payment gives Die land to his 
son. The daughter mari'ies at eighteen A dies 
under twenty-one ; the husband takes adminis- 
tration. Decreed, the portion to be raised, & 
that by a sale, though the land by reason of the 
incumbrances would produce little more than 
the £500 . — Jackson v. Farrand (1701), 2 Vern. 
424 ; 1 Eq. Oas. Abr. 268 ; 16 Vin. Abr. 448 ; 
23 E. R. 871 ; subsequent proceedings, sub nom. 
Ferrand V. Jackson (1703), 3 Bro. Pari. Oas. 2, 
H. L. 

Annotations : — Apld. Wilson v. Speiiecr (1732), 3 P. Wms. 
172. Expld. Kingr. Withers (1735), ("as. temp. Talb. 117 ; 
Boycot V. C’otton (3 738), 3 Atk. 552. Dbtd. Prowso ii. 
Abingdon (1738), 1 Atk. 482. Consd. Godwin v. Mnnday 
(1779), 1 Bro. C. C. 191. 

1633. .] — Jennings v. Looks, No. 

1625, ayde. 

1634. .] — Gordon v. Raynes, No. 

1609, ante. 

1635. WIIAI.KY p. Cox (1737), 

2 Eq. Cas. Abr. 549 ; 22 E. R. 462. 

Annotations: — Distd. Van v. Clarke (1739), West temp. 
Hard. 699. Refd. Hall v. Terry (1738), West Hard. 
500. 

1636. .] — Devise of lands to wife for 

life &; after her death to the son he paying out of 
such lands £600 to testator’s daugl iters within 
six months after death of wife with power of 
entry in case of non payment. The daughters 
died in the life of testator’s wife : — Held : the 
legacies vested & on his death to be raised for 
their representatives. — M anning v. Herbert 
( 1769), Amb. 575 ; 27 E. R. 372, L. O. 

1637. — .| — Hutchins v. Foy (1740), 

2 Com. 716 ; 92 E. R. 1282. 

Annotations: — Refd. Hodgson r. Rawson (1 747), 1 Vos. Sen. 
44 ; Jeale v. Titeboner (1771), Amb. 703 ; Godwin v. 
Mnnday (1779), 1 Bro. C. C. 191 ; Scuilicld v. Howes 
(1790), 3 Bro. C. C. 90. 

1638. .] - By a marriage settlement 

/rustees were directed, after the death of the hus- 
band & wife, to transfer the trust fund to all & 
ivery the child & children of the marriage, his, 
her, or their respective exors., administrators, & 
assigns, equally to be divided between them, the 
children, if more than one ; jSc if but one, then to 
such only child ; the shares of 8U(;h of the children 
as should be minors at the death of the survivor 
of the husband & wife to be paid to them at twenty- 
one ; with power for the trustees to apply the 
income of the respective shares of such minors for 
[iheir maintenance & education ; & in case there 
ihould be no child of the marriage, or all of them 
ihould die, “ before they became entitled to their 
respective shares,” then over. There were six 

hildren of the marriage ; two of them died infants 
n the lifetime of their parents ; the others sur- 
ived both parents, & attained tweilty-one : — 
Held : all six children took vested & transmissible 


PART IX. SECT. 6, SUB-SECT. 8.— 
B. (b). 

1628 i. Portion payable — Notwith- 


standing prior death of portionist .] — 
Gill v. Gilmour (1887), 14 O. K. 129. 

—CAN. 

1628 li. .1— Re Dennis’s 


Trusts (1857), 6 I. Ch. R. 422.— IR. 

1628 ill. .] — Bardon V . B 

(1865), 16 I. Ch. K. 416.— IR. 
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interests at their births, & the shares of those 
who died under twenty-one in the lifetime of their 
parents were not divested thereby. — Jopp v. 
Wood, Smith v, Jopp (1805), 2 De G. J. & Sm. 
323 ; 0 Now Rep. 350 ; 34 L. J. Ch. 025 ; 12 L. T. 
089; 11 Jur. N. S. 8,33; 13 W. R. 954; 40 
R. R. 400, L. C. 

^innotation : — Refd. Jfr Maunder, Maunder v. Maunder, 
[19021 2 Ch. B75. 

1639. Unless express or implied 

direction to contrary.] — Mostyn v. IMostyn, No. 
1074, ante, 

1640. .] — A limitation by settle- 

ment of a fund vested in trustees, upon trust, to 
pay the income to M. for lif(% & at her death “ to 
pay or transfer the capital to all her children, 
except her eldest or only son, in equal shares at 
their respective ages of twenty-one years,” confers 
a vested interest on .all tht^ children of M. who 
attain twenty-one, although they may die Indorii 
the period of division. 

A younger son .attained twenty-onc', A tluni 
became the eldest by th(‘ death of Ins tdder brotht'r 
before the period of division: — Held: as there 
was no reason shown by the settlement for exclud- 
ing the eldest son, such as his .accession to .another 
estate, the share that was vested in tlie younger | 
son was not devested by his becoming the eld(‘st. 

If the direction had been at th(‘ death of the 
ten<ant for life to pay A divide tlio fund to & 
among the other cest\d gae trusts simply, Iheir 
interests would h.ave' vested on the execution of the 
settlement or on their respective births of both 
.afterwards . . . but the super-added words that 
t.he division is to be on the children .attaining 
t went y-one have no r(‘f(‘rence to .anytliing excepting 
theii’ personal qualification by Rriiving at that 
age (Page-Wood, V.-(\). lie Tjiekd’s Settle- 
ment (1857), 3 K. A ,r. 375 ; 2(1 J.. J. Vh. 514 ; (>9 
R. R. 1151. 

Jnnolation: — Consd. Dennilc >\ Winniiigton (lS8i), 20 

Ch. D. 382. 

1641. - - -.| -CniouE V. LartvINs, 

No. 1594, ante. 

1642. .1 ~Ry a marriage settle- 

m(»nt funds were settled uj>on tlie wife for life, 
witli remainder to the children of the marriage 
in equal shares, “to be a vested interest at their 
ages of twenty-one years,” with .a gift over to the 
husband in the event of all the children dying 
under twenty-one, & .a reversion to the settlor 
in the event of there being no child boiai, but no 
clause of survivorship & accruer as to sh.arcs of 
children dying under twenty-one. There w(*re live 
children, ot whom four attained twenty-one, A 
the fifth died an infant ; — Held: the whole fund 
vested in the four children wlio att.ained twenty- 
one . — Re Colley’s Trusts (1809), L. R. 1 Eq. 


496 ; 14 W. K. 528. 

1643. — — Land directed to be sold for payment 
of portions.] — Lands devised to be sold for pay- 
ment of portions, one of the children dies .after the 
poi*tion becomes due, & before tlie land .sold, the 
administrator is entitled to the money. Rar- 
THOLEMEW V. Meredttii (r/Zia.9 Mooreiiead) (1087), 
I Vern. 276 ; 23 E. R. 468. 

Annotation : — Reid. Heuty v. Wroy (1882), 21 Ch. D. 332. 

;X644. .] — Salisbury (Earl) v. Rennet 

(1091), 2 Vern. 223; Nels. 170; 23 E. R. 744; 
ajfd. sub nom. Bennett v. Salisbury" (Lord), 
Freem. Ch. 118, H. L. ^ ^ ^ 

Annotations Bertie v. Faiilkland (1698), 3 Cas. 

in Ch. 129 ; Hervey v, Aston (1738), West temv^ Hard. 
350 . _____ 


C. Portion Payable on Event Not Personal to 
Portionist. 


(a) Out of Realty. 

1645. General rule — Portion raisable on hap- 
pening of event — Though portionist dead.]— By a 

marriage settlement a term for years is created to 
raise £5,000 portion for daughters, payable at their 
age of twenty-one or marriage ; proviso if any of 
the daughters attain the age of twenty-one or 
marry in tlie fatlier’s lifetime, then the^ portion 
to be paid within a year .after the father’s death. 
Also if any of the daughters die before her portion 
Iiayahlo or before her age of twenty-one or 
marriage, her share to go to tlio survivor ; there 
was issue a son A three daughters, the first of whom 
married A received lier portion ; the second 
attained twenty-one, martied A died without 
issue, A her husband administered ; the third 
d.aughtt*r survived both her sistei's ; 1 ‘esolved the 
husband as administrator of tlio second daughter 
is entitled to her share of the £5,000, she having 
livt'd to twenty-one, so that tlie right vested in her, 
A the p.ayment was only suspended till her father’s 
d(‘at4i. - Pitfield’s Case (1728), 2 1*. Wins. 513 ; 
21 E. R. 811, L. C. 

1646. .] — I’ortions in a settle- 
ment by a term after mother’s deatli for defts., 
to grow due A payable at tw(mty-onc or marriage, 
etc., one daughter liaving, afl(‘r twemty-ono A 
marriage, died in life* of mother, her portion sh.all 
go to h('r repr(*sent.atives, A not to her sister. 

On the* ceinstruction of the words due A p.ayable, 
as well as on the nature A reason of tlu* thing, A 
also from tlicir use in other parts of the clause, they 
must be* relative to the* times before fixed, twenty- 
one or mariiage^ (Lord Rardwicke, C. ). 
Emperor v. Rolfe (1718-9), 1 Vos. Sen. 208 ; 27 


E. R. 9S6, L. C. 

Annotations : -FoWd. Cliolmonelclov v. Me j rick (17^8), 1 
EeH, 7 7 Apld VVilliB r. Willis ( 1790).^ 3 Ves. 51 . Distd. 
Hope r. Clifelcn (1801). 6 Ves. PJl). Consd. Fry Sherborne 
(1829), 3 Sim. 213. Apld. Evans n. Seott (1847), 1 H. L. 
( 13 ; Swallow v. Binns (185.')). 1 E- 

r. Dover (1861), 4 New Hop. 136. Pistd. /fr Wilnmtt a 
3 ’rimts (181)9) L». H. 7 Ee|. 532. Expld. CJjoll V. Chell 
(1875) 23 W ’iL 252. Apld. Wakcheld r. MatYet (1885). 
10 ApIk Cas 422. Refd. Fowls i). Biiniott (18()4), 9 Veh. 
428 ; 8'chenck v, Leprh (1801), 9 Vi'h. .100 ; Mcndham i. 
WilliHuiH L. li. 2 )0q. 3U(( : JCasLwooU ». Lookwootl 

(1867), L. K. 3 Eei. 487 ; JeiycH v. ►Ravage ( 187 o), 10 Cb. 
App. 5.58,11.; Day r. Kaelc'lilto (1870), 3 Ch. D. 6v)4 ; 

Hamlet, Stephen r. Cumilnfrham (1888), 38 Ch. D. 183. 

1647. - - -1 — having a daughter 

thirty years old, settled his estate on liimself A 
wife fe)r their lives, re*mainder fe)r five hundred 
years, rcmaind(*r over, A declared the trust of the 
t(‘rm to raise alter the death of him A his wHe, 
£850 for his daughter, her exors. A administrators. 
The daughter died in the lifetime of lier father 
Held : her representatives wore entitled. — Smith 
V. Partridge (1755), Arab. 266 ; 27 E. R. 177. 

.] — Term to commence 

aftd* the fatlier’s death, to raise portions for 
younger children, in such shares A proportions as 
iio bhould appoint, foi- want of appointment, 
equally, to sons at twenty-one, to dauglitcrs at 
twenty-one oi' marriage, io be T’aid immediately 
after the deeeaso of tlie father ; with survivorship 
in case of the death of a child before its portion 
sliould become duo & payable. Ihc father died 
without making any appointment Held ; the 
portions vested at twenty-one or marriage during 
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Sect* 5. — PoHiovs: Sub-sect. 8, C. (^).l 

Willis V. Willis (1796), 3 Ves. 51. Consd. Hope r. Clifden 
(1801), 6 Ves. 499. Apld. Evans v. Scott (1847), 1 H. L 
Cas. 43. Reid. Powis v. Bnrdett (1804), 9 ves. 428 
Driver r. Frank (1814), 3 M. & S. 25. 

1649. -.] — (kivenant in marriap:e 

articles, that in case the father should happen to 
die leaving issue male, & one or more younger son 
or daughter, to raise portions : if but one then 
living £1,000, if two £1,200, if three £1,500, to be 
paid at their respective ages of twenty-one, or 
marriage, in such proportions as the survivors of 
the father & mother should direct, in default of such 
direction, equally : — Held : the share of a son who 
attained tweni y-one was vested tliough lie died in 
the father's lifetime. — R ooke v. Rooke (1761), 2 
Eden, 8 ; 28 E. R. 797. 

1650. .] — Woodcock v. Dorset 

(Duke) (1792), 3 Bro. C. C. 509 ; 3 Ves. & B. 82, n. ; 
29 E. R. 704, L. C. 

Annotations: — Folld. Hope v. Clifden (1801), 6 Vos. 499. 
Distd. Schenck r. Loeb (1804), 9 Ves. 300. Consd. Fowls 
r. Bnrdett (1804), 9 Ves. 428 ; Howjrravev. Cartier (1814), 
Coop. G. 6(>. Apld. Maitland v. Chalie (1822), 6 Madd. 
213. Coni^. Fry v. Sherborne (1829), 3 Sim. 243. Apld. 
Bulmer r. Jay (1830), 4 Sim. 48. Consd. Wbatford u. 
Moore (1837), 3 My. & Cr. 270 ; Jeffery t\ Jeffery (1849), 
17 Sim. 26. Distd. B^dbesea v. B 3 dhosea (1854), 23 L. J. 
Ch. 1004. Apld. Jackson v. Dover (1864), 4 New Rep. 
136. Expld. Jeyea v. Savag'e (1875), 10 ()b. App. .555. 
Refd. Driver v. Frank (1814), 3 M. & S. 25 ; Spencor v. 
Spencer (1836), 5 L. J. Cb. 310 ; Woodhouso v. Wood- 
house (1841), 5 Jur. 404 : Evans r. Scott (1847), 1 H. L. 
Cae. 43 ; Bailie r. Jackson (1853), 1 Sm. & G. 175 ; Jopp 
V, Wood (1860), 28 Beav. 53 ; Currie r. Larkins (1864), 4 
De G. J. & Sm. 245 ; Whitman r. Aitken (1866), L. R. 2 
Eq. 414 ; Re Watson’s Trusts (1870), 39 L. J. Ch. 770 ; 
Jie Orlebar’s Settlmt. Trusts (1875), L. R, 20 Eq. 711 ; 
Trebarne r. Layton (1875), L. R. 10 Q. B. 459 ; Day v. 
Kadcliffe (1876), 3 Cb. D. 654 ; Re Bali, Slattery v. Bali 
(1887), 36 Cb. D, 508 ; Rc Hamlet, Stephen v. Cunningham 
(1888), 38 Ch. D. 183. 

— Settlement on marriage 
to the use of the husband for life ; remainder to 
trustees for five hundred years in trust after the 
death of the husband, not before unless with his 
consent as therein mentioned, to raise portions 
for younger childi*en, to be paid in such shares, 
& at such times, as the husband <te wife should 
appoint ; in default of appointment to be paid, 
if but one besides an eldest or only son, £5,000, if 
two, £6,000, if tliree, £8,000, & if four or more 
£10,000 equally ; to be paid respectively at 
twenty-one, or marriage of daughters if after the 
age of sixteen, if .ouch times of payment happen 
after the death of the husband ; if in his life, then 
within twelve months after his decease, & not 
before, unless with such consent : provided, that 
if any of such younger children should die before 
his, her or their portions should become payable, 
so that the number should be reduced to less than 
four, no more should be raised than what would 
make the whole sum for the portion of the survivor 
or survivors of such younger children equal to the 
sum originally limited for the portion or portions 
of such child or children, if one, two, or three. 
Three younger children only survived their father ; 
but more than four had attained twenty-one. The 
sum to be raised is £10,000. 

If but one had remained, attaining the age of 
twenty-one, but dying in the lifetime of the 
parent, it is clear that must have been a vested 
interest; for there are no words to make it sink 
for the benefit of the inheritance (Lord Lough- 
borough, 0.).— Willis v. Willis (1790), 3 Ves. 
51 ; 30 E. R. 888, L. C. 

Aniwtafiona Hope v. Clifden (1801), 6 Ves. 499. 

Consd. Fry t; Sherborne (1829), 3 Sim. 243. Rold. Fowls 
r. Burdett (1804), 9 Ves. 428; Driver v. Frank (1814), 

3 M. rtC S. 25. 

1052, 1 — Portion vested in the 

case of parent & child by implication from the 


whole settlement, against express words ; & a 

clause of survivorship upon the death of a child, 
before the portion should become payable, was 
upon the authorities construed, before it should 
be vested. — H ope v, Clifden (Lord) (1801), 6 
Ves. 499 ; 31 E. R. 1164, L. C. 

Annotations: — Consd. Schenck v. Logb (1804), 9 Vo^ 300. 
Apld. Foulott V. Poulett (1821), 6 Madd. 107. Consd. 
Fry V. Sberbomo (1829), 3 Sini. 243. Refd. King v. Hake 
(1804), 9 Ves. 438 ; Powis v. Bnrdett (^1804), 9 Vos. 428 ; 
Driver v. Frank (1814), 3 M. & S. 25 ; Howgrave v, Cartier 
(1814), Coop. G. 66; Clutterbuok v. Edwards (1832), 2 
Russ. & M. 577 ; Wbatford v. Moore (1837), 3 My. & Cr. 
270 ; Evans v. Scott (1847), 1 H. L. Cas. 43 ; Re Yates’s 
Trust (1851), 21 L. J. Ch. 281 ; Bythesea v. Bytbosea 
(1854), 23 L. J. Cb. 1004 ; Currie v. Larkins (1864), 4 Do 
G. J. &; Sm. 245 ; Eastwood r. Lockwood (1867), L. R. 
3 Eq. 487 ; Joyes v. Savage (1875), 10 Ch. App. 558, n. 

1653. .] — Trust, in case husband 

& wife shall at the death of the survivor leave any 
child or children, & such child or children attain 
twenty-one, to convey to such child, if but one ; 
& if there shall be more than one child, who shall 
live to attain twenty-one, to convey to siich 
children, who shall attain twenty-one, according 
to the appointment of the father, or the mother, 
surviving ; in default of appointment, equally, at 
twenty-one, with survivorship ; & if both parents 
die without leaving any child, etc., remainder to 
the father, vested in children, having attained 
twenty-one, who died in the hfe of one parent, 
with those, who survived both. — King v. Hake 
( 1804), 9 Ves. 438 ; 32 E. R. 671. 

Annotations: — Distd. Swallow v. Blnns (1855), 1 K. & J . 
417. Consd. Dalton v. Hill (1802), 6 L. T. 446. 
Refd. Howgrave v. Cartier (1814), 3 Ves. & B. 79 ; Jack- 
son t?. Dover (1864), 4 New Hop. 136 ; Jeyes r. Savage 
(1875), 10 Ch. App. 558, n. 

1054. .] — Term in trust, after 

the decease of the father, in case he shall leave a 
younger child, etc., to raise portions ; to be paid 
according to appointment, <te in default, etc., at 
twenty-one or marriage ; with a provision for 
advancement in the life of the father by his 
direction, & survivorship upon the death of any 
child, before the i)ortion shall be payable ; &, if 
there shall be no such child, or all die before the 
portions become payable, not to be raised. Vested 
in an only younger child ; who, having attained 
twenty-one, died in the life of the father ; no 
appointment having been made. — Powis v. Buk- 
DETT (1804), 9 Ves. 428 ; 32 E. R. 667. 

Annotations: — Consd. King r. Hako (1804), 0 Ves. 438. 
Apld. Maitland v. ChaUe (1822), 6 Madd. 243 ; Fry r. 
Soorborne (1829), 3 Sim. 243 ; Walker v. Simpson (1855), 

1 K. & J. 713. Distd. Whitman v. Aitken (1866), L. R. 

2 Eq. 414. Refd. Howgrave v. Cartier (1814), Coop. G. 
66 ; Clutterbnck v. Edwards (1832), 2 Russ. &; M. 677 ; 
Wbatford v, Moore (1837), 3 My. & Cr. 270 : Woodhouse v. 
Woodbouse (1841), 6 Jur. 404 ; Re Yates’s Trust (1851), 21 
L. J. Ch. 281 ; BaiUe v. Jackson (1853), 1 Sm. & G. 175 ; 
Bythesea r. Bythesea (1854), 23 L. J. Ch. 1004 ; Malden v. 
Maine (1855), 2 Jur. N. S. 206 ; Re Ball, Slattery v. Ball 
(1888), 59 L. T. 800. 

1655. .] — Power of appointment 

n a marriage settlement held to comprehend, as 
its objects, all the children of the marriage, & not 
bo be confined to such of the children only as 
should be living at the death of the survivor of 
he parents. 

If the settlement clearly & unequivocally makes 
>he right of the child to a provision depend upon 
ts surviving both or either of the parents, a ct. 
of equity has no authority to control that dis- 
position. If the settlement is incorrectly or 
ambiguously expressed, if it contains conflicting 
& contradictory clauses, so os to leave in a degree 
uncertain the period, at which, or the contin^ncy 
upon which, the shares are to vest, the ct. leans 
B&x>ngly towards the construction, wliich gives 
a ve^d interest to the child, when that child 
stands in need of a provision (Grant, M.R.). — 
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HowgrAvej V. Cartier (1814), Coop. G. 06 ; 3 
Ves. & B. 79 ; 35 E. 11. 479. 

Annotations : — Apld. Hotchkin v. Humfrey (1817], 2 Madd. 
65 ; Perfect v. Ciirzon (1820), 5 Madd. 442. Gonsd. 
Fitzgerald u. Field (1826),! Russ. 410. Apld. Torres v. 
Franco (1830), 1 Russ. & M. 649. Consd. Clutterbuck v, 
Edwards (1832), 2 Russ. & M. 577. Apld. Whatford v, 
Moore (1837), 3 My. & Cr. 270. Distd. Woodhouso v. 
Woodhouse (1841), 5 Jur. 404. Consd. Bouverie v. 
Bouverie (1847), 2 Ph. 349: Bythesea v. Bythesea 
(1854), 23 L. J. Ch. 1004. Distd. lie Morse’s aettlmt. 
(1855), 21 Bear. 174. Consd. Remnant v. Hood (1860), 1 
L. T. 423. Distd. lie Wollaston’s Hettlmt. (1860), 27 Beav. 
642. Consd. Dalton v. HIU (1862), 6 L. T. 446. Apld. 
Dixon V. Barkshlre (1865), 34 Beav. 637. Consd. Re 
Hamlet, Stephen v. Cunningham (1888), 39 Ch. D. 426. 
Refd. Poulett V. Poulett (1821), 6 Madd. 167 ; RammeU v. 
Gtllow (1845), 15 L. J. Ch. 35 ; Farror v. Barker (1852), 9 
Hare, 737 ; Bailie v. Jackson (1853), 1 Sm. & G. 175; 
Swallow V. Binns (1855). 1 K. & J. 417 ; Currie v. Larkins 
(1863), 9 L. T. 638 ; Jackson v. Dover (1864), 2 Hem. & M. 
209 ; Jeyes v. Savage (1875), 10 Ch. App. 555 : Day v. 
liadclltfe (1876), 3 Ch. 1). 654 ; Wakefield v. MafCet (1885), 
10 App. Cas. 422 ; lie Roberts, Porcival v. Roberts, [1903] 
2 Ch. 200 ; lie Poultney, Poultney v. Poultnoy, L1912] 
1 Ch. 245. 


1656. By a marriage settle- 

ment a term was created for raising portions for 
daughters in case the father should die without 
issue male, such portions to be paid at twenty-one 
or marriage, but if the daughters should attain 
that age or be married in the lifetime of the father, 
then within six months after his decease. But if 
all the daughters died before their portions became 
payable, then the fund was not to be raised. 
There was issue of the marriage a daughter <fe only 
child ; she attained twenty-one &; married, & 
afterwards died in her father’s lifetime ; the father 
died without issue male ; — Held : tlie daughter’s 
representatives were entitled to lier portion. — 
Fry V. Sherborne (Lord) (1829), 3 Sim. 243 ; 8 
L. J. O. S. Ch. 25 ; 57 E. R. 990. 

Annotations : — Befd. Whatford v. Mooro (1836), 7 Sim. 574 ; 

Henderson v. Kennicot (1848), 2 Do G. & Sm. 492; 

SwaUow V. Binns (1855), 1 K. & J. 417. 


1657. .] — A portion was made 

payable to children at twenty-one, or marriage, 
whichever should first happen after the death of 
the parent ; but if in his lifetime, then within 
three calendar months after his death ; <fc it was 
afterwards provided, that if any child should die * 
before his portion should become payable, his share 
should go to the surviving children ; one of the 
children married, & died in the lifetime of the 
parent ; — Held : her portion did not go over, but 
belonged to her administrator. — Wakefield v. De 
Burgh (1835), 4 L. J. Ch. 215, 

1658. .] — By an indentm’o of 

Feb. 1794, being the settlement made on the mar- 
riage of C, <&; M., a term of five hundred years was 
limited to trustees upon trust, after the decease 
of the husband & wife, to raise the sum of £1,000 
for the portion of each & every of the younger 
children of the marriage, the portions of the sons 
to be paid at twenty-one, the portions of daughters 
at twenty-one or marriage, if such events sliould 
happen after the decease of the survivor of the 
husband & wife ; & in case any of the younger 
sons should die or become an eldest or only son 
before twenty-one or any of the daughters should 
die before twenty-one or marriage, or before their 
respective portions should become vested, then & 
in each such case the portion or portions of the child 
or children so dying, etc., was, or were to go, survive 
& accrue to the surviving younger children, to be 
paid at the same time as their original portions ; 
— Held : looking at all the clauses of the settle- 
ment, such survivorship was intended to include 
the shares of children dying in the lifetime of the 
tenant for life, under rwenty-one & unmarried, 

& therefore thiie surviving children, applts., were 
entitled to call upon the trust^^es of the term to 


raise the sum of £7,000, being the portions under 
the settlement of seven children, four of whom, 
however, had died during the hfetimo of their 
parents, under twenty-one & unmarried. 

The rule is well established that if portions or 
legacies are made payable on an event personal to 
the party to be benefited, &; such partly die before 
the event happen, the portion or legacy is not to 
be raised out of the land ; but if the payment is 
postponed until the happening of an event not 
referable to the person of the party to he benefited, 
but to the circumstances of the estate out of which 
the portion or legacy is to be paid, as on the death 
of a tenant for life, then it is raisablo after the 
event, although the term out of which it is to be 
raised has not arisen, in consequence of the party 
to be benefited not being in esse when the eyent 
happens (Lord Cottenham, C.). — Evans v. Scott 
(1847), 1 K. Ij, Cas. 43 ; 9 L. T. O. S. 509 ; 11 Jur. 
291 ; 9 E. IL (i()0, II. L. 

1659. .] — Swallow v. Binns, 

No. 1581, ayite. 

1660. .] — (1) An estate was 

charged with portions for younger children “ to be 
raised & levied ” after tlio deceasi^ of the tenant 
for life, “ & to be forthwitli paid <fc payable ” : — • 
Held : a younger c*luUl, who attained twenty-one, 
but died in the lifetime of the tenant for life, took 
a vested interest. 

(2) Legacies or portions charged on real estate, 
<te payable at a futiirt^ time, do not vest until the 
time appointed for payment. Upon the death of 
the legatee or portioner before the time appointed 
for payment, they lapse, or sink into the inheritance. 
If, however, the payment of tbe legacy or portion 
is postponed, not from any consideration personal 
to the legat()e or portioner, but for the convenience 
of the estate, the legacy or portion wiU, notwith- 
standing, vest in the legatee or portionc^r before^ 
the time of payment. — R emnant v. Hood (1800), 
2 He G. F. & J. 390 ; 30 L. J. Ch. 71 ; 3 L. T. 485 ; 
6 Jur. N. S. 1173 ; 15 E. R. 071, L. JJ. 

Annotations : —As to (2) Consd. Honty Wroy (1882), 21 

Ch. D. 332. Befd. Davis v. Huguculn 18(53), i Hem, & 

M. 730. 

1661. — .] — Jackkon V. Hover, No. 

1591, ante. 

1662. — .] - The rule fliat the ct . 

leans to a construction that gives a portion fo 
each child that lives to require it applies to wills 
as well as setl lerncnts. 

Testatrix after giving a life interest in real 
estate to her thri'C daughters, directed the share 
of each daughter to be applied in tlie maintenance 
of the cliildren of such daughter who survived 
her till they attained twenty-one, then the share 
to be theirs. In cas'' of the death of all the 
cliildren of a daughter under twenty-one, testatrix 
gave the share to th(i other daughters : — Held : 
a child of a daughter who attained twenty-one, 
& died in his mother’s lifetime, took a vested 
interest. — /fc Knowles, Nottage v. Buxton 
( 1882), 21 Ch. H. 806 ; 51 L. J. Ch. 851 ; 47 L. T. 
161 ; 31 VV. R. 182. 

Annotation : — Rafd. Re Hamlet, Stoplien v, Cunningham 

(1888), 38 Ch. D. 183. 

1663 . .] — By a marriage settle- 

ment lands were convoyed upon trust for husband 
& wife successively for life, & after the death of 
the survivor, “ to levy out of the said lands & 
premises . . . the sum of £3,000 ... to bo 
divided to & among all the children of the said 
intended marriage, save & except such child 
& children as under the limitations aforesaid 
shall succeed to the enjoyment of the lands & 
premises hereby conveyed ... in equal shares 

s s 2 
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Sect, 5. — Portions: Svh’-sect, 8, C. jo) jh).] 

& proportions as tenants in common <fe not as 
joint tenants, the share of such child or children 
{IS shall be a son or sons to be paid to him or 
them upon his or their respectively arriving at 
the full age of twenty-one years, & the share 
or shares of such of them as shall be daughters 
to be paid upon their respectively arriving at 
their full age of twenty-one years, or day or days 
of marriage, whichever shall first happen. Pro- 
vided always that such marriage during minority 
shall be had by & with the consent & approbation 
of ” the parents “ or the survivor of them : with 
interest for the same by way of maintenance at 
the rate of £6 by the hundred, to be computed 
from the day of the death of the survivor of ’’ 
the parents, “ with benefit of survivoi*ship to the 
survdvors or survivor of such children if any 
of such childi'en shall die before his, her, or their 
share or shares shall become payable unm{irried 
&; without leaving issue as aforesaid, it being 
the true intent & meaning of these presents 
that none of the children of the said intended 
marriage, who under the limitations herein con- 
tained shall become entitled to an estate in posses- 
sion in any part of the lands iSc premises hereby 
conveyed . . . shall be entitled to any part of ” 
the said sum. A son attained twenty-one & 
died in the lifetime of his fath(T : — Held : there 
being no words indicating a clear intention to 
make the vesting of children’s shares contingent 
on their surviving both parents, the son took a 
vested interest in his share on attaining twenty- 
one. — Wakefield v, Maffet (18S5), 10 App. Cas. 
422 ; 55 L. J. Ch. 4 ; 53 L. T. 109, 11. L. 

1664. Exclusion of rule —Construction of settle- 
ment — Vesting conditional on survival of por- 
tionlst.] — By marriage settlement, a term is 
created for raising £100 a piece for younger 
children, to be paid them witliin a year after the 
father’s death, &: with interest from his death ; one 
of the children dies after the father, but within 
a year after his death, the portion not being 
raised : — Held : it should sink in the inheritance, 
& not be raised for the benefit of its representative. 
— Tournay V. Tofrkay (1700), Free. Ch. 290; 
2 Eq. Cas. Abr. (554, pi. (5 ; 24 E. 1C 139, L. C. 
.Annotations Ref d. King v. Withers (17.'i5), Cas. temp. 

Tall). 117 ; Poycot v. Cotton (1738), 1 Atk. 552 ; llcrvoy 
V. Aston (1738), West temp. Hard. 3.50 ; Ernes v. Hancock 
(1742), 2 Atk. 507 ; Teynham r. Webb (1751), 2 Vc.s. Sen. 
198 ; God^vin v. Monday (1783), 1 Bro. C. C. 191 ; llenty 
r. Wrey (1882), 21 Ch. D. 332. 

1665. .] — Term raised to secure 

daughters’ portions. Trust thereof declared, that 
if the husband should leave no heir male by the 
marriage, & should leave a daughter or daughters, 
then the trustees to raise portions payable to 
daughters at twenty-one or marriage ; proviso, 
that if the husband should die without leaving a 
daughter living at his death, then the term to 
cease. There is no issue male by the marriage ; 
but there is a daughter who attains twenty-one 
& marries. Mother died, & daughter died in 
father’s lifetime leaving issue ; her husband 
administered to her, he shall have no portion, — 
WiNGRAVE V, Palgrave (1717), 1 P. Wms. 401 ; 
24 E. R. 444, L. C. 

Annotations: — Consd. Fry v, Sherborne (1829), 3 Sim. 243. 
l^fd. Chobnondeley v. Moyrlck (1758), 1 Eden, 77 ; Hope 
V. CUfden (1801), 6 Ves. 499 ; Powis v. Burdett (1804), 
9 Ves. 428 ; Howgrravo v. Cartier (1814), Coop. G. 66 ; 
Hotchkin v. Humfroy (1817), 2 Madd. 65 ; Fitzgerald v. 
Field (1826), 1 Russ. 416 ; Qntterbuok v. Edwards (1832), 
2 Rii88._& M. 577. 

1666. .] — Gadon V, Raynes 

(1732), 2 Eq. Cas. Abr. 662, pl. 2 ; 22 E. R. 647. 

1667. ,] — Power to husband & 


wife to charge a term of years in lands with such 
sum or sums of money, not exceeding £200 for 
their two daughters, A. & B., as the husband & 
wife should appoint, & in failure of their joint 
appointment, as the survivors should appoint, 
with interest from such time as the term of years 
should commence in possession, & not before. 
The term was not to commence in possession 
until after the death of the survivor. Husband &; 
wife, in execution of the power, directed the £200 
to be equally divided between the two daughters 
six months after the decease of the father & mother ; 

if either of them died before payment, or the 
money became due, then the share of her so dying 
to be laid out for the benefit of her exors. One 
of the daughters died after the appointment, <fe 
before the time of payment. This was a good 
appointment to the daughters themselves, &; the 
appointment to exors. was void ; but aa one of the 
appointees died before time of payment, her share 
sank into the estate. The joint appointment, 
having appointed the whole, the share of the 
daughter who died was not the subject of any 
further appointment. — Brown v, Nisbett (1750), 

1 Cox, Eq. Cas. 13 ; 29 E. R. 1040, L. C. 
Annotation : — Consd. Webster v. Boddington (1848), 10 Siin. 

177. 

1668. .] — Marriage settlement on 

husband & wife for life, trust term if no issue 
male, or if all should die without issue male before 
twenty-one years, to raise portions for daughters, 
etc. A son attained twenty-one, but died in 
father’s lifetime without issue male. The portions 
not raisable. — Worsley v, Granville (Earl) 
(1751), 2 Ves. Sen. 331 ; 28 E. R. 214, L. C. 
Annotation : — Held. Clinton v. Seymour (1 799), 4 Ves. 440. 

1669. .|— Loder V. Loder, No. 

1412, ante. 

1670. .] — Howgrave V. Cartier, 

No. 16,55, ante, 

1671. .] — By a settlement before 

marriage, whereby lands given to trustees for 
five hundred years, in trust that, if the intended 
husband & wife should leave one or more daughter 
or daughters, younger son or sons, that should be 
living at the time of the decease of the survivors 
of them, the trustees should raise, etc., £2,000 for 
the portion or portions of such daughter or 
daughters, younger son or sons, the same to be 
paid to such daughter, if but one, & no younger 
son, at eighteen or marriage ; & to such younger 
son, if but one. & no daughter, at twenty-one, 
with allowance for maintenance in the meantime, 
etc. ; & if there shall be more than one daughter 
or younger son, then to be paid to such daughter 
or daughters at eighteen or marriage ; & to such 
younger son or sons at twenty-one years, etc. : — 
Held : the settlement did not vest anything in 
children who died before the decease of the 
surviving parent. — Hotchkin v, Humfrey (1817), 

2 Madd. 65 ; 56 E. R. 259. 

Annotations : — Refd. Fitzgerald v. Field (1826), 1 Russ. 416 ; 

Fry V. Sherborne (1829), 3 Sim. 243 ; Clutterbuck v. 

Edwards (1832). 2 Russ. & M. 577 ; Whatford v. Moore 

(1837), 3 My. & Cr. 270 ; SwaUow v, Binns (1855), 1 K. & J. 

417. 

1672. .1 — (1) In a marriage 

settlement, the father of the wife, after making a 
provision for her during her life, covenants, that, 
in case there shall be a child or children of the 
marriage living at her decease, he will pay £3,000 
to such child or children on their attaining twenty- 
one, or, if they shall have attained that age in their 
mother’s life time, at her death ; in the directions 
that are afterwards given for the distribution of 
the sums in different events among the children 
of the marriage, & their issue, no reference is 
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made to tlio contingency of their surviving the 
mother ; & though there is an express enumera- 
tion of the cases in which the money is not to be 
payable, the death of a child in the mother’s life 
time, after having attained twenty-one, is not 
specified as one of those cases : — Held : the 
interest, which a child who has attained twenty- 
one takes in these sums, remains contingent during 
the life of the mother ; there not being enough in 
the subsequent clauses to control the plain words 
of the covenant. 

(2) In the same settlement, the father cove- 
nants to pay upon the death of the husband 
£2,000 to the eldest or only son of the marriage : 
— Held : this covenant is controlled by subse- 
quent clauses, so as not to give a vested interest 
upon the death of the father to an only son who 
was then under age. — Fitzgerald v. Field (1820), 
1 lluss. 416 ; 4 L. J. O. H. Ch. 170 ; 38 K. R. 162. 
Annotations: — Consd. Swallow v. Binns (185.0), 1 K. & J. 
417. Reid. Fry v. Sherbonio (1829), 8 Sim. 213 : Whal- 
ford V. Moore (1837), 3 My. 6c C"r. 270 ; PJckford v. Broun, 
Brown v. Brown (1856), 2 K. 6c J. 42G. 

1673. .] — A term was created by 

a marriage settlement, uTion trust, in case the 
intended husband should die, leaving issue by tlie 
intended wife an eldest or only son, who should 
attain twenty-one, or die before that, if l(‘aving 
issue & one or more younger child or cliildren ; 
then, after the several deaths of the husband 
wife ; the commencement of the term, but not 
sooner, unless with the consent of the liusband, 
to raise portions for the younger children, there 
being an elder or only son, or the hens of the body 
of such son, then living, such portions to be paid 
to daughters at eighteen or days of marilage. 
which should first happen after the several deatlis 
of husband & wlfe^ otherwise within three months 
after the death of the survivor of tliem ; — Held: 
the representatives of a daughter who attained 
eighteen married, A died in the lifetime of her 
parents, were not entitled to her portion, — What- 
i^^ORD V, Moore (1837), 3 My. & (Jr. 270 ; 6 L. ,1. 
(Jh. 378 ; 40 E. R. 928, L. C. 

Annotations : — Consd. Jackson v. Dover (1804), 2 Jlcm. 6c M. 
209. Apld. Jeyes v. Savajfo (1875), 10 Ch. App. 555. 
Consd. Day v. BaacUlTo (1870), 3 Ch. D. 651. Refd. 
Jlammoll v. Gillow (1815), 15 L. J. Ch. 35 : Re Williaius 
(1849), 12 Boav. 317 ; Farrer v. Barker (1852), 9 Hare, 
737 ; Swallow v. Binns (1855), 1 K. 6c J. 417 ; llemuant 
V. nood (1800), 2 Do G. F. 6c J. 390 ; Rc Ilamlet, Stephen 
V. Cunningham (1888), 38 Ch. D. 183. 

1674. .] — A clause in a will pro- 

vided for the date at which the interest should 
vest in the case of sons, namely, twenty-one. It 
then provided for the date of the vesting in the 
case of daughters, namely, twenty-one or mairiage. 
These two provisions were in a continuous sentence, 
<fe at the end of tlie words dealing wdth the case of 
daughters came the following passage, “ if the 
same respectively shall happen after the death of 
H., the father, but if the same should hai)pen in 
his lifetime, tlien immediately after his death.” 
Resp., as mtgee. of B.’s one-third share of a 
portion of £6,000, claimed to have a sum of £2,000 
raised, notwithstanding that B. had died in the 
lifetime of liis father, H. ; — Held : according to 
the canon of construction it had been the practice 
to construe a deed providing portions as vesting 
the portions at twenty-one, or, in the case of I 
daughters’ marriage, unless the deed throughout | 
aU its provisions clearly treated the vesting as | 
contingent on the portioner surviving the parent, 
& therefore the one-third share of the portions 
sum became vested in B. on his attaining the age 
of twenty-one, & was not contingent on his sur- 
viving his father. — ^Waller c. Stevex\>on (1912), 
56 Sol. Jo. 066, H. L. 


(&) Out of Personalty, 

1675. General rule — Portion payable on hap- 
pening of event — Though portionist dead.] — By a 

settlement made previous to the marriage of A. 
& B. certain exchequer annuities were vested in 
trustees, in trust for the husband for life, then to 
the wife for life, & after both their deaths, for the 
children of the m<aiTiage equally, if more than 
one ; & if but one, for such only child ; to be 
assigned over to such child or children respec- 
tively, at their ages of twenty-one, happening 
after the death of tlie survivor of the father & 
mother ; but if either of the children should attain 
twenty-one during the joint lives of the father & 
mother, or the life of the survivor, then his or her 
shai-e was to be paid within three months after 
tlie death of sucli survivor. But if there should 
be no children of the marriage, or being sucli, all 
of them slioiild die before their shares should 
become transferable as aforesaid, then the annui- 
1 lies were to go to tlie survivor of the husband 
wife. There was issue only one son, who attained 
twenty -one, but died in tlic lifetime of his mother, 
who survived her husband. Upon a question 
between her 65 the son’s exor., who was entitled 
to these (‘xehequ(*r annuities it was held, that they 
became vestinl in the son on his attaining twenty- 
one, k> were transmissible A devisable by him, 
notwithstanding lie died in liis mother’s lifetime. 
- — Jeffreys v, Reynous (1767), 6 Bro. Pari. Cas. 
398 ; 2 E. R. 1158, II. L. ; affg. 8. V. sub nom. 
Reynous v, Jeffreys (1766), 2 Eden, 365, L. 0. 
Annotations : — Consd. Schcnck r. Lcgh (1804), 9 Vca. 300 ; 

Fry r. Shorborno (1829), 3 Sim. 213. Reid. Eaton v, 

Hewitt (1862), 1 New Bep. 10. 


1676.- .] — Portions to be paid or 

transferi'ed at t went y-onc or marriage ; if in the 
hves of tlie parents, entitled for life, not to be 
paid, assigned, or transferred, till their decease; 
with survi vo’ .>^liiii in case of the death of any 
before his, lier or tlioir, shares should be payable, 
etc., vested at twenty-ono or marriage in the life 
of the parents. Qii, : upon a further proviso for 
a limitation over in the event of no child living 
at the death of tlie survivor of tlie parents, or the 
dcatli of all, before the fund should be so, as afore- 


said, payable, etc., whcUier contingent. — SciiENCK 
r. Legii (1803), 9 Vcs. 300 ; 32 E. R. 618. 

Annoiaiions : — Apld. Bayard v. Smith (1808), 14 Vcs. 470. 

Consd. Walker v. Main (1819), 1 Jac. 6: W. 1 ; Clutter- 

buck r. Edwards (1832), 2 Russ. 6c M. 577 ; Raminell v. 

Gillow (1845), 15 L. J. Ch. 35. Refd. Howgravo v. Cartier 

(1814), Coop. G. 66. 

1677. .] — Perfect v. Curzon 

(Lord), No. 1071, ante. 

1678. .J — By a marriage settlement, 

stock was settled, subject to life interests in the 
husband A wife, in trust for their children, share 
& share alike, the si i ares to be paid to them at 
twenty-one or marriage, & the shares of cliildren 
dying leaving issue before their shares had becorne 
payable, were to bo in trust for their issue, but in 
case any of the childr*en should die before theii' 
shares should become payable, without leaving 
any issue, then their sliares were to be in trust 
for the surviving children. There were six chil- 
dren of the marriage, who all attained twenty - 
one, two of them died in the lifetime of their sur- 
viving parent : — Held : the word ** payable 
must be held to mean “ vested,” &, consequently, 
the representatives of deceased children were 
entitled to shares of the stock. — MOOATTA v, 
Ltndo (1837), 9 Sim. 56 ; 59 E. R. 278. 

Annotations : — Consd. llammell v. Gillow (1845), 15 L. J. Ch. 

3^ Distd. Re Wilmott's Trusts (1869), L. 11. 7 Eq. 532. 

1679. .] — By settlement, per- 

sonal estate was limited, after the death of the 
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Sect* 5. — Portio7i8: Siib-sect. 8, C. (6), D. (a) 6c 
(^) ; svb-seci. 9, ^ 

husband & wife, in trust for all the cliildren as 
tenants in common, & the several issue of the 
body of such children ; & failing issue of any 
such children, their shares to the use of the sur- 
viving children, as tenants in common, & the issue 
of their bodies. There was a gift over, in case 
there should be no issue of the marriage, or any 
issue of such issue, or being such, all should die 
before theii‘ sliarcs should become payable ; — 
Held : the children of the marriage took absolute 
interests, & the representatives of a child who 
died an infant, vuthout issue, in the life of his 
parents, were entitled to a share. — Mount v. 
Mount (1851), 13 Beav. 333 ; 51 E. R. 128. 

1680. .] — Swallow v. Binns, 

No. 1581, ante, 

1681. Exclusion of rule — Construction of settle- 
ment — Vesting conditional on survival of por- 
tionist.] — By a marriage settlement trustees were 
directed to hold a sum of stock, & the income, 
after the death of the siuvivor of husband & wife, 
\into & amongst a cliild, J., of the husband by a 
former marriage, & all the children of the then 
intended marriage, in equal shares, in case any 
or either of them should happen to be dead, 
leaving issue, unto the issue of such one or more 
which should be then dead, equally to be divided 
amongst them or their issue respc^ctively, to each 
being a son at twenty-one, & to each being a 
daughter at twenty-one or marriage ; until 
their respective shares sliould become “ payable 
as aforesaid,” upon trusts as to income for mainte- 
nance <fc education. In case .1. or either or any 
of such cliildren of the marriage should die without 
issue before his, lier, or their share should become 
“ due payable,” Uie share was to be paid 
di\’ided unto & amongst tlie survivors &; survivor, 
& the issue of any one or more of them who might 
happen to be dead leaving issue, in equal shares, 
in manner aforesaid, when as his, her, or their 
original or proper share or shares sliould become 
“ due & payable.” In case at the time of the 
decease of the simdvor of Jiusband wife there 
should be neither J., nor any child or children of 
the marriage, nor any issue of J., or of such child 
or childi'en, living, or if there should be any then 
living, if aU of them should die before his, her, 
or their share or shares wore “payable, then” 
there was a gift over. In c<ase the trustees should 
see it necessary or requisite for a child or the issue 
of a child to have his, her, or their share or shares 
paid, assigned, or transferred to him, her, or them 
before the expiration of “ the respective times 
hereinbefore limited for the iiayment division 
thereof respectively,” they were empowered to 
pay or assign & transfer the same accordingly. 
J . died without leaving issue in the lifetime of the 
tenant for life :—Held : the provision for the issue 
of a deceased child relieved the ct. from the neces- 
sity of applying the rule in Emperor v. Rolfe, No. 
1646, ante ; & upon the construction of the whole 
settlement, the share of J. was divested, & went 
over to the survivors. 

The case of Emperor v. Rolfc, No. 1646, ante, 
originally establislied the strong & unrebuttable 
presumption, that in marriage settlements the 
shares of children are intended to become vested 
when th^*y are wanted : that is to say, in the case 
of sons at twenty-one & of daughters at twenty- 


one or marriage (James, V.-O .). — Re Wilmott’s 
Trusts (1869), L. R. 7 Eq. 632 ; 38 L. J. Oh. 276. 

Apld. CheU v. OheU (1875), 23 W. R. 252. 

l^td. Wakefield v. MafCet (1885), 10 App. Cas. 422. 

1682. .] — By a marriage settle- 

ment, reciting an intention to provide for the hus- 
band & wife & their issue, a fund was settled in 
trust for the husband for life, then for the wife for 
life, & after the death of the survivor, if they 
should leave any issue who being daughters should 
marry or attain twenty-one, or being sons attain 
twenty-one, to transfer the fund unto & equally 
among all such issue when they should attain 
twenty-one, or be married if a daughter or daughters 
with consent ; & in the meantime & until the 
said issue sho^d attain twenty -one or be married 
as aforesaid, to pay the income for their mainte- 
nance : Provided always, that if any such issue 
as aforesaid shoiild happen to die before they should 
respectively become entitled to actually receive 
their portions, leaving issue of their respective 
bodies them surviving, then such last-mentioned 
issue should take & be entitled to his, her, or theif 
father’s or mother’s share or shares equally among 
them, to be paid transferred at the same time 
or times as was declared concerning the whole 
original trust-moneys & the immediate issue of 
the marriage. There was a gift over if the husband 
& wife should die without leaving any issue of their 
two bodies begotten, or being such, they should 
all die before they should respectively become 
entitled to receive their portions, & without leaving 
issue. Two of the four children of the marriage 
died infants & immarried in the lifetime of their 
parents. Another attained twenty-one & died a 
bachelor in the lifetime of the father, & the fourth 
attained twenty-one & survived both parents : — 
Held : the representative of the child who attained 
twenty-one & died in the lifetime of the father took 
nothing ; but the whole fund went to the sur- 
vivor. — .T eyes V. Savage (1875), 10 Ch. App. 655 ; 
44 L. J. Ch. 706 ; 33 L. T. 139 ; 23 W. 11. 704, L. J J. 
Annotations : — Apld. Re Hanilet, Stephen v. Cunningham 

(1888), 38 Ch. D. 183. Refd. Re Orlebar’s Sotllmt. Trusts 

(1875), L. R. 20 Eq. 711 ; Day v. lladcliHe (1876), 3 Ch. U. 

654. 

D, Where No Time Specified, 

(a) In General, 

1683. Portion vests on attainment of full age.] — 

Wliere no time is appointed for the payment of 
children’s portions, they shall be paid at the age 
of twenty-one or day of marriage. — Boiimeii v. 
Dormer (1679), Cas. temp. Finch, 432 ; 23 E. B. 
235. 

Annotation: — Consd. Doe d. Oxenden v, CJhichester (1816), 

4 Dow, 05. 


1684<. .] — Poiiions provided by marriage 

settlement for younger children, to be paid at 
such time as the trustees shall think proper. 
One of the cliildren dying at seventeen before any 
appointment, his portion shall sink in the inherit- 
ance ; but maintenance, <fc a sum paid in placing 
him out apprentice, to bo allowed out of the trust 
estate.— Warr v. Warh (1702), Prec. Oh. 213 ; 
1 Eq. Cas. Abr. 267, pi. 3 ; 24 E. R. 104. 
Annotations: — Beld. Davies v, Huguenln (1863), 8 L. T. 

443 ; Henty v. Wrey (1882), 21 Oh. D. 332 

1685. .] — Aston v, Aston, No. 1595, 

ante. 


1686. Or on marriage.] — A term is 

created by marriage settlement to raise £3,000 for 
daughters’ portions, within twelve months after 
the death of the survivor of the husband & wife. 


PART IX. SECT. 5, SUB-SECT. 8.— 
D. (a). 

16861. Portion vests on attainment 
of fvll age Or on marriage,] •— 


Haverty V, Curtis, [1895] 1 I. R, 
23. '"IR. 

n. Death of eeWor,] — Re Oharle- 
VILLE (1862), 13 I. Oh. R. 6. — IR. 


o. At Hrih ,] — Beattie’s Trustee v. 
Cooper’s Trustees (1862), 24 Dxml. 
(Ct. of Sees.) 619 ; 34 So. Jur. 259.— 
SOOT. 
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There being one daughter ; the father devises the 
trust lands to make good his wife’s jointure, &; to 
raise £3,000 for his daughter’s portion. The 
daughter shall not have two portions of £3,000, 
4 &; she dying at the age of five years, & the portion 
to be raised out of land, it shall not be raised for 
her administrator, but the interest or maintenance 
the child was entitled to shall. — B rewin v. Brewin 
( 1702), Free. Ch. 195 ; Freem. Ch. 254 ; 24 E. B. 
94 ; svh nom. Bruen v. Bruen, 2 Vern. 439. 
Annotations: — i^prvd. Boycot v. Cotton (1738), 1 Atk. 
552. Consd Hutchins V. Foy (1740), 2 Com. 716 ; Lowthcr 
V. Condon (1741), 2 Atk. 130 ; Teynharn v. Webb (1751), 
2 Ves. Sen. 198 ; Kemuant v. Hood (1860), 2 De Q. F. & J. 
396 ; Davies v. Hutfuenin (1863), 1 Hem. & M. 730. 
Befd. A.-Q. V. Thompson (1712), Proc. Ch. 337 ; King: 
V. Withers (1735), Cas. temp. Talb. 117 ; Hervey v. Aston 
(1738), West temp. Hard. 350 ; Tunstall v. Braohen 
(1753), Amb. 167 ; Northumberland v. Egromont (1759), 
1 Eden, 435 ; Godwin v. Munday (1783), 1 Bro. C. C. 191 ; 
Henty v. Wrey (1882), 21 Ch. D. 332. 

1687. .] — Remnant p. IIood, No. 1660, 

aide. 

1688. .] —Davies v. ITuguenin, No. 

1404, mite. 


{h) Portion Raisdble out of Rents and Profits. 

1689. Portion vests immediately.] — On a mar- 
riage, lands arc limited to the husband for life, 
remainder to the wife for life, remainder to 
the first & other sons of the marriage in tail 
male, remainder to J. in fee. Provided, if there 
be no issue male of the marriage. Sc there be one or 
more daughters living at the husband’s death, 
then the trustees to stand seised subject to the 
jointure to the intent such daughter or daughters 
should receive out of the rents £10,000 Sc £100 
per annum for maintenance ; but not time limited 
for payment of the portions. The husband dies 
leaving only one daughter, who lives to seventeen. 
Sc by her will disposes of the £10,000. Decreed 
this is a vested interest in the daughter, & well 
disposed of by her will. — Rivers (Earl) v. Derby 
(Earl) (1088), 2 Vern. 72 ; 23 E. B. 656, Ii. O. ; 
affd. (1689), 14 Lords .lournals, 195, H. L. 
Annotations : — Distd. Smith v. Smith (1688), 2 Vern. 92. 

FoUd. Cowper v. Scott (1731), 3 P. Wms. 119. Consd. 

Evelyn v. Evelyn (1731), 2 P. Wms. 659 ; Hutchins v. 

Foy (1739), 2 Com. 716 ; Henty v. Wrey (1882), 21 Ch. D. 

332. Refd. Godwin v. Munday (1779), 1 Bro. C. C. 191. 

1690. .] — Smith v. Smith, No. 1621, 

ante. 

1091 , .] — Devise of lands to trustees in 

fee, in trust within six years after testator’s 
death, to raise Sc pay £1,500 to liis daughter A. 
A. dies within the six years ; the £1,500 shall go 
to her administrator, here being no certain time 
limited when, but only the ultimate time witliin 
which, it shall be raised. 

Where lands are charged with portions [payable 
out of rents Sc profits], Sc not time appointed for 
payment, the right to the portion vests 
immediately. — Cowper v. Scott (1731), 3 P. Wms. 


119 ; 24 E. R. 993. _ 

Annotations : — Bold. Henty v. Wrey (1882), 21 Ch. D. 332. 
Mentd. Chapman v. Blisset (1738), West tewp. Hard. 3^ , 
Ue Ford, Ford v. Ford, [19021 1 Ch. 218 ; He Iloby, Howlett 
V. Newington, [1908] 1 Ch, 71. 

1092, ,] — Evelyn v. Evelyn, No. 1569, 


ante. 


Sub -SECT. 9. — Interest on Portions. 

A. In General. 

1693. When payable— Infant portionists— Por- 
tions in hands of trustees.] — ^Portions left in trus- 


tees* hands for cliildren, though no mention of 
interest, yet the trustees decreed to pay interest. — 
Glide v. Wright (1666), 1 Bep. Ch. 265 ; 21 E. R. 
668. 

Annotation : — Retd. Harvey v. Harvey (1722), 2 P. Wms. 21. 

Interest applicable for maintenance.] — 

See Sub-sect. 9, B., post. 

1694*. Charge substituted for portions.] — 

Odell v. Graydon, No. 1339, ante. 

1695. No time limited for payment — Portion 

to be raised from rents & profits.] — Evelyn v . 
Evelyn, No. 1569, ante. 

1696. When payment into court ordered —Por- 
tion contingent on death or marriage,] — Portion 
Sc interest devised upon a contingency of dying 
or marriage decreed to bo iiaid into ct. for the bene- 
fit of the heir according to the will, in case of the 
devisee’s death. — Bourne v . Tynt (1678), 2 Bep. 
Ch. 148 ; 21 E. B. 012. 

Annotations: — Consd. Heath v. Perry (1744), 3 Atk. 101. 

Befd. Harvey v. Harvey (1722), 2 P. Wm^^. 21. 

1697. What moneys first applicable for payment 
— Money available to raise portion.] — What is 
expressly paid towards a iioi’tion shall bo first 
applied to discharge the interest of such porf.ion. — 
Kingsland (Lord) v. Tyrconnel (Lady) (1724), 
2 Eq. Cas. Abr. 658 ; 22 E. B. 553. 

1698. .] — Balfour v. Coorer, No. 

1727, post. 

Power to charge interest on land charged with 
portion.] — See Sect. 7, post. 

B. When Payable. 

1699. General rule — From time when portion 
payable.] — A term of forty years is limited for 
raising £2,000, either by profits or sale ; the trustee 
takes possession, but makes no interest of tlio 
profits : — Held : the portion siiould carry interest, 
from the time it was payable ; as the estat(' was 
sufficient, & the trustee might have raised it 
immediately. — Boseberry (Lord) v. Taylor 
(1702), 6 Bro. Pari. Cas. 43 ; 2 E. JL 921, II. L. 

1700. .] — Beal (or Beale) v. Beal 

(or Beale) (1715), Free. Ch. 405 ; Gilb. Ch. 93 ; 
24 B. B. 182 ; previous j)roceeding8 (1713), 1 P. 
Wms. 244. 

Annotations: — Refd. Wilbraham v. Scarisbrick (184 0), 1 

TI. L. Can. 173, u. Mentd. Teynharn v. Webb (1751), 

2 Ves. Son. 198 ; Thellusson v. Woodford (1805), 1 Bos. 

& P. N. U. 357 ; VUlar v. Gilboy (1906), 75 L. J. Ch. 308. 

.] — Butler v. Duncomb, No. 

1478, an/e. 

1702. .] — IlALL V, Carter, No. 1789, 

post. 

tjQS, .] — Churchman v. Harvey 

(1757), Amb. 335, App. I. 824 ; 27 E. B. 225, 519. 
Annotation : — Mentd. Thornton v. Bright (1836), 2 My. & Cr. 

230. 

1704 , -.] — Devise to A. for lib*, with 

remainder to his tii«t & other sons, remairder to 
his daughters ; &, in default of such issue, the 
premises to stand charged with two sums, bo 
paid after the death of A, without issue, & subject 
to such charge over, with a power to A. of jointur- 
ing the whole estate, which he executed, A. dying 
without issue:— Hcid; the sums only carried 
interest from the death of the jointress, who 

survived him. ^ • . • 

The early cases in this ct. went so far as to raise 
portions on reversionary terms in the life of 
parents, the time of payment being come, & gave 
them interest from that time as for the detention 
of a debt. By that equity they exhausted family 


PART IX. SECT. 6, SUB-SECT. 9.— A. 

p. When paycible — Effect of dday.] 
— Interest will not bo given on a 


portion beyond the filing 
wban pltf. being under no dlsablUty, 
& where no compromise had taken 
place, had slept upon his rights, or 


which deft, not guilty of fraud was 
ignorant. — B ariunqton v. O’Brien 
(1809), 1 Ball & B. 180.— IR. 
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Sect, 5. — Portions: Svib-sect, 9, i ?. & C. | 

estates, encouraged disobedience & set up an 
unnatural independency. Those considerations 
have of late introduced a different, & I think a 
more reasonable construction to settlement, by 
taking the design of the whole settlement into 
consideration, & lias not extoHed fruit from 
a barren reversion, except where the owners 
have expressly directed it (Lord Northington, 
Keeper). — IIeynolds v. Meyrick (1758), 1 

Eden, 48 ; 28 E. IL 002. 

1705. .] — A., by a deed, dated in 

1826. settled property on himself for life, with 
remainder for such of liis ciiildren as lie should 
by deed or will appoint, with remainder in default 
of appointment to all of his children equally. The 
deed contained a power enabling A. to give a 
jointure to any wife whom he might afterwards 
marry, & a direction that, unless the contrary 
should be directed by any appointment, it should 
be lawful for the trustees to apply the income 
of the share of any cliild for his maintenance. A. 
married soon after the date of this deed, his 
wife died in 1830, & there were two children of 
this marriage. In 1836 A. married B., &, by a 
deed dated in that year, he gave a jointure to B., 
& directed that, if there should be two children of 
the marriage, the trustees should raise £4,000 for 
the portions of such children, to be paid to t horn at 
their ages of twenty-one years, after the death of 
the survivor of A. & B., with jiowcr for the trustees 
to give interest on the portions between the death 
of the survivor of A. & B. & the time of payment. 
A. afterwards appointed portions for the children 
of the first marriage, with interest from his death. 
There were two children of the second marriage. 
A. died in 1 849 ; — Held : the children of the second 
marriage were not entitled to intei’est on their 
portions between the death of A. & the death of his 
widow. — Gardner v. Perry (1851), 20 L. J. Ch. 
429. 

1706. .] — Massy v, Lloyd, No. 1101, 

ante, 

1707. Drax, Savile v. Drax, 

No. 1729, post. 

1708. Interest by way of maintenance for chil- 
dren — Whether payable before portions payable.] — 

Glide v. Wright, No. 1093, ante. 

1709. .] — Gkeenhill v. Waldoe, 

(1713), Free. Ch. 307 ; Gilb. Ch. 31 ; 2 Eq. Cas. 
Abr. 040 ; 24 E. K. 106, L. C. 

Annotation Refd. Molo v. Molo (1758), 1 Dick. 311. 

1710. Where no other provision.] — 

Boyoot V . Cotton, No. 1011, ante. 

1711. — .]— Where portions are 

given to younger children under a settlement 
made by a father, or other person standing hi 
loco parentis, & the settlement contains no pro- 
vision for the maintenance of the childrim, interest 
by way of maintenance for the children during 
minority will be allowed on theii’ i^ortions although 
their interests are contingent. — lie Greaves’ 
Settled Estates, Jones v, Greaves, [1900] 2 Ch. 
083 ; 09 L. J. Ch. 590 ; 82 L. T. 799 ; 49 W. R. 
236 ; 44 Sol. Jo. 010. 

1712. .] — Green v. Belciiier, No. 

1503, ante. 

1713. Where special power to trus- 

tees.] — Trust term, by marriage settlement, with- 
out impeachment of waste, immediately expectant 
upon the father’s death, subject to a jointure to 
the mother, by sale or mtge., rents & profits, or 


PART IX. SECT. 6, SUB-SECT. 9.— B. 

1716 i. Interest by toay of mainte- 
nance for children — Whether payable 


by any other ways & means to raise portions for 
younger children, at twenty-one, if after the death 
of both parents, & by such ways & means as the 
trustees think fit to raise interest for maintenance, 
until the portions shall respectively become 
payable : if the remainderman should pay the 
I>ortions & the interest, or if there should be no 
younger child, the term or so much as should 
remain unsold, to attend the inheritance ; which 
was limited in the usual way. Interest due from 
the death of the father, in the minority of all the 
children ; & the wife surviving. — L yddon v. 

Lyddon (1808), 14 Ves. 558 ; 33 E. R. 035. 
Annotations : — Apld. Mllltown v. Trencli (1837), 11 Bli. N. S. 

1. Distd. Massy v. Lloyd (1863), 10 H. L. Cas. 248. 

1714 . .] — Denny v. Denny, No. 

1731 , post. 

1715 . Where provision for main- 

tenance.] — Portions lield to be raisable before the 
time of payment, under the particular construc- 
tion of the will by which they were given. 

Where testator made special provision for the 
maintenance of his younger children until receipt 
of their jiortions, & stated the sum appointed for 
the maintenance of the sons to be “ in lieu of 
interest” : — Held: the daught ers were not entitled 
to interest on their jioriions, although there was a 
general clause in the wUl that the trustees shoukl 
stand iiossessed of the trust funds, A the interest, 
dividends, & annual produce thereof, for the benefit 
of the daughters, upon their attaining twenty-one. 
— Selby v. Gillum (1830), 2 Y. & 0. Ex. 379 ; 100 
E. R. 444. 

1710. ,] — Testator directed liis 

trustees to raise a sum of £12,000 for portions of the 
children of his son J. & his daughter E., towards 
whom he stood in loco parentis, A also to levy & 
raise for their maintenance & education in the 
meantime, until the respective portions should 
become payable, such yearly sum, not exceeding 
what the interest of the expectant portion would 
amount to after the rate of 4 per cent, per annum, 
as to the trustees should seem sufilcient. The 
trustees raised for maintenance less than the 4 per 
cent. : — Held : upon a petition by the legatees, 
they were not entitled to interest, but to main- 
tenance only. — Rudge v. Winnall (1849), 12 
Beav. 357 ; 18 L. J. Ch. 409 ; 14 L. T. O. S. 325 ; 
13Jur. 737; 50E. R. 1098. 

Annotations : — Distd. Rc Itouso’s Estate (1852), 9 Hare, 

(549. Mentd. Re Itoose, Evans v. Williamson (1880). 17 

Ch. D. 690. 

1717 . Where portion to be raised from rents & 
profits.] — A term is created for the purpose of 
raising out of the yearly profits, several sums for 
the maintenance & education of younger children, 
until their portions become due ; & then, upon 
trust, for raising such sums of money out of the 
estate, not exceeding £2,000, as the father & 
mother, or the survivor of them, should appoint : — 
Held : this £2,000 should carry interest from the 
time that it might have been raised out of the yearly 
rents & profits of the lands ; & an inquiry was 
directed in order to ascertain that time. — Bagenal 
V. Bagenal (1725), 0 Bro. Pari. Cas. 81 ; 2 E. R. 
947, H. L. 

Annotation : — Mentd. Maddlson v. Alderson (1883), 31 W. XI. 

820. 

1718 . .] — Green v. Belohier, No. 1563, 

ante. 

1719 . Where time fixed for payment.] — Evelyn 
V. Evelyn, No. 1509, ante. 

1720 . Annual payment.] — Boycot v. Cotton, 
No. 1011, ante. 


before portions payable — Where proci- ’ 171511. .3 — Clayton 

sion for maintenance .) — Bredin r. Bkk- v. Glenqall (Earl) (1841), 1 Dr. & 

DIN (1841), 1 Dr. & War. 404.— IR. War. 1.— IR. 
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1721 . Portion to be raised out of reversionary 
term.] — Lyon v. Chandos (Duke), No. 1472, 

1722 . Depends on construction of trust.] — 

CODHINGTON V. FouEY (Lord), No. 1477, mite , 

1723 . Proviso for reduction of portion — If money 
advanced in lifetime of settlor.] — By settlement on 
the marriage of O. E. & E. M. a term of six hundred 
years was created to raise portions for daughters ; 
by which it was provided that in case there should 
be but one daughter, Ihe sum of £5,000 should be 
raised for sucli only daughter, to be paid at eighteen 
or day of marriag(‘, with maintenance in the mean- 
while. There was a proviso in the settlement, that 
in case the daughters should be advanced with 
portions in money or lands, equal in value to the 
portions thereby provided, in the lifetime of G. E. 
or he should give or leave them money or lands not 
equal in value, the trustees should raise only so 
much as should make the money, or value of the 
lands so given, equal to the portions provided. 
Applt. E., being the only daughter of ihe marriage, 
attained her age in her father’s lifetime ; who 
many years afterwards, being jios&essed of £5,000 
East India annuities, which he had saved from the 
income of the estate, transfeiT(‘d th(‘m to aiiplt. 
E. then a widow. A bill was filed, ^ the cause 
was heard before Lord Bathurst ; in which there 
was a decree in favour of applt. for lier portion of 
£5,000, with interest from her father’s death ; the 
question of satisfaction not. being then before th(' 
ct. Itesps. afterwards exhibited their bill of 
i*eview, stating, that since the former decree they 
had discovered that G. E. had transferred to applt. 
these East India annuities, in jiart of her portion. 
On the hearing of that cause it was d(‘clar(‘d by the 
Chancellor, that the annuities were to bo con- 
sidered as having been so transferred in i)art 
satisfaction of the portion, he tlierefore varied 
the former decree so far. — I^ughe v. Leeds (Duke) 
(1780), 6 Bro. Pari. Cas. 125 ; 2 E. K. 970, IT. L. 

1724. Portions to be raised under power in will — 
“ As soon as conveniently may be.*’J — Conway v, 
Conway, No. 1464, ante, 

1725 . Settlement varied by private Act.] — Han- 
sard V . Kemeys, No. 1440, ante . 


C. Bate of Interest, 

See, generally. Money & Money-Lending, A’ol. 
XXXV,, pp. 191-201. 

1726. Right of donee of power to fix — Legal rate 
not to be exceeded — Whether court will Interfere.] — 

Lewis v. Ereke, No. 1790, post, 

1727. Power of distribution only.] — By a 

settlement made in England on the marilago of D. 
certain real estates in Ij*eland were limited to 
trustees for one thousand years, upon trust by 
mortgaging tlie estates, or out of the rents 
profits thereof, to raise £15,000, to be divided 
among the younger children of the marriage as D. 
should appoint. D. appointed the whole of the 
portions among his childi’en, appointing £4,000 
to his daughter, to be raised at certain specilied 
times, with interest in the meantime at 5 per cent. 
The trustees being unable to raise the portions by 
mortgage, an action was brought to carry the 
trusts into effect; — Held: (1) D. having only a 
power of distributing the portions &; not of charging 
them, had no power to fix the rate of interest ; 
but the land being in Ireland 5 per cent, was the 
proper rate to be fixed by the ct. ; (2) under the 
terms of the settlement the trustees of the term 
had right to apply the rents & profits first in pay- 


ment of the interest, & secondly in reduction of the 
capital. — Balfour v. Cooper (1883), 23 Ch, D. 
472 ; ,52 L. J. Ch. 495 ; 48 L. T. 323 ; 31 W. R. 
569, C. A. 

Annotation : — As to (1) Apld. Ue Drax, Savile v. Drax, [1903] 

1 Ch. 781. 

1728. Rate not fixed by parties— Practice of 
court.] — Lewis v, Freke, No. 1790, post, 

1729. .] — Where any settlement or 

contract contains a provision that a certain lixi^d 
sum of money is to be charged on land &; to be 
paid at a fixed time, then, as between the owner 
of the land & the person entitled to the money, 
the money, in the eye of a ct. of equity, boars 
interest from the date fixed for payment of the 
money, although nothing is said as to interest in 
the settlement or contract — unless therii arc cir- 
cumstances negativing the presumption that 
interest is payable. 

In 1823 an order was made in a lunacy giving 
the lunatic’s committees power to ]3urchase on his 
behalf a freehold estate, & to pay the purchase- 
money out of the rents profits of his real estate ; 
61 C the order went on to declare that the rents & 
profits so to be applied “ shall form a lien on the 
purchased estate in trust for the lunatic, liis exors. 
& administrators ” ; but the order was siUmt as to 
interest. The committees accordingly paid the 
purchase-money out of the rents & profit;S of the 
lunatic’s real estate, & in 1824, in consideration 
of the puj’chase-monoy, a conveyance was executed 
to trustees for the lunatic. The conveyance con- 
tained a declaration of lien corresponding to the 
terms of the order, but again without mentioning 
interest. In 1828 tlio lunatic died intestate, 
leaving a married sister his heircss-at-law 6 c solo 
next of kin, who th(‘reupon took out administra- 
tion to liis estate. In 1853 she died, wlien her 
husband, D., became tenant by the curtesy of the 
purchased property, & confinu(‘d in enjoyment as 
such until liis death in 1887. After his wife’s 
death he had taken out administration to her 
estate, 6 c also to the estate of the lunatic. No 
steps had ever been taken for raising the amount 
of the lien or charge, & no interest had ever been 
paid u])on it. In an action by D.’s legal personal 
representatives against the persons who had 
become entitled to the purchased estate to enforce 
the lien : — Held : ( 1 ) there had been no merger 

of the lien either at law or in equity, 6 c nothing 
to justify a presum]>ti()n of satisfaction through 
lajiso of tiin(‘ ; (2) although interest was not 

mentioned either in the Order in Lunacy or in the 
conveyance, the ct. would in accordance with its 
well settled practice in other cases of cciuitable 
charges on land where intei'cst is not nauitioned, 
sucli as loans on deposit of title deeds, portions 6 c 
legacies charged on land, 6 c having n^gaid to the 
circumstances of the case, treat the lien as an 
interest-bearing debt — that is to say, as bearing 
interest at 4 per cent, as from the death of the 
lunatic ; & inasrnucli as, in the events which had 
hnppened, such interest must be regarded as having 
been virtually paid down to D.’s death in 1887, 
tho lien was not statute barred at that date. As by 
aiTangement between the parties the statute was 
treated as not running from D.’s death, interest 
was allowed as from that date . — Be Drax, Savile 
V. Drax, [1903] I Ch. 781 ; 72 L. J. Ch. 505 ; 88 
L. T. 510 ; 51 AV. K. 612 ; 47 Sol. Jo. 405, C. A. 

1730. - — Property partly situate abroad- - 

Partly situated in England.] — Young v. Water- 
park (Lord), No. 1370, ante. 
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1728 i. licUc not fixed hy pcuHcs— Practice of court.]— I' urcell v. Purcell (1842), 1 •’on. & Law. 371. — IR. 
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Sect. 6. — Portions: Svb-sect. 9, C. Sect 0: Svb- 
sects. 1 2.] 

1731. .] — By a deed of settle- 

ment B. was empowered to charge certain lands 
in Ireland with any sum, not to exceed £400 a 
year, as a jointure for his wife, & with any sum not 
to exceed £2,000 sterling for his younger children. 

In exercise of the power B. charged the lands 
with £2,000 late Irish currency, to be vested in & 
paid to his younger children in equal shares on 
their attaining twenty-one or marriage ; he 
directed, in the event of his dying before the 
shares became vested, that his children should be 
entitled to interest on their presumptive portions 
at 5 per cent, by way of maintenance from the time 
of his death until such portions should be payable : 
— Held : the £2,000 carried interest at 5 per cent. 
Irish currency, from the death of B. until the 
shares of the younger children became payable. — 
Benny v. Denny (1806), 14 L. T. 854. 

1732. .] — Balfour v. Cooper, 

No. 1727, ante. 


Sect. G.— INTERESTS IN REMAINDER. 

SuB-SEC’T. 1. — In General. 

See, generally, Beal Property, Vol. XXXVIII., 
pp. 699 ei seq. 

1733. Remainder to illegitimate child not in esse 
— Void.]— A remainder limited to a bastard not 
in esse is void. — Blodwell v. Edwards (1596), 
Cro. Eliz. 509 ; Moore, K, B. 430 ; 78 E. K. 758 ; 
sub nom. Blad’v\ell v. Edwards, Noy, 35. 
Annotations: — Consd. Occlcbton v. Fiillalove (1874), 9 Ch, 

App. 147. Refd. Wilkiiiffon i\ Adam (1818), 1 Ves. & B. 

422; Beaoheroft v. Beachcroft (1816), 1 Madd. 430 ; 

Barnett v. Tiigrw'ell (1862), 31 L. J. Cli. 629 ; Re Hastie’s 

Trusts (1887), 3.5 Ch. D. 728. Mentd. Irwin v. Grey 

(1865), 14 W. B. 208. 

1734. .] — Wliere by deed an estate 

was limited to an after-born illegitimate son in fee, 

if he should die before lie attained twenty-one, 
then in fee to a living ille^timate child, who died 
an infant, <& an after-bom illegitimate son attained 
the age of twenty-one ; — Held : the last limitation 
failed, & the devised estate resulted to the heir of 
the grantor. — L omas v. Wright (1833), 2 My. K. 
769 ; 3 L. J. Ch. 68 ; 39 E. R. 1138. 

Annotations : — Mentd. Watson v. Parker (1843), 6 Beav. 

283 ; Morse v. Tucker (1846), 5 Haro, 79 ; Noithen v. 

Carnegie (1859), 4 Drew. 587. 

1735. Remainder to settlor’s fifth son — How 
computed — Eldest son dead at time of settlement.] — 

A remainder in a settlement was limited to the 
settlor’s fifth son : gu. : whether, in computing 
the fifth, the eldest son, who was dead at the time 
of the settlement, ought to be included.- — Grove v. 
Wollescutt (1673), 1 Freem. K. B. 76 ; Cart. 
219; 89 E. R. 56. 

1736. Remainder to daughters until payment of 
sum certain — By next remainderman — Fee simple 
determinable on payment of sum.] — Blagrave v. 
Clunn (1706), 2 Vem. 576 ; 23 E. R, 975. 

1737. Remainder to eldest daughter — Eldest 
daughter when remainder vests in possession.] — 
A limitation to the eldest daughter is not to be 
construed as exclusively to the eldest bom 
daughter, but must be extended to the eldest 
daughter at the time the succession opens. — 
Shepherd v. Grant (1838), 2 Jur. 487, H. L. 

1738. Remainder to settlor & his heirs — Settle- 
ment In favour of settlor until marriage of heir — 
Death before marriage of heir — Heir takes estate 


In fee.] — Settlement of premises to T. his heirs, 
to the use of W. & his heirs, until a marriage 
between R. & E. ; then to the use of W. for the life 
of R., with several limitations over on the death of 
B. in favour of his wife & children, with a term for 
three hundred years in T., to commence on the 
death of R., for securing a rcntcharge to the wife of 
T., & to determine on the performance of that 
trust, Sl subject to the foregoing, to W. & his 
heirs. W. died before the marriage of R., who was 
his heir-at-law, leaving a will & exors. ; — Held : 
the exors. did not take any interest in the premises, 
& B. took a fee in them, subject to the term for 
three hundred years. — T revelyan v. Trevelyan 
( 1820), 3 Bing. 616 ; 12 Moore, O. P. 19 ; 5 L. J. 
O. S. C. P. 114 ; 130 E. R. 651. 

1739. Settlement & recovery by tenant for life — 
Remainders under previous settlement not barred.] 
— Under a voluntary settlement lands were limited 
unto J. & N. & their heirs, to the use of such 
persons as J. & A. should jointly appoint ; & in 
default of appointment, to the \ise of J. for life, 
& after his death to the use of A. for life, remainder 
to the use of J. & N. & their heirs to sujJport 
contingent remainders, & from after the death of 
the survivor of J. <fe A. to the use of W. during 
the term of one hundred years for certain purposes, 
& subject thereto to the use of T., son of J. for life, 
remainder to the use of J. <fe N. &. their heirs, to 
support contingent remainders ; after the death 
of T. to the use of his first & other sons in tail 
male, with remainders over ; — Held : a settle- 
ment & recoveiy suffered by T. in consideration of 
Ids marriage A after he came into possession as 
tenant for life were in(‘ffcctual to bar the limitations 
under the previous voluntary settlement. — Lewis 
V. Rees (1856), 3 K. & J. 132 ; 26 L. J. Ch. 101 ; 
28 L. T. O. S. 229 ; 3 Jur. N. S. 12 ; 5 W. K. 96 ; 
69 E. R. 1052. 

Annotation : — Mentd. Cooper v. Kynock (1872), 7 Ch. App. 

398. 

1740. Remainder to heirs of deceased person — 
Heirs take estate in fee.] — Under a limitation of 
real estate in a marriage settlement, after the 
decease & failure of issue of husband & wife, “ in 
trust for nephews <fc nieces them living, & the 
several respective heirs of nephews tV nieces 
then dead, having left lawful issue living at the 
time of the failure of issue of the marriage, as 
tenants in common ” ; — Held : nephews A nieces 
took life estates, & the eldest son of a nephew 
deceased at the time of such failure of issue took 
in fee. — M arshall v. Peascod (1861), 2 John. & 
H. 73 ; 70 E. B. 976. 

Remainder subject to appointment.] — See, 
generally, Powers, Vol. XXXVII., pp. 384 et seq. 

Concurrent interests.] — See, generally, Real Pro- 
perty, Vol. XXXVIII., pp. 685 et seq. 

Descent.] — See, generally, Descent, Vol. XVIII., 
pp. 5 ei seq. 

Of copyholds.] — See Copyholds, Vol. 

XIII., pp, 102 et seq. 

Conversion & reconversion.] — See Equity, Vol. 
XX., pp. 335 et seq. 


SuB-SEUT. 2 . — Where No Words of 
Iamitation. 

1741. General rule — Remainderman takes life 
estate.] — Remainder in a settlement, after suc- 
cessive estates tail in the sons, to the daughters 
as tenants in common & not as joint-tenants, ^ 
in default of such issue to the right heirs of the 


PART IX. SECT. 6, SUB-SECT. 2. 

1741 i. tkneral rvXc—^UcrminderTnan takes life estate .] — SusXTON v, Horton, [1920] Argua L. U. 373. — AUS. 
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father, admitted without argument an estate for 
life only in the daughters. — S nell v. Silcock (1800), 
5 Ves. 469 ; 31 E. K. 687, L. 0. 

Annotation : — Consd. Lucas v. Brandreth (No. 2) (1860), 28 
Beav. 274. 

1742. .] — Real estate was vested in a 

trustee in fee for a party for life, with remainder to 
her children equally ; — Held : the children took 
life estates only all words of limitation being 
omitted. — Holi.iday v. Overton (1852), 15 

Beav. 480 ; 21 L. J. Ch. 769 ; 19 L. T. O. S. 211 ; 
16 Jur. 34(1 ; 51 E. R. 023 ; affd, sub nom. Halu- 
DAY V, Overton, 20 h. T. O. 8. 12, L. J J. 
Annoiationa : — Apld. Lucas v. Brandreth (No. 2) (1800), 

28 Beav. 274 ; Tatham v. Vernon (1861), 29 Beav. 604. 
Distd. He Irwin, Irwin v. Parkes, 11904] 2 Ch. 752. Consd. 
jRe Tringham's Trusts, Tringham v. Greoiihill, [1904] 2 Ch. 
487. Distd. He Bostock’s Settlmt., Norrish v. Bostock, 
[1921] 2 Ch. 469. Refd. Osborn v. Bellman (1860), 3 
L. T. 265 ; lie Whiston’s Settlmt., Lovatt Williamson, 
[1894] 1 Oh. 661 ; He Hudson, Kuhne v. Hudson (1895), 
h L. T. 892. 

1743. .] — IjUcas V. Brandreth (No. 

2), No. 1158, ante. 

1744. .] — Real estate was conveyed to 

trustees upon the ultimat(‘ trust to convey & 
divide the trust estate to among all the cliildren 
of the settJor, &: the issue of such children who 
should be living at the deatii of the wife of the 
settlor, as tenants in common : — Held : the 
children took life estates only. — 3 'atiiam: v. 
Vernon (1861), 29 Beav. 604 ; 4 L, T. 531 ; 7 
Jur. N. 8. 814 ; 9 W. R. 822 ; 51 E. R. 702. 
Annotations : — Distd. He Irwin, Irwin v, Parkes, [1904] 2 Ch. 

752. Consd. He Trmgham's Trusts, Triugham v. Green- 
hUl, [1904] 2 Ch. 487 ; He Clarke’s Settlmt. Trust, Wanklyn 
V. Streatfclld, [1916] 1 Ch. 467. Distd. He Bostock’s 
Settlmt., Norrish v. Bostock, [19211 2 Ch. 469. Refd. He 
Whiston’s Settlmt., Lovatt v. Williamson, [18941 1 Ch. 
661 ; He Hudson, Kuhiio v. Hudson ^895), 72 L. T. 892. 

1745. .] — An equitable limitation, by 

way of trust cxeout(*d, now has the same con- 
struction as a legal limitation. 

The settlement contains a scri<‘s of formal 


limitations in favour of the settlor’s wife, the 
settlor, & their children ; hut when you come to 
road the actual words of limitation to the children, 
the words “ heirs ” or “ fee simph^ ” are not used. 
If the case had to be decided according to the 
doctrine of legal limitations, it is plain that these 
children would only take life interests ; but the 
limitations are, as a fact, only of an equitable 
interest, & on this point some of the older text 
writers, such as Cruise, Vol. I., p. 313, & Hayes, 
Hayes' Conveyancing, 5th Ed., Vol. I., p. 91, so(nn 
to have been of opinion that equity regarded 
the intention of the settlor in these cases, & did 
not follow the law ; so that the ct. had some 
considerable latitude in the construction of equit- 
able limitations like the present ; hut the more 
modern text widters seem to have rather come 
round in their opinions, & in Hlphinstone on the 
Interpretation of Deeds it is stated an equitable 
limitation by way of trust executed has tlie same 
construction as a legal limitation. . . . Without 
considering it necessary to review all the autho- 
rities again in detail, I hold that these children 
took a life interest only under the settlement 
(CiiiTTY, I,). —lie WiiisTON’s Settlement, Lovatt 
V, Williamson, [1894] 1 Ch. 661 ; 63 L. J. Ch. 
273 ; 70 L. T. 681 ; 42 W, R. 327 ; 38 Sol. Jo. 


253 ; 8 R. 175. ^ ^ 

Annotations : — Apld. Dearberg v. Lotchford (1895), 72 L. T. 
489. Distd. He Irwin, Irwin v. Parkes. [1904] 2 Ch. 752. 
Consd. Re Trlngham'e Trusts, Trlngham r, GreenhUl, 
11904] 2 Ch. 487 ; Be Gillies’ Settlmt.. Archer u. Penney, 
1917] 2 Ch. 205 ; Re Bostock’s Settlmt., Norrish v. 
Bostock. [1921] 2 Ch. 469. 

^740^ ,] — By a settlement made upon 

his second marriage the husband conveyed free- 
holds, subject to existing mtges. therqon, to 


trustees in fee simple to the use of the wife & him- 
self for successive life interests & after his decease 
“ in trust for the child or children ” of the husband 
“ now born or hereafter to be born who shall 
attain the age of twenty-one years & if more than 
one in equal shares as tenants in common & if 
there shall bo no such child then in trust for the 
right heirs ” of the husband. The husband then 
assigned leaseholds, chattels & a policy of insur- 
ance upon similar trusts which so far as the children 
were concerned were expressed in identical terms. 
The settlement also contained a provision enabling 
the trustees to “ mortgage or charge the premises 
hereinbefore expressed to be hereby conveyed & 
assigned with any sum or sums not excc(‘ding 
together one-half of the expectant share of any 
child ’* & to “apply same for his or her benefit 
or advancement.” There was also a hotchpot 
clause to the effect that no cliild of his first marriage 
was “ to take any part of the trust premises herein 
comprised without bringing into hotchpot all sums 
of money other benefits which ho or she may 
receive ” under an earlier settlement : — Held : 
the limitations in trust having been perfected 
& declared by the settlor, they must have the 
same construction as in the case of legal estates 
executed, & in the absence of words of limitation 
the children took life estates only in the freeholds. 
— Re Bostock’s 8ettlemknt, Nourish v. Bos- 
tock, [1921] 2 Oh. 469; 91 L. J. Ch. 17; 12G 
L. T. 145 ; ()6 8oL Jo. W. R. 7, C. A. 

.] — See Real Property, Vol. 

XXXVIll., pp. 068, 669, Nos. 107-110. 

1747. Exception to rule — Clear intention to pass 
fee simple.] — If the intention of a deed bo clear to 
pass an equitable estate in fee simple, it is not 
necessary that the proper words of inheritance 
should be used for the purpose. 

By deed of S(‘ttlement, on Mar. 7, 1818, certain 
leaseholds were settled, as to a third share thereof, 
in trust, in the events wliich liap})ened, for A. B. 
absolutely in equal shares. In 1819, certain 
freeholds were settled “ upon such & the same 
trusts, & for such & the same ends, intents, 
& purposes, & subject to such the same powers, 
provisoes, & declarations as in the indenture of 
Mar. 7, 1818, are expressed, declared, «&; contained 
of & concerning the premises therein mentioned 
& described, or as near thereto as the difference 
of the respective estates of 0., M., & J.” (the 
trustees) “ A their respective heirs, exors., A 
administrators, therein respectively would admit, 
to the intent that the rents, issues, A pi*ofits of the 
hereditaments A premises might he bad, received, 
A taken, A the hereditaments A premises held, 
sold, conveyed A assigned, A the produce thereof 
paid A applied unto such person or i)ersons, A 
in such manner, A at such time A tirnc*s, in every 
respect as in the indenture of Mar. 7, 1818, is 
expressed A declared of A concerning the premises 
therein particularly mentioned A described ” : 
Held : the want of proper words of inheritance was 
not fatal, but A. A B. took equitable estates m 
fee simple, A not for life only, in one-third share of 
the freeholds. — PuoH v. Drew (1869), 17 W. R. 


Consd. He Irwin. Irwin r. Parkoe, [im] 2 
Ch 752. Folld. He Trlnghom 8 Trusts, Iringham y. 
Groenhill, [1904] 2 Ch. 487. Consd. H^ Bostock s Settlmt., 
Norrish v, Bostock, [1921] 2 Ch. 469. 

4740 , .] — MiDDi.ETON V, Barker 

1873), 29 L. T. 643. 

innotations Re Whiston’s Settlmt., lovatt v. 

^^uSmeon, [1894] 1 Ch. 661 ; Re Hudson, KUhne v, 
Hudson (1895), 72 L. T. 892. 

4749, ,] — ^A limitafion, in a deed, of a 

rust of real estate for A , without any words of 
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Sect, C . — Interests in remainder: Sxib-secta. 2 & S,] 

inheritance, may confer the equitable fee upon him 
where the intention to do 8o is expressed or 
sulTficiently shown upon the face of the instrument. 

By surrender a settlement dated in 1831 
copyhold hereditaments were limited in trust for 
M. for life, 6c after her death for her husband, & 
after the death of the survivor in trust for the 
children of the marriage equally as tenants in 
common, 6c in default of issue then to such uses as 
M. should declare by her will, with remainder to 
the right heiis of M. Tliere were tliree children 
of the marriage : — Held : there being upon the 
face of the instrument sulTicient indication of 
intention on the part of the settlor that absolute 
interests should be given, the thi'ee cliildren, not- 
withstanding tlic absence of any limitation to 
their “ heirs,” we^re entithal as tenants in common 
in equal shares for equitable estates in customary 
fee simple. — Jle Tuinoham’s IhiUSTS, TkhskiIIAM v. 
(hiKENHiLn, [1901] 2 C'h. 4S7 ; 73 L. J. Ch. 093 ; 
91 L. T. 370 ; 20 T. B. B. 057. 

Annolaiums : — Distd. Hr Irwin, Irwin v. Parkes, [1901] 2 
Cli. 752. Apld. He Oliver ’y 8(‘ttlint., Evored v, Loijrli, 
119051 1 C'h. 191. Distd. Jti Monckfon’s Settlmt., 
Monckton r. Monckton, [1913] 2 Ch. G3G. Overd. Jic 
Pobtock’H Seltlmt., Norrihh r. IJostock, [1921] 2 Ch. 
469. Refd. Jie Thnrsby’b Settlini., Grant v. Littledale, 
[1910] 2 Ch. 181. 

1750. .1 — A limitation in a d(‘ed of a 

trust of real estate for a class of children without 
any words of inheritance may confer the equit- 
able f(‘c upon tlu*m where the intention to do so 
is expressed or sutTiciently shown on the face of 
the instrument. 

By a marriage settlement dated in 1831 real I 
estate was convr^yed to a truster* upon trust for 
the liusband A wife successively for life, after their 
death upon trust to convey 6c transfer the trust 
estate between or among the children of the 
marriage as the liusband 6c wife should jointly 
appoint, in defa ult as the survi vorshould appoint, 
in d(*fault to all the children of the marriage who 
attained twenty-om*, or married, in equal shares. 
The si'ttlement contained a provision that no child 
taking under any appointment should receive 
anything more until all tlio other children had 
rccehed shares equal in value to the appointed 
share ; a power of advancenu'nt up to one-half 
the value of each child’s share ; 6c a gift over if no 
child attained a vested interest : — Held : there 
was on the face of the instrument amply sufficient 
indication of an intention that the children should 
take equitable int(*rests in fee simple . — Re Oliver’s • 
Settlement, Eveukd v. Bkigh, [1905] 1 Ch. 191 ; 
74 L. J. Ch. 02 ; 53 W. K. 215 ; 21 T. L. R. 61. 
Annotations : — Consd. He Rostock’s yettlmt., Norrish v. 
Rostock, [1921] 2 Ch. 409. Re!d. He Beales’ Bettlrat., 
Barrett r. Beales, [1905] 1 Cli. 256 ; He Wright. Whit- 
worth V. WriKht. [1906] 2 Ch. 288 ; He Nash, Cook v, 
i^rederlck, [1910] 1 Ch. i ; He Thursby’s Settlnit., Grant v. 
Llttledaie, [1910] 2 Ch. 181. Mentd. He Macartney, 
Macfarlane r. Macartney, [1918] 1 Ch. 300 : He Ogllvie, 
Ogilvie r. Ogilvle, [1918] 1 Ch. 492. 

1751. .] — By a voluntary settlement 

made in 1869, the settlor after reciting that he was 
seised of or entitled to the hereditaments there- 
inafter described for an estate of inheritance in 
fee simple in possession & that, in consideration 
of the natural love & affection which he bore 
towards his wife 6c children, was desirous of con- 
veying the same to the uses upon the trusts & 
with 6c subject to the powers provisions there- 
inafter declared granted unto the trustees therein 
named, their heirs assigns certain freehold here- 


ditaments & all the estate, right, title, property, 
claim & demand of the settlor in, to or out of the 
same hereditaments to hold the same imto the 
trustees & their heirs to the uses 6c upon the trusts 
thereinafter declared, that is to say, upon certain 
trusts in favour of the settlor & his wife during their 
joint lives & the life of the survivor, 6c subject 
thereto upon trust for such or more of their 
children as they should by deed jointly appoint, 6c 
in default of such appointment as the survivor of 
them should by deed or will appoint & in default 
of such appointment then in trust for all their 
children who being sons should attain twenty- 
one or being daughters should attain that age or 
marry in equal shares, the shares of daughters to 
be for their separate use. The settlor empowered 
the trustees to apply the annual income of the 
share or fortune, to which any child should for the 
time being be entitled in expectancy for his or her 
maintenance 6c further emi)owered them to sell 
the hereditaments 6c invest the moneys to arise 
from such sale 6c stand possess(‘d of the invest- 
ments 6c the income thereof upon the trusts there- 
inbefore declared of the hereditaments : — Held . 
under the trust in default of appointment the 
children were entitled to equitable estates in fee 
simple notwithstanding the absence of express 
words of limitation. — Re Gillies’ Settlement, 
Archer t;. Penney, [1917] 2 Ch. 205 ; 86 L. J. Ch. 
769 ; 117 L. T. 333. 

Annotation : — Refd. He Rostock’s Sottlmt., Norrish v. 

Rostock (1921), 91 L. J. Ch. 17. 

1752. .] — Re Bostock’s Settlement, 

Norrish v, Bo&tock, No. 17 16, ante. 

Rectification of settlement.] — See Part VI., Sect. 
1 . ante. 


Sub-sect. 3. — Estates Tail. 

See Law’ of Property Act, 1925 (c. 20), s. 130, &, 
generalhj^ Real Property, Vol. XXXVIll., pp. 
710 et seq. 

1753. Whether interest liable to be devested — 
On birth of second child- After death of father.] — 

If a conveyance, in consideration of an intended 
marriage, be made to the husband for life ; 
remainder to the wife for life ; witli remainder to 
the use of all the issues female of their two bodies, 
& the heirs of the bodies of such issues female ; 6c 
the husband dies leaving issue a daughter ; the 
remainder in tail to the issues female is not so 
attached in that daughter as not to be devested 
for a moiety on the birth of another daughter before 
the particular estate determines. — Mathew v. 
Tompson (1698), 6 Mod. Rep. 384 ; 87 E. R. 720. 

1754. Effect of covenant to bar entail — Tenant in 
tail in remainder — Entitled to freehold.] — One 
upon his marriage covenants to levy a fine of his 
freehold, & to surrender his copyhold, to the use of 
himseK & his wife for their lives, remainder to the 
heirs male of their bodies, remainder to the heirs 
of their bodies, & dies leaving issue a son 6c a 
daughter before any fine levied, or surrender made. 
The son, for securing of money covenants to levy 
a fine of the freehold lands, & to surrender the copy- 
hold, 6c surrenders the copyhold, but dies without 
having levied a fine & without issue : — Held : it 
being in case of arts, for valuable consideration, the 
settlement should bo to the first, etc., son of the 
marriage, with the remainder to the daughters ; 
& the daughter was entitled to the freehold. — 


PART IX. SECT. 6, SUB-SECT. 8. 

Q. Whether interest liable to he de- 


vested — On birth of second child,] — He 
Frend’s Estate (1862), 12 I. Ch. 11. 
367.— IR. 


r. Construction of setileme^U.] — He 
Close’s Estate, [lOlOJ 1 I. R. 357. — 

IR. 
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White v. Thornborouoh (1715), 2 Vern. 702 ; 
Gilb. Ch. 107 ; Tree. Ch. 425 ; 23 E. E. 1056, L. C. 
Annotations: — Refd. Price v. Powol (1729), 1 Barn. K. B. 

201 ; Carr d. Dagrwel v. yinjjor (IT.'iO), 2 Vos. Sen. 609 ; 

Moore v. Moore (1755), 2 Ves. Son. 596 ; Doe d. Wight- 

wick v. Tniby (1774), 2 Wm. Bl. 944. 

1755. Effect of barring entail — Limitation by way 
of security — Until particular amount raised from 
rents & profits.] — Father & son, on the son’s 
marriage, by lease & release, convey lands to 
trustees & their heirs, to the use of the father for 
life ; remainder to his wife for life ; remainder to 
the son for ninety-nine years, if he should so long 
live ; remainder to trustees during his life, to 
support contingent remainders ; remainder to the 
son’s intended wife for life, for her jointure ; 
remainder to tlie first & every other son of that 
marriage, in tail male ; remainder to the daughter 
or daughters of that marriage, & the heirs of tlieir 
bodies, till they shall, out of the rents, issues & 
profits, have received £3,000 ; remaindt^r to the 
heirs of the body of the son ; remainder to the 
second son of the father, & to his first & other 
sons ; remainder to the right heirs of the son, for 
ever. There were issue of the marriage only two 
daughters, who being in possession after all th(‘ 
particular precedent estates determined, suffer a 
common recovery : — Held : this was no bar of th(‘ 
subsequent remainders, the limitation to them 
being only a security till the £3,000 was raised. — 
Stanhope v, Thacker (1710), Free. Ch. 435 ; 24 
B. K. 104, L. C. 

Annotations: — Refd. Bagshaw v. Spcncor (1743), 2 Atk. 

570 ; Re Green, Baldock v. Green (1888), 40 Cl«. 1). 610. 

Mentd. Fitzgerald v, Fauconberge (1731), Fitz-O. 207. 

1756. Proceeds of estate paid into court — 

Right to payment out — Quasi tenant in tail in 
possession.] — Order made for payment out of ct. 
of a sum of stock, of which the petitioner was 
quasi tenant in tail in possession under a settle- 
ment, on his producing the d(‘ed enrolled, or an 
affidavit of the enrolment of the deed, whereby, 
in pursuance of the provisions of Fines & liecoveries 
Act, 1833 (c. 74), s. 71, ho had barred the estate 
tail & remainders over in the stock in question. — 
lie Smythe (1834), 3 My. & K. 249 ; 40 E. il. 91. 

1757. Tenant for life & tenant 

in tall.] — Testator devised & bequeathed his real 
& personal estate unto &; to the use of trustees, 
upon trusts for the benefit of his wife for life ; 
from & after her death, the surplus rents were to 
be accumulated for the purpose of paying off 
mtges. on the real estates ; & upon the expiration 
or other determination of the period of accumula- 
tion, but subject to the life interest of the wife, 
the trustees were directed to convey the real 
estates to the use of G. in hail male ; but if G. 
should bo then dead, to the use of the person who 
should then be the first heir male of the body 
of G., with remainder to the use of the person 
who for the time being should be entitled to the 
dignity & title of Earl of Cardigan in tail male, 
with remainder to the use of testator’s right heirs. 
By a codicil testator revoked the devise of the 
estate tail to G., & devised the said estates, after 
the death of liis wife, to K., in tail male, “ with 
all the limitations as in my said will mentioned.” 
B., with the consent of the wife, as protect/or of 
the settlement, had executed a disentailing deed 
of £100,000 Consols in ct., representing proceeds 
of sale of the settled estates, <&: the trust for accu- 
mulations having now come to an end by the 
payment off of all the mtges., R. claimed to be 
absolutely entitled to this fund, subject to the 
wife’s life interest. On a petition for payment 
out of this fund by the w ife & her incumbrancers, 
with th^ consent of R. : — Held: (1) as the peti- 


tioners & R. together were claiming immediate 
relief, on the gi’ound that between t/hem they were 
now absolutely entitled to this £100,000 Consols, 
the question was ripe for dc'cision, it the ct. had 
jurisdiction to decide it ; A all necessarily un- 
ascertained persons wt're sufficiently represented 
by the trustees of the will ; (2) on the question 
of construction, R. was now entitled to a vested 
equitable estate in tail male in remainder expectant 
upon the decease of testator’s wife, A the subse- 
quent estates had been barr(‘d by the dis(uitailing 
deed, being estates to take elTect. in a certain event 
after, if not in defeasance of, the vested estate in 
tail male of R., & tlie £100,000 Consols in ct<. 
could be paid out to the ptititioners. — Cardigan 
(Lady) v. Curzon IIowe, [1901 j 2 Ch. 479; 70 
L. J. Ch. 763 ; 49 W. R. 71.‘> ; 17 T. L. R. 655 ; 
45 Sol. To. 652. 

Annotation : — Generali}/, Refd. Re Staplos, Owen r. Owen, 

11916J 1 Ch. 322. 

1758. Construction of settlement — Remainder to 
“ first son.”] —By a mariiagc settlement, an estates 
was limited to the us(* of J. G. for life, remainder 
to th(" use of tlu' first son of J. G. upon A. S., his 
intend(‘d wife, A for dcTaiilt of such issue to the 
use of th(i s(‘(‘ond, tliird, A othcM* sons of J. G. 
upon A. 8. severally Ac succ(‘ssively, as th('y shall 
be in seniority of age, A of the s(W(*ral heirs male 
of th(*ir several bodies ; A. for default of such 
issue, tlnui, in case A. S. should be enciente by 
J. G. at the time of his death, to the use of T. F. 
until A. 8. should be d(‘liv(‘r(‘d, in trust for after- 
born child or child r(‘n ; A in case such child or 
children should be a son or sons, to lluj use of such 
after-born son sons S(;verally A succ(‘ssively, 
as they should be in priority of birtli, tJie heirs 
male of the body bodi('s of such aft(*r-born son 
A: sons ; — Held : the eldest son of T. G., the 
settlor, took an estate tail und(‘r the abov(‘ limita- 
tions.- ~G \xley B\intiNGTON (1<S25), 2 Bing. 
3S7 ; 10 Moore, (\ F. 21 ; 130 E. R. 355. 
Annotations : — Consd, Lucas Branflreth (No. 2) (1860), 

28 Beav. 271; Locko r. Dmilop (1S8S), 39 Ch. D. 387. 

Refd. Whoclcr r. Duke (1832), I Or. A: M. 210. 

1759. Exception of eldest son — Right of 

issue of younger son succeeding to father’s estate.] - 

A fatlier’s estate was limited aft('r his death to 
the eld(‘.st son in tail, A:; tlie mother’s estates were 
limited after her death to tlie sons A:, daugliters, 
other than an eldest son, as tenants in common 
in tail : — Held : the rule of construction was the 
same as to realty A: pei'sonalty, & the son of a 
younger son who had succeeded to the fatlier’s 
estate was excluded from all inttu'est in the 
moth(‘r’s e.states. — lie Mayley’s 8ettlement 
(1871), 6 Ch. App. 590 ; 25 L. T. 249 ; 19 W. R. 
789, li. JJ. 

Annotations : — Consd. Rc WihO’s Settlrnt., Smith r. Waller, 

1 191 3 J 1 Ch. 41. Refd. Dorn vile v. Winningtoii (1881), 50 

L. T. 519 : Shiittloworth v. Murray, [1900] 1 Cii. 75)5 ; Re 

StawcU’a Trustn, Poolo v, llivcrsdalo, [1909] 1 Ch. .>34. 

1760. Right of only son.]- The only 

son of a marriage cannot succeed to an estate 
which had been limited to A., tSc his heirs in tail 
male, ” except an eldest son,” & does not corno 
in under a proviso giving the estate to A. & “ all 
Ac every other the son of the body of A., save Ac 
except an eldest son.” — “ Tlldest ” Ac “ first- 
born ” to be treated as synonymous terms. 

II. T., who was possessed of an estate called 
8., married in 1792, C., who was possessed of an 
estate called B. They had three children, X., Y. 
Ac Z. On the marriage of X. in 1826, the estate 
of 8. was settled on H. T. Ac C., father Ac mother, 
for life, with an annuity to X. A: on the death of 
the father Ac mother the estnle of 8. was to go to 
X. for life, Ac then to his sons in tail male, in 
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default, etc., to Y., & his sons in tail male. On 
the marriage of Y. in 1834 the estate of B. was 
settled on II. T., the father, for life, then on his 
wife, then on X. for life, then to his sons in tail 
male, & in default, etc., to C. for life, then to the 
use of X. then to the use of the second son of 
X. & his heirs male, & in default, to the use of the 
third, fourth, fifth, &; of “all & every other the 
sons of the body of X, save & except an eldest 
son, severally, successively, & in remainder one 
after another,” etc., “ the elder of such son <& 
sons, other then an eldest son as aforesaid, to be 
preferred,” etc., “ & in default or failure, etc., 
to the use of A., his hen's & assigns for ever.” In 
case, undf'r the deed of 1826, any person of the 
issue of Y. other & except a youngest or only 
son, or the heir male of his body, should become 
entitled to S. then the use of the estate of B. 
should thereupon cease, & the lands of B. should 
thereupon go over to the person next entitled. 
X. had only one son. Y. had no issue. C. had 
been in possession of the estate B., & was dead : — 
Held : on lier death the ultimate remainder in 
the estate of B. given to A. took effect under the 
words which excluded an eldest son of X. holding 
S., from succeeding to the possession of B., & an 
only son of X. had no title to B., & was not to be 
treated as other than an eldest son under the 
clauses which gave B. to the second, third, fourth, 
fifth, k all k every other son of X., save & except 
an eldest son. — Tuite v, Bermingham (1875), 
L. 11, 7 II. L. 634 ; 24 W. R. 540, II. L. 

generally. Part II., Sect. 3, sub- 
sect. 3, ante ; Wills. 


Sub-sect. 4. — Pross-Remainders. 

1761. Whether implied — Settlement created by 
deed.] — Cole v, Levingston (1672), 1 Vent. 224 ; 
86 E. R. 151. 

Annotations: — Consd. Doo d. Burden v. Burvillo (1773), 2 
East, 18, n. : Doo d. Tanner v. Dorvlll (17U4), 5 Term 
Pop. 618. Kefd. Twdsden v. Lock (17G8), Amb. G03 ; 
Watson V, Foxon (1801), 2 lOast, 3G. 

1762. .J — Arts, on marriage, for 

settling land to be bought with money on all the 
children of the marriage & their respective issues ; 
k for default of such children & their issue, over : 
— Held : there should be cross-remainders by 
implication. 

I am clear there cannot be cross-remainders 
by implication in a deed (Lord Camden). — 
Twisden V, Lock (1768), Amb. 063 ; 27 E. R. 
430, L. C. 

1763. .] — Cross-remainders cannot be 

implied in the construction of a deed. — Doe d. 
Tanner v, Dorvell (1794), 5 Term Rep. 518 ; 
101 E. R. 291. 

Annotations : — Apld. Doe d. Foguett v. Worsley (1801), 1 
East, 41G. Consd. Driver v, Irank (1814), 3 M. & S. 25. 
Refd. Watson v. Foxon (1801), 12 East, 36 ; Doe d. Scott 
V, Poach (1816), 5 M. & S. 482 ; Doo d. Long v. Prigg 
(1828). 8 B. & C. 231. 

1764. .] — Cross-remainders cannot be 

implied in a deed ; & can only be raised by proper 
words of limitation ; however plainly expressed 
the intention of the parties may be. 

Under a limitation in a marriage settlement 
to the use of all & every the daughter & daughters 
of etc. to be begotten, share & share alike, equally 
to bo divided between them & of the heirs of the 
body & bodies of all & every such daughter & 


daughters ; & for default of such issue to the right 
heirs, etc. : — Held : there wore no cross-remainders 
between the daughters or their issue. — Doe d. 
PoQUETT V, Worsley (1801), 1 East, 416 ; 102 
E. R. 161. 

Annotations : — Consd. Doe d. Littledalo v. Smoddle (1818), 

2 B. & Aid. 126 ; Doe d. Clift v. Blrkhead (1849), 4 Exch. 

110. 

1765. .] — Levin v, Wbatherall 

(1819), 1 Brod. k Bing. 401 ; 4 Moore, 0. P. 116 ; 
129 E. R. 777. 

1766. .] — Cross-remainders cannot bo 

implied in a deed, & are not created as to accruing 
shares by a limitation of the entire estate to an 
only sui’viving child & his issue, or by a gift over 
of the entire estate in remainder after the failure 
of all issue, or by an express creation of cross- 
remainders as to the original shares. — Edwards 

V, Alliston (1827), 4 Russ. 78 ; 6 L. J. O. S. 
Ch. 30 ; 38 E. R. 734. 

Annotations : — N.F. Doe d. Clift v. Blrkhead (1849), 4 Exch. 

110. Refd. Goodwill v, Finlayson (1858), 25 Beav. 65. 

1767. .j — By deeds of lease & release, 

being the settlement made on the marriage of 
E. M. H. & W. B. by which deeds & a fine levied 
in pursuance of the covenants contained in the 
release, certain lands of which E., the wife of 

W. H. & mother of E. M. H., was then seised in 
fee, a settlement was made after the solemnisa- 
tion of the marriage, to the use of W. H. for his 
life, with remainder to the use of E., the wife of 
W. II. for her life, then with remainder for tlie 
use of W. B. for his life ; & then for the use of 
E. M. his intended wife for her life, with re- 
mainder to the use of all & every the children 
of the body of W. B. on the body of E. M. H. his 
intended wife to be begotten, to bo equally divided 
among them, share & share alike, to take as 
tenants in common, k not as joint tenants, k of 
the several k respective heirs of the bodies of all 
k every such children lavffully issuing ; k in case 
one or more of such children should happen to 
die without issue of his or their body or bodies, 
then as to the share or shares of him or them so 
dying without issue, to the use of the survivors 
or others of them, share k share alike ; to take 
as tenants in common k not as joint tenants, k 
the several k respective heirs of their bodies law- 
fully issuing ; k in case all such children but one 
should happen to die without issue, or if there 
should be but one such child, then to the use of 
such surviving or only child k of the heirs of his 
or her body lawfully issuing, & for default of such 
issue, then to the use of E. M. H. the wife of 
W. II. & of their heirs & assigns for ever. The 
marriage was duly solemnised. There was issue 
of it eight children, three of whom died infants, 
unmarried k in the lifetime of their parents. 
E. M., the wife of W. B., survived her husband 
as well as W. H., k at the time of her death the 
limitation in favour of the issue of the marriage 
came into operation ; — Held : cross-remainders 
were here created by apt words in the deed, k 
the word “ share ” must be understood as em- 
bracing accruing as well as original shares. — 
Doe d. Clift v, Birkhead (1849), 4 Exch. 110 ; 
18 L. jr. Ex. 441 ; 13 L. T. O. S. 629 ; 154 E. R. 
1145. 

Annotations: — Distd. Douglas v, Andrews (1851), 14 Beav. 
347. Oonsd. Goodwin v. Finl^son (1858), 25 Beav. 65 ; 
Dutton V, Crowdy (1863), 33 Beav. 272. Refd. Edmon- 
stone V, Farley (1868), 18 L. T. 847. 

1768. .] — Leaseholds for life were 

settled by deed on the parents for life, with re- 
mainder to the children of the wife equally & the 
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heirs of their bodies, & if but one child then to 
such child & the heirs of his body, & in default 
of such issue, to the heirs of the wife : — Held : 
there were no cross-remainders between the 
children, & on the death of a cliild without issue 
& without having made any disposition, his share 
went to the heir of the wife. — Bainton v. Bainton 
(1865), 34 Beav. 563 ; 55 E. R. 752. 

1769. Settlement created by will.] — Coi^ 

V. Levingston (1672), 1 Vent. 224 ; 86 E. R. 151. 
Annotations: — Consd. Doc d. Burden v. Burvllle (1773), 

2 East, 48, n. ; Doe d. Tanner v, Dorvell (1794), 5 Term 

Bop. 618. Refd. Twisden v. Lock (1768), Amb. 663 ; 

Watson V. Foxon (1801), 2 East, 36. 

.] — See, further, Wills. 

1770. Agreement to settle — Remainder over 

on default of children & issue.] — Twisden v. Lock, 
No. 1762, ante. 

1771. Construction of express provision — Sur- 

vivorship among tenants In common.]- The limi- 
tations in a deed were to trustees to the use of 
A. & B. for their lives, remainder to tlie use of the 
child or children of B. in tail as tenants in common ; 
“ & in case any such cliild or children should die 
without issue of his, her, or their bodies, then the 
part of such cliild should be & remain to the use 
of the surviving child or children of B. & the 
heirs of his, her, or their bodies issuing, & in case 
all the children should die without issue,” etc., 
then to A. in fee ; — Held : tlie deed created 
cross-remainders between the children of B. ; & 
on the death of one without issue*, his sliare vested 
in a surviving child & the heir of one deceased, as 
tenants in common. — Doe d. Watts v. Waine- 
WRIGHT (1703), 5 Term Rep, 427 ; 101 E. R. 

240. 

Annotations: — Consd. Edwards v. Alliston (1827), 4 Buss. 

78. Apld. Cole v. Sewell (1848), 2 H. L. Cas. 186. Consd. 

Holland v. Allsop (1861), 29 Beav. 498 ; Hurry v. Morgan 

(1866), L. K. 3 Eq. 152. Refd. Lowe v. Land (1837), 6 

Jj. J. Ch. 234 ; Taylor v. Beverley (1844), 1 Coll. 108; 

Brown v. Rainsford (1867), 16 W. B. 198 ; Williams v. 

James (1872), 20 W. B. 1010 ; Wake v. Varali (1876), 2 

Ch. 348 ; Luoena v. Lucena (1877), 7 Ch. D. 255 ; lie 

Friends Settlmt., Cole v. AUcot, [19061 1 Ch. 47. 

1772. .| — A. by marriage settlement, 

conveyed certain estates to trustees with remainder 
to his children of the marriage, sliare <fc share alike, 
as tenants in common ; & for default of such 

issue & if any of such children, there being more 
than one, shall happen to die without issue before 
twenty-one, that in every such case, the share of 
such cliild, should go to the survivors, as tenants 
in common ; & in case all such children should 
die without issue, then to the use of the settlor 
in fee : — Held : there were no cross-remainders 
between the childi’en of the marriage, except in 
the case of a child having died without issue, & 
under twenty-one ; & one of the children having 
died without issue, but after twenty-one, his 
share vested in the settlor, & not in the survivor. 
— Meyrick V. Whibhaw (1819), 2 B. <fe Aid. 810 ; 
106 E. R. 561. 

1773. ,] — Doe d. Clift v. Birkhead, 

No. 1767, ante. 

1774. Application to accruing shares.] — 

Edwards v. Alliston, No. 1766, ante. 

1775. Meaning of “ share.*’] — D oe 

d. Clift v. Birkhead, No. 1767, ante. 

1776. Survivorship among class — Must in- 

clude as many objects as possible.] — In construing 
limitations to a parent for life, & afterwards to 
his children, with a provision relating to survivor- 
ship annexed, whether occurring in t^Is or settle- 
ments, the rule for determining both the class 


who are to take & the contingency to which the 
survivorship refers is to lean to that construction 
which will include as many objects of the gift as 
possible, consistently with tlie declared purpose 
of the author of the instrument. — Bouverie v. 
Bouverie (1847), 2 Ph. 349 ; 16 L. J. Oh. 411 ; 
9 L. T. O. S. 469 ; 11 Jur. 661 ; 41 E. R. 977, 
L. C. 

Annotations: — Consd. Evans v. Evans (1858), 25 Beav. 81 ; 
Jackson v. Dover (1864), 2 Hem. & M. 209. Refd. Vorloy 
V. Richardson (1856), 8 De G. M. & G. 126 ; Altv v. Moss 
(1876), 34 L. T. 312 ; Jic Boiiltney, Poiiltney v. Poniltiiey, 
11912] 1 Ch. 245. 

1777. “ Survivor.”] — Cole v. Sewell, No. 

144, ante. 

1778. .1 — He Palmer’s Settup 

MENT Trusts, No. 1 15, ante. 


Sub-sect. 5. — Contingent Remainders. 

See, generally. Real Property, Vol. XXX VIII., 
pp. 704-708, Nos. 495-524 ; Wills. 

1779. Whether vested or contingent — Remainder 
to son & intended wife— Variation if father re- 
marry.]— P osset w Posset (1665), 1 Keb. 886 ; 
83 E. R. 1300. 

1780. Remainder to heirs male — Limitation 

to elder son in tall male — Contingent interest of 
second son.] — A. having two sons, B. & C. & being 
seised of lands in fee, covc'nants, in consideration 
of marriage to stand seised to the use of A. & the 
heirs male of his body ; & for want of such issue 
to his own heirs male, witlx remainder to his own 
right heirs in fee. B. has issue one son D. &; fiv(‘ 
daughters, & dies in the lifetime of his father. 
The estate in tail on the death of A. vests in D. 
by purchase, & on the deatli of D. without issue 
goes by descent to his uncle C. per formam doni, 
as heir male of A. — Southcot v. Stowel (1677), 
2 Mod. Rep. 207 ; 1 Mod. Rep. 237 ; 1 Proem. 
K. B. 225 ; 3 Keb. 704 ; 86 E. R. 1028. 

Annotations : — Consd. Boo d. Dodson v. Grow (1767), WUm. 

272 ; Winter v. Perratt (1843), 9 Cl. A: Fin. 606. Refd. 

Wright V. Vernon (1854), 2 Drew. 439. 

1781. Variation if no provision for 

Issue.] — It is a certain rule of law, that if such a 
construction can be put upon a limitation as that 
it may take effect by way of remainder, it shall 
never take place as a springing use or executory 
devise ; & therefore a limitation in a settlement 
to trustees to the use of A. the settlor, for life, 
remainder to B., his intended wife for life, except 
as thereafter exccpt(*d, remainder to the heirs of 
the body of A., begotten on B., remainder to A. 
& his heirs, with a proviso, that if A. should (he, 
&; leave such issue as aforesaid, without making 
any provision for such child or children in his 
lifetime, the said trustees should stand seised of 
one moiety, from & after the decease of A., to the 
use of such child : — Held : a contingent remainder, 
& not a springing use, & therefore barred by a 
fine levied by A. & B. — Carwardine v. Car- 
WARDiNE (1758), 1 Eden, 27 ; 28 E. R. 594. 
Annotations: — Refd. Parker v. Bolton (1835), 5 L. J. Cli. 

98 ; Cole v. Sowell (1848), 2 H. L. Cas. 186 ; Egerton v. 

Brownlow (1853), 4 II. L. Cas. 1 ; lie Finch, Abblss r. 

Burney (1881), 17 Cb. D. 211. 

1782. Remainder to husband — If wife die 

without Issue.] — Settlement of the .wife’s estate 
on herself for life, remainder the husband for 
life if any issue of the marriage so long live, re- 
mainder if she dies sans issue of one moiety to 
him in fee, & of the other to the wife’s relations ; 


PART IX. SECT. 6, SUB-SECT 6. 

t. Whether vested or contingent .] — 
Lanodon V. Spencer (1905), 7 


W. A. L. R. 174.— AUS. 

a. .1 — ^Marshall V. King (1888), 

16 R. (C^. of Seas.) 40 ; 26 Sc. L. R. 
24.— SCOT. 


b. When vesting .] — Lazier v. Rob- 
ertson (1899), 3(* O. R. 617 ; affd- 
(1900), 27 A. R. 114.— CAN. 
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Sect. 0. — Interests in remainder : Svh-sect. Sect. 

7. Part X, Sect. 1: Sub-s ect. 1.] 

Ills remainder in fee docs not arise, unless he sur- 
vives his wife. — Mooriiouse v. Watniiouse 
(1707), 1 Wm. Bl. 638 ; 90 B. B. 370. 

1783. Ultimate remainder In default of ap- 

pointment — To right heirs of grandfather — Settlor 
himself heir of grandfather.] — A., in a conveyance 
to uses, reciting that lie was desirous that certain 
estates derived from his motlier’s family, should 
remain in the family & blood of S. li., his maternal 
grandfather, in consideration of his natural love 
& affection to his relations, the heirs of S. R., & 
to the intent that the said estates might continue 
in the family & blood of his late mother, on the 
side of her father, settles them to the use of him- 
self for life, remainder to the heirs of his body ; 
for default of such issue as he should appoint, & 
for default of appointment to the use of the right 
heirs of S. R., with a power of revocation & new 
appointment. The ultimate remainder is con- 
tingent, & will vest in the person who happens to 
be the right heir of S. R., at the expiration of the 
estates previously limited. — C holmondelky (Mar- 
quis) V. Clinton (Lord) (1820), 2 Jac. W. 1 ; 
37 E. R. 527 ; on appeal (1821), 4 Bli. 1, H. L. 
Annotatimiff : —Consd. Boidcll v. Goliprlitlv (1 842), ] 2 L. ,T. Ch. 
187. Refd. Bennett r. Colley (1832), 5 81m. 181 ; Doo d. 
Pilklnirton v. Spratt (1833), 5 B. ^ Ad. 731 ; SturjrlH v. 
Champneys (183!)), T) IMy. & Cr. 97 ; Farr v. Shoriffo, 
DykeHr. Farr (1845), 1 ]Iaro,512; Stone r. Godfrey (1854), 

5 I)e G. M. & G. 7G ; I>enny v. Allen (1857), 7 Do G. M. & G. 
409; Winffr. Angravc (1800), 8 H. L. Cas. 183 ; Marshall 
(1805), 5 Gill. 37 ; Farrar r. Farrars (lbS8), 40 
Ch. D. 395 ; Soar r. Afthwell, [1893] 2 Q. B. 390. Mentd. 
Boer V. Ward, Ward v. Beer (1821), Jac. 77 ; Dillon v. 


Ch. D. 395 ; Soar v. Afthwell, [1893] 2 Q. B. 390. Mentd. 
Boer V. Ward, Ward v. Beer (1821), Jac. 77 ; Dillon v. 
Parker (1822), Jac. 505; C'nthborl r. Creasy (1823), 4 
Bli. 125 ; Hood v. Pimm (1831), 4 Sim. 101 ; Ashton v. 
Milne (1833), G Sim. 309 ; Leith v. Irvine (1833), 1 My. & 
K. 277 ; Parrott v. Palmer (1834), 3 My. dc K. 032 ; 
Grenfell r. Oirdlestone (1837), 2 Y. & C. F\'. 002 ; Bent 
y. Yonnjf (1838), 2 Jnr. 202 ; Davies r. Quart erman (1840), 

4 Y. A' C. Ex. 257 ; Anderson v. Wallis (1842), 12 L. J. Ch. 
291 ; Sayer i\ Wagstaff (1843), 2 Y. & C. Ch. Cas. 230 ; 
FulhaTii V. M'Carthy (1818), 1 H. L. Cas. 703 ; Christ’s 
Hospital r. Grainger (1849), 1 H. A; T\v. 533 ; Baboo Kasi 
iTrsad Narain v. Mussiimat, Kawalbasi v. Kooer (1851), 

5 Moo. Ind. App, 140 ; A.-G. v. Murdock (18.32), 1 De G. 
M, & G. 86 ; Cottrell v. Hughes (1855), 3 C. L. R. 490 ; 
Itobertson v. Norris (1858), 1 GUI. 421 ; Bryant Easter- 
son (1859), 7 W. K. 2!)8 ; Hornby v. Toxtoth Park Burial 
Board (1862), 31 Beav. 52 ; Pearce v. Morris (1869), 5 
Cli. App. 227 ; Beckett v. Attwood (1881), 18 Ch. D. 54 ; 
Warner v. Jacob (1882), 20 Ch. D. 220 ; Chnrles v. Jones 
(1887), 35 W. B. 645 ; Magnus v. Queensland National 
Bank (1887), 36 Ch. D. 25 ; Bolton v. Salmon, [1891] 2 Ch. 

4 8 ; Turner v. Walsh, [1909] 2 K. B. 481. 

1784. Remainder to children living at 

death of husband.] — A fund was settled on trust 
for the wife for life in case she should leave any 
issue living at her death for the husband for life & 
after his decease upon trust to divide it amongst 
the children of the marriage “ that should be 
then living on their respectively attaining the age 
of twenty-one years ” & in case there should be 
no child or of their all dying in the wife’s life to 
pay the fund to such person as the wife should by 
will appoint & in default to the execution or 
administration of the husband & wife or the 
survivor of them ; & in case the wife sliould survive 
her husband without leaving issue then living to 
pay the fund to the wife. The wife died leaving 
children who had attained twenty-one & the hus- 
band was still living ; — Held : the limitation to 
the children remained contingent until the death 
of their father. — Re Wollaston’s Settlement 
(1800), 27 Beav. 642 ; 64 E. R. 255. 

1785. Remainder to class — Survivorship as ! 

to share of member dying without Issue.] — C ole v . I 
Sewell, No. 144, ante. I 


1786. Appointment among class — Living at 

death of appointor & wife — Survivorship as to share 
of appointee dying under twenty-five.] — In exercise 
of a power created by a marriage settlement of real 
estate, executed in 1819, the husband & wife by 
deed, executed in Sept. 1848, jointly appointed 
that the estate should after the death of the survivor 
of them, they being tenants for life under the settle- 
ment, bo to the use of the three children then born 
of the only son of the marriage, & all other his child 
& children who should be living at the death of the 
survivor of the appointors, & to the heirs & assigns 
of such of them as should attain the age of twenty- 
five, equally as tenants in common. But in case 
either of the three named children of the son & 
any such other child & children as aforesaid should 
die under twenty-five, then immediately after his 
or her death to the use of the survivors or other of 
them, their, his, or her heirs & assigns. Pro- 
vided that, in case the appointment intended to 
be thereby made to the after-born children of 
the son should from any cause fail of effect, the 
appointors did thereby further declare that the 
deed should operate as an appointment of the 
hereditaments to the three then born children of 
the son, or such of them as should attain twenty- 
five, their respective heirs & assigns. The husband 
died in 1867, & his widow died in Nov. 1873. 
There were seven children of the son, all of whom 
were then living, but only tlie three cider ones had 
attained twenty-five. The other four attained 
twenty-five subsequently : — Held : the limitations 
I of the deed of appointment took effect as legal 
contingent remainders on the d('ath of the widow ; 
each of the seven children of the son took one- 
seventh of the property for life ; & the tliree who 
had attained twenty-five at the death of the widow 
took the remainder in fee, subject to tlie life 
estates, equally between them as tenants in 
common. — Sym.es v. Symes, [1896] 1 Ch. 272 ; 65 
L. J. Ch. 205 ; 73 L. T. 684 ; 4 1 W. R. 521. 
Annotation : — Refd. Rc Wrif^hlHon, Battle -Wriglitson v. 
Thomas [1901] 2 Ch. 95. 


Sect. 7.— POWER TO CHARGE INTEREST. 

' See, generally. Money & Money-Lending, V^ol. 
XXXV., pp. 177-201. 

1787. General rule — Power implied.] — If a man 

has power to charge land with any sum not 
exceeding the sum of £3,000 he may charge it 
with £3,000 & the interest besides ; for the intention 
is to charge the premises with £3,000 principal 
money, & that of course carries interest, & none 
would lend such sum on such security, if tlie law 
were otherwise. — Kilmurry (Lord) v. Geery 
(1713), 2 Salk. 538 ; 1 Eq. Cas. Abr. 341 ; 91 E. R. 
456. 

Annotations : — Expld. Evelyn v. Evelyn (1731), 2 P.Wms. 659. 
Apld. Boycot v. Cotton (1738), West temp. Hard. 520 ; 
Hallu. Carter (1742), 2 Atk. 354. Expld. Hearlo v. Green- 
bank (1749), 3 Atk. 695. Consd. Bomfret v. Windsor 
(1752), 2 Ves. Son. 472. 

1788. .] — Boycot v. Cotton, No. 1611, 

ante. 

1789. .] — (1) The ct., in late cases, 

have thought it hard to raise daughters’ portions 
in the father’s lifetime, & therefore refused to do it. 

(2) The portions cannot be raised in the life- 
time of the jointress, so as to affect her, for when 
T. executed the power, the estate rose out of the 
will of T. & is precedent to the two hundred years’ 
term. 
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(3) Conveyancers now insert negative words, 
to prevent portions being raised in a father & 
mother’s lifetime. 

(4) A power in trustees of raising portions by 
rents or by mtge., is no reason for postponing the 
raising, in order that they may make their election. 

(5) Where there is a power of charging land with 
a gross sum, it imports interest of com'se. — 
Haix V. Carter (1742), 2 Atk. 354 ; 9 Mod. Bep. 
347 ; 2(5 E. B. 615. 

Annotations: — As to (1) Distd. Stovens v. Dctliick 

3 Atk. 31). Consd. Clinton v. Seymour (1739), 4 Vcs. 110. 

As to (5) Consd. Lyddon v. Lyddon (1808), 14 Ves. 558. 

1790 . ^ power to charge a sum in 

gross implies a power to give any rate of legal 
interest ; & the rule of the c*t. to give 4 per cent, 
applies only where no rate is specified by the party 
having jiower to fix it. 

The reason of tlie rule in Chancery to give interest 
at 4 per cent, only is, that money is geniTally to 
bo had at that rate ; but the rule is not invariable. 

Where there is a power to raise portions for 
cliildren oliarged upon an estate, that i)f>wer 
necessarily imports, that from the time tlie 
portion is to be raised, is payable or vested, it is 
also in the discretion of the party as a necessary 
consecpience of it to prescribe what interest shall 


be given, provided it does not exceed legal interest. 
This ct. has, according to my view of it, not upon 
an arbitrary rule laid down by itself, but upon a 
consideration of plain & evident convenience, at 
a particular period fixed, that where there is a 
charge upon land, & afterwards it was extended, 
& wisely, to personal property, the interest shall 
not exceed 4 per cent. 

If the iiarty entitled to charge, or to give interest 
from the time the fund is to be productive, fixes 
the rate, the ct. cannot control it, or diminish it, 
if ho gives more than 4 per cent, or increase it, if 
he gives less than legal interest. Therefore the 
course of the ct. obtains only, where no rate is 
specified by him, who has a right to fix the sum, 
& any rate of interest he tliinks proper, not 
exceeding legal interest (Lord IjouariBOROUGii, C.). 
— Lewis v. Freke (1794), 2 Yes. 507 ; 30 B. B. 
748, L. V. 

Annotations : — Folld. Ooo r. Pogsoii (18l(*»), 2 Madi. 457. 

Distd. Balfour v. Cooper (1883), 23 Ch. D. 472. Refd. 

yitwoll V, Bernard (1801), G Ves. 520. 

1791. .J — Bower to charge a sum in 

gross implies a power to give interest. — IloE v. 
POGSOK (1816), 2 Madd. 457 ; 56 E. B. 403. 

Interest on portions.] — >SVe Sect. 5, sub-sect. 9, 
ante. 


Part X. — ^Tenant for Life and Remainderman. 


Sect. 1.— RIGHT TO POSSESSION. 

Sub-sect. L — Discretion op Court. 


1792. Legal tenant for life.] — Whether or not 
legal tenants for life, whose legal estate is subject 
to a term of years in trustees, there b(*ing trusts, 
for management &; payment of incumbrances, 
ought to be let into possession is a question for the 
ct. to decide in the exercise of its discretion, 6c 
having regard to all th(‘ circumstances & in 
particular the best way of dealing with the pro- 
perty. Such tenants for life arc not entitled as of 
right to be let into possession. — He Stamford & 
Warrington (Earl), Payne v. Grey, [1925] Gh. 
162 ; 94 L. J. Ch. 294 ; 133 L. T. 337 ; 69 Sol. .Jo. 
194 ; on appeal, [1925] Ch. 589, 0. A. 

1793. Exercise of discretion— Terms Imposed — 
Undertaking for protection of estate.] — (1) The 
ct. has a judicial discretion as to giving poss(*s.sion 
uxion proper terms, to an equitable ^nant for life, 
& the Settled Ijand Acts afford additional ground 
for exercising this discretion in favour of the 
person having such extensive statutory powers, 

(2) A married woman, restrained from anticifia- 
tion under a settlement [of real estate subject to a 
rentcharge] by way of trust for sale, which con- 
ferred wide powers of management upon the 
trustees until sale, was held entitled, upon proper 
undertakings for the protection of the estate & 
the trustees being given, to be let into possession 
of the settled land, to exercise all the powers 
conferred by the Acts on a tenant for life, except 
the power of sale & exchange ; but as no complaint 
was made against the conduct of the trustees she 
was directed to pay the costs of the application. 

(3) The owner of the rentcharge was not a 
necessary party to the application . — Re Bagot’s 
Settlement, Bagot v. Kittoe, [1894] 1 Ch. 177 ; 
63 L. J. Ch. 516 ; 70 L. T. 229 ; 42 W. K. 170 ; 


38 Sol. Jo. 80 ; 8 R. 41. 

Annotations: — As to il) Confld. Re TUohardsoa lUchardson 
“ ‘ ■ ^ 00 ] 2 “ " 


V. Rlohardeon, (1905y2 Ch. 778; 
V. Barnes, [1894] 2 Ch. 297 


C7. Refd. Re Newen, Newen 
Re Hunt, Pollard v, Geake 


J. — ^VOL. XL. 


(1300), 4i 8ol. Jo. 314; Re Stamford & Warrington, 
I’ayuo V. Grey (1925), 94 L. J. Ch. 291. As to (2) FoUd. 
Re Money Kyrlo, Money Kyrle v. Money Kyrlo (1900), G9 
L. J. Ch. 780. As to (3) Refd. Re Newen, Newen v. BarncH, 
[1894] 2 (4i. 297. Generally, Refd. Re Hanbury’s S. E. 
(1913), 57 So]. Jo. (^10 ; lie Jtayer, Bayer v. Bayer, (1913] 
2 Ch. 210 ; Re Bcrehtold, Berchtold v, Caprou, [1923] 
1 Ch. 192. 

1794 . ,]—lie Newen, Newen v. Barnes, 

No. 1811, post. 

1795. Assignee In bankruptcy of equitable tenant 
for life.]— AV Hunt, Pollard v. Grp^ake (1901), 
15 Sol. Jo. ()52, G. A. 

1796. Exercise of discretion— Terms imposed— 
Undertaking for protection of estate.] — Re Bagot’s 
Settlement, Bagot v. Kittoe, No. 1793, ayde. 

1797 . .J — Land which was subject 

to intges. was settled, sui)j(‘ct to a term for securing 
incumbranc(*s, to tlie use, in the events which 
happened, of A. for life, witii remainders over. 
The trusts of the term provided that so long as the 
mtges. remained unpaid the trustees should receive 
the rents 6c profits & manage th(‘ premises 6c keep 
down the interest of th(^ mtge. debts & certain 
rentcharges created by the setthunent, that they 
should then pay to the tenant for life for tb;^ time 
being subject to the term an annuity of £600 a 
year, 6c should ajiiily the residue of the i*ents & 
profits towards the payment of the principal 
moneys charged by the mtges. 6c tluTe was a 
proviso for the cesser of the term upon the 
discharge of the mtge. debts. The settlement 
conferred on the trustees an immediate power of 
sale Sc exchange, but no power of leasing. The ct. 
having held that A. was a person having the powers 
of a tenant for life under Settled Land Act, 1882 
(c. 38), ordered him to be let into possession upon 
his undertaking to perform the trusts of the terms 
& gave him the custody of the title deeds . — Re 
Richardson, Richardson r. Richardson, [1900] 

2 Ch. 778 ; 69 L. J. Ch. 804. 

Annotations Re Money ^rle’s Settlint., Money 

Kyrle v. Money Kyrle, [1900] 2 Oh. ^9 ; ite WUkinsoD, 
Lloyd V. Steel (1901), 85 L. T. <iJ. Distd. Re Llanover, 

T T 
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Settlements. 


Sect, 1 , — Right to possession: Sub-sects, 1 <£: 2.] 

Herbert v. Ram, [1907] 1 Ch. 635. Apld. lie Stamford & 

Waninirton, Payne v. ()rey (1925), 94 L. J. Ch. 294. 

Re!d. Whoder v. Tootell (1903), 47 Sol. Jo. 710 ; Jte Mus- 

grave, Machell v. Parry, [1916] 2 Ch. 417. 

1798. Form of undertaking.] — 

Testator gave his annual ground rents, secured 
on two estates, to trustees upon trust to collect 
& apply the same in reduction of a mtge. debt 
thereon, & subject thereto upon tnist iis to two- 
fifths of the annual income for J. for life, as to 
other two-fifths for P. for life, k as to the remaining 
one-fifth for P. for life ; & he directed that on the 
decease of either JT., P. or L. his or her shaiv of the 
ground rents should go to his or her cliildren, & 
testator empowered his trustees to sell the j^'ound 
rents, pay oil the mtge. debt, invest the residufuy 
proceeds of sale, & stand possessed thereof upon 
the trusts declared respecting the annual ground 
rents should they remain unsold. Testator died 
in 1891. J. had three, k P. one, infant children 
entitled to the ground rents in remainder. The 
trustees considered it advisable in the interest of 
all the beneficiaries to retain fhe ground rents k 
apply the income in reduction of the mtge. debt 
thereon, which by Jan. 1901, was reduced to less 
than half. The mtge. debt became vested in the 
surviving trustee of the will. Upon a summons 
taken out by the tenants for life against the 
surviving trust ee k infant rturiaindermen UcM : 
the tenants for life were entithxl to imnHnliate 
possession of the ground rents k to sell them to 
pay off the mtge. debt k also to delivery uj) of the 
documents of title held by the surviving trustee, 
as tiustoe, relating to the ground rents. 

It is in accordance with the settled practice of 
the cts. & with the decision of lie liichardson, 
Richardson v. Richardso?! y No. 1797, aiiiCy that they 
should be let into immediate possc‘ssion on giving 
a proper undertaking that what remains to be 
done for the benefit of persons other than the 
tenants for life shall be duly performed. The 
undertaking must be the s<ime as in the case of 
Re Money Kyrle's Settlcmcnfy Money Kyrlc v. 
Money Kyrle, No. 1801 , post, to pay all outgoings in 
respect of the ground rents k to keep down the 
interest on all chai*ges k incumbrances thereon or 
any part thereof k to account to the trustee for all 
receipts k payments (Cozens-IIardy, J.). — Re 
Wilkinson, Lloyd v. 8tep:l (1901), 85 L. T. 4,3. 
Annotation : — Consd. Re Stamford & Warrington, Payne v. 

Grey (1925), 94 L. J. Ch. 294. 

1799. Whether security ordered.] — 

Reversion of goods after a life given to 8., the 
possessor for life, decreed to give secuiity to deliver 
the goods or value aft/cr her death. — Bracken v, 
Bently (1637), 1 Rep. Ch. 110 ; 21 E. R. ,522. 
Annotation : — Refd. Bill v. KInaston (1740), 2 Atk. 82. 

1800. Administration action.] — 

It is not now the practice, upon an order on further 
consideration in an administration action in 
ordinary cases, to require the tenant for life to give 
security before being let into possession of settled 
land k heirlooms, but he is only required to sign an 
inventory of the latter. — Temple v. Tubing 
(1887), 56 L. J, Ch. 767 ; 56 L. T. 283. 

1801. To pay income to trustees.] 

— portion of family estates was subject to a term, 
created in 1868, in trustees to manage k apply the 
net income in paying off mtges., on which large 
sums were still due. The ct. put the tenant for 
life into possession of the land subject to the term, 


he giving seenrity to pay the net income over to 
the trustees. — Re Money Kyrle’s Settlement, 
Money Kyble v. Money Kyrle, [1900] 2 Ch. 839 ; 
69 L. J. Ch. 780 ; 83 L. T. 74 ; 49 W. R. 44. 
Annotations ..-~Folld.Rc Wllklneom Lloyd r. Steel (1901), 85 
L. T. 43. Distd. Re Llanover, Herbert tJ. Ram, [1907] 1 
Ch. 635. Consd. Re Stamford k Warrington, Payne v. 
Grey (1925), 94 L. J. Ch. 294. Refd. Wheeler v. Tootell 
(1903), 47 Sol. Jo. 710 

lg02. Security for protection of trus- 

tees — Leasehold property subject to onerous cove- 
nants.] — Re Newen, Newen v, Barnes, No. 1811, 
post. 

1803. Court dissatisfied with ap- 

plicant’s means.] — Re Uunt, Pollard v, Greake 
(1901), 45 Sol. Jo. 652, C. A. 

1804. Effect of Settled Land Acts.] — Testa- 

tor, who died in 1883, devised his real estate to 
the use of his trustees, upon trust, as to part thereof, 
after the attainment of twenty-one by his grand- 
son, to pay the rents k profits to him duiing his 
life, or until ho should become bkpt., or assign, 
charge or incumber the same, k he gave his trustees 
powers of maintaining, managing, k improving 
his real estate, k of leasmg, sale, k exchange. 
The grandson applied to be given possession of the 
real estate, k for custody of the title deeds : — 
Held: (1) the Settled Land Acts have raised a 
presumption in favour of possession by an equitable 
tenant for life which did not before exist, k the 
grandson’s application shc)iild be granted upon his 
giving a sufficient undertaking for the pseservation 
of the property. 

(2) Form of order. — Re Wythes, West v, 
Wytiies, [1893] 2 Ch. 369 ; 62 L. J. (’h. 603 ; GS 
L. T. 520 ; 41 W. R. 376 ; 9 T. L. R. 327 ; 37 
Sol. Jo. 327 ; 3 R. 433. 

Annotat%(ma : — As to {!) Refd. Re Newen, Newen v. Bames, 
[1894] 2 Ch. 297 ; Re Stamford Sc Warrington, Payno v. 
Grey (1925), 94 L. J. Ch. 294. As to (2) FoUd. Re Bagot’s 
Settlmt., Bagot v. Kittoe (1893), 03 L. J. Ch. 515 ; Re 
Money Kyrle, Money Kyrle v. Money Kyrle (1900), 69 
L. J. Ch. 780 ; Re Phillimoro, Philllmoro v. Mllnos (1001), 
52 W. R. 682. Generally, Refd. Wheeler v. Tootell (1903), 
47 Sol. Jo. 710. 

1805. .] — Re Bagot’s Se'etlement, 

Bagot v. Kittoe, No. 1793, ante. 


Sub-sect. 2. — Tenant for Life. 

1806. Where trusts to keep down charges.] — 

Devise of real estates to trustees, for a term of 
twenty-one yeai*s, k subject thereto, k to the trusts 
thereof, to A. for life, with liberty to cut timber, 
etc., for buildings k repairs only ; remainder to 
B. for life, with like liberty, etc. ; remainder to 
the sons of B. successively in tail ; &, after like 
remainders, to C. & D. & their sons respectively, 
remainder to E. for life, with like libci’ty, etc. ; 
remainder to the sons of E. successively in tail, 
with divers remainders over ; remainder to 
testator’s own right heirs, with the declaration that 
the trustees of the teim should receive the rents k 
profits of the estates, cut, fell k sell the timber 
at mature growth in due succession, & yearly, until 
testatoi’s debts k pecuniary legacies should be 
paid, thereout pay, (a) a certain annuity, k also a 
yearly rentcharge of £1,000, to the person entitled 
to the estates expectant on the determination of 
the term ; (6) the expenses of the trust ; (c) his 
funeral expenses ; & (d) the pecuniary legacies k 
annuities given by his will, or so much as his per- 


PART X. SECT, t, SUB-SECT. 2. 

d. Where trust to pay debts— Accumulation of rents to pay debts.} — Re WoonnorsK, Annbsley v. Wooduouse, [1898] 
1 I. R. 69.— IR. 
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sonal estate should not pay ; & after such pay- 
ment, or the raising of a fund sufficient for the same, 
to permit the person entitled to the estates 
expectant on the term to enter into possession 
thereof, subject to such annuities as should then 
remain cliarged, & the term then to cease. Testa- 
tor empowered the tenants for life, & the respective 
devisees in possession, to exchange part of the 
devised lands for others of greater or equal value, 
& authorised his exors. to preserve the wood, so 
as to continue a succession in the falls thereof, 
he empowered them during & after the term, 
until some person was entitled to the estates in 
tail, or for some gi'eatcr estate, to enter & cut 
timber at mature growth for sale, & to apply the 
proceeds in payment of his funeral expenses, debi s 
& legacies, until the trusts of th(‘ teim should be 
satisfied ; & then, with the consent of the devisees 
in possession, to invest the sm^plus in the purchase 
of other lands in fee, to be settled to the same U8(‘8 
as the devised estates. Testator died in ISO.'b 
Tlie personal estate sufficed to i)ay his debts 
pecuniary legacies, but not to provide for the 
annuities. B. then the first tenant for life on the 
death of testator, entered into possession of tht‘ 
estates, & so continued during his life. B. died 
in 1887 without issue, whereupon E., the next 
surviving tenant for life, entered into possession. 
In a suit instituted in 1842, by the first son 4 )f E 
as tenant in tail expectant on the decease of E., 
against the representatives of the trustees, & the 
exors. of B. deceased tenant for life: — Held: 
(1) pltf., as such tenant in tail expectant, was not 
('ntitled to relief in equity, on the ground that th(' 
exchange effected by B. of certain of the devised 
estates for other estates was not a due exercise of 
the power of exchange ; for, if the exchange was 
not warranted by the power, the legal estate in 
the devised premises did not pass by the con- 
vey an(;e. 

(2) I do not mean to express any doubt but that 
when all the above charges had been satisfied, & 
the settled estates were thereby cleai'od of all 
charges except annuities, the arrears of which were 
paid, the person for the time being entitled in 
possession to the settled estates subject to the temi 
would be entitled during the residue of the term 
to the beneficial receipt of the rents & profits of 
the estates, keeping down the annuities (Wkuiam, 
V.-C.). — Eekhand V. Wilson (184.'j), 4 ilai*e, 844 ; 
15 L. J. (41. 41 ; 9 Jur. 800 ; 07 E. B. 080. 
Annotaiio'm ; — As to (]) Consd. Langdale v, BrJRgs (1856), 8 

De G. M. & G. 391. Generally, Blentd. Ouiigaiiiioii v. 

Smith (1846), 12 Cl. & Fin. 54G ; Kekowich v. Marker 

(1851), 3 Mac. & O. 311 ; Briggs v. Oxford (1852), 1 Bo 

G. M. & G. 363 ; Carroll v. Graham (1865), 11 Jnr. N. S, 

1012 ; Birmingham Canal Co. v, Cartwright (1879), 11 

Ch. D. 421 ; Dashwood v. Magnlac, I1891j 3 Ch. 306. 

1807. Where trust to pay debts — On discharge of 
receiver.] — Hoskins v . Campbell, Gibbon v. 
Campbell, L1869] W. N. 59. 

1808. .J — Testator, who died in 1844, 

devised to trustees a moiety of his real estates 
upon trusts for his son for life, with remainder to his 
grandson for life & his sons in tail, & to pay all 
his debts & sums of money as he sliould owe at 
the time of his decease, whether by way of mtge. 
bond, or otherwise, including a sum of £8,000 
charged upon the estates ; & he directed that the 
rents & profits of the estates should be received 
by the trustees & be applied in liquidation of the 
debts until the whole, including the £8,000, should 
be paid ; that no person to whom any estate for 
life or in tail was limited should he entitled to the 
rents profits until the estates were totally dis- 
incumbered & clear of debts ; & that the trustees 
should invest the moneys which might come to I 


their hands upon good security at interest until 
the same should be applied in payments under 
the trusts. A receiver had been appointed. The 
whole of the debts had boon paid excepting the 
£8,000, by sales of parts of the estates under orders 
of the ct., tliere was an accumulation fund in 
ct. sufficient to pay the £8,000 : — Held : the 
receiver must be discharged, & the tenant for life 
be let into possession of the estates. — Tewart v, 
Lawson (1874), L. R. 48 Eq. 490 ; 43 L. J. Ch. 
673 ; 22 W. R. 822. 

Annotations: — FoUd. Norton r. JoluiHtonc (1885), 30 Ch. D. 
649. Apld. lie Green, Baldock v. Green (1888), 10 Ch. D. 
610; lie lieathcotc, Hoathcote Trench, [1904] 1 Ch. 
826. Distd. lie Webster, Thompson v. Thompson (1910), 
102 L. T. 905. Refd. Honywood v. Houywood, [1902] 1 
Ch. 347 ; Re Stamford & Warrington, I’ayno v. Grey 
(1925), 94 L. j. Ch. 294. Mentd. Re (Tesswoll, Lineham 
V. CrcBSWcU (1913), 57 Sol. Jo. 578. 

1809. Accumulation of rents to pay debts- 

Accumulation sufficient for payment.] — Testator 
devised Jiis real estates to the use of pltf, for life, 
with an ultimate remainder to A. in fee, & providetl 
that the trustees should receive the rents, &, after 
paying thereout tlie interi'st on the mtges. alTecting 
the estates, should accumulate tlu‘ residuci “ until 
the amount of such acciinmlation should be 
sufficient to discharge the principal of the mtg(\s.” 
Testator directed that, as soon as the accumulations 
should be sufficitmt to |)ay oif the mtges,, the trus- 
tees should forthwith pay off the same. Testator 
declared that pltf., or oilier the person for the time 
being entitled for life or in tail to the estates under 
the limitations of the will, should not be entitled 
to receive any part of the rents until the mtges. 
had been paid off. After testator’s death the part 
of the estates wliicli was subject to a mtge. was sold 

I by the mtgees. under their powcd* of sale, in elToct, 
at the request of jiltf. A wiiJi the sanction of tlu^ 
ct. The proceeds of sale were' not enough to pay 
off (he wliolc of the inlg('. debt, A the balance was 
paid out of the accumulation of rents. A pari) 
of the accumulated fund remained: — Held: the 
tenant for life was entitled, to be ltd into jiossession 
of the estates remaining unsold, A to have tlie 
surplus of tlie accumulated fund paid to him.--- 
Norton V. Johnstone (1885), 30 Gh. I). 649 ; 55 
L. J. Ch. 222 ; 34 W. R. 13. 

Annotations : — Distd. Re Webster, Thompson v. Thompson 
(1910), 102 L. T. 905. Refd. Uonywood v. Ilonywood, 
[1002] 1 Ch. 34 7. 

1810. Female tenant for life,]— A bare trustee, 
who, under Fines A Rt'coveiies Act, 1833 (c. 74), 
8. 34, is protector of a settlement, can insist on 
retaining the legal estate, only so long as the 
purposes of the trust exist — that is, so long as, 
according to the rules of this ct., he is required to 
be a trnstL*e. 

Therefore, where there was a devise of lands to 
trustees upon trust for testator’s daughter during 
her life, for her separate use, without power of 
anticipation, with remainder to the use of her 
children as tenants in common in tail, with 
remainders over : — Held : testator’s daughter, 
having become discoverte A being sui juris, could 
conq^el a conveyance by the trustees of their legal 
estate. — B uttanshaw v. Martin (1859), John. 89 ; 
33 L. T. O. 8. 300 ; 70 E. R. 351 ; sub nonu 
Burtanstiaw V. Martin, 5 Jur. N. S. 647. 

1811. .] — (1) The power of the ct. to make 

an ordt*r allowing an equitable tenp^nt for life to 
take possession of settled property is discretionary 
& will only bo made upon proper undertakings. 
The order on an application for the purpose must 
contain terms protecting the trustees especially 
where the property is subject, as in the case of 
leaseholds, to onerous covenants. (2) The applica- 
tion may be made by originating summons, which 
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Settlements. 


Sect, 1. — Right to possession : Sub-sects. 2 <&: 3, 
Sects. 2 3: Sub-sects. 1 dr 2.] 

must be served upon the trustees, & upon the 
mtgees., if any, of the interest of the tenant for 
life, though not, under ordinary circumstances, 
upon the reversioner. (3) Where the tenant for 
life has mortgaged his interest, the order letting 
him into possession docs not carry with it the right 
to the custody of the title deeds ; these the mtgee. 
can insist on being retained by the trustees. 

(4) A female equitable tenant for life is not 
necessarily disqualified from being let into 
possession. — Rc Newen, Newen v. Barnes, 
[1894] 2 Ch. 297 ; 03 L. .T. Ch. 703 : 70 L. T. 053 ; 
58 J. P. 707 ; 43 W. K. 58 ; 8 R. 309. 

Annotations: — As to (1) Refd. Re Stamford & Warriiiirton, I 
J'ayne v. Grey (1925), 94 L. ,1. Ch. 294. As to (2) Reid. Re 
Hunt, PoUard v. Gcake (1900), 44 Sol. Jo. 314. As 
to (3) Refd. Wheeler v. Tootell (1903), 47 Sol. Jo. 710. 
(tcnerollu, Mentd. Monlofioro v. Guedalla, 11903] 2 Ch. 723 ; 
Jte Sampson, Sampson v. Sampson, [1906] 1 Ch. 435. 
Discretion of court.]— /8Vc Sub-sect. 1, ante. 


SuB-SEC'j’. 3 . — Application to Court. 

1812. Form of application — Originating sum- 
mons.] — Re Newen, Newen p. Barnes, No. 1811, 
ante, 

1813. Who are necessary parties.] — Re Bagot’s • 
Seti’LEMENT, Bagot V. Kittoe, No! 1793, ante. 

-.] - Re Newen, Newen v. Barnes, 
No. 1811, ante. 

1815. Costs of application.] — Rc Bagot’s 
Setitlement, Bagot V. Kittoe, No. 179:1, ante. 


Sect. 2.— CUSTODY OF TITLE DEEDS, 

See Part XI,, post. 


Sect. 3.— WASTE. 

Sub-sect. 1. — In General. 

1816. Tenant for life — Subsequent life estate with 
remainder in fee— Rights of remainderman in fee — 
Death of intermediate tenant for life.] — Tenant for 
life, remainder for life, remainder in fee, tenant 
for life commits waste, he in the remainder for 
life dies. The remainderman in fee may have 
an action of waste against the tenant for life. 

So also if the remainderman for life, after the 
waste committed, had surrendered to him in the 
remainder in fee. — Paget’s Case (1593), 5 Co. 
Kep. 76 b ; 77 E. K. 170. 

Annotations: — Consd. Bowles’s Case (1615), 11 Co. Rep. 
77 b. Apld. Bray v. Trat;ey (1621), W. Jo. 51. Consd. 
Garth v. Cotton (1753), 3 Atk. 751. Reid. Berry v. Heard 
(1632), Cro. Car. 242. 

Bray v. Tracy 

(1024), W. Jo. 51 ; Cro. Jac. 088 ; 82 E. It. 28. 

1818. .] — Anon. (1599), Moore, 

K. B. 554 ; 72 E. Ji. 754. 

Annotation : — Refd. Garth v. Cotton (1753), 1 Ves. Sen. 546. 

1819. .] — A remainderman in 

fee may have an injunction to stay waste in the 
first tenant for life notwithstanding an inter- 
mediate estate for life. — F arrant v. Lovel (1750), 
3 Atk. 723 ; 26 E. R. 1214, L. C. 

Annotation : — Refd. Harper r. ApUn (1886), 54 L. T. 383. 

1820. Property settled on married woman — 

For her separate use.] — Testator devised his real 


estate to trustees upon trust for one of his 
gi'anddaughters, &; directed that in the event of 
her marrying under twenty-one, which event 
happened, then they should assure same by deed 
to her for her life to her separate use, without 
power of anticipation, with remainder to her 
children as tenants in common in tail with re- 
mainders over, with power to the trustees to 
secure a life interest to the husband after the 
death of the granddaughter cither with or with- 
out impeachment for waste : — Held : tlie life 
estate of the granddaughter must be subject to 
impeachment for waste. — Clive v. Clive (1872), 
7 Ch. App. 433 ; 41 L. J. Oh. 380 ; 20 L. T. 409 ; 
20 W. R. 477, L. JJ. 

1821. On widow “ with full & abso- 

lute control.”] — By his will G., who died in 
1884, devised an estate to his wife M. for life witJi 
remainder to his brother F. in fee. M. was ap- 
pointed sole extrix. with full absolute control 
over all testator’s property during lier life. E. 
died in 1892, having by his will settled th(‘ estate 
subject to the life interest on pltf. in tail male 
with remainder over. M. having cut k, sold 
timber, including, oak, ash, & ehn of twenty years 
of age <fc upwards, this action was brought claim- 
ing a declaration that this constituted waste 
for an injunction : — Held : on the true construc- 
tion of the will the words “ with full k- absolute 
power over all my property ” did not render deft, 
dispunishable for waste, but merely conferred 
large powers of management. — Pardoe v. Pardoe 
(1900), 82 L. T. 547 ; 10 T. L. R. 373 ; 44 Sol. Jo. 
419. 

1822. Liability under separate instruments.] 

— Testator by his will devised all his estates to 
trustees their heirs to the use of pltf. for life 
without impeachment of waste, with remainder 
to Ms sons successively in tail male. By a codicil 
he revoked in part the disposition made by his 
will, & devised part of his estates to trustees, 
their exors., administrators A- assigns during the 
life of deft., a married woman, without impeach- 
ment of waste, upon trust to permit her to receive 
the rents, issues profits for her life for her 
separate use with restraint upon anticipation, & 
divers remainders over. Subsequently testator 
conveyed the same hereditaments by deed to the 
use of a trustee during the life of deft, upon trust 
to permit her to receive the rents & profits for the 
life for her separate use without anticipation, 
with remainders over. Neither the trustee nor 
the lady herself was made by that instrument 
dispunishable for waste : — Held : the life estates 
given by the codicil were revoked by the settle- 
ment, <fc the life tenants wore impeachable of 
waste under the latter instrument. — Lowndes v. 
Norton (1864), 4 New Rep. 452 ; 33 L. J. Ch. 
683 ; 11 L. T. 290, L. JJ. 

1823. Equitable tenant for life — Remedy of re- 
mainderman — Against incumbrances of life In- 
terest.] — Equitable tenant for life mortgaged his 
interest, & afterwards committed waste : — Held : 
as against the incumbrancers upon the life interest, 
the remaindermen had an equity to have the 
injury done to the inheritance made good, &; had 
for that purpose a lien upon Uie rents in the 
hands of the trustees of the settlement accrued 
during the life interest. — Briggs v. Oxford (Earl), 
Beavan V. Oxford (Earl) (1855), 25 L. T. O. 8. 
266 ; 1 Jur. N. S. 817 ; 3 W. R. 688 ; on appeal, 
4 W. B. 38, L. JJ. 


PART X. SECT. 3, SUB-SECT. 1. to waste which obtain in England are settled country like Ontario. — HixoN 

e. Application of English law.]— AM not to bo transferred without dl^riml- r. REAVpA (1904), 25 C. L. T. 14. 

the niceties of the ancient learning as nation to a new & comparatively un- 9 O. L. 11. G ; 4 O. W. H. 437»- -CAN. 
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Part X. — Tenant for Life and Remainderman. 


1824. Amelloratory waste — Improvements 
effected exceeding waste committed.] — When it 
was shown that the tenant for life, being also 
ultimate remainderman in fee, had laid out sums 
in permanent improvements on the estate at least 
equal to the value of the amount realised by the 
acts of waste, which were themselves of trivial 
amount, the bill was dismissed ; Sc where the 
exor. of a deceased tenant for life, wlio was also 
ultimate remainderman in fee, admitted having 
received the proceeds of certain timber cut or 
ordered to be cut by his testator, ho was allowed 
in the account to be taken against him, to take 
credit for the sums laid out by his testator in per- 
manent improvements. — B irch- Wolfe v. Birch 
( 1870), L. K. 9 Eq. 083; 39 L. J. Ch. 345 ; 23 
L. T. 210 ; 18 W. K. 594. 

1825. -.] — Tenant for life permitted 

her tenants to dig turf from fen lands. The turf, 
when sold, realised a considerable sum. It being 
proved in evidence that such digging, though 
technically an act of waste, had considerably 
improved the lands for ap^icultural purposes : — 
Held : the tenant for life was not bound to account 
to the persons entitled in remainder for the value 
of the turf so removed. — H arris v, Etcins (1872), 
20 L. T. 827 ; 20 W. R. 999. 

1826. Remedy by injunction —Tenant in tail 
after possibility of issue extinct.] — Tenant [in 
tail] after possibility restrained from waste. — 
Abrahal V, Bubb (1079), 2 Show. 09 ; Freem. 
Ch. 53 ; 2 Swan. 172 ; 89 E. R. 798, L. V. 
Annotations: — Consd. AM on v. Aston (1749), 1 Ves. Sen. 

204 : Williams v, Williams (1808), 15 Ves. 419. Refd. 

(Jarth V. Cotton (1753), 1 Ves. Sen. 54G. 

1827. Tenant in possession.1 — A.-G. v, 

Ancaster (Duke) (1737), 1 Dick. 08; 21 E. R. 
193. 

1828. Right of reversioner or remainderman 

to be joined.] — A. is tenant for years, remainder 
to B. for life, remainder to 0. in fee ; A. is doing 
waste ; B. though he cannot bring waste, as not 
having the inlieritance, yet he is entitled to an 
injunction, but not unless the reversioner or re- 
mainderman in fee be made a party, who possibly 
may approve of the waste. — M oltjneux v. 1\>well 
( 1730), 2 Eq. Cas. Abr. 109 ; 3 P. Wins. 208, n. ; 
22 E. R, 144, L. C. 

Annotation : — Apprvd. Doherty r. Allman (1878), 3 App. 

Ca‘<. 709. 

Limitation of action.] — See Limitation op 
Actions, Vol. XXXII., pp. 345, 405, 400, Nos. 
273-270, 1307-1312. 

Bond not to commit waste.]— See Bonds, Vol. 
VIT., p. 178, No. 159. 


Sub-sect. 2. — Tenant for Life Un- 
impeachable FOR Waste. 

SeCy nowy Settled Land Act, 1925 (c. 18), ss. 47, 
89. 

1829. Position of.] — Tenant for life without im- 
peachment of waste, has as great power to do 
waste, & to convert it, at his own pleasure, as 


tenant in tail has. The privilege is annexed to 
the privity of estate ; if one who has a particular 
estate without impeachment of waste, changes 
his estate, he loses his advantage. — Bowles’s 
Case (1015), 11 Co. Rep. 79 b; 77 E. R. 1252; 
suh norn, Bowles p. Berrie, 1 Roll. Rep. 177. 
Annotations : — Consd. Abraham v. Bubb (1680), Freom. Ch. 
53; Williams v. WilUams (1808), 15 Ves. 419. Refd. 
Sechevorol v. Dale (1627), Poph. 193 ; Berry v. Heard 
(1632), Cro. Car. 242 ; Harris v, Belchey (1679), 2 Show. 
91 ; Carrlck v. Errlrifiiton (1726), Mos. 8 ; Aston v. Aston 
(1749), 1 Ves. Sen. 264 ; Garth v. Cotton (1753), 3 Atk. 
751 ; A.-G. V. Marlboroujfh (1818), 3 Madd. 498 ; Tookor 
V. Annosloy (1832), 5 Sim. 235 ; Waldo v. Waldo ri841), 
12 Slrn. 107 ; Gent v. Harrison (1859), John. 517. Mentd. 
Oxford’s Case (1615), 1 Kep. Ch. 1 ; H. v. Hampden 
(1637), 3 State Tr. 826 ; Petty v. Goddard (1662), O. Bridg. 
35 ; Skelton r. Bide (1665), O. Bridjf. 390 ; Bamfleld v. 
Popham (1703), Holt, K. B. 233 ; Gore v. Gore (1733), 
Kel. W. 254 ; Hooker v. Hooker (1734), 2 Barn. K. B. 
379 ; Cunnlnghara v. Moody (1748), 1 Ves. Sen. 174 ; 
Goodrlght d. Larmor v. Soarlo (1756), 2 Wils. 29 ; Doe d. 
Willis V. Martin (1790), 4 Term Rep. 39 ; Boydell v. 
M'Michael (1834), 3 Tyr. 974 ; Chambers v. Taylor (1837), 
2 My. 6c Cr. 376 ; Leigh v. Dirkoson (1883), 12 Q. B. D. 
194. 

1830. Privilege annexed to the estate.] -^A 

feoffment was made unto A. unto the use of him. 
Sc his wife, dispunishable of waste during their 
lives ; one died, <te the survivor committed waste ; 
it was tlie opinion of the whole ct., that an action 
of waste should not lie by him in the reversion ; 
for it is a privilege which is annexed to the estate, 
which shall continue ns long as the estate doth 
continue. — Anon. (1587), Godb. 132 ; 78 E. R. 
80. 

1831. What words confer the privilege — “ In 
strict settlement ” insufllcient.] — Wliere an exe- 
cutory trust for the settlement of freehold estates 
“ in strict settlement ” directs, either expressly 
or by reference to the trusts of other property, 
that certain persons shall take life estates, the use 
of the words “ in strict settlement ” does not 
make the tenants for life dispunishable for waste. 
— Stanley v. Coulthurst (1870), L. R. 10 Eq. 
259 ; 39 L. J. Ch. 050 ; 23 L. T. 701 ; 18 W. R. 
969. 

1832. Extent of privilege — Woods & houses.] — 

King v. Blundavile (1629), Toth. 83 ; 21 E. R. 
130. 

1833. Dilapidations.] — Demiurrer to a bill 

against representative of deceased tenant for life 
for an account of equitable waste committed by 
him, & for relief, overruled. — Lansdowne (Mar- 
quis) V, Lansdowne (Marchioness Dowager) 
(1815), 1 Madd. 116 ; 56 E. R. 44. 

Annotations : — Consd. Phlllipq v. Homfray (1883), 21 Ch. D. 
439. Refd. Powy*^ v. Bleigrave (1854), Kay, 495 ; Sawyer 
V. Goodwin (1867), 36 L. J. Ch. 578. Mentd. Peek v. 
Gurney (1873), L. R. 6 H. L. 377. 

1834-. Liability for waste by lessee — At suit of 
remainderman.] — Reversioner in i:)ossession may 
maintain an action for waste committed during 
the life of the tenant for life, although there be 
an intermediate remainder without impeachment 
of waste. — Bray v. Tracy (1624), Cro. Jac. 688 ; 
W. Jo. 51 ; 79 E. R. 597. 

1835. Right of reversioner to sell timber during 
life of tenant for life.] — A reversioner cannot sell 
the timber trees during the life of a tenant for life 


18271. Itemedyhy injunction — Tenant 
m possession .] — Whero the house 6c 
buildings were In need of repairs, & 
proper timber & shingles were obtain- 
able from a dealer, whereas the timber 
on the place was unsuitable for the 
repairs needed, & the tenant for life 

S roposod to sell a sufficient amount of 
Imber off the place to pay for what 
was reqidred, & for that purpose only, 
& an injunction was sought to restrain 
hiin; — Held: no case of waste was 
made out to justify an Injunotion, nor 
could damages be awarded if the 


timber was cut with due regard to the 
situation of the bush & the cleared land, 
& no unreasonable amount was taken 
off to recoup the cost of the timber 
used or to be used in the repairs. — 
Hixon V. Reavely (1904), 25 C. L. T. 
14 ; 9 O. L. R. 6 ; 4 O. W. R. 437.— 
CAN. 

1827 ii. .1 — Action by re- 

mainderman to restrain deft, from 
breaking up ancient pasture : — Held : 
the farm was an ancient pasture & it 
would be injurious & burdensome to 
the inheritance for deft, to break up 


an area exceeding 30 acres imtil an 
equivalent area had been restored to 
its original carrying power as pasture 
land. — B obbett v. Kennedy (1916), 
50 I. L. T. 171.— IR. 


PART X. SECT. 3. SUB-SECT. 2. 
1829 i. Position of.] — CuRRiEr. Cur- 
rie (1910), 16 O. W. R. 389 ; 20 

O. L. R. 375.— CAN. 

f. Extent of privilege.] — Anneslky 
V. Annksley (1918), 52 I. L, T. 189. 
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Settlements. 


Se vi. 3. — Waste : Sub-secin. 2, 3 d; 1, ^.1 

without impeachment of waste. — Walleji v 
Sands (1632), Cro. Car. 274 ; 79 E. R. 839. 

1886. Effect of trust for payment out of rents & 
profits.] — Where an equitable tenant for life 
unimpeachable of waste, was entitled to estates, 
subject to a trust for payment by the trustees out 
of the rents & profits, but not by sale or mtge. of 
such estates, of certain mtges. on the estates ; & 
timber had been cut on the estates by the direction 
of the ct. : — Held : the term “ rent & profits ” 
meant annual rents & profits, & the t/enant for life 
in possession, though not in possession of the 
rents & profits of the estate, was entitled to all 
other rights incident t/O his estate, &, therefore, 
he was entitled to the proceeds of the timber whicli 
had been cut. — IjOVAt (Lord) v. Leeds (Duchess) 
(No. 1) (1862), 2 Drew. & Sm. 75 ; 6 L. T. 307 ; 
10 W. R. 398 ; 62 E. R. 550. 

An^Udion : — Refd. Lepplngtxjn v. Froeman (1891), 66 L. T. 

Waste relating to trees & timber .] — See Agri- 
culture, Vol. 11. , pp. 80-83, Nos. 606-632. 


Sub-sect. 3. — Equitable Waste. 

See, note, I^aw of Property Act, 1925 (c. 20), 
s. 135. 

Injunction to restrain waste generally.] — See 

Injunction, Vol. XXVIII., pp. 489-491, Nos. 
930-947; Agriculture, Vol. II., pp. 110-112, 
Nos. 922-940. 

1837. Nature of equitable waste.] — (1) A tenant 
in fee simple subject to an executory devise over 
in case he should die without leaving issue, is 
dispunishable of legal, but not of equitable waste. 

(2) Equitable waste intervenes between malicious 
waste & legal waste, & is that which a prudent man 
would not do in the management of his own 
property. — Turner v. Wright (I860), 2 De G. F. 
& .T. 234 ; 29 L. J. Ch. 598 ; 2 L. T. 619 ; 6 Jur. 
N. S. 809 ; 8 W. R. 675 ; 45 E. R. 612, L. C. 

Annotation :—As to (1) Consd. lie Hanbury’s S. E., [1913] 2 
Ch. 357. 

1838. Application of doctrine.] — The ct., by * 
applying the doctrine of equitable waste, controls 
& restrains the excessive use of the legal power 
incident to an estate unimpeachable of waste, but 
^th reference only to the presumed will <fe 
intention of the party by whom the power was 
created. — Marker v. Marker (1851), 9 Hare, 1 ; 
20 L. J. Ch. 246 ; 17 L. T. O. S. 176 ; 15 Jur. 663 ; 
68 E. R. 389. 


Annotations : — ^Refd. Mloklethwalt v. Mickletbwalt (1857), 26 
L. J. Ch. 721 ; Ashby v. Hincke (1888), 58 L. T. 557 ; 
Stafford v. Sutherland (1892), 36 Sol. Jo. 381. 

1839. 

post* 


-.] — Powys v* Blagrave, No. 1866, 

1840. What waste restrained — ^Pulling down or 
defacing houses.] — Williams v. Day (1680), 2 
Cas. in Ch. 32 ; 22 E. R. 832, L. C. 

Annotations Reid. Bernard’s Case (1716), Free. C^h. 454 ; 

Aston V. Aston (1749), 1 Ves. Sen. 264. 

1841, .] — ^A. on marriage of his son, 

settles a messuage on himself for life, sans waste, 
remainder to his son. The father, though his 
estate for life be sans waste, cannot pull down the 
house, nor commit any voluntary waste therein : 
if he does, the ct. will grant an injunction to stay 
waste, & compel the father to put the messuage in 
as good repair as before the waste committed. — 
Vane v. Barnard (Lord) (1716), 2 Vem. 738 ; 1 
Eq. Cas. Abr. 399 ; 1 Salk. 161 ; 23 E. R. 1082, 


L. C. ; sid) nom. Bernard’s (Lord) Case, Gilb. 
Ch. 127 ; Prec. Ch. 454. 

Annotations: — Consd. Aston v, Aston (1749), 1 Ves. Sen. 
264. Distd. Lempster v. Pomfret (1752), Amb. 154. 
Consd. Pyne v. Dor (178^, 1 Terra Rep. 55. Refd. London 
(Bp.) V. Web (1718), 1 P. Wras. 527 ; Holt v. Somerville 
(1737), 2 Eq. Cas. Abr. 769 ; Packingrton’s Case (1744), 3 
Atk. 215 ; Powys v. Blagrave (1854), Kay, 496 ; Mlckle- 
thwalt V. Mloklethwalt (1857), 26 L. J. Ch. 721 ; Turner 
V. Wright (1860), 2 De G. F. & J. 234 ; Baker v. Sebright 
(1879), 13 Ch. D. 179. 

1842. Rebuilding better mansion with 

old materials.] — A tenant for life, without impeach- 
ment for waste, puUed down the mansion house 
& built a better in a more desirable situation upon 
another part of the settled estates. Alter his death 
the persons entitled in remainder filed a bill to obtain 
compensation for the pulling down the old house. 
It was proved that the bulk of the materials of the 
old house had been employed in building the new 
one, & there was no evidence that any part of the 
materials had been sold : — Held : the bill had 
rightly been dismissed. — Morris v. Morris (1858), 
3 De G. & J. 323 ; 28 L. J. Ch. 329 ; 32 L. T. O. S. 
325 ; 5 Jur. N. S. 229 ; 7 W. R. 249 ; 44 E. R. 
1293, L. JJ. 

1843. Felling trees of ornament or shelter.] 

— ^Matthew v. Crasse (1013), as reported in 2 
Bulst. 89 ; 80 E. R. 983. 

Annotation .— Mentd. Harrison v. Cage (1698), 1 Ld. Raym. 
386. 

1844. .] — Vane v. Barnard (Lord) 

(1716), 2 Vern. 738 ; 1 Eq. Cas. Abr. 399 ; 1 Salk. 
161 ; 23 E. R. 1082, L. C. ; sub 7iom. Bernard’s 
(Lord) Case, Gilb. Ch. 127 ; Prec. Ch. 451. 
Annotations .-—Consd. Aston v. Aston (1749), 1 Ves. Sen. 264 ; 

Distd. JjciTipstor v. Pomfret (1752), Arab. 154. Consd. 
Pyno V. Dor (1785), 1 Term Rep. 55. Refd. London (Bp.) 
r. Web (1718), 1 P. Wms. 627 ; Rolt v. Somerville (l737), 
2 Eq. Cas. Abr. 759 ; Packlngton’s Case (1744), 3 Atk. 
215 ; Powys v. Blagrave (1854), Kay, 495 ; Mloklethwalt 
V. Mickletbwalt (1857), 26 L. J. Ch. 721 ; Turner v. Wright 
(1860), 2 Do G. F. & J. 234 ; Baker v. Sebright (1879), 
13 Ch. D. 179. 

1845. .] — Castlkmatne (Lord) v. 

Craven (Lord) (1733), 2 Eq. Cas. Abr. 758 ; 22 
Vin. Abr. 523 ; 22 E. R. 644. 

Annotations: — Consd. Chamberlyne v. Dummer (1792), 3 
Bro. C. C. 549 ; Barnes v. Dowling (1881), 44 L. T. 809 ; 
Re Cartwright, Avia v. Newman (1889), 60 L, T. 891. 
Refd. Chamberlyne v. Dummer (1782), 1 Bro. C. C. 16G ; 
Powys V. Blagrave (1854), 4 Do (1. M. & G. 448 ; Re 
Williames, Andrew v. WilUamos (1884), 52 L. T. 41. 

1846. .] — Charlton’s Case {circa 

1730), cited in 1 Ves. Sen. at p. 265 ; sub nom. 
Charlton v. Charlton, cited in 3 Atk. at p. 216, 
I.. C. 

Annotations : — Consd. Rolt v. Somerville (1737), 2 Eq. Cae. 
Abr. 759 ; Packington’s Case (1744), 3 Atk. 215 ; Aston v. 
Aston (1749), 1 Ves. Son. 264. Reid. Pyne v. Dor (1785), 
1 Term Hep. 55. 

1847. .] — R. by his will devised to F. 

^ his assigns for his life, all his real estates in W., 
without impeachment of waste, except the 
timber growing in the park avenues, demesne 
lands, & woods adjoining to the capital messuage 
called Arbury ; remainder in trust for C. for life, 
remainder to his first & other sons in tail male : — 
Held : the restriction as to cutting timber was 
jonfined to the premises specified in the exception 
clause, & ought not to extend to the woods 
adjoining to the excepted parts, nor to the avenues 
made by testator in those woods ; & no proceeding 
for equitable waste could be maintained as to 
trees planted, etc., for ornament, etc., as to a 
house which had formerly been a principal mansion, 
& having gone to decay had been restored by F., 
;he tenant for life. — Newdegatb v. Newdigate 
1834), 8 Bli. N. S. 734 ; 2 Cl. & Fin. 601 ; 6 E, R. 

ills, H. L. 

1848. .1 — (1) Held: on demurrer, the 

Duke of Marlborough, for the time being, is, under 
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5 Anne, c. 3, bound to maintain Blenheim House, 

6 is not therefore at liberty to cut trees, which are 
essential to its ornament or shelter. 

(2) A tenant in tail, restrained by statute from 
barring issue & those in remainder, is not, for that 
reason, within the principle of equitable waste. — 
A.-G. V, Marlborough (Duke) (1818), 3 Madd. 
498 ; 66 E. B. 588 ; subsequent proceedings (1820), 
.6 Madd. 280. 

Annotations : — Consd. Turner v. Wrlifht (1860), 2 De G. F. 
& J. 234. Refd. Daehwood v. Mamiac, [1891] 3 Ch. 306 ; 
Be Marlborough's Parliamentary Estates (1891), 8 T. L. R. 
179 ; Be Marlborough’s Blenheim Estates & Settled Land 
Acts (1892), 8 T. L. R. 582 ; Be Bolton Estates, Russell 
V. Mcyrick, [1903] 2 Ch. 461. 

1849. What is ornamental timber — 

Intention of settlor decisive.] — Stafford (Mar- 
quis) V. Sutherland (Duke) (1892), 36 Sol. Jo. 
381. 

.] — See, further. Agriculture, Vol. 

II., pp. 92, 106-110 et seq.. Nos. 729, 730. 

1850. Failing to keep up a herd of deer.] — 

Tame deer in a park are personal property, & the 
ct. will not interfere to restrain waste in not 
keeping up the herd. — Ford v. Tynte (1861), 2 
John. n. 160 ; 31 L. J. Ch. 177 ; 20 J. P. 228 ; 
70 E. B. 1008. 

Annotation : — Consd. White r. Paine (1914), 83 L. J. K. B. 
895. 

Removal of fixtures.] — See Sub -sect. 5, posL 

1851. Who may be restrained — Tenant for life 
unimpeachable for waste.1 — Williams v. Day 
(1680), 2 Cas. in Oh. 32 ; 22 E. R. 832, L. C. 
Anrwtations : — Refd. Bernard’s Case (1716), Free. Ch. 454; 

Aston V. Aston (1749), 1 Ves. Sen. 264. 

1852. .] — A. tenant for life, remainder 

to B. for life, remainder over. A . tliough dispunish- 
able of waste at law, by reason of the mesne 
remainder for life, yet shall be enjoined from com- 
mitting waste in a ct. of equity. — Tracy v. Tracy 
(1681 ), 1 Vern. 23 ; 23 E. B. 278, L. 0. 

Annotation : — Refd. Garth v. Cotton (1753), 3 Atk. 751. 

1853. .] — Vane v, Barnard (Lord), 

No. 1841, ante. 

1854. .] — Newdegate v. Newdigate, 

No. 1847, ante, 

1855. Tenant for life after possibility of Issue 

extinct.] — Williams v. Day (1680), 2 Cas. in Ch. 
32 ; 22 E. R. 832, L. C. 

Annotations: — Refd. Bernard’s Case (1716), Proc. Ch. 454 ; 
Aston V. Aston (1749), 1 Ves. Sen. 264. 

1856. .] — A.-G. V. Marlborough 

(Duke), No. 1848, ante. 

1857. Tenant In tail under statutory obliga- 

tion to maintain estate.] — A.-G. v. Marlborough 
(Duke), No. 1848, ante. 

1858. Tenant in tall restrained from barring 

issue or remainderman.] — ^A.-G. v. Marlborough 
(Duke), No. 1848, ante. 

1859. Tenant in fee subject to executory 

devise over.] — Turner v. Wright, No. 1837, ante. 

1860. Condition precedent to injunction — ^Positive 
evidence of title.] — Injunction to restrain waste not 
granted without positive evidence of title. — 
Davies i;. Leo (1802), 6 Ves. 784 ; 31 E. R. 1307.— 
L. 0. 


Sub -SECT. 4. — Permissive Waste. 

A. In General. 

1861. General rule — ^Tenant for life not liable.] — 

Turner v. Buck (1715), 2 Eq. Cas. Abr. 758 ; 22 
E. R. 643, L. C. 

Annotation : — Consd. Powys v. Blagravo (1854), Kay, 495. 

PART X. SECT. 8, SUB-SECT. 4.— A. 

1801 1. OeTieral rule — Tenant for life 
not liable.] — ^Zimmerman v, O’Reilly 


1362. .] — Castlemaine (Lord) v. 

Craven (Lord) (1733), 2 Eq. Cas. Abr. 758 ; 22 
Vin. Abr. 623 ; 22 E. R. 644. 

Annotations : — Apld. Powys v, Blagravo (1864), 4 De G. M. 
& G. 448 ; Barnes v. Dowling (1881), 44 L. T. 809 : Re 
Cartwright, Avis v, Nowman (1889), 60 L. T. 891. Refd. 
Chamberlyne v. Dummer (1792), 3 Bro. 0. C. 549 ; JRe 
Williames, Andrew v. WUliames (1884), 52 L. T. 41. 

1863. .] — Wood v. Gaynon (1761), 

Amb. 395 ; 27 E. R. 263. 

Annotations : — Apld. Powys v. Blagravo (1854), 4 De G. M. 
& G. 448 ; Barnes v. DowUng (1881), 44 L. T. 809. 

1864-. .] — Gibson v. Wells (1805), 1 

Bos. & P. N. R. 290 ; 127 E. R. 473. 

Annotations: — Consd. Yellowly v. Gower (1855), 11 Exoh. 
274. Apld. Be Cartwright, Aids v. Nowman (1889), 41 
Ch. D. 532. Consd. Blackmore v. White, [1899] 1 Q. B. 
293. Refd. Powys v. Blagravo (1854), 4 De G. M. & G. 
448 ; Barnes v. Dowling (1881), 44 L. T. 809. 

1865. .] — Lansdowne (Marquis) v. 

Lansdowne (Marchioness Dowager) (1820), 1 
Jac. A W. 522 ; 37 E. R. 467. 

Annotations : — Consd. Powys v. Blograve (1854), Kay, 495 ; 
Phillips V. Homfray (1883), 24 Ch. D. 439. 

1866. .1 — Equity will not interfere to 

make a tenant for life liable in respect of permissive 
waste. — Powys Bla grave (1854), 4 De G. M. & 
G. 448 ; 2 Eq. R(‘p. 1204 ; 24 L. J. Ch. 142 ; 24 
L. T. O. S. 17 ; 2 W. R. 700 ; 43 E. R. 582, L. C. 
Annotations: — Apld. Barnes v. Dowling (1881), 44 L, T. 

809. Distd. Be Williames, Andrew v. WilUames (1884) 
52 L. T. 41. Apld. Be Hotohkys, Freke v. Calmady (1886), 
32 Ch. D. 408 ; Be Frcman, Dimond v. Newbnrn, [1898] 
1 Ch. 28. Consd. Blackmore v. White, [1899] 1 Q. B. 293. 
Refd. Warren v. Rudall, JCx p. Godfrey (1860), 1 John. 8c 
H. 1 ; Be Cartwright, Avis v. Nowman (1889), 41 Oh. D. 
632. 

1867. .] — Warren v. Rudall, Ex p. 

Godfrey, No. 2352, post. 

1868. .] — An action for permissive 

waste will not lie against a tenant for life. — 
Barnes v. Dowling (1881), 44 L. T. 809 ; 45 J. P. 
767, D. C. 

Annotations : — Distd. Davies v. Davies (1888), 38 CJli. D. 499. 
Refd. Be Cartwright, Avis v. Newman (1889), 41 CJh. D. 
532. 

1869. .] — Testatrix devised all her 

land & hereditaments A bequeathed all her per- 
sonal estate to trustees, upon trust at their dis- 
cretion to sell A dispose of such part thereof as 
should not consist of money, A out of the produce 
of such sale should first pay her debts, A should 
then invest the residue as therein mentioned, A 
should stand possessed of such real A personal 
estates A securities, upon trust to pay the rents, 
dividends, A interest A annual produce thereof 
unto E. for her life ; A after her death testatrix 
gave, devised, A bequeathed her said real A per- 
sonal estate A the securities upon which the sums 
might be invested unto A to the use of V., bis heirs, 
exors., administrators, A assigns, according to the 
nature A quality thereof. Testatrix at her death 
was seised of two estates in fee simple, P. A B. ; 
the latter was subject to certain miges., A the rents 
A profits of the estate were sufficient to pay the 
interest on the mtges., but were not sufficient to 
pay for the necessary repairs : — Held : (1) there 
was one aggregate gift to E. for life, A she could 
not take the rents A profits of the unincumbered 
estate A repudiate the incumbered estate, but the 
rents A profits of both estates were liable to ke^ 
down the interest on the incumbrances ; (2) E. 
was not liable for repairs or permissive waste, but 
there was an obligation on the trustees to see that 
the property did not fall into decay for want 
of necessary repairs, but such repairs ought to 

Cooper v. Hudson (1906), 25 N. Z. 

L. R. 626.—N.Z. 

g. Duty of trustees — To prevent 
premises falling into disrepair .] — Where 


(1868), 14 Or. 646.— CAN. 

1861 ii. .1 — The tenant for 

life of settled land is not answerable 
for permlsaive waste. — Be Hudson, 
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Sect. S.—lVasle: Svh-sect. A. & B.] 

be provided for in such a way as to throw tlie 
burden equitably on the tenant for life & remainder- 
man. — Re Hotchkys, Freice v, Calmady (1886), 
32 Ch. D, 408 ; 55 L. J. Ch. 540 ; 55 L. T. 110 ; 
34 W. R. 669, C. A. 

Annotations: — As to (1) A]^d. Frmvon r. Law Life Assce. 
Soc., [1896] 2 Ch. 611. Kefd. Honywood r. Honywood, 
[1902] 1 Ch. 347 ; AV Kensington, I^ongford v. Kcnslngrton, 
[1902] 1 Ch. 203 ; Be Ljsons, Beck r. Ljsons (1912), 107 
L. T. 146. As to (2) Gonsd. Be Montagru, Derhishiro v. 
Montagru, [1897] 1 Ch. 685. Apld. Be Freman, Diinond v. 
Newbum, [1898] 1 Ch. 28 ; Be McClure’s Trusts, Carr v. 
Commercial TJnion Insco. (1906), 76 L. J. Ch. 52. Distd. 
Be Gray, Public Trustee r. Woodhousc, [1927] 1 Ch. 242. 
Retd. Conway v. Fenton (1888), 40 Ch. D. 512 ; Be Tom- 
linson, Tomlinson if. Andrew, [1898] J Ch. 232 ; Be Willis, 
Willis V. Willis, [1902] 1 Ch. 15 ; Be Farnham’s Settlrnt., 
Law Union & CIrown Insco. v. Hartopp, [1904] 2 Ch. 501. 
OeneraUi/, Refd. Be Wagrstaff’s S. E-, [1909] 2 Ch. 201 ; 
Gresham Life Assce. Soc. v. Crowthcr (1914), 111 L. T. 
887 ; Be Johnson, Cowley v. Public Tnistee, [1915] 1 Ch. 
435. Mentd. Be Douglas A Powell’s Contract, [1902] 2 
Ch. 296. 

1870. .] — The estate of a legal tenant 

for life is not hable for permissive waste. 

A legal tenant for life of land, upon whom no 
express duty to repair was imposed by the will 
under which her estate was derived, died leaving 
the buildings upon tlie land in a dilapidated 
condition. In the administration of her estate 
the remainderman in fee claimed from her exor. 
compensation by way of damages for permissive 
waste : — Held : the claim could not be sustained. 
— Re Cartwtiight, A\as v, Newman (1889), 41 
Ch. D. 532 ; 58 L. J. Ch. 590 ; 60 h, T. 891 ; 37 
W. R. 612 ; 5 T. L. R. 482. 

Annotations: — Apld. Be Freman, Diinond v. Ncuburn, 
[1898] 1 Ch. 28 ; Be Parry & Hopkin, [1900] 1 Ch. 160. 

1871. .]— Parry & Hopkin, No. 

1895, post. 

1872. Effect of Law of Property Act, 

1925 (c. 20), s. 28 (2).] — By virtue of above sect, 
the operation of which is not limited to the period 
of a minority, trustees for sale have in relation to 
the land the powers of management conferred by 
Settled Land Act, 1925 (e. 18), s. 102, including 
the power to repair mentioned in sub-sect. 2 (6) 
& by virtue of sub-sect. (3), power to pay the 
expenses incurred in management or in the 
exercise of any of the powers conferred by that 
sect, out of the income of the land. 

Since Jan. 1926, it has become the duty of trus- 
tees for sale of settled land to execute the statutory 
powers so conferred upon them, so far as may be 
necessary for the performance of their trust ; & 
it is no longer necessary for them to apply the 
equitable principles of apportioning the expenses 
between income & capital as explained in Re 
Hotchkys^ Freke v. Calmady, No. 1869, ante. 

Therefore, where, in the absence of any express 
powers or provisions in the settlement relating to 
repairs, a block of freehold flats, settled in favour 
of a tenant for life with beneficial remainders over 
& held upon trust for sale, had not been kept in a 
proper state of repair for a period of several years, 
with the result that a considerable sum was 
required to defray the expenses of substantial 
structural repairs so rendered nece.ssary : — Held: 
(1) those repairs were repairs authorised by 
Settled Land Act, 1925 (c. 18), s. 102 (3) (5), & 
the expenses thereof were properly incurred by the 
trustee & payable out of the income of the settled 
land ; (2) even if, upon the proper construction 
of above sect., those statutory powers were only 
exercisable during a minority, the expenses in- 
curred by the trustee would, by virtue of above 


sect, sub-sect. (2), nevertheless, still be payable 
out of the income of the land, as the expression 
“ repairs ** in that sub-sect, bears the same wide 
meaning as the word “ repair ” in Settled Land 
Act, 1925 (c. 18), s. 102 (2) (6). — Re Gray, Public 
Trustee v. Woodhouse, [1927] 1 Ch. 242 ; 96 
L. J. Oh. 159 ; 136 L. T. 401 ; 70 Sol. Jo. 1112. 

1873. .] — Re Robins, Holland 

V. Gillam, [1928] W. N. 170. 

1874. Application of rule — Liability of assignee 
of tenant for life.] — A. & his wife being seised of a 
messuage for their joint lives & the life of the 
survivor, all the estate & interest of A. became 
vested in deft., who permitted waste during A.’s 
lifetime : — Held : the wife, who survived her hus- 
band, could not maintain an action on the case 
against deft, in resi)ect of such waste. — Bacon v. 
Smith (1841), 1 Q. B. 345 ; Arn. & H. 280; 4 
Per. & Dav. 651 ; 10 L. J. Q. B. 119 ; 5 Jur. 549 ; 
113 E. R. 1164. 

Annotation : — Refd. Woodhouse v. Walker (1880), 5 Q. B. D. 
404. 

1875. Estate purchased under power in 

settlement,] — Necessary repairs on real estate pur- 
chased in accordance with a power in a testa- 
mentary settlement of personalty, by the direction 
or with the consent of the tenant for life, to invest 
in {inter alia) land to be held as personal estate : — 
Held : chargeable to capital. — Re Freman, 

Dimond V. Nkwburn, [1898] 1 Ch. 28 ; 77 L. T. 

460 ; suh nom. Re Freeman, Dimond v. Newburn, 
(57 L. J. Ch. 14. 

Annotation : —Refd. Be Farnliam’s Sot Unit., Law Union & 
Crown Insce. v. Hartopp, [1904] 2 (’h. 561. 

1876. Exceptions to rule — Liability for repair of 
tenants’ houses.] — A tenant for life, though with- 
out impeachment of waste, shall be obliged to 
keep tenants’ houses in repair. — Partkriche v. 
PowLET (1742), 2 Atk. 383 ; 26 E. R. 632, L. C. 
Annotations: — Refd. Hudson r. Carmichael (1854), Ka 3 ', 

613: I’owys r. Blagravc (1854). 4 Do G. M. 6c G. 448. 
Mentd. Stowoll i\ Hobinson (1837), 3 Bing. N. C. 928. 

1877. Covenant to repair by reversioner — 

Construed as covenant on behalf of tenant for life.] 

— The reversioner of leaseholds, with the privity 
of the tenant for life, renewed the lease in his own 
name, & covenanted to repaisr the premises — 
Held : he was to be considered as having entered 
into the covenant on behalf of the tenant for life, 
& that the latter’s estate was liable for dilapidations 
occasioned by his neglecting to repair. — Marsh v. 
Wells (1824), 2 Sim. & St. 87 ; 2 L. J. O. S. Ch. 
191 ; 57 E. R. 278. 

Annotations .•—Distd. I’owys Blagravo (1854), Kay, 495. 
Refd. Algar r. Murrell (1842), 6 Jur. 775. 

1878. Tenant for life with power to direct 

trustees to repair.] — A married woman, tenant for 
life, without power of anticipation, had power to 
direct trustees to do repairs, & charge the estate. 
Slie employed a builder to do repairs : — Held : 
he was entitled to be paid by liaving the amount 
raised by a charge on the estate. — Skinner v. 
Todd (1881), 51 L. J. Ch. 198 ; 46 L. T. 131 ; 30 

W. R. 267. 

Direction by settlor to repair .] — See Nos. 

1882-1891, post. 

1879. Duty of trustees — To prevent premises 
falling into disrepair — Distribution of burden 
equitably between tenant for Ufe & remainderman.] 

— Re Hotchkys, Freke v. Calmady, No. 1869. 
ante . 

1880. Action for damage for waste — Nature of 
action.] — The limitations imposed by C. L. P. Act, 


property Is held by a trustee in trust 
for a life tenant & remaindermen, & the 
trustee has active duties to perform, the 


trustee may make such repairs as are 
necessary to keep the property in a 
good state of preservation for the 


remaindermen. — R oberts v. Roberts 
(1915), 16 S. R. N. S. W. 6; 32 

N. S. W. W. N. 161.— AUS. 
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1833 (c. 42), s. 2, are not applicable to an action 
by remaindermen against the exors. of a deceased 
tenant for life in respect of damage to the estate 
during his lifetime by reason of his failure to fulfil 
his obligation to repair. Such an action is not 
based on tort, but on the equitable principle that 
where a person accepts a benefit under a will on 
condition that he shall discharge a certain liability, 
he takes the benefit cuvn oneTe, & a ct. of equity 
will not apply to the equitable remedy the limita- 
tion contained in C. I.. P. Act, 1833 (c. 42), s. 2, 
as to the time within which the action must be 
brought.— J ay v. Jay, [1924] 1 K. B. 820; 93 
L. J. K. B. 280 ; 130 L. T. 007, D. C. 

Field, Sanderson v. Young, ri02.>) 

1881. Limitation of time — Whether ap- 

plicabie.]— ,Tay v. Jay, No. 1880, ante. 

B. Direction hy Settlor to Repair. 

1882. Tenant for life liable for repairs.] — Cald- 
WALL Baylis (1817), 2 Mer. 408 ; 35 B. R. 996. 

Distd Towys r. Blagrave (1H54). 4 l)e G. M- 
U. 44 8. Refd. Barnes v. Dowling (1881), 41 L. T. 809. 

1883. .] — devise of premises for life pro- 

vided that the tenant for life should keep the 
premises in repair. The tenant for life entered 
upon & enjoyed the premises during her lifetime, 
but left them at her death out of repair. The 
remainderman in fee brought an action against 
the exor. of the tenant for life in respect of the non- 
repair of the premises within the period of limita- 
tion prescribed by 0. L. P. Act, 1833 (c. 42), s. 2, 
which gives a right of action against the exor. of a 
person deceased in respect of wrongs committed 
^ testator to another in respect of his property : — 
Held : an action of tort in respect of the permissive 
w^te by non -repair of the premises would have 
lain at common law against the temant for life in 
her lifetime, & lay under C. L. P. Act, 1833 (c. 42), 
against her exor. after her death. — Woodhouse 
v. WALKEii (1880), 5 Q. B. D. 404 ; 49 L. J. Q. B. 
609^; 42 L. T. 770 ; 44 J. P. 606 ; 28 W. R. 765, 

^n^to/irws ;~FoUd. Wllllamcs, Andrew r. Wllllaincb 
Apld. BntUiyany v. Walford (1886), 
V*^ Bradbrook, i.ork v. Willis (1887), 66 

k’ iV Expld. Davies v. Davies (1888), 38 Ch. D. 499. 

Apld. Jenks v. (Ulfdeii, I1897J 1 Ch. 691. Consd. Blaek- 
more White [1899] 1 Q. B. 293 ; Jay r. Jay 11924] 1 
V. Hardy (1886), 17 Q. B. D. 
770. Mentd. Joyner v. Weeks, [189J] 2 Q. B. 31. 

1884. Destruction of premises by fire.]- 

A., being devisee for life of premises, with a 
condition against committing any manner of waste 
& for keeping same in good & tenantable repair, 
became lunatic, & the premises were subsequently 
destroyed by accidental fire. A petition was then 
presented by the committee of the person who was 
also remainderman, praying a declaration that the 
j3remises ought to be rebuilt at the expense of the 
lunatic s estate, & a reference as to the amount of 
such expense, &: out of what fund it ought to be 
defrayed. The Lord Chancellor made an order 
lor the reference, holding that the words of the 
will created an obligation upon the tenant for life 
r premises, & that the question of such 

^ was rightly brought before the ct. on the 
petition.--jRe Skingley (1851), 3 Mac. & G. 221 ; 
2^^- J- Ch. 142; 10 L. T. O. S. 405; 15 Jur 
958 ; 42 E. R. 246, L. C. 

.-—Distd. Powys V. Blagravc (1854), 4 De G. M. 

Hodgson v. Coatos 
Oft??!' ^Boklethwait v. Mlcklothwait 

44 L V PoQ?* ^ l^owling (1881), 

tt T T Willlainos, Andrew v. Wllllames (1885), 

B 24 •* ’ Batthyany v. Walford (1886), 33 Ch. D. 

^blte, [18991 1 Q. B. 293. Mentd. 

2 Ch. J2: 


1885. Repairs payable out of Income — 

Ordinary repairs only.]— Testator gave his free- 
hold, copyhold & leasehold estates, & all his stocks, 
shares & personal estate, to trustees, in trust to 
receive the “ rents,” issues & profits, ^ thereout to 
keep the houses, etc. in good, substantial tenant- 
able repair, & renew his leaseholds, etc., & then to 
pay ” the net income arising from the residuary 
real & personal estate ” to his wife for life : — Held : 

(1 ) the wife was entitled to the enjoyment in specie ; 

(2) all ordinary repairs were to be paid out of the 
income, but not such extraordinary repairs as 
would amount to rebuilding the houses. — Crowe 
V. Crksford (1853), 17 Beav. 507 ; 2 W. R. 45 ; 
51 E. R. 1130. 

Annotaiions : — -As to (1) Consd. Ttf Game, Game v. Young, 

(18971 1 Ch. 881. Overd. lie Wareham, \\ andiam /. 

Brcwlii, fl9J2] 2 Ch. 312. 

1886. .] — Lands were devised in 1861 

to trustees during tlie lives of certain tenants for 
life, in trust to receive the rents & manage the 
estate witli the powers of absolute owners. An 
annuity was directed to be paid to the tenant for 
life in possession out of the rents, k> the surplus 
rents were to be laid out in the purchase of real 
estates or accumulated for a period of twenty-one 
years from testator’s death, & the income of the 
accumulations jiaid to the tenant for life. From 
the expiration of that period the whole of the 
surplus rents yearly accruing to be paid to the 
tenant for life in possession, <te also the income of 
the accumulated surplus. The period of twenty- 
one years from testator’s death expired in Jan. 
1885. Tlie trustees named in the will disclaimed, 
& the propeity had since been managed by a 
receiver appointed by the ct. The surplus rents 
accumulated during the twentyonc years amounted 
to £37,000. Repairs k improvements amounting 
to between £4,000 & £5,000 were required to be 
made on the settled propoi-ty : — Held : such of the 
I^roposed works as were in the nature of improve- 
ments within the descrix)tion contained in Settled 
Land Act. 1882 (c. 38), s. 25, should be provided 
for out of the £37,000, whicli was capital money 
within tlie Act ; ^ those which were merely 

repairs must be j)aid for out of the income of th(> 
property.— Flarke v. Thornton (1887), 35 Ch. D. 
307 ; 56 L. J. (^h. 302 ; 56 L. T. 294 ; 35 W. R. 
603 ; 3 T. L. R. 299. 

Annotations : — Apld. lie Slamford’H Ehlalc (1887), 56 L. T. 
484. PoUd. AV Stamford's S. E. (1889), 43 Ch. D. 84. 
Distd. Cardignij v. Cm-zoii-Hovc (1893), 9 T. E. K. 244. 
Apld. Re Gcc, IVareon Gee r. Pi arson (1895), 64 L. J. Ch. 
606. Distd. Re PuTtingtoii, Keigh r. Kane, [1902] 1 Ch. 
711. Expld. Re Keek’h Settlmt., 119041 2 Ch. 22. Folld. 
R( Stamford & Warrington, l^ayno v. Grey, [1916] 1 Ch. 
404. Refd. Re Thomas, Weatherail v. Thomas, [1900] 1 
Ch. 319 ; Re Kgmont S. E., Lefroy r. Egmont, 11906] 2 
Ch. 151 ; Re Tubbs, Dykes v. Tubbs, [1915] 2 Ch. 137. 

1887. .] — Testator gave all the residue 

of his leasehold & other property to trustees upon 
trust to receive the rents & profits thereof, &, in 
the first place to pay thereout all the costs, cliarges, 
& expenses of the trust, &; out of the balance there- 
after remaining to pay certain legacies &; annuities 
which latter were to abate pro rata in case of the 
balance being insufficient to p&y all in full. The 
trustees, after notice from the lessors, repaired 
part of the leasehold estate at an expense greater 
than the value of the remainder of the term of the 
lease : — Held : the cost of these repairs was 
payable out of income, & not out of corpus. — 
Debney V. Eckett (1894), 71 L. T. 659 ; 43 W. R. 
54 ; 39 Sol. Jo. 44 ; 13 B. 207. 

1888. Repairs payable out of special fund.] 

— Cardigan (Countess) v. Curzon-Howe (1893), 

9 T. L. R. 244. 

Annotation: — Folld. Re Partington, Heigh r. Kane, [1902] I 
Ch. 711. 
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Sect. 8. — Waste: Sub-aect. 4, B. C.] 

1889. Estate of deceased tenant lor life liable.] — 

WooDiiousE V. Walker, No. 1883, ante, 

1890. .] — Testator gave his real estate to 

trustees upon trust for his widow for life, with 
remainder over, in events which happened, to A. 
for life, &, in events which happened, to B. for life, 
with remainders to liis children, if any, in tail, 
with remainders over. The will contained a 
direction that each tenant for life or in tail of any 
of the hereditaments should, during her or his 
estate keep the buildings thereon in substantial 
repah' ; & if any such person should neglect to 
efTect such repairs within six months after being 
lliereunto requested by the trustees, the trustees 
should be at liberty to effect such repairs. The 
widow of test^itor was in possession of the heredita- 
ments until her death in June, 1883. Her will 
was proved in Feb. 1884. She had omitted to 
repair the buildings. More than six months after 
her death, but within six months after probate of 
lier Avill, a claim was carried in against her estate, 
in an administration action, in respect of the 
omission to repair, claimants being the trustees of 
the will & the then equitable tenant for life : — 
Held : the estate of decea.sed tenant for life was 
liable for such omission to repair. — Re Willi amks, 
Andrew v. Williames (1885), 54 L. T. 105, C. A. 
Atinotoiiona : — Consd. Blackburn v. White, 11899] 1 Q. B. 

293: Jay v. Jay, [1921] 1 K. B. 820. Refd. Re Field, 

Sandei-son r. Young, [1920] 1 Ch. 630. 

1891. .1— Testator devised to his wife for 

life two freehold houses with the buildings, land, 
& appuitenances thereto belonging, “ she keeping 
same in good & tenantablo repair.” Testator 
directed the property to be sold by his trustees 
after the death of his wife, the proceeds to be held 
upon the trusts mentioned in his will. After the 
death of testator his widow entered into possession 
of the property continued therein until the date 

ticiilarly the outbuildings adjoining one of the 
] louses, consisting of greenhouses & conservatories 
formerly used in the business of a fruit grower, 
in wliose possession such house was before testator 
pmchased it. An originating summons was 
accordingly taken out by the trustees of the will, 
asking that what sum the representative of testa- 
tor’s widow was liable to pay by reason of the 
property not having been kept by her in good & 
t-enantable repair might be determined. Evidence 
was adduced to show that the greenhouses were 
wholly neglected & in complete disrepair at the 
time testator purchased ; that he never intende<l 
to put same into repair, but had thought of having 
them pulled down. It was, therefore contended 
that the estate of testator’s widow was not liable 
in respect of the reiJairs required to such green- 
houses : — Held : the fact that testator did not 
himself keep the greenhouses in good <& tenantable 
repair could not be regarded as an excuse for his 
widow not doing so, having regard to the express 
direction contained in the will ; & her estate was 
liable for the amount of the repairs required. — 
Re Bradbrook, Lock v, Wii-lis (1887), 56 L. T. 
100. 

1892. Extent of liability— Habitable repair.]— 

A direction to keep buildings in good repair means, 
not the state of repair in which they were at 
testator’s death, but in habitable repair : “ farming 


buildings ” includes “ farmhouses.” — C ooke v. 
Cholmondeley (1868), 4 Drew. 326 ; 27 L. J. 
Oh. 826 ; 32 L. T. O. 8 . 59 ; 4 Jur. N. 8 . 827 ; 6 
W. R. 802 ; 62 E. R. 126. 

Annoi^Uion : — Refd. CaJthorpe v. McOsoar, [1923] 2 K. B. 
573. 

1893. Tenantable repair — Premises not in 

such repair at commencement of settlement — 
Settlor tenant for life.] — By a settlement by way 
of compromise of pending questions in Mar. 1912 
deft. S. conveyed a residential country house & 
estate, farm buildings, & stables to trustees upon 
trust for deft, for life, & after his decease for pltf. 
E. in fee simple, & it was agreed & declared that 
8. should keep the settled messuages & buildings 
in good & tenantable repair, & would keep the 
grounds in a proper state & insure tlie messuages, 
buildings, & furniture against loss or damage by 
fire. Pltf. & trustees of the settlement claimed 
performance of the covenants. Deft, alleged that 
the settled houses & buildings were old, <& that ho 
had fulfilled his covenants. A reference for 
inquiry Sc report on the matters in dispute had been 
agreed upon : — Held : the reference ought to be 
framed on the footing that the tenant for life’s 
obligation to keep in good Sc tenantable repair 
rendered him liable to put the i^remisos into such 
repair although they were not in good Sc tenantablo 
repair when he took tliem. — Evans v, Sitotton 
( 1918), 87 L. J. Ch. 527 ; 110 L. T. 233 ; 02 Sol. 
Jo. 603. 

1894. Specific sum appropriated — No lia- 

bility beyond such sum.] — Re Jervis, Turner v, 
Jervis (1919), 146 L. T. Jo. 215. 

C. Settled LeaseJiolds, 

1895. Whether tenant for life liable.] — A tenant 
for life of leaseholds is not liable to the remainder- 
man for permissive waste. 

3Jie estate of a tenant for life of leaseholds held 
not liable to the remainderman for repairs made 
necessary by the non-fulfilment, during the life 
Icnancv, of covenants to rej)air . — Re Parry <fc 
Hopkin, [19001 1 Ch. KiO ; 00 L. J. Ch. 190 ; 81 
L. T. 807 ; 04 J. P. 137 ; 48 W. R. 345. 

1896. Lease containing covenant to repair.] 

— Testator gave leaseholds, some of which were 
held on short terms, to two trustees, one of whom 
was his wife, upon trust for her for life, Sc after 
her death upon trust that the v^hole should bo 
sold, & the proceeds divided between four persons, 

he authorised his trustees, provided they should 
deem it advisable to sell his short leaseholds Sc 
invest the proceeds & allow his wife to receive the 
income during her life. The leaseholds were in a 
bad state of repair at the death of testator ; the 
widow kept them up in the same state of repair, 
but declined to do more than this. The remainder- 
men applied for an order to oblige the tenant for 
for life to maintain the leaseholds in such a state 
of repair as to satisfy the covenants in the leases 
so as to avoid a forfeiture, or else to concur in 
selling the short leaseholds : — Held : there was no 
obligation on the tenant for life to put the premises 
in such a state of repair as to comply with the terms 
of the leases . — Re Courtier, Coles v. Courtier, 
Courtier v. Coles (1886), 34 Ch. D. 136; 50 
L. J. Ch. 350 ; 55 L. T. 574 ; 51 J. P. 117 ; 35 
W. R. 85, C. A. 

AnruMions : — ^Folld. lie Baring, Jouno v. Baring, [1893] 1 
Ch. 61. Consd. lie Redding, Thompson v. Redding, 


PART X. SECT. 3. SUB-SECT. 4.— C^ 

18961. Whefher tenant for life liable — 
Leewe corUaining covenant to repair .] — 
Afl between the equitable tenant for 


life of leaaeholds 8c the remainderman, 
the tenant for life is liable for breaches 
of covenant to repair oommltted 
during the existence of the life estate, 
& the liability for such breaches 


cannot be thrown by the tenant for 
life upon the corpus of the estate. — 
He WALDRON 8c bogub’s Contract, 
[1904] 1 I. R. 240.— IR. 
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[1897] 1 Oh. 870. FoUd. Re Tomlinflon, Tomlinson v, 
Andrew, [1898] 1 Oh. 232. CoilBd. Re Betty, Betty v, 
A.-Q., [1899] 1 Ch. 821. N.P. Re GJers, Cooper v. GJers, 
[1899] 2 Oh. 64. Refd. Debney v. Eokett (1894). 71 L. T. 
659 ; Re Thomas, Weatherall v. Thomas, [1900] 1 Ch. 819. 

1897. .] — Testator, being possessed of 

a leasehold house held by him for a term of sixty- 
one years, renewable every fourteen years on fines 
for renewal, & under covenants to pay the rent, 
repair & insure, bequeathed the house to trustees, 
in trust for his widow for life, with remainder in 
trust for his son for life, with remainders over ; & 
he bequeathed his residuary estate to his trustees 
upon trust out of the income to pay all the costs, 
charges, & expenses of carrying into execution the 
trusts of his will, &, subject thereto, to hold such 
residuary estate upon trusts for his children in 
settled shares : — Held : neither tenant for life 
was under any obligation to pay the rent, repair, 
or insure, or to pay the fines or expenses of renewal ; 
the rent & the expenses of repair <fc insurance, 
during the respective lives of the tenants for life, 
were payable out of the income of the residuary 
estate ; & the fines & expenses of renewal were 
distributable among the beneficiaries of the house 
according to their enjoyment, such enjoyment 
to be ascertained by actuarial valuation . — lie 
Baring, Jeune v. Baring, [1893] 1 Ch. 01 ; 02 
B. J. Oh. 50 ; 07 I.. T. 702 ; 41 W. R. 87 ; 9 
T. L. R. 7 ; 3 R. 37. 

Annofaiions : — Apld. DcTmoy v. Eckett (1894), 71 L. T. 659. 
Gonsd. He Reddinpr, I’liompflon v. Reddliifc. [1897] I Ch. 
876 ; Re ToirillriHon, ToinlinBoii r. Andrew, [1898] 1 Ch. 
232; Re GjerB, Cooper v. Gjorn, 11899) 2 Ch. 54. Refd. 
He Betty, Betty r. A.-G., [1899] 1 Ch. 821 ; Wlx, Hardy 
V. Lemon, [1016] 1 Ch. 279. 

1898. .] — Testator, who died possessed 

of a leasehold house hold by him on a repairing 
lease bequeathed it directly, without the inter- 
vention of trustees, to his niece for life, & after 
her death to other persons absolutely, & appointed 
(‘xoi's. ; — Held : the niece, the tenant for life, was 
not bound to perform any of the covenants in the 
lease. — He Tomlinson, Tomlinson v. Andrew, 
[1898] 1 Oh. 232 ; 67 L. J. Ch. 97 ; 78 L. T. 12 ; 
46 W. R. 299 ; 42 Sol. Jo. 114. 

Av notaUons Consd, Re Betty, Betty v. A.-G., [1899] 1 
Ch. 821. N.F. Re Gjers, (hooper v. Gjors, [1899] 2 Ch. 54. 

1899. .] — Testator directed his exors. 

& trustees to arrange his affairs & manage his estate 
& to retain certain leaseholds & let them on lease 
at fair rentals & pay the income derived therefrom 
to his wife for life for the benefit of herself & her 
children & after her decease to divide the whole of 
his estate equally between his children ; — Held : 
on the construction of the will, the “ income 
derived ” from the leaseholds meant tlio net income 
i.e.f the amount of the rents after deducting all 
property outgoings, & consequently ground rents, 
current repairs & other outgoing.s in respect of the 
leaseholds must be borne by the tenant for life. — 
Re Redding, Thompson v . Redding, [1897] 1 
Ch. 870 ; 06 L. J. Ch. 400 ; 70 L. T. 339 ; suli 
nom. He Ridding, Thompson v. Ridding, 45 
W. R. 457 ; 41 Sol. Jo. 405. 

Annotations : — Consd. Re Tomlinson, Tomlinson v. Andrew, 
[1898] 1 Ch. 232 ; Re Betty, Betty v. A.-G., [1899] 1 Ch. 
821. Refd. Re Gjors, Cooper v. Gjers, [1899] 2 Ch. 54. 

1900. .] — Testator bequeathed a lease- 

hold house with the furniture & household effects to 
trustees upon trust for his adopted daughter for 
life, & after her death upon trust for sale & to hold 
the proceeds as part of his residuary estate which 
ho gave upon trust for a charity to be controlled 
by a trustee, who declined to act. The daughter 


1904» i. To make good ie8tator*8 

deficiencies .] — ^As between tenant for 
life of a leasehold, speoifloally be- 
queathed, & the eroneral assets of a 


alone proved the will, the other exors. renouncing 
l)robate, & took out an originating summons for 
the administration of testator’s estate, deft, being 
the A.-G. The lease under which the house was 
held was for a long term at an annual ground rent, 
& contained a covenant to pay rent, <Sc to repair, 
& insure the property. Upon the further con- 
sideration of the action the question was raised 
whether the daughter, or testator’s estate, was 
liable for the ground rent, cost of repairs, & insur- 
ance premiums during her life : — field : in the 
absence of a provision to the contrary in the will, 
the daughter must take the estate cum onere, & 
was therefore bound to pay the rent & perform 
the tenant’s obligations to repair A insure durii^ 
her tenancy ; but testator’s estate was liable in 
respect of any breaches of covenant by him . — He 
Betty, Betty v. A.-G., [1899] 1 Ch. 821 ; 68 
L. J. Ch. 435 ; 80 L. T. 675. 

Anruitaiions : — Folld. Re Gjors, Cooper v. Gjers, [1899] 2 

Ch. 54. Refd. Re I'arry A Hopkins, [1900] 1 Ch. 160. 

1901. A tenant for life of lease- 

holds, specifically bequeathed by the will of 
testator who was assignee of tlie lease under which 
the property is held, is bound, during the con- 
tinuance of h(T interest, as beiwt‘en herself & 
testator’s estate to pay the rent reseiwed by the 
lease, & perform th(‘ covenants & conditions con- 
tained in it . — He Gjers, Cooper v. G.iers, [1899] 
2 Ch. 54 ; 68 L. J. Ch. 442 ; 80 L. T. 089 ; 47 

W. R. 535 ; 43 Sol. Jo. 497. 

1902. Liability for repairs necessary at com- 

mencement of Interest.] — Testator gave all his 
freehold, copyhold, <fe leasehold hereditaments to 
one for life, with remainder over in fee ; & he gave 
all the residue of his personal estate upon trust to 
pay debts, etc., & to keep his leasehold property in 
repair, & renew the leaseholds at the accustomed 
times, & subject thereto to pay to or permit the 
tenant for life to receive the annual proceeds, etc. 
Testator at the time of his death was under lia- 
bility under covenants in leases to repair, <& a 
sum of £91 6s. Sd. was found due from him in 
respect of dilapidat ions : — Held : the tenant for life 
was not bound to pay that sum out of her income, 
but it was i)ayablo out of the corpus of the 
residuary personal estate. — Pinfold v. Shilling- 
ford (1877), 46 L. J. VAi. 491 ; 25 W. R. 425. 

1903. ,]-~He Betty, Betty v. A.-G., 

No. 1900, ante. 

1904. To make good testator’s deficiencies.] 

— Re Courtier, Coles v. Courtier, Courtier v. 
Coles, No. 1896, ante. 

1905. .] — Re Betty, Betty v. A.-G., 

No. 1900, ante. 

1906. .] — Testator by his will declared 

that his trustees might permit his widow to reside 
in his leasehold house as long as she might desire, 
“ she paying the rent <Sc all rates, taxes, outgoing 
& repairs in connection therewith, & my trustees 
shall not be concerned to see to the upkeep of, 
or be responsible for, the said premises in any way 
during such time as my wife shall reside in the 
said premises ” : — Held : the widow was not 
liable to pay for dilapidations existing prior to 
testator’s death. — Re Smith, Bull v. Smith (1901), 
84 L. T. 835 ; 17 T. L. R, 588 ; 45 Sol. Jo. 596. 

1907. .1 — The tenant for life is only 

liable to keep leasehold properties in such a state 
of repair as they were in wlien she became tenant 
for life on the death of the settlor, &; accordingly 
the trustees of the property should, at the date of 


testator there Is no equity of the latter 
to throw on the former the obligation 
of putting into repair the leasehold 
preMses which were dilapidated at 


the time of the testator's death.- 
Brereton V. Dat, [1895] 1 I. R. 518.- 

IR. 
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Settlements. 


Sect. 3. — Waste: Svib-sect, 4, C.: sut)-sect. 5, A,] 

the death of the settlor, do all repairs necessary 
to put the property in a proper state of repair to 
satisfy the covenants in the leases, & pay the same 
out of the corpus of the estate. Repairs to free- 
holds must be borne by the corpus. — Re Sutton, 
Sutton v. Sutton (1912), 56 Sol. Jo. 650. 

1908. Tenant only entitled to Improved 

ground rent.] — There is no distinction in the posi- 
tion of an equitable tenant for life of lease- 
holds where the property is sub-let at a rack rent, 
& where it is sub-let at an improved ground rent. — 
Re Copland’s Settlement, Johns v, Carden, 
[1900] 1 Ch. 326 ; 69 L. J. Ch. 240 ; 82 L. T. 191. 
Annotation : — Mentd. lie Famhara’s Settlmf., Law Union & 

CrouTi Inscc. v, Harlopp, [1904] 2 Ch. 5G1. 

1909. — Failure to keep in repair- -Appoint- 
ment of receiver of rents — To enforce repair.] 

When leasehold houses are vested in trustees on 
behalf of a tenant for life & remaindermen, it is 
the duty of the trustees to keep the property free 
from the risk of forfeiture by a breach of the 
covenants of the lease, they are entitled to have 
the rents applied in keeping the houses in a proper 
state of repair. The trustees are not bound to be 
content with the setting apart of a sum of money 
in the joint names of themselves ck the tenant for 
life as an indf'mnity against the consequences of 
a breach of the covenants of th(‘ lease, but are 
entitled to require the covenants to be specifically 
performed. When a tenant for life of leasehold 
houses is allowed by the trustt'os to receive the 
rents <fc the houses are not kept in a proper state 
of repair according to the covenants of the lease 
the ct. will, at the instance of one of the trustees, 
appoint a receiver of the rents, for the purpose of 
enforcing the proper rex:>air, of the houses. — Re 
Fowler, Fowler r. Odell (1881), 16 (Ji. T). 723 ; 
44 L. T. 99 ; 29 W. R. 891. 

Annotations ft( Courtu'r, Colon r. Com tier, Conrtior 

V. Coles (1886), 31 Ch. D. 136. Consd. R( Barln^,% Joiukj 

V. Barliii?, [1893] 1 Ch. 61. Refd. K< Ujeis, Cooper 

Ojers, [1899] 2 Ch. 54. 

1910. Liability of estate of tenant for life.] — 

Re Parry & Hopkin, No. 1895, ante. 

1911. Tenant for life also trustee — Limitation of 
liability — To period of enjoyment.] —By deed poll, 
in 1878, R., in exercise of a power conferred upon 
her by the will of her father .1. F. deceased, 
apx^ointod that the trustees of his will should, 
after her death, stand jicssessod of certain lease- 
hold houses ujion trust, after payment of the rents 
reserved by the leases under which the same were 
respectively held costs of insurance & the per- 
formance of the covenants, which included cove- 
nants to repair, in the said leases, to pay to Y. 
or otherwise permit her to receive the rents profits 
of the leasehold houses during her life, &, after her 
decease, the same wore directed to be held upon 
trust, in the event which happened, for Y.’s 
daughters in equal shares. 

R. died on Aug. 15, 1882, & after the death, in 
1 909, of the last surviving trustee of tlie will, whose 
personal representatives declined to intenneddle 
in the tinists thereof or to appoint new trustees, 
Y. entered into the receipt of the rents of the lease- 
hold houses & continued therein down to her death 
in 1922. In an action by the daughters of Y. 
against her personal representatives for damages 
out of her estate by reason of Y.’s failure, while 
tenant for life in possession of the leasehold 
houses, to keep the same in repair in accordance 
with the covenants in the leases : — Held : upon 
entering into the receipt of the rents of the lease- 
hold houses under the appointment in her favour 
with knowledge of the primary trust for the 


application of the same, Y. assumed the duties 
of the trustees & became herself directly liable to 
perform that trust as a condition precedent to her 
taking the benefit of the appointment ; but her 
liability must be limited to the period during 
which she was in actual receipt thereof, namely, 
from Mai*. 27, 1909, to her death in 1922, also 
to the amount of the rents which she received 
during that period, an inquiry being directed as 
to the amount of damages pltfs. were entitled to 
recover . — Re Field, Sanderson v. Youno, [1925] 
Ch. 636 ; 94 L. J. Ch. 322 ; 133 L. T. 463 ; 69 
Sol. Jo. 661. 

1912. Duty of trustees — To keep property in 
repair.] — Re Fowler, Fowler v. Odell, No. 1909, 
ante. 


Sub-sect. 5. — Fixtures. 

A. Geiieral Principles. 

See Landlord & Tenant, Vol. XXXI., pp. 
181-213. 

1913. Annexation to freehold — Relaxation of 
common law rule.] — (1) A fire engine set up for 
the benefit of a colliery by a tenant for life, shall 
be considered as part of his personal estate, A go 
to the exor., for the increase of assets in favour of 
creditors. 

(2) The old cases go a great way upon the 
annexation to the freehold ; but cts. of late have 
relaxed this strict construction of law, to encourage 
tenants for life to do what is advantageous to the 
estate during their term. 

(3) To remove wainscot fixed only by screws, & 
marble chimney pieces is not waste. — I jAWTON r. 
Lawton (1743), 3 Atk. 13 ; 26 E. R. 811, L. C. 
Annotations : — As to (1) Apld. Dudley r. Wardo (1751), Amb. 

113. Consd. Elwos V. Maw (1802), 3 East, 38. Apld. 
Trappos V. Harter (1833), 2 Cr. & M. 1 53. Refd. Be Hulse, 
Beattie r. Hulse, [1905] 1 Ch. 406. As to (3) Consd. Be 
D© Falbc, Ward v. Taylor, [1901] 1 Ch. 623. Refd. 
(Irymcs v. Boweren (1830), 6 Bing. 437 ; Bishop v. Elliott 
(1855), 11 Exch. ILL Generally^ Refd. Re Walsh, Kir p. 
King (1840), 4 Jur. 610; Wake r. Hall (1883), 8 App. Cas. 
195 ; Ward u. Dudlfv (1887), 57 L. T. 20; Hillv. Bullock, 
[1897] 2 Ch. 55. Mentd. Egerton v. Bro^vnlow (1853), 4 
H. L. Cas. 1; Walmsley v. Milne (1859), 7 C. B. N. S. 
115 ; Gough V. Wood (1894), 42 W. K. 469 ; Be Whaley, 
Whaley r. Roehrich, [1908] 1 Ch. 615. 

1914. .] — Questions respecting the 

right to wliat are ordinarily called fixtur(\s, 
principally arise between three classes of persons. 
First between dift’eront descriptions of repre- 
sentatives of the same owner of the inheritance ; 
viz. between his heir & exor. In this first case, 
i.e. as the rule obtains with the most rigour in 
favour of the inheritance, & against the right to 
disannex therefrom, & to consider as a personal 
chattel, anything which has been affixed thereto. 
►Secondly, between the exors. of tenant for life or 
in tail, & the remainderman or reversioner ; in 
which case the right to fixtures is considered more 
favourably for exors. than in the preceding case 
between heir A exor. (Lord Ellenborough, C.J.). 
— Elwes V. Maw (1802), 3 East, 38 ; 102 E. R. 
510. 

Annoiati^ms : — Consd. Buckland v. Butterfield (1820), 2 
Bred. & Bing. 54 ; Re Gye & Hughes, Exp. Reynal (1841), 
2 Mont. D. & Do G. 443. Refd. Loo v. Rlsdon (1816), 7 
Taunt. 188 ; Farrant v. Thompson (1822), 2 Dow. & Ry. 

K. B. 1 ; Be Ogdon, Exp. Loyd (1834), 3 Deac. & Ch. 765 ; 
Whltshoarv. Cottrell (1853), 1 E. & B. 674; Bishop v. 
Elliott (1856), 11 Exch. 113 ; Whitehead r. Bennett (1868), 
27 L. J. Ch. 474 ; London & Westminster Loan & Discount 
Co. V. Drake (1859), 5 Jur. N. S. 1407 ; Walmsley v. Milne 
(1859), 7 C. B. N. S. 115 ; Powell v. Farmer (1865), 18 
C. B. N. S. 168 ; Cornish v. Stubbs (1870), 39 L. J. O. P. 
202; Wake v. Hall (1883), 8 App. Cas. 195; Ward v. 
Dudley (1887), 57 L. T. 20 ; Barfi v. Probyn (1895), 04 

L. J. Q. B. 657 ; Re Do Falbe, Ward v. Taylor (1901), 84 
L. T. 273 ; Mears r. Callender, [1901] 2 Ch. 388 ; Be 
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Chesterfield’s S. E., [1911] 1 Ch. 237 ; Pole*Carew v. Wes- 
tom Counties & General Manure Co., [1920] 2 Ch. 97. 
Mentd. Steward v. Lombo (1820), 4 Moore, C. P. 281 ; 
Winn V. Ingllby (1822), 5 B. & Aid. 625 : Place i\ Fagg 
(1829), 4 Man. & Rj. K. B. 277 ; Trappos a. Harter (1833), 
2 Cr. & M. 153 ; Darby v. Harris (1841), 10 L. J. Q. B. 
294 ; Powell r. Boraston (1865), 13 W. K, 465 ; Mowats v. 
Hudson (191 U, 105 L. T. 400 ; Re Mann & Harvey (1920), 
123 L. T. 242. 


1916. 


— As between landlord & 


tenant, the claim of the tenant to remove fixtures 
set up by himself is the most favoured ; as between 
tenant for life & remaindeiman, the claim of the 
tenant for life to remove fixtures set up by himself 
is less favoured (Chitty, J.). — Norton v. Dash- 
wood, [1890] 2 Ch. 497 ; 05 L. J. Ch. 737 ; 75 
L. T. 205 ; 44 W. R. 080 ; 12 T. L. R. 512 ; 40 
Sol. Jo. 035. 

Annotations :—Di8td, Re Do Falbc, Ward v. Taylor, [1901] 
1 Ch. 523. Refd. Hill u. Bullock, [1897] 2 Ch. 55; Rc 
Chesterfield’s S. E., [1911] 1 Ch. 237. 

1916, Question of fact in each case.] — 

Bulkeley V, Lyne Stp:phens, Re Lyne Stephens, 
Lyne Stephens v, Lukbocic (1895), 11 T. L. R. 
504. 


Annotation .-—Refd. Hill v. Bullock, [1897] 2 Ch. 55. 


1917, .] — Whether a chattel is so 

annexed to the freehold as to be intended as an 
improvement to it, and to pass with it, or is annexed 
only for the purpose of temporary use or ornament, 
so as to be J’cmovable, is a question to be decided 
upon the facts of the case. 

Valuable tapestries belonging to a tenant for 
life were fastened to the walls of the drawing room 
in a mansion house by fixing small strips of wood 
by means of nails &. screws to the wood with which 
the walls were lined ; canvas was then stretched 
over the strips of wood Ac nailed to them, & the 
tapestries were fastened to the canvas by very 
small tacks. Mouldings were fixed round the 
strips of wood by thin nails <Sc screws, some of which 
penetrated the face of the wall. The tapestries 
were an essential feature of the general scheme of 
decoration of the room ; — Held : the tapestries 
were fixed for purposes of ornament in the only 
way in which it was possible to use & enjoy them, 
Ac did not pass to the remainderman on the death 
of the tenant for life, but were removable by her 
exors.— Leigh v. Taylor, [1902] A. C. 157 ; 71 
L. J. Ch. 272 ; 80 L. T. 239 ; 50 AV. R. 023 ; 18 
T. L. R. 293 ; 40 Sol. Jo. 204, H. L. ; affg, S. C. 
sitb 7iom. Re De Ralbe, Ward v, Taylor, [1901] 
1 Ch. 523, C. A. 


H Apld. Rr HuLc, Bcattio v. Hulsc, [1905] 1 
Ch. 406. DiStd. Re Wlialcy, Whaley v. Roehrich, [1908] 
^1^--, Consd. llorwiuh v. JSymoiul (1914), 110 b. T. 
J016. Retd. Bickniore v. Dimuier, [1903] 1 Ch. 158; 
Reyuolda v. Ashby, [1904] A. C. 466. 


1918. Intention of person by whom chattels 

attached.] — A tenant for life of settled estates 
granted a lease for twenty-one years of a steam 
miU Ac machinery. The lessee covenanted that he 
Would at the end of the tenancy sell to the lessor 
all rnachinery then on the premises other than the 
demised machinery ; Ac the lessor covenanted that 
he would pay for it. The tenant brought addi- 
tional machinery into & affixed it to the mill. 
On the expiration of the tenancy the tenant for 
life bought this machinery under the provisions of 
the lease. He died, Ac his extrix. claimed the 
machinery thus bought; — Held: (1) as between 
^nant for life Ac remainderman, chattels affixed 
^ the soil by the tenant for life for purposes of 
trade did not become part of the freehold, Ac might 
be removed by liim ; (2) the question must be 
determined by the intention of the person by whom 
the chattels were attached ; Ac, in the absence of 
evidence to show that the tenant for life intended 
to make a present to the remainderman, his 


extrix. was entitled to the machinery. — Re Hulse, 
BEA-rriE v. Hulse, [1905] 1 Ch. 406 ; 74 L. J. Ch. 
246 ; 92 L. T. 232. 

1919. Essential part of house — Or architectural 
design.] — Testator, who was tenant for life of 
settled estates, on which he had erected, fitted up, 
Ac furnished a mansion house, an old one having 
fallen into decay, bequeathed all the tapestry, 
marbles, statues, pictures with their frames Ac 
glasses, which should be in or about the house at 
the time of his death, Ac of wliich he had power to 
dispose, to be enjoyed as heirlooms by the persons 
who, under the limitations in his will, would be 
entitled to his own estates thereby devised in strict 
settlement, being the same as those entitled to the 
settled estates, subject to a condition, with a 
shifting clause in case the condition were not ful- 
filled. After testator’s death, A. became tenant 
for life of both the settled Ac devised estates, Ac 
on his death the settled estates devolved on B. ; 
but, as the condition was not fulfilled, C. became 
entitled to the devised estates Ac to the heirlooms 
under the shifting clause in testator’s will. The 
question arose, as between B. Ac C., which of the 
articles passed under the will : — Held : (1) tapestry, 
pictures in panels, frames filled with satin Ac 
attached to the walls, Ac also statues, figures, vases 
Ac st-one garden seats, ]:uirchased & placed by the 
testator, which were essentially part of the house, 
or of the architectural design of the building or 
grounds, however fastened, were fixtures, Ac could 
not be removed ; but glasses Ac pictures not in 
panels, not being part of the building, passed under 
testator’s will ; (2) articles purchased by testator 
but fixed by A. after liis death, were not fixtures, 
A passed under llie will to C. — D’Eyncourt v. 
(rREGORY (1866), L. R. 3 Eq. 382 ; 36 L. J. Ch. 
107 ; 15 W. R. 186. 

Annotations: -As to (1) Consd. Biilkc'lry i\ Lyno Stephens, 
Re Lyno Stephens, Lyno Stephens v. Jjubbock (1895), 11 
T. L. IL 564. Apld. Norton v. Dashvvood, [1896] 2 Cli. 
497. Distd. Hill r. Bulloek. [1897] 2 Ch. 482. Expld. Rc 
Do Falbe, Ward v. Taylor, [1901] 1 Ch. 523. Consd. 
]\ronti 17. ilarnos, [1901] 1 K. B. ‘Aio. Refd. Holland v. 
Hodgson (1872), 1j. K. 7 C. 1>. 328 ; Chldloy o. West Ham 
(1874), 32 L. T. 486 ; Pole-Carew v. Western Counties & 
General Manure Co., [1920] 2 Ch. 97 ; Vaudeville Electric 
Cinema r. Mnriset, [1923] 2 Ch. 74. 

1920. Things forming part of inheritance.] — 
Whatever once becomes part of the inheritance 
cannot be severed by a limited owner whether he 
be owner for life or for years without the com- 
mission of . . . waste (Lord Cairns, C.). — Bain 
V, Brand (1876), 1 App. Cas. 762, H. L. 

Annotations :~~Avld, Re Chesterfield’s S. E., [1911] 1 Ch. 

237. Refd. Hobson v. Gorringo, [1897] 1 Ch. 182 ; Re 
Ilulse, Beattie v. Hulse, [1905] 1 Ch. 406. 

— A tenant for life of real estate, 
who was entitled to hold A enjoy the working 
stock A plant of certain iron mines A collieries 
situate on the estate, A carry on such ii*on mines 
A collieries, erected on the estate, machinery, 
etc., blast furnaces, A a railway of considerable 
length connecting the mines A collieries. On his 
death the question arose whether, in an account 
between his exors. A the remainderman, the former 
should be credited with the value of the machinery, 
etc., or whether the same passed to the remainder- 
man as things annexed to the soil : — Held : the 
machinery annexed to the soil for the puumose of 
rendering the minerals merchantable, if such 
machinery was capable of being removed there- 
from by disturbing the soil without destroying 
the land, was machinery which could not be said 
to be so attached to the land as to become part of 
it A belong to the owner of the land, but was to be 
deemed to bo trade fixtures which passed to the 
exor. as personalty. — W ard v, Dudley (Countess) 
(1887), 67 L. T. 20 ; 3 T. L. R. 576. 
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cfer 7, Sect. 4: Sub-sects, I, 2 & 3, A.\ 

1922. ,] — The exor. of a deceased owner in 

fee has no right to remove from the inheritance 
more than that which really & properly considered 
is never fixed to it in a definite way. 

By the will of the ninth Earl of C. the H. L 
estates, of which he was the absolute owner, were 
settled to cei*tain uses in strict settlement under 
which the present earl was tenant for life with 
remainder to his issue in tail male, with divers 
remainders over. Testator also bequeathed certain 
chattels to go as heirlooms, & gave to the present 
earl absolutely all his plate, except such as he had 
before given to his wife, books, pictmes, & other 
works of art or curiosity, except the heirlooms, 
china, glass, furniture, carriages, horses, wines, 
&, generally, all goods, effects, & live & dead 
stock which at his decease might be in or about 
his mansion house of 11. L. At the death of tes- 


No. 1921, ante, 

1932. Pictures.] — D’Eyncourt v, Gregory, No, 
1919, ante, 

1933. Railway — Mine.] — Ward v, Dudley 
(Countess), No. 1921, ante, 

1934. Statues.] — D’Eyncourt v. Gregory, No. 
1919, ante. 

1935. .] — Bulkelby V, Lyne Stephens, 

Re Lyne Stephens, Lyne Stephens v. Lubbock 
(1895), 11 T. L. 11. 664. 

Annotation : — Distd. Hill v. Bullock, [185)7] 2 Ch. 55. 

1936. Stuffed-bird collection.] — A bird gallery in 
a settled mansion house contained a valuable 
collection, commenced over sixty years ago, of 
stuffed birds, which were attached to movable 
wooden trays placed in iron glass fronted cases 
affixed to the walls of the gallery. In an action 
between the present tenant for life of the mansion 
house & the trustee in bkpey. of the late tenant for 


These carvings were affixed to the walls of various 
rooms therein by means of nails or pegs driven 
through them into stiles built into the walls. 
Testator died in 1887. In 1909 the present carl 
sold portions of the settled estates including the 
mansion house, expressly reserving the carvings. 
He subsequently removed the carvings from the 
mansion house & sold a portion of them, claiming 
to be absolutely entitled to the proceeds of sale 
thereof. Upon the application by summons of 
the trustees : — Held : the carvings did not pass 
by the bequest of chattels, but, being fixed in a 
definite way t;o the inheritance so as to form part 
of the house, the proceeds of sale of such as had 
been sold must be treated as capital money subject 
to the trusts of the settlement. — Be Chesterfield’s 
(Lord) Seti’led Estates, [1911] 1 Ch. 237; 80 
L. J. Ch. 186 ; 103 L. T. 823. 

Annotation: — Consd. Rc Scott, Scott v, Scott (15)14), :)() 
T. L. R. 345. 

1923. Articles fixed after death of tenant for life.] 

— D’Eyncourt v, Gregory, No. 1919, ante, 

B, Particular Instances. 

1924. Blast furnaces.] — Ward v. Dudley (Coun- 
tess), No. 1921, ante. 

1925. Carvings.] — Be Chesterfield’s (Lord) 
Settled Estates, No. 1922, ante, 

1926. Chimney piece — Marble.] — Lawton v. 

Lawton, No. 1913, ante, 

1927. Garden seats — Stone.] — D’Eyncourt v, 
Gregory, No. 1919, ante, 

1928. Machinery — Colliery.] — Lawton v. Law- 
ton, No. 1913, arde, 

1929. .] — Tenant for life, or in tail, 

erects a fire engine to work a colliery. It shall on 
his death be considered as part of his personal 
estate, & not go with the estate to remainderman. 
— Dudley (Lord) v, Warde (Lord) (1751), Amb. 
113 ; 27 E. R. 73, L. 0. 

Annotations: — Consd. Elwes v. Maw (1802), 3 East, 38; 
Hubbard v, Bagsbaw U831), 4 Sim. 326 ; Re De Falbe, 
Ward V. Taylor, [1901] 1 Ch. 523 ; Re Hulse, Beattie v. 
Hulse. [19051 1 Ch. 406. Refd. Elliott v. Bishop (1854], 
10 Exch. 496. Mentd. Re Gye & Hughes, Ex p. Roynal 
(1841), 2 Mont. D. & De G. 443. 

1930. Mill.] — Re Hulse, Beattie v. Hulse, 

No. 1918, ante, 

part X. sect. 4, SUB-SECT. 1. 

h. Pari of estate produHive part un- 
itroductive — Taxes aUowed to accumu- 
late on unwoductive part- — Tenant for 
life not allowed to receive rents.}— As 
between a tenant for life in possession 


movable personal chattels, & as such belonged 
to the trustee in bkpey. of the late tenant for life. — 
Hill (Viscount) v. Buijlock, [1897] 2 Ch. 482 : 
66 L. J. Ch. 705 ; 77 L. T. 240 ; 46 W. R. 84 ; 
13 T. L. R. 554 ; 41 Sol. Jo. 696, C. A. 

1937. Tapestry.]— D’Eyncourt v. Gregory, No. 
1919, ante, 

1938. .]— Leigh v, Taylor, No. 1917, ar?/e. 

1939. Vases.]— D’Eyncourt v. Grpigory, No. 
1919, ante. 

1940. .] — Bulkelpjy V. Lyne Stp:piiens, 

Re Lyne Stephens, Lyne Stephens v. Lubbo(^k 
(1895), 11 T. L. R. 564. 

Annotation : — Distd. Hill r. Bullock, [1897J 2 Ch. 55. 

1941. Wainscot.] — Lawton v. Lawton, No. 
1913, ante. 


Sub -sect. 6. — Timbpir. 

See, generally, Agriculture, Vol. II., pp. 61- 
114. 

Waste as regards trees.] — See Agriculture, 
Vol. II., pp. 79-83, 89, 104-110, Nos. 585-632, 
702,850-921. 


Sub-sect. 7. — Mines. 

Mines, Vol. XXXIV., pp. 627-632, 639-644 
Nos. 230-290, 371-417. 


Sect. 4.— RIGHT TO INCOME. 

Sub-sect. 1. — In General. 

1942, Fund in court — Paid in after death of 
trustees.] — A fund was in ct., & on the petition of 
bwo persons man & wife, who had successive life 
estates, an order was made for the payment of the 
dividends to the wife for her life, & after her death 
jo the husband for his life. — Re How’s Trusts 
1850), 15 L. T. O. S. 342 ; 16 Jur. 266. 

1943 , Prospective order — Income of funds 

paid into court in future.] — Prospective order for 
payment by the Accountant-General to the tenant 
^or life of the income of funds hereafter to be paid 

Order made for a receiver of the estate 
of the tenant for life to pay the arrears 
of taxes out of the rents. — lie Denison, 
Waldie V . Denison (1893), 24 0. R. 
197.— CAN. 

k. Conveyance by husband for use 


& a remainderman of property, port 
of which is productive & part unpro- 
ductive, the life tenant will not be 
permitted to receive rents from part 
of the property wbUe he allows t^es 
to accumulate on the vacant portion. 
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into ct. to the same account. — Re Chamberlain 
(1856), 22 Beav. 286 ; 52 E. R. 1118. 

1944. Presumption of death of tenant for life — 
— ^Payment of dividends to remainderman — Security 
to refund.] — A tenant for life of a fund in ct. was 
transported in 1838, & had not since been heard 
of. Upon an application made in 1852 by the 
remaindermen for payment, the ct. would only 
direct payment of the dividends to them, & 
required an undertaking to replace the amount out 
of the capital, if the tenant for life should be still 
alive. — Re Mileham’s Trust (1582), 15 Beav. 
507 ; 51 E. R. 634. 

1945. Calculation of Income — Net amount — 
After deduction of tax.] — In applying the rule in 
Allhusen v. Whittell, No. 1958, post, the income of 
the estate should be calculated, not on the basis 
of the gross amount received, but on the basis of 
the net amoimt after deduction of tax. — Re 
Oldham, Oldham v, Myles (1927), 71 Sol. Jo. 
491. 


Sub-sect. 2. — Interest. 

1946. Interest on arrears of income.]— Interest 
at 4 per cent, allowed to the tenant for life of a 
trust fund upon the amount found due to her for 
arrears of interest of the fund. — Willcocks v. 
Butcher (1848), 16 Sim. 366 ; 60 E. R. 915. 

Annotation Consd. Blogg v. Johnson (1867), 2 Ch. App. 
225. 

Interest on share in partnership property.] — 
6'eeNo. 1985, post. 

Interest on wasting property & unauthorised 
Investments.]— /S'ee Sub-sect. 3, P. (6), post 


Sub-sect. 3. — Particular Instances. 

A. Accumulations, 

See Law of Property Act, 1925 (c. 20), s. 164 ; 
generally. Perpetuities, Vol. XXXVII., pp. 
130, 148, 149, Nos. 611, 744-752. 

1947. Accumulation during minority — Allow- 
ance to persons entitled — Surplus rents & profits.] — 
Devise of real estate to trustees for five hundred 
years, & after the expiration or sooner determina- 
tion of the said term, &; in the meantime subject 
thereto, to the use of the first & other sons of 
his, testator’s, two sisters who should be born 
within fifteen years after the date of the will, 
successively in tail male ; with remainder to 
certain uses which failed ; with remainder to the 
use of every daughter of A. then born, or there- 
after to be born, in testator’s lifetime, for life ; 
with divers remainders over. The term w’as 
limited to trustees, upon trust during the lives of 
testator’s uncle & sisters, & the survivor of them, 
& during the minorities of the persons bene- 
ficially entitled to enter upon the mansion, etc., 
receive the rents, keep up the mansion house, 
gardens, etc., with power to pull do^vn, rebuild 
alter, etc., as might suit any tenant of the hall 
to grant leases of the estates, appoint bailiffs, 
etc., & to cut timber ; & upon further trust to pay 
an a.nnuity of £1,000 to testator’s uncle, h 
annuities of £500 to his sisters, & testator’s 
direction, that during the minority of any person 


absolutely or presumptively entitled, the sisters 
or their husbands were not to reside in the mansion, 
but the trustees were to pay a competent part 
of the surplus interest & income of the estates, 
during the lives of his sisters, for the benefit of 
the person for the time being entitled thereto, 
the trustees accumulating the surplus. The sisters 
of testator had no cliildren within the period 
of fifteen years from the date of the will, & pltf., 
the first daughter of A., attained twenty-one before 
the death of testator : — Held : there w^as no 
intestacy during the lives of testator’s sisters, & 
pltf., in whom the first estate of freehold was vested 
inasmuch as no child had been born since testator’s 
death to cither of his sisters, was entitled to the 
surplus rents & profits. — Sidney v, Wilmer (1863), 
4 De G. J. & Sm. 84 ; 3 New Rep. 180 ; 9 L. T. 
737 ; 10 Jur. N. S. 217 ; 46 E. R. 847, L. 0. 
Annotation: — N.F. Wade-Gery v. Ilandloy (1876), 3 Ch. D. 

374. 

1948. Interest on accumulations paid to life 

tenant after majority — Right to principal.]— A 

settlor assigned certain mtges. & “all interest 
thereon then due & payable, ck thereafter to accrue 
& become due & payable ’’ unto trustees for the 
equal benefit of his two infant granddaughters. 
The trusts as to one moiety were that, wlicn one 
of the granddaughters attained twenty-one, the 
trustees were to pay the rents, interest, A annual 
produce of such moiety of the said principal 
moneys, interest, & securities to her for life ; the 
moiety after her death to be in trust for her 
children, if any. There w^as no express provision 
for either accumulation or maintenance during the 
granddaughter’s minority ; but there was a power 
of maintenance during the minority of her possibh* 
children. In default of children, after her doceasti 
the moiety of “ tlie said principal sums, securities, 
A premises ” was to go over to petitioner 

The trustees accumulated A invested the pro- 
duce of her moiety during her minority ; A after 
she had attained her majority they i)ai(l her the 
interest of the invested accumulations, together 
with that of her moiety of the principal sums until 
her death. She died without having been married : 
— Held : the accumulated sum formed part of the 
principal of her moiety, A went over to iietitioner 
under the trust in his favour declared in the settle- 
ment. — Re Manifold’s Settlement Trusts 
(1866), 14 W. R. 729. 

1949. Trust for payment of debts — Accumulation 
sufficient to pay debts — Surplus.] — Norton v, 
Johnstone, No. 1809, arite. 

1950. Accumulation after expiration of period for 
conversion,] — Testator devised A bequeathed tlio 
residue of liis property upon trust for conversion ; 
but the trustees were empowered to postpone 
conversion for a period not exceeding twenty-one 
years. Until conversion A re -investment the 
income of unsold property was U) be applied in 
paying debts A yearly charges, A the surplus 
accumulated in augmentation of capital. At the 
end of the twenty-one years a portion of the estate 
which had, in accordfince with a power in the 
will, been let on mining lease for forty years was 
still unconverted : — Held : the rents A royalties 
accrued since the expiration of the twenty-one 
years formed part of the capital of the residuary 
estate, A ought to be distributed accordingly, A 


of fifejS: chUdrenr-Bights of chiUren 
A liiisDaiid. conveyed lands 1 
receive the rents, 
payment of a mtg©., to pay the 
into the hands of hJs wife durimr m 
pe, for her use & that of her chfldrei 
to be at her separate disposal : — Held 


pltf., the sole surviving child, was 
entitled to half the yearly Income. — 
Turner v . Drew (1898), 28 O. 11. 448. 

—CAN. 

PART X. SECT. 4, SUB-SECT. 2. 

1. Interest on bonus on fitock.] — 


Where a bonus is declared by the Bank 
of Ireland on their stock, in addition 
to the annual dividend, the interest 
only on such bonus belongs to the 
tenant for life of settled stock . — Be 
Hodgens, Ex p. Hodgbns (1847), 
11 I. Eq. H. 99.— IR. 
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Sect* 4. — Right to income: Svb-sect, 3, A*, B*, C* 
D.,E.,F.,G. (a)<fc(6), cfcH. ] 

until sale or conversion the tenants for life of settled 
shares were entitled as from such date to receive 
out of the accrued & accruing rents & royalties 
such an annual sum as, in the opinion of the ct. 
would be a fair equivalent for the annual income 
which would have been received if the property 
had been sold at the end of the twenty-one years. 

In this country in the case of income producing 
property directed by will to be converted, but 
retained for a time unconverted, for the benefit 
of the estate, it has been the practic(‘ of the ct. to 
put a value on the property & to allow the tenant 
for life out of the income actually produced a 
sum equal to 4 per cent, on such value (Lord 
Macnaghten). — Wentworth v. Wentworth, 
[1900] A. C. 163 ; 69 L. J. P. C. 13 ; 81 L. T. 682 ; 
16 T. L. K. 81, P. C. 

Annotations : — Expld. Re Woods, Gabollini v. Woods, [1904] 
2 Ch. 4. Consd. Rc Oliver, Wilson v. Oliver, fiooS] 2 
Ch. 74 ; Re Beech, Saint v. Beech, [1920] 1 Ch. 40. 

1951. Surplus of income of wasting property — 
Invested as capital — Right of tenant for life to 
interest.] — (1) Interest at 3 & not 4 per cent, must 
at the present day be computed in applying the 
principle of Brown v. GeUalty (1867), 2 Ch. App. 751, 
whereby, when wasting seemities, forming part 
of the residuary estate of testator given upon trust 
for conversion, are retained under a power to 
postpone conversion the tenant for life is entitled 
dming the period of postponement to interest on 
the value of tlie securities. 

(2) Where in such a case the interest at 3 per 
cent, is paid out of the actual income of the 
wasting securities to the tenant for libs & the 
balance is invested as capital of the estate, the 
tenant for life is entitled to the income of the 
invested fund. — Be Woods, Gabellini v. Woods, 
[1904] 2 Ch. 4 ; 73 L. J. Ch. 204 ; 90 L. T. 8 : 48 
Sol. Jo. 207. 

Annatations : — As to Apld. Re Chaytor, Chaytor v. Horn, 

[1905] 1 Ch. 233. DiStd. Re Beech, Saint v. Beech, [1920] 

1 Ch. 40. As to (2) Apld. Re Chaytor, Chaytor r. Horn, 
11905] 1 Ch. 233, Generally, Menid. Liverpool Corpn. v. 
Walker (1907), 77 L. J. K. B. 4G. 

B. Compulsory Purchase of Lands. 

Application of money deposited in bank, 
generally.] - See Compulsory Purchase of Land, 
Vol. XL, pp. 236-252, Nos. 1268-1581. 

C. Copyhold Fines. 

See, 710W, Law of Property Act, 1922 (c. 16), 

8. 130 (1) ; &, generally, Copyholds, Vol. XIII., 
p. 93, Nos. 1161-1163. 

1952. Fines payable on enfranchisement.] — 

Ck^pyhold lands taken under the Lands Clauses 
Consolidation Act, 1845 (c. 18), are enfranchised 
under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 96, <fe no fine is payable to the lord under 
Copyhold Act, 1858 (c. 94), s. 6, as a condition 
of compulsory enfranchisement. Therefore, where 
the lord of the manor was tenant for life : — Held : 
he was not entitled to any part of the money 
paid into ct. by a railway co. as compensation for 
the enfranchisement of copyhold land taken by 
them . — Be Wilson’s Estate (1863), 3 De G. J. & 
Sm. 410 ; 1 New Eep. 301 ; 32 L. J. Ch. 191 ; 7 
L. T. 772 ; 9 Jur. N. S. 1043 ; 11 W. B. 295 ; 46 
E. R. 693, L. JJ. 

Annotation : — Refd. Leconileld v. L. & N. W. Ry., [1907] 1 
Ch. 3b. 

D. Damages and Compensation. 

1953. Damages — Damage to heirlooms — By 
former tenant for life.]— Be Walton, Miller v. 
Walton (1900), 44 Sol. Jo. 046. 


Breach of covenant in lease.] — See Nos. 

1965-1969, posL 

1954. Compensation — Freehold licensed pre- 
mises — Extinction of license.] — Where licensed 
premises form part of a settled estate, & the license 
is extinguished under the provisions of Licensing 
Act, 1904 (c. 23), the proportion of the compensa- 
tion allocated to the freeholder of the premises 
represents capital money of the estate . — Be 
Bladon, Dando V. Porter, [1912] 1 Ch. 45 ; 81 
L. J. Ch. 117; 105 L. T. 729 ; 28 T. L. R. 57, 
C. A. 

Annotation : — Distd. Re Williams’ Scttlmt., Williams Wyuu 
V. Williams, [19221 2 Ch. 750. 

1955. Under Indemnity Act, 1920 (c. 48) — 

Damage done by military authorities.] — When a 
legal tenant for life of settled land without impeach- 
ment of waste recovers compensation under 
above Act, for damages done to a park forming 
part of the settled land by military authorities 
during the war in exercise of the royal prerogative, 
the compensation money is a casual profit & he may 
retain it for his own use . — Be Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922 J 2 C4l 
7.50 ; 92 L. J. (^h. 101 ; 128 L. T. 110 ; 38 T. J.. R. 
789 ; 66 Sol. Jo. 648. 

1956. Patronage of benefice — Extinction.]— 

The sum paid under Welsh Church Act, 1914 (c. 91), 
s. 16, by way of compensation for the extinction 
of the right of patronage of a benefice subject to a 
settlement does not belong to the tenant for life, 
as lay patron, undoi* the settlement, but is payable 
to the trustees of the settlement as capital. — ■ 
Be Penrhyn's (Ia)kd) Seutj.ement Trusts, 
Penrhyn r. Robarts, [1923] 1 Ch. 143 ; 92 L. J. 
Ch. 145; 128 L. T. 412; 39 T. L. R. 116; 67 
Sol. Jo. 169. 

Waiver of claim to renewal of lease.] — 

See No. 1964, post. 

Compulsory purchase of land.] — See, 
generally, Compulsory Purchase of Land, Vol. 
XI., pj). 290 ei seq. 

E. E inblements. 

Who is entitled to emblements, generally.] — 

See Agriculture, Vol. IT., pp. 58-60, Nos. 316, 
317, 321-311. 

F. Funds for Answering Debts, Legacies and 
Portions. 

See Executors, Vol. XXIII., pp. 464 ei seq. 

1957. Fund for legacies or debts.] — Testatrix, 
after devising her freehold & copyhold estates to 
trustees for sale, proceeds as follows : 

“ I will & direct that the moneys to arise from 
such sale be considered & taken as a pai*t of my 
personal estate ” : In a subsequent part of her will, 
she uses the following words : — “ I hereby direct, 
that, out of the moneys to arise by such sale, 
out of all other my personal estate, the several 
legacies hereinafter mentioned be paid & satisfied ” : 
she then gives several legacies, &, by the residuary 
clause in her will, she gives “ all the residue of my 
personal estate, & of the moneys arising from the 
sale of my real estate,” in the manner therein 
mentioned. The personal estate was not sufiicient 
to pay the legacies, several of the legacies lapsed. 
The legacies were not paid till the expiration of a 
year from testatrix’s death, during which time the 
funds, out of which they were paid, yielded interest 
& dividends : — Held : such interest & dividends 
formed part of the corpus of the residue, & did not 
belong to the tenant for life of the residue. — 
Amphlett V. Parke (1827), 1 Sim. 276 ; 5 L. J. 

O. S. Ch. 139 ; 67 E. R. 680 ; subsequent proceed- 
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ings, 4 Kuss. 75 ; on appeal (1831), 2 Russ. & M. 
221 ; 9 L. J. O. 8. Ch. 161, L. 0. 

AnnoUitions Phillips v. Phillips (1832), 1 My. & 

K. 649 ; Jessop v. Watson (1833), 1 My. & K. 665 ; Ackers 
V. Phipps (1835). 3 Cl. & Fin. 665 ; Cogan v. Stephens 
(1835), 5 L. J. Ch. 17 ; Green v. Jackson (1835), 2 Kuss. 
& M. 238 ; Fitch v. Weber (1848), 6 Hare, 145 , FUnt v. 
Warren (1848), 16 Sim. 124 ; Spencer v. Wilson (1873), 
42 L. J. Ch. 754 ; Court v. Buckland (1876), 1 Ch. D. 605. 

1958. .] — Where testator has bequeathed 

legacies, & given liis residue to a tenant for life, 
with remainder over ; exors., though, as between 
themselves & the persons interested in the residue, 
they are at liberty to liave recourse to any funds 
they please in order to pay debts & legacies, yet 
will be treated by the ct., in adjusting the accounts 
between tenant for life & remainderman, as having 
imid the debts & legacies not out of capital only, 
nor out of income only, but with such portion of 
the capital as, together with the income of that 
portion for one year, was sulhcient for the purpose. 

Testator A., having bequeathed legacies, which 
his estate was amply suflicient to pay, gave the 
residue of his estate to B. absolutely. died 
within six months after the death of A., having by 
his will bequeathed legacies, & given the residue 
of his estate to a tenant for life, with remainder 
over. B.’s personal estate, other than that be- 
queathed to him by A., was insignificant in 
amount: — Held: (1) whatever remained of A.’s 


one year, was required to pay A.’s debts A; legacies, 
became the property of B. ; A the tenant for life 
was entitled from the death of B. to the income of 
the residue of B.’s estate, after deducting such 
portion of the capital as, together with the income 
of such portion for one year, was required to i)ay 
B.’s debts & legacies ; (2) he was entitled to the 
income of such portion of B.’s residue as was in a 
proper state of investment, in specie ; & as to the 
rest, of so much Consols as would have been pro- 
duced by conversion at B.’s death. 

(3) B. gave some legacies to legatees, contingent 
on their attaining twenty -one : — Held : the tenant 
for life was entitled to the intennediate income of 
the fund set apart to meet the contingent legacies. — 
Alliiusen V, Whittell (1867), L. R. 4 Eq. 295 ; 
3(3 L. J. Ch. 929 ; 16 L. T. 695. 

Annotations: — As to (1) Apld. Lambert v. Lambert (1873), 
L. It. 16 Eq. 320 ; Moridhail v. Crovvther (1874), 2 Cb. D. 
199. Distd. lie HarriBon, Towii&ou v. Harrison (1889), 
43 Cb. D. 55. Consd. Re Dawson, Arathoon r. Dawson, 
119U6J 2 Ch. 211. Apld. Rc Perkins, Brown v. Perkins, 
[1907] 2 Ch. 596. Distd. Yif llanbury, Comiskey v. Han- 
biiry (1909), 101 L. T. 32. Apld. Re Poyser, Landon v, 
Poyser, [1910] 2 Ch. 444. Expld. & Disid. Re McEnen, 
MoEueii V. Phelps, [1913] 2 VAi. 701. Apld. Re Wills, 
Wills V. Hamilton, [1915] 1 Ch. 769. Expld. Dr. Bar- 
nado’s Homes v. Income Tax Special Purposes Comrs., 
[1921] 2 A. C. 1. Apld. Re Oldham, Oldnam v. Myles 
(1927), 71 yol. Jo. 491. As to (3) Consd. Re Bacon, Grissel 
V. Leathes (1893), 62 L. J. Ch. 445. Expld. Re Whitehead, 
Peacock v. Lucas, [1894] 1 Ch. 678. Refd. Re Hall, 
Foster f. Metcalfe, [1903] 2 Ch. 226 ; Re Hawkins, Whit© 
V. White, [1916] 2 Ch. 570. 

.] — See Executors, \\)1. XXIII., pp. 464, 

465, Nos. 5358-5363. 

1959. Intermediate income — Contingent fund to 
attend inheritance.] — Devise, subject to a term of 
one thousand years to A. in stiict settlement ; 
remainder to B., in strict settlement ; after other 
limitations in tail remainder upon trust to be sold ; 
the trust of the term was to raise £4,000 to be 
applied first to debts, legacies, etc. ; the rents, 
profits, & emoluments, arising, growing or received 
from the real & personal, to be applied to debts 
& legacies & afterwards to be an aggregate fund, 
& attend the inlieritance ; the interest of the £4,000 
to be paid out of the rents & profits of the estates 
in the term ; the rents & profits to accumulate, 
J. — VOL. XL. 


till one of the devisees should attain twenty-one ; 
then to be paid to him : by codicil testator 
reciting the trust to seU bequeathed part of the 
produce ; & gave all the residue, & all the residue 
of his personal estate not disposed of by liis will, 
to his legatees : the residue of the money raised 
under the term & of the personal is to attend the 
inlieritance ; & the interest is payable to the 

tenant for life ; the principal to the first tenant 
in tail. — Sheldon v, Barnes (1794), 2 Ves. 444 ; 
30 E. R. 716. 

1950. Portions fund.] — Wellesley v. 

Mornington (Earl), No. 2136, post 

1961. Contingent legacy fund.] — (1) Where 

an annuity for a term of years forms part of a 
residue, the exors., until they can sell it, must 
invest the payments, & the interest of the invest- 
ments will belong to the tenant for life of the 
residue. 

(2) Where sums are set apart to answer contin- 
gent legacies, the interest of them, until the con- 
tingency happens, is part of the income of the 
residue. — Crawley v. Crawley (1835), 7 Sim 
427 ; 4 L. J. Ch. 265 ; 58 E. R. 901. 

Annotations: — As to (1) Apld. Re Whitehead, Peacock v. 
Lucas, 118941 1 Ch. 678. Distd. Re HolleboDO, Holle- 
hone V. HoUebone, [1919] 2 Ch. 93. A <9 to (2) Folld. 
Allhupen v. Whittell (1867), 36 L. J. Ch. 929. Ocnerally, 
Reid. Re Phillips, Phillips, v. Levy (1880), 49 L. J. Ch. 
198 ; Re Pope. Sharp v. MarshaU, [1901] 1 Ch. 64 ; Re 
Hawkins, WMte v. White. [19161 2 Ch. 570. Mentd. 

1962. .] — Allhusen p. Whittell, No. 

1958, ante. 

-.] — Sec, generally. Executors, Vol. 
XXIII., pp. 409-412, 466, 467, Nos. 4802-4817, 
5367-5371. 

Adjustment of liability In respect of annuities.] — 

See Nos. 2289-2297, post, 

G. Invcsimenls. 

{a) Authorised Investments, 

See, generally, Trusts & Trustees ; Wills. 

1963. Whole Income.] — Tenants for life under 
such a settlement [of personal property] would take 
the whole of the income of all duly authorised 
investments, notwithstanding any slirinkage or 
decrease in their value, & would not bo entitled to 
share in any augmentation in the value of the 
corpus, however great that might be, or however in- 
significant in comparison might be the increase of 
the income (Stirling, J.). — Verner v. General & 
Commercial Investment Trust, [18941 2 Ch. 
239 ; 63 L. J, Ch. 456 ; 10 T. U R. 341 ; 38 Sol. 
Jo. 308 ; on appeal, [1894] 2 Ch, p. 260, C. A. 
Annotations : — Mentd. Wiimer v. McNamara, [1895] 2 Ch. 

245 ; Re KiuKstoii Cotton Mill Co. (No. 2), 11896] 1 Ch. 
331 ; Alcoy & Gandia Ky. & Harbour Co. v. GreenhiJl 
(1898), 79 L. T. 257 ; Re National Bank of Wales, [1899] 

2 Ch. 629 ; Re Ban*ow Hcematite Steel Co., 11900] 2 Ch. 
846 ; Dovey v. Cory, [1901] A. C. 477 ; Foster v. New 
Trinidad Lake AsptuUt Co., [1901] 1 Ch. 208 ; Bond v, 
Barrow Heematito Steel Co., [1902] 1 Ch. 353 ; Re Crich- 
ton’s Oil Co., [1902] 2 Ch. 86 : Re Welsbaoh Incandescent 
Gas Light Co., [1904] 1 Ch. 87 ; Hinds v. Buenos Ayres 
Grand National Tram. Co., [1906] 2 Ch. 654 ; Re Spanish 
Prospecting Co., [19111 1 Ch. 92 ; Ammonia Soda Co. r. 
Chamberlain, [1918] 1 Ch. 266 ; Lawrence ©.West Somer- 
set Mineral By., [1918] 2 Ch. 250 ; Wall v, London & 
Provincial Trust, [1920] 1 Ch. 45 ; Cross v. Imperial 
Continental Gas Assocn., [1923] 2 (Jh. 553 ; Stapley v, 
Hoad (1924), 131 L. T. 629. 

(b) Unauthorised Investments, 

See Sub-sect. 3, P,, jtost, 

II. Leaseholds, 

1964. Compensation — Waiver of claim to re- 
newal.] — Tenant for life, with remainders over of 
a Crown lease for years, applies for a further term ; 
a powerful opponent applies for a grant ; the 

u u 
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tenant for life gives up her pretensions for a sum 
of money ; the money shall be settled, to the same 
uses as the estate was. — Owen v, AVilliams (1773), 
Amb. 734; 1 Bro. C. C. 199, n. ; 27 E. B. 474, 

L. C. 

Annotation: — Consd. Ilandall v. Russell (1817), 3 Mor. 

190. 

1965. Damages — Breach of covenant.] — Devise 
to trustees & their heirs during the life ^ of A. 
in trust for A. after his decease, to B. in fee. 
The trustees recover, in A.’s lifetime, damages 
for breach of covenants in a lease granted by 
testatrix, & still subsisting. A. dies. The 
damages belong to her estate. — Noble v, Oass 
(1828), 2 Sim. 343 ; 57 E. R. 817, 

Annotatzons : — Distd. He Francis, Barrett v. Fisher (1905), 

74 L. J. Ch. 198. Apprvd. lie Lacon’s Settlmt., Lacon v. 

Lttcon, 11911] 2 Ch. 17. Refd. Richards v. A.-G. of 

Jamaica (1848), 6 Moo. P. C. C. 381. 

1966. .] — Testator by his will devised 

& bequeathed his residuary real & personal estate 
to his trustees upon trust for sale & conversion with 
power to suspend conversion for such period as 
they should judge expedient, & pending the con- 
version of liis real estate to pay for repairs either 
out of capital or income, & he provided that for 
the purposes of enjoyment & transmission under 
the trusts therein contained his real & personal 
estate should be considered as money from the 
time of his decease & that the “ rents, dividends 
& interests & other produce thereof ” respectively 
to accrue due after his decease until the actual 
sale, conversion, getting in thereof should be 
deemed the annual income thci’ef)f. Testator 
then directed his trustees to hold the proceeds of 
his residuary estate, after payment thereout of 
his debts funeral testamentary expenses, upon 
trust to divide the same into certain shares, some 
of which he settled. 

At his death testator was entitled to a freehold 
theatre which was subject to a lease granted by 
him. The lease contained certain repairing 
covenants by the lessee. The lessee did not per- 
form these covenants, & some years after testator’s 
death the trustees brought an action against him 
for breach of covenant & recovered a certain sum 
of money by way of damages : — Held : the money 
recovered by the trustees as damages must be 
treated as coi’pus of testator’s residuary estate. — 
Re Pyke, Birnstingl v, Birnstinol, [1912] 1 Ch. 
770 ; 81 L. J. Ch. 495 ; 100 L. T. 751 ; 56 Sol. Jo. 
380. 

1967. Lease granted under statutory 

powers.] — Premises were devised to trustees upon 
trust to pay the rents & profits thereof to a person 
for life witli remainder over. The tenant for life 
granted a lease of the premises by which the 
lessee covenanted to keep the premises in repair. 

lessee having committed a breach of the 
covenant to repair ; — Held : the tenant for life, in 
granting the lease, was by reason of Settled Land 
Act, 1882 (c. 38), s. 53, in the position of a trustee 
for all pail/ies entitled under the settlement ; 
the damages were recoverable by the tenant for 
life as trustee for the trust estate. — ^Mitchell v. 
Armstrong (1901), 17 T. L. R. 495. 

Annotation : — Dbtd. He Lacon’s Settlmt., Lacon v. Lacon, 
[1911] 2 Ch. 17. 

1968. .]— A tenant for life, not i 

impeachable for waste, in 1888 granted, with the | 
consent of the trustees of the settlement, a lease 
of the mansion house comprised in the settle- 
ment for twenty-one years, the lessee covenanting 
to keep the mansion house, which the lessor has 
put in repair, in good & substantial repair. The 


lessor died during the currency of the lease, & on 
its expiry the succeeding tenant for life, who ali^ 
was not impeachable for waste, claimed & was paid 
a sum of money as damages for breach of the 
covenant ; — Held : Settled Land Act, 1882 (c. 38), 
s. 63, had no application as the tenant for life was 
not exercising any power under Settled Land Acts, 
but was only asserting his legal right under a 
covenant which ran with the land, & the money 
must be taken to represent the damages which he 
had suffered, & was therefore not payable to the 
trustees of the settlement as capital money, but 
could be retained by him for his own benefit. — 
Re Lacon’s Settlement, Lacon v, Lacon, [1911] 
2 Ch. 17 ; 80 L. J. Ch. 610 ; 104 L. T. 840 ; 27 
T. L. R. 485 ; 55 Sol. Jo. 651, C. A. 

Annotations : — Distd. Re Pyke, Birnstingl v. Birnstingl, 

[1912] 1 Ch. 770. Apld. Re Dealtry, Davenport v. Dealtry 

(1913), 108 L. T. 832 : Re Wilhams’ Settlmt., Williams 

Wynn v, Williams, [1922] 2 Ch. 750. 

1969 . ,] — By lease dated Feb. 7, 

1898, which lease was determined on June 12, 1912, 
deft, as tenant for life under Settled Land Act, 
1882 (c. 38), demised to lessees a quarry, part of 
the real estate. The lessees covenanted that when 
part of the quarry was exhausted they would fill 
it up fit for agricultural purposes “ under a 
penalty to be recovered as rent in arrear or as 
liquidated damages by the lessor of £150 an acre.” 
The lessees left 2 acres 3 roods 5 poles uncovered 
in breach of their covenant, & arranged to pay at 
the rate £150 per aero in respect of this land a 
.sum amounting to £416 6s. lOd., which sum had 
been paid to deft. On a summons by the trustees 
asking wliether deft, was entitled f/O retain all 
or any part of such sum or whether it should bo 
held by them as capital : — Held : deft, was entitled 
to retain such sum. — Re Dealtry, Davenport v. 
Dealtry (J913), 108 L. T. 832. 

1970. Sale of leaseholds — Without authority — 
Life tenant surviving term.] — (1) Where a term of 
years is bequeathed to a legatee for life, with 
remainder over, & the legatee for life, having joined 
with the exors. in selling & assigning the term 
to a purchaser for a sum of stock, survives 
the duration of the term, the legatee for life, & 
not the legatee in remainder, is entitled to the 
stock, although the latter was not a party to the 
sale. 

(2) If the legatee in remainder, not being a parly 
to the conversion, sues for a portion of the pur- 
chase-money in the lifetime of the tenant for life, 
gu. ; whether the ct. will do more than secure the 
fund, or whether it will apportion the fund accord- 
ing to the value of the respective interests. — 
PmuAPS V. Sarjent (1848), 7 Hare, 33 ; 68 E. R. 
13. 

1971. Remainderman claiming part of pur- 

chase-money — In lifetime of life tenant — Functions 
of court.] — Phillips i\ Sarjent, No. 1970, ante. 

1972. Life tenant entitled only to amount 

equal to rent.] — During the lifetime of a tenant 
for life freeholds were sold under the provisions 
of Settled Land Act, 1882 (c. 38). At the 
time of the sale the property was subject to a 
lease for sixty years from 1851 at a rent oi 
£200, which, at the date of the lease, had been a 
rack rent : — Held : the tenant for life was, during 
the continuance of the term, only entitled to be 
paid out of the income a yearly sum of £200, 
the balance of the income must be accumulated 
for the benefit of the remaindermen. — Cottrell v 
Cottrell (1885), 28 Ch. D. 628 ; 54 L J Ch. 417 
62 L. T. 486 ; 33 W. R. 361. 

Annotations: — Distd. Re Wtr, Hardy v. Lemon, 11916] ] 
Ch. 279. Apld. Re Westmlnater’s S. E., Westminste 
V . Shaftesbury, [19211 1 Oh. 585. 
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1978. .] — Re Bowybb’s Settled 

Estate (1892), 8 T. L. R. 441 ; 36 Sol. Jo, 347, 
Annotaiion : — Apld. Re Westminster’s S. E., Westminster 

V. Shaftesbury, [1921] 1 Ch. 685. 

1974. Sale by court — No trust for sale.] — 

Re Lingabd, Lingard v, Squirrell, [1908] 
W. N. 107. 

1975. Fine on renewal.] — Simpson v. Bathurst, 
Shepherd v. Bathurst, No. 2552, post, 

.] — SeCt noWf Law of Property Act, 1922 

(c. 16), s. 145, sched. XV. (12) ; Law of Property 
(Amendment) Act, 1924 (c. 5), sched. II. (5). 

1970. Consideration for accepting surrender.] — 
In the absence of mala fides, money paid to a legal 
life tenant as the consideration for accepting the 
surrender of a lease, granted without recourse to 
the powers of Settled Land Acts, belongs to him as 
a casual profit . — Re Hunloke’s Settled Estates, 
Fitzroy V. IIUNLOKE, [1902] 1 Ch. 941 ; 71 L. J. 
Ch. 530 ; 86 L. T. 829. 

Annotations: — Distd. Re liodcH, Sandorw v. Hobson, [19091 

1 Ch. 815. Extd. Re Pem*h>irs Sotllmt., I’cnrhyn v. 

Pennant, [1922] 1 Ch. GOO. 

1977. -.j — Money paid to an equitable 

tenant for life by a lessee as consideration for 
accepting a surrender of a lease*, which has been 
granted by tlie tenant for life under the powe'rs of 
the Settled Land Acts, does not belong to him as 
a casual profit, but must be paid by instalments to 
him & oth(‘r persons entitled to the rent . — Re 
Bodes, Sanders v. Hobson, [1909] 1 Ch. 815 ; 
78 L. J. Ch. 434 ; 100 L. T. 959. 

Annotations : — Distd. Re Lacon'fl Settlmt., Lacon v, Lacon, 

[1911] 2 Ch. 17 ; Re Wix, Hardy v. Lemon, [1916] 1 Ch. 

279. 

1978. .] — Where a legal tenant for life grants 

a lease under the power conferred upon him by 
Settled Ijand Act, 1882 (c. 38), s, 6, money paid 
as the consideration for accepting the surrender 
of the lease belongs to him as a casual profit.— 
Re Penkhyn’s Sp:ttlement, Penrhyn (Lord) v. 
Pennant, (1922] 1 Ch. 500 ; 91 L. J. Oh. 490 ; 126 
L. T. 789 ; 66 Sol. Jo. 315. 

1979. Surrender & grant of fresh lease for longer 
term — Excess rent for unexpired period of sur- 
rendered term.] — Vliere a tenant for life, in bond 
fide exercise of the powers conferred upon him by 
Settled Land Act, 1882 (c. 38), s. 13, accepts a 
surrender of an existing lease of settled land A 
grants a new lease of the same land for a longer 
term at an increased rent he is entitled to retain 
for his own benefit the excess rent during the 
unexpired period of the surrendered term &; no 
portion of it ought to be retained & capitalised 
by the trustees. — Rc Wix, Hardy v. Lemon, 
[1916] 1 Ch. 279 ; 85 L. J. Ch. 192 ; 114 L. T. 455 ; 
32 T. L. R. 257 ; 60 Sol. Jo. 291. 

J. Mines^ Minerals and Quarries, 

See Mines, Vol. XXXIV., pp. 029-031, 643, 644, 
Nos. 261-277, 402-417. 


K. “ Property Not Actually Prodvdnfj Income,^* 

1980. Debt due to testator — Realised security in- 
suffleient to pay capital.]— Re Hubbuck, Hart v. 
Stone, No. 2328, po9t, 

1981. Mortgage deferring payment of interest.] — 

Testator by his will devised & bequeathed his 
residuary real & personal estate to trustees upon 
trust for sale & conversion & investment, & directed 
them to pay the income of the investments to his 
wife for life. The will empowered the trustees 
to postpone conversion, & provided that the 
income of unconverted estate should be applied as 
if it arose from converted estate, & that no property 
not actually producing income should be treated 
as producing income or as entitling any person to 
the receipt of income. Testator died in 1901. 
Amongst the securities forming part of his estate 
at his death was a mtge. which recited that the 
ratgor. was indebted to testator in a certain sum 
& tliat it bad been agreed that the payment of his 
debt should be postponed, the mtgor. thereby 
covenanted to i)ay the amount of the debt with 
simple interest at his death, & if the aggregate 
amount of such sum & interest was not then paid, 
to pay interest on such aggregate sum by equal 
half-yearly payments, the first of such payments to 
become due six months alter his death. The 
rntgor. died in 1906, in the lifetime of testator’s 
widow, the tenant for life. The widow died shortly 
afterwards : — Held : the interest on the mtge. 
attributable to the period between the death of 
testator & the death of the mtgor. belonged to the 
estate of the widow, & not to that of testator. — 
Re Lewis, Davies v. Harrison, [1907] 2 Ch. 296 ; 
76 L. J. Ch. 539 ; 97 L. T. 636 : 51 Sol. Jo. 631, 

L, Share in Partnership, 

1982. Partnership articles to be regarded —Share of 
profits retained as additional capital.] — (1) Testator 
authorised his exors. to enter into a partnership 
mth his brother, on such terms as they should 
think fit, <fc leave his capital therein. The exors. 
did so, the arts, of partnership stipulated that 
interest at 5 per cent, should bo paid on testator’s 
capital, that part of the exors.’ profits should be 
left in the concern “ as additional capital ” ; — 
Held : the tenant for life was entitled to the 
interest, but the share of the profits retained as 
additional capital must, as between the tenant 
for life (te remainderman, be considered as capital 
& not income. 

I am of opinion that the f/errns of the paiinership 
deed regulate the question as to what is properly 
to be consideied the income & what the capital of 
the first partnership. It must be determined 
according to the terms of the arts, of partnership, 
& I am of opinion that everything paid for interest 
is income to which the tenant for life is entitled, <fe 
that all the profits, which according to the terms of 


PART X. SECT. 4, SUB-SECT. 8. -H. 

1976 1. Fine on renewal .] — By agrree- 
ment between the tenant for life, & 
the tenants, Sc with the Hanctlon of 
the ot., £800 waa paid to the credit of 
the matter, in full for all I’enewal tines 
& interest, in respect of a lease for 
lives renewable for ever, dated Jan. 2, 
1899, & of which no renewal had ever 
been granted. A condition of sale 
was Inserted on the rental, that the 

S nrohaser should execute a renewal to 
ie tenants : — Held : as the renewal 
was the act of the ct., & aa what was 
lost to the inheritance by the renewal 
was restored by giving it the £800, 
which was added to the corpus of the 
fund, the personal representative of a 
deceased tenant for life was not 


entitled to any part of the £800. 
Semhle : the personal representatives 
of parties who have not executed a 
renewal have no claim for flues upon a 
subsequent renewal . — Re Tibeattdo’a 
Estate (1863), 14 I Ch. R. 322 ; 15 
It. Jur. 339.— IR. 


PART X. SECT. 4, SUB-SECT. 3.— L. 

19821. Partnership articles to he re- 
garded — Share of profits retained as 
additional capital. ] — Pa^nership articles 
provided that meetings of the partners 
should be held, & the profits divided 
annually. The partners, when reduced 
to two, testator being one of them, met 
& resolved that the accounts be made 
up half-yearly, in Mar. & Sept. The 
meetings were held very irregularly, 


but when they took place It was the 
partners practice to examine the 
accounts & to pas.s a resolution dis- 
posing of the profits, Sc until the passing 
of such resolution the profits were not 
carried to the separate credits. 
Testator, who died in Aug. 1869, by 
will declared that from the day of his 
decease, the annued income arising 
from his residuary personal estate 
should belong, in effect, to B. for Ufe, 
& for that purpose the clear profits 
arising from his partnership should 
bo coin>iderod as annual Income. & 
bo paid to B. for life. In Dec. 1869, 
at a meeting of the surviving partner 
& an exor, of testator, they resolved 
that the profits for the year ending 
Mar. 1869, should be divided, & 
testator’s share was carried to the credit 
U U 2 
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M-] 

the deed were what I may call capitalised, & re- 
tained as capital in the business, must be treated 
as capital, the interest of which the tenant for life 
is intitled to receive (Bomtlly, M.R.). 

(2) Trustees, without authority, lent trust 
moneys at mterest at 6 per cent. : — Held : the 
tenant for life was entitled to the whole interest, & 
the remainderman had no right to insist that the 
excess of the interest beyond the dividends which 
would have been produced if the money had been 
invested in Consols formed capital. — S troud v. 
Gwyer (1860), 28 Beav. 130 ; 2 L. T. 400 ; 6 Jur. 
N. S. 719 ; 54 E. R. 315. 

Annotations : — As to (2) Dbtd. Re Hill, Hill r. Hill (1881), 
(50 L. J. Ch. 551. FoUd. Re Appleby, Walker v. Lever, 
Re Appleby, Walker v. Nisbet (1902), 51 W. It. 153. 
Apprvd. Slade v. Chaiiie, [1908] 1 Ch. 522. Apld. Re 
Hoyles, Kovv v. Jugj? (No. 2), [1912]! Ch. 67. Generally, 
Reid. Vyse V. Foster (1872), 8 Ch. App. 309 ; Chlllingworth 
V. Chambers, [1896] 1 Ch. 685. 

1983. Credit balance of profit & loss 

account.] — Testator gave to his wife a life interest 
in his one-seventh of a colliery in which he was a 
partner By the deed of partnership, the majority 
in value of Ihe pai’tners had power to dispose of 
the profits by adding them to the capital, or divid- 
ing them between the partners, or carrying them 
to the separate accounts of the partners. For 
several years profits were made, but retained to the 
credit of a profit & loss account. Afterwards 
profits were divided, but at the death of the tenant 
for life a large sum remained to the credit of the 
profit & loss account, the greater part of whicli 
had been sunk in the works of the colliery : — Held : 
under the circumstances, the share of testator in 
the sum standing to the credit of the profit & loss 
account belonged to the persons entitled in 
remainder, & not to the exor. of the tenant for 
life. 

This case must depend upon the arts, of partner- 
ship (Lord Hatherlev, C.). — Straker v. Wilson 
( 1871), 6 Oh. App. 503 ; 40 L. J. Ch. 630 ; 24 L. T. 
763; 19 W. K. 761,L. C. 

Annotation : — Re!d. Re Bouch, Sproule r. Boueb (1885), 
29 Ch. D. 635. 

1984. Practice of firm considered — Division of 
whole of profits.] — A trader devised & bequeathed 
to trustees aU his real & personal estate, including 
Ins share in the business in which he was a paitner, 
on trust as to one moiety thereof to pay the annual 
I^roceeds, including the net profits of the business, 
to bis daughter for her life, for her separate use 
without power of anticipation, after her death 
the moiety was to be held in trust for her children 
or remote issue. He directed his trustees to carry 
on the business after his death until the expiration 
of the partnersliip term, & authorised them to use, 
not only such capital as he should have in the 
business at the time of his death, but also such 
other part of the trust premises as they should 
think fit. The partnersliip deed authorised the 
partners to dispose of their shares by will ; it 
did not provide how any loss in carrying on the 
business should be borne. The wiU contained no 
pixi vision as to the mode in which any such loss 
should be borne as between the persons interested 
in testator’s estate. It had been the practice of 
the linn in prosperous years to divide the whole 
profit among the partners, & in years in which 


there was a loss to wrrite off each partner s propor- 
tion of the loss from his share of the capital 

with the other partners. Up to the end of 1856 
it was carried on at a profit, & half testator’s share 
of that profit was paid by the trustees to the 
daughter. For the year 1881 there was a loss, & 
testator’s share of the loss was written off from his 
share of the capital in the books of the firm. For 
the year 1882 there was a profit : — Held : the 
daughter was entitled to receive half that share 
of the profits which testator, according to the 
ractico of the firm, would have received if he had 
een alive, & consequently she was entitled to 
receive half his share of tlie profits for the year 
1882, without any deduction for the purpose of 
making good the corpus of the settled share in the 
interest of the remainderman. — Gow v. Forster 
(1884), 26 Ch. T>. 672 ; 51 L. T. 394 ; 32 W. R. 
1019. 

1985. .] — By arts, of partnership it 

was provided that the partners should caiTy out 
certain contracts, & that the partnership should 
continue until the contracts were completed, but 
ifiat if either of the partners should die, then that 
his exors. should be bound by his obligations, & 
that there should be no division of the profits 
until the completion of the contracts. One of the 
partners died, & by his will bequeathed all of his 
property upon trust, after conversion &> invest- 
ment, for his widow’^ for life, with remainder over. 
The contracts were not completed until six years 
after testator’s deatli, when his share of the partner- 
ship assets was paid to his trustees : — Held : in 
the administration of his estate, his widow was 
entitled to interest at 4 per cent, from his death 
on the value of his share in the partnership assets. 
— Jackson v, Jackson (1869), 20 L. T. 354 ; 17 
\V. R. .547. 

JU. StoeJes and Shares. 

{a) In General. 

1986. Provisions of settlement prevail — Bonus.] 

— Stock stood in the names of trustees, upon trust, 
under a marriage settlement, to pay the dividends 
“ of the said stock, together with such bonuses 
as should from time to time be allowed thereon, 
when & as the same should become payable,” 
to A. & hLs wife, &; the survivor, for life : — Held : 
A. was absolutely entitled to a bonus declared 
pending his life estate . — Re Mittam’s Settlement 
Trusps (1858), 4 Jur. N. S. 1077. 

1987. Not within terms of settlement.] 

— On the marriage of H. & D., sixteen shares in 
the P. & O. CO. were vested in trustees in trust to 
pay the interest, dividends, &: yearly proceeds to 
D., the wife, for her life, or such persons as she 
should direct, to her separate use ; & there was a 
proviso that it any bonus should be declared in 
respect of the shares, that should be invested in 
augmentation of the settlement. The co. being 
their own insurers, carried over 5 per cent, on their 
floating stock to the insurance fund, &> declared 
a dividend out of the surplus, if any, year by year 
among the shareholders, & carried forward small 
sums left out of such surplus to the following year, 
& so on de anno in annum: — Held: these 
additional payments were not bonuses, & the wife 


of hifl account under date Sept. 1869, 
& it woB, in Bee. 1869, paid to his 
exors. At a meeting of the same two 
persons in Mar. 1870, they ordered the 
profits of the half-year ending Sept. 
1869, to bo divided, & testator^ share 


was paid to Ills exors. In taking the 
account in Chambers a question arose 
whether these shares of testator should 
be distinguished as capital or income, 
B. presented a petition under 15 & 
16 Viet. c. 80, asking the ct.'s opinion : 


— Held : the profits for the year ending 
Mar. 1869, were capital, & belonged 
to testator’s estate. Sc the profits for 
the half-year ending Sept. 1869, were 
income, & belonged to B. — Bbowne v. 
Collins (1871)7i 2 L. R. Eq. 686.— IR. 
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was entitled to them for her life. — IIoixis v. 
Altan (1880), 12 Jur. N. S. 638 ; 14 W. B. 080. 

Annotation : — Re!d. Re Bouch, Sproule v. Bouch (1886), 29 

Ch. D. 635. 

1988. .] — Testatrix, who died in 

1917, bequeathed to trustees three hundred 
ordinary shares in a limited co. upon trust to pay 
the “ dividends, bonuses <te income *’ thereof to 
R. S. & J. S. bis wife during their lives & to the 
survivor of them during the life of such survivor, 
& after the death of the survivor the trustees were 
directed to hold the shares upon trust for the U. 
infirmary absolutely. The co. had accumulated 
out of profits a large reserve fund & also had in 
hand certain undistributed profits not carried to 
reserve. In 1919 the co. proposed to distribute, 
by way of bonus, amongst its shareholders the 
sum of £634,980. The method adopted by the 
co. was to capitalise that sum, and instead of 
distributing it in the shape of cash, to distribute 
it in the shape of fully x^aid shares. The trans- 
action was canded out by appropriate resolutions 

recorded in an agreement between the co. & 
its shareholders which, after reciting the accumula- 
tions &; the co.’s proposal to distribute the sum as 
bonus, provided that the co. would x^<'^-y the sum 
by the issue & allotment of fully paid shares, & 
the shareholders agreed to accept those shares 
in satisfaction of their respective proportions of 
that sum. On July 31, 1919, during the lives of 
the tenants for life, the co. allotted to the trustees 
nine thousand £1 fully paid bonus shares, the 
proportion to which they were entitled in respect 
of the three hundred shares bequeathed to them. 
A summons was taken out to have it decided 
whether the bonus shares so allotted to the trus- 
tees ought to have been transferred to the tenants 
for life or were rightly retained by the trustees as 
capital subject to the trusts of the will. R. 8. 
died after the allotment of the bonus shares to the 
trustees, leaving his wife surviving him : — Held : 
as a question of fact the issue of the new shares by 
the company must be regarded as a distribution 
of capital, & not of income ; & in the construc- 
tion of the will the words “dividends, bonuses 
ife income did not cover the shares in question 
so as to pass them to the tenant for life. — Re 
Speib, Holt v. Speir, [1924] 1 Ch. 359 ; 93 L. J. 
Ch. 225 ; 130 L. T. 564 ; 68 Sol. Jo. 251, C. A. 

1989. Dividends declared before death — Death of 
testator.] — By the terms of the deed of settlement 
of the co., their net profits wore to be divided rate- 
ably to such an amount as should be declared at 
their half-yearly meeting, & were to be paid within 
twenty-one days afterwards ; & it was provided, 
that a shareholder was not to receive any dividend 
after the period at which he ceased to be a pro- 
prietor of shares : but the dividends on such shares 
were to continue in suspense until some other 
person should have become proprietor of them. 
A shareholder died sixty-nine days after the half- 
yearly meeting at which a dividend was declared, 
but before notice had been given that such dividend 
was payable, having by his will bequeathed the 
interest & annual income arising from all his shares 
to one for life, & then to others : — Held : the divi- 
dend belonged to the legatee for life, <te not to the 
general personal estate of testator. — Clive v, 
Clive (1864), Kay, 600; 2 Eq. Rep. 913; 23 
L. J. Ch. 981 ; 24 L. T. O. S. 33 ; 69 E. R. 255. 
Annotations: — ^pld. Wright v. Tuckett (1860), 1 John. 

& H. 266. Consd. Browne v, Collins (1871), L. K. 12 
Eq. 686. Mentd. Armstrong v. Burnet (1855), 20 Beav. 
424 ; Bates v. Macklnley (1862), 31 Beav. 280 ; Re Box 
(1863), 1 Hem. 8c M. 552. 

1990. .] — In June, 1865, a dividend of 

7 per cent, per annum on certain shares held by 


testatrix was declared payable on July 15, 1865, & 
Jan. 15, 1866. Testatrix died on Dec. 31, 1805 ! — • 
Held : the January dividend formed part of the 
corpus of her residuary estate & did not pass under 
a bequest of the annual income of such residuary 
personal estate. — De Gendre v, Kent (1867), 
L. R. 4 Eq. 283 ; 16 L. T. 694. 

1991. Death of life tenant.]— Shares being 

settled on A. for life & then over : — Held : a 
dividend declared before A.’s death, but not pay- 
able till afterwards, belonged to A.’s estate. — 
Wright v. Tuckett (1860), 1 John. & H. 266 ; 
70 E. R. 747. 

Annotation : — Folld. Be Gendro v. Kent (1867), L. B. 1 Kq. 

283. 

Dividends declared after death — Cumulative 
preferential dividends.] — See Nos. 2317-2319, post. 

.] — SeCy alsOf Nos. 2010, 2011, post. 

1992. Directors' fees received by trustees — 
Trustees holding shares belonging to trust.] — Where 
trustees hold shares belonging to the trust, & they 
are appointed directors of the co. in respect of 
such holding, there is no i)rovision in the will 
enabling them to retain their remuneration as 
such directors for their own benefit, they must 
account for such remuneration to the trust, & 
the remuneration is to be trt^ated as capital & 
will go to the remainderman as an accretion 
to their shares. — Re Francis, Barrett v. Fisher 
(1905), 74 L. J. Ch. 198 ; 92 L. T. 77. 

1993. Purchase of stock with capital money — 
When dividend declared but not paid — Purchase 
carrying dividend.] — Re Ppiel’s (Sir Robert) 
Settled Estates, No. 2151, post. 

1994. Repayment of debentures postponed — 
Interest until repayment.] Pennington, Pen- 
nington V. Pennington, No. 2329, post. 

1995. Issue of new debenture stock — Company 
not able to pay Interest on settled stock.] ~ Re 
Pennington, Stevens v. Pennington, [1915] 
W. N. 3.33. 

1996. Conversion of preference shares — Com- 
pensation to preference shareholders.] — The trus- 
tees of a will appropriated pr('ference & ordinary 
shares in a co. to answer a settled legacy. Sub- 
sequently the co. converted the x)»'eforence shares 
into ordinary shares, & also allotted shares in a 
Dutch CO. (o the ordinary shareholders, with the 
result that the trustees received a payment of £147 
in respect of t heir preference shares & twenty -six 
shares in the Dutch co. in respect of their ordinary 
shares : — Held : the £147 constituted capital, 
being a payment made to preference shareholders 
in consideration of their giving up their pre- 
ferential rights, but under the circumstances the 
twenty-six shares must be treated as a bonus, 
& belonged to the tenant for life . — Re Tedlie, 
Holt v. Groker (1922), 91 Ju J. Ch. 346 ; 126 
L. T. 644 ; 66 Sol. Jo. 250. 

1997 . Issue of new shares.] — By her 

will made in 1920 testatrix bequeathed six hundred 
15 per cent, cumulative preferred ordinary shares 
of £1 each in a co. to trustees upon trust to pay 
the income to a tenant for life during liis life & 
with a direction that after his death the shares 
should fall into residue. Subsequently during the 
lifetime of testatrix the co. reorganised its capital 
by {inter alia) changing its 15 per cent, cumulative 
preferred ordinary shares into a like number of 
8 per cent, cumulative A. preference shares of £l 
each & at the same time issuing to a former holder 
of 15 per cent, cumulative preferred ordinary 
shares the same number of new 8 per cent, cumula- 
tive A. preference shares of £1 each paid for in 
full out of reserves ; — Held : the tenant for life 
was entitled only to the income of the six hundred 
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8 per cent, cumulative A. preference shares, which 
were ret^y the original six himdred 15 per cent, 
cumulative preferred ordinary shares with an 
altered name &; a reduced right to dividends ; & 
ho took no interest in the new six hundred 8 per 
cent, cumulative A. preference shares which 
were issued to testatrix by way of compensation 
for the reduction in the rights attached to her 
original holding of shares. — Re Kuypers, Kuy- 
PERS V. Kuypers, [1925] 1 Ch. 244 ; 94 L. J. Ch. 
253 ; 133 L. T. 468 ; 69 Sol. Jo. 366. 

1998. — — Distribution of shares in another 
company.] — Re Tedlie, Holt v. Croker, No. 
1996, ante, 

(b) Dividends out of Profits, 

1999. General rule.] — Tenant for life of bank 
stock held entitled to a dividend “of 5 per cent, 
interest & profits for the half-year.*’ — B arclay 
V, Wainewright (1807), 14 Ves. 66; 33 E. R. 
446. 

Annotations : — Refd. Norris V. Ilarrison (1817), 2 Madd. 

268 ; Hooper v. Rossiter (1824), M‘Cle. 527 ; Bouch v, 

Sproule (1887), 12 App. Cas. 385. 

2000. .] — Testator gave his residuary real 

& personal estate to trustees upon trust for cer- 
tain persons for life, with remainders over. ITis 
estate comprised fully paid shares in the S. co. 
In each year from 1894 to 1906, the co. returned 
to its shareholders out of profits available for 
dividends a part of the capital paid up on their 
shares, increasing the unpaid capital by the same 
amount. These returns purported to be made 
under the Cos. Act, 1880 (c. 19), but no special 
resolution was passed until 1905. In that year a 
special resolution was passed that Is. Qd. per 
share should be so returned in that year, that all 
similar returns in past years should be confirmed, 
& that the directors should be authorised to make 
similar returns in the future : — Held : the special 
resolution was invalid so far as it purported to 
have a retrospective or prospective effect, & 
valid only so far as concerned the return made in 
1905 ; & a tenant for life is entitled to all pay- 
ments made out of profits in respect of shares in 
a co. except such as have been validly capitalised 
by the co. All the returns except the Is. Qd. 
per share in 1905 were therefore payable as income 
to the tenants for life. — Re Piercy, Whitwham 
V. Piercy, [1907] 1 Ch. 289 ; 76 L. J. Ch. 116 ; 95 
L. T. 868 ; 51 Sol. Jo. 113 ; 14 Mans. 23. 

2001. Effect of increase of rate of Interest.] — 
For several years prior to 1846 an assurance co. 
declared half-yearly dividends of 2i per cent, 
on their stock, but in that year they declared a 
lialf-yearly dividend of 12 J per cent. : — Held : 
a tenant for life of their stock was entitled to the 
whole amount of that dividend. — P rice v. Ander- 
son (1847), 15 Sim. 473 ; 60 E. R. 703. 

Annotation: — Refd. Bouoh v. Sproule (1887), 12 App. Cas. 

386. 

2002. Bonus.] — Tenant for life of bank stock, 
held entitled to a bonus of 1 per cent, directed to 
be made out of the interest & profits on the capital 
stock of the bank, — Preston v. Melville, Mel- 
ville V. Preston (1848), 16 Sim. 163 ; 60 E. R. 
835, 

Annotation: — Refd. Bouoh v. Sproule (1887), 12 App, Cas. 


2003. .] — Testator who died in 1846, be- 

queathed his property to trustees, upon trust 
for A. B. during her life, & after her death for his 
children. Part of the property consisted of shares 
in an insurance co., & in 1848 a bonus on these 
shares was declared : — Held : this bonus was 
income, &; A. B. was entitled to it. — Johnson v, 
Johnson (1850), 16 L. T. O. S. 455 ; 15 Jur. 
714. 

2004. .] — Three bonuses upon certain bank 

shares having been paid as part of the dividend : 
— Held : having been made by way of annual 
payment, they were interest & not capital. — 
Hebert v, Bateman (1853), 1 W. R. 191. 

2005. .] — Where a banking co. divided a 

certain part of the actual profits of the then last 
half-year among the shareholders, under the 
names of “ dividend ’’ & “ bonus,” such bonus 
was held, as between tenant for life, & remainder- 
man, to be income, & not capital. — Plumbe v. 
Neild (1860), 29 L. J. Ch. 618 ; 2 L. T. 417 ; 6 
Jur. N. S. 529 ; 8 W. R. 337. 

Annotations: — Consd. Dale v. Haye*^ (1871), 40 L. J. Cli. 

244. Reid. Hollis V. Allan (1866), 12 Jur. N. S. 638 ; 

lie Bouch, Sproule v. Bouch (1885), 29 Ch. D. 635. 

2006. Accruing since testator’s death.] — 

Tlie tenant for life of the income of testator’s pro- 
perty is entitled to all bonuses accruing since his 
death & paid out of profits. — Murray v. Glasse 
(1853), 1 Eq. Rep. 541 ; 23 L. J. Ch. 126 ; 17 
Jur. 816. 

2007. Money received in respect of old 

debt.] — A person who was a shareholder in & 
manager of a co. bequeathed some of his shares 
specifically to several persons absolutely, & gave 
the residue of his property to tenants for life, with 
remainders over. After his death it was dis- 
covered that largo sums were due from him as 
manager to the co., & a compromise was entered 
into with the sanction of the ct., by which his 
estate was to pay the co, £220,000, a considerable 
part of which was attributable to interest accrued 
during testator’s life on the sums due from him. 
Immediately after the payment the co. disposed 
of this sum by declaring a bonus on its shares : 
— Held : as between the tenants for life &; re- 
maindermen, the whole of the bonus on those 
shares which formed part of the residue belonged 
to the tenants for life as income. — Maclaren v. 
Stainton (1861), 3 He G. F. & J. 202 ; 30 L. J. 
Ch. 723 ; 4 H. T. 715 ; 7 Jur. N. S. 091 ; 9 W. R. 
908 ; 45 E. R. 855, L. JJ. 

Annotations: — Refd. Edmondson v. Crosthwalte (1804), 34 

Beav. 30 ; De Gendre v. Kent (1867), L. R. 4 Eq. 283 ; 

Re Bouch, Sproule v. Bouch (1885), 29 Ch. D. 635. 

2008. Necessity for considering time 

when bonus declared.] — For a long series of years 
the manager of a public co. had fraudulently re- 
tained large sums, whereby the dividends de- 
clared, from time to time, were much less than 
they otherwise would have been. After his death, 
a considerable sum was recovered by the co. 
from his estate, in respect of his defalcations, & 
thereupon the co. declared a large bonus : — 
Held : as between the tenant for life & remainder- 
man of some shares, the bonus belonged solely 
to the person entitled to the shares at^ the time 
it was declared. — Edmondson v. Cbosthwaite 
(1864), 34 Beav. 30 ; 55 E. R. 543. 

2009. Presumption that bonus provided out 

of current profits.] — A sum of East & West India 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (b). 

2002 i. Bonus. 1 — ^A bonuB, declared by 
the Bank of Ireland on their stock, in 
addition to the annual dividend, is not 
in the nature of annual profits, but is 


an accretion of the capital . — Re 
Hodgens, Ex p, Hodgens (1847), 11 
I. Eq. B. 99.— IR. 

2002 il. .] — Held : a bonus or 

extraordinary dividend on the sliares 
of the capital stock of a joint stock 


bank, paid in addition to tbe half- 
yearly dividend, & out of the net 
annual profits of the bank for the year, 
was not an accretion to the capital. — 
French v. Craig (1868), 8 I, Oh. R. 
142,— IR. 
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Dock stock was bequeathed to certain persons 
for life, with remainders over, & bonuses were 
from time to time declared out of the profits 
generally in respect of it : — Held : in the absence 
of any evidence that such bonuses arose from 
profits which did not accrue during the lives of 
the tenants for life, they were not capital, but 
income & ought to be treated as such. — D at.b v. 
Hayes (1871), 40 L. J. Ch. 244; 24 L. T. 12; 
19 W. R. 299. 

Annotation : — Refd. Re Bouoli, Sproulo Bouch (1885), 29 

Ch D. 635. 

2010. Dividends declared ^fter testator’s death.] 

— Dividends in a public co., earned before testator’s 
death, but declared afterwards, form income & not 
corpus. — ^B ates v, Mackinley (1802), 31 Beav. 
280 ; 31 L. J. Ch. 389 ; 6 L. T. 208 ; 8 Jiir. N. S. 
299 ; 10 W. R. 241 ; 54 E. R. 1146. 

Annotation: — Refd. Browne v, Collins (1871), L. 11. 12 Eq. 

586. 

2011. Arrears of preference dividends.] — 

By her will testatrix bequeathed her residuary 
estate to her trustee upon trust for sale & con- 
version, but with power to postpone, & directed 
him to pay the income or annual produce of the 
trust fund to D. for life, & to apply the next annual 
produce from the unconverted part of lier estate 
as if it were the income of the proceeds of con- 
version. Testatrix owned two tliousand four 
hundred fully paid cumulative preference shares 
in a co., & under the arts, was entitled to be paid 
out of available profits a cumulative preference 
dividend of 10s. per share, in addition to a sum of 
£7 per share. At the death of testatrix, in 1920, 
there was due to her, on balance, a sum of £3 1 5s. per 
share in respect of the £7. The right to that balance 
was contingent on the co. making a profit & not 
carrying it to reserve. On 8ept. 5, 1922, the 
directors passed a resolution “to transfer £80,000 
from reserve to profit & loss account, <fc to declare 
& pay a dividend of £1 17s. 6d. on the preference 
shares being the equivalent of three & three- 
quarter years’ dividend on account of arrears.” 
In pursuance of the resolution £3,150 was paid to 
the exors. of testatrix : — Held : on the con- 
tingency happening the shareholder then entitled 
i o the shares was entitled to the money which was 
the equivalent of the riglit which was once con- 
tingent but then became absolute, & the £3,150 
was income, which became payable for the first 
lime in 1922, passed to the tenant for life under 
the terms of the wiU as ” annual produce ” of the 
(‘State. — Re Mab-toribanks, Marjoribanks v, 
Dansey, [1923] 2 Ch. 307 ; 92 L. J. Ch. 009 ; 129 
L. T. C69 ; 67 Sol. Jo. 659. 

2012. “ Special dividend.”] — A holder of shares 
in both departments of the Sun Fire Life Office 
bequeathed his personal estate to trustees on trust 
to permit his wife to receive the dividends, interest, 
& income thereof for her life, remainder over. lie 
died in Doc. 1870. In Jan. 1873, an extraordinary 
dividend was declared on the life shares for five 
years previously; & in July, 1873, a “special 
dividend ” was declared on the fire shares for the 
half-year previous : — Held : these dividends were 
income, & belonged to the tenant for life. — Re 


Hopkins’ Trusts (1874), L. R. 18 Eq. 690 ; 43 
L. .1. Ch. 722 ; 30 L. T. 027 ; 22 W. R. 687. 
Annotations : — Refd. Re liouch, Sproule r. Bouoh (1885), 
29 Ch. D. 635 ; Re Plercy, Whlfwham v. Piercy, [19071 
I 1 Ch. 289. 

2013. “Extraordinary dividend.”] — Re Hopkins’ 
Trusts, No. 2012, ante. 


(c) Dividends Out of Accumulated Profits, 

2014. Issue of new shares.] — Re Palivier, 
Palmer v, Cassel, No. 2060, post, 

2015. Dividend appropriated in taking up 

shares.] — Re Northage, Elt^is v, Barfield, No. 
2043, post, 

2016. Shares exchanpd for more profitable 

shares.] — C., a working colliery co., had accumu- 
lated out of profiis a large reserve fund invested in 
the shares of a trust co. which also held shares in 
throe other working colliery cos. In 1913 a 
combine co. was incorporated for the jiurpose of 
acquiring the shares in all four working cos., the 
shareholders in which wore offered the opportunity 
of exchanging their shares for shares in the combine 
on advantageous terms, & practically the whole 
of the shareholders availed themselves of the offer 
<fe deposited their shares under a provisional agree- 
ment by which provision was made for the deposit 
in a bank of the share certificates in the four work- 
ing cos. & for the allotment in exchange of shares 
in the combine. The annexed scheme set out the* 
rate of exchange in the case of each of the four 
working cos., <te under the heading dealing with 
C. added a note that E.’s assets in the trust co., 
referring to the reserve fund, would be distributed 
among C.’s ordinary shareholders. Immediately 
after the adoption of the provisional agr(*ement 
the directors of the trust co. exciiangod all shares 
held by that co, in tin* tluee other working cos. 
for shares in t lie combine, & subsequently went into 
liquidation. Other steps wcr(* taken, 6c a resolu- 
tion was passed by 0. in the distributi()n of the 
assets to be received by C\ for the liquidation of the 
trust CO., rei)resenting the r(\soyve fund, by way 
of dividend amongst their ordinary shareholders. 
As the result of those transactions the shares in 
the combine thus acquired by (\ & some cash were 
distributed among their ordinary shareholders. 
On a summons taken out by trustees raising the 
question wliether the shares & cash so distributed 
to them ought as between tenant for life & 
remaindermen to be treated as capit al or income ~ 
Held : the scheme proceeded on the footing of a 
distribution of the reserve fund as undivided 
profits by way of dividend & not by way of 
reduction of capital ; looking at the real trans- 
action, there was no intention to capitalise the 
reserve fund ; & the shares & cash in the hands of 
the trustees must be treated as income & not as 
capital. — Re Thomas, Andrew v, Thomas, [1916] 

2 (Jh. 331 ; 85 L. J. Ch. 519 ; 114 L. T. 885 ; 32 
T. I.. R. 530 ; 60 Sol. Jo. 537, C. A. 

Annotations : — Reid. I. R. Coinrs. v. Blott, I. R. Comrs. v. 

Greenwood, [1920) 2 K. B. 657. Mentd. Pool v. Guardian 

Investment Trust Ck),, [1922] 1 K. B. 347. 


2010 i. Dividends declared after 
te stator* s death.] — Re Siohlan’s Will, 
Trustees, Executors & Agency 
Co., Ltd. v, Sichlan, [1918] V. L. R. 

431.— AUS. 

2010 il. .] — Where moneys of a 

testator were at the time of his death 
invested in shares in a oo. whose 
articles contained a clause empowering 
the CO. to distribute its profits as a 
dividend or to convert Uienf into 


capital : — Held : where the co. validly 
exercised this power, what was paid 
by the co. as a dividend went to the 
tenant for life. — Re Roia.and, 
TnusTKKs, Executors & Agency Co., 
Ltd. V. Black (1911), 30 N. /. L. R. 
494.— N.Z. 

2010 iii. .1 — When a testator 

directs or permits part of his Estate to 
remain as shares or stocks in a co. 


which has the power either to distribute 
its profits as dividends or convert them 
into capital, & the co. validly exercises 
this power, what is paid by the co. as 
dividend goes to the liferenter. — 
Blyi'h’s Trustees v. Milne (1905), 7 
F. (C^t. of Sess.) 799.-HSCOT. 

2013 i. ** Extraordinary dividend .**] — 
Prencth V. Craig (1858), 8 I. Ch, R. 

142.— IR. 
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2017. “ Special bonus.**] — The memorandum & 
arts, ot assocn. of a co. provided for increase of 
capital. The arts, provided that the directors 
with the sanction of a meeting of shareholders 
might declare dividends ; that, before recom- 
mending a dividend, they might set aside, out of 
profits, a reserve fund for contingencies, equalising 
dividends & other specified objects & that they 
might declare & pay interim dividends. Shares 
in the co. were settled by will. At the death of 
testator, in 1884, there stood in the accounts of 
the co., to the credit of a reserve fund £3,000. By 
the date of the annual meeting of the co. in 
Oct. 1888, the reserve fund had risen to £9,000. 
Bp to Oct. 1888, the shareholders had received 
each year, partly as “ dividend,” partly as 
“bonus,” sums of various amounts; in 1888 
eqiial to £2 10s. a share. In Apr. 1889, the 
directors resolved to divide £15,000, £25 a share, 
as “ special bonus ” ; & this amount was paid as 
“ interim dividend ” in Apr. 1889. About £5,000 
of extraordinary expenses were incurred, & a 
further dividend of £10 a shai*e was paid in Nov. 
of that year. The reserve fund was by that time 
reduced to £2,000 : — Held : the tenant for life 
of the settled shares was entitled to tlie whole of 
the amount divided. — Re Ai.sbt7RY, Sugdkn v, 
Alsbury (1890), 45 Ch. I). 237 ; 00 I.. J. Oh. 29 ; 
63 L. T. 576 ; 39 W. R. 130 ; 2 Meg. 310. 

2018. “ Bonus dividend.**] — Re North age, 
Ellis v. Barfield, No. 2043, pos/. 

2019. “ Special dividend.’*] — Re Despard, Han- 
cock V, Despard (1901), 17 T. L. R. 178. 

{d) Capitalisation. 
i. In General. 

2020. Question of fact.] — Bough v. Spboui^, 
No. 2035, post. 

2021. .1 — In these cases, the decision of the 

CO. acting within the scope of its constitution 
binds the persons interested in succession to 
testator’s shares, & determines what is capital & 
what is income (Chitty, J.). — Re I’aget (Lord), 
Listowel V. Paget (1892), 9 T. L, R. 88. 

2022. .] — Re Malam, Malam v. Hitchens, 

No. 2050, post. 

2023. .] — Re Evans, Jones v. Evans, No. 

2037, post. 

2024. .] — Re Thomas, Andrew v. Thomas, 

No. 2016, ante. 

2025. .] — Re Speir, Holt v. Speir, No. 1988, 

ante. 

2026. .]— Re Taylor, Waters v. Taylor, 

No. 2045, post. 

ii. Company without Power to Increase Capital. 

2027. Distribution of profits.] — The 5 per cent, 

annuities of 1797 created upon the subscription 
of the Bank for the public service & in pursuance 
of a resolution of the Bank divided among the 
proprietors of bank stock pro rata are considered 
as an accretion to the capital ; & therefore a 

erson entitled for life can have the benefit of it 
y way of dividend only. 

The same thing in effect has been done, when 
the Bank has increased the dividend ; the ground 
of which heis been, that there has been a gradual 
saving ; of which they give the benefit to the 


proprietor, not by payment of a sum of money, 
but by additional dividend. It would bo a neater 
way to convert it into bank stock. They could 
not do that without an Act of Parliament (IjORD 
Loughborough, C.). — Brander v. Brander 
(1799), 4 Ves. 800 ; 31 E. R. 414, L. C. 

Annotations: — Consd. Barclay v. Walnewrlgbt (1807), 14 
Ves. 66. Apld. Cuming v. Boswell 28 L. T. O. S. 

344. Consd. Bouch v. Sproule (1887), 12 App. Ca^i. 385. 
Reid. Re Alsbury, Sugden v. Alsbnry (1890), 45 Ch. D. 
237. 

2028. .] — An extraordinary division of 

profit by the Bank of England among the pro- 
prietors of bank stock considered as capital. — 
Clayton v. Gresham (1804), 10 Ves. 288 ; 32 
E. R. 855, L. C. 

Annotations : — Reid. Hooper v. Rossiter (1824), M'Cle. 527 ; 
Bouch V. Sproulo (1887), 12 App. Cas. 385. Mentd. 
TuUett V. Armstrong (1838), 1 Boav. 1. 

2029. .] — By a marriage settlement some 

shares in the London Assurance co. were settled 
on the husband & wife for their lives, & after 
their deaths on their children ; & it was provided 
that if any bonus should be given by way of 
increase of capital of the trust funds it should be 
added to the capital : but, if it should be given 
by way of interest or dividend, ii should be paid 
to the person entitled to receive the dividends 
of the trust funds for the lime being. At a meet- 
ing of the co. the usual dividend of £1 per sliare 
was voted ; & it was resolved that a certain sum 
should be taken out of th(^ profits of the co. <fe 
divided amongst tlie i>roprietors in x)rf)portion to 
their sliares : — Held : the addition made in pur- 
suance of the resolution was to b(' considered as 
part of the capital of tJie trust f\ind. — Ward v. 
Combe (1836), 7 Sim. 634 ; 58 E. R. 981. 

Annotation : — Consd. Boucli Sproule (I8S7), 12 App. Cas. 

385. 

2030. In money.] — An extraordinary 

division of a sum of money by tlie Bank of Eng- 
land among the proprietors of bank slock, beyond 
the usual dividend, considered as capital ; 6c 
therefore not the absolute property of the tenant 
for life.— Parts p. Parts (1801), 10 Ves. J85 ; 32 
E. R. 815, L. C. 

Annotations : -Consd. Barclay v. Wainewright (1807), 1 1 
Ves. CG ; Hooper r. Jloaaitor (1824), M'Cle. 527. Apld. 
Re Barton’s Trust (1868), L. H. 5 Kq._ 238, Distd. R_t' 

Cuming^ V. Boswell & Dickson, Boswell v. Cuming & Dick- 
son (1856), 2 Jut. N. S. 1005 ; Straker v, Wilson (1871), 
6 Ch. App. 506, n. ; /t!e Hopkins’ Trusts (1874), 43 L. .T. 
Ch, 722 ; Bouch v. Sproule (1887), 12 App. Cas. 385 ; 
Re Alsbuiy, Sugdeii v. Alsbury (1890), 45 Ch. D. 237. 
Mentd. Baring v. Ashburton, (1868) 17 L. T, 557. 

2031. As bonus.] — Distribution by the 

bank of extraordinary profit, beyond the regular 
dividend, not by way of increased dividend, but 
as a bonus, taken as capital ; & the manner, in 
which it is given, makes no difference. — Witts 
V. Steere (1807), 13 Ves. 363 ; 33 E. R. 330, 
L. C. 

Annotations: — Distd. Barclay v. Wainewright (1807), 14 
Ves. 66. Refd. Cuming v, Boswell & Dickson, Boswell 
V. Cuming & Dickson (1856), 2 Jur. N. S. 1005 ; Bouch 
V. Sproule (1887), 12 App. Cas. 385. 

Power to increase capital, generally.] — See, now, 
Companies Consolidation Act, 1908 (c. 69), s. 41 (1). 

iii. Company with Power to Increase Capital. 

2032. Authorisation by special statute — Dis- 
tribution of additional stock.] — Tenant for hfe of 
the interest, dividends, profits Sc proceeds of bank 
stock & residuary legatee of testator’s estate, 
not entitled to the principal sum, but only to the 

Executors & Aqkncy Co., Ltd., 
Haslem V. Ballarat Trustees, Exe- 
cutors & Agency Co., Ltd., [19161 
V. LfH. 694.— AUS. 


PART X. SECT. 4, SUB-SECT. 3.— O^on v. Carson, [1916] 1 I. R. 

M. (c). 

^ 2019 i. dividend. ”]-ReHAS- 

20171. ‘ Special bonus.**] — Re Car- sell, Knowles v. Ballarat Trustees, 
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dividends, of the increase of stock apportioned 
amon^t the proprietors at the rate of 25 per 
cent, in pursuance of the resolution of the general 
ct. of May 24, 1816, & 66 Goo. 3, c. 96, out of the 
capital of £2,910,600 added to the former capital 
of the bank stock. Defts., representatives of the 
tenant for life, charged with the costs of the suit 
transferring the additional stock to the rever- 
sioners, allowed the expense of taking out adminis- 
tration, de bonis non to testator, they having 
saved pltfs. that charge. — Hooper v. Rossiter 
(1824), M‘01e. 527 ; 13 Price, 774; 147 E. R. 
1151. 

Annotation: — Refd. lie Bouch, Sproule v. Bouch (1885), 

29 Ch. D. 635. 

2033. Allotment of new shares.] — Five shares 
in a joint stock co. were settled upon trust for A. 
for life, with remainder to her children. During 
the life of A. in pursuance of resolutions passed 
by general meetings of the co., the capital of the 
co. was on several occasions increased by con- 
verting into shares a portion of the half-yearly 
profits of the co., & distributing such shares 
among the share! lolders rateably according to 
the number of their shares. In this manner 
several new shares were allotted to the trustees 
of the settlement. After A.’s deatli, these new 
sliares were claimed by her personal representa- 
tive : — Held : the new shares formed part of the 
capital of the settlement fund. — Re Barton’s 
Trust (1868), L. R. 5 Eq. 238 ; 37 L. J. Ch. 
194 ; 17 L. T. 594 ; 16 W. R. 392. 

Annotations: — Folld. Bariiiff r. Ashburton (1868), 16 W. B. 

452. Distd. He Hopkins' Trusts (1874), L. 11. 18 Eq. 

696. Apld. Bouch V. 8proule (1887), 12 App. Cas. 385. 

Refd. Browne v, Collins (1871), L. il. 12 Eq. 586 ; Jic 

Alsbury, SuRfden v. Alsbury (1890), 45 Ch. D. 237. 

2034. .] — When a co. divides its profits 

by allotting extra shares in its capital to its share- 
holders, the shares so allotted are capital as 
between tenant for life &; tenant in remainder. 

-Baring v. Ashburton (Lady) (18(38), 17 L. T. 
557 ; 16 W. R. 452. 

Annotation: — Apld. Strakcr v. Wilson (1870), 39 ij. J. Ch. 

463. 

2035. Bonus dividend as payment therefor.] 

— Testator bequeathed liis residuary personal 
estate to liis exor. T. in trust for testator’s wife 
for her life & after her death to T. Part of the 
residuary estate consisted of shares in a co. wlioso 
directors had power, before recommending a 
dividend, to set apart out of the profits such sum 
as they thought proper as a reserved fund, for 
meeting contingencies, equalising dividends or 
repairing or maintaining the works. After tes- 
tator’s death the directors of the co. proposed to 
distribute certain accumulated profits, wliich had 
been temporarily capitalised, as a bonus dividend, 
to allot new shares partly paid up, to each share- 
holder, & to apply the bonus dividend in part 
payment of the new shares. Tliis proposal was 
carried out, & with T.’s consent new shares were 
allotted to him & registered in his name, the bonus 
dividend on testator’s old shares being applied 
in part payment of the new shares ; — Held : look- 


ing at all the circumstances the real nature of the 
transaction was that the co. did not pay or intend 
to pay any sum as dividend, but intended to <Sc 
did appropriate the undivided profits as an in- 
crease of the capital stock ; the bonus dividend 
was therefore capital of testator’s estate, & the 
life tenant was not entitled to the bonus or the 
new shares. 

I come now to the question whether the co. 
did in the present case distribute the accumu- 
lated profits as dividend or convert them into 
capital. ... 1 think we must look both at the 
substance & form of the transaction (Lord 
Herschell). — Bough v. Sproule (1887), 12 App. 
Oas. 385 ; 50 L. J. Oh. 1037 ; 57 L. T. 345 ; 36 
W. R. 193, H. L. ; revsfj. S. 0. sicb nom. Re Bouch, 
Sproule v. Bough (1885), 29 Ch. D. 635, C. A. 
Annotation 8 : — Distd. Rc AI<^biiry, Sngden v. Alsbury (1890), 
45 Ch. D. 237. Consd. Re Pag-et, Listowel v. Paget (1892), 
9 T. L. Jl. 88 ; Re Armltage, Armitage v. Garnett, [1893] 
3 Ch. 337. Apld. R< Eastern & Australian S.S. Co. (1893), 
68 L. T. 321 : Re Malam, Malatn v. Hitchens, [1894] 3 
Cb. 578. Distd. Re Dospard, Hancock v. Dospard (1901), 
17 T. I.. K. 478 ; Re Hume Nisbot’a Settlmt. (1911), 27 
T. L. It. 46J. Apld. Re I’almer, Palmer v. Cassel (1912), 
28 T. \j. R. 301 ; Rc Evans, Jones v. Evans, [1913] 1 
Ch. 23 ; Re Tboinas, Aiidicw v. Thomas, [1916] 2 Ch. 
331 ; Re Ogllvie, Ugl[vie v. Ogilvie (1919), 88 L. J. Ch. 
159 ; 1. U. Comrs. v. Blott, 1. R. Comra. v. Greenwood, 
[1921] 2 A. C. 171 ; Re Speir, Holt v. Spelr, [1924] 1 Ch. 
359. Consd. I. K. Comrs. v. Fisher’s Exors., [1926] A. C. 
395. Folld. Rc Taylor, Water.s v. Taylor, [1926] Oh. 
923. Apld. 1. U. ComiH. V. Wright, [1927] 1 K. B. 333. 
Refd. Re Bromley, Sanders v. Bromley (1886), 55 L. T. 
145 ; Re Bridgewater Navigation Co., [1891] 2 Ch. 317 ; 
Re Northago, Ellis c. Barfield (1891), 60 L. J. Ch. 488 : 
Re Plercy, Whitwham v, Jdercy, [1907] 1 Ch. 289 ; Pool 
r. Guardian Investment 'Prust Co., [1922] 1 K. B. 347 ; 
1. U. Comrs. V. Burrell, [1024] 2 K. B. 52 ; I. 11. Comrs. v, 
Doncaster (1924), 93 lu J. K. B. 338 ; Re Hallways Act, 
1921 & Standard Charges Schedule (1925), 94 L. J. K. B. 
364. 

2036. .] -He Tindal (1892), 9 T. L. R. 

21 . 

Annotation: — Refd. Re Malam, Malam v. Jitchena, [1894] 
3 Ch. 578. 

2037. - - '.] — Tlie capital of a co. was 

divided into 10,000 shares of £10 each, of whicli 
3,728 sliares only had boon issued & were fully 
paid up. The co. was very prosperous & the 
market value of its shares was £30 each. In Fob. 
1912, the reserve fund of the co. exceeded £50,000, 
A; tlie directors proposed a scheme for distributing 
part of the reserve fund, representing accumulaf-ed 
undivided profits, amongst the shareholders, so 
that every shareholder would get a bonus of one 
new fully paid £10 share for every existing share 
held by him. Accordingly, resolutions were 
passed by the co. empowering the directors to 
declare a bonus dividend out of the reserve fund, 
& sanctioning the distribution of a bonus dividend 
of £10 per share out of tlie reserve fund, autho- 
rising the further issue of 3,728 shares of £10 
each out of the unissued capital of the co. to be 
allotted pro raia amongst the existing share - 
holders, & directing that such new shares be paid 
up in full fortliwith. The directors then sent a 
circular letter to every sliareholder with a warrant 
for the bonus dividend on his shares, informing 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (d) ill. 

20351. Allotment of new shares — 
Bonus dividend as payment therefor .] — 
W^iere a co. increases its capital by 
Issuing now shares which are offered to 
shareholders, & at the same time dis- 
tributes accumulated profits in the 
form of a dividend or bonus with which 
payment m^ be made for the new 
shares so offered, the amount of a 
dividend or bonus in respect of shares 
held by trustees which Is applied in 
payment for new shares offered to & 
accepted by them is, as between tenant 


for life & remaindonnen, income of the 
estate & not capital, unless the ordinary 
instincts of hmiian self-interest of a 
reasonably prudent man would 
naturally & instantly lead him to 
apply the dividend or bonus in pay- 
ment of the now shares notwith- 
standing that acceptance of the shares 
is legally rcfusable. — Mitciieli, v. 
Hart (1914), 19 C. L. H. 33.— AUS. 

203511. .1 — Re Hawkins, 

Hawkins v. Hawkins (1915), 15 a. K. 
N. S. W, 199 ; 33 N. S. W. W. N. 47.— 
AUS. 

2035 ill. .1 — Perpetual 


Trustee Co. v. Cohen (1916), 16 S. R. 
N. B. W. 242 ; 33 N. S. W. W. N. 77. — 

AUS. 

2035 iv. . ] — Testator, by his 

^vllI, settled shares in a co. Some years 
after testator’s death the co., which 
had obtained the necessary powers to 
increase Its capital, paid a bonus of 
50 per cent, to its stockholders out of 
accumulated profits, the payment being 
made in the form of a 40 per cent, 
dividend payable in stock, & a 10 per 
cent, cash dividend : — Held : the 
trustees of the will should deal with 
the 40 per cent, stock dividend as an 
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him of an allotment to him of his proportion of 
the new shares & giving him an option to accept 
or refuse the allotment, & stating that if he 
accepted the allotment, he was to indorse & 
return the dividend warrant to the co. to be applied 
in payment of the new shares. Trustees of tes- 
tator’s will held 200 shares of the co., & on receipt 
of the circular letter, accepted their allotment of 
200 new shares, indorsed & returned their bonus 
dividend warrant for £2,000 & afterwards sold the 
new shares at a profit. The question then arose 
whether, as between the tenants for life & re- 
mainderman under the will, the bonus dividend 
was capital or income : — Held : on the evidence, 
the co. intended to capitalise the reserve fund & 
not to distribute it as a bonus dividend, & there- 
fore the whole of the bonus dividend was capital 
of testator’s estate. 

In my opinion it is a question of fact, & the 
decision must turn on what was the intention of 
the co. (Neville, .1.). — Re Evans, Jones v. 
Evans, [1913] 1 Ch. 23; 82 L. J. Ch. 12; 107 
L. T. 004 ; 57 Sol. Jo. 60 ; 19 Mans. 397. 

A nnotations : — Apld. Re Thomas, Andrew v, Thomas, [1916] 

2 Ch. 331. Folld. Re Taylor, Waters v. Taylor, 119261 

Ch. 923. Reid. I. H. Comrs. v. Blott, Same r. Greenwood, 

[19201 2 K. B. 657. 

2038. .] — Part of the estate settled by 

testator consisted of shares in a limited co., & in 
Mar. 1918, a resolution was passed by the co., 
pursuant to powers contained in the arts, of 
assocn., which provided that for the purpose of 
capitalising the sum of £558,594, being part of 
the undivided profits of the co. standing to the 
credit of the general reserve fund, a dividend of 
(U. 8d. should be declared on each of the ordinary 
shares, & that the directors should be authorised 
to satisfy such dividend by the allotment to the 
shareholders of one £1 ordinary share credited 
as fully paid in respect of every three ordinary 
shares held by them : —Held : the shares allotted 
in pursuance of this resolution to the trustee of 
testator’s will must be treated & dealt with by 
him as being capital of testator’s residuary estate. 
—Re Ogii.vie, Ogilvie v. Ogilvie (1919), 88 
L. J. Ch. 159 ; 120 L. T. 436 ; 35 T. L. R. 218 ; 
63 Sol. Jo. 246. 

2039. .■] — Re Sbeir, Hui.t v. Speir, No. 1 988, 

ante. 

204-0. Redemption of shares — Distribution of ad- 
ditional sums out of profits.] — Re Paget (Lord), 
Listowel V. Paget (1892), 9 T. L. R. 88. 

2041. Effect of invalid exercise of power.] — Re 
PiERCY, Whitwham V. PiERCY, No. 2000, ante. 

2042. Calls on partly paid up shares — Bonus 
equal in amount.] — Trustees under the powers 
given them by the will of their testator retained, 
as part of his residuary trust estate, 300 shares of 
£10 each, with £2 IO 5 . per share paid up, in a pros- 
perous Australian co. In Nov. 1912, the co. 
held its annual, general meeting &; paid a large 
di\idend, & issued new shares which were offered 
rateably to the shareholders, & the trustees took 
up 61 shares, their proportion of the new shares, 


& paid up £2 lOa. per share thereon out of the 
capital of testator’s estate. 

In Feb. 1913, the directors issued a circular 
to the shareholders stating that they had made 
a call of lOa. per share & had declared a bonus 
of lOa. per share, both payable on the same date, 
& that unless advised by the shareholders to the 
contrary before that date the bonus would be 
applied in payment of iihe call. The circular 
reached the trustees too late for them to reply to 
it, & the bonus was applied in payment of the 
call. On the question whether the bonus was to 
be treated as capital or income of testator’s estate ; 
— Held : the co. intended to capitalise its profits 
to the extent of 10s. per share, by utilising the 
bonus to pay the call, & therefore the tenant for 
life was not entitled to the bonus. — Re Hatton, 
Hockin V. Hatton, [1917] 1 Ch. 357 ; 86 L. J. 
Oh. 376 ; 116 L. T. 281 ; 61 Sol. Jo. 253. 

(e) Option given to Shareholder. 

2043. Effect of.]— N. left his residuary estate 
upon trust after the death of his daughter to pay 
the income of one moiety to her husband for life, 
& subject thereto upon trust for her children. 
Part of the estate consisted of shares in the E. 
CO., whose directors liad power to set aside out of 
the profits of the co. depreciation or redemption 
funds for various purposes, some such as are 
usually provided for out of capital, & others such 
as are usually provided for out of income. After 
testator’s death the directors resolved to dis- 
tribute among the shareholders the sum of 
£250,000 out of moneys standing to the deprecia- 
tion & redemption fund. The capital of the co. 
then consisted of three classes of shares, all of 
£10, but with £10, £7 10s. <fe £5 paid up respec- 
tively. The co., after making some necessary 
alterations in them arts, of assocn., passed resolu- 
tions : (a) That the sum of £250,545 cash standing 
to the credit of the depreciation & redemption 
account, should bo distributed among the share- 
holders by way of bonus divided, such dividend 
being at the option of any shareholder applicable 
to the payment of the amounts due in respect 
of any new shares or of calls. (6) That a number 
of new shares of £10 each should be issued &; 
offered to the shareliolders on terms of immediate 
payment at par in the proportion of one new share 
to every two with £10 paid up, & one to every 
eight with £7 10.<f. paid up. At the same time a 
call was made of £2 IO. 9 . pe^* share on the shares 
of £7 10s. & £5 paid up. The scheme was carried 
out by sending round to all the shareholders a 
dividend warrant for a sum equal to 50 per cent, 
on the amount paid up on their shares, with a 
form for the shareholders’ signature requesting 
that the amount might bo applied in payment 
for the new shares & calls on the old. At the 
same time notices of allotment &- forms for accept- 
ance of the new shares were sent. The trustees 
accepted the new shares, & immediately sold them 
at a profit. This was a summons to determine 
the question whether the proceeds were income 
or capital of the trust estate : — Held : the trans- 


accretion to the capital of testator’s 
estate, & with the 10 per cent, cash 
dividend as income arising from the 
estate . — Re Oabson, Cabson v. Cabson 
[1915] 1 I. li. 321.— IR. 

m. Power to divide profits as 
dividend or convert into capital .] — 
Where moneys of a testator were at 
the time of hi» death invested in shares 
in a 00 . whose articles contained a 
clause empowering the 00 . to distribute 


its profit-8 as a dividend or to convert 
them Into capital : — Held : where the 
CO. validly exercised this power, what 
was appropriated as an Increase of the 
capital was for the benefit of all those 
interested In the capital . — Re Hol- 
land, Trustees, Executors & 
Aoency Co., Ltd. v. Black (1911), 30 
N. Z. L. R. 494.— N.Z. 

n. .] — Where a testator directs 

or i>ermits part of Ms estate to remain 


as shares or stocks in a 00 . wMoh 
has the power either to distribute Its 

J )rofits as dividends or convert them 
nto capital, & the 00 . validly exercises 
this power, what is paid by the co. to 
the shareholders as capital or appro- 
priated as an increase to the capital 
stock of the oonoom enures to the 
benefit of all who are interested In the 
capital. — Blyth’b Trustees v. Milne 
(1905), 7 F. iCt. of Sess.) 799.— SCOT. 
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action was in fact a distribution of surplus profits 
by way of dividend, with an option for the share- 
holders to invest in new capital, not an appropria- 
tion by the co. of the accumulated profits as an 
increase of capital, & the tenant for life was 
entitled to the bonus dividend, but the profit 
made by taking up the shares belonged to the 
capital of the trust estate. — Re Northage, Ellis 
V, Barfield (1891), 60 L. J. Ch. 488 ; 64 L. T. 
625 ; 7 T. L. R. 404. 

Annotations: — Folid. Re Hume Nlsbot's Settlmt. (1911), 

27 T. L. li. 401. Refd. Re Malam, Malam v. Hitchens, 

[1894] 3 Ch. 678. 

2044. .] — Re Evans, Jones v , Evans, No. 

2037, ante, 

2045. .] — Where, on a distribution of bonus 

shares by a co. to the shareholders, there is a 
doubt whether sucli shares are to be considered 
as capital or income, as between the tenant for 
life & remainderman under a will, the principle 
to be followed is that it is the intention of the co. 
that is to be regarded. If the co. intend to 
capitalise it is capital ; if there is no such inten- 
tion, it is not capital. 

Therefore in determining such a question refer- 
ence must be had to substance & not merely to 
form, & where it is found that the transaction is 
in form one in which an option is given to the 
shareholder, that is not necessarily a factor which 
determines that it is income &; not capital. 

The option would be immaterial if, from the 
other documents & facts, it appeared reasonably 
clear that the co., notwithstanding the form, 
intended to capitalise. — Re Taylor, Waters v, 
Taylor, [1926] Ch. 923 ; 96 L. J. Ch. 17 ; 137 
L. T. 17. 

2046. Option exercised by trustees • -On behalf of 
all beneficiaries.] — i?eTiNDAL (1892), 9 T. L. R. 24. 
Annotation: — Refd. Re Malam, Malam v, Hitchens, [1894] 

3 Ch. 578. 

2047. ,]—Re Malam, Malam v, 

Hitchens, No. 2050, post. 

2048. .] — Re Colvile, Colvile v, 

COLVILE (1018), 144 L. T. Jo. 327. 

2049. Company not Intending to increase capital 
— ^Dividend appropriated in taking up shares— 
Balance of value of shares.] — Northage, Ellis 
V, Barfield, No. 2043, ante. 

2050. .] — Testator who died in 

1889, gave his residuary estate to trustees upon 
trust for his widow for life, &, after her death, 
for division amongst others ; & gave his trustees 
power to postpone convei-sion of any part of his 
property for so long as they should think fit. At 
the date of his death testator was possessed of 
shares in a co. In 1893 the co., by special resolu- 
tion, resolved to increase its capital by the issue 
of new shares, & empowered the directors to offer 
such new shares to the existing shareholders in 
payment or part payment of any dividend for the 
time being. A dividend was afterwards declared 
out of profits, which the co. was in a position to 
pay in cash. Half of such dividend was paid in 
cash, & in respect of the balance an allotment of 


new shares was offered to the shareholders, & 
such as did not accept the offer received the 
remainder of the dividend in cash. The trustees 
of the will accepted the allotment, & allowed the 
new shares to be allotted to the tenant for life : — 
Held: (1) upon the evidence, the co. intended to 
distribute its profits as dividend, not to capitalise 
them. 

The general principle applicable is . . . stated 
in Bouch v. Sproule^ No. 2035, antOy ... it was 
laid down that in considering whether a co. has 
distributed its accumulated profits as dividends 
or converted them into capital regard must be 
paid both to the form & the substance of the 
transaction. . . . The principle of law laid down 
is binding on me ; the decision on the question of 
fact is not, unless indeed the facts be substantially 
the same (Stirling, J .). — Re Malam, Malam v. 
Hitchens, [1894] 3 Ch. 578 ; 63 L. J. Ch. 797 ; 71 
L. T. 655 ; 38 Sol. Jo. 708 ; 13 R. 38. 

Rc Otfilvie, Ogrilvie v. OgllWe 
As to (2) Consd. Re Palmer, 
58 T. L. R. 301. Generally, 
. Thomas, [1916] 1 Ch. 383. 

2051. .] — A co. resolved to pay 

a bonus dividend to its shareholders, & gave them 
the option of taking new shares fully paid instead 
of the dividend in cash. The trustees of a settle- 
ment, who were registered shareholders, exercised 
the option & took new shares, which were of 
greater value than the dividend ; — Held .* the 
tenant for life was entitled to the cash dividend, 
but the value of the shares in excess of that sum 
was capital.— Rc Hume Nisbbt’s Settlement 
(1911), 27 T. L. R. 461 ; 55 Sol. Jo. 536. 

2052. .] — Re Colvile, Colvile 

V. Colvile (1918), 144 B. T. Jo. 327. 


Annotations : — As to (1) Refd. 
(1919), 88 L. J. Ch. 159. 
Palmer v. Caasel (1912), S 
Refd. Re Thomas, Andrew v 


{j) Proceeds of Sale. 

2053. New shares allotted in respect of settled 
shares — Stock purchased with proceeds of sale.] — 

Wliere the calls on new shares, allotted to trustees 
of a marriage settlement, in respect of original 
railway shares, held by them upon the trusts of 
the settlement, Iiad been paid out of the wife’s 
separate inc(ime : — Held : stock, purchased with 
the proceeds of the sale of such new shares, was 
subject to the trusts of the settlement as corpus, 
& the wife had a lien for the amount so paid for 
calls, by analogy to the case of tenant for life 
advancing money for fines payable on renewal of 
leaseholds. — Rowtey v. Unwin (1855), 2 K. &: J. 
138 ; 69 E. R. 726. 

Annotations : — Apld. Re Malam, Malam v. Hitchens, [1894] 

3 Ch. 678. Refd. Edward r. CheynoCNo. 2) (1888), 13 App. 

Cas. 385 ; Hood Barrs v. Heriot, [1896] A. G. 174. 

2054. .]-“ Profits received upon trust invest- 

ments by the sale of allotment scrip distributed 
to shareholders, are the proceeds of an accretion 
to the shares, & must be treated as capital . — Re 
Curtis, Hawes v. Curtis (1885), 1 T. B. R. 332. 

2055. Stock sold before dividend due — Appor- 
tionment from last dividend day to day of sale.] — 
Bulkelby V. Stephens, No. 2148, post. 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (e). 

2048 j. Option exercised by trustees — 
On behalf of all beneficiari^.] — Held : 
from a business standpoint a full & 
free option was left to shen^holders to 
accept or refuse new shares, & therefore 
that as between tenant for life & re- 
maindermen, although new shares 
accepted by trustees were capital of the 
estate, the tenant for life was entitled 
to a charge on them for the amount of 
the bonus. — ^Mitchell v. Hart (1914), 
39 C. L. R. 33.— AUS, 


2046 li. 


Hawkins v. Hawkins (1915), I5 S. 
N. S. W. 199 ; 33 N. S. W. W. N. 47 


-.] — Re Hawkins, 
15 S. R. 


AUS. 

2046ili. .]—Rlytu ’8 Trus- 

tees V. Milne (1905), 7 F, (Ct. of Sess.) 
799.~SGOT. 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (f). 

2055 i. Stock sold before dividend due 
— Apportionment from last dividend 
day to day of sale.} — Trustees, lu July, 
sold the shares of a oo., the dividend 
on which was annually declared In 


►ot., & conveyed to the purobaaer the 
[ght to edl dividends accruing after 
\ie sale:— the llferentrlx was 
ntitled to such a proportion of the 
rice obtained for these shares as 
light bo ascertained to be the value 
f the dividend accruing to the shares 
etween the payment of the last 
ividend & the date of the sale. — 
Donaldson v. Donaldson's Trustees 
14 Dunl. (Ot. of Sess.) 165 ; 




2055 ii. .] — a question 

between a Uforenter & flar; — Held: 



668 


Settlements. 


Sect, 4. — Right to hicome: Svib-aect, 3, M. (/) (//), 

2056. New stock issued in respect ot settled stock.] 
— Testator, who died in 1843, by his will dated in 
1841 bequeathed (inter alia) thirty-five shares in 
a gas CO. to trustees upon trust for his wife for life, 
A: subject thereto he directed that the same should 
form part of his residuary estate. After the death 
of ^stator the gas co. resolved to increase its 
capital by the issue of fresh stock, which it offered 
to its shareholders. J., acting under a power of 
attorney on behalf of the surviving trustee of the 
will, who was resident abroad, availed himself of 
the offer, & took up with his own moneys & in his 
own name some of the new stock. An action for 
administration of testator’s estate having been 
instituted an order was made on the extrix. of J. 
who had died, under which the new stock was sold 
& the balance of the proceeds of sale, after repay- 
ment of the amount paid for the stock & interest, 
& deducting therefrom the dividends received by 
J., was paid into ct. to the credit of the action. 
On the further consideration of the action, a 
question arose whether testator’s widow, as tenant 
for life of the thti*ty-five original shares, was 
entitled to this balance or whether the same formed 
part of his residuary estate : — Held : the ti'ust 
relating to the thirty-five shares must be treated 
as if it stood alone, it being in respect of that 
particular trust that J. had obtained the power of 
which he had availed himself ; A the benefit 
arising therefrom must be treated as belonging 
to that trust alone ; the balance in ct. represented 
capital, A the widow was entitled to the income 
thereof for life. 

It seems impossible to consider the whole amount 
of money obtained by the sale as profit belonging 
to the tenant for life (Kay, J,),— Re Bromley, 
Sanders v, Bromley (1886), 55 L. T. 145. 

2067. Option to take up new stock.] — By a mar- 
riage settlement made in 1902 it was declared that 
the trustees thereof should hold certain investments, 
which had been transferred by the husband into 
their joint mimes, upon trust either to allow the 
same “ to remain in the present state of investment 
thereof ” or, with specified consents to sell the same, 
A invest the proceeds in investments therein men- 
tioned A pay the annual income thereof to the 
husband for life, A after his death to his wife for 
life, A after the death of both, to hold the invest- 
ments upon the usual trusts for the children of the 
marriage, with an ultimate trust, in the event of 
there being no children, in favour of the husband 
absolutely. By clause 11 of the settlement the 
trustees were authorised to exercise any pre- 
ferential right that might bo offered to them to 
subscnbe for new' or other shares in any co. in 
which they held shares or stock, A to dispose of the 
same, A every premium or profit arising therefrom 
was to be applied by them as if the same were 
income. One of the investments so transferred 
to the trustees consisted of one hundred A nine 
shares in an American financial co. called the 
Northern Securities co., which was formed to 
acquire A hold shares in other corpns., A held a 
large number of shares in, A controlled the policy 
of, two American ry. cos., the Great Northern Ry. 
CO. A the Northern Pacific By. co. In 1904 the 
capital stock of the Northern Securities co. was 
cancelled to the extent of 99 per cent., A in lieu 
of their one hundred A nine shares in that co. the 


trustees of the settlement received thirty-two fully 
paid up shares A a fractional share in the capita 
stock of the Great Northern Ry. co., forty-two 
fully paid up shares A a fractional share in the 
capital stock of the Northern Pacific Ry. co., A 
one fully paid up share A a fractional share in the 
Northern Securities co. In 1905 A 1906 the trus- 
tees received three options to take up new stock 
in respect of the thirty-tw^o shares in the Great 
Northern Ry. co. A of the forty-two shares in the 
Northern Pacific Ry. co., A in exercise of these 
options they paid certain instalments, A in one 
instance sold the right of option. The husband 
having died A there being no children of the mar- 
riage, the wife claimed the proceeds of the options 
as income under clause 11 of the settlement, subject 
to repaying the trustees what had been paid in 
respect of the new shares : — Held: the shares in 
the two railway cos. were not the same shares which 
were transferred to the trustees at the date of the 
settlement, A therefore the trustees were not 
authorised by the terms of the settlement to retain 
them ; the accretions to the shares, by reason of 
the exercise of the options, belonged to the capital 
of the trust estate, A could not be treated as income 
under clause 11 of the settlement. — Re Anson’s 
• Setttj^.ment, l.ovETACE (Rarl) V. Anson, [1907] 
2 Ch. 424 ; 70 L. J. Ch. 041 ; 97 L. T. 472 ; 51 
Sol. .To. 080. 

Annotation Rc Whitfield (1920), 125 L. T. 01. 

(g) Effect of Dissolution of Company, 

2058. Surplus assets — Distribution on dissolution 
— Surplus arising from reserve dividend fund.] — 

An insurance co. by their deed of settlement were 
directed to create a reserve fund, A pay no dividend 
till a specified amount was realised. This provision 
was departed from by the consent of the majority 
of the shareholders, A a bonus was distributed 
every three years. The co. then amalgamated 
with another, A it was agreed that £50 per share 
should be paid upon all shares, A also a propor- 
tionate part of the sui^plus assets. Pltf., who was 
tenant for life of ten shares in the co., claimed the 
share of surplus a.ssets which had been paid over 
to her trustee as part of her annual income : — 
Held : these surplus assets, which must be con- 
sidered as the reserve fund, were capital, A not 
income. — Nicholbonv. Nicholson (18(31), 80 L. J. 
Ch. 617 ; 9 W. R. 67(3. 

Annotation: — Refd. Re Bouch, Bproulo v. Bouch (1885), 

29 Ch. D. 655. 

2050. — — .] — Testator gave his 

residuary estate in trust for his daughter for life 
A then in trust for his son. Part of the residue 
consisted of shares in a limited co., the arts, of 
which provided for the formation of a reserve 
dividend fund out of the annual profits above 
10 per cent, to be applied in supplementing the 
dividend when the annual profits fell below 6 
per cent. After testator’s death the co. went 
into voluntary liquidation A transferred its business 
to a new co. The amount distributable among 
the shareholders in the winding up was sufficient 
to provide a surplus over A above the amount of 
capital paid up on each share. This surplus 
arose from a sum of £20,000 representing the 
reserve dividend fund A a further sum of £17,000 
representing undivided profits : — Held : as between 
tenant for life A remainderman the whole of the 
surplus ought to be treated as capital. — Re 
Armitage, Armitage V, Garnett, [1893] 3 Ch. 


the price of shares sold In the interval 
between two dividends fell to be 
divided between capital & revenue on 


tho basis of the dividend admitted by 
the parties to have been expected at 
the date of sale, & not of the dividend 


ultimately paid. — C ameron's Factor 
V. Cameron (1873), 1 R. (<^. of Sess.) 
21; llHc. L. R. I 
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337 ; 63 L. J. CL. 110 ; 69 L. T. 610 ; 9 T. L. B. 
630 : 7 R. 290, C. A. 

Annotations He Sale, Nisbet v. Phllp, [1913] 2 

Ch. 697 ; He Thomas, Andrew v. Thomas, [1916] 1 C'h. 

383. Refd. Re Grundy, Grundy u. Holme (1917). 117 L. T. 

470 ; Re OjfUvie, Ogllvie v. Ogllvle (1919), 88 L. J. Ch. 

159. Mentd. I. K. Comrs. v. Burrell, [1924] 2 K. B. 

52. 

2060. Distribution down to dissolution.] — 

Testator at the date of his death hold certain shares 
in the A. co. In 1905 that co. sold & transferred 
its assets to the C. co. ; & in 1909 it was resolved 
at an extraordinary general meeting to wind up 
the A. CO., & the liquidation was still proceeding. 
Since testator’s death the trustees of his will had 
received various sums & various distributions of 
shares of the C. co. in respect of the shares of the 
A. CO. held by the trustees. The A. co. had power 
to distribute excess of capital as dividends : — 
Held : all distributions down to the winding-up of 
the A. co. were income & all payments received 
since the liquidation were (;apital. — Re Palmer, 
Palmer v. Cassel (1912), 28 T. L. R. 301 ; 50 
Sol. Jo. 303. 

2061. Distribution after dissolution.] — Re 

Palmer, Palmer v, Cassel, No. 2000, ante, 

N. Trees and Timhcr, 

See, generally. Agriculture, Vol. II., pp. 79-87, 
103, 104, Nos. 585-081, 838-840, 842, 844, 840-849. 

2062. Sale of timber — Interest on proceeds.] — 
Lewis v, Cray (1798), cited 19 Ves. at p. 423 ; 
34 E. R. 574. 

Annotations: — Apld. Wickham v. Wickham (1815), 19 Vcb. 

419 ; Tooker v, Annesley (1832), 5 Sim. 235. Refd. 

Dash wood v. Magrniac, [1891] 3 Ch. 306. 

2063. .] — Osborne?;. Osborne (1814), 

cited 19 Yes. at p. 423 ; 34 E. R. 574, L. O. 
Annotations : —Folld, Wickham v. Wickham (1815), Coop. 

G. 288. Apld. Tooker v, Anncfaley (1832), 5 Sim. 235. 

2064. .] — By a will which came into 

operation subsequently to the passing of Apportion- 
ment Act, 1834 (c. 22), real estate was devised to 
A. for life, subject to impeachment for waste, with 
remainder to B. for life without impeachment for 
waste, with remainders over. With the sanction 
of the ct. timber on the estate was cut down & 
sold, & the proceeds of sale invested ; & the divi- 
dends were ordered to be paid to A. during his 
life. — JODRELL V, JODRELL (1869), L. R. 7 Eq. 
461 ; 38 L. J. Ch. 507 ; 20 L. T. 349 ; 17 W. R. 
602. 

O. Trust for Sale, 

2065. Investment of proceeds of sale — Purchase 
of lands — Income until investment.] — Testator 
devised real estates to trustees upon trust for A. 
during his life, with remainder over ; & he gave 
the residue of his pei*sonal estate to the same trus- 
tees, upon trust, with all convenient speed, to 
purchase lands to be conveyed to the same uses 
as the devised estates, & until the purchases be 
made, upon trust to lay out the money on securi- 
ties, & pay the dividends to those, who, if lands had 
been bought, would have been entitled to the 
rents : — Held : the tenant for life is entitled to the 
dividends accruing upon the clear residue of the 
personal estate within the year after testator’s 
death. — Angerstein v, Martin (1823), Turn. & R. 
232 ; 2 L. J. O. S. Oh. 88 ; 37 E. R. 1087, L. 0. 
Annotations: — Consd. Hewitt v. Morris (1824), Turn. & 11. 

241 ; Stair v. MacGiU (1827), 1 BU. N. S. 662 ; Douglas 


V. Congreve (1836), 1 Keen. 410 ; Taylor v, Clark (1841), 
Hare, 161. Apld. Maepherson v. Maepherson (1852), 
19 L. T. O. S. 221 ; Bulkeloy v. Stephens (1863), 3 New 
Rep. 105. Consd. AUhusen v. Whittell (1867), L. R. 4 
Eq. 295. Refd. Caldecott v. Caldecott (1842), 1 Y. & C. 
Ch. Cos. 312 ; Morgan v, Morgan (1851), 14 Beav. 72 ; 
Morloy v, Mendham (1856), 2 Jur. N. S. 998. 

2066. .] — Testator directed his 

residuary estate to be laid out in the purchase of 
land, as soon as a convenient purchase could be 
found, in the county of York, which, upon a fair 
letting, would produce a yearly rent equal to 
3i per cent, upon the amount of the purcliase- 
money, &, in the meantime, the interest of his 
residuary estate to be accumulated. The tenant 
for life will be entitled to the interest of the 
residuary estate, from the end of one year after 
testator’s death, until it is laid out as directed. 
— Kilvington V, Gray (1825), 2 Sim. & St. 396 ; 
4 L. J. O. S. Ch. 80 ; 57 E. R. 397. 

Annotation : — Consd. Clifton v, Cockburn (1834), 3 My. & 
K. 76. 

2067. - -.] — Testator after directing 

the payment of his debts, gave certain sums to his 
exors. in trust for certain charities, & then after 
making a specific bequest, he gave all the residue 
of his real & personal estate to liis exors. in trust 
to invest all such moneys as should be uninvested 
at his death, also all liis mtges., shares in the 
Liverpool Gas Light, & other cos., etc., that could 
be immediately sold without disadvantage, & 
otherwise as soon as may be in such manner, 
whether in the jjurchase of lands as they shall 
judge most advantageous, & convenient to the 
estates “ I already possess ” ; & he directed his 
cxoi's. to receive the interest, rents, & profits from 
aU his real &; personal, until converted into real, 
estate, & after deducting expenses to pay over the 
residue to F. for life, & after her decease, etc. 
The pure personalty was not sufficient to pay all 
the legacies, & there was a delay of four or five years 
in converting the personalty : — Held : P. the 
tenant for life, was entitled to the income of the 
residuary estate in specie, till conversion. — 
Sparling v, Parker (1846), 9 Reav. 524; 16 

L. J. Ch. 57 ; 7 L. T. O. S. 465 ; 10 J-iu*. 448 ; 50 
E. R. 446. 

2068. Authorised securities — Income until 

investment — Whether income of unproductive pro- 
perty included.] — Devise & bequest of residuary 
real & personal estate to trustees, upon trust, with 
all convenient speed to sell the real estate, & such 
part of the personal estate as was in its nature 
saleable, but the mode & time of sale & of settling 
& adjusting accounts & of requiring payment of 
what should be due to testator to be left entirely 

I to the discretion of the trustees, until such sale, &; 
tlie final adjustment of his co-partnership accounts, 
the rents & income of the real & personal estate 
remaining unsold, & the interest on any debt or 
debts owing to testator, to be paid to the same 
persons & in the manner du'ected with respect to 
the income of the estate when invested. Testator 
gave the produce of his real & personal estate to 
his two daughters for their lives, with remainder 
over ; & he recommended each of his two daughters 
to pay £25 a year out of her moiety of the income of 
his estate for the education & maintenance of his 
nephew, until the nephew attained twenty-one 
years ; — Held : there being no improper delay in 
the conversion of the estate, the daughters of 


PART X. SECT. 4. SUB-SECT. 3.— N. 

o. Sale of timber.] — Annesley v. 
Annesley (1918), 52 I. L. T. 189.— 

IR. 

p. .] — The rule as to the profits 

of open mines & quarries oaimot be 
applied by analogy to land ; 


& a tenant for life Impeachable for 
waste is therefore not entitled to the 
proceeds from the sale of timber 
obtained from bush land forming part 
of the estate. The royalties received 
as purchaso-money in i*OBpcot of such 
sale form part of the capital of the 
trust estaw. Such lands are not, 


because of such royalties, “ inoome- 

S roducing property, ” & the tenants for 
fe are not entitled, while such lands 
remain imoonverted, to on ollowanoe 
out of such royalties on the capital 
value of such property. — Qoss v, 
SUCKUNQ (1910), 30 N. Z. L. R. 543.— 
N.Z. 
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Settlements. 


Sect, 4 . — Right to income: Sub-sect, 3, 0.| 

testator, as tenants for life, were entitled to the 
income actually pjroduced by the residuary estate 
during the interval before the sale or realisation 
of the whole of such estate, <fc the investment 
thereof according to the directions in the will ; 
but they were not entitled, during the interval, 
to any interest upon such parts of the residuary 
property, or on the value of such parts thereof as 
were unproductive. — Mackie v, Mackib (1845), 
5 Hare, 70 ; 9 Jui*. 763 ; 67 E. R. 831. 

AnnotaUons : — Apld. RowUs v. Bebb, Re Bowlb?, Walters v. 
Treasury Solicitor, [1900] 2 Ch. 107. Refd. Johnston v, 
Moore (1858), 31 L. T. O. S. 353 ; Lean v. Lean (1875), 
32 L. T. 305 ; Re SheiTy, Sherry v. Sherry, [1913] 2 Ch. 
608. 

2060. Sale postponed by court — Residue com- 
prising life annuities — & policies securing capital 
value of annuities.] — Part of a residuary estate, 
setthid on one for life, with remainder to her issue, 
consisted of life annuities ^ policies on the lives 
for securing the principal money. The ct. seeing 
it for the benefit of all parties, refrained from 
ordering a sale, but directed the policies to be kept 
up, so as to secure the principal, & that the 
surplus annuities should be paid to the tenant for 
life.— Glengall v. Barnard (1842), 5 Beav. 245 ; 
49 E. R. 571 ; on appeal, suh nom. Thynne (Lady) 
V, Glengall (Earl) (1848), 2 H. L. Cas. 131. 
AnnotcUicms : — Retd. Beckton v. Barton (1859), 27 Beav. 
99 ; Montefiore v. Guedalla (1859), 1 De G. P. & J. 93 ; 
Coventrj” t?. Chichester (1864), 2 Hem. & M. 149 ; Chichester 
V. Coventry (1867), L. R. 2 H. L. 71 ; Dawson v. Dawson 
(1867), L. R. 4 Eq. 504 ; Nevin v. Drysdale (1867), L. R. 
4 Eq. 517 ; Russell r. St. Aubyn (1876), 2 Ch, D. 398 ; 
Re Tussaud’s Estate, Tussaud v. Tussaud (1878), 9 Ch. D. 
363 ; Re Blundell, BlundeU v, BlundeJl, fl906] 2 Ch. 
222 : JU Heather, Pumfrey v. Fryer, [1906] 2 Ch. 230. 
Bfenld. Warden t*. Jones (1857), 23 Beav. 487 ; Camrbell 
V. Campbell (1866), L. R. 1 Eq. 383 ; Murphy v. Boese 
(1876), L. R. 10 Exch. 126 ; Crichton v, Crichton, [1895] 
2 Ch. 853 ; Bell v. Balls, [1897] 1 Ch. 663. 

2070. Discretionary power of sale — Part of estate 
unproductive — Income until sale.]— (1) Testator 
devised estates in trust for his wife for life, & he 
gave the trustees a discretionary power of sale. 
Part of his estate consisted of unproductive build- 
ing giDund, which remained unsold for some years : 
— Held : the tenant for life was only entitled to the 
actual rents of the propeiiy until sold ; but she 
would have been entitled to interest on the value, 
if the tioist for sale had been absolute. 

(2) The periodical payments of an annuity, for 
which testator was liable held payable by the 
tenant for life &: remainderman under his will, in 
proportion to the values of their respective 
interests in the estate, the property having, for 
some years, been unproductive. — Yates v. Yates 
(1860), 28 Beav. 637 ; 29 L. J. Ch. 872 ; 3 L. T. 9 ; 
6 Jut. N. S. 1023 ; 54 E. R. 511. 

Annotations : — As to (2) Consd. Re Muflett, Joues r. Mason 
(1888), 39 Ch. D. 534. Folld. Re Dawson, Arathoon v. 
Dawson, [1906] 2 Ch. 211. Generally, Retd. Re Bacon, 
Grissel v. Leathes (1893), 62 L. J. Ch. 445 ; Re Bearie, 
Searle v. Baker, [1900] 2 Ch. 829. 

2071. Absolute trust for sale — ^Part of estate un- 
productive — Interest on value.] — Yates v, Yates, 
JSTo. 2070, ante. 

2072. Power to postpone conversion — Income to 
be applied in same manner as proceeds of conver- 
sion — Unauthorised & hazardous investments.] — 

Testator directed his trustees to get in & convert 
all his residue with aU convenient speed, & invest 
in certain permanent securities, & pay the income 
to one for life, with remainder over ; & then gave 
power to his trustees to suspend the conversion 
& sale as long as they should think proper, & 
directed that in case of any such suspension, the 
income of his estate in its actual investment should 
go as he had directed concerning the income of 


the estate got in & held in trust. The trustees 
had not up to the time of filing the bill, a period 
of more than two years, sold any part of testator’s 
estate, which consisted in large part of leaseholds 
& other terminable securities ; — Held : the tenant 
for life was entitled t/O the actual income produced, 
& not to the amount which the estate, if converted, 
would have produced, there being no suggestion 
of any fraudulent favour shown by the trustees to 
the tenant for life at the expense of the remainder- 
man. — Morley V, Mendham (1856), 2 Jm. N. S. 
998. 

2073. .] — Waterh V, Waters 

(1876), 32 L. T. 306, n. 

2074. .] — Testator left his real 

& residuary personalty to his trustees & exors. on 
trust to sell “ if they should think proper,” & 
invest the proceeds as directed, & hold the trust 
funds on trust for his wife for life, with remainder 
to his daughter ; the income till conversion to be 
applied in the same manner as the income of the 
purchase-money. The trustees were authorised 
to postpone such sale for such period as they “ in 
their free discretion should think fit.” 

Pai-t of testator’s estate consisted of shares in 
a bank of unlimited liability, & of foreign bonds. 

Testator carried on the business of a chemist, 
which business was, shortly after his death, pur- 
chased by one of his exors. at a valuation, the 
judge held that the sale must be set aside, & the 
exor. account for profits with just allowances, but 
no salary ; <fe the tenant for life was only entitled 
to the income of the fund arising from the profits. 

On appeal, by a compromise, the sale was con- 
firmed, but the ct. intimated that in such a case 
if the sale were confirmed the exor. would take the 
profits ; but if it wei*e set aside, the temint for life 
would bo entitled to them as income. — Re Nor- 
rington, Brindley v. Partridge (1879), 13 Ch. 
D. 654 ; 28 W. R. 711, C. A. 

Annotations : — Consd. Re Crowthcr, IVIidgley i’. Crowther 
(1895), 64 L. J. CJb. 637. Refd. Re Irwin, Barton v. 
Irwin (1895), 39 So]. Jo. 233. 

2075. No direction as to Income — Un- 

authorised & hazardous investments.] — Testator 
gave the residue of his personal estate to trustees, 
directing them to convert it into money, & invest 
the proceeds in govt, or real securities, of which 
they were to stand possessed, upon trust for A. 
during her life, &, after her death, for B. The 
trustees permitted a share, which testator had in an 
Indian loan, bearing interest at 10 per cent., to 
remain for several years on that security, during 
which time they paid to A. the interest at 10 per 
cent,, which it yielded annually ; & the loan being 
afterwards paid off, they invested the money in the 
3 per cents, at a time when the funds were so low, 
that the amount of stock purchased was con- 
siderably greater, than if the conversion had taken 
place at the end of a year from testator’s death : — 
Held : the tenant for life was not entitled to the 
actual interest, which the money yielded, while it 
remained on the Indian security, but only to the 
dividends of so much 3 per cent, stock as would 
have been purchased with it at the end of a year 
from testator’s death. — Dimes v, Scott (1828), 4 
Russ. 196 ; 38 E. R. 778, L. 0. 

Annotations: — Oonsd. Douglas v. Congreve (1836), 1 Keen, 
410 ; Taylor v. Clark (1841), 1 Hare, 161 ; Sutherland v, 
Cooke (1844), 1 Coll. 498. FoUd. Morgan v, Morgan 
(1851), 14 Beav. 72. Consd. Moopherson v, Maephorson 
(1862), 19 L. T. O. S. 221. Dista. Morley v, Mendham 
(1856), 2 Jur. N. S. 998. Consd. Holgate v. Jennings 
(1867), 24 Beav. 623 ; Stroud e. Gwyer (I860), 28 Beav. 
130 ; Yates v, Yates (I860), 28 Beav, 637 ; Soholefleld 
V, Redlem (1863), 32 L. J. Ch. 627. Distd. Bulkeley v, 
Stephens (1863), 3 New Hep. 106. Apld. Brown v, 
G^atly (1867), 2 Ch. Apo, 761. Refd. Caldecott v. 
Caldecott (1842), 1 Y. & d Ch. Cas. 312 ; Wastell v. 
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Le^e, Carto ». LesUe (1844), 13 L. J. Ch. 205 : Band 
^ F^ell (1855), 7 De G. M. & G. 628 ; Be Llawallyn’a 
T-Tw Boav. 171 ; Anderson v. Read (1874), 


ZZ^^Z X 9 M, f AMUeVi-OUXl V» AWVCI/U. I i O I » 

Chaytor, Chaytor v. Horn (1904), 92 
h T.* ' §1^® Chalne, [1908] 1 Ch. 622 ; Me McEuen, 

MoEuen v, Phelps, [1913] 2 Oh. 704, 


2070. With consent of tenant for life.] — B. 

by will gave all his residuary estate to the Public 
Trustee upon trust with the consent of his wife to 
sell & convert with power with the like consent to 
postpone sale & conversion for such time as he 


should think lit & to hold the proceeds upon trust 
with such consent as aforesaid to invest the same 


upon specified investments & to pay the income to 
his wife during her life. Testator’s estate com- 
prised investments not authoiised by his will which 
produced a larger income than 4 per cent. : — 
; as both conversion <fc postponement of 
conversion were subject to the wife’s consent her 
position was the same as if conversion was post- 
poned by the will until after her death & she was 
entitled to the income in specie. — J?e Booers, 
Public Trustee v. Bogers, [19151 2 Ch. 437 ; 84 
L. J. Ch. 837 ; 113 L. T. 916 ; 60 Sol. Jo. 27. 


Interest until conversion.! — See Equity, 

Vol. XX., pp. 368-370, Nos. 1062-1074. 


2077. Postponement without Impropriety ~ In- 
come untU sale.] — Where by a will or settlement 
property is directed to be sold & converted & the 


proceeds held in trust for one for life & then for 


others, &, either in exercise of a power of po.st- 
ponernent or without any impropriety, the sale is 
postponed, the person entitled to the life interest 
in the proceeds is, as J'cgards real estate, entitled 
to the rents & profits thereof until sale, & is con- 
sequently to be deemed to be the tenant for life 
thereof within Settled Land Act, 1882 (c. 38), 
s. 03.— Searlb, Searle v. Baker, [1900] 2 Ch. 
829 ; 69 L. J. Ch. 712 ; 83 L. T. 364 ; 49 W. B. 
44 ; 44 Sol. Jo. 716. 


Annototions Folld. fte Darnlcy, Clifton v. Damley, [1907] 
1 Ch. 159 ; iiee Ohver. Wilson v. Oliver, [1908] 2 Ch. 74. 


2078. — .] — 1)., who died on Oct. 31, 

1900, by Ilia will, dated Jan. 26, 1899, left all his 
residuary real & personal estate upon trust for 
sale &, in the event of his dying leaving issue, 
which event happened, to invest & pay the income 
of his wife for life, & after her death for his children 
at twenty-one or maiTiage. 

By lease dated in tlie year 1897 he had demised 
to W. (inter alia) aU the strata of chalk lying 
under certain lands at O. for the term of twenty- 
one years from Sept. 29, 1895, determinable at 
the end of the seventh or fourteenth year, with 
power to during the demise to require to have 
additional chalk land on notice, which further 
pieces of chalk land were from time to time to be 
allotted to W. on his paying by way of considera- 
tion for the purchase of the chalk & other materials 
£900 per acre until the whole of the same should 
be dug out. 

The trustees under testator’s will having 
received various sums for chalk land pursuant to 
the lease, asked by a summons, to wliich testator’s 
infant daughter, by her next friend, & his widow 
were parties, the directions of the ct. whether the 
sums so received should be treated by them as 
capital or income : — Held : the sale having been 
postponed without any impropriety, the rents & 
profits of real estate until sale were payable to the 
person who would be entitled to the income of the 
proceeds of sale. — Re Darnley (Earl), Clifton 
V , Darnley, [1907] 1 Ch. 159 ; 76 L. J. Ch. 58 ; 
96 L. T. 706 ; 23 T. L. B. 93 ; 61 Sol. Jo. 82. 


AnnoioMon : — FoUd. Rt Oliver, Wilson v, Oliver, [1908] 
2 Ch. 74. 


2079. ,] — When by a will real & 


I 


personal estate are directed to be sold & converted 
& the proceeds held in trust for one for life & then 
for others & without any impropriety the sale is 
postponed, the tenant for life of the proceeds is 
entitled to the rents & profits of the real estate 
until sale. — Re Oliver, Wilson v. Oliver, [1908] 
2 Ch. 74 ; 77 L. J. Ch. 647 ; 99 L. T. 241. 

2080. Power to retain investments — No direction 
as to income.] — Green v. Britten (1863), 1 De G. 
J. Sd Sm. 649 ; 46 E. B. 257, L. JJ. ; subsequent 
proceedings (1867), 16 L. T. 825. 

Annotations: — Distd. Brown v. Gellatly (1867), 2 Ch. App. 
751. Coxisd. Cooper v. Laroche (1869), 38 L. J. Ch. 691 ; 
Lambert v. Lambert (1872), 27 L. T. 69. Apld. Re 
Lambert, Lambert v. Lambert (1892), 36 Sol. Jo. 327. 
Reid. Lewis v. Mathews (1866), L. H. 2 Eq. 177 ; Massy 
V. Kowen (1869), L. R. 4 H. L. 288 ; Lean v. Lean (1875), 
23 W. R. 484 ; Thursby v. Thursby (1875), L. R. 19 Eq. 
395 : Gow V. Forster (1884), 26 Cb. D. 672 ; Re Thomas, 
Wood t?. Thomas, [1891] 3 Ch. 482. 

2081. Unauthorised Investments — Not 

of wasting nature.] — Testator empowered his 
trustees at their discretion to continue all or any 
part of his personal estate in the state or invest- 
ment in or upon which the same should be at his 
death, or otherwise to convert the same, & to 
invest the proceeds in the names of the trustees in 
certain specified securities. At the death of 
testator part of his personal estate consisted of 
securities not of a wasting nature & not specifically 
authorised. In an action for the administration 
of the estate the chief clerk found that some of 
these securities were proper to be continued, &; 
that others were proper to be called in : — Held : 
the tenants for life under the will were entitled to 
receive in specie the income of those unauthorised 
securities which were retained, & which were not 
of a wasting nature . — Re Sheldon, Nixon v. 
Sheldon (1888), 39 Ch. D. 50 ; 58 L. J. Ch. 25 ; 
59 L. T. 133 ; 37 W. B. 26. 

Annotations: — Ck>nsd. Re Thomas, Wood v, Thomas, [1891] 
3 Ch. 482 ; Jie Bates, Hodgson v. Bates, [1907] 1 Cb. 22 
Folld. Me Wilson, Moore v. Wilson, [1907] 1 Ch. 394. 
Consd. lie Nicholson, Eade v. Nicholson (1909), 78 L. J. 
Ch. 516. 

2082. .] — Testator, by will, gave 

his residuary personal estate & effects to tiTistees, 
upon trust to convert the same & invest the pro- 
ceeds of sale as therein mentioned, with power in 
their absolute discretion to retain any existing 
securities or property at the time of his death 
unconverted for such period as they should tliink 
fit ; & declared that his trustees should stand 
possessed of the “ stocks, funds, shares, & seemities 
for the time being constituting or representing the 
residuary pereonal estate & effects hereinbefore 
bequeathed, &; the income thereof,” in trust to 
pay the income to certain tenants for life, with 
remainders over. At testator’s death part of liis 
personal estate consisted of American railroad 
bonds repayable at par at a fixed date, but bearing 
a high rate of interest, <fc now commanding a con- 
siderable premium in the market. These were not 
authorised investments by the investment clause, 
but had been retained unconverted by the trustees 
under the power to retain existing securities ; — 
Held : the tenants for life were entitled to the net 
income of the unconverted property. — Re Thomas, 
Wood v. Thomas, [1891] 3 Ch. 482 ; 60 L. J. Ch. 
781 ; 65 L. T. 142 ; 40 W. B. 76. 

Annotations: — Consd. Hope v. D*Hedouville, [1893] 2 Cb. 
361 ; Me Chaytor, Chaytor v. Horn, [1905] 1 Cb. 233. 
Folia. Me Godfree. Godfree v. Godtree, [1914] 2 Cb. 
110. Reid. Me Whitehead, Peacock v. Lucas, [1894] 1 
Cb. 678 ; Me Bates, Hodgson v. Bates, [1907] 1 Cb. 22. 

2088. .] — Re Lynch Blosse, 

Bichards V . Lynch Blosse (1890), 43 Sol. Jo. 
297. 

Annotation : — Folld. Be Woods, GabeUinl v. Woods, [1904] 
2 Cb. 4. 
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Settlements. 


SecL 4» — Right to income: Siib-sect, 3, c£: /*. (a).] 

2084. Continuation of estate in busi- 

ness — With consent of tenant for life] — Re Lam- 
bert, Lambert V. Lambert (1892), 36 Sol. Jo. 327. 

2085. Direction as to income.] — Schole- 

FIELD r. Redfern, No. 2143, post. 

2086. Unconverted reversionary interest — Not 
sold until falling into possession.! — Bequest of a 
residue, including a reversionary interest in stock 
expectant on lives, to trustees, upon trust to con- 
vert when they in their discretion should think 
tit ; & to apply so much as they should think fit 
of the income in the maintenance of tenant for 
life during minority; & then to pay the whole 
income to him, with a gift over of the principal. 
The trustees, in the proper exorcise of their dis- 
cretion, did not sell the reveraionary interest, which 
fell in nineteen years after testator’s death, & 
fourteen years after the majority of the tenant for 
life : — Held : the rights of the tenant for life were 
not affected by the fact of no sale having been 
made ; & he was entitled to the income on the 
value of the stock a year after testator’s death, 
calculated on the actual dm^ation & not on the 
then probabihty of the duration of the lives on 
which the reversion was expectant. — WiijvINSon 
r. Duncan (1857), 23 Beav. 469 ; 26 L. J. Ch. 495 ; 
29 L. T. O. S. 35 ; 3 Jur. N. S. 530 ; 5 W. R. 398 ; 
53 E, R. 184. 

Annotations : — j^ld. Beavan v. Beavan (1869), 24 Ch. 1). 
649, n. ; lie HoUebom*, llollebono v. Hollobone, 11919J 
2 Ch. 93. 

2087. .]— Beavan v. Beavan (1869), 

24 Ch. D. 649, n, ; 52 L. J. Ch. 901, n. ; 49 L. T. 
263, n. ; 32 W. R. 363, n. 

Annotations: — ^FoUd. Re Chcsstei'flehrb Trusty (1883), 24 
Ch. D. 643, APld. lie Hobson, Walkor v. Appach (1885), 
65 L. J. Ch. 422 ; He HoUobono, llollebone v. Hollobone, 
11919J 2 Ch. 93. Refd. lie Woods, Gabellijii Woods, 
11904] 2 Ch. 4 ; JUc Evaiifa’ Will Trusts, I^ickermgr. Evans, 
11921) 2 Ch. 309. 

2088. — — .] — Wlicre reversionary pro- 

perty is allowed to remain uusold until it falls into 
I>ossession, the estate of a tenant for life of tlie 
property under a will who dies before it falls into 
possession is entitled to have paid to it, in respect 
of interest, out of the property, 4 per cent, upon the 
value of the reversion, commencing at the end of 
a year from testator’s death, & calculated ux)on 
the assumption that it was to faU in on the day 
when it actually did fall in. — Wright v. Lambert 
(1877), 6 Ch. D. 649 ; 26 W. B. 206. 

Annotation : — Refd. lie Flower, Matheson r. Goodwyn 
(1890), 62 Ji. T. 216. 

2089. Trust for sale at life tenant’s death. j — 

Testatcjr having, a few days before the date of his 
will executed a deed of i)artnei’sliip, whereby 
certain “ annual sums,” “ rents ” “ royalties ” 

were payable to him out of the partnership pro- 
perty, by liis will gave all the residue of liis real 
& personal estate to trustees upon trust to receive 
“ the rents dividends interest & annual proceeds 
thereof,” & pay the same to his wife for life. After 
the wife’s death the residuaiy estate was to be 
sold ; & there was a subsequent proviso giving the 
trustees a discretionary power of conversion in her 
lifetime : — Held : the widow was entitled in specie 
to the annual income of testator’s estate as it 
existed at the time of his death. — Greaves v. 
8MITH (1874), 29 L. T. 798 ; 22 W. R. 388. 

Trust for sale of lands — Mesne rents.] — See 
Equity, Vol. XX., pp. 376, 377, Nos. 1134-1 142b. 

P. Wasting Property and Unauthorised Investments, 
(a) In General, 

Duty of trustee to convert generally,]— 

Trusts & Trustees ; Wills. 


2090. Necessity for conversion into permanent 
securities — Settlement by will.] — General rule, that 
where personal property is bequeathed for hfe 
with remainders over, & not specifically, it is to 
bo converted into the 3 per cents, subject in the 
case of a real security to an inquiry, whether it 
will be for the benefit of all parties ; & the tenant 
for life is entitled only upon that principle. 

There is a general rule, that these perishable 
funds are to be converted in such a way as to pro- 
duce capital, bearing interest ... & the advan- 
tage, if any, ought not to accrue to the tenant for 
life (Lord Eldon, C.). — Howe v, Dartmouth 
(Earl), Howe v. Aylesbury (Countess) (1802), 
7 Ves. 137 ; 32 E. R. 56, L. C. 

Annotations: — Distd. Holland v. Hughes (1809), 16 Ves. 
111. Apld. Dimes v. Scott (1828), 4 Russ. 195 ; Alcock 
Sloper (1833), 2 My. & K. 699 ; Mills v, MlUs (1835), 

7 Sim. 501. Distd. Pickering v. Pickering (1839), 4 My. 
& Or. 289. Apld. Hinves v. Hinves (1844). 3 Hare, 609. 
Distd. Cafe v. Bout (1845), 5 Haro, 24. Apld. Chambers 
V. Chambers (1846), 15 Sim. 183 ; Plckiip v. Atkinson 
(1846), 4 Hare, 624. Distd. House v. Way (1848), 18 
L. J. Ch. 22 ; Milne v. Parker (1848), 17 L. J. Ch. 194. 
Consd. Cotton v. Cotton (1850), 14 Jur. 950 ; Morgan r. 
Morgan (1851), 14 Boav. 72. Apld. Blann v. Bell (1852), 
2 l)e G. M. & G. 775 ; Meyer v. Simonseu (1852), 5 Do G. 
Sl Sm. 723. Distd. Bate v. Hooper (1855), 5 De G. M. 6c G. 
338 ; Baud v. Fardell (1855), 7 De G. M. & G. 628 ; Hopo 
V. Hopo (1855), 1 Jur. N. S. 770. Apld. Gm'uoy v. Gurney 
(1855), 3 W. R. 353. Consd. Cranley y. Dixon (1857), 23 
Beav. 512. Distd. Simpson v. Lester (1858), 33 L. T. 
O. S. 6. Consd. Craig v. Wheeler (1860), 29 L. J. Ch. 
374 ; Stroud r. Gwyor (i860), 28 Beav. 130; Bulkeley 
r. Stephens (1863), 10 L. T. 225. Apld. Pidgeon v. 
.Sponcor (1867), 16 L. T. 83. Distd. lie Sewell’s Estate 
(1870), L. IL 11 Eq. 80 ; Greaves v. Smith (1874), 29 
L. T. 798. Apld. Tlckncr v. Old (1874), L. R. 18 Eq. 
422. Distd. Lean r. Lean (1875), 32 L. T. 305 ; Thursby 
V. Thursby (1875). L. R. 19 Eq. 395 ; Waters v. Waters 
(1875), 32 L. T. 306, n. Apld. Macdonald v. Irvine (1878), 

8 Ch. D. 101 ; lie Smith’s Estate, Clifford v. WashJugtoii 
(1879), 4 8 L. J. Ch. 205. Distd. Gray v. Siggors (1880), 
15 Ch. D. 74 ; He Leonard, Theobald v. King (1880), 
43 L. T. 604 : He Pitcairn, Brandroth v. Colvin, [1896] 
2 Ch. 199. Apld. lie Game, Game v. Young. U897] 1 
CJi. 881. Consd. lie Bland, Miller r. Bland, 11899] 2 Ch. 
336. Distd> lie llammersley, Heasinan v. Hammorsley 
(1899), 81 L. T. 150. Apld. I’ardoe y. Pardoe (1900), 
82 L. T. 547. Distd. He Van Straubenzee, Boustead v. 
(’ooper, 11901] 2 Ch. 779 ; Stauier v. Hodgkinson (1903), 
73 L. J. Ch. 179. Consd. He Woods, Gabellinl v. Woods, 
11904] 2 Ch. 4. Distd. lie Bentham, I’earce y. Bontham 
(1906), 94 L. T. 307 ; He Bates, Hodgson y. Bates, 11907] 

1 Ch. 22 : Hr NiehoJson, Eade y. Nicholson, [1909] 2 Ch. 
111. Apld. He Waroham, Wareham v. Brewin. [1912] 

2 Ch. 312. Distd. He Chartoris, Charteris v. Biddulph, 
11917] 2 Ch. 379 : He Evans’ Will Trusts, IMckering v. 
Evans, [1921] 2 Ch. 309 ; lie CoreUi (1925), 69 Sol. Jo. 
525. N.F. lie Brooker, Brooker v, Brooker (1926), 70 
Sol. Jo. 526. Apld. He TroUopo’s Will Trusts, PubUo 
Trustee 1 ?. Trollope, [1927] 1 Ch. 596. Refd. Spoug v. 
Spong (1827), 1 Y. 6c J. 300 ; Clough v. Bond (1838), 

3 My. ix, Cr. 490 ; Sutherland v. Cooke U844), 1 Coll. 
498; Simpson v. Earles (1817), 11 Jur. 921; Prender- 
ga.st V. l^rendergost (1850), 3 H. L. Cas. 195 ; Johnston 

Moore (1858), 27 L. J. Ch. 453 ; Morres v. Hodges 
(1860), 27 Beav. 625 ; Ibbotson.v. Elam (1865), L. R. 
1 Eq. 188 ; Craven v. Craddock (1809), 20 L. T. 638 ; 
He llagshaw’s Trusts (1877), 46 L. J. Ch. 507 ; He 
ChancelJor, Chancellor v. Brown (1884), 53 L. J. Ch. 
443 ; He Thomas, Wood v. Thomas, [1891] 3 Ch. 482 ; 
He Armit-age, Armltage v. (laruott, I1893J 3 Ch. 337 ; 
He Gosquoine, Gosquoine v, Gasquoine, 11894] 1 Ch. 
470 ; He Whitehead, Peacock v. Lucas. 11894] 1 Ch. 
678 ; He Nicholson, Nicholson v. Nicholson, [1895] W. N. 
106 ; lie Hubbuck, Hart v. Stone, [1896] 1 Ch. 754 ; 
Rowlla V. Bebb, He Rowlls, Walters v. Treowsury Solicitor, 
[1900] 2 Ch. 107 ; He Chaytor, Chaytor v. Horn, [1905] 

1 Ch, 233 ; Slade v. Chaino, [1908] 1 Ch. 522 ; lie Tedlio, 
Holt V. Croker (1922), 91 L. J. Ch. 316 ; Re Ban*att, 
National Provincial Bank v, Barratt, [19251 Ch. 650. 
Mentd. Robertson v. Broadbent (1883), 8 App. Cas. 812 ; 
I. R. Comrs. v. Blott, I. R. Coiurs. v. Greenwood, [1921] 

2 A. C. 171. 

.] — See WiLi^. 

2091, Settlement by deed.] — Husband & 

wife covenanted to vest in the trustees of their 
settlement, upon the trusts thereof, “ all property 
which should come to her absolutely, & not bound 
by any trust or provision, otherwise than for her 
absolute use” : — Held: (1) property bequeathed 
to her “ for her separate use absolutely ” was 
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bound by the covenant ; (2) leaseholds & chattels 
bound by the covenant were to be enjoyed in 
specie & unconverted. — M ilford v. Peilf (1854), 
17 Beav. 602 ; 2 W. 11. 181 ; 51 E. R. 1109. 
Annotatums : — As to (1) Befd. IlaniHilen v. Smith (1854), 

2 Drew. 298. Ah to (2) Reid. He Van Straubenzoe, Bou- 

stead V. Cooper, [1901] 2 Ch. 779. 

2092. .] — A settlement contained the 

usual covenant by the husband & wife to assign 
after-acquired property of the wife to f^rustees 
with a proviso that it should be lawful for the 
trustees, at the re(iuest of the husband <fc wife 
during their joint lives, & of the survivor during 
his or her life, & afterwards at the discretion of 
the trustees, to sell A dispose of such property 
<?e invest the proceeds upon the trusts of the settle- 
inent. '3''he wife afterwards became entitled to 
leaseholds & specific {lersonal chattels : — Held : 
the trustees were not for the present to convert 
these things without the request in writing of the 
husband & wifi*. 

1 am not aware of any caso in which the pi-in- 
ciple of Howe v. Dartmouth (Dari), Howe v. Ayles- 
bury {Countess), No. 2090, ante, has been ai^pfied 
to a settlement which is a contract between the 
parties (Kindersley, V.-C.). — Hope v. Hope 
( 1855), 1 Jur. N. S. 770 ; 8 \V. R. 617. 

Anvotution : — Consd. Hr Van Straubenzoe, Boustead v. 

Cooper, 11901) 2 Cb. 779. 

2093. .] -The rule in Howe v. Dart- 

mouth {Earl), Howe v. Aylesbury {Countess), No. 
2090, ante, thi* corollary established in He 
CJi ester field's {Earl) Trusts, No. 228<S, post, resxiect- 
ing the ap]>ortionm(*nt between tenant for life 
<Sc those absolutely entitled in remainder of a 
rovei'sionary fund which falls into jiossession, 
has no apiilication wh(‘r(‘ the fund is subject to 
the trusts of a marriage settlement . — Re Van 
Straubpjn/ee, Boustead V. Cooper, llOOlj 2 
Ch. 779; 70 E. J. C\i. 825; 85 L. T. 511; 17 
T. L. R. 755 ; 45 Sol. Jo. 738. 

A^iiiotuiion Refd. He Nicholson, Eade v. Nicholson, [1909] 

2 Ch. 11 J. 

Power to postpone conversion — Direction as to 
application of income.] — See Nos. 2072-2074, a}de. 

No direction as to application of Income.] — 

See No. 2075, arde. No. 2145, post. 

Power to retain investments.] -See Nos. 2081- 
2083, ante. 

2094. Income exceeding income obtainable on 
authorised investments — Right of remainderman.] 

— -Htroud V. Gwyer, No. 1983, ante. 

2095. .]- A trustee who has paid the 

whole of the incomes a rising from unauthorised 
investments of a trust fund to the tenant for life 
cannot, where no loss has resulted to the fund, 
be called upon to repay to the estate as i)art of 
the cayrital of the fund so much of the income as 
exci'cded the amount which would have arisen 
if the fund had been propeiiy invested . — Re 
Appleby, Walker v. Lever, Re Appleby, 
Walker v. Nisbet (1902), 51 W. R. 153 ; on 
appeal, [1903] 1 Ch. 565, 0. A. 

Annotation : — Consd. Slado v. Chaine, [1908] 1 Ch. 522. 

2096. .] — The sole trustee of a mar- 

riage settlement realised a sum of Consols wliich 
had fallen into possession & formed part of the 
settled funds, & in breach of trust applied the pro- 
ceeds in paying off a private debt which bore 
interest at 5 per cent. Subsequently he restored 
the capital in full to the trust estate, & it was 
assumed that he had paid interest thereon at the 
rate of 5 per cent, to the tenant for life under the 
settlement, who made no claim against him : 
— Held : the persons entitled under the settlement 
to the fund in remainder were not entitled, as 
against the tenant for life, to attribute to capital 

J. — ^VOL. XL. 


the excess of interest over tlie amount which 
would have been i^roduced if the fund had been 
invested in authorised securities. — Slade v. 
Chaine, [1908] 1 Ch. 522 ; 77 L. J. Ch. 377 ; 98 
L. T. 352 ; 52 Sol. Jo. 240, C. A. 

Annotation : — Refd. He HoylcH, Bow v. Jagg (No. 2), [1912] 

1 Ch. 07. 

2097. .] — Where a trustee has in- 

vested a settled fund in unauthorised investments 
& tlie tenant for life has thereby received a larger 
income, but the capital is intact, the pci'sons 
entitled in remainder cannot claim to recover 
from the tenant for life, the excess of income 
which has been paid to him. Tliis rule applies 
to a case where the same person is trustee & 
tenant for life A lias herself retained the excess 
of income. — Re Hoyles, Row v. Jago (No. 2), 
[1912] 1 Ch. 67; 81 L. J. C’h. 163; 105 L. T. 
663 ; 56 Sol. Jo. 110. 

2098. Fund left in business without authority - 
Life tenant allowed 4 per cent, on capital-^Balance 
of profits capital.] — Pltf. was tenant for life under 
the settlement executed on her maiTiage, part 
of the settled pi-operty (‘onsisting of a sum of 
£15, .500. This sum was allowi'd to remain in the 
hands of jiltf.’s father, who emidoyed it in trade, 
lie covenanting at his ileath to pay it to the trus- 
tees. Upon the death of the father £10,000, j^art 
of the £15,500, was allowed to remain in the 
business, such investment being unauthorisi'd by 
the settlemimt. J^arge i:>rofits accrued to the 
£10,000, .some of which, with pltf.’s consent, had 
been paid to her husband : — Held : jjiltf. was 
entitled in respect of income to 4 per cent, on the 
original £10,000, upon all accretions of profits 
ridained k> employed in the business, <fe ilie ri^st 
of the profits must he regarded as capital subject 
to the trusts of tin* settlement, k> must be made 
good out of the imsbanirs estate, so far as he 
had received anv j^arl thereof. — Re Hrr.L, HiT-L v. 
Hill (1881), 50 L. .T. (7i. 551 ; 45 L. T. 126. 
Aimolations .—Consd. Slmln v. Chaim*. 11908] 1 Ch. 522. 

Refd. He Hobson, Walker i\ Appack (188b), o3 L. i. 

027. 

2099. Effect of Law of Property Act, 1925 (c. 20) 
— Leaseholds settled on trust for sale.) — Having 
regard to above Act, s. 28 (2) 6c (5) 6c s. 205 (1) 
(9), the principle of Howe v. Dartmouth {Earl), 
Howe V. Aylesbury {Countess), No. 2090, a^ife, 
is no longer ajipiicable to cases of leaseholds 
settled on trust for sale . — Re Brooker, Brooker 
V. Brooker (1926), 70 Sol. Jo. 526. 

A nnoUHion .—Reid. Hr Trollope’s Trusts, Public Trustee 

V. Trollope, [1927] 1 Ch. 590 

2100. Effect of Administration of Estates Act, 
1925 (c. 23) — Power to postpone conversion.]— 

The expri'ssion “ personal representatives ” in 
above Act, s. 39, does not include trustees m the 
ordinary sense even when the personal rej^re- 
sentatives themselves become trustees upon an 
assert. The introductory words of above Act, 
s. 39, conferring powers on personal repri\s(*nta- 
tives ** during a minority of any beneficiary or 
the subsistence of any life interest, or until the 
period of distribution arrives ” are explained by 
the fact tha.t under the new law of intestate 
succession the existence of an infant beneficiary 
or of a beneficiary, such as a widow, entitled to 
a life interest only may postpone distribution, 
& that in these cases above Act, s. 33, places the 
personal representatives substantially m the posi- 
tion of trustees. or. /IV /o\ 

The provision in above Act, s. oJ (1) (2), con- 
ferring on personal representatives “ all the 
powers, discretions & duties conferred or imposed 
by law on trustees holding land upon an effectual 
trust for sale” does not opei-ate referentially to 
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Sect. 4. — Right to income : Sub-sect. 3, P. (a) 
eg: jb).] 

make Law of Property Act, 1925 (c. 20), s. 28 (2), 
applicable to pure personalty. 

M'hcre under the will of testator unauthorised 
investments are retained under a power to post- 
pone conversion, the rule laid dow’n in Tlowe v. 
Dartmouth {Earl)^ Howe v. Aylesbury (Countess), 
No. 2090, ante, still remains applicable in regard 
to the income payable to a tenant for life. — Re 
Trollopk’s Will Trusts, Public Trustee v. 
Trollope, [1927] 1 Ch. 590 ; 90 L. J. Ch. 340 ; 
137 L. T. 375 ; 71 Sol. Jo. 310. 

(b) Interest until Conversion. 

2101. Whether interest equal to Interest on 
authorised Investments — On value of property — 
Value taken one year from testator’s death.] — 

Dimes v. Scott, No. 2075, ante. 

2102. — — .] — Testator directed his 

real A persomil estate to be converted, got in & 
invested in (lovt. or real securities & the interest, 
dhidends A: annual produce to be paid to his 
wife for her life. The greater part of testator’s 
propei-ty at his death consisted of capital in a 
j>ai*tnei’ship business abroad to be withdrawn by 
instalments in the course of three or five yeai*s 
at tlie discretion of liis exors. & bearing interest 
at live per cent, in the meantime : —Held : the 
tenant for life would be entitled to the income 
actually produced by such of tht‘ proi>ei*ty of 
testator, as was invested according to his will 
from tlie time of such investment ; but she was 
not entitled during the first year after testator’s 
death to a larger income, in r(*spect of such part 
of testator’s property as was not so invested, 
than the property would have produced if invested 
according to the will. — Taylor v. Clark (1841), 

1 Hare, Idl ; 11 L. J. Ch. 189; (i Jur. 70; 06 
E. R. 990. 

Annotations : — Apprvd. Macplicrson v. Maepborson (1852), 
19 L. T. O. S. 221. Refd. Caldecott v. Caldecott (184 2), 

1 Y. A ('. (^h. CaH. 312; Morgan v. Morgan (1851), 11 
Beav. 72 ; Brown v. Gollatly (1867), 2 Ch. App. 751 ; 
Anderson v. Head (1874), 22 W, K. 527. 

2103. .]— Testator bequeathed 

aU his money, securities for money, money in the 
funds, household furniture, cattle, & all otlier 
his persoaal estate & effects unto two trustees, 
upon trust to pay his debts & legacies, &. subject 
to the payment of a legacy, to stand possessed 
upon tlie trusts after mentioned. He then devised 
his freehold estates to trustees, upon trust to 
permit his wife to reside at his house, & to use 
the household furniture, plate, linen & china 
therein for her life, to “ pay the rents & profits 
of his real estate,” <fe “ the interest, dividends, 
proceeds to arise from his money, <te securities 
for money, money in the funds, & personal estate 
thereinbefore bequeathed ” to her for life, &, 
after her decease, to sell his real estate, & divide 
<te pay the purchase-moneys ; “ & pay, assign, 

or transfer his money & securities for money, 
money in the funds, & personal estate ” imto his 
children. Testator possessed long annuities & 
leaseholds: — Held: (1) they ought to be con- 
verted unto 3 per cents., & the widow was merely 
entitled to the dividends thereon ; (2) a tenant 
for life of a residue was entitled, during the first 
year, to the dividends on so much 3 per cents, 
as would have been produced by the conversion 
of the property at the end of that year. — Morgan 
V. Morgan (1861), 14 Beav. 72 ; 51 E. R. 214. 
AnTwiations : — Distd. Wearing v. Wearing (1856), 23 Beav. 
99. Consd. Holgate v. Jennings (1867), 24= Beav. 623; 
Craig V. Wheeler (1860), 29 L. J. Ch. 374. Apld. Howe v. 
Rowe (1861), 29 Beav. 276. CoDid. Tburshy, v. Thursby 


(1875), L. R. 19 Eq. 395 ; Re Pitcairn, Brandroth v. 
Colvin, [1896] 2 Ch. 199. Reid. Morley v. Mendham 
(1866), 2 Jut. N. S. 998 ; Yates v. Yates (1860), 28 Beav. 
637 ; Re Llewellyn’s Trust (1861), 29 Beav. 171 ; Mac- 
donald V. Irvine (1878), 8 Ch. D. 101 ; Re Game, Game v. 
Young, [1897] 1 Ch. 881 ; Re McEuen, McEuen v. Phelps, 
[1913] 2 Ch. 704. 

2104. .] — Testator specifically 

bequeathed to trustees certain railway & other 
shares, ui>on trust to convert the same at their 
absolute discretion, & to pay the income arising 
from the proceeds to his daughter for life, with 
remainders over. Testator’s property had become 
the subject of an administration suit, in which 
a decree had been made about two years pre- 
viously. Some of the shares had not been con- 
verted, & the dividends thereon had, since tes- 
tator’s death, been paid to the tenant for life : — 
Held : the tenant for life was only entitled to the 
income that would have been derived from so 
much consols as the moneys arising from the 
sale of the shares one year after testator’s death 
would have purchased at that date, & she must 
account for what moneys she had received in 
excess of that sum. — A nderson v. Read (1874), 
22 W. R. 527. 

2105. Value taken at testator’s death.] 

— Hume v. Richardson, No. 2237, post 

2106. 4 per cent on value — Value taken one year 
from testator’s death.] —Whore a will contains an 
implied but no specific direction for conversion 
of tlie propeHy, Ac by an innocent mistake it has 
been left upon the original security & the income 
enjoyed by the tenant for life in specie, tlie ct. 
upon the mistake being rectified wdll, at its dis- 
cretion, allow the tenant for life interest at the 
rate of 4 pfT cent, per annum upon the value of 
the property as taken at the expiration of one 
year from testator’s death.- -Sutherland v. 
Cooke (1845), 1 Coll. 503 ; 5 L. T. O. S. 20 ; 9 

I Jur. 224 ; 03 E. R. 519. 

2107. .] — Trustees under a will had 

an option to invest testator’s estate in 3 per 
cents, or on real security, but neglected to do so, 
leaving the fund in some other state of investment. 
The trustees having this option to invest either 
in 3 per cents, or on real security i —Held : the 
tenant for life was entitled to interest for one year 
after the death of testator at 4 per cent, on the 
money the property would have produced if sold 
at the end of that year, until the produce was 
invested in the 3 per cents, not exceeding the 
amount of interest actually received. — R obinson 

Robinson (1851), 1 Dc G. M. & G. 247; 21 
L. J. Ch. Ill ; 18 L. T. O. S. 293 ; 10 Jur. 255 ; 
42 E. R. 547, L. JJ. 

Annotations : — Consd. Re Campbell, Campbell v. Campbell, 
[1893] 3 Ch. 468. Refd. Morgan v. Morgan (1851), 14 
Beav. 72 ; Knott v. Cottee (1852), 16 Boav. 77 : Aapland 
V. Watte (1856), 20 Beav. 474 ; Mortimoro v. Mortlmore 
(1859), 4 Do G. & J. 472 ; Bradley v. Cartwright (1867), 
L. 11. 2 C. P. 511 ; Fisher v. Gilpin (1869), 38 L. J. Ch. 
230; De (;ordova v. Do Cordova (1879), 4 App. Cas. 
692 ; Re MasHlngberd’s Settlmt., Re Clark’s Settlmt., 
Clark V. Trolawny (1889), 59 L. J. Cb. 107 ; Mcllqnbam 
V. Taylor, [1895] 1 Ch. 53 ; Re Godwin’s Settlmt., Godwin 
V. Godwin (1918), 87 L. J. Ch. 645. Mentd. Cavendish 
V. Cavendish (1885), 30 (2h. D. 227 ; Re Christmas, Martin 
V. Lacon (1885), 30 Ch. D. 544. 

2108. .] — Re Nash, Sweet v. Nash 

(1894), 38 Sol. Jo. 478. 

2109. Value taken at testator’s death.] — 

Part of testator’s estate consisted of a contingent 
reversionary interest in £3,000 which was sold by 
the trustees seven years after testator’s death : — 
Held : the reversion must be valued as at the 
time of testator’s death, & interest on the valuation 
at 4 per cent, from testator’s death paid to the 
tenant for life. — Gibbs v. Gibbs (1872), 20 L. T. 866. 
An/notation : — Refd. Re Hawkins, White v. White, [1916] 2 
Ch. 570. 
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2110. .] — ^As between tenant for life & 

remainderman interested xmder a will directing 
the conversion of residuary estate with a power of 
postponement the tenant for life will be entitled to 
interest at 4 per cent, upon the capital value, 
ascertained at testator’s death, of unauthorised 
income producing investments. 

In my opinion, in view of the present financial 
position, it is time to revert to the old rule, & to 
hold that as between tenant for life & remainder- 
man the tenant for life is entitled to 4 per cent, 
interest (Evk, J.). — Re Beech, Saint v. Beech, 
[1920] 1 Ch. 40 ; 89 L. J. Ch. 9 ; 122 L. T. 117 ; 
63 Sol. Jo. 801. 

Annotation : — Refd. lie Baker, Baker v. Public Trustee, 

11924] 2 Ch. 271. 

2111. Calculation on aggregate value of un- 

authorised securities.] — Re Owen, Slatee v. Owen, 
No. 2336, post, 

2112. .] — Re Nicholron, Nicholson v. 

Nicholson, [1895] W. N. 106. 

Anmdaiion ; — Refd. Hr Goodeuougli, Marland v. Williams 

(1895), 05 L. J. Ch. 71. 

2113. .] — ^By a marriage settlement certain 

funds were settled upon trust to invest & pay tlie 
annual produce during the joint lives of the hus- 
band & wife as tlierein mentioned, &; after the 
death of one of them to the survivor for life, Sc 
after the death of the survivor to distribute among 
the children of the marriage as the husband & wife 
should jointly appoint, Sc in default thereof as the 
survivor sliould by deed or will appoint. The hus- 
band died without exercising the joint x>owcr of 
appointment, Sc the wife made several successive 
appointments in favour of certain of her children. 
Sc appointed the residue in favour of another child. 
The wife having died, & an action having been 
brought for tlu^ administration of the trusts of the 
settlement, Sc it appearing that the appointees 
had assigned, in some cases to two or three persons, 
Sc incumbered their shares : — Held : interest was 
payable in respect of the several appointments at 
the rate of 4 per cent, per annum as from the death 
of the tenant for life. — Re Hill’s HErrLEMENT 
Trusts, Hill v. Equitable Reversionary 
Interest Society, Ltd. (1896), 75 L. T. 477 ; 41 
Sol. Jo. 142. 

2114. Unconverted ships earning freights.] 

— Testator directed his trustees to allow his estate 
to remain invested as it might be at Ids decease, 
if they should think fit, &, subject to such 
direction, to convert it & pay the income to 
his widow for her life, remainder over. The 
trustees proceeded to realise his estate as soon as 
possible after his death, but in the interval C(‘rtain 
ships in which he was interested as partner earned 
freight, &; dividends were paid on certain shares 
held by testator in partnerahip ; on the sale of 
these sldps Sc shares a considerable profit was also 
realised : — Held : the tenant for life was not 
entitled to the freight or dividends or to the profits 
on the sales as income, but they formed part of the 
capital. Sc she was entitled to interest thereon 
from the death of testator. 

In this case strictly 4 per cent, only would have 
been allowed ; but 5 per cent, has been given in 
chambers Sc has not been objected to, Sc will 
therefore stand (Malins, V.-C.).— Cooper v, 
Laroche (1869), 38 L. J. Ch. 691. 

2115. For period to one year of testator’s 

death.] — Re Lynch Blosse, Richards v. Lynch 
Blosse (1899), 43 Sol. Jo. 297. 

Annotation: — FoUd. Re Woods, Qabellini v. Woods, [19041 

2 Ch. 4. 

2116. .] — In applying the rule in Re Chester- 


field's {Earl) Trusts^ No. 2238, post^ as to the 
apportionment between capital Sc income of the 
amount of an unconverted reversionary interest 
which has fallen in, interest at 4 per cent, ought 
now to be adopted as the basis of calculation. — 
Re Baker, Baker v. Public Trustee, [1924] 
2 Ch. 271 ; 93 L. J. Ch. 599 ; 131 L. T. 763 ; 68 
Sol. Jo. 645. 

2117. Five per cent.] — Cooper v. Laroche, No. 
2114, ante, 

2118. Three per cent, on value.]— In future, in 
applying the rule in Re Chesterfield’s [Earl) 
Trusts, No. 2238, post, as to the apportionment as 
between capital & income of the amount of an 
unconverted reversionary interest which has fallen 
in, interest at 3, instead of at 4 per cent, ought to 
be adopted as the basis of calculation. 8o held in 
a case where the reversion in question formed part 
of the estate of a testator who died in 1854. — 
Re Goodenough, Marland v. Williams, [1895] 
2 Ch. 637 ; 65 L. J. Ch. 71 ; 73 L. T. 152 ; 44 
W. R. 44 ; 39 Sol. Jo. 656 ; 13 R. 454. 

Annotations : — N.F. Re Hill’s Botflnit. Trusts, Hill v. Equit- 
able Kevrrsiunary Interest See. (189(>), 4i Sol. Jo. 14 2. 
FoUd. Re Lynch Blosse, Richards v. Lynch Blosse (1890), 
43 Sol. Jo. 297. Expld. Re Baker. Baker v. Public Trustee, 

e 2 Ch. 271. Refd. I Urn 11s v. Bebb, Re Rovvlte, 
rs 1 ’. Treasury Solicitor, [19001 2 Ch. 107 ; He 
Harjcreaves, llargreav(‘s u. Ilargreaves (1902), 8(J \j. T. 
43; Re Whitoford. InRlls v. Whiteford, [1903] 1 Ch. 
889 ; Re Woods, Gabollmi v. Wootls, [1904] 2 Ch. 1. 

2119. — — .] -Re Cleveland’s (Duke) Estate, 
Hay V. WoLMEii, No. 2126, post. 

2120. .] — Re Woods, Gabellini v. Woods, 

No. 1951, ante. 

2121. .] — Testator devised Sc bequeathed all 

liis real Sc personal estate not by his will otherwise 
disposed of to trustees upon trust to sell Sc convert 
same, with power to i^ostpone conversion as long 
as the trustees thought proper Sc to retain any 
investments subsisting at his death, whether of the 
kind thereinafter authorised or not, Sc out of the 
proceeds to pay debts Sc legacies, Sc at the discretion 
of the trustees to invest the rc^sidue Sc to stand 
possessed of the residuary trust moneys Sc the 
investments for the time being representing same, 
thereinafter called “ the residuary trust funds,” 
in trust to jiay the income thereof to his wife during 
her life. At the time of his death testator was 
possessed of preference Sc ordinary shares in a 
coal mining co. The ordinary shares, although 
not of a wasting character, were not authorised by 
the invostmemt clause in the will. The trustees 
therefore sold some of thcDi, Sc proposed to sell 
more on a favourable opportunity. They declined 
to 4 )ay to the widow in the meantime the full 
dividends on the ordinary shares thus retained ; — 
Held : in the absence of any express or implied 
gift of the income pending conversion, the widow 
was entitled only to interest at 3 per cent, on the 
value of the ordinary shares at testator’s dcatli, 
Sc the rest of those dividends must be invested. 
This rule was well settled, Sc applied to unauthorised 
securities whether they were of a wasting character 
or not. — Re Chaytor, Chaytor v. Horn, [1905] 

1 Ch. 233 ; 74 L. J. Ch. 106 ; 92 L. T. 290 ; 53 
W. R. 251. 

Annotations : — Distd. Re Wilson, Moore v. Wilson, [1907] 

1 Ch. 394 : Rc Inman, Inman v. Inman, [1915] 1 Ob. 187 ; 
Re Beech, Saint v. Beech, [1920] 1 Ch. 40. Refd. Re 
Bates, Hodgson v. Bates (1906), 23 T. L. K. 15. 

2122. Value taken one year from testator’s 

death.) — Re Lynch Blosse, Richards v. Lynch 
Blosse (1899), 43 Sol. Jo. 297. 

Annotation: — Folld. Re Woods, Gabellini v. Woods, [1904] 

2 Ch. 4. 

Effect of provision for postponement of con- 
version.] — See Equity, Vol. XX., pp. 368-370, Nos. 
1002-1074. 
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Sect. 4. — Right to inco7ne : Sub-sect. ‘3,Q. Sect. 5: 

Sub-sects. 1, 2 S, A, (a).j 

Q. Other Cases. 

2123. Debt owed to testator — Part recovered less 
than principal.] — Turnek v. Newport, No. 2332, 
post. 

2124. Trust of income of one-third of settled funds 
— To be made up to certain sum from remaining 
thirds — Right to whole income of one-third.] — 

By a marriage settlement, a sum of £30,000 Irish 
euriency was vested in trustees, upon trust, out 
of the interest & dividends of two (»qual third 
parts of it, together with tlie interest dividends 
of the remaining third part, to mah(* up the annual 
sum of £500, & pay such annual sum to the husband 
& wife during the life of A. : — Held : the husband & 
wife were entitled during the life of A. to the in- 
come of the remaining third part, whether it did 
oT did not exceed £500 per annum. — Davis v. 
Morier (1H45), 2 Coll. 303 ; 03 E. K. 745. 
Jnnotation Consd. Rogers v. Ingham (1870), 3 Ch. 1). 351. 

2125. Sum directed to be set apart — Sum not set 
apart — Interest from testator’s death.] — Burke- 
LEY r. Stephens, No. 2148, posf. 

2126. Money paid under order of court^ — Repaid 
on appeal without interest.] - Where money form- 
ing part of the residuary estate of testator was paid 
away under an erroneous order of the ct., At subse- 
quently, on the order being varied on appeal, was 
reco\ered, but without interest: — Held: (1) the 
money so recovered ought not to be treated as 
consisting of capital only, but a fair proportion of 
it ought to be j)aid to the tenant for life of the 
residue as income, according to the j)rinciple of 
Turner v. Newport^ No. 2332, post : (2) in applying 
that principle intei'est ought to be calculated at 
the rate of 3 per cent., instead of 4, as being more 
agreeable to the facts of prescuit experience. — 
Re Cleveland’s (Duke) Estate, Hay v. Wol- 
mer, [1895] 2 Ch. 642 ; (55 L. J. Ch. 29 ; 73 L. T. 
313 ; 13 R. 715. 

2127. Mortgage for term— Repayment accele- 
rated — Sum as additional interest.] — A fund 
settled by will on a person for life, with remainder 
to others in fee, was invested by the trustees on 
mtge. with a covenant that it should remain on the 
security for ton years. Afterwards an agreement 
was made under which it was repaid with interest 
in about eighteen months from the date of the 
agreement, with an additional sum representing in 
amount interest for a further ycnir at the old rate : 
— Held : the additional sum was capital, not 
income, & belonged wholly to those entitled in 
remainder to the fund. — Re Skarancke, Simonds 
V. Huntington (189(5), 74 L. T. 339. 

2128. Tenant for life becoming lunatic — Annui- 
ties paid to remainderman for twenty years — Pay- 
ments erroneously continued beyond period.] - 
A tenant for life became lunatic & by orders in the 
lunacy made in 18(57 and 1868 annuities were 
directed to be paid to a remainderman, upon proper 
security for repayment, out of the income of the 
settled estates for twenty years. The payments 
were through some unexplained cause continued 
beyond this period, & in the meantime the remain- 
derman mortgaged his interest in the estates, & 
subsequently became bkpt. On the death of the 
tenant for life, his personal representative claimed 
to retain out of the share of personal estate, to 


which the remainderman then became entitled, the 
amount of the excessive payments beyond the 
period of twenty years, in priority to the remainder- 
man &: all persons claiming under him, together 
with interest thereon : — Held : the personal 
representative was entitled so to retain these 
amounts together with interest, <fe the fact of the 
estate of the remainderman being in mtge. made 
no difference. — Re Langiiam, Otway v. Languam 
(1896), 74 L. T. 611. 

2129. Sale under special statute —Bonus paid 
to vendor — Irish Land Purchase Acts.] — Where 
trustees of lands, lield after a life tenancy for 
charitable purposes, sell the lands under above 
Acts, 1903 & 1904, the percentage bonus received 
by th(*m under sect. 48 of the Act of 1903 is to be 
applied upon the trusts of the settlement but is 
capital, not income, 4fe is to be paid over as capital 
to the oflicial trustee with the rest of the purchase- 
money. — Re Thorngate’s Settlement, Churcher 
V. A.-G. (1915), 84 L. J. Ch. 5(51 ; 113 L. T. 483. 

2130. Loan of securities to Treasury— Bonus paid 
by Treasury .]^ — Tinistees deposited trust securities 
with the Treasury by way of loan for a term of 
years under a scheme of the Treasury, known as 
Scheme B., which provided that while the securities 
were on deposit with the Treasury tlie lenders 
would receive from the Treasimy all interest & 
dividends paid in r(‘spect of them h also, by way of 
consideration for the loan, a payment at the rate 
of one-half of 1 per cent, per annum calculated on 
the face value of the securities ; that at the end of 
the period of loan the Treasury would either return 
to the lender the securities or, at their option, pay 
to him the deposit value, as d(*fined by the scheme, 
of the securities witii an addition of 5 per cent, on 
that value ; that the interest & dividends on all 
deposited securities, together with the additional 
payment at the rate of one-half of 1 per cent, per 
annum ^ would be j)aid to the holder for the time 
being on the Treasury Register, &, for convenience 
of payment, in cases where interest or dividends 
were payable half-yearly, a full half-year’s addi- 
tional iiayment, namely, ^ per cent., would bo 
added to the first dividend payment, & on the ter- 
mination of the loan the amount du(‘ from the 
actual date of deposit to the date of return would 
be calculated, & any overpayment or underpay- 
ment would be adjusted. Questions having arisen 
whether the one-half of 1 jier cent, per annum paid 
as consideration for the loan & tlio additional 
5 per cent, on the deposit value of the securities 
at the termination of the loan werf‘ capital or income 
of the trust estate, Ac how the full half-year’s 
additional J jier cent, added to the first dividend 
payment was to be dealt with on the death of a 
tenant for life : — Held : (1) the one-half of 1 per 
cent, per annum was to be treated as income Ac the 
5 per cent, was to be treated as capital of the trust 
estate ; (2) the trustees ought to deduct from the 
first ^11 half-year’s payment, in advance, of the 
additional interest at the rate of i per cent, per 
annum Ac to retain for the purpose of ultimate 
adjustment, if necessary, so much of such payment 
as exceeds the amount of such interest at the rate 
aforesaid for the period between the date of the 
deposit & the date at which such first payment 
may be made. — Re Oppenheim, Oppenheim v. 
Oppenheim, [1917] 1 Ch. 274 ; 80 L. J. Ch. 193 ; 
116 L. T. 7 ; 33 T. L. R. 119. 


PART X. SECT. 4, SUB-SECT. 3.— Q. 

q. Profits from business carried on 
hy tenant for life.] — Wakefield v. 
Wakefield (1900), 20 C. L. T. 255 ; 
32 O. R.30 ; af/d. 2 O. L. It. 33.~CAN. 


r. Royalties dh profUs from sale 
of literary v>ork8.\ — lu a questioii 
between liforenter & flar : — Held : 
royalties & profits derived from s^os, 
subsequent to testator’s death, of 
literary works, published by him during 


his lifetime, were part of the income of 
his estate, those from sales of works 
published by the trustees after his 
death were capital. — Davidson’s 
Trustees v, Ouilvie, 11910] 8. C. 
294.— SCOT. 
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2131. Abortive sale of land — Forfeited deposit.] 

A forfeited deposit upon an abortive sale of a 
mansion house & grounds by the tenant for life of 
a settled estate constitutes capital money within 
Settled Land Act, 1882 (c. 38), s. 21, & is apjdicablo 
as such & not to any other purposes . — Re Foster’s 
Settled Estates, [1922] 1 Ch. 348 ; 91 1 j. J. Ch. 
305 ; 126 L. T. 089 ; 00 Sol. .To. 299. 


Sect. 5.— APPORTIONMENT. 

Sub -SECT. 1. — In General. 

Sec Apportionment Act, 1870 (c. 35) ; 
generally. Equity, Vol. XX., pp. 280-285. 

2132. Every species of income apportlonable — 
On death of tenant for life after Apportionment Act, 
1870 (c. 35).] — Above Act applies to eveiy kind of 
income, whether made x^ayablc under an instru- 
ment in writing or otlierwisc, to which a i^erson 
may bo entitl(‘d who dies subsequently to tlie 
passing of above Act. 

By an order of the court made in 1855, an annuity 
of £100 was directed to be paid to W\ during lier 
life. W. died in 1872 : — Held : the annuity was 
api^ortionable to the day of h('r death. — Re 
Thacker’s Trusts (1873), 28 L. T. 50 ; 21 W. 11. 
285. 

Annotation : — Refd. Patching v. Baniott (1880), 43 L- T. 50. 

2133. Nature of instrument immaterial.] — 

Re Thacker’s Trusts, No. 2132, ante. 

2134. .] — Re Cline’s Estate, No. 

21.39, post 

Exclusion of apportionment.] — See Sub-sect. 2, 

post. 


Sub-sect. 2. — Exctatston of Apportionment. 

See Apportionment Act, 1870 (c. 35), s. 7; A 
generally. Equity, Vol. XX., pp. 282, 283, Nos. 
411-417, 

2135. What amounts to — Trust for sale with 
power of postponement — Direction for application 
of income pending sale — To be applied as income 
from testator’s death.] — Apportionment Act, 1870 
(c. 35), is not excluded by a power to postpone a 
trust for sale coupled with a direction tliat pending 
sale “ the whole of the income of property actually 
producing income ” shall be applied as from 
t^estalor’s death as income. — Re Edwards, New- 
BERY V. Edwards, [1918] 1 Ch. 142 ; 87 Ij. .1. Ch. 
248 ; 118 L. T. 17 ; 31 T. L. II. 1.35 ; 02 Sol. Jo. 
191. 

— - In relation to dividends.] — See Companipis, 
Vol. IX., p. 594, Nos. 3907-3909. 


Sub-sect. 3. — Particular Instances. 

A, Divide7ids. 

(a) In General* 

See Apportionment Act, 1870 (c. 35), &, generally. 
Companies, Vol. IX., pp. 593, 594, Nos. 3903- 
3969. 

2136. Whether dividends apportlonable — Sum 
Invested for payment of portions on death of tenant 
for life — Income payable to tenant for life.] — 

Upon a sale in the Incumbered Estates Ct. of 


Irish property, charged with portions for younger 
children raisablo at death of tenant for life, 
£25,000 was set apai^t by the comrs. to answer these 
portions, A invested in consols. The dividends 
were received from them by the tcuiant for life, 
who died on July 1, 1857 : — Held : the portioners 
were only entitled to that portion of the half- 
year’s dividend du(‘ upon .July 5, which had 
accrued since July 1, the tenant for life being 
entitled under Incumbered Estates Act to receive, 
the income upon the fund set apart for ])ortions, A 
not distributable during his lifetime, or if it had 
remained unconverted.- -W eli.esley v. Morn- 
inoton (Earl) (18.57), 27 L. J. C3i. 150 ; 0 W. II. 
177 ; svb no7n. Mornington v, Wellp]sley, 4 
Jur. N. S. 0. 

2137. Interest on debentures.] — Testator 

bequeathed certain railway debentures to trustees 
to pay the interest to his eiiildrcn for life, A 
afterwards the capital to go to his gi*andcliildren. 
Testator died in Feb., 6c the next half-year’s pay- 
ment of dividend upon the debentures was received 
in the following .July: — Held: d(‘bentures being 
in the nature of mtges. upon which the interest 
accrued de die m dient, the portion of the half- 
year’s dividend due up to testator’s death was to 
be considertnl as capital A not iru^ome, as between 
the tenants for life A remaindermen.-— 7^c llOGERs’ 
Trusts (1800), 1 Drew. A Sm. 338 ; 30 It, J. Ch. 
153 ; 3 L. T. 397 ; 0 Jur. N. S. 1303 ; 9 W. II. 
04 ; 62 E. II. 408. 

2138. Interests arising under power created 

before Apportionment Act, 1870 (c. 35).] — ’Fhere 
must be an apportionment of dividends between 
the representatives of a teuiant for life A th(' 
remainderman, where tlic interests of tlio different 
parties arise under a powei’ of appointment 
exercised since, though creates! beteerc, the passing 
of above Act. — W ahdroper ('utfield (1801), 
3 New Hep. 410 ; 33 L. J. ('h. 005 ; 9 L. T. 753 ; 
10 Jur. N. S. 191 ; 12 W. II. 45S. 

AnnoiniionH : — Mentd. Scarborough v. Scarborough (1888), 

58 L. T. S51 ; He Trcdwell, .Icllruy c. ^rn'dwoll, LlHtHj 

2 Ch. GIO. 

2139. Dividends on fund in court.]- - 

(1) Apportionment Act, 1870 (c. 35), ajjplies to all 
instruments, whetheu- coming into operation 
before or not till after the passing of the Act. 

(2) Dividends on a fund in et. r(*presenting real 
estate of testator wlio died in 1827: — Held: 
a])portionable as between succ(*ssive tenants for 
life . — Re Cline’s Estate (1871), L. II. 18 Eq. 
213 ; 30 L. T. 219 ; 22 W. II. 512. 

Annotations : — As to (1) CoDSd. Patching v, Bamctt (1880), 

43 Jj. T. 50: Lawivnco v. Lawrence (1881), 20 Ch. 1). 

705. GcncraUiJ, Refd. Rc Meredith, Stoiio v. JMeredith 

(1898), 78 L. T. 492. 

2140. .] — Bi^quest of stock in a canal co. 

to trustees to pay t;he dividends to testator’s wife 
for life A afterwards to fall into the residue : — - 
Held : the dividends were apportionable. — 

Pollock v. Pollock (1874), L. P. 18 Eq. 329; 
44 L. J. Ch. 108 ; 30 L. T. 779 ; 22 W. R. 724 
AnTistaiion : — Refd. Re Meredith, Stone v. Meredith (1898), 

07 L. J. Ch. 409. 

Compulsory acquisition of land.] — See 
Compulsory Purchase of Land, Vol. XI., pp. 
244,272, Nos. 1412, 1995. • 

2141. What are dividends— Profits in private 
partnership.] — Profits in a i>rivate trading partner- 
ship, carried on under a deed by which it was 


PART X. SECT. 6, SUB-SECT. 3.— 
A. (a). 

t. Finality of apportionment — Un- 
expected increase in capital value — 
Right to re-apportion .] — For a nuiaber 
of years after testator’s death the 


trustees, treating certain shares In 
steamships as wasting securities, appor- 
tioned the annual dividends from 
those shares between Income & capital, 
the amounts determined to bo income 
being paid by them to the liferenters 
of those shares, & the amounts deter- 


mined to bo capital being carried to 
tiio capital account of the trust. In 
1917, when the shares were ultimately 
realised, the sum obtained for them, 
owing to the effect of the war, largely 
exceeded their value at the date of 
testator’s death. In a question 



678 


Settlements. 


Sect. 5. — Apportionment : Snh-sect. 3, A. (a), (b) <&: 
(r), i?., C. &B.\ 

provided that such dividends sliould be made from 
time to time amongst the partners, as the managing 
partners should direct, are not dividends or other 
periodical payments in the nature of income within 
the moaning of Apportionment Act, 1870 (c. 35), 
& are not apportionable as between tenants for 
life & residuarv legatees under that Act. — J ones v. 
Ogle (1872), 8 Ch. App. 192 ; 42 L. J. Ch. 334 ; 
28 L. T. 245 ; 21 W. K, 236, L. C. A L. JJ. 

Annoiatioms : — Distd. Capron v. C^apron (1874), L. K. 17 
Eq. 288. Consd. Re Cox’a Trusta (1878), 9 Ch. D. 159 ; 
Patching v. Barnett (1880), 4 3 L. T. 50. Refd. Hasluck 
Pcdley (1874), 23 W. R. 155 ; Constable v. CoiiHtable 
(1879), 40 L. T. 51 G ; R( (iiiffitli, Carr v. Griffith (1879), 12 
Ch. J). G55 ; R< Lawn'ncc, Lawrence ??. Lawi'cnco (1884), 
53 L. J. Ch. 982. Mentd. Re March, Mander v. Harris 
(1884), 27 Ch. D. IGG ; Re Bridgcr, Brompton Hospital 
for Consumption v. Lewis, [1894] 1 Ch. 297 ; Re Kaycr, 
Payer r. Payer, [1903] 1 Ch. 085. 

.] — See, also, Companies, Vol. IX., p. 593, 

No. 3965. 

Exclusion of apportionment .] — See Sub-sect. 2, 

ante, 

(b) Sale of Investments. 

/SVe Apportionment Act, 1834 (c. 22) ; Apportion- 
ment Act, 1870 (c. 35). 

2142. General rule — No apportionment.] —A 

life estate in realty was created by a deed in 1787. 
The estate was sold <te invested in 1821 in Consols. 
The tenant for life died on Dec. 9, 1841 ; — Held: 
her exors. were not entitled to an apportionment 
of the dividends under Apportionment Act, 1834 
(c. 22 ). — Michel], v. Miciiell (1842), 4 Jleav. 
549 ; 7 Jur. 887 ; 49 D. li. 452. 

2143. .] — (1) Testator leaving pro- 

perty invested in a variety of se(‘urities, giving 
large time to realise h ample powers to his trustees ; 
— Held: he intended, as h(‘tween tenants for life 
& remaindermen, that the tcmarits for life should 
at, once have tlie income both of the converted & 
unconverted property in specie as to that which 
was unconverted, A the actual income of that 
which was convened. 

(2) The ct. will not make any apportionment 
of income, as between tenants for life A remainder- 
man, with reference to the increase or decrease of 
price aiising out of the nearness or remoteness of 
a period of investment to or from the day when 
dividends are payable. — S ciiolefield v. Kedfern 
( 1863), 2 Drew. A Sm. 173 ; 1 New Hep. 465 ; 32 
D. J. Ch. 627 ; 8 L. T. 487 ; 9 Jur. N. 8. 485 ; 11 
W. B. 453 ; 62 E. B. 587. 

Annotniions : — J/i to (2) Apld. Fi*oman r. Wliitbread (1865), 
L. P. 1 Eq. 266. Consd. Hulkcley v. Stephens, [1896] 2 
Ch. 241. Distd. Re I’eel’H S. E., [1910] 1 Ch. 389. Genr- 
r ally, mentd. Re Hawkins, White v. White, []916] 2 Ch. 
570 ; A.-G. r. Coolc, [1921] 3 K. B. 607. 

2144. .] — The ct. will not, as a general 

rule, as between tenant for life A remainderman, 
allow compensation by way of apportionment for 
loss of income occasioned by the sale of stock, 
sold to complete a purchase under a power to 
invest in real estate, being delayed beyond the 
time fixed for completion by the contract for 
purchase ; even although such delay may have 
ibeen unavoidable. 

Where a tenant for life petitioned to have 
recouped out of corpus the loss of dividends sus- 
tained by her by reason of delay in completion 
A selling out of stock for that purpose, occasioned 
by difficulties arising on the title of the estate 
purchased, the ct. refused to allow such com- 


pensation. — F reman V. Whitbread (1866), L. B. 
1 Eq. 266 ; sub nom. Freeman v. Whitbread, 35 
L. J. Ch. 137 ; 13 L. T. 650 ; 14 W. B. 188. 
Annotations: — Consd. Bnlkoloy v. Stephens, [1896] 2 Ch. 

24]. Distd. Re Peel’s S. E., [1910] 1 Ch. 389. 

2145. .] — Stock in a public co. form- 

ing paH of testator’s residuary estate was settled 
upon trust for A. for life, A after her death “ to 
pay transfer A assign my residuary estate A the 
stocks funds A securities upon which the same 
shall be invested unto A amongst ” certain bene- 
ficiaries. After the death of the tenant for life 
the stock was sold “ cum dividend ” under an order 
of the ct. for the purpose of distribution. This 
order was made in the absence of the legal personal 
representatives of the tenant for life. After the 
s«ale a dividend was declared A received by the 
purchaser in respect of profits, a portion of which 
had been earned prior to the death of the tenant 
for life : — Held : the estate of the tenant for life 
was not entitled under Apportionment Act, 1870 
(c. 33), to be paid out of the purchase-money of the 
stock anything in respect of the dividend ; but, 
inasmuch as if the trust had been strictly carried 
out in accordance with the terms of the wUl, by 
transferring tlie investments to the beneficiaries, 
f,he rex)resontatives of the tenant for life would 
have been in a position, eitlier directly, or through 
the trustees, to obtain payment of an apportioned 
paii of the dividend, their claim ought under the 
special circumstances of the case to be acceded to. 
— Bulkeley V. Stephens, [1896] 2 Ch. 241 ; 05 
L. J. Ch. 597 ; 74 L. T. 409 ; 44 W. B. 490 ; 12 
T. L. B. 350 ; 40 Sol. Jo. 458. 

Annotations: — Distd. Re Peel’s 8. E., [1910] 1 Ch. 389 ; 

Re Sale, Nisbet v. Philp, [1913] 2 Ch. 697. 

2146 . - — .] — Be Shaw’s Settlement, 

Shaw v. Shaw (1919), 147 L. T. Jo. 234. 

2147 . Exceptions to rule — Special circumstances 
— Sale of stock for Investment in real property — 
Sale before time for completion.]— Pltf. was tenant 
for life of Consols, wliich were subject to a trust 
to be invested in real estates. The trustees, in 
Nov., entered into a contract for the purchase 
of a large real estate, to be completed on Jan. 6, 
from wliich time the purchasers were entitled to 
the rents. In consequence of the bank books 
being closed between Dec. 14 A Jan. 16, the 
trustees, to enable them to compete, sold the 
Consols on Nov. 26, to be delivered on Dec. 12 : — • 
Held : the tenant for life was entitled to be paid, 
as income on the Consols, the difference between 
the price obtained A the value exclusive of the 
next dividend. — Londesborough (IjORD) v, 
Somerville (1854), 19 Beav. 295; 23 L. J. Ch. 
646 ; 23 D. T. O. S. 291 ; 52 E. B. 363. 

Annoiatio7is : — N.F. Sciiolefield v. Pedfem (1863), 2 Drew. 

& Sm. 173. Consd. Freman v. Whitbread (1865), L. P. 

1 Eq. 266. Refd. Bulkeley v. Stephens, [1896] 2 Ch. 241 

2148 . Sale ol stock for investment in 

mortgage — Sale with consent of tenant for life.] — 

A sum of foreign stock, with the current dividend, 
having been sold by the trustees, with the consent 
of the tenant for life, A the proceeds of sale of the 
stock, exclusive of the dividend, having been 
invested in mtge. for her benefit, the tenant for 
life was held entitled to an apportioned part of 
the proceeds of the sale of the dividend. — 
Bulkeley v. Stephens (1863), 3 New Bep. 105 ; 
10 L. T. 225. 

Annotations: — Expld. Freman v. Whitbread (1865), L. P. 1 

Kq. 266. Refd. Bulkeley v. Stephene, [1896] 2 Ch. 241 ; 

Re Chaytor, Chaytor v. Horn, [1906] 1 Ch. 233. 


between the llferenters A the flare : — 
Held : the ehares were “ wasting 
securities ** within the meaning of the 
settlement; the aPocatlons of the 


dividends between income A coital 
were flnal, A oould not be reconsidered 
by the trustees with the object of 
making further payments to the 


llferenters out of the portions of the 
dividends which had been credited to 
capital. — Warrack's Trubtres v, 
Warracjk, [1919] S. O. 622,-~SCOT. 
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2149. Sale under order of court to 

facilitate distribution.] — Bulkeley v. Stephens, 
No. 2145, ante. 

(c) Purchase of Investments. 

See Apportionment Act, 1870 (c. 35). 

2150. Tenant for life entitled to whole income of 
sum invested.] — Testator after Apportionment Act, 
1870 (c. 35), bequeathed a sum of money to trustees 
with interest thereon at 4| per cent, until same 
should be paid or appropriated, upon trust, with 
the consent of his wife, to invest same in certain 
specified securities, & to pay the annual income 
of the legacy & the investments thereof, including 
in such income the interest payable in respect 
of such legacy to his wife for life, with remainders 
over. Interest was paid to the widow up to the 
day when, pursuant to an order of the ct. the 
bequeathed sum was invested in stocks on some 
of which five months’ dividend had been accrued : 
— Held : Apportionment Acts did not apply & 
the widow was entitled to the whole of the divi- 
dends when received upon the purchased stocks. 
— He Clarke, Barkpui v. Perowne (1881), 18 
Ch. T). 160 ; 50 L. J. Oh. 733 ; 44 L. T. 736 ; 29 
W. R. 730. 

2151. Purchase of stocks on which dividends 

earned or declared.]— Where upon a direction by 
a tenant for life trustees have invested capital 
moneys in their lands in the purchase of stocks 
on which at the date of purchase dividends have 
been earned <fe declared but not paid the tenant 
for life is not entitled to such dividends. — He 
Peel’s (8ir Robert) Settled Estates, [1910] 1 
Ch. 389 ; 79 L. J, Ch. 233 ; 102 L, T. 67 ; 26 

T. L. R. 227 ; 54 Sol. Jo. 214. 

B. Rent. 

See Landlord Sc Tenant, Vol, XXXI., pp. 
261, 202, Nos. 4023-4033. 

C. Hentcharges and Annuities. 

See, generally, Rentcharges Sc Annuities, Vol. 
XXXIX., pp. 108-172. 

D. Other Cases. 

Sec Ai^portionment Act, 1834 (c. 22) : Appor- 
tionment Act, 1870 (c. 35). 

2162. Trust for accumulation.]— AVliere testator 
directed that if any person, upon becoming bene- 
ficially entitled, either as tenant for life or in tail, 
to estates devised by him to trust (^es, should be a 
minor, the trustees should enter into possession, 
&, after i)roviding for the maintenance of the 
minor out of the rents, should invest Sc accumulate 
the surplus until the ininor attained twenty-one, 

Sc should then apply the accumulations to the 
same trusts as directed concerning the body of 
his estate ; Sc an infant tenant for life attained 
the ago of twenty-one between tlie days on which 
the rents became payable : — Held : to be a case 
within Apportionment Act, 1834 (c. 22), & the 
rents were accordingly apportionable. — Siiip- 


PERDSON V. Tower (1844), 3 L. T, O. 8. 199 ; 8 
Jur. 485. 

Annotatioths : — Folld. Donaldson r. Donaldson (1870), L. Tl. 
10 Eq. 035 ; Clive v. Clive (1872), 7 Ch. App. 433. Refd. 
St. Aiibyn v. St. Aubyn (1 SCI), 1 Drew. & Sm. Oil ; Wheeler 
V. Tootel (1807), L. R. 3 Eq. 571. 

2153. .] — (1) Teslatur dir<‘cted tliat, for 

twenty-one years next after liis death, IiivS trustees 
should receive Sc accumulate th(^ rents Sc profits 
of liis real estate, & a])ply them towards payment 
of his debts A, legacies, Sc, subject to that term, 
he gave the beneficial int(*rest in the income of 
his estate to pltf. for lif(‘ : — -Held: under Appor- 
tionment Act, 1834 (c. 22). the rent which fell 
due aftej* the expiration of the twenty-one years 
must be aiiportioned between those beneficially 
interested in the accumulations, & the tenant for 
life who was entitle<l on the expiration of the tfirm. 

(2) A pijrtion of the income was derived from 
royalties payable under mining sets or leases, 
when the ore should be obtained : -—Held : the 
rent not becoming duo at fixed periods, it did not 
come within Ajiportionment Act, 1831 (c. 22). — 
St. Aubyn v. St. Aubyn (1801), 1 Drew. Sc 8m. 
Oil ; 30 L. J. Cli. 917 ; 5 L. T. 519 ; 9 W. R. 
922 ; 02 E. R. 512. 

Annotnttona : io (1) Folld. WhorU*)’ y. Toolnl (1807), 

L. R. 3 Eq. .571 ; Doiwihlson c. Donaldson (1870), L. if 
10 Eq, 635. .Is io (2) Consd. Llewellyn v, Lows (180G), 
L. R. 2 Eq. 27. 

2154. .] —Testator gave th(‘ residue of his 

real Sc personal estate to trustees, upon trust to 
receive Sc accumulate' the rents Sc profits till his 
nephew should attain twenty -one, when he was 
to be put into ])o8session of the estate for his 
life : — Held : there must be an apportionment 
of the rents up Io the period of the tenant for- life 
attaining twenty-one. — W heei.er v. 'J''() 0 TEL 
(1807), L. R. 3 Eq. 571 ; 30 L. J. Oh. 221 ; 15 
L. T. .529 ; 15 W. R. 382. 

Annotation : — Refd. Donaldbon v. Donaldbon (1870), L. IL 
10 Eq. 0.i5. 

2155. .] — A settlor, by deed, assigned 

securities to trustees upon trust after his, the 
settlor’s d('ath, during tlie minority of A. to pay 
such portion of tlu* income as they should think 
proper, for the maintenance Sc education of A. ; 
Sc when A. sliould have attained the age of twenty- 
one, Sc th(*nceforth until he sliould attain thii*ty, 
Sc upon further trust, wlien Sc so soon as A. should 
have attained thirty, “ to stand possessed of the 
funds Sc the annual produce tJiereof, upon ti’ust 
that they Sc he shall pay unto Sc permit ” A. “ A 
his assigns to receive A; take IJie whole of the 
dividends, interest, Sc annual iiroduce of same, 
during liLs life, for his Sc their own use Sc benefit,” 
with limitations over. Upon A. attaining thirty : 
— Held : there must be an apiiortionincnt of the 
current dividends. — D onaldson r. Donaldson 
( 1870), L. R. 10 Eq. 035 ; 40 L. J. Ch. 04 ; 23 
L. T. 550 ; 18 W. R. 1104. 

2156. Profits from business carried on by 
trustees.] — Testatrix bequeathed a newspaper to 
trustees upon trust to continue the publication 
thereof as long as they thought fit, & to j)ay one- 
fourth share of the net profits to J. during his 
life, & after his death to his widow during her 


part X. sect. 6, SUB-SECT. 3.— D. 

2156 i. Profits from business carried 
on by trustees.] — Andrew’s Trustees 
V. Halleit, 11926] S. C. 1087.— 

SCOT. 

u. Proceeds of realisation of in- 
vestment — Sale of settled leaseholds .] — 
Held: the moBt equitable apportion - 
ment of the purchase -money of the 
sale of settled leaseholds was to give 
the tenant for life the interest arising 
from ts investment together with a 


half-yearly sum out of the princlpa 
such sum to be half the quotiot 
obtained by dividing the piiuoipt 
moneys by the number of years the 
the leasu would have to run at eac 
division. — B usby r. Busby (1893). 1 
N. H. W. Eq. 42 ; 9 N. S. W. W. > 
124.— A US. 


X. Sale of mortgaged property.] 

— Money was invested under a settle- 
ment on mtgo. ; the Income was pay- 
able to the tenant for life, the corpus 
to go to the remainderman. The 


interest fell into arroar, tlio mtgee. 
eiileivd into possession, & after some 
years sold the iiroperty, the proceeds 
of the sale being less than the capital 
invested. The Ineoiiie payable to the 
tenant for life was also very much in 
arroar : — Held : the sum realised by 
the sale must bo apportioned between 
the tenant for life & the person entitled 
to it in remainder in the proportions 
which the arrears of interest duo to 
the tenant for life boro to the ori- 
ginal principal sum invested. — E quity 
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Settlemekts. 


Sect, 5. — Apportionmeid : Suh-sect, St D. Sect, 6: 

Sub-sects. 1 cfc 2. Sect. 7 : Svb-aect, 1, 

life ; ^ testatrix declared that no person entitled 
to participate in the profits should have any right 
to interfere in the management of the publication 
or the mode or time of asceitaining &; dividing 
the profits thereof, but same should be wholly 
in the discretion of the trustees, except that they 
should every Jan. draw uj) a balance sheet show- 
ing the net profits during the year ending on the 
then preceding Dec. 31. The trustees carried on 
the paper, gave notice to J. k> the other bene- 
ficiai’ies that tliey intended, until further notice, 
to divide the net accrued profits half-yearly up 
to June 30 & Dec. 31 in each year, they did so 
divide same up to June 30, 1877. On Dec. 23, 
1877, J. died, A: his widow claimed the one-fourth 
share of the net j)rofits of the half-year ending on 
Dec. 31, 1877: — Held: the profits in question 
were neitlier “ rents, annuities, dividends, or other 
periodical payments,” within Apportionment Act, 
1870 (c. 3r>) ; <S:, Api^ortionment Act, 1870 (c. 35), 
did not apply, k, the widow was entitled to the 
whole profits of the half-year in question . — lie 
(Jox’s Trusts (1878), 9 Oh.‘ D. 159 ; 47 L. J. Oh. 
735 ; 27 W. R. 53. 

Annotation: — Refd. I’atcliing v. Barnett (1880), 43 L. T. 50. 

2157. Policy of insurance on life of third party — 
Premiums paid out of interest.] — Part of testator’s 
estate consisted of policies on the life of another, 
subject to a intge. to the life assurance olfice. 
By his will he bequeathed his personal estate to 
one for life with remaindei's over. After the 
death of testator his exor. paid the premiums on 
the policies & the interest on the mt ge. out of the 
income of tin* personal estate until tlie death of j 
the assured, when the office paid to the exor. th(" 
surplus of the policy moneys remaining after 
deducting the intge. debt: — Held: as between 
the tenant for life & the remaindermen, the 
amount of income expended in keeping down the 
premiums <fc interest ought to be recouped to the 
tenant for life, with interest at 4 per cent., out 
of the property preserved by the expenditure — 
that is, tlie surplus policy moneys ; k the balance 
of such sijri)lus moneys must be apportioned 
between capital k income according to tlie prin- 
ciple k form of order in He Chesterfield's {Earl) 
Trmts, No. 2238, post. — Re IMorley, Morley v. 
Haig, [1895] 2 (ii. 738; 04 L. J. Ch. 727 ; 73 
L. T. 151 ; 44 W. K. 140 ; 11 T. L. R. 507 ; 13 
R. 080. 

Annotation : -Mentd. Re Goodonougli, Murland v. Williams 

(1895), G5 L. J. Ch. 71. 

Tithe rentcharge.] — See Ecclesiastical. Law, 
Vol. XIX., p. 489, No. 3407. 


Sect. 0. —INSURANCE. 

Sub-sect. 1. — Liability to Insure. 

2158. Tenant for life not bound to insure.] — 
A., on retiring from his partnership business, 
entered into an agreement with the continuing 
partners, dated in Apr. 1894, by which it was 
agreed {inter alia) that liis capital in the firm 
should be taken as ascertained at the sum of 
£15,772, k should be considered as money lent by 
liirn to the continuing partners at 5 per cent. 
per annum, k such capital was to be paid in Aug. 
1904. The continuing partners might, however. 


pay it at any time or times in one or more sum or 
sums. They were to produce annually to A. a 
balance sheet of the business k all books k docu- 
ments in relation thereto, k permit him to examine 
the stock of the business. In certain specified 
events testator w^as to be entitled to demand k 
recover immediate payment of the sum of £15,772, 
or so much thereof as remained owing. 

In Sept. 1894, A. died, having by his will, dated 
in Feb. 1890, given his residuary estate upon trust 
for certain persons for life with remainders over : 
— Held : there ought to be no restriction on the 
discretion of the trustee of the will as to how often 
tliero should be audits k stock takings of the 
business ; k as the audits k stock takings were 
for the benefit of the whole estate, the (jbject of 
them being to ensure the safety of the £15,772, 
the exx)enscs thereof represented part of the 
“ costs, charges k expenses properly incurred ” 
by the trustee in the performance of his duty, k 
ought therefore to bo paid out of the capital of 
the estate k not out of the income. 

It is said that the case is like one of insurance, 
where the tenant for life pays the xiremiums ; 
but the difference between the two cas(»s is this, 
that in the case of insurance the payment is a 
voluntary one made by the tenant for life out of 
his own income witliout any obligation on his 
])art to do so at all. Here the juiyment is one 
which the trustee, for the benefit of the tenant 
for Iif(i as well as of the remaindermen, may 
properlv insure (Smith, L.J.). — Re Bennett, 
Jones v. Bennett, [1890] 1 Ch. 778; 05 L. J. 
Ch. 422 ; 74 L. T. 157 ; 44 W. R. 419 ; 40 Sol. 
Jo. 335, C. A. 

Annotat ion : — Apld. He Sherry, Sherry v. Stierry, [1913] 2 

Ch. 508. 

2159. .1 — Testator devdsed liis mansion 

house, outbuildings, k farms in W. to three trus- 
tees upon trust “ after payment thereout of all 
necessary expenses ” to pay the balance of the 
rents k profits to his widow for life k then to 
his son for life with remainders over. The widow 
k the son were two of testator’s (^xors. k trustees. 

The premises were insurtnl against fire at tes- 
tator’s death for much less than their value. 

On an originating summons by the third trustee 
against tlie first tenant for life k remaindermen 
asking tlu' direction of tht^ ct. as lo adequately 
insuring the devised premise's out of income : — - 
Held : neither under the trusts of the will as 
coming under the head of “ necessary exjienses ” 
nor as a statutoi'y obligation under Trustee Act, 
1893 (c. 53), s. 18 (1), ought the trustees to main- 
tain the fire insurance upon tlie premises devised 
in trust at the expense of the tenant for life. — ■ 
Re McEacharn, Gambles v. McEaciiarn (1911), 
103 L. T. 900 ; 55 Sol. Jo. 204. 

2160. Except by express obligation — Cove- 

nant in lease.] — Re Betty, Bistty v. A.-G., No. 
1900, ante, 

2161. .] — Re Gjers, Cooper v, 

Gjers, No. 1901, ante. 

Liability to insure improvements.] — See Settled 
Land Act, 1925 (c. 18), s. 88. 


Sub-sect 2. — Right to Insurance Moneys. 

2162. Whether tenant for life or remainderman 
entitled to insurance moneys — Moneys subscribed 


Tkustees, ExEcin oRS & Agency Go., 
Ltd. V. MacMeikan U900), 25 V. L. R. 
693.— AUS. 

y. .] — Re Clarke. Toronto 

General Trusts Corpn. v. Clarke 


(1903), 24 C. L. T. 23 : G O. L. R. 551 ; 
2 O. W. R. 980.— CAN. 

z. Compensation for expropriation hy 
Croum.] — O'Mulijn v. Eastern Trust 
Co. (1915), 48 N. 8. 11. 219.— CAN. 


PART X. SECT. 6, SUB-SECT. 1. 
2158 i. Tenant for life not bound to 
insure.] — Re Kingham (Deceased), 
Kingham V. Kingham, [1897] 1 I. R. 
170.— IR. 
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for purpose of rebuilding.] — A sum of £96 paid to 
guardian of an infant tenant in tail for rebuilding 
a copyhold tenement that had been burnt down, 
but which never had been so applicMi during the 
infant's life : — Held : to belong to the succ('eding 
remainderman in tail, subject to a deduction of 
interest upon a laiger sum at which the loss was 
computed. — H ook v. Worth (1750), 1 Yes. Sen. 
460 ; 27 E. R. 1142, I.. C. 

Jnnotation : — Consd. Warwicker v. liroinall (1882), 2.3 Oh. 

D. 188. 

2163. Intention of tenant for life to benefit 

estate.] — J. tenant for life, remainder to W. for 
life remainder to J. in foe. During life of J. 
houses on the estate insured by him were burnt 
down, & insurance mon(*y paid to .1. which was 
placed in the funds in his name. .1. by his will 
devised th(» estate to R. in fee, & his personal estate 
to W. W. applied part of the insurance moru^y 
in repairing a house upon the estate. The in- 
surance money unax)plied remained standing in 
J.’s name. W. by his will, stated the circum- 
stances, as to th(' fund so standing in his brother’s 
name, & bequeathed the residue of his personal 
j)roperty : — Held : the insurance money linapplied 
was subject to the us(\s of the sctthunent, & passisl 
to R. the devisee of J. — Norrls v. ITahrisoN 
(1817), 2 Madd. 268 ; 56 R. R. 333. 

Annotations : -’EtuvHA. l^aynor v. J’rvBton (1881), 18 Ch. D. 

1. Refd. Nol)l(‘ V. Cans (1828), 2 Slin. 343 ; Siinjisou v. 

MoiiijUilii (1830), 4 L. J. ('ll. 221 ; Warwicker v. Bretnall 

(1882), 23 ('ll. D. 188. Mentd. IlohertH v. Edwards (18G3), 

33 L. J. Ch. 363. 

2164. What amounts to expression of 

intention - -Moneys invested in name of trustees.] — 

The fact that, pending a decision by the tenant 
for life fis to whether he will expend the insurance 
fund in rebuilding the promises, the money had 
been investf'd in the names of the trustees of the 
s(‘ttlern(‘nt during a period of fourteen years : — 
Held : not, imdiT the circumstanc(‘S, to amount to 
an abandonment of the life tenant’s right to the 
fund or a gift of it by him to the trustees for the 
benefit of the corpus of the settlement fund. — 
Gatjssen V. Whatman (1905), 93 li. T. 101, 

Annotation : — Distd. QuickC’s 3’rusts, Poltimore v. 

QuickC (1307), 77 h. J. Ch. 623. 

2165. .] — The remainderman is entithnl to 

the benefit of a pcdicy effected by the tenant for 
life. — Garden v. Ingram (1852), 23 L. J. Gh. 478 ; 
20 L. T. O. S. 17, L. C. 

Annotations : — Refd. Hay ncr Preston (1881), 18 Ch. D. 1. 

Mentd. Decs v. Whitcloy (1866), L. U. 2 Eq. 113. 

2166. .] — By the d(»cree in the cause it had 

been declared that L. was tenant in tail in posses- 
sion of certain real estates in the pleadings 
mentioned. A receiver of these estates had been 
appointed by the ct., with a direction to pay 
certain fire insurances on the mansion house, 
stables, & other buildings, & he had also been 
directed to pay the surplus moneys arising from 
the rents, etc. to the account of L. A portion of 
the buildings having been burnt down : — Held : 
the tenant in tail was entitled to the moneys 
arising from the insurances on them. — S eymour v. 
Vernon (1852), 21 L. J. Ch. 433 ; 19 L. T. O. S. 
244 ; 16 Jur. 189. 

Annotations: — Folld. Warwicker r. Hrctnall (1882), 23 Ch. 

1). 188 ; Gausson v. Whatman (1905), 93 L. T. 101. 

Refd. lie QuickC’s Trusts, Poltimore v. QuickC, [1908J 1 

Ch. 887. 

2167. .] — During the infancy of a tenant in 

tail of freehold estates devised in strict settlement, 
part of which consisted of a corn mill let on lease, 
the rents were received by his mother on his 
behalf, & she thereout paid the premiums necessary 
for keeping up a policy which had been effected 
in her name for insuring the mill against fire. The 


will contained no provision for fire insurance. 
The mill having been burnt down, & it not being 
considered for the benefit of any person interested 
in the settled estates that it should be rebuilt ; — 
Held : the insurance moneys belonged to the infant 
tenant in tail as his personal estate & wore not 
to be treated as real estate for the benefit of all 
X)ersons interc'sted in the' settled estates. — War- 
wicker V, Bretnat.l (1882), 23 Ch. 1). 188 ; 31 
W. R. 520. 

Annotations : — Consd. Gausscii v. Whatman (190.6), 93 

L. T. 101. Refd. tie (QuickC’s Trusts Poltimore d. QuickC, 

119081 1 Ch. 887. 

2168. Insurance of settled chattels.] — 

During tlie minority of a life tenant of settled 
estates in D., the trustees, acting under the powers 
of Conveyancing <fc Law of Property Act, 1881 
(c. 41), s. 42, A Trustee Act, 1893 (c. 11), s. 18, 
insur(‘d {a) the mansion house A (b) certain settled 
chatt<4s A furniture against fire. The policies 
were taken in the names of the trustees, A the 
premiums were paid out of income. The house 
A chattels were for th(‘ most part destroyed by 
fire, A the trustees recovered £7,000 on the house 
policy A £1,244 on tlie chatted policy. The 
trustees, the infant lift' tenant, ag(*(l twenty, A 
the remaindt'rmtm all ([(‘sirtsl the house to be 
r(d)uilt A refurnislied, but the infant life tenant, 

I who w^as not; bound to insurt*, claimed that, as 
the luemiums had been paid out of liis iiujome, 
the j)olicy moneys in the hands of the trustees 
were his, A he was entitled to a charge tor any 
amount expfmded : —Held : ( 1 ) under* Fires 

Prev(‘ntion (M(droi)olis) Act, 1771 (c. 78), s. 83, 
the remaind(‘rmen entitled to have the £7,000 
recovered on t ho liouse xiolicy applied in rebuilding, 
A th(' infant Jiff* tenant was not entitled to a 
charge ; (2) tlie infant life t;enant was entitled 

to the £1,241 recovered on tlie cbaGel yioliey, to 
whicli Fii*e.s Prevention (Metropoli.s) Act, 1774 
(c. 78), s. 8.3, did not airply. —Be Quicke’.s Trusts, 
Poltimore v. Qlticke, [1908] 1 Ch. 887 ; 77 L. .1. 
Ch. 523 ; 98 D. T. 610 ; 2t T. D. R. 23. 

2169. — — .J - “ When a life tenant is 

under an obligation to insure or truste(‘S have 
power to insure, wlu'tlier the insurance is of real 
estate or chattels, 1 think that if there are 
successvc int('rests in the property the insurance 
is for the benefit of the persons successively 
entitled A does not belong to any one of tlu'm.” 
In the case of a voluntary insurance to a tenant for 
life, apart from Fires Prevemtion (Motrop(j»lis) 
Act, 1774 (c. 78), I think the tenant for life is also 
entitled to the proce(‘ds of insurance against fire, 
A that would also be so in tlie case' of chattels 
(Neville, .T.). —Be Bt.adon, Dan do v. Porter, 
[1911] 2 Ch. 350; 105 L. T. 367; on appeal, 

[1912] 1 Ch. 45, C. A. 

Annotation : — Montd. lie WilliamH* SetUmt., Williams 

Wynn v. Williams, [1922] 2 Ob. 750. 

2170. Effect of Fires Prevention (Metro- 

polD) Act, 1774 (c. 78), s. S3,]— Re Quicke’s 
Trusts, Poltimore v. Qutcke, No. 2168, ante, 

2171. Tenant for life under obligation to 

Insure.] —Re Bladon, Dando v. Porter, No. 2169, 
ante. 


Sect. 7. — ADJUSTMENT OF BURDENS 
BETWEEN CAPITAL AND INCOME. 

Sub-sect. 1.— Outgoings and Expenses. 

A, Charge on Income, 

2172. Rent — Quit rent.] — I^and tax, quit rent, 
etc., not apportioned as between tenant for life 
A the remainder. — Sutton v, Chaplin (1804), 10 
Yes. 66 ; 32 E. R. 768. 
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Settlements. 


Sect. 7. — Adjustniejit of hardens between capital and 
income: Sub-scct. I, A.] 

2173. Settled leaseholds.] — Re Baring, 

Jeune V. Baring, No. 1 897, ante. 

2174. .] — Re Redding, Thompson v. 

Redding, No. 1899, ante. 

2175. .] Re Betty, Betty v. A.-G., 

No. 1900, ante. 

2176. .] — Re Gjers, Cooper v. 

Gjers, No. 1901, ante. 

2177. Abatements of rent.] — A married woman 
was entitled, nnd(‘r a deed dated in 1867, to the 
surplus rents <Sr profits of certain estates for her 
life for her separate use without power of anti- 
cipation, but subject to a proviso that if she should 
succeed to an income in her own rij^ht of £8,000 
or more per annum for her separate use, tlien her 
life interest in the estate should absolutely cease 
& determine, & the property should be held upon 
trust for her husband : — Held : in estimating the 
income, the amount coming to the married woman 
for her own benefit, after payment of all proper 
charges, must be ascertained as fairly as possible ; 
the titlies, rent charges & reasonable abatements 
of rent were properly deducted ; the occupation 
rent of unlet farms & the mansion house in which 
the married woman lived could not be regarded 
as income ; &; it had not been shown that she had 
succeeded to an income in her own right of £8,000, 
or more per annum. — Bateman (T^ady) v. Faber 
(1900), 83 L. T. 9 ; 48 \V. R. 025 ; 41 Sol. Jo. 
590, V. A. 

2178. Deductions from rent under Licensing Act, 
1904 ^c. 23).] —The deductions which und(‘r 
Licensing Act, 1904 (c. 23), a licence holder is 
allowed to make from his rent in resjiect of charge's 
imposed by quarter sessions to form a compensal ion 
fund for non-renewal of lic(‘nc(‘s under that Act 
are a charge upon the rent. In cases where the 
reversion is settled a tenant for lih* has no right 
in the absence of special directions in the will or 
settlement to have any part of these deductions 
paid out of capital. — Re SmTii, Smith v. T)ods- 
wortii, [1906] 1 Ch. 799 ; 75 L. J. Ch. 442 ; 94 
L. T. 643 ; 70 J. P. 169 ; 54 W. R. 449 ; 22 T. L. 
R. 412 ; 50 Sol. Jo. 376. 

2179. Rentcharges.] — Bateman (Lady) v. Faber, 
No. 2177, ante. 

2180. Tithes.] — Bateman (Lady) v. Faber, No. 
2177, ante, 

2181. Land tax.] — Suiton v. Ciiapun, No. 
2172, ante. 

2182. Repairs.] — Where the rents of real estate 
devised in strict settlement were directed to be 
accumulated during the minority of any person 


who should become tenant for life, & the accumu- 
lated fund & interest thereon were from time to 
time to be invested in the purchase of other lands 
to be settled to the same uses : — Held : no part 
of such accumulated fund could be applied, at 
the instance of a tenant for life in necessary repairs 
& improvements on the estate. — Brunskild 
Caird (1873), L. R. 16 Eq. 493 ; 43 L. J. Oh. 163 ; 
29 L. T. 365 ; 21 W. R. 943, L. C. 

Annotation: — Mentd. Re Nether Stowey Vloarafifo (1873), 

L. R. 17 Eq. 156. 

2183. .] — Re Courtier, Coles Courtier, 

Courtier r. Coles, No. 1896, ante. 

2184. .] — Re Baring, .Teune v. Baring, 

No. 1897, ante. 

2185. .] — Re Redding, Thompson v. 

Redding, No. 1899, ante. 

2186. .] — Re Tomlinson, Tomlinson v. 

Andrf::w, No. 1898, ante. 

2187. .] — Re Betty, Betty v. A.-G., No. 

1900, ante. 

2188. Improvements.] — Trustees allowed a 
tenant for life to enter into possession, she paid 
the interest of incumbrances & expended monc'y 
on improvements. The trustees did not call for 
any account of the rents, <fc the evidence, both as 
to the income being insufficient to keep down the 
incumbrances, & as to the improved value of the 
estate, was unsatisfactory. The tenant for life 
purchased the property, <fe the trustees allowed her 
to deduct from the purchase-money the money 
expended in paying interest & in improvements : 
— Held : she ought not to have been allowed those 
sums. — Dixon v. Peacock (1855), 3 Drew. 288 ; 
61 E. R. 913. 

2189. Insurance.] — Re Baring, Jeune v. Bar- 
ing, No. 1897, ante. 

2190. Management expenses — Incurred in 
settlor’s life.] — Testator devised estates to uses 
in settlement, & bequeathed to the person who 
should at his death become entitled to possession, 
all arrears of rent which might be due to his estate 
at his death, all proportions to become due to his 
estate after iiis death, of rents accruing due at 
but payable after his death, “ but so, nevertheless, 
that all outgoings of the said hereditaments pro- 
perly chargeable against such arrears & proportions, 
& not discharged in my lifetime, shall be paid out 
of such arrears & proportions ” : — Held : the out- 
goings properly chargeable against the arrears & 
proportions of rent included all such expenses 
due & remaining unpaid at testator’s death, as 
in the ordinary course of management as carried 
on by him, would, at his death, come into charge 
against such arrears & proportions. — Re Cleve- 
land’s (Duke) Estate, Wolmer (Viscount) v. 


part X. SECT. 7, sub-sect. 1.— A. 

2173 i. Rent — Settled Icxiseholda,] — 
Testator directed his exors. N: trustees 
to allow his wife, if she plossed to 
occupy ills house durlue: her life, with 
the use of the furniture, & after her 
death the saiiie might bo sold & the 
proceeds divided among testator's 
children : — Held : the ^dow was 
liable to pay all headrent & taxes 
payable in respect of the period during 
which she occupied the promises, ^ 
to ko(‘p them in such repair as a tenant 
would be liable for in the absence of 
express contract . — Re Kingham (De- 
ceased), Kinoiiam V . Kingham, 11897] 
1 I. R. 170.— IR. 

2182 i. Repairs .] — The cost of effect- 
ing ordinary recurring repairs, which 
last only a short time, such as pahiting 
& papering, is to be borne by Income. 
The cost of structural rfipairs of such a 
character that both the life tenant & 
the remainderman will derive sub- 
stantial benefit therefrom are to bo 


apportioned between income & corpus 
In such a manner as the trustees in 
their discretion think fit. — Wilkie v. 
Equity 'riiusTEES, Executors & 
AGENCY Co., Lid., 11909] V. L. li. 
277. -AUS. 

2182 ii. .] — The repairs of a ten- 

ant for life, however substantial & last- 
ing, are his own voluntary act, & do not 
arise from any obligation, & he cannot 
charge the inheritance with them. — Re 
Smith’s Trusts (1854), 4 O. R. 518. — 
CAN. 

2182 iii. .]—Rc Woods (Ont.), 

[1927J 1 D. L P 63— CAN. 

2182 iv. .] — Re Kingham (De- 
ceased), Kingiiam u. Kingham, [1897] 
1 1. R. 170.— IR. 

2182 V. .] — Trustees executed 

improvements & repairs on settled 
property consisting of (a) now work, 
lb) work of reconstruction, (c) new 
fixtures or fittings In substitution for 
old, (d) painting necessitated by con- 
structional alterations, (e) painting not 


so noocsBitated. The money to meet 
ibis expcndltm’e v'as bonowed on the 
8(*cuTity of other heritage belonging to 
the trust, & the interest on the sum so 
borrowed was paid out of the revenue 
of the whole trust estate : — Held : 
the expenditure on items (a) (b) & (d) 
was chargeable against capital, but 
the costs of items (c) & (e) fell to bo 
ohaiged against the revenue of the 
trust estate. — Shaw’s Trustees v. 
Bruce, [1917] S. C. 169 —SCOT. 

21881. Improvements.] — Where a llfe- 
ronter expends money In improving the 
subject of his liferent, he is presumed 
to do BO with a view to enhancing his 
own benefit as liferenter of the estate, 
but the presumption may bo rebutted 
by facts & circumstanoes. — Morrisons 
V. Allan (1880), 13 R. (Ot<. of Bess.) 
1156 ; 23 So. L. R. 846.— SCOT. 

2189 i. Insurance.] — Re Woods 
(Ont.), [1927] 1 D. L. R. 63.— CAN. 

a. Taxes.] — Semble : a tenant for life 
of the whole estate of the testator, 
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POBESTRR, [1804] 1 Ch. 104 ; 63 L. J. Ch. 115 ; 
00 L. T. 807 ; 10 T. L. B. 118 ; 38 Sol. Jo. 90 ; 
7 B. 328, C. A. 

^finoiaifon Jie Ford, Myers v. Molesworth, [1911] 

1 Ch. 45r>. 

2191. .] — By a settlement of freehold pro- 
perty contained in testator’s will a power of 
management was given to the trustees, with power 
to pay the costs of management out of rents «Sz; 
profits. The property consisted of six hundred 
iVc fifty houses let on repairing leases for ninety- 
nine years at very small ground rents. The trus- 
tees employed a surveyor to report on the state of 
the property, as a result served notices to rei)air 
on a large number of the tenants. The costs of so 
doing amounted to about half the annual income of 
the settled estate : —Held : these expenses were 
costs of management, payable therefore out of 
income under the provision in the will, but the ct. 
had power under Settled Land Act, 1882 (c. .‘18 ), 
s. 30, to direct thedr payment out of capital, if it 
thought fit, & in the special circumstances of the 
case it would do so.— Re Tubbs, Dykes v. Tubbs, 
[19151 2 Ch. 137 ; 81 L. J. Ch. 539 ; 113 L. T. ‘395 ; 
59 8ol. Jo. 508, C. A. 

Afinotation Apld. lie Stamford & Warilngtou, Payno v. 

Grey, 11916] 1 Ch. 401. 

2192. Expenses of receiver.] — (1) A. was sole 
legatee & exor. of testator’s personal estate, & 
tenant for life of his real estate, with remainder to 
his son. At the death of testator, he was largely 
indebted, his pei*sonal estate was outstanding, 
owing, as to the gi’eater pai't, to his having 
advanced large sums to a bank, of which his son 
was a partner, which failed & became bkpt. 
For a long jieriod, about eleven y('ars, the tenant 
for life kept down Ihe interest of the debts out of 
his life estate, which was wholly or nearly absorbed 
by such payment. Clltimately, enough personality 
was got in to pay a largo x^urtion of the debts, 

was so apphed ; <Sc then the real estate was 
sold : — Held : no portion of the money rejiresenting 
the corpus of the real estate could be apj)lied in re- 
couping the tenant for life the int(‘rest lie had paid. 

(2) A receiver had been ai^pointed both of the 
real & x’ersonal estate : — Held : the tenant for 
life must bear the receiver’s poundage. — Siioiiu 
V, Shore (1859), 4 Drew. 501 ; 28 L. J. Ch. 940 ; 
7 W. K. 390 ; 02 E. 11. 192. 

2193. Private Act authorising sale — Costs of ob- 
taining.] — ^Where an estate was settled on legal 
limitations in favour of one for life, with remainder 
to an infant tenant in tail, the ct. declined to order 
that the costs of an ax)i)licatioii to I’arliament for 
a private Act to carry into effect a i^roposed sale 
which was beneficial U) the estate should be borne 
by the estate whether such application were or 
were not successful. But the tenant for life 
consenting, the ct., being of opinion that the i^ro- 
X)osed application to Parliament would be for the 
benefit of the infant, sanctioned the application on 
the terms that the costs were to be borne by the 
tenant for life, unless an Act of Parliament was 
obtained otherwise directing. — S tanforl^ v, 
Roberts (1882), 52 L. J. Ch. 60 ; 48 L. T. 262. 

2194. Settlement of ships — Expenses of fitting 
out & repairing.] — Testator, a shipowner, gave to 
his sister for life the interest of an investment to 
be made of certain parts of his residuary personal 
estate, & which should arise under the following 
direction in his will ; he directed tliat his exors. 


should not sell any of his ships, or private shares in 
shills, for a x:)eriod of seven years from the time of 
his death, u^ess the keeping of them should cause 
loss to or diminution of his estate, &> in such case 
he gave his said exors. a discretionary x)f>wer to 
sell same ; but, subject as aforesaid, he directed 
them to refrain his said shij^s & shares of ships for 
the period of seven years at the least, ux:>on trust 
to suxiorintend manage same. At the time of 
testator’s death may of liLs ships were employed 
in various voyages, all of which turned out profit- 
ably. Some of the other ships in which ho had 
shares incurred losses x—Hcld : the wliole must be 
considered as one general mercantile adventure, 
& that the amount of the necessary outfits, repairs, 
alterations. x>f‘i’iT)anent imi)rovement8, & general 
expenses incurred befoi'e A; subsecxuently to his 
death, should be deducted from the profits made & 
received after his death. The tenant for life 
entitled to the interest of the balances invested. — 
Green v. Britten (1867), 16 L. T. 825 ; 2 Mar. 
L. O. 564. 

2195. Depreciation of machinery in business 
settled.] — Testator gave his trustees authority to 
carry on his business & bequeatlied to his widow 
during her life “ the x^^’ulits arising from my 
business”: — Held: the trustees had 
charged against the profits before x^aying them to 
the widow a yearly sum for dex^reciation of the 
machinery used in the business in addition to the 
cost of reyiairs. — Re Grabtree, Thomas v. Grab- 
tree (1911), 106 L. T. 49, G. A. 

2196. Drainage works — Ordered by local 
authority.] -G., by will, b(‘queathed a leasehold 
house in Ijondon to trustees in trust, after 
payment of all oi*dinary outgoings for ground 
rent, repairs, taxes, exx^enses of insurance or 
otherwise, to pay the rents to his wife for life, 
with ivunainders over. Tlie local authority ordered 
certain drains to be made, under MefTopolis Local 
Managemc'nt Act, 1855 (c. 120), s. 73. The 
trustees paid all the exx^enses of their (*onsti*uction 
out of the rents. The tenant for life took out a 
summons to have tlaun paid out of tiie corpus of 
testator’s estat(^ : — Held : upon th(' construction 
of t’.’s will, this was one of tlie i-xpenses to be x>aid 
out of the nmts btdore the ineoiru^ was paid to the 
tenant for life, semblc, in no case would any part 
of similar expenses under the Art be thrown upon 
the remainderman in favour of the tenant for life. 
— Re Crawley, Acton v. Crawley (1885), 28 
Gh. D. 481 ; 54 L. J. Gh. 652 ; 52 L. T. 460 ; 49 
J. \\ 598 ; 33 W. R. 611. 

Anm^latinn : — Apld. Re Smith, Smith v, Bodsworth, [1900] 

J cm. 799. 

2197. Compensation for unexhausted improve- 
ments by tenant.] — Under a parol agreement for a 
lease of a farm for a term of years the tenant went 
into possession. The lease was to contain a 
covenant by the landlord to pay the tenant for 
unexhausl^tid improvements at the expirat ion of the 
term, but it was never executed. During the term 
the landlord died, having devised the farm to 
pltf. for life, with remainders over. On the 
expiration of the term the tenant gave up possession 
& pltf, went into x>ossession. The question then 
arose, wlio was to pay the tenant for the valuation 
of the unexhausted improvements :—Held : the 
obligation to pay for unexhausted improvements 
was in the nature of a covenant running with the 
land ; &, consequently, the valuation was payable 


consiHtinv of an improved farm, & of 
wild lands. Is bound to keep down the 
taxes on the whole. — B isooe v. Van 
Bbarle (1858), C Gr. 438.-— CAN. 
b. Rates ,] — The tenant for life of 


settled property is liable for the pay- 
ment of road board, county & municipal 
rates, water A otherwise. —Re Hudson, 
Cooper v. Hudson (1906), 25 N. Z. 
L. B. 626.— N.Z. 


0 . .]— Cl/^rk (1871), 9 Macx)h. 

(Ct. of Scbs) 435 ; 43 Sc. Jur. 213.— SCOT. 

d. .] — B,odoer’8 Trustees v. 

Rodger (1876), 2 R. (Ot. of Soss.) 294 ; 
12 Sc. L. R. 201.— SCOT. 
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Settlements. 


Sect. 7. Adjustment of burdens between capital and 
income: Sub-sect. I, A. & B.\ 

not out of te.stator’s estate, but by pltf. as landlord 
tor the time beinR.— Mansei, v. Norton (1«83), 22 

W 'r C a 

’’• Mills, [1898] A. C. 3fi0 : 

“ HusboB.7l'9f.s'j'2 Ch’. fun' 

Fines & expenses of renewal.] —See Landlord & 
Iknant, \o1. XXXJ., pp. 84-87, Nos. 2278-2300. 

B. Charge on Capital. 

2198. Repairs.] Testator p:ave the residue of his 
real & personal estate upon trust to permit his 
^fe to n^ceive tlie rents, issues «fc profits, interest, 
(liviaends, A:; annual proceeds, aft(‘r payiner all 
outKom^s ; after the decease of liis ^^ife, Is to 
all the residuary real ^ i)ersonal estate, of which she 
was to have the (‘h'ar yearly income for her life, 
subject as aforesaid, upon trust for his son 
absolutely. fVstator liad freeholds A: h^aseholds ; 
the leaseholds being ^lapidated at the death of 
testator, the wife repaired them under notice from 
the supiTior landlord : — Held : the amount 
expended in le^pairs might be charged on the 
e.state.— irARRis v. Poynlr (18r)2), 1 Drew. 174; 
21 L. J. C^h. 915 ; 15 .7ur. 880 ; (U E. 418. 

Apid. I’lnfold r. ShillmprfoKl (1877), 25 W. 11. 

Keld. Macdonald r. ]i\mc (1878), s Ch. D. 101* 
(laine, Game v. Youn>^, flh')7 I 1 (h. 881 ; Ut Warrlian/ 

\^a^chaIll r. Blew in, 111)12 J 2 Ch. 312. vuiniuni, 

2199. — .] — Repairs A; permanent improve- 
ments to a large ainount u])on an estat(‘ of which a 
lumatic was tenant in tail in possession were found 
to be expedient. There was in ct. a sufTicient 
fund of personalty to which the lunatic was 
absolutely entitled, & his income was much more 
than suiiicient for his roquireimmts. The amount 
required for n'pairs Sc imi»rovements was ordercnl 
to be raised by mtge. or charge of the settled 

person of ttnsound mind) 
(1877), 5 Dh. 1). 881 ; 20 W. R. 22, C A 
Anntytatum- Consd. Re Gist, [1001] 1 Ch. SOs! 

2200. - — .) - Testator devised a freehold 
mansion house to tlu^ use of trustees in trust for 
his sister for lifcN “ subject to the condition that 
she shall keep tht‘ premises in the state of repair 
in which she finds them at iriy death,” with r(*main- 
der in trust for his nephews successively for life 
subject to the same condition, with remainders 
over, Sc he beijjueathed personal estate upon trusts 
corresponding to those of the mansion house. 
Ihe wRl did not impose on the trustees any trusts 
whatever for the management, maintenance, or 
repairs of the mansion house. At testator’s death 
the house was in general disnqiair. Upon the 
application by the trustees as to whether th(‘y could 
^PPly capital moneys in their hands in putting the 
house into good repair :—-Held : as the evidemee 
did not show the case to be one of ” salvage,” the 
ct. could not, either under the Settled Land Acts, 
which admittedly did not apply, or its general 
jurisdiction, authorise the proposed expenditure. 
—Be Willis, Willis v. Willis, fl902] 1 Oh. 35 ; 


71 L. J. Ch. 73 ; 85 L. T. 436 ; 50 W. K. 70 ; 40 
Sol. Jo. 49, 0. A. 

I Amwiation :—'Refd. Rc Fontoi-’n S. E., [1922] 1 Ch. 318. 

2201. Expenses of compelling tenants to 

repair.] —The expenses incurred by trustees in 
compelling tenants of the settled property to 
fulfil their obligations to repairs, such as costs of 
survey & of serving notices on the tenants, must 
be borne in fair proportion by the tenant for life 
&> remainderman & that can be effected by raising 
the amount on a mtge. of the property. Such 
expenses are not ” outgoings .” — Be McClure’s 
Trusts, Carr v. Commercial Union Insurance 
Co. (1906), 70 L. J. Ch. 52; 95 L. T. 704; 

23 T. L. R. 42 ; 51 Sol. .To. 67. 

2202. Drainage works.]— By the will of tc'stator, 
who died in 1846, certain freehold messuages were 
devised to trustees, their heirs & assigns, upon 
trust to permit A. Sc B. diu-ing their joint lives. 
Sc the survivor of them during his life, to hold, 
occupy, Sc enjoy the same, Su to receive lake the 
rents thereof, Sc after the death of the survivor, 
upon trust for the first Sc other sons of B. 
successively in strict settlement. During the life 
of one of the e(jui table tenants for lift*, the trust (‘es 
applied certain capital moneys held by them U[)()n 
similar tmsts in payment of ex])cns(*s incurred for 
drainage works in respect of lla* d(‘vis(*d m(‘ssuages, 

:‘re without such sufficit*nl drains as si)eci- 


PART X. SECT. 7, SUB-SECT. 1. — B. 

Bepairs ] — Sums properly ex- 
poiidod by trustees for repairs to & 
carotakliig of the trust i)roperty to 
preserve It from deterioration are pay- 
able out of corpus . — Re Tong’s Es- 
tate, Tong v. Trustees, Executors 

^3^— AUS 

2198 .] — The cost of structural 

fopaire of such a character that both 
the life tenant & the remainderman will 
derive substantial benefit therefrom 
are to bo apportioned between Income 
corpus in such a manner as the 


trustees in their discretion think fit. 
The cost of structural repairs of such 
a character that the remaind(*rman 
alone will derive substantial benefit 
therefrom are to be borne wholly by 
corpus. — W ilkie v. JEquitv Trus- 
tees, ExEcuToits & Agency Co. 
Ltd., [1909] V. L. R. 277. — AUS. 

2198 ill. .] — Re Woods (Ont.), 

[1927] 1 D. L. R. 63.— CAN. 

2198 iv. .] — A general jurisdic- 

tion exists In the ct. to preserve trust 
property that extends In a proper ease 
to a recognition of the propriety of 
expending money in preserving it after 


5^ l)lch W^C.V. T. O IXXilV iVXXl llJtDXXAT IVT 

tied in Public Health Act, 1848 (c. 63), b. 49 
Held: (1) as the trusie(*s had the l(*gal estate in 
the messuages, Sc vcovo the persons entitled for the 
time being to receive the rack rents thereof, 
although in trust for the beneliciaries, lh(‘y wore 
“ owmers ” within tlie definition of that term in 
Public Health Act, 1848 (c. 63), s. 2, had rightly 
l)aid th(* drainage* exp(‘ns(*s in question out of tin* 
capital moneys m their hands, hut as between tin* 
tenant for lih* A: the remainderm.an the cai)ital 
nion(*>s so apf)lied must be treated as a charge 
uj)on the messuages. 

(2) By a clause in his will t(*stator d(*clart‘d that 
the parties beneficially entitled to the rents A: 
profits ” of any of his houses ” should keep the 
same in good Sc absolute repair : -Held : tliese 
drainag(* works WT*ro not “repairs” writ bin tin* 
meaning of that clause.— Rc Barney, Harrjson 
r. Barney, [1894] 3 Ch. 562 ; 63 L. ,1. Ch. 676 ; 
71 L. T. 180 ; 43 W. R. 105 ; 8 R. 159. 

Annotations As to (2) DiSvd. R< 'J’liomns, \\ ('jitlicTall r. 
Thomas [1900] 1 Ch. 319. (Jcin rail!/, Reid. Ut Farnluim’H 
Sottlmf., Law Union ic Crown Insce. v, llartopp, [1904] 
2 Ch. 501. 

2203. Sanitary works.] — The cost of sanitary 
wmrks executed under tht* Public Health (London) 
Act, 1891 (c. 76), upon leas<*hold houses forming 
I)art of a residuary bequest to trustees upon trust 
for tenant for life Sc remaindermen : — Held : 
payable out of tlie capital of the residuary estate. 
— Be Lever, Cordw^ell v. Lever, [1897] 1 Cli. 
32 ; 06 L. J. Ch. 66 ; 75 L. T. ,383 ; 45 W. R. 172 ; 
41 Sol. Jo. 98 ; on appeal, 76 L. T. 71, C. A. 

••-—Distd. He ThomaB, Wcathcrall v. Thomas, 
FainhanFs Settlmt., Law 


the expenditure has boon Incurred, & 
in certain caHes, m which the onvs is 
obviouHly on the person claiming, 
what may be referred to as a salvage 
claim may be recognised where the 
exiienditure has been incurred by a 
tenant for life in preserving the pro- 
perty. — O’Neill v. Public Trustee 
(1915), 34 N. Z. L. R. 723.— N.Z. 

2198 v. .] — Ellis v. Ellis’s 

Trustees (1895), 22 B. (Ct. of teess.) 
764; 32 8c. L. R. 611 ; 3 S. L. T. 64.— 
SCOT. 

2198 vi. .] — Shaw’s Trustees 

V. Bruce, [1917] S. C. 169.— SCOT. 
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Part X. — Tenant for Life and Remainderman. 


2204. ,] — ^Where a settled trust fund was 

invested under the powers of the settlement in 
the purchase of freehold houses in the city & the 
trustees were required by the corpn. under Public 
Health (London) Act, 1891 (c. 76), to do certain 
repaira on the property, & the equitable tenant 
for life, having by arrangement with tlie trustees 
done the repairs, applied to the ct. for a charge 
on the corpus for the cost of the repairs, but 
ultimately waived his claim except as to so much 
of the expenditure as should be found to have 
been incurred in respect of repairs in the nature 
of permanent improvements : — Held : he was 
entitled by subrogation to the rights of the trustees 
to a charge on the corpus for that amount : 
scmble : where the trustees of a settled estate 
apjdy to the ct. to be indemnified out of the estate 
for the cost of repairs don(' by them on the property 
m answer to a demand by a sanitary authority, 
i^t IS competent to the ct. to determine according 
to the circumstanc(js of the case how the cost shall 
be borne as between tenant for life & remainder- 
man. — He Farnham’k Srttlemp^nt, IjAW Union 
& Crown Insurance Co. u. Hartopp, 11904] 
2 Ch. 561 ; 73 L. J. Ch. 667 ; 91 L. T. 780 ; 48 
Sol. Jo. 604 ; 2 L. C. K. 1050, C. A. 

2205. Making up road.]— By the leases in 1875 
& 1877 of two house's abutting on a private road, 
the lessee covenanted to pay all rates & taxes & 
i o keep up the road. In 1882 the lesse<‘ executed a 
deed of gift of the two houses to his son upon trust 
for the fath(‘r for life lu' paying “ all outgoings 
performing the covenants in the leases ” & after 
his death upon trust for the son absolutely. In 

1384, the local board served notices on the 
father under Public Health Act, 1875 (e. 55), 
s. 1 50, r('quiring him to make up the portions of the 
road on which the houses abutted ; but the not ice 
was not complied with & th(' board themselves 
did th(‘ work, which was completed in Feb. 1885. 
In June, 1885, the father died A; the son entered 
into possession of the houses. In Sept. 1886, 
1/lie son w^as served by the board with notices 
assessing a sum on each house for the j)roportion 
of expenses of niaking up the road A in Feb. 1887, 
he was served with demands & orders for j)aym(*nt 
of the assessed amoimts by instalments with 


interest. In an action by the son claiming pay- 
ment of the assessed expenses out of the father’s 
estate ; — Held : (1) the expenses were not a debt 
due from the father’s estate inasmuch as the 
relation of debtor & creditor was not created by 
Public Health Act, 1875 (c. 55), between the board 
& an owner of property for expenses incurred by 
the board; (2) the charge of the expenses under 
sect. 257 could not be recovered by the son against 
the estate of the tenant for life. — Re Boor, Boor 
V. Hopkins (1889), 40 Ch. i). 572 ; 58 L. J. Oh. 
285 ; 00 L. T. 412 ; 53 J. P. 467 ; 37 W. K. 
349. 

Annotations: — As to (1) Distd. Tubbs v. Wynne, [1 897 1 
1 Q. B. 74. Befd. Horriflcy L. B. v. Monarub Investment 
Bldif. Soc. (1889). 23 Q. B. D. 149. Geuf rally, Mentd. 
Stock V. Meakin, [1899] 2 Ch. 499 ; Tie Waterhouse’s 
Contract (1900), 44 8oI. Jo. 045 ; Rc Allen & Briscoirs 
Contract, [1904] 2 Ch. 226. 

2206. Premiums on insurance policies.] — Tes- 
tator devised <fc bequeathed his residuary real 
& personal estate to trustcM's upon trust to sell 
convert & to pay the income of the proceeds to his 
wife for life or during widowhood At after her death 
or remarriage to divide his estate into six equal 
parts which he settled upon his six children for 
life with remaind('r to tiieii* respective children 
absolutely, with power for his trustees to retain 
his estate in its then state of investment, unless 
directed by his wife to sell, k> with a proviso that 
until such sale the income of his (*state should bo 
paid to the persc^ns to whom the income of the 
proceeds of his residuary estate would for the time 
being be x)ayable. Testator’s estate included an 
estate pur autre vie in certain funds which pro- 
duced about £244 a year k> two policies of assur- 
ance for £1 ,000, As £750 respectively, tlie annual 
jiremiums on whuih amounted to about £60. Tibi 
cestui que vie liad disajipcared sonui years ago Ac 
Ills whereabouts was not known : — Held : the 
trustees were entitled to postpone the sale both 
of the life interest A; the policii's, Ac the x^remiums 
on Uie x^olicies were x>h.yable out of cax)ita]. — Rc 
Sherry, Sherry v. Sherry, 11913] 2 Oh. 508 ; 
83 L. ,1 Oh. 126 ; 109 L. T. 471. 

2207. Capital left in business — Expenses of yearly 
audit & stocktaking.] — Rc Bennett, .Tones v. 
Bennett, No. 2158, ante. 


220S i. Premiums on insurance poli- 
cies.] — The ct. authorised Ibc payment 
out of capital monoys of tlio iiremluin 
on an insurance of a inansJon house 
against damage or fire ar-ising out of 
Hot or civil commotion, the siihjcet- 
inattor of the trust, situated in a 
disturbed district. — Re Ktnahan’h 
Trusts, Hamilton & Bowles v. Huu- 
son-Kinahan, [1921] 1 I. It. 210.— 


e. Improvements — To prevent for- 
feiture of license.] — Where settled 
estate comprises a licensed public 
house, the ct. has jurisdiction to raise 
money out of the estate & apply it 
in making Improvements & additions 
to the licensed promises, whore such 
are nocessaiy to prevent the forfeiture 
of the license. — He Donnelly, Don- 
nelly V. Donnelly (1901), 1 S. B. 
N S. W. (Kq.) 150 ; 18 N. S. W. W. N. 
277.— AUS. 


f. .] — WimoNv. Graham (1887) 

13 O. 11, C61.— CAN. 

BT. .]— OuCin'ERLONY??. OUCHTER 

LONY (1888), I. L. B. 11 Mad. 360. - 

IND. 


h. .] — To entitle a tenant for life 

to recoupment out of capital moneys 
of sums expended by him on improve- 
ments, such expenditure must be 
in the nature of salvogo payments. 


necessarily made to save tlio estate 
from actual danger of destruction, 
r.y. money expended to prevent an 
immediate brt*ach in a sea -Avail ^ con- 
seciiiont Hooding. Money spent on 
ordinary improvements or current 
maiiitenaneo does not come within the 
rule ; & It is immaterial that the 

estates comrs. insist on such improve- 
ments as a condition jirccedent to a 
sale under the Jjaiid Purchase Acts. — 
Rc CoRHEN’d Estate, [1923J 1 1. R. 

1.— IR. 

k. .1 — Baylky V. Gaisford, 

[1929] N. Z. L. U. 369.— N.Z. 

l. Fencing.] — The cost of feiieing 
laud, part of the settled estate, may he 
ordered to bo paid out of capital, &: 
a sinking fimd established out of 
iiicoiiio or reiiayment of the amount 
to capital in llftoen years. — Re 
Staugiiton’s Seitled Estate, [1{)09] 
V. L. B. 174.— AUS. 

m. To utilise land for forming 

pyrpo8e.s.] — Re Potter (Dk(’easeu) 
(1915), 31 N. Z. L. B. 646.— N.Z. 

n. Taxes.] — A devisee of a life estate 
in all a testator’s property Is bound 
to keej) down the annual taxes on 
the land, & they form a first charge 
on the testator’s interest. — G ray v. 
Hatch (1871), 18 Or. 72.— CAN. 


o. Fred ion of retaining wall.] — 
Jlfld: the erection of the retaining 
wall was an act of salvage, which was 
necessary for the pieservation of tlio 
settled property ; tire cost of the work 
should th(M’(‘foro be paid out of tho 
corpus.- Eyrf. V. O’Borke (1905), 25 
N. Z. L. B. 182.— N.Z. 

p. Putting (town burned area in 
gra.Hs — Prevention of growiti of noxious 
iveeds.] Rc Po'J’TER (DE(’KAflED) 
(1915), 34 N. Z. L. B. 646.— N.Z. 

q. Payment of commission on sale 
of settled pro perty. ]- Held . i raymont o f 
(jomniisslon on sale of property was 
an outgoing properly ebargeablo 
against the estate. — B ayley v, Gajs- 
FORD, [1920] N. Z. L. B. 369.— N.Z. 

r. Expenses of examimition of A' 
changes in mv( si nicnis.] - Held : all ex- 
penses connected with thrs examination 
of Investments from time to time & 
changes in them fell to be paid out of 
tho capital. — Smith v. Bennie (1890), 
18 11. (Ot. of Sess.) 441 ; 28 Sc. L. li. 
32.— SCOT. 

t. Composition.] — Held: a taxed 
composition, olij^hle every fifteen 
years, free to be paid out of the capital 
of tho trust estate. — Edgar’s Trus- 
tees V. Edgeware, [1915] S. C. 174 ; 
52 Sc. L. B. 135 ; [1914] 2 S. L. T. 
361.— SCOT. 
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Settlements. 


Sect* 7 . — Adjustment of burdens between capital, an 
income: Sub-sect. 2, A* (a) (6).{ 

Sub-sect. 2. — Costs of Legal Proceedings. 
A, Applications to Court* 

(a) By Tenant for Life, 

2208. Whether payable out of income or capita] 
— Costs of application for payment of income — Of 
fund in court.] — The costs of a petition by tenan 
for life under 10 & 11 Viet. c. 96, cannot be ordered 
to be paid out of the capital of the fund in th 
absence of tlie persons entitled to such capital. — 
Ex p. Fletcher (1<S18), 17 L. J. Ch. 169 ; 11 L. T. 
O. S. 218 ; 12 Jur. 019. 

2209. -.] Tlie costs of al 

parties of & incident to an application by the 
tenant for life for tlie payment to her of the income 
of a trust fund, which has been paid into ct. under 
Trustee Itelief Act, will be ordered to be paid out 
of the corpus of the fund, notwithstanding the 
jiarties entitled in remainder oppose such payment, 
—lie Field’s Trust (1852), 16 Beav. 146; 19 
L. T. O. S. 253 ; 16 Jur. 770 ; 51 E. B. 733. 
Aimotation Re Turnlcy’s Tnists ‘15 L. J 

Ch. 31 a. 

2210. .] - Costs of the applica- 

tion for payment of the dividends of a fund in ct., 
to the tenant for life, are x^^i^yable out of income. — 
lie Ingram (1854), 18 Jur. 811 ; 2 W. B. 679. 

2211. .1 — Where a tenant for life 

petitions the ct. under Trustee Belief Act, the costs 
of petitioner ought to be borne by himself, k those 
of the trustees by the corpus of the fund. — Tie 
Whitling’h Settlement (1861), 30 L. .1. Ch. 
862 ; 4 L. T. 739 ; 7 Jur. N. S. 754 ; 9 W. B. 830. 

Annotation:- Distd. Eady \\ Watson (18(11), 10 Jiii. N. S. 
98a. 

2212* .]— Costs of a petition by 

a tenant for life to obtain the income of a fund, 
paid into ct. under Trustee Belief Act, ordered to 
be ])aid out of the corpus. — lie Leakk’.s J’rusts 
( 1863), 82 Beav. 135 ; J New Bep. 417 ; 7 L. T. 
816 ; 9 Jur. N. 8. 453 ; 11 W. K. 352 ; 55 E. K. 53. 
Annotations : Distd. Eady r. WtitHon (18(M), 10 L. T. 285. 
Consd. He Tiimlfy’s Tiusts (1866), 35 L. J. Ch. 313. 

2213. .] — Upon a petition in an 

administration suit for the payment of the income 
to the tenant for life, the costs of all parties must 
be paid cut of the income. Eady r. Watm)n 
(1864). 33 Beav. 481 ; 10 L. T. 285 ; 10 Jur. N. S. 
982 ; 12 W. B. 682 ; 55 E. B. 454. 

Annotation : Ri Timiley’s Tiiistp (1866), 35 L. J. 
Ch. 313. 

2214. — .J — Vliere money is paid 

into ct. under Trustee Belief Act, & an application 
is made for payment of the dividends to a tenant 
for life, the trustees only are entitled to their 
egsts out of corpus, the other costs must be paid out 
of income. — Re Tciiit(''hag off’s Will (1864), 10 
L. T. 860 ; 12 W. B. 1100. 

2215. .] — Where a trust fund 

has been paid into ct. under Trustee Belief Act, 
the costs of a petition by the tenant for life for 
payment to him of the dividends will be payable 
out of the income . — Re Manner’s Trusts (1866), 
L. B. 3 Eq. 432 ; 36 L, J. Ch. 58 ; 15 L. T. 237 ; 
12 Jur. N. S. 959 ; 15 W. B. 99. 

Annotafions: — Distd. Re Gordon’s Tnists (1868), L. H. 6 
Eq. 335. Apld. Re Evans’ Trusts (1872), 7 Ch. App. 609. 

2216. On July 25, 1864, an 

order was made for the payment of the dividends 
on a sum of stock paid into ct. under 10 & 1 1 Viet. I 


c. 06, to the person entitled thereto for life. On 
June 12, 1866, the ct., on the application of the 
tenant for life, made an alteration in the order of 
July 25, 1864, by directing the costs of petitioner 
to be paid out of the corpus . — Re Tanner’s Trusts 
( 1866), 35 L. J. Ch. 689 ; 14 L. T. 589. 

2217. .] — The costs of all parties 

on a petition for payment to a tenant for life of 
the dividends of a fund paid in under 10 & 11 Viet, 
c. 96, are payable out of the corpus of the fund. — 
Re Turnley (1866), 1 Ch. App. 152 ; 35 L. J. Ch. 
313 ; 13 L. T. 662 ; 12 Jur. N. 8. 305 ; 14 W. B. 
322, L. C. 

Annotations : — N.P. Re Mamer’s Trusts (1866), L. 11. 3 Eq. 
432. Distd. Pratt v. Jennor, Kx ji. Jeuner (1866), 35 
L. J. Ch. 682. N.F, Re Evans’ Trusts (1872), 7 Ch. App. 
609. 

2218. .] — On a petition by a 

tenant for life of a fund transferred into ct. under 
Trustee Belief Act, the costs of the trustee are 
chargeable on the corpus . — Re Knight’s Trusts 
( 1868), 37 L. J. Ch. 409. 

2219. .] — (1) Where a fund has 

been paid into ct. by a trustee under Trustee Belief 
Act, his costs, charges & expenses properly 
incurred in, about, & preliininary to the payment 
into ct., are payable out of the capital of the fund. 

(2) llis costs of appearance on a petition for 
payment of dividends are payable out of income. — 
Re Whttton’s Trusts (1869), L. K. 8 Eq. 352. 
Annotations : — As to (2) FoUd. Rc Muntoii’s Tnists (1 870), 39 
L. .1. Ch. 761 ; Re Smith's Trusts (1 870), L. K. 9 FJq. 374 ; 
Rc Evaiib’ 'J’rUhtH (1872), 41 L. J. Cl). 512. 

2220. — - Where testator has 

given a fund to trustees upon trust for investment 
in land 'which is to be settled to the use of several 
persons successively for their lives, k the* fund 
is paid into ct. in an administration suit, k has 
not been invested in land, the costs of a iietition, 
by the tenant for life for payment of the dividends 
to him are })avable out of corpus. — 8cTiiVENEit v. 
Smith (1869), L. B. 8 Eq. 310. 

2221. - — .J — Upon a petition by a 

tenant for life for payment of the income of a 
fund paid into ct. under Tiustee Belief Act, the 

3ts of the trustees are payable out of the income 
& not out of the corpus of the fund . — Re Smith’s 
Trusts (1870), L. B. 9 Eq. 374 ; 22 L. T. 220 ; 
18 W. B. 513. 

Annotations : — Folld. Re Muiiton’h TjusIh (1870), 39 L. J. 
Ch. 764 ; Rt EvauH’ Truatb (1872), 41 L. J. Ch. 512. 

2222. ]— Re Wood’s Estate, 

No. 2311 , post, 

2223. .] — Where a fund had been 

paid into ct. by trustees under Trustee Belief Act, 

& a jjetition was presented by the tenant for 
ife for payment of the income, & the costs of the 
-rustees k of the petition were ordered to be paid 
3ut of income k not corpus. — Re Munton’s Trusts 
1870), 39 L. J. Ch. 764 ; 22 L. T. 293. 
innotation : — N.F. Re Wood’a Trusts (1870), 40 L. J. Ch. 

179. 

2224. ,] — Upon a petition by a 

tenant for life for the payment to her of the income 

a fund in ct. under an administration suit, the 
:osts of aU parties were ordered t-o be paid out of 
jorpus. — L onguet v, Hockley (1870), 22 L. T. 198. 

2225. .] — The costs of trustees 

appearing upon a petition by a tenant for life for 

laymont of the dividends of a fund in ct., are pay- 
able out of the income of the fund . — Re Mason’s 
Trusts, Ex p. Smithett (1871), L. B. 12 Eq. 
U1 ; 24 L. T. 869 ; 19 W. B. 1025. 


PART X. SECT. 7, SUB-SECT. 2.— 
A. (a). 

2208 i, Whether payable out of income 


or capital-;— Costs of applicalion for pay^ 
ment of income — Of fund in court,}— 
When the ct. pays out the dl'^ldends 
of a fund to the tenant for life of the 


fund the costs of the petition will be 
paid out of the dividends & not out 
of the oorpufl . — Re Cameron’s Trusts 
(1867), 16 W. K. 861.--IR. 
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2226. .] — ^Where a trust fund 

has been transferred into ct. under Trustee Relief 
Act, &: a petition is presented for payment of the 
income to the tenant for life, the costs of the 
trustees, as well as of all other necessary parties, 
will be paid out of the income. — Re Evans’ Trusts 
(1872), 7 Ch. App. 609 ; 41 L. J. Ch. 612 ; 26 
L. T. 815 ; 20 W. K. 695, L. JJ. 

Annotation: — Consd. lie Battoll’s Trusts (1872), 21 W. 11. 

138. 

2227. .1 — Upon a petition by 

tenant for life of a sum of stock which had been paid 
into ct. under Trustee Relief Act for payment out of 
the dividends, the trustee, who appears on the peti- 
tion after notice from })etitioner’s soh*. not to do so, 
upon the p^round that the petition relates to the 
income only, will not be allowed his costs of the 
appearance out of the funds representing income. 
—Re Battell’s Trusts (1872), 21 W. R. 138. 

2228. Costs of application for possession.] — 

Re Bagot’s Settlement, Bagot v. KrrroE, No. 
1793, ante. 

2229. .] — Re Newp:n, Newen v. 

Barnes, 11894] 2 Ch. 297 ; 63 U. .T. (di. 763 ; 70 
Ii. T. 653 ; 68 J. P. 767 ; 43 W. K. 58 ; 8 R. 
309. 

Annotations Tie Hunt, Pollard v. Geako (1900), 44 

Sol. Jo. 314. Refd. Montofiorc w. Guodolla, [10031 2 Ch. 

723; Wheeler v.Tootoll (1903), 17 Sol. Jo. 71 0 ; J?eSain|)Bon, 

Sampson v. Sampson, [1906] 1 C’h. 4 35 ; Tic Stamfoid & 

Warrington, Payne v. Giey, [19251 94 Jj. J. Gh. 294. 

2230. .] — Re Hunt, Pollard v. 

Grkake (1901), 45 Sol. Jo. 652, C. A. 

2231. Costs of application for change of 

investment.] — ^A trust fund ordered to be invested 
in Bank Stock A East India Stock, on the applica- 
tion of a tenant for life, herself the settlor, the 
reversioners who opposed being voluntei'rs. 

As the change of investment is a clear loss to 
the reversion, the costs must conn* out of the 
income (Page Wood, V.-O.). — Equitable Rever- 
sionary Interest Society v. Fuller (1861), 
1 John. &: 11. 379 ; 30 L. J. Ch. 497 ; 4 L. T. 50 ; 
7 Jur. N. S. 807 ; 9 W. R, 400 ; 70 E. R. 794 ; 
on appeal, 30 L. J. Ch. 848, L. JJ. 

Annotation:- Refd. Bishop v. Bishop (1861), 30 L. J. Ch. 

624. 

2232. .] — Under special circumstances 

the ct., upon the i^etition of a tenant for life, 
sanctioned a change of invt'stment from New 
3 per cents, to Bank Stock, but refused to allow 
any part of the fund to be invested in East India 
Stock ; & the fund being in ct. the costs of the 
tenant for life were directed to be paid out of the 
income, & those of resiis. out^ of the corpus. — Re 
Langford’s Trusts (1861 ), 2 John. & U. 458 ; 31 
L. J. Ch. 334 ; 5 L. T. 579 ; 8 Jur. N. S. Ill ; 10 
W. R. 121 ; 70 E. R. 1138. 

2233. .]— By an order dated Feb. 15, 

1878, certain estates settled by the will of C, were 
ordered to be sold, & two trustees were appointed 
to receive the purchase-moneys & directed to 
apply same, after paying off certain incumbrances, 
to some one or more of the purposes mentioned 
in Settled Estates Act, 1877 (c. 18), s. 34, without 
any further application to the ct., & it was ordered 
that until same could be so applied the trustees 
should from time to time invest same in Consols, 

apply the dividends upon the trusts by the will 
declared of the rents of the lands ordered to be 
sold. A summons was taken out by the tenant 
for life asking that the Consols might be sold out 
& the proceeds invested in the debentures stocks 
of four leading railway cos. in accordance with 


Settled Land Act, 1882 (c. 39), s. 21. On Jan. 17, 
1889, the judge made an order in chambers re- 
fusing the application on the ground that he had 
no power to alter the specific directions of the 
former order. On motion now made to discharge 
tills order : — Held : since, if th(' money were 
invested in land, it might immediately bo sold 
again by the tenant for life, & the purchase-money 
invested as asked, the ct. would direct the invest- 
ment to be made at once. Ord(T made accord- 
ingly. The costs of the application were ordered 
to be paid by th(^ tenant for life . — Re Tennant 
(1889), 40 Ch. D. 591 ; 58 L. J. Ch. 457 ; 60 L. T. 
488 ; 37 W. R. 542 ; 5 T. L. R. 316. 

Annotation .—Refd. lie Mmidy’fl S. E., [1891] 1 Cb. 399. 

(6) By Trustees. 

2234. For directions as to application of income — 
Costs out of income.]-- Where testator directed the 
whole income of a trust fund to be paid to his 
widow, if she was capable of managing her own 
affairs, but a smaller annual sum, if she was 
legally declared incapable, the expenses of a 
reference to the master to inquire as to the pro- 
priety of issuing a comroission in lunacy respecting 
her, on which th(‘ master docidi'd in luu* favour, 
were directed to be paid out of the dividends of 
the trust fund, A not out of the corpus. — WiN- 
tiirop V. WiNTHROP (1816), as ri'poried in 15 
L. J. Ch. 403, Ju C. 

2235. -.] — The property of 8. upon her 

marriage vested in trustees upon trusts for her 
for life for her separate use, with a life interest 
to her husband, if he survived her, with remainder 
to the children of tlu‘ marriage. There' were 
four children & the wife became of urusound mind, 
though not so found by inquisition. The iiicomt' 
of the trust funds amounted to Til 5 A the luis- 

I band’s exi^x^nses by I'eaoon of tlie lunacy were 
T84 VZs. yearly. Under these' cii’cumstances, on 
a petition presented by the tj-ustces, their lord- 
ships expressed the opiniem that the whole income 
should be paid to the husband, he undertaking 
to apply it for the sui)poi*t of his wife <& childi'en, 
A an order to that effect was juade, but it was 
ordered that the* income sheiuld bear the costs of 
the petition , — Re Spiller (1860), 2 L. T. 71 ; 
6 Jur. N. S. 386 ; suh 7iom. Re — — - (A Lunatic), 
8 W. R. 333, L. JJ. 

2236. .] — Trustees petitioning under 

Truste*e Redief Act, 1859 (c. 35), s. 30, for the 
advice of the ct. as to the application of income 
to which a marrieel woman of unsound mind not 
so found was entitled feir her separate use, were 
directed to pay the whole of it te) her husband on 
Ids undertaking to apply it for her maintenance, 
her consent in writing, which, under tw'O of the 
instruments, was necessary for any investments 
by the trustees, being dispensed with. Costs 

out of the income. — ReT (1880), 15 Cli. D. 78 ; 

29 W. R. 42. 

2237. Costs out of capital.] — Q. by his 

will, dated Aug. 30, 1844, gave all his real A per- 
sonal estate to trustees, upon trust to convert 
such part thereof as should not consist of money, 
or securities for money in govt, securities, into 
money, A to invest the same in the public stocks 
or funds of Great Britain A to stand possessed 
thereof, A to lay out A invest same in the purchase 
of freehold lands of inheritance in Ireland, either 
in one purchase or from time to time, as eligible 
purchases might offer ; the said estates, when 


2228 1. Costs of application for 

possession .] — The ct. has jurisdiction 
to make the costs of procoediimrs in- 
stituted or carried on by a tenant for 


life for the recovery or protection of 
a settled estate a charge upon the 
estate, & to order an Immetoto sale 
of a sufficient portion of the estate 


for the purpose of defraying such 
costs. O’Neil v. Hart (No. 3) 
119051 V. L. H. 306.— AUS. 
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Settlements. 


Sect, 7 . — Adjushnent of burdens between capital and 
income: Sub-sect, 2, A. {b),J3, & C,; sub-sect, 
(a),] 

purchased, to be vested in the trustees, to the use 
of C. for life, & after her death to W. for life, ^^ith 
limitations over in favour of the sons of W. in 
tail ; & testator directed that until such time as 
his residuary estate should be laid out in the pur- 
chase of lands as aforesaid, his trustees should pay 
A: apply the dividends, interest, & annual produce 
thereof, or of such part thereof as should remain 
so uninvested in the purchase of lands, to & for 
the use of such persons, & for such estates & 
interest, as he or they would be entitled to in the 
hereditaments directed to be purchased, or as 
near thereto, as the law would permit. Testator 
died in 1858, & at the same time of his death a 
considerable portion of his estate was invested in 
English & Irish Bank Stock, & in East India 
Stock. Upon a special case submitted for the 
opinion of the ct., whether the ti-ustees were 
justified in retaining such part of the estate as 
was so invested in the English & Irish Bank Stock 
East India Stock until eligible purchases of 
land could be obtained, & also for the direction 
of the ct. as to the proper mode of paying the 
income accumulations of it, & as to future 
imestments, & the costs of the special case: — 
Held: (1) according to the terms of the wdll. 
Bank & East India Stock were not securities for 
money in govt, securities; I^aw of l^roperty 
Amendmc'nt Act, 1860 (c. 38), s. 12, which made 
Law of Propei*ty Amendment Act, 1859 (c. 35), 
s. 32, retrospective, made it so only as to instru- 
ments on which Law of Property Amendment 
Act, 1859 (c. 35), s. 32, did not previously operate, 
but did not alter rights wdiich had then actually 
accrued ic arisen ; the tenant for life W'as (‘ntitled 
to no more than the stock would have produced 
if placed in the state of investment which testator 
intended — that w^as to say, the income of so much 
3 per cent. Consuls as w^ould have been jiroduced 
if the Bank Stock &; India Stock has been con- 
verted into those funds at the death of testator ; 
(2) the costs of the special case must be paid out 
of the surplus income, which was to be treated 
as capital. — liTJME r. Pichardson (1862), 4 L)e 
G. E. k J. 29 ; 31 L. J. Ch. 713 ; 6 L. T. 624 ; 

8 Jur.N. 8. 686; 10W.1L 528; 45E.1L 1093, 1.. JJ. 
Aniiotattmi : — Gaicrally, Mentd. lie Wainw light, \Viun\N right 
V. Martiucau (18H9), fy T. L. II. 301. 

2238. Apportionment of costs.] — He 

Chesterfield’s (Earl) Trusts (1883), 24 Ch. 1). 
643 ; 52 L. J. Ch. 958 ; 49 L. T. 261 ; 32 W. R. 
361. 

Anm>iati(y)is : — Mentd. He Hohsoii, Walker v. Ai)j)a(h (1885), 
55 L. J. Clu 422 ; He MatheKon v. (loodwyn (1800), 

02 T. L. 210: He Godden, Teague r. Fox, I1803J 1 Ch. 
202; He Nash, Sweet e. Nahh (1894), 38 Sol. Jo. 478 
He Cleveiaud’y Eatate, Hay r. Wolmer (1805), 13 H. 7J5 
He Goodeuoiigh, Marlaiid r. Williams, [1895] 2 Ch. 537 
i?c MorhT, Morley v. Haig, [1 895 J 2 Ch. 738 ; He Hiihhuck, 
Hart V. Stone (189(>), 73 L. T. 738 ; He Searle, Searle, v. 
Baker, [1900] 2 Ch. 829 ; He WhiUTord, Iiiglis v. White- 
ford, [1903] 1 Ch. 889 ; He Woods, Gabellinl v. Woods, 
[1904] 2 Ch. 4 ; He Davy, HolliiigBW’orth v. Davy, [1908] 

1 Ch. 61 ; He Hollebone, HoLIeboiic v. Hollehoiie, [191 9J 

2 Ch. 93; He Baker, Baker v. Public Tioistee, [1924] 

2 Ch. 271. 

2239. For directions as to investment of funds — 
Costs out of capital.]— B eauclerk v , Asiiburn- 
HAM (1845), 8 Beav. 322 ; 14 L. J. Ch. 241 ; 4 
L. T. O. S. 431, 490 ; 9 Jur. 140 ; 50 E. li. 126. 
Annotation: — Mentd. Cadogan v. Essex (1854), 2 Drew. 227. 

2240. .] — IluME V , Richardson, No. 

2237, ante. 


B, Payment into Court, 

2241. Costs out of capital.] — Where a fund, in 
which successive beneficial interests exist, is trans- 
ferred into ct. under Trustee Rehef Act, the costs 
incurred by the tmstees in proceeding under the 
statute are payable out of the corpus, not out of 
the income, of the fund. — Re Staples’ Settle- 
ment (1849), 13 Jur. 273. 

Annotation Refd. He Bartholomew’s Will (1849), 13 

Jur. 380. 

2242. .] — Hr Whitton’s Trusts, No. 2219. 

ante. 

C. Other Proceedings concerinng Estate, 

2243. Costs out of capital — Proceedings for pro- 
tection of estate— By trustees.] — The trustees of a 
freehold estate of which pltf. was equitable tenant 
for life under a will, brought actions under tbe 
advice of counsed against two persons for inter- 
fering wuth the property, & compromised them ftjr 
trial. Rllf. had no notice of the procc^edings, but 
had some tim(* pi*(‘viou8ly warned the trustees, on 
llic occasion of an injury done by persons oilier 
than d(dis. lo llu'se actions, that he should liold 
them liable if they did not take all ru^cessary steps 
to protect the property. In Dec. 1881, pltf. 
a])plicd to the trustees for the rents accrued since 
May, 1880. Tlu' trust ec's’ solr. answered stating 
the amount of tlie rents received, A saying that it 
w^as less than the costs incurred by the trustees in 
the action, A that tlicy w^erc out of i)ock(4. A 
coiTespond(‘nce erisiRHl, in the course of which the 
trustees expressed their willingness to concur in 
any ari’angc'rru'nt for raising the costs out of the 
estate, but pltf. insistc'd on lla^dng the rents paid 
to Jiini irrespective of any arrangement for raising 
t}u‘ costs, A brought his action to enforce payment. 

Viet‘-G]ianoellor of the Jiane aster Gt. made an 
order declaring that as the actions were brought 
without the knowledge or consent of pltf., the costs 
wer(‘ not chargeable against the income. A the 
ct. “ being of opinion that tlie actions were com- 
menced under th(‘ advice of the counsel,” ordered 
the trustees’ costs of them to be raised A ]>aid out 
of the estate, but ordered the trust(‘('S to })ay pltf. 
his costs of the jm'sent action up to th(‘ lu'aring. 
Pltf. appealed against the direction to I’aise the 
costs of the former actions out of the estate, A the 
ti-ustccs from tlie oi-der as lo the costs of the present 
action : — Held : (1 ) tlio direction to raisi* tlic costs 
of th(‘ irustees of the old actions out of the estate 
ought to be affirmed, for the actions appeared to 
have been brought bond fide A to have been bene- 
ficial to the estate, but tbe reason given to the 
d(‘cre(* for allowing them ought to be varied, as 
that result did not necessarily follow from their 
having been commenced under the advice of 
:ounsel, but (2) the order on the trustees to pay 
•osl s must be reversed, A direct ions given for raising 
their costs of this action out of the estate, for the 
costs of trustees properly incurred in tbe administra- 
tion of the trust are a first charge on both the 
capital A income of the trust estate, A the trustees 
W(tv not bound to part with the income till their 
costs had been otherwise provided for, A they 
herefore had been guilty of no misconduct. — 
Stott r;. Milne (1881), 25 Ch. D. 710 ; 50 L. T. 
742, C. A. 

AnrvotaJions : — As to (1 ) Apld. He Weall, Andrews v. Weall 
(1889), 42 Ch. D. 674. Re!d. He Beddoe, Downes v, 
Cottam, [1893] 1 Ch. 547. As to {2) Consd. He Owen, 
Frisby, Dyke v. Owen (1892), 66 L. T. 718 ; St. Thomas’s 
Hospital V. Richardson, [1910] 1 K. B. 271. Reid. 
Leeus Corpn. v, Sugden (1911), 105 L. T. 489 ; Baker v, 
Archer-Shee, [19271 A. C. 844. 


PART X, SECT. 7, SUB-SECT. 2.— C. 

a. Costs out of capital — Costs of 


unsuccessful appeal,] — Re Hassell, 
Knowles v. Ballarat Trustees 
Executors A Agency Co., Ltd., 


Haslem V, Ballarat Trustees, Exe- 
cutors & Aobncy Co., Ltd., [1916] 
V. L. R. 594.— AUS. 
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2244. By committee of lunatic tenant 

for life — Opposition to Bill In Parliament.] — Tho 

Lords Justices sitting in Lunacy have jurisdiction 
to order tho costs, charges, & expenses incurred 
in relation to an unsuccessful opposition to a Bill 
in Parliament, affecting the estate of a lunatic 
tenant for life of settled land, to be paid out of the 
corpus of the property subject to the settlement. — 
Re Blake (A Lunatic) (1895), 72 L. T. 280 ; 39 
Sol. Jo. 330, L. J J. 

Proceedings by tenant for life of mortgaged 

property — Redemption action.] — See Moutgage, 
Vol. XXXV., p. 680, No. 4280. 

2245. Settlement of action for fore- 

closure.] — A. was tenant for life on the L. estate, 
&; his eldest son, B., an infant of sixteen years of 
age, was the first tenant in tail in remainder thereof. 
Tlie L. estate was subject to four legal mtgos., the 
different mtges. being on different i)ortions of 
tho estate ; to one equitable mtge. over the whole 
of the estate ; & to a charge for a portion over the 
whole estate. Under tliree of the legal mtges. 
the rate of interest was 5 per cent, pir annum^ 
reducible to 3 per cent. ; & th(‘ rale of interest on 
the other legal mtge. A the portion charge was 
4 per cent, per annatn. One of the legal mtgees. 
commenced a foreclosure action, A the Jj. estate 
was in danger of being broken up A foreclosed, 
when, at A.’s request, C. A i). paid off* pltf. mtgee. 
A took a transfer of his security A also of the equit- 
able mtge. The foreclosure action was stayed, 
A A. paid to pltf. mtgee. his costs of the foreclosure 
action A oi the transfer of his security. A. 
incurred A was liable for certain costs in the fore- 
closure action A in connection with the transfers 
to C. A D. Tho other three legal mtgees. then 
demanded repayment, A threatened to foreclose 
the estate. A. then negotiated with S. to advance 
such a sum as would enable A. to pay off all the 
above-mentioned incumbrances on the L. estate, 
A procure a transfer of the said incumbrances to 
0. A D. for a term of five years, at 3^ per cent., 
A also to advance to A. a furtlier sum sufficient 
to pay the costs, charges, A expenses already 
incurred by A. as above-mentioned, A also the 
costs, charges, A expenses of A incident to the 
transfer of the several mtges. A. then commenced 
an action against B., stating the above facts A 
verifying them by alfidavit, A A. claimed to be 
entitled to charge the inlieritance with such costs, 
charges, A expenses as he has incurred, with 
interest for the same ; — Held : A. was entitled 
to (1) a declaration that he was entitled to a 
charge on tho jiart of the L. estate comprised in 
the legal mtge. in respect of which the foreclosure 
action was brought for the costs, charg(*s, A 
expenses paid or incurred by A. in relation to the 
foreclosure action, A of the transfers to C. A D., 
with interest at 4 xjer cent. ; (2) a declaration that 
A. would be entitled to a charge upon the several 
portions of the L. estate comjirised in the other 
three legal mtges. A in the equitable mtge., A the 
portion charge for tho costs, charges, A expenses 
to bo incurred by A. A the mtgees. A transferees 
thereof in relation to tho jjroposed transfers of the 
last-mentioned securities, or for any other costs 
properly incurred by pltf. in protecting tho L. 
estate from the claims of the mtgees. thereof, 
with interest at 4 per cent. ; A (3) if necessary, the 


above-mentioned costs, charges, A expenses A the 
costs of tliis action might be raised by a proper 
mtge. of tho L. estate. — More v. More (1889), 60 
L. T. 026 ; 37 W. R. 414. 

2246. Costs out of Income — Action by tenant for 
life against trustees — Abortive action for breach of 
trusts — Trustees* costs.] — Property was settled to 
the separate A inalienable use of a married woman 
for life, A the trustees were authorised, out of the 
moneys which should come to their hands, to 
reimburse themselv(\s all expenses to be incurred 
in or about the execution of the trusts or any 
matter relating to the settlement. A bill filed by 
her by her next friend, complaining of a breach of 
trust, A to remove the trustees, was dismissed, 
with costs, but, by consent, new trustees were to 
be appointed, A a receiver to got in the income. 
Before new trustees had been appointed A the 
costs paid by the next friend, he b(*came insolvent : 
— Held : tho income in the hands of the receiver 
was applicable to the ymynicnt of tho trustees’ 
costs. — D’Oeciisner V. Scott (1857), 2 1 Beav. 239 ; 
53 E. R. 319. 

Annofatiovs : — Befd. Re Olanvill, Ellis v. Johnson (1880), 

‘M Oh. D. r>32 : Cox v. Bennett (No. 2) (181)1), 30 W. 11. 

401. Mentd. M'Cann v. Boiradallo (1867), 37 L. J. Ch. 

121 . 

2247. Settled legacy appropriated by executors — 
Action by remainderman against executors — Costs 
out of legacy.] — A stock legacy bequeathed to 
several in succession, was ai)propriatod by tht‘ 
exors., A the residue paid over. In a suit between 
the remaindeiman A the exors. alone, tho legacy 
was transferred into ct., A the costs of suit were 
paid thereout. The tenant for life afterwards 
filed a claim to have the amount of costs recouped 
out of the residue. It was dismissed with costs. — 
Richardson v. Rusbridger (1855), 20 Beav. 130 ; 
52 E. R. 551. 


Sub-sect. 3. — Luty to Keep Lown Interes'L'. 
A, Duly of Tenant for Life. 

(a) In General. 

2248. Tenant for life must keep down.] — One 

seised in fee, A indebted by bond in wliicdi bis 
heirs arc' bound, devises Ids lands to A. for life, 
remainder to his first, etc., son in tail, remainder 
over. In a bill brought by tho bond creditors, 
the ct. will not decree the devisee for life to account 
for the profits, but only to keep down the interest. 
— Manaton V. Man.vton (1721), 2 P. Wms. 231 ; 
21 E. R. 711, L. C. 

Annotation: — Reid. Roddam v. Morlcy (1857), 1 Do G. & 

J. 1. 

2249. .]— Newling v. Abbot (1715), 2 Eq. 

Gas. Abr. 590 ; 22 E. R. 501, L. O. 

2250. .] — Husband of tenant in tail takes 

in a mortgage, A is in receipt of the rents A 
profits on a bill to redeem by reversioner after the 
wife’s death ; husband not allowed interest on 
the mtge. in life of his wife. 

If there is a tenant for years or life subject to 
a mtge., they must keep down the interest during 
that time. But there is a particular estate, called 
an estate tail, which is distinguishable : A there- 
fore it is true that in general cases, if there is tenant 


PART X. SECT. 7, SUB-SECT. 3.— 
A. (a). 

2248 i. Tenant for life must keep 
down.] — Pemberton v. O’Neil (1851), 
2 Gr. 263.— CAN. 

2248 ii. .] — Tho general rule 

as between a tenant for life & the 
J. — VOL. XL. 


remainderman In respect of a charge 
upon an estate, is, that the tenant for 
life must keep down the Interest on 
such charge, & tho duty of tho remain- 
derman is to pay the principal. — 
Reid v. Reid (1881), 29 Gr. 372.— 
CAN. 


2248 iii. CooTB v. Milltown 

(Lord) (1844), 1 Jo. & Lat. 501. — 

IR. 

2248 iv. .] — Kirkwood V. Lloyd 

(1849), 11 I. Eq. R. 661 ; varied on 
apiiml (1850), 12 I. Eq. R. 585. — 


Y Y 
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Settlements. 


Sect, 7 . — Adjustment of burdens between capital and 
income: Sub-sect. 3, A, (a) (&)»] 

in tail remainder over, subject to a preceding 
mtge. or incumbrance : & tenant in tail is in 

possession & receipt of the rents & profits the mtge. 
in hands of mtgee. : & he lets the interest run in 
arrear without applying to keep it down ; neither 
the issue in tail nor the remainderman can come 
against that tenant in tail to. compel the keeping 
down of interest. . . . Where there is tenant in 
tail of full age, cts. of law as well as equity, con- 
sider the reversioner or remainder as in the power 
of that tenant in tail (Lord Hardwicke, O.). — 
Amesbury V, Brown (1750), 1 Vcs. Sen. 477 ; 27 
E. R. 1152, L. C. 

Anrwtaiions : — Refd. Jones v. Morgan (1783), 1 Bro. C. C. 

206 ; Burges r. Mav^ bey (1823), Turn. & B. 167 ; Daves 

V. Ashford (1845), 15 Sim. 42. 

2251. .] — A. created a trust for the pay- 

ment of incumbrances out of the rents & profits 
of his real estate, part of which being subject to 
the arrears of a i*entcharge to the Crown, was dis- 
charged by a privy seal, provided £5,000 be paid 
to B. & C., for securing whicli a term was created 
by Act of Pai'liament : — Held : this was a debt 
affecting the estate, & not within the trusts of the 
deed, therefore the tenants for life must keep 
down the interest. — P eterborough (Earl) v. 
Mordaunt (1700), 1 Eden, 474 ; 28 E. R. 709. 

2252. ,] — Kinnoul (Earl) v. Money (1707), 

3 Swan. 202, n. ; 30 E. R. 830, L. C. 

Annotations "SLelA. Clinton v. Hooper (1791), 3 Bro. C. O. 

201 ; Hall v. Hall, 11911] 1 Ch. 487. Mentd. Hudson r. 

Canniohaol (1854), Kay, 013; Paget r. Paget, [18981 1 

Oi. 470. 

2253. .1 — Shrewsbury (Countess) v. 

Shrewsbury “(Earl), No. 2298, post 

2254. .] — An infant tenant in tail is bound 

to keep down the interest of debts charged 
upon the entailed estates. A tenant for life was 
also held to have been liable to keep down the 
interest of the debts, althougli, having the ultimate 
lemainder in fee, he had consented to an Act of 
Parliament, by which the estates were vested in 
trustees for the payment of the debts. — Burges v. 
Mawbey (1823), Turn. & R. 167 ; 37 E. R. 1060. 

Annotaiion Consd. Havelock v. Havelock, Allan (1881), 

17 Ch. D. 807. 

2255. .] — The testator, by his will, charged 

his debts &- legacies upon his real & personal 
estate, & gave such real & personal estate to 
trustees upon trust for his nephew for life, to 
whom also he gave a legacy, with remainder to 
the first & other sons of the nephew successively 
in taU male, with remainder to the second & every 
other son of testator’s brother successively in tail 
male, remainder to testator’s own right heirs ; 

added : “ upon this last-mentioned con- 

tingency, failing heirs male of my brother, &; of 
my estate going to my right heir's more remote as 
aforesaid, then I do hereby charge, subject & make 
liable my estate with the payment of the sum of 
£5,000 to my niece.” Testator died in 1775, 
leaving his brother his heir-at-law. The nephew 
entered into possession of the real estate, which 
consisted of a plantation in Jamaica, subject to a 
mtge. created by testator in 1765. The brother 
afterwards died, leaving the nephew, his only son, 
& then heir-at-law of testator ; the nephew died 
in 1822 without issue male. The bill was filed 
in 1837 against the mtgees. & the devisees of the 
nephew to obtain payment of the niece’s legacy of 
£5,000 : — Held : the nephew was only bound in 
his lifetime to keep down the interest of the debts 
& legacies ; & he was entitled to keep on foot, as 
subsisting charges against the real estate, the 
principal of the debts & legacies paid off by him, & 


also his own legacy. — F aulkner v. Daniel (1843), 
as reported in 8 Hare, 199 ; 67 E. R. 355. 

A n noioitions : — Befd. Byam V. Sutton (1864), 19 Beav. 656. 

Mentd. Davis v. Chanter (1848), 2 Ph. 645 ; Dowdeswoll 

V. Dowdeswell (1878), 9 (jh. D. 294. 

2256. .] — Testator directed his real estate 

to be sold, ” immediately or as soon as con- 
veniently might be,” & applied in aid of his personal 
estate, in payment of his debts ; but until the 
settlement should be made as after directed, the 
rents were to bo applied in keeping down the mtges. 
&. the residue to be paid to the persons entitled 
imder the settlement. lie then directed the unsol d 
hereditaments to bo settled on A. for life, with 
remainder over. Testator was greatly indebted, 
on bonds, & his personal estate was largely 
deficient. More than a year elapsed before the 
sale of the real estates : — Held : the interest on 
all the debts for the first year was payable out of 
the corpus of the real estate, but the tenant for life 
was bound to keep down the subsequent interest. — 
Greisley V. Chesterfield (Earl) (1851), 13 
Beav. 288 ; 51 E. R. 111. 

2257. .] — Now it is well known that the 

rule with regard to how much of the burden of 
a charge upon an estate the tenant for life should 
bear has varied. Originally, a portion of the 
principal was thrown on the tenant for life ; that 
was subsequently altered, & now the tenant for 
life is charged only with the burden of keeping 
down the interest & the capital, as I have before 
stated, is charged upon the inheritance ; that is 
done upon the ground of the presumed intention 
of the grantor, to which I have referred, & as the 
best mode of carrying that intention into effect 
(Lord Truro, C.). — Kekewicii v. Marker (1851), 
3 Mac. & G. 311 ; 21 L. J. Ch. 182 ; 17 L. T. O. S. 
193 ; 15 Jur. 687 ; 42 E. R. 280, L. C. previous 
proceedincfSi sub norn. Marker v. Kekewich 
( 1850), 8 Hare, 291. ^ ^ 

Annotations Bitos r. Oxford (1851), 5 De G. & 

Sm. 156 ; Dashwood v. Magniac (1891), 60 L. J. Ch. 809. 

2258. .] — Dixon r. Peacock, No. 2188, 

ante, 

2259. .] — Where an estate, charged as a 

further security for a mtge. debt was devised 
to tenant for life & remainderman in fee ; & 

the interest was for many years paid by the 
remainderman his assignee, the tenant for life 
paying nothing : — Held : the tenant for life was 
bound to keep down the interest during his 
life. — L ong v, Harris (1855), 24 L. T. O. S. 297 ; 
lJur. N. S. 913. 

2260. .] — Where the trustees of a settle- 

ment, having power to raise a sum of given amount 
out of the rents & profits, or by assignment 
or other disposition of the settled estates, as a 
provision for the fines & exper^es payable on tlie 
renewal of leases comprised in the settlement, 
exercised that power by mtge., & also paid further 
sums for renewals out of the rents of the settled 
estates, it was held, that the tenant for life imder 
the settlement was bound to keep down, out of 
the rents & profits, the interest only of the sum 
raised by mtge. ; but that the further sums paid 
for renewals must be apportioned between the 
tenant for life & the remaindermen, according to 
the ordinary rule of the ct. in such cases. — 
Plumtre V, OXENDEN (1855), 25 L. J. Ch. 19 ; 26 
L. T. O. S. 55 ; 1 Jur. N. S. 1037 ; 4 W. R. 29. 

2261. .] — As between tenant for life & 

remainderman, the interest on testator’s debts 
must be borne by the income, as from the day of 
his death. — Barnes v» Bond (1863), 32 Beav. 663 ; 
65 E. R. 256. 

Annotations Apld. Marshall^. Crowther (1 87 D, 2 Oi. D. 199. 

Reid. Re MoEwen, MoBwen u. Phelps, [1913] 2 Ch. 704. 
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Part X. — ^Tenant for Life and Remainderman. 


2262. .] — The obligation of the tenant for 

life of an estate subject to incumbrances, to 
keep down interest on the incumbrances, exists 
only as between him & the remainderman, & not 
as between him & the incumbrancers. 

Testator devised real estate to trustees for 
term of 600 years upon trust to raise a sum of 
£9,000, with interest, for his younger children, & 
subject thereto to his son F. for life, with 
remainders over. One moiety of the charge of 
£9,000 became vested in testator’s daughter, M. 
No part of the charge was ever raised ; & F., who 
had been let into possession, failed to keep down 
the interest. M. died in the lifetime of F., having 
by her will left him a legacy to be paid out of her 
moiety of the £9,000 : — Held : the legacy could 
not be retained by the exors. of M. in satisfaction 
of the arrears of interest due to her. — Re Moiiley, 
Morley V, Saunders (1869), L. It. 8 Eq. 694; 
38 L. J. Ch. 552 ; 21 L. T. 132 ; 17 W. li. 959. 

2263. .] — A tenant for life of reiil estate 

upon which the debts of testator have been 
ascertained to be a charge, must keep down all 
the interest wliich accrues due. — M arshall v. 
Orowther (1874), 2 Ch. D. 199 ; 23 W. R. 210. 

2264. .] — Testator devised all his real estate, 

except two specified estates, to trustees, upon 
trust for his son for life, with remainder in 
strict settlement, & he devised the two specified 
estates upon similar trusts in favour of his two 
daughters respectively for life, with remainders 
to their respective issue. By a deed executed 
on the marriage of his son, testator covenanted 
to pay to the son or his wife during their joint lives 
an annuity of £700. Testator’s personal estate 
proved insufficient to provide for the annuity : — 
Held : the three real estates ought to contribute 
towards payment of the annuity rateably according 
to their respective values ; & each tenant for life 
would have a charge upon the corpus of the estate 
in respect of the proportion of the annuity paid 
by him, or her, but would have to keep down the 
interest on the amount so charged. — Re Harrison, 
Townson V. Harrison (1889), 43 Ch. D. 55 ; 59 
L. J. Ch. 169 ; 61 L. T. 762 ; 38 W. R. 265. 
Annotations: — Consd. Re Bacon, Grissol v. Lcatbes (1893). 

G2 L. J, Ch. 445 ; Re Perkins, Bro^vn v. Perkins, [1907] 2 
Ch. 596, 

2265. Though rents & profits insufficient.] 

— Revel v. Watkinson, No. 2283, post, 

2266. .] — Tracy v, Hereford, No. 

2271, post, 

2267. .] — Shore v. Shore, No. 2192, 

ante, 

2268. .] — A tenant for life in pos- 

session having power to charge the inheritance 
with £20,000 & interest for his own benefit, 
executed the power, & assigned the charge as 
part secuiity for a mtge. of a greater sum. The 
rents received from the estate were insufficient 
to pay the interest, & the tenant for life paid to 
the assignees of the charge this interest out of 
other money of his own ; but did so without giving 
any notice whatever to the remainderman of his 
intention to make the deficiency a charge on the 
inheritance. After the death of the tenant for 
life the remainderman claimed to redeem, & the 
assignees of the charge sought, as against the 
inheritance, to charge it with the amount of the 
deficiencies : — Held : they were not entitled to 
do so. — K ensington (Lord) v, Bouverib (1859), 

7 H. L. Cas. 657 ; 29 L. J. Ch. 537 ; 34 L. T. O. S. 
16 ; 6 Jut. N. S. 105 ; 11 B. R. 222, H. L. 
Annotations: — ^Beid. Howlln v. Sheppard (1870), 19 W. II. 

253. Mentd. Mayor v. Murray (1878), 8 Ch. D. 424 ; 
NoyOB v. Pollock (1886), 32 Ch. D. 63. 

2269. .] — (1) Apart from any question 


arising upon the special terms of the instrument 
creating the settlement, a tenant for life must 
keep down the interest accruing during his life- 
time on all paramount incumbrances to the 
extent & out of the rents & profits received 
by him. If the current rents are insufficient to 
keep down the interest, subsequent rents arising 
during the life of the tenant for life are applicable 
to liquidate arrears accruing during tlie same 
life tenancy. 

(2) Where several estates are included in tho 
same settlement, the tenant for fife is bound, out 
of the whole rents & profits, to keep down the 
interest on charges on all the estates. 

(3) Upon principle, therefore, a tenant for life 
of several estates included in the same devise is 
liable, as between himself, 4fe the remaindermen, 
to make good arrears of interest accrued during 
his life tenancy out of subsequent rents received 
by him from any of the estates, even although 
the charge in respect of wliich the arrears have 
arisen has been paid off by means of a sale of pai’t 
of the property. — iloNYWooD v. Honywood, 
[1902] 1 Ch. 347 ; 71 L. J. Ch, 174 ; 86 L. T. 214. 

2270. Tenant for life with absolute power of 
appointment.] — Tenant for life with an absolute 
power of appointment, bound to keep down the 
interest on charges created by himself. — W hit- 
bread V. Smith (1851), as reported in 3 De (1. M. 
4fc U. 727, 741 ; 43 B. R. 286, 292, L. 0. A L. JJ. 
Annotaiiona : — Re!d. Sharwhaw c. Gibbs (1854), Kay, 333 ; 

Heather v, O’Noil (1858), 2 De G. 6c J. 399. 

Rentcharges & annuities.] — See Rentchabges 
& Annuities, Vol. XXXIV., pp. 172-174, Nos. 
625-639. 

Interest on unpaid estate duty.] —See Estate & 
Other Death Duties, Vol. XXI., p. 43, No. 277. 

(h) Several Estates in One Settlement, 

2271. Charges on parts of estates — Must keep 
down interest out of profits of all.]- An estate being 
settled to A. for life, then as to part to B. for life, 
remainder as to the whole to uses under which 
deft, takes as tenant for life, with powers to A. 
to charge, but not to encumber B.’s estate for 
life, the estate given in remainder falls in during 
B.’s life, & the interest of the charges exhausts 
the rents A profits. Upon B.’s life estate falling in, 
the first rents A profits of that portion of the estate 
shall be apidied in discharge of the arrear, which 
shall not be a charge upon the inheritance. — 
Tracy v. Hereford (1786), 2 Bro. 0. C. 128 ; 29 
B. R. 75, L. O. 

Annotations : — Consd. Pcnihyn Hughes (1799), 5 Ves. 99 ; 

KcTiHlngton v. Bouveiio (1859), 7 H. L. Cas. 557. Reid. 

Burges v. Mawbey (1823), Turn. & R. 167 ; Playfair v. 

Cooper (1853), 1 Eq. Rep. 137 ; Sharshaw v. Gibbs (1854), 

Kay, 333 ; Honywood v, Honywood, [1902J 1 Oh. 347. 

2272. .] — Three estates, when put 

into settlement, were subject two of them to two 
mtges. amounting to £2,400 A the third to a 
third for £3,000. The husband being tenant for 
life, became insolvent in 1841. In 1840 a judg- 
ment was recovered against him A duly registered. 
From 1841 the interest on tho £3,000 fell into 
arrear, whilst tho mtgees. of the £2,400 entered 
A received rents in excess of interest : — Held : 
the tenant for life was not entitled to have the 
benefit of the excess on the one estate until he 
had kept down the interest on the other. — 
Scholefield V, Lockwood (1863), 4 De G. J. A 
Sm. 22 ; 3 New Rep. 177 ; 33 L. J. Ch. 106 ; 9 
L. T. 400 ; 9 Jur. N. S. 1258 ; 12 W. R. 114 ; 
46 B. R. 822, L. C. 

2273. .] — Re Hotchkys, Freke v, 

Jalmady, No. 1869, arde. 
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Settlements. 


Seci» 7. — Adjustment of burdens between capital and 
income: Sub-sect. S,A. jb), B . cfc C . ; s ub-secL 4.j 

2274. .] — A tenant for life of estates 

settled by will : — Held : bound to keep down in- 
terest in respect of charges on the several parts 
of the estates out of the income of the whme. — 
Frewen V , JjAw Life Assurance Society, [1896] 
2 Ch. 511 ; 05 L. J. Ch. 787 ; 75 L. T. 17 ; 44 
W. R. 682 ; 40 Sol. Jo. 62 1. 

:~Folld. Honywood v. Honywood, [1902] 1 
Ch. 347. Apld. lie KensslriRton, Longford v. Kenalni?ton, 
U 5*^2] 1 Ch. 20,i. Distd. Jic Holt, Holt v. Holt (1916), 
^ ^ lie Lysons, Bock v. Lyaons (1912), 
1 07 L. T. 146. 

2275. ,] — Honywood v, Honywood, 


No. 2269, ante. 

2276. 

of part of land.] 

2269, ante. 


— Though charge cleared by sale 

-Honywood v. Honywood, No. 


B. Duty of Other Persoyts. 


2277. Owner in fee — Contingent charge on 
estate.] — By a settlement made in 1862 certain 
property, subject to a prior mtge., was settled 
upon A. in foe, with a contingent charge in favour 
of B. upon his attaining twenty-one : — Held : 
A. during his life, & his estate after his death, was 
bound to keep down the interest on the mtge., 
so that the property might remain a security 
intact for the benefit of B. — Butcher v. Simmonds 
(1876), 35 L. T. 304 ; sub nom. Butcher v. Sim- 
monds, Re Wilson, 21 W. R. 781. 

2278. Infant tenant in tail.] — Had there been 
an application to the et. in the infant’s life, by his 
guarcRan, the ct. would have dh'ected the interest 
of tWs £2,000 to be kept down out of the rents & 
profits of his estate, 6c not out of his personal 
estate : Suppose an infant, tenant in tail, 
remainder in fee, had nothing to support him but 
the rents 6c profits of real estate, & would starve 
if they were to be applied to keep down interest, 
I should not, in that case, have directed them to 
be so applied ; but here there is a large pei’sonal 
estate, besides the rents & profits of the real 
estate, which makes the difference (Lord Hard- 
WICKE, C.). — Sergeson v. Seaj.ey (1742), 2 Atk. 
412 ; 9 Mod. Rep. 390 ; 26 E. R. 648, L. C. 


Annotaiions : — Polld. Burges v. Mawbey (182.3), Turn. & R 
167. Refd. Kovel v, Watkinson (1748), Bolt’s Sup. 66; 


V V* XVUIU V, - 

Me Walden, Mx p. liradbury (1839), 4 Dcac, 202 ; Price 
(1851), 3 Mac. & G. 486 ; Jacobs v. Richards 
(1854), 23 L. J. Ch. 557 ; Elliot v. luce (1857), 7 De G. 
M* & d. 475 ; Hill v. Clifford, Clifford v. Tminis, Clifford v. 
PMUps, [19071 2 Ch. 236 ; Bird v. Keep, 11918] 2 K. B. 
692 ; York Glass Co. v. Jubb (1925), 134 L. T. 36. 


2279. .] — Burges v. Mawbey, No. 2254, 

ante. 

2280. Adult tenant In tail.] — Amesbury v. 
Brown, No. 2250, ante. 

2281. Assignee of life interest — Mortgagee.] — 

Mtgee,, having permitted the tenant for life to 
run in arrear for the interest, pm’chascs the estate 
for life, & takes possession under that purchase : 


he is bound to apply the surplus rents 6c profits 
beyond the current interest in discharge of the 
arrear ; & in the account under a bill of fore- 
closure was charged accordingly. 

The rents & profits during the estate for life 
must be applied to the reduction of any interest 
accrued prior as well as subsequent to the com- 
mencement of that estate. . . . But it must 
always be remembered, that both the tenant for 
life Sc the incumbrances have a right to have the 
estate sold : if so, that the tenant for life will 

have his interest in what remains of the money 
produced by the sale (Lord Ai.vanley, M.R.). — 
Penrhyn (Lord) v. Hughes (1799), 5 Yes. 99 ; 
31 E. R. 492. 

Annotations: — Consd. Sharshaw v. Gibbs (1854), Kay, 333. 

Refd. Burgos V. Mawbey (1823), Turn. & R. 167. 

2282. .] — If the mtgee. enters, not in 

his character of mtgee. only, but as purchaser of 
the equity of redemption, he must look to the title 
of his vendor, Sc the validity of the conveyance 
he takes, Sc if the conveyance be such as gives him 
only the estate of a tenant for lite, he is bound, 
having united in himself the characters of mtgor. 
& mtgee., to keep down the interest of the mtge. 
for the benefit of the person or persons entitled 
in remainder. — Raffety v. King (1836), 1 Keen, 
601 ; 6 L. J. Ch. 87 ; 48 E. R. 439. 

Annotations : — Mentd. Davies r. (Juarternian (1840), 4 

Y. be C. Ex. 257 ; Wicks r. Sciivons (I860), 1 John. & H. 

215. 


C. Arrears. 

2283. Future Income liable.] — Devise, subject 

to pay debts 6c legacies, to a daughter in strict 
settlement, remainder over, the estate not sufficient 
to keep down the interest during the lif(‘ of a 
jointress by a prior settlement, though more than 
sufficient afterwards, the jointress living two years 
Sc for life, arrear accrued ; — Held : (1) the whole 
profits during the daughter’s estate L. should be 
applied to keep down the interest ; (2) the surjilus 
arising on death of the jointress being accrued to 
the same trust estate, must be ajjpliod to answer 
the former deficiency, 6c not to let it charge the 
remainder. — Revel v. Watkinson (1748), 1 

Yes. Sen. 93 ; 27 E. R. 912, L. C. 

Annotations : — As (o (l)Re£d. Burgea v . Mawbej (1823), Turn. 
& R. 167 ; He Hotxjbkys, Freko v Calmady (1886), 55 
L. T. 110. As to (2) Refd. Playfair v. Cooper (1853), 1 
Eq. Rop. 137 , Honywood v. Honywood, [1902] 1 Ch. 
347. Generally^ Mentd. Havelock v. Havelock, Rc Allan 
(1881), 17 Ch. D. 807 ; He Collina, Collins, v. Collins (1886), 
32 Ch. D. 229 ; lie Walker, Walker v. Duncombe, 11901 J 
1 Ch. 879. 

2284. .] — Tracy v. Hereford, No. 2271, 

ante. 

2285. .] — The estate of a tenant for life was 

charged with a sutri of £25,000 6c interest from 
the time that the life estate commenced, 6c it was 
I^rovided that the £25,000 should not be raised 
until the expiration of two years from the com- 
mencement of the life estate. The tenant for life 
failed to keep down the interest of the £25,000, 
Sc there was raised on the estate by the trustees of 


PART X. SECT. 7, SUB-SECT. 3.— B. 

2280 i. Adult tenant in tail.] — A ten- 
ant in tail la not bound to keep down 
interest on charges. — Kennedy v. 
Daley (1858), 7 I. Ch. R. 445.— IR. 

b. Assignee of life interest.] — Hill 
r. Browne (1844), Drury temp. Sug. 


PART X. SECT. 7, SUB-SECT. 3. — C. 

2283 i. Future income liable.] — Bald- 
win V. IUldwin (1856), 6 I. Cli. R. 
156.— IR. 


2283 ii. .] — ^Whero a tenant for 

life has permitted aiToars of charges 
to accumulate, the claim of a re- 
malndonnan for compensation out of 
the life estate, for the increased burden 
thus cast upon the inheritance, has 
priori tv over charges on the life ostato 
created by the tenant for life, be 
secured by a demise of a legal term 
without notice of the facts conatituting 
the remainderman’s equity. — F itz- 
MAURiOB V. Murphy (1869), 8 I. Ch. 
li. 363.— IR. 

2283111. .] — Kilworth (Lord) 


V. Mountcashell (Earl) (1864), 15 
I. Ch. R. 565.— IR. 

2283 iv. .) — He Fitzgerald’s 

Estate (1867), 1 I. R. Eq. 453.~IR. 

2283 V. .] — A remainderman pay- 

ing arrears of interest on charges which 
the tenant for life was bound to keep 
down, is entitled to bo recouped out 
of the produce of the life estate. — 
Howlin V. Sheppard (1870), 19 W. R. 
253.— IR. 

2288 Vi. .]— Re Gore (1874), 0 

I. R. Eq. 83.— IR. 
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the term created for the purpose of the charge, a 
sum considerably exceomng the £25,000. The 
persons entitled in remainder after the life estate, 
have an equity to recoup out of the future income 
which shall accrue to the tenant for life, the excess 
raised beyond the £25,000, & the tenant for life 
having taken the benefit of Insolvent Debtors Act, 
liis assignees are affected by the same equity. — 
Waring v, Coventry (1834), 2 My. K. 400 ; 39 
D. R. 999. 

Annotations Apld. Makings v. Makings (1860), 1 De O. F. 

Jc J. ,355. Reid. Honlditch v. Wallace (1838), 5 Cl. & 

Fin. 629 ; Fox v. Buckley (1876), 3 Ch. D. 509, ii. 

2286. .] — Testator gave all his real Sl 

personal estate to his wife for life, & after her 
decease to his son absolutely, chargeable with the 
payment of a legacy of £200 to testator’s daughter, 
within six montlis after his decease, & with the 
payment of testator’s debts &; funeral & testa- 
mentary expenses. There was no personal estate : 
— Held : the legacy was charged on the life interest 
as well as on the remainder of the real estate, & 
ought, with the arrears of interest for six years, to 
be raised by mtge. of the property, & the 
remainderman ought to be recouped out of the 
rents & profits to the full amount of the arrears 
of interest raised out of the estate. — Makings v. 
Makings (1800), 1 De O. F. & J. 355 ; 45 E. R. 
390, T.. C. 

2287. .] — IIONYWOOD V. Honywood, No. 

2209, ante. 

2288. Subsequent tenant for life not liable — 
Charge on inheritance.] — A tenant for life of an 
estate subject to a mtge. is not liable, as between 
liimself &; the remainderman or reversioner in 
fee, to pay out of the rents & profits of the estate 
arrears of interest on the mtge., wliich accrued due 
during the life of a preceding tenant for life who 
died insolvent ; but such arrears are primarily a 
charge upon the inheritance. — Sharsiiaw v. Gibbs 
(1854), Kay, 3.33 ; 2 Eq. Rep. 314 ; 23 L. J. Ch. 
451 ; 23 L. T. O. S. 37 ; 18 Jur. 330 r 09 E. R. 
141. 


Sub -SECT. 4. — Annuities. 

Whether charge on corpus or income .] — Sec 
Rentcbarges a Annuities, Vol. XXXIX., pp. 
148, 151, 159, 172-174, Nos. 418, 410, 517, 025-039. 

2289. Apportionment between capital & in- 
come.] — Yates v. Yates, No. 2070, ante. 

2290. .] — Ilereditaments were granted to 

trustees to the use that the grantor & his mfe 
should receive thereout a yearly rentcharge during 
their lives & the life of the survivor, & subject 
thereto to the use of M. absolutely ; & M. entered 
into a covenant to pay the annuity or rentcharge : 


— Held : as between the persons entitled under 
M.’s will for life & in remainder to his estate, the 
annuity must bo capitalised, & the burden borne 
in proportion to the values of their respective 
interests. — He Mufpeti’, .Tones v. Mason (1888), 
39 Ch. D. 534 ; 57 L. .1. Ch. 1017 ; 59 L. T. 499 ; 
37 W. R. 9 ; 4 T. L. R. 738. 

Annotations : — Folld. Re Bacon, Qrlssol v. Loathes (1893), 62 
L. J. Ch. 445. Gonsd. Re Henry, Gordon v. Gordon, 
[1907] 1 C7h. 30. Rofd. Rc Dawson, Arathoon v. Dawson, 
[1906] 2 Ch. 211 ; Re Popham, Bullcr v. Bopham (1011), 
58 SoJ. Jo. 673. 

2291. .] — He Harrison, Townson v. 

Harrison, No. 2264, ante. 

2292. .] — Testatrix by will gave her 

residuary estate, which was subject to the payment 
of certain life annuities secured by bonds, in trust 
to pay the income to one for life, with remainders 
over. The question being raised how the annuities 
ought to be provided for as between tenant for 
life & remainderman : — Held : any sums paid to 
the annuitants, out of the income of testatrix’s 
estate, & all future payments, or the sums necessary 
to purchase the annuities, ought to be raised or 
provided by a sale or mtge. of a sufficient part of 
testatrix’s estate, <St the respective interests of 
tenant for life & reinaindei*man worked out on this 
footing. — He Bacon, Grissel v. IjEATUEs (1893), 
02 L. .1. Ch. 445 ; 68 L. T. 522 ; 41 W. R. 478 ; 
37 Sol. .To. 310 ; 3 R. 459. 

Annotations : — Folld. Re Iloiiry, Gordon v. Gordon, [1907] 

1 Ch. 30. Gonsd. R( PorkiriH, Brown v. IVrkiiiH, 11907] 2 
Ch. 596 ; Re l^oyHcr, Landon v. I’oyser, [1910] 2 Ch. 144. 

2293. .] — Testator gave i)roperty, subject 

to an annuity, to his daughter for life with 
remainder to her children. The annuitant agreed 
to take a fixed sum of £3,500 for the annuity, which 
sum the daughter paid out of her own moneys : — 
Held : the daughter was entitled to he repaid the 
£3,500 out of the estate, & it ought to be raised 
by sale or mtge. so as to tlu’ow a fair proportion 
of the burden on the tenant for life & reniaindtu*- 
men. — He Henry, Gordon v. Gordon, [1907] 1 
Ch. 30 ; 76 L. J. Ch. 74 ; 95 L. T. 776. 

Annotation: — Gonsd. Re Poyser, Landon v. Poyser, [1910] 

2 Ch. 444. 

2294. .] — Testator who had covenanted to 

pay life annuities bequeathed the proceeds of sale 
to his residuary real & personal estate upon 
successive trusts for a life tenant & remaindennan : 
— Held : the successive instalments of the annuities 
must be borne by income <Sc cax)ital in proportion 
to the actuarial values of the life estate & reversion 
at testator’s death. — He Dawson, Arathoon v. 
Dawson, [1906] 2 Ch. 211 ; 75 L. J. Ch. 601 ; 
94 L. T. 817 ; 54 W. R. 556. 

Annotaiions : — Folld. Re Perkins, Bro^vn v. Pcrklus (1907), 
77 L. J. Ch. 16 ; Re Poyser, Landon v. Poyser, [1910] 2 
Ch. 444. Refd. Rc Henry, Gordon v. Goidon, [1907] 1 
Ch. 30. 


2288 i. Subsequent tenant for life not 
liable — Charge on inheritance .^ — Caul- 
field V. Maguire (1845), 2 Jo. & Lat. 

141.— IR. 

2288 ii. .1— The obligation 

of a tenant for life to keep down the 
interest on a charge only extends to 
Interest which accrues due during his 
life estate. Where there are succes- 
sive life estates, if a subsequent tenant 
for life is compelled to pay arrears of 
Interest upon a charge aftecting the 
inheritance which hod accniod due 
during a prior life estate, he is entitled 
to repayment of that sum out of the 
inheritance. — Kirwan v. Kennedy 
(1870), 4 I. R. Eq. 499.— IR. 

0 . .] — A tenant for life is not 

bound to pay interest accrued during 
the life of a former tenant for life. — 
Kennedy v. Daley (1858), 7 1. Oh. H. 
445.— IR. 


d. Right of set-off against charges 
vested in tenant for life at decease .] — 
Arrears of interest permitted by a 
tenant for life to accrue due upon 
charges affecting the inheritance may, 
after his decease, bo set off against the 
charges affecting the inheritance, 
which, at the time of his decease were 
vested in him . — Re Whyte (1857), 7 
I. Ch. R. 61, n.— IR. 

e. .] — Howlin V. Sheppard 

(1872), 6 1. R. Eq. 497.— IR. 

f. No specific lien on arrears of 
^.g^.j—Where a tenant for life of in- 
cumbered land has permitted arrcais 
of interest to accumulate during the 
continuance of his life estate & dies 
leaving ajrears of rent due to him, the 
remainderman has not any lien upon 
such arrears of rent, nor any right to 
require them to bo applied speolfl^lly, 
by the personal representative of the 


tenant for life, in discharge of the 
arrears of interest. — Dillon v. Dillon 
(1853), 4 I. Ch. R. 102.— IR. 

PART X. SECT. 7, SUB-SECT. 4. 

2289 i. Apportionment between capital 
income .] — Periodical payments of 
an annuity must bo treated partly as 
intcH'st which the tenant for life has 
to pay, & partly as jirinolpal for which 
he will have a charge on the inherit- 
ance, In the proportion which the 
value of the life estate bears to the 
value of the reversion. — Whitesell 
V. Reeve & Payne (1902), 23 C. L. T. 
107 ; 5 O. L. R. 352 ; 2 O. W. R. 160. 
—CAN. 

g. Arrears of annuity raised by sale 
of settled land — Right of remainderman 
to he recouped out of produce of 
life estate .] — A tenant for life having 
suffered an aniiulty to run in arrear, 
tho arrears were raised by a sale of 
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Sect, 7 . — Adjustment of burdens between capital and 
income: Sub-sects, 4 (fc 5.] 

2295. .] — Testator who had covenanted to 

pay a life annuity gave half his residue to trustees 
upon trust for his daughter for life if & when she 
attained twenty -five with remainders over. Until 
the daughter attained twenty -five the income, 
subject to maintenance up to a specified amount, 
was to be added to capital. The daughter attained 
twenty-five on Oct. 8, 1907. The residue was 
earning 3 per cent, interest : — Held : each future 
instalment of the moiety of the annuity payable 
out of the daughter’s share must as it accrued be 
apportioned between capital & income as follows : 
VIZ., calculate what sum with 3 per cent, simple 
interest from Oct. 8, 1907, to the day of payment 
would have met the particular instalment. Charge 
that sum to capital, the balance to income. — lie 
Perkins, Brown v. Perkins, [1907] 2 Ch. 696 ; 
77 L. .T. Ch. 16 : 97 L. T. 706. 

Annoinhans : — Folld. Re Thompson, Thompson v. Watkins, 
ri908] W. N. 195 ; Re Poyaer, Landon v. Poyser, [1910] 
2 Ch. 444. Refd. Re Pophaim Buller v. Popham (1914). 
58 Sol Jo. 673. 

2296. .] — Re Thompson, Thompson v, 

Watkirs, [1908] W. N. 195. 

Annniuhoiifi : — Folld. Re Poyser, Landon v. Poysor, [1910] 
2 Ch. 444. Refd. Re Popham, Hullor v. Poi)ham (1914), 
58 Sol. Jo. 673. 

2297. .] — J. by his will left his residuary 

real & personal estate to trustees upon trust 
for sale & conversion <fe to pay debts & legacies 
& then for his eight cliildren, of whom one was 
to liave one-fifteenth the others two-fifteenths 
each, & he settled all the shares wholly, or partially 
upon trust for the son or daughter for life with 
remainders over. By a settlement made on the 
marriage of one of his sons before the date of his 
will testator had covenanted t<^ pay to that son 
an annuity of £250 a year. Testator died in 1901, 
leaving a very large estate. Ills widow & all his 
children were living, & owing to a mistaken 
view of the construction of the will the son’s 
anmiit> had not been paid. The trustees had 
sufficient funds, representing capital, in hand to 
pay the arrears, but the question was raised 
whether, as between the tenants for life & 
remaindennen of the settled shares, part of the 
burden of paying the past & future instalments 
of the annuity ought not to be borne by the 
tenants for life : — Held : each instalment of the 
annuity must be apportioned between capital & 
income by calculating what sum if set aside at 
testator’s death would, with simple interest at 
3J per cent, to the day of payment, have met the 
particular instalment ; & the sum so ascertained 
ought to be chargeable to capital & the balance 
to income, having regard to the number of shares 
into wliich the estate was divisible. — Re Poyser, 
Landon v. Poyser, [1910] 2 Ch. 444 ; 79 L. J. Ch. 
748 ; 103 L. T. 134. 


Sub -SECT. 6. — Discharge of Incumbrances 
BY Tenant for Life. 

2298. Tenant for life entitled to retain charge.] 

— (1) Tenant in tail restrained as to alienation, 
but with powers of leasing & jointuring as in 


case of tenant for life, considered os tenant for life, 
& therefore his personal representative a creditor 
for a charge on the estate paid by him, intent to 
the contrary not appearing, though the subsequent 
remainders were exactly of the same nature, &, 
the term having been very short, little more than 
forty years remained. 

(2) Tenant for life is only to keep down the 
interest of an incumbrance, but not to be charged 
with any part of the principal. — Shrewsbury 
(Countess) v, Shrewsbury (Earl) (1790), 1 Ves. 
227 ; 3 Bro. 0. C. 120 ; 30 E. R. 314, L. C. 
Annotations : — As to (] ) Ajpld. Re Prldo, Shackcll v. 

[1891] 2 Ch. 135. Refd. Ware v. Polhill (1805), 11 Ves. 

257 ; Buckinghamshire v. Hobart (1818), 3 Swan. 186. 

Generally, Mentd. Allan v. Backhouse (1813), 2 Ves. & B. 

65 ; Re Smyth, A’x p. Smyth (1818), 1 Swan. 337. 

2299. .] — ^M. by his will gave two lea^hold 

estates, each of which was subject to a distinct 
mtge., & all the residue of his estate, subject to the 
payment of his debts, to trustees for his wife E., 
for life, with remainder as she should appoint. 
E. paid off both mtges., &- took an assignment of 
each to a trustee “ to the end & intent that the 
same might bo kept on foot for her benefit.” 
She afterwards executed her power of appoint- 
ment over both estates ; over the one by a deed 
poll, by which she annexed to his gift a condition 
that her appointees should release a certain claim 
which might have been enforced against the estate ; 
& over the other by her will, by which, after reciting 
her power of appointment over the premises, 
describing them, she appointed the same to 
trustees, upon trust to pay the rents, etc., to certain 
of her children : — Held : it was E.’s intention to 
keep these charges on foot, &, therefore, his 
appointees took subject to them. — Cole v, Stutely 
(1842), C Jur. 314. 

2300. Benefit of tenant lor life.] — Faulkner v, 
Daniel, No. 2255, ante, 

2301. .] — On his father’s death in 19()4, 

pltf. became entitled as tenant in tail to the family 
estates, which were subject to charges & incum- 
brances. With a view to the reduction of mtges. 
out of savings of income, & in order to meet the 
wishes of his older relatives in that respect, pltf. 
went to reside abroad giving powers of attorney 
for the management of his estates to one of the 
trustees, & with jfitf.’s assent a considerable 
proportion of income was applied in I'eduction 
of mtges. on the estates. In Feb. 1909, pltf. 
attained twenty-one, & in Oct. 1909, disentailed 
& resettled the estates, becoming the first tenant 
for life. The same course as to payment of incum- 
brances out of income was continued. Pltf. 
claimed a charge on the settled estates for sums 
paid out of income in further reduction of these 
incumbrances between the date of the resettlement 
& 1912. His evidence was that all the payments 
were to be for his own benefit, &; he regarded the 
incumbrances as pro tanto paid off altogether 
Held : pltf.’s intention throughout was to benefit 
himself alone, the presumption in favour of a 
limited owner who pays off incumbrances was not 
rebutted & pltf. was entitled to a charge on the 
inheritance for the amount paid out of income 
in discharging incumbrances. — Williams v, 
Williams-Wynn (1916), 84 L. J, Oh. 801 ; 113 
L. T. 849. 


part of the settled lands : — Held : re- 
mainderman had an equity against 
the tenant for life, & against his 
assignee under the insolvent Act, to 
bo recouped the arrears so levied, out 
of the produce of the life estate. — 
CooTE V. O’Reiixt (1844). 1 Jo. & 
Lat. 455 ; 7 I, Eq. R. 356.— IR. 


PART X. SECT. 7, SUB-SECT. 5. 

2298 1. TenarU for life entitled to retain 
charge,] — Day v. Day (1903), 4 
8. R. N. S. W. 21 ; 21 N. 8. W. W. N. 
1.— AUS. 

2208 ii. .] — Flood v, Btgby & 

Johnson (1836), 1 Jo. Ex. Ir. 620. — IR. 


2298111. .] — Held: the tenant for 

life had by the payment off of an in- 
cumbrance become entitled to a charge 
upon the Inheritance to that amount, 
& that was a valid set-off against the 
remainderman’s claim on foot of 
Interest left unpaid. — Howun «. Shep- 
pard (1872), 6 1. R. Eq. 497.— IR. 
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2302. Where no Intention to exonerate 

estate Evidence ot intention.] — ^Where tonnnt for 
P^^ys oft an incumbrance upon the estate, ho 
shall be considered as a creditor for the money 
so paid ; but where tenant in tail pays, it is in 
exoneration of the estate of which ho may make 
himself absolute owner. 


A tenant for life, in general, paying off a charge, 
without taking an assignment, is a creditor for 
the ST^ so paid, but the smallest demonstration 
that he meant to pay it off will prevent his repre- 
^ntative from coming for the money (Lord 
Thurlow, 0.).~Jone8 V. Morgan (1783), 1 Bro. 
0. 0. 206 ; 28 E. R. 1086, L. C. 

Consd. Konslnjfton u. Bouverle (1859), 7 
K. L,. Cas. 557. Reid. Dodnon v. Hay (1791), 3 Bro. C. C. 

Maw boy (1823), Turn. & II. 167 : Astlev 
^ Stately (1842). 6 

^ oi'i d. Sweet v. Herring (1 801 ), 1 

Eafet, 264 ; Wykham v. Wykham (1811), 18 Vcfl. 395 ; 
Hoe d. Ihong v. Bodford (1815), 4 M. & S. 362 ; Jervoino 
^ ^ W. 559 ; Mollish v. 

Harvey (1825), 7 Bow. & Hy. K. B. 78 ; Fctheiston v. 

rn^ ^ * Houglas V. Congreve 

(18.18), 1 Beav. 59; Bnn v. Pbio (1847), 6 Hare, 171* 
HvmiR u. Evans, 1 1892 J 2 Ch. 173 ; Van Grutten ?). Fot- 
well, Foxwell v. Van Grutten, [1897] A. C. 658 ; Foxwoll 

cr^oE' ”• 

2303. .] — If a tenant for life 

pays off a charge on the inheritance, he is primd 
^acic entitled to that charge for his own benetit ; 
but he may, if he think proper, exonerate the estate. 
In the absence of evidence, the presumption is, 
that ho pays the charge for his own benefit, & not 
for the benefit of the persons entitled in remainder ; 
but evidence may show the contrary conclusion 
to be true. — Burrell v, Egremont (Earl) (1844), 
7 Beav. 205 ; 13 L. ,T. Ch. 309 ; 8 .Tur. 587 ; 49 
E. K. 1043 ; S7(h nom, Bauuell v, Egremont 
(Earl), .3 L. T. O. S. 72. 

An^tati^ :^Consd. Patten v. Bond (1889), 60 L. T. 583. 

Harvey v. Hobday, [1890] 1 Ch. 137. 
Folld. Gifford V. Fitzhardmge, [1899] 2 Ch. 32. Refd. 

t’.^Uon (18.54), 19 Beav. 556 ; Hoddam v. Morlcy 
(1850), 2 K. & J. 336 ; Kensington v. Bouverle (1859), 7 
Allen, Bassett v. Allen, [1898] 2 Ch. 

nm] a. c. 132 ; hc 

Welch, Mitchell v. Winders, [1916] 1 Ch. 375. Mentd. 
Spickemell V. Hotham (1851), Kay, 669; Knight v. 
Bowycr (1857), 23 Beav. 609 ; Burrowos v. Gore (1858), 

» Topham V. Booth (1887), 35 Ch. D, 
607 ; lie England, Steward v. England (1895), 65 L, J. Ch. 


2304. .] — In 1824, A. purchased 

an estate, & he mortgaged it to raise part of the 
purchase-money. In Eeb. 1840, the iritge. was 
paid off & transferred to B., who in Apr. 3840, 
executed a declaration of trust in favour of A. 
A. died in 1848 : — Held : the chaige had merged, 
W hat the ct. is to look at is, to see what was the 


intention of the pemon wlio paid off the charge. 
That intention, in the absence of any circum- 
stances, is to be gathered from what it was his 
interest to do ; but if there bo any circumstances 
affecting the matter, they also are to be regarded 
(Romilly, M.B.). — Pitt c. Pitt (1856), 22 Beav. 
294 ; 27 L. T. O. S. 257 ; 2 .Tur. N. S. 1010 ; 52 
E. R. 1121. 

2305. .] — Kensington (Lord) p. 

Bouverie, No. 2268, mite. 

2306. ,] — CUDDON V. (JUDDON 

(1876), 4 Ch. D. 583 ; 46 L. J. Ch. 257 ; 25 W. R. 311 . 
Annotation: — Mentd. A.-Q. v. Aherdarc, [1892] 2 Q. B. 

684. 

2307. .] — When a tenant for life 

pays off a mtge. on the estate, the fact that ho 
is the parent of those entitled in remainder is 
not of itself sufticient to rebut the presumption 
tliat he inkmds to keep the charge alive for his 
own benefit. - He Harvey, 1Iarvp:y v. Hobday, 
[1896] 1 Ch. 137 ; 65 L. .1. Ch. 370 ; 73 L. T. 613 ; 
44 W. R. 242 ; 40 Sol. Jo. 157, O. A. 

2308. .] — A reveisionary intei'est 

in trust funds was mortgaged by the reversioner, 
lie aftenvards on his marriage* assigned the same 
interest, subject to tin* mtge., to trustees, on tiTist 
for his wife for her life, with remainder to himself 
for his life, with remainders over. After the 
marriage ho paid off the mtge. d(d)t out of his own 
moneys, ilie mtgee. executed a deed which 
purported to reconvey the mtgod. property to 
him “ absolutely discharged from ” th(' intgc*. debt 
& all clauns under the mtge. deed. The sobs, 
who prepared the reconveyance were ignorant of 
the existence of the settlement. 

In an action by ilie reversioner, claiming to have 
the reconveyance set aside or rectifu'd, he gave 
evidence that he did not intend to pay oft the mtge. 
debt for the benefit of the settlem(*nt, but that ho 
intended to keep the dmi'ge alive for his own 
benefit : — Held : notwithstanding the iorin of the 
reconveyance, pltf. was entitled to have the 
charge kept alive for his own bi'iiefit, A the sum 
secured by the mtge. constituted a charge on the 
property having priority over the settlement, & 
a declaration was made to that oftect. — Gifford 
(Lord) v. Fitziiardinge (Lord), [1899] 2 Ch. 32 ; 
68 L. J. Ch. 529 ; 81 L. T. 106 ; 47 W. R. 618. 

2309. Payment o£ bond debts insufficient.] — 

A tenant for life discharging an incumbrance upon 
the estate is presumed to have int^mded to keep 
the charge alive, against the inheritance for his 
own benefit, A the absence of an assignment will 
not conclude him ; but a similar jirosumption does 
not arise from the payment by a tenant for life 


2302 i. Where no intention to 

exonerate estate — Evidence of intention.] 
— After an express declaration of the 
tenant for life to charge, it cannot, 
from the debts being paid by him, from 
no assignment of the Becuiitios being 
taken, or from length of time, bo pre- 
sumed he intended to exonerate the 
estate. — Rkdington v. Hedinoton 
(1809), 1 Ball & B. 131.— IR. 

2302 ii. .] — A tenant 

for life paid off incumbrances & by 
bis will declared his intention to have 
been not to exonerate the Inheritance : 
— Held : this declaration of intention 
weis siUHclent. — Lysaght v. Lysaght 
(1851), 4 Ir. Jur. 110. — IR. 


2302iii. .]~~JRe Lloyd's 

Estate, [1903] l I. H. 144. — IR, 


2302 iv. J — ^A tenant 

for life of real estate paid off a charge 
on the foe, & took an absolute release 
of his estate in the lands, with the 
Intention of extinguishing the charge, 
under an erroneous belief that he was 


owner in fee of the lands. Ho sub- 
sequently became aware that he was 
only tenant-for-life, & ho consulted 
his Bolioitors, with the view, if possible, 
of keeping the charge alive for his 
own heneht, & a cpso was sent to 
counsel in reference to the matter, 
who advised proceedings in Chancery, 
which, however, the tenant for life 
declined to bring. Ho made no irien- 
tion of the charge in his will. There 
was contllctlng evidenco as to various 
expressions of his intention, made 
subsequent to the payment off of the 
ehaige. After his death his oxors. 
brought an action to raise the charge 
08 portion of his assets : — Hdd : not- 
withstanding the release of the lands & 
the other circumstances of the case, 
the tenant for life was entitled, on 
discovering his error, to keep the 
charge alive against the inheritance, 
& his subsequent acts & declarations 
sufficiently evidenced that intention. 
— Conolly V. Barter, [1904] 1 1. R. 
130.— IR. 


h. Discharge hy suecfbsirc tenants for 
life — licpayrncfit ratably in proportion 
to payments ?mi^fe.]— Testator devised 
certain lands, subject to on instal- 
ment mtge., to his •wife for life, 
remainder to his children for life, re- 
mainder over. After testator’s death 
his widow pakl several instalments 
on foot of the mtge. She died intes- 
tate, & further instalments wore then 
paid by the other tenants for life. 
Tho lands were sold, & the balance of 
the mtge. paid olT out of the proceeds. 
Tho remaining sui’plus of tho purchase- 
money' proving insufficient to repay 
the tenants for life in full : — Held : 
the seviTal tenants for life wore en- 
titled to bo recouped ratably, the first 
tenant for life ha-vlng no right to be 
repaid tho sums expended by her on 
foot of tho mtge., in priority to tho 
other tenants for life . — Re iSErsAN’s 
Settled Estate, [1900] 1 I. R. 298. 
— IR. 

„ .] — Re GorewBooth’s 

Estate, [lOlO]*! I.,R. 139.— IR. 
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Sect. 7. — Adjustment of hurdem between capital and 
incoiiw: Sub-sect. 5. Sect. 8: Sub-sect. 1, A. 


of bond debts, which, even if assignc'd, only place 
him in the same position as any other bond creditor. 

MoRLEY V. MoRLEY, IlABIiAND V. MORX.EY (1855), 

5 De G. M. & a. 010 ; 25 I.. J. Gh. 1 : 1 .Tur. N. 8. 


1097 ; 4 W. IG 75 ; 43 E. R. 1007, T.. C. 

AiuwtnHons :~C0JU^d. lie Task(^r, Hoaro v. Tasker, [lOO/il 2 
Lawton v. Lord (18G(J), L. li. 2 Eq. 1 " 
Mentd. Langrhome r. Harlarid (185C), 2 Jur. N. 8. 87 
Roddam v. Morley (1856), 2 K. & J. 330. 


Sect. 8. —ADJUSTMENT OF LOSSES. 

Sub-sect. 1. — ^.\uthori&ed Investments. 
A. In General. 


2310. Tenant for life not entitled to recoupment 
out of capital — Bequest of stock to produce certain 
income — Dividends on stock reduced.] — Testator 
bequeathed so much of his personal estate as when 
invested in stock would produce £125 a year, to 
trustees, upon trust to pay the dividends of such 
stock to A. for life, with a direction that the capital 
stock should, at A.’s death, fall into the residue 
of his, testator’s, estate, & a provision, that, if the 
stock should, befor(‘ the trusts were fully per- 
formed, be paid oft or reduced, by which any loss 
or deficiency mij^ht arise, the peisons respectively 
interested therein should bear sustain such 
loss or deficiency out of their respective interests, 
upon their becomiiifr entitled thereto. The 
dividends on the stock were reduced during the 
life of A. : — Held : A. was not entitled to have 
the reduced dividends made up to £125 a >ear by 
a sale of a portion of the capital of the stock. — 
Hague v. Dumergue (1853), 10 Hare, 402 ; 20 
L. T. O. 8. 322 ; 1 W. R. 197 ; 08 E. R. 1008. 

2311. Sale of leaseholds — Income from In- 

vestment of proceeds less than rents.] — Leaseholds 
under a dean ^ chapter, renewable by custom, were 
licld by trustees upon trust for a tenant for life, 
with remainder o^'er ; & the trustees were directed, 
“ two years or sooner before the time for renewal,” 
to bring a part of the rental into a fund until a 
sulTicient sum was raised for the renewal, “ so that 
the estates may be alwavs kept renewed . . . for 
ever.” In June, 1865, & Feb. 1800, notices to 
treat for parts of the leaseholds, then having about 
thirteen A fiv^e years respectively to run, were given 
by a railway co. At I^ady Hay, 1800, the dean 
& chapter ceased to renew leases ; about the 
same dat/e their property was taken over by the 
Ecclesiastical Comrs. The values of the two 
properties having been assessed at amounts which, 
when paid, & invested in 3 per cent, stock, gave a 
diminished income to the tenant for life : — Held : 
the tenant for life was not entitled to bo recouped 
the deficiency of income out of the corpus of the 
fimd.—i?c Wood’s Estate (1870), L. R. 10 Eq. 
572 ; 40 L. J. Ch. 59 ; 23 L. T. 430 ; 19 W. R. 59. 


A notations :—AvvTVd. Maddy v. Halo (1876), 3 Ch. D. 327. 
Apld. lie Barber’s S. E. (1881), 18 Ch. D. C21. Consd. 
lie Banelagh’e Will (1884), 26 Ch. D. 590. 


2312. ^ ,] — Under an order of the 

ct. in a pai-tition action, leasehold property settled 
upon trust for A. for life with remainders over was 
sold, the proceeds paid into ct., & invested in 
Consols, the dividends of which were much less 
m amount than the yearly rents received from the 
leaseholds : — Held : A. was not entitled to any 
fillowance out of the corpus to make up the 
deficiency in her annual income. — Langmead v. 
Cockerton (1877), 25 W. R. 315. 

Eeld. Be Metropolitan & Dlatrict Railways 
L^T'^31^' Baptist College, Oxford (1882). 48 


2313. Trustees entering into possession of 

mortgaged leaseholds — Rents received less than 
Interest on mortgages.] — Where trustees, under a 
power in a will, have invested trust funds on the 
security of intges. on leasehold properties, & have, 
on the bkpey. of the mtgor., foreclosed, the effect 
of Conveyancing Act, 1911 (c. 37), s. 9, is to place 
the property which has been foreclosed so far as 
practicable in the same position as if it had 
originally formed part of the estate of testator. 

Trustees, acting under a power in a will, invested 
trust money on the security of nine mtges. on nine 
leasfdiold properties. The mtgor. having become 
bkpt., the trustees foreclosed. Four of the pro- 
perties were sold, leaving five unsold. In the case 
of two, the net rent exceeded the amount of the 
interest on the mtgo. In the ease of two others 
the net rent was about equal to the former interest, 
So in the ease of the remaining property, the net 
rent was less than the forme i* interest : —Held : 
the tenant for life was entitled to the uhole of the 
net rents, pending the sale of the properties ; but 
if during tliat period the net rents amounted to less 
than the amounts he would liave received by way 
of interest on tlie mtges., he would not be entitled 
to claim any part of the proceeds of sale . — Be 
Horn’s Estate, Public Trustee v. Garnett, 
[1921] 2 Ch. 222 ; 93 J.. .1. Ch. 490 ; 131 I.. T. 
280 ; 08 8ol. .Jo. 577. 

2314. Misappropriation by trustee— Loss borne 
by life tenant.] — A trust(‘e, whose duty it was to 
r(‘new leaseholds out of the rents, applied them to 
his own use : — JIM : the tenant for life, & not 
tliose in remainder, must bear the loss. — SoLLEY v. 
Wood (18()1), 29 Beav. 482 ; 30 L. J. Ch. 813 ; 7 
Jur. N. S. 1225 ; 54 E. R. 714. 

Annotation : — Befd. Bradford r. Brownjolm (1868), 3 Ch 
App. 711. 

2315. Money recovered from estate of 

defaulting trustees attributed to capital — Future 
income payable to tenant for life.] — Where a 
trustee made away with a trust fund, <Sc aftcT his 
death new trustees proved against his estate in an 
administration suit for the aggregate amount of 
the principal trust fund Sc the arrears of interest 
thereon, & recovered a sum l(‘ss in amount than 
the principal of the trust fund -He/d ; the 
mon(*ys recovered from uhe (*state were to be 
attributed to capital, but the future income thereof 
ought to be paid to the tenant for life.- He Gra- 
BOwsKi’s Settlement (1808), L. R. 0 Eq. 12 ; 37 
L. .f. Ch. 920. 

Annotation a : — Dbtd. Cox v. Cox (1869), 38 L. J. Ch. 569. 
Reid. He Chostorhold’s Trustb (1883), 24 Ch. 1). 643, 

2316. Tenant for life entitled to whole income of 
depreciated investments — Not entitled to share in 
increase of capital value.] — Vernpiu v. General & 
Commp:rcial Investment Trust, No. 1963, ante. 

2317. Securities bearing interest — Tenant for life 

receiving deficient or no interest — Death of tenant 
for life — Right of representative to have arrears 
made good.] — Second mtge. 0 per cent, gold bonds 
of a Mexican railway co. contained a promise by 
the CO. to pay the principal secured in 1917, Sc 
interest thereon, “ accumulative, at the rate of 
0 per cent, per annum ” on Mar. 1 Sc Sept. 1 in each 
year, “ upon surrender of the annexed coupons, 
as Sc when earned, out of any net earnings of 
any year remaining after interest ” on the co.’s 
first mtge, bonds had been paid for such year, Sc 
provided as follows : “ If in any year the net 

earnings so remaining available for payment of 
interest upon the ” second mtge. bonds ” shall not 
be sufficient to pay such interest in full, there shall 
bo paid any part thereof earned Sc available, Sc 
any deficiency shall not be waived, but shall be 
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paid to the holder hereof out of the net earnings 
of any subsequent year or years, as &; when there 
shall be any net earnings available for such pur- 
pose.” 

By a settlement made in May, 1899, some of 
the second mtge. bonds were settled upon trust 
to pay the income to M. for life, & after her 
death to her husband, T., for life, 6c after the death 
of the su^vor, if T. survived her, in trust for the 
next of kin, excluding T., of M. 

Interest less than 0 per cent, per annvm was 
paid on the bonds down to 1901, 6c no deficiency 
of any year was ever made uj) out of tlio earnings 
of any subsequent year or otherwise. 

In Mar. 1902, the bonds, with the coupons, 
were sold by the trustees for £2,700, Sc in May, 
1902, M. died leaving T. surviving her, & he was 
her legal personal representative ’.—-Held : T. was 
not entitled to any part of the £2,700 as represent- 
ing the apportioned amount in r(‘spect of any 
deficiency of interest in M.’s lifetime, but the whoh' 
of the £2,700 went to M.’s next of kin. — lie 
Taylor’s Trusts, Matiieson r. Tayloh, fl90.^)| 
1 Ch. 734 ; 74 L. ,J. Ch. 419 ; 92 1.. T. 558 ; 53 
W. R. 441 ; 49 Sol. Jo. 418. 

Annotations : — Apld. He Sale, NlsUct v. Philp, [19131 2 Ch. 

(597 ; Re Grundy, (irundy v. Holmes (1917), 117 L. T. 

4 70. Apprvd. Re Wakley, Wakley v. Vachell, [19201 

Ch. 200. 

2318. ,] — Where preference 

shares carrying a fixed cumulative preferential 
dividend are bequeathed in trust for a life tenant 
6c remaindermen, 6c no dividend is declared or paid 
for the financial years including the life txmancy, 
the life tenant’s exors. arc not entitled to have the 
arrears made good out of future preferential 
dividends . — He Sale, Nisbet v. Piiilp, [1913] 2 
Ch. 697 ; 83 L. J. Ch. 180 ; 109 L. T. 707 ; 58 
Sol. Jo. 220. 

Annotations : — Apld. Rc Gmndy, Grundy v. Holmo (1917), 

117 L. T. 470. Apprvd. Re Wakley, Wakley v. Vaehcll, 

[1920] 2 Ch. 205. 

2319. .] — Testatrix, who 

died on July 15, 1915, was entitled under the will 
of testator, who died in 1901, to a life interest in 
the residue of his estate, whicli included fully-paid 
preference shares conferring a right to a fixed 
cumulative prtderenco dividend at the rate of 
7 per cent, per annum, the co.’s arts, providing that 
the CO. in general meeting, on the directors’ recom- 
mendation, should declare the dividend to be paid. 
For the year 1900 a reduced dividend of 4 jicr cent, 
was paid. Sc no further dividend was declared until 
1915. On Nov. 29, 1915, a dividend of 10 per cent, 
was declared, ” being 3 per cent, in respect of 
arrears for the year ending Sept. 1 900, Sc 7 per cent, 
in respect of arrears for the year 1907.” In 1910 
the dividend paid was 14 per cent., being 7 per 
cent, for the years 1908 Sc 1909 respectively: — 
Held : the case was covered by the judgment in 
He Sale, Nishet v. Philp, No. 2318, ante. Sc the estate 
of testatrix, the tenant for life, was not entitled 
to the dividends on the preference shares declared 
since her death, except an apportioned part of the 
dividend declared in the year 1915 down to the 


date of her death. — He Grundy, Grundy v. 
Holme (1917), 117 L. T. 470. 

Annotation : — Apprvd. Re Wakley, Wakloj'^ v. Vachell, 
[1920] 2 Ch. 206. 

B. Securities for Principal and Interest. 

2320. Interest falling Into arrear — Deficiency on 
realisation of security — Ratio of apportionment of 
proceeds.] — A sum of £8,000, held upon trust for 
A. for life, with remainders over, was invested 
upon a mtge. The investment proved unsatis- 
factory, Sc shortly after the death of A. the mtge. 
was realised for £7,900 only. At A.’s d(*ath there 
was due to him £536 in respect of arrears of in- 
terest. It was proposed to ascertain what capital 
sum, if received at the date of the first default in 
payment of interest, would, with compound interest 
at 4 per cent, per a) mum, have produced at the 
date of realisation of the mtge. the sum of £7,900, 
& that the capital sum so ascertained should be 
])aid to the remaindermen as capital, the residue; 
of the £7,900 j^aid to A.’s estate in respect of his 
claim for interest :—IIc1d : on the contrary, the 
£7,900 must be divided into two parts, in the pro- 
portion of £8,000 & £536, the former to be paid to 
the remaindermen, the latter to A.’s repre^senta- 
tives . — He Mooue, Moore v. Johnson (1885), 54 
L.. J. Ch. 432 ; 52 L. T. 510 ; 33 W. R. 447. 
Annotations : — Folld. Re Barker, Barker v. Barker, [1897] 
W. N. 154 ; Re AlHton, Ah ton r. Honslon, [1901] 2 Ch. 
584. Distd. Rc Bird, Re K^anw, Dodci r. Evans, [1901] 

1 Ch. 916 ; Re Phillimoro, Bhillimoro Horhert, 11903] 
3 Ch. 942. Apprvd. Rc AlkiiiHon, Baihers’ Co. v. Grose- 
Siuith, 13 904] 2 Ch. 160. Reid. Re Cleveland’s Estate, 

I Hay IK Wolnicr (1895), 13 R. 715. 

' 2321. .] — He Barker, Barker v. 

B\nKER, [1897 J W. N. 154. 

Anmdations : — Consd. Rc Alston, Alston v. Houston, [19011 

2 C*h. 584. Apprvd. Re Atkinson, Barbers* Co. v. Grose- 
Smith, [1904] 2 Cli. ICO. 

2322. .] —Lyon v. MiTCiiEiiL, 

[18991 W. N. 27. 

Annotations : — Apprvd. Rc Atkinson, Bariiers’ Co. v. Grose- 
t^inith, [1904] 2 Ch. 160. Refd. Re Alston, Alston v. 
lloiihtoD, [19011 2 Ch. 584. 

2323. .] — Funds subject to the 

trusts of a settlement comprised a mtge. security 
which, pursuant to the trusts, was transferred to 
the trustees. The interest was irregularly paid, A 
ultimately the security was realised at a c-onsidor- 
able loss : — Held : the smn realised ought to be 
apportioned between the tenant for life Sc remain- 
dermen under the settlement in proportion to the 
amounts due at the date when it was recovered in 
respect of arrears of interest & in respect of 
principal. — He Alston, Alston v. Houston, 
11901] 2 Ch. 584 ; 70 L. J. Ch. 8(}9. 

Annotations : — Apprvd. Rc Atkinson, Barbers’ Co. v. Qrose- 
Sinitb, [1904] 2 Ch. 160. Refd. Rc riiilliinorc, Philllmore 
V. Herbert, [1903] 1 Ch. 942. 

2324. .] — Where a fund is settled 

upon tenant for life Sc i*cmaindermcn, 6c is invested 
in accordance with the powers of the Bcttlement 
upon a mtge. which proves to be insullicient for the 
payment of i:)rincipal Sc interest in full, the sum 
realised by the security ouglit to be apportioned 
between the tenant for life Sc the remaindermen in 
the proportion which the amount due for arrears of 


PART X. SECT. 8, SUB-SECT. 1,— B. 

23201. Interest falling into arrear — 
Deficiency on realisation of security — 
Ratio of apportionmeni of proceeds .^ — 
Funds held under a will In trust for 
A. for life, remainder for B. for life, 
with remainder over for certain per- 
sons, wore invested in 1875 on tho 
security of a mtgre. of real estate then 
of sufficient value. The Interest duo 
on the rntge. foil into arrear, & in 1880 
a petition for sale & the appointment 


of a receiver was presented by the 
trustees of tho will, 5c a receiver was 
appointed in tho same year. In 1898 

A. , the first tenant for life, died. At 
her death considerable arrears of in- 
come wore duo to her, a portion of 
which was afterwards paid to her 
exors. In 1901 the lands subject to 
the mtge. wore sold under Land l^ur- 
chase Acts, & did not realise the 
amount of the mtge. soourity. Prior 
to the sale nothing had been paid to 

B. , tho present tenant for life. In re- 


spect of interest : — Held : tho date of 
the sale of mortgaged lands must be 
taken to bo the period at which tho 
deficiency of tho soenrity was first 
aacortainod ; & tho sum realised by 
the sale should bo apportioned. In 
proportion to the amounts duo at that 
date, between the exors. of the first 
tenant for life, the present tenant for 
life, & the trustees of the will as re- 
presenting the persons entitled to tho 
corpus of the fund. — Stewart v, 
Kinqsale, [1902] 1 I. R. 496. — IR. 
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Seel, 8 . — Adjiietment of losses: Svh-secl, 1, B, ; 
svh-sect. 2.] 

interest bears to the amount due in respect of the 
capital debt. — He Atkinson, Babbeus* Co. v, 
Grose-Smitii, [190i] 2 Ch. 160 ; 73 L. J. Ch. 585 ; 
90 L. T. 825 ; 53 W. K. 7, 0. A. 

Annotations : — Apld. Re Pennington, Pennington v, Penning- 
ton (1913), as reported In 109 L. T. 814. Distd. Re 
Pennington, Pennington v. Pennington, [1914] 1 C!li. 203. 
Consd. Re Horn’s Estate, Pnblio Trustee v, Garnett, 
[1924] 2 Ch. 222. 

2325. Income received brought 

Into hotchpot.] — Testator save his residuary estate 
to trustees in trust for his widow for life, with 
remainder to certain persons absolutely. After his 
death the triisiyees invested £7,535, part of his 
residuary estate, on mtge. of freehold property at 
5 per cent. The trustees afterwards entered into 
possession & paid the rents to the widow, the tenant 
for life, but such rents were insufficient to keep 
down the interest, the arrears of which amounted 
at her death to £3,400. Shortly after her death 
the trustees sold the mtged. property ; but it 
realised £7,005 only, that is, less than the principal 
of the mtged. debt : — Held : the £7,005 should be 
apportioned between the exors. of the tenant for 
life & the remaindermen, the residuary legatees, 
upon the basis of the following calculation ; add 
to the £7,005 the amount of income actually 
received by the tenant for life ; divide the total 
between the n^maindermen & the exors. of th(‘ 
tenant for life in the proportion which the original 
principal, £7,535, plus interest thereon at 5 per 
cent, from the death of the tenant for life to date 
of sale, would bear to the aggregate amount of 
mtge. interest, less income tax, which the tenant 
for life would have received during her life had it 
been regularly paid, tlie exors. of the tenant for 
life giving credit for tlie amount of income she 
actually received. — He Foster, Lloyd v, Carr 
(1890), 45 Oh. D. 629 ; 60 L. 4. Ch. 175 ; 63 L. T. 
443 ; 39 W. R. 31. 

Annotaiion<i : — Ezpld. Re Barker, Barker v. Baiker, [1897] 
W. N. ir>4. N.F. Re Alnlon, Alston v. Houston, [1901] 
2 Ch. 584. Apld. Re Bird, Rc Evans, Dodd v. Evans, 
[1901J 1 Ch. 910. Consd. Re Philllmore, Phillimoio v, 
Heihert, [1903] 1 Ch. 942. Overd. AtkJuHon, Barbers’ 
(k). r. GroM-.Simth, [1904] 2 C^h. J60. Refd. Rr Godden, 
Toagiic r. Fox (1892), 41 K. 282 ; Re Cleveland’s 
Estate, Hay v. Wolmer (1895), 13 K. 715. 

2326. — I .] — Where an autho- 

rised security becomes insufficient & tliere is a 
partial loss of capital & income, the account 
necessary to apportion the amount realised between 
life tenant & remainderman must be taken from 
the date when it was first ascertained that the 
security w^as insufficient up to the date of realisa- 
tion, the life tenant bringing all income received 
during that period into hotchpot. — He PinLLiMORE, 
PiriLLEMORE V, Herbert, [1903] 1 Ch. 942 ; 72 
L. J. Ch..59J ; 88 L. T. 765. 

Annotation : — Overd. Re Atkinson, Barbers’ Co. v, Groso- 
SmJth, [1904] 2 Cb. 160. 

2327. .] — A trust legacy 

was invested on mtge. which proved to be in- 
sufficient, & at the death of the tenant for life there 
were large arrears of interest. By an order the 
rents were apportioned in the proportion of the 
arrears due to the tenant for life at her death & 
the arrears since due to the remaindermen without 
prejudice to any re-adjustment when the security 
was realised. The security was subsequently 
realised, & the purchase-money was placed on 
deposit : — Held : the rents paid under the order 
must be brought into hotchpot, & the aggregate 


of those rents & the purchase-money should be 
distributed between the representatives of the 
tenant for life & the remaindermen in the propor- 
tion wliich the arrears of rent due at the death of 
the tenant for life bore to the aggregate of the 
jirincipal money & arrears due to the remainder- 
men of rent due at the death of the tenant for life 
bore to the aggregate of the principal money & 
arrears due to the remaindermen. — He Southwell, 
Carter v, Hungerford (1915), 85 L. J. Ch. 70 ; 
113 L. T. 311. 

2328. Clause disentitling life 

tenant to property not producing Income.] — The 

will of testator contained the ordinary clause 
empowering his trustees to postpone the sale &; 
conversion of liis estate & declaring that the income 
I thereof, previous to the conversion, should be 
' applied as if it were income arising under invest- 
ments authorised by the will. Then followed this 
proviso : “ But no proj^erty not actually producing 
income which shall form part of my estate shall be 
treated as producing income or as entitling any 
party to the receipt of income.” There was a 
debt, due to testator at the lime of his death, 
which could not be got in, & the trustees took 
from debtor as security for it a third mtge. upon 
certain policies of insurance on his life. Debtor 
died in the lifetime of a lady who was tenant for 
life under the will, A the tnjstces who had received 
neither principal nor Intercast in respect of the 
debt, realised their security with the result that 
after payment of the i)rior charges, they received a 
sum which was less than the amount due by all the 
interest & some of the capital ; —Held : (1 ) accord- 
ing to the rule of the ct. this sum represented the 
arrears of interest as well as the capital & ; (2) it 
must be treated as i)roporty actually producing 
income within the meaning of the proviso & must 
be apportioned between tlie tenant for life & the 
remainderman in the proportion that the interest 
due from the date of the mtge. boro to the capital 
thereby secured. — He Hubbucic, Hart v. Stone, 
[1896] 1 Ch. 754 ; 65 L. J. Ch. 271 ; 73 L. T. 738 ; 
44 W. IL 289 ; 40 Sol. Jo. 257, C. A. 

Annotation : — Generally, Refd. Re Lewis, Davies v. Harrison, 

[1907] 2 Ch. 296. 

2329. Clause applying proceeds in 

payment of interest.] — Where on the realisation of 
certain debentures which formed part of the 
residuary estate of testator & were settled by his 
will upon tenants for life & remaindermen the 
proceeds proved to be insufficient for the payment 
of principal & interest in full, it was hold that the 
same ought to be apportioned as between the 
tenants for life remaindennen according to the 
principle enunciated in He Atkinson^ Barbers^ Co, 
v. Grose-Smith, No. 2324, post, notwithstanding the 
provisions of a clause in the trust deed whereby 
the debentures were secured to the effect that the 
proceeds of realisation were to be applied first in 
satisfaction of all arrears of interest & next in 
satisfaction of principal. — He Pennington, Penn- 
ington V. Pennington (1913), as reported in 109 
L. T. 814. 

2380. Mortgagee In possession — Apportion- 

ment of receipts.] — On Dec. 10, 1884, a mtge, of 
£18,000 on farm A. was settled on successive trusts 
for two life tenants & a remainderman without 
making any provision for some three years’ arrears 
of interest then owing to one settlor who became 
first life tenant thereunder. The first life tenant 
died on July 8, 1893, & the second life tenant on 
Jan. 22, 1003. From Oct. 11, 1881, to Oct. 11, 


2330 i. Mortgagee in possession 

—Apportionmeni of receipts .) — Money 
in sottioment was invested by the trus- 


tees on a mtfire. The interest fell Into 
arrear, & a receiver was appointed over 
the lands, pending sale. The security 


was likely to prove deficient. The 
tenant for life having died : — Held : 
the money brought in oy the receiver 
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1902, the mtgor. had worked farm A. together with 
farm B. tinder an arrangement by which ho was 
to pay the net incomes to mtgees. of farm A. & 
farm B. respectively to the extent of the interest 
due to them. The not incomes were not nearly 
sufficient to keep down the interest in either case, 
but owing to errors in the apportionment of work- 
ing expenses during the joint working the mtgees. 
of farm B. had altogether been paid £1,028 in 
excess of the income properly attributable to their 
farm. On Aug. 11, 1905, the trustees recovered 
the £1,028, representing income earned from 
Oct. 11, 1881, to Oct. 11, 1902, from the mtgees. of 
farm B. From Oct. 11, 1902, to Oct. 11, 1900, the 
mtgor. continued to work farm A. as manager to 
the trustees. On Oct. 11, 1900, the trustees let 
farm A. at a rent of £515, & on Nov. 29, 1900, they 
received £2,308 in respect of the sale of farm 
stock provided out of & rej)resenting income 
earned from Oct. 11, 1881, to Oct. 11, 1900. The 
interest was now heavily in arrear, the security 
was greatly depreciated. Foreclosure proceedings 
had been commenced, but no order had yet been 
made : — Held : the first life tenant’s representative 
could not as against the other beneficiaries claim 
any arrears of interest owing at the date of the 
settlement, but subject to this exception the two 
sums of £1,028 & £2,308, & every sum of accruing 
rent received up to the time of foreclosure absolute, 
must bo treated as a payment on account of all 
arrears of interest owing at the date of payment, 
& must be apportioned between the estates of the 
two life tenants A the remainderman in proportion 
to the amounts owing to them for arrears of 
interest at the date when the particular sum was 
received. — Be Broadwood’s Sjstixkments, Broad- 
wood V, Broadwood, [1908] 1 Ch. 115 ; 77 L. J. 
Ch. 18 ; 98 L. T. 217. 

Annotation : — Distd. Pa Southwell, Carter v, Huiigorford 

(1915), 85 L. J. Ch. 70. 

2331. .1 — Testator gave his resi- 

duary real & personal estate to trustees upon trust 
to sell, with power to postpone, <fc to divide into 
shares, each share being settled. Testator’s 
assets included several mtge. debts the interest 
on which was in arrear at his death. Testator 
had entered into & remained in receipt of the rents 
of the mtged. properties up to his death & the 
trustees had continued in such receipt. The 
securities being deficient, the question arose 
between the tenants for life & the remaindermen 
as to the application of these rents : — Held : the 
trustees must first apply eacli instalment of rent 
received since testator’s death from each mtged. 
property in satisfaction of the arrears of interest 
which at testator’s death were due in respect of the 
mtge., & then distribute the balance as income up 
to but not exceeding the interest accrued since 
testator’s death on the mtge., apply any excess 
as capital. — Be Coaks, Coaks v. Bayley, [1911] 1 
Ch. 171 ; 80 L. J. Ch. 136 ; 103 L. T, 799. 
Annotation Re Horn’s Estate, Public Trustee v. 

Gamolt, [192412 Ch. 222. 


Sub-sect. 2. — Unauthorised and Retained 
Investments. 

2882. Deficiency on realisation— Calculation of 
sum to be Seated as capital — Rate of Interest.] — 

Part of testator’s residuary estate consisted of a 
bond debt, which, owing to the insolvency of 


debtor’s estate, was not recovered until many years 
after testator’s death, when the gross sum recovered 
in respect of principal & interest did not equal the 
amount of the original debt ; — Held : as between 
the tenant for life of the residue & those in remain- 
der, the former was not entitled to receive what had 
actually been recovered in respect of interest, 
but only the amount of interest at 4 per cent, on 
the sum which the bond would have realised if 
debtor’s estate had been administered at the end 
of a year after testator’s death. — Turner v, New- 
port (1846), 2 Ph. 14 ; 1 Coop, temp, Cott. 147 ; 
9 L. T. O. S. 213 ; 41 E. R. 846, L, 0. 

Annotations: — Consd. Maclaron v. Stainton (1871), L. R. 
11 Eq. .382. Folld. Cleveland ’b EbtaU), Hay r. Wolmer, 
[1895] 2 Ch. 542. Consd. Uc Alston, Alston v. Houston, 
[1901] 2 Ch. 584. Refd. Cox v. Cox (1869), L. R. 8 Eq. 
343 ; i?e rhlllimoro, Phillimoro v. Herbert, [1903] 1 Ch. 
942 ; He Atkinson, Barbers’ Co. v, Orose-Sralth, [1904] 2 
Ch. IGO ; Re Woods, Gabclllni v. Woods, [1904] 2 Ch. 4. 

2333. .] — An obligor covenanted 

& became bound to pay, three months after his 
decease, a fund to trustees, upon trust for a tenant 
for life & remainderman, wit;h interest from the 
date of liis death until payment. 8ever«al years 
after the obligor’s dtniili assets were recovered, 
whicli were insufficient to fulfil the covenant & 
bond : — Held : a calculation must be made of 
what piincipal would, at 4 per cent, interest from 
tlie obligor’s death, amount to the sum recovered, 
& the difference paid to the tenant for life. — Cox 
u. Cox (1869), L. R. 8 Eq. 313 ; 38 L. J. Ch. 509 ; 
17 W. R. 790. 


Annotations: — Consd. Maclaron r. Stainton (1871), L. It. 
11 Eq. 382. Apld. tie Bird, He Evans, Dodd r. Evans, 
[1901] 1 Oh. 91 G. Reid. He Chcstorticld'H Trusts (1883), 
52 h, J. Ch. 958 ; He Godden, Teajfiie v. Fox (1892), 41 
W. It. 282 ; He llubhuck, Hart v. Stone (1896), 73 L. T. 
73« ; He Pliillimoro, Phillimoro v. Jierbeit, 11903] 1 Ch. 
942 ; He Atkinson, Barbers’ Co. v. Grosc-Smith, [1904] 2 
Ch. 160 ; Slodo V. Chaiue (1908) 77 L. J. Ch. 377. 

2334. .] — Testator gave his resi- 

due to trustees to convert, with power to postpone 
conversion, &> to pay the income to tenants for 
life. Part of testator’s estate at his death con- 
sisted of a mtge. debt secured on a colliery in his 
possession ; interest was in arrear. After testator’s 
death his trustees foreclosed . Proceed.s of working 
the colliery come to the hands of a receiver in the 
foreclosure action were transferred to the credit 
of an action to administer testator’s estate : — 
He/d : the funds in ct. were appoitionable between 
capital & income, on the principle that so much 
as would, if invested at testator’s death at 4 per 
cent. witJi annual rests, have amounted to the 
sum transferred at the date of transfer should be 
treat^ed as capital & the rest as income . — Be 
Godden, Teagup: v. Fox, [1893] 1 Ch. 292 ; 62 
L. J. Ch. 469 ; 68 L. T. 116 ! 41 W. R. 282 ; 3 

AnTwtaiion : — Refd. He Coaks, Coaks v, Bayley, [1911] 1 


14 1 . 

2336. .] — A tenant for life was 

entitled to three-fifths of the income of testator’s 
estate, &, under the powers of the will, un- 
authorised securities, some productive, others 
non-productive, were retained for a favourable 
opportunity for realisation. A leasehold forming 
part of the estate was sub-let at an annual loss 
Held: (1) the unauthorised securities must be 
aggregated, & the income therefrom must be taken 
as being at the I'ate of 4 per cent, on the aggregate 
estimated value ; (2) the loss on the leasehold was 
an outgoing of the estate &- chaigeable against the 
income.— Owen, Slater v. Owen, [1912] 1 


should be apportioned between the 
representatives of the tenant for life 
of the settled money & the persons 
entitled In remainder, in the propor- 


tion which the arrears of interest, at 
the death of the tenant for life, & the 
amount duo for principal & interest 
on the mt^. since his death bore to 


one another . — He Ancketill’s Estate. 
Ex 73. SOOTTTSFT PROVIDENT INSTITU- 
TION (1891), 27 C. R. Ir. 331. — IR. 
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Sect 8 . — Adjusinient of losses: Sub-sects. 2 3. 

Part XJ. Sects, 1 cS? 2 : Sub-sects. 1 (£r 2.] 

Ch. 619 ; 81 L. J. Ch. 337 ; 106 L. T. 071 ; 50 
8oL Jo. 381. 

Annotation: — An to (1) Folld. lie Beech, Saint v. Boccli, 
[1920] 1 Ch. 40. 

2336. Deduction of Income tax.] 

— Testator directed that the residue of his estates 
should be converted on a given day, or as soon after 
as conveniently might be, & that a share should be 
held upon trust for one for life with remainders 
over. "Wlien the day arrived, it appeared that a 
leasehold property forming part of the residue 
could not be advantageously sold, <fc that it would 
be for the benefit of all persons interested that it 
should be retained by the trustees of the will & 
managed by them, although at a probable annual 
loss : — Held : the annual loss or profit, if any, 
ought to be apportioned between capital & 
income by calculating the sum which, put out at 
interest at 4 per cent, per annum on the given day 
k> accumulating at compound interest at the like 
rate with yearly rests, would, together with such 
interest & accumidations, after deducting income 
tax, be equivalent at the end of each year to the 
amount of the loss or profit sustained or made 
during that year & then charging the sum so 
ascertained against, or crediting it to, capital, & 
charging the rest of the loss against, or crediting 
the rest of the profit to, income . — Re IlENOLKn, 
Frowde V. IIeN(;ler, [1893] 1 Ch. 580 ; 02 L. J. 
Ch. 383 ; 68 L. T. 81 ; 41 W. II. 491 ; 3 R. 207. 

Annotation Re Morlcy, Morley r. Ilaicr, [1895] 2 

Ch. 738. 

2337. Trustees selling authorised Invest- 

ment & investing in unauthorised one — Apportion- 
ment of amount realised.] — Where a trustee, with- 
out the knowledge of the tenant for life or remain- 
derman, sells out an authorised investment & 
places the proceeds on an unauthorised investment 
which results in a partial loss of income & capital, 
the tenant for life is entitled to such a proportion 
of the amount realised by the unauthorised invest- 
nient plus the income he received therefrom during 
its continuance, as the dividends he would have 
received from the authorised investment in the 
same peiiod bear to the capital value of the 
authorised investment plus those dividends the 
tenant for life being liable to bring into account 
all income he received from the unauthorised invest- 
ment, although not liable to refund. — Re Brno, Re 
Evans, Dodd v. Evans, [1901] 1 Ch. 910; 70 
L. J. Ch. 514 ; 84 L. T. 294 ; 49 W. R. 599 ; 45 
Sol. Jo. 327. 

Annotationn Re Alfiton, Alston v. Houston, [1901] 

2 Ch, 584 ; Re Philliniore, Phillmioro v. Herbert, 11903] 
1 Ch. 942 ; Rf Atkinson, liarber.s’ Co. v. Grose-Snilth, 
(1904] 2 Ch. 160. 

Effect of postponement of conversion.] — See 

Equity, Tol. XX., pp. 368-371, Nos. 1002-1074. 


Sub-sect. 3. — Settlement of Business. 

2338. Business carried on by receiver — Loss 
during first life tenancy to be recouped out of sub- 


sequent profits — Not out of capital.] — In an action 
to execute the trusts of a settlement, by which 
{inter alia) a business was assigned to trustees on 
trust for successive tenants for life remainder- 
man, a receiver & manager was appointed to carry 
on the business. During the life of the first tenant 
for life the business was carried on by the receiver 
at a loss ; during the life of the second tenant for 
life profits were earned : — Held : the loss must be 
made good out of the subsequent profits, & not out 
of capital. — Upton v. Brown (1884), 20 Ch. D. 
588 ; 54 L. J. Ch. 014 ; 51 L. T. 591 ; 32 W. B. 
679. 

Annotation Refd. Gow V. Forbtor (1884), 26 Cli. D. 672. 

2339. Share In partnership business — Custom of 
firm to write off losses out of capital — Tenant for life 
not liable to recoup capital — Out of subsequent 
profits.] — Gow V. Forster, No. 1984, ante. 

2340. Direction in will that losses should be 
defrayed out of estate — Loss borne by capital.] — 
A. gave all his real & personal estate to trustees 
upon trust for sale, conversion, & investment, & to 
pay the income of one-fifth part to his wife for life, 
& subject thereto to divide the whole into four 
parts, <fc pay the income of one such part to each 
of his four daughters for life, &; after her death to 
hold such part in trust for her children equally ; 

he empowered Ids trustees to carry on any 
business carried on by him, A directed that tlio net 
profits of any business so carried on should, except 
such parts thereof as the trustees should in their 
discretion reserve for the purpose of increasing the 
capital in such business, be treated as income of his 
trust estate ; A ho directed that, should any losses, 
not being the result of neglect, fall on his trustees 
in consequence of his carrying on such business, 
the same should be defrayed out of his estate. 
Testator left property employed in business, & 
other property. The trustees carried on the 
business, & duly invested the other property. For 
some years the business was successful, & the 
profits were duly divided among the tenants for 
life. In a subsequent year losses were incurred, 
A the trustees claimed that they sliould be recouped 
out of the income of the trust estate generally ; — 
Held : the losses must be borne by the capital of 
testator’s estate, & not by the tenants for life. — 
Re Millichamp, Good ale & Bullock (1885), 52 
L. T. 758. 

2341. Shares in ships — Losses on some ships & 
profits on others — Tenant for life entitled to net 
income — After setting off losses against profits.] — 

The rights of a tenant for life A remainderman 
adjusted where the owner of several ships or shares 
in ships had died & his business had been carried 
on under his will & profits had resulted fi'om some 
of the ships & losses from others. 

All losses incurred & all profits made prior to the 
death of testator must be borne by or belong to his 
general estate & all losses on the various steamers 
incurred after testator’s death must be set off in 
account against the profits earned generally by the 
steamers since his death & the balance would be 
income belonging to widow as tenant for life 
(Kay, J.).~-Re Olapham, Rutter v. Clapham 
(1880), 2 T. L. R. 424. 
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Part XI. — Custody of Title Deeds. 


Sect. GENERAL. 

Sec, generally, Real Property, Vol. XXXVIII., 
p. 709, Nos. 532-537. 

2342. Pending suit — Custody most convenient to 
court.] — Testator devised his real estate in strict 
settlement, giving to trustees a power of sale 

exchange, to be exercised with the consent of the 
person entitled in possession, if of full age ; & he 
bequeathed his residuary personalty to the trustees 
upon the trusts declared concerning the moneys 
to arise from sales under the power. Shortly 
after the death of testator a decree was made at 
the suit of the first tenant for life, then an infant, 
for the execution of the trusts of the will. Parts 
of the estates were sold under the power, & the 
money paid into ct., k, a large fund was thei'e 
applicable to the xmrehase of real (‘states. After 
the tenant for life came of age inquiries were 
directed as to the investment of part of the funds 
in real estate, & as to the propriety of applying to 
Parliament for a x^rivate estate Act, which in(xuiries 
wei‘e still being prosecuted. Shortly after this the 
tenant for life aiiplied to the ct. that the trustees 
might be ordered to deliver to her tin* title de(‘ds 
of the estates, subject to the limitations of the 
will, which application was refused : — Held : as 
a suit alTecting the estates was being x>i‘osecuted, 
the custody of the deeds did not depend on the 
question who had tlie legal right to them, but on 
the question what custody was most convenient 
for the purposes of the suit ; tlie Ct. of Apxieal 
would not interfere with the discretion of the Vice- 
Chancellor on the subject. — Stanford v. Roberts 
(1871), 6 Ch. App. 307 : 19 W. R. 552, L. JJ. 
Annotations: — Consd. Lcathofl v. Loathes (1877), 5 Oh. D. 

221 ; lie Ind, Coopc, Flshor r. The Co. (1009), 20 T. L. 11. 


Sect. 2.— TENANT FOR LIFE. 

Sub-sect. 1. — In General. 

2343. Whether deeds ordered to be deposited In 
court.] — Every remainderman has a right to come 
into this ct., A pray the aid tliereoi to compel 
persons to bring in the deeds evidences relating 
to the estate (Lord Macvlesfield, C.). — Reeves 
V. Reeves (1721), 9 Mod. Rep. 128 ; 88 E. R. 358, 
L. O. 

2344. .] — llis lordship refused to direct the 

deeds A; wiftings to be deposited in ct., because 
pltf.’s interest in the real estate was too remote to 
warrant it, A is never done but in the case of a 
remainderman, whose interest is expectant on a 
mere tenancy for life. — I vie v, I vie (1738), 1 Atk. 
429 ; 20 E. R. 274, L. C. 

2345. .] — A remainderman in tail or a 

reversioner in ft‘e may come into this ct. to have the 
title deeds secured for their benefit though an 
estate for life is standing out. — Smith v. Cooke 
(1740), 3 Atk. 378 ; 26 E. R. 1018, L. C. 

Annotations : — Refd. Hoay v. Hony (1824), 1 Sim. & St. 

5C8. Mentd. Parrott v. Paknor (1834), 3 My. Ac K. 632. 

2346. .] — A son, remainderman in tail 

under a settlement made by a grandfather in 
which the father is tenant for life, without impeach- 
ment of waste, prefers a bill to have the title deeds 
brought into ct. Lord Ilardwicke refused to 
dii’ect it, A said some third person, A secure place, 
agreed upon by the parties, would be a much 


properor dex)ository tlian a master. — Pyncent ik 
Ryncent (1747), 3 Atk. 571 ; 20 E. R. 1129, L. C. 
Annotation : — Dbtd. Lcathee v. Leathes (1877), 3 Ch. D. 221. 

2347. .] — Testator charged annuities ex- 
clusively on his real estate, the legal estate of which 
he devised to trustees, upon trust to pay the rents 
to or permit the same to be received by one for life, 
with remainders over. On testator’s death, the 
tenant for life took pos.se8sion of the estate A title 
deeds, A he kept down the annuities, but cut some 
timber. Tlie trustees acquiesced for four years, 
but afterwmds proceeded by action to recover the 
deeds A to receive the rents. The ct. by motion, 
restrained the x>i*oceedings, on the tenant for life 
undertaking to k(‘ep down the annuities, not to 
grant leases or cut timb(*r without the consent of 
the trustees, A bringing the deeds into ct. — 
Denton x\ Denton (1844), 7 Boav. 388 ; 3 L. T. 
O. 8. 98 ; 8 .Tur. 388 ; 49 E. R. 1115. 

Annotation : — Befd. Powys r. Blagravo (1854), Kay, 405. 

2348. Where deeds deposited in court — Right of 
tenant for life to delivery out.] — Webb v. Webb, 
No. 2350, jjost. 

2349. .]~Hi(’KS V, Hicks (1785), 2 

Dick. 050 ; 21 E. R. 425. 

2350. .] — Title deeds delivered out of 

ct. ui>on the ai>plication of the trustees A the tenant 
for life. — Duncombe v, Mayer (1803), 8 Ves. 320 ; 
32 P]. R. 377, L. G. 

2351. .] — Deeds brought into ct. by 

the (‘xor. under the common order for iiroduction 
of documents made in a creditor’s suit, will, after 
the debts are x^aid, be ordered to be delivered out 
to the party by whom they were deposited ; A 
the ct. refused to order such deeds to be delivered 
to jiltf. in the cause, although he was the tenant 
for life of the estate comprised in the deeds. — 
PlitnivETT V. Lewis (1847), 0 Hare, 05 ; 07 E. R. 
1081. 

2352. .] — (1) The ct. will not interfere 

in cases of xiermissive waste by tenant for life. 

(2) Tlie iTilo of the ct. is settled that as 
between father A son the ct. never int(‘rf(‘res with 
regard to the possession of title deeds but leaves 
them to the father as tenant for life. Hut with 
regard to strangers tenant for life A remaindermen 
the ct. interferes to have the title deeds secured. 
Here the case is much stronger than the ordinary 
case. The deeds are in ct. A it is asked that they 
should be delivered out. The reversioner has no 
connection with the person who is tenant for life 
A the conclusion I have come to is tliat the title 
deeds will remain in ct. (Wood, V.-C.). — Warren 
V, Rudall, Ex Godfrey (1800), 1 John. A 
H. 1 ; 29 L. J. Ch. 543 ; 2 L. T. 093 ; 0 Jur. N. S. 
395 ; 8 W. R. 331 ; 70 E. K. 037. 

Annotations: — As to (2) Consd. Taylor v. Sparrow (18G3), 

4 Giir. 703. Dbtd. Luathea v. Leathea (1877), 3 Ch. D. 

221. Refd. He Co win, Cowin v. Gravett (1886), 33 Ch. D. 

179. Ucncrally, Mentd* Greon v, Britten (1872), 42 L. J. 

Ch. 187 ; Aaton v. Wood (1874), 43 L. J. Ch. 715. 

2353. As against jointress,] — Ford v. Peering, 
No. 2357, jwst. 


Sub-sect. 2. — As against Remainderman. 
2354. Tenant for life entitled to custody.] — 
If tenant for life have a deed, whereby the reversion 
A inheritance is in another, ho may at law detain 
the deed against the reversioner (Lord Nottino- 
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Sect. 2.— Tenant joT life: Sub-sects. 2, 3 «fc 4. Sects. | [1893] 1 Oh. 647 ; 62 L. J. Oh. 233 ; 68 L. T. 695 ; 
3, 4 * 6.] 41 W. R. 177 ; 37 Sol. Jo. 99 ; 2 R. 223, 0. A. 


HAM, CO* — Banbury v. Briscoe (1680), 2 Cas. in 
Ch. 42 ; 22 E. 11. 837, L. C. 

2355. ,] — Equity will oblige tenant for life 

to deliver deeds to the heir confirming the life 
estate ; but if there are any mesne remainders in 
tail, as long as there is a possibility of issue the ct. 
will not order them to be taken out of the hands 
of tlie tenant for life. — Joy v. Joy (undated), 2 
Eq. Cas. Abr. 284 ; 22 E. K. 239. 

2356. .] — ^By the decree, the estates, or a 

sufficient part, were directed to be sold, & all deeds 
& writings relating to the estates, to be produced 
before the master ; the deeds were accordingly 
left with the master : part of the estates were 
afterwards sold, & the incumbmnces being dis- 
charged, the tenant for life of the estates, applied 
the above day to have the deeds & writings 
delivered to him, which, upon hearing an affidavit 
of notice read, the Lords Comrs. ordered. — 
Webb v. Webb (1757), 1 Dick. 298 ; 21 E. K. 283 ; 
.Hubsequent proceedings^ sub nom. Webb v. 
Lymington (Lord), Webb v. Webb, 1 Eden, 8. 

2357. .] — Prirtid facie title deeds are propei*ty 

in the custody of tenant for life. May be taken from 
a jointress upon her jointure being confirmed. — 
Ford v. Peering (1789), 1 Ves. 72 ; 30 E. R. 230, 
L. C. 

Annotaiion : — Mentd. Barrs v. Fewkes (1864), 12 W. R. 666. 

2358. .] — Title deeds are incident to the 

possession under a freehold title. — Strode r. 
Blackburne (1790), 3 Ves. 222 ; 30 E. R. 979, 

L. C. 

Anmtation: — Mentd. Ogilvio v. Jeafli-oson (1860), 2 GiU. 

2359. .] — The legal tenant for life is entitled 

to the custody of the title deeds, & they will not 
be ordered to be deposited in ct., merely because 
the tenant for life is heir-at-law, k, claims the 
immediate reversion against the residuary devisee. 
— Garner v. Hannyngton (185(3), 22 Beav. 027 ; 
52 E. R. 1250. 

Annoiation : — Apld. Lcathes r, Lcatlics (1877), 5 Ch. D. 221. 

2360. .j — (1) The general rule of law is, 

that the party’ who is entitled to the land is entitled 
to the possession of the deeds (Channell, B,). 

(2) If a tenant for life had pai’ted with the title 
deeds, professing to convey the entire estate, the 
right of the remainderman to the deeds would 
attach when his right to the land attached 
(Channell, B.). — Plant v. Cotterill (1800), 5 
H. & N. 430 ; 29 L. J. Ex. 198 ; 2 L. T. 20 ; 8 
W. R. 281 ; 157 E. R. 1249. ^ 

2361. .] — Deft, who claims under a con- 

tingent remainderman, is not entitled to the 
possession of title deeds, as against pltf. who is 
temint for life in possession. — Allwood v. Hey- 
wooD (1803), 1 H. & C. 745 ; 1 New Rep. 289 ; 32 
L. J. Ex. 153 ; 7 L. T. 040 ; 9 Jur. N. S. 108 ; 11 
W. R. 291 ; 158 E. R. 1084. 

Annotation : — Apld. Leathes v. Loathes (1877), 5 Ch. D. 221. 

2362. .1 — A legal tenant for life of freeholds 

is entitled to the custody of the title deeds, k the 
t. will not interfere as between a tenant for life k 
remainderman, except where there is danger to the 
safety of the deeds if left in the hands of the 
tenant for life, or where the ct. requires the 
deeds for the purpose of carrying out trusts relating 
to the propeity. On an application by a tenant 
for life in remainder of settled estates for the title 
deeds to be deposited in ct. : — Held : the tenant 
for life in possession was entitled to their custody. 

— Leathes v. Leathes (1877), 6 Ch. D. 221 ; 46 
L. J. Ch. 502 ; 36 L. T. 646 ; 25 W. R. 492. 

2363. .] — Be Beddoe, Downes v. Cottam, 


Annotaliona : — Refd. Re Enffl^d’s Sefctlmt. Trusts, Dobb v 
England, [1918] 1 Ch. 24. Mentd. He Jones, Christmas v. 
Jones (1897), 45 W. R. 698 ; In the Estate of Plant, Wild 
V. Plant, [1926] P. 139. 

2364. When court will Interfere — Danger to 
safety of deeds.] — Leathes v. Leathes, No. 2362, 
ante. 

2365. Trusts to be carried out.] — Leathes 

V. Leathes, No. 2362/ ante. 

Right as against trustees.] — See Sect. 3, post. 
Discovery of title deeds.] — See Discovery, Vol. 
XVIII., pp. 152-157, Nos. 1031-1090. 


Sub-sect. 3. — ^As against Trustee. 

2366. Whether tenant for life entitled to posses- 
sion.] — Testator devised the residue of his real 
estate to pltfs. k their heirs, upon trust to peimit 
k suffer his sistera-in-law S. k M. to receive k take 
the rents k profits for life, without power of 
anticipation, & in case either should die or marry, 
then the one surviving k remaining unmamed to 
receive the whole income ; but in case both should 
marry, then upon trust to sell & distribute the 
proceeds in manner thereinafter mentioned, as if 
they had both died ; k from k after the decease 
of them, 8. & M., or both of them marrying, then 
testator directed pltfs. to stand possessed of the 
trust funds, upon trust to divide same amongst 
his nephews k niec'cs equally. The tenants for 
life were empowered to renew leases for terms of 
years in the names of the trustees. 8. died in the 
lifetime of testator ; — Held : M., the legal tenant 
for life, having possession of the title deeds, was 
entitled to retain them as against pltfs. the trustees. 
— Taylor v. Sparrow (1803), 4 Gift. 703 ; 9 
L. T. 438 ; 9 Jur. N. 8. 1220 ; 00 E. R. 889. 

2367. Where estate charged — Right of tenant for 
life to custody — Subject to undertaking for safe 
custody & production.) — An equitable tenant for 
life of a settled estate declared entitled to the 
custody of the title deeds upon undertaking not 
to part with them without the consent of the 
tinistees, k to produce them to the trustees upon 
all reasonable occasions. — Be Burnaby’s Settled 
Estates (1889), 42 Ch. D. 621 ; 58 L. J. Ch. 664 ; 
61 L. T. 22. 

Annotation Aj)ld. lie Wythes, W'^cst v. Wythos, [1893] 2 
Ch. 369. 

2368. .] — An equitable tenant 

for life who was absolutely entitled to the property, 
subject only to a jointure in favour of his mother : 
— Held : entitled to liave the documents of title 
handed over to him by the trustees, on his giving 
an undertaking not to part with them pending the 
settlement of the dutic'S payable on the decease of 
deceased tenant for life, which duties he was the 
person ultimately liable to pay. — Be Dodd, Dodd 
V. Dodd (1918), 02 Sol. Jo. 451. 

2369. Form of order.] — Be 

Wythes, West v. Wythes, No. 1804, ante. 

2370. .] — Be Paddon, 

Staincliffe V. Adlam, [1909] W. N. 162. 

2371. Subject to undertaking to 

account for rents.] — Be Money Kyrle’s Settle- 
ment, Money Kyrle v. Money Kyrle, No. 1801, 
ante. 

2372. Right of trustees to custody.] — Be 

Newbn, Newen V. Barnes, No. 1811, ante. 


Sub-sect. 4. — As against Mortgagee. 

See, generally. Mortgage, Vol. XXXV., pp. 
321, 322, 410-417, Nos. 662, 663, 1600-1676. 
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2378. Mortgagee In possession of deeds — Not 
obliged to deUver them up.] — Mtgeo. gets a settle- 
his hands by indirect means, yet shall 
not be obliged to deliver it up. — Siddon v. 
Chabnells (1731), Bunb. 298 ; 146 E. R. 680. 

2374. Deeds brought into ooiu't by tenant for life 
— Not delivered out without consent of mortgagee — 
Deeds previously taken out of jurisdiction.]— A 
suit was instituted for raising portions out of a 
settled estate. Pending the suit the tenant for 
life took a number of the leases to Paris. lie after- 
wards, under an order of the ct., brought the whole 
of the title deeds & leases into ct. for the purposes 
of the suit. The purposes of the suit having been 
satisfied, <fe the portions raised by mtge., he applied 
to have the title deeds leases given up to him, 
which application was opposed by the mtgces. ; — 
Held : as the tenant for life had, on a former 
occasion, taken some of the deeds abroad, the 
delivery of them to him ought not to be ordered 
without the consent of the mtgees. — Jenner. v. 
Morris (1860), 1 Ch. App. 003 ; 14 W. R. 1003, 
3 i. J .1 . 

Annofaiion .'—Conad, Leatlioa v. Loathes (1877), 5 Ch. D. 


Sect. 3. — ^TRUSTEES. 

Sec, generally. Real Property, Vol. XXXVllI., 
p. 709, Nos. 632-537 ; TRUfeTEES. 

Right as against tenant for life.]— Sub-sect. 
1, anle. 

2375. Right as against heir.]— Pltf., as hoir-at-law 
of (\, sued deft, to recover possession of a title deed 
under the following circumstances : By a conveyance 
of Nov. 12, 1802, certain freehold property was 
conveyed to 0. in fee. On July 13, 1805, O., by 
an ante-nuptial settlement of that date, in con- 
sideration of his intended marriage with deft.’s 
sister, charged the property with the payment, 
after his deatii, of a year annuity of £12 to her 
during her life, A secured same by a grant of 
the property to deft., as trustee tor his sister, for 
a term of one hundred years, with the usual 
powers of distress A enitry, etc., in case of the 
quarterly payments of the annuity being in arrear. 
Upon the execution of <he settlement i\ handed 
the deed of conveyance of Nov. 12, 1802, to deft., 
A said to him, “ You shall have the deed of the 
house to hold in your own possession for the 
safety of your sister,” A at the Siime time a written 
acknowledgment of the rc'ceipt of the conveyance, 
A an undertaking t/o deliver it up to 0. or his 
assigns, on the fulfilment of the trusts of the 
settlement, was signed by the deft. 

The marriage took place, A on (l.’b subsequent 
death, in Dec. 1875, pltf., as his eldest son A heir- 
at-law, brought an action in tire county ct. against 
deft, to recover possession of the conveyance of 
Nov. 12, 1802: — Held: deft., as tmstee of the 
settlement, was entitled to retain possession of the 
deed of conveyance in question during the con- 
tinuance of the trusts of the settlement on the 
ground that it was delivered to him by C., the 
settlor, as a further security for tire payment of 
the annuity, A the possession of it enabled him tlie 
better to perform the trusts of the settlement with 
the execution of which he was charged. — CoRiN v. 
Thomas (1881), 40 L. T. 910, D. C. 

2376. Right as against co-trustee.] — In the 
absence of special circumstances, a tnistt^e is not 
entitled to have title deeds A non-negotiable 
securities removed from the custody of a co- 
trustee A placed at a bank, in a box accessible only 
to the trustees joinUy , — Re Sisson’s Settlement, 


Jones v. Trappes, [1903] 1 Ch. 262 ; 72 L. J. Ch. 
212 ; 87 L. T. 743 ; 51 W. R. 411. 

2377. Trustees entitled to Hen on land.] — 
Testator gave real A personal property in trust to 
accumulate rents A profits during the minority of 
n. who was to be, A in fact was, let into possession 
on attaining twenty-one as tenant for life. A 
private Act authorised land to be purchased by 
the ct. at the instance of a tenant for life of full 
age, A to be paid for out of the personalty. The 
moneys so paid were to be deemed a debt from the 
real to the personal estate, which debt was to be 
held by the trustees as i^art of the personalty A 
secured by a lion on the purchased land. Subject 
to such lien the purchased land was to be settled 
on the trusts of the will : — Held : as to land so 
purchased, the trustees, so long as their lien existed, 
were entitled to the custody of the title deeds.- - 
Wheeler v. Tootell (1903), 51 W. R. 093 ; 47 
Sol. Jo. 710. 

2378. After trust exhausted.] — By an ante- 
nuptial settlement lands of the wife were released 
to the use of the relessoes to uses A their heirs 
during the joint lives of the husband A wife, A the 
life of the survivor, on certain trusts, with a limita- 
tion to the use of the wife in fee, in the event, 
which hai^pened, of there being no issue of the 
marriage. After the death of the husband, who 
survived the wife, the surviving relessee to uses, 
with a tenant in possession of the land under a 
lease from the husband, made a feoffment, A levied 
a fine to the use of himself in fee : — Held : a ct. of 
equity might entertain a suit instituted by the 
heir-at-law of the wife against the relesseo to 
uses to recover possession of the land A the title 
deeds. 

Senible : the surviving relesseo to uses after the 
deteimi nation of his own legal estate had no 
rightful title to the custody of the title deeds, A 
could not be considered as holding them as a 
trustee for the reversioner. — R ei:ce r. Trye 
( 1847), 1 lie G. A 8m. 273 ; 12 Jur. 089 ; 03 E. R. 
1905. 

2379. Order to deliver up draft.] — A judge at cham- 
bers having made an order requiring an attorney to 
deliver up to the husband, who had paid for it, 
the draft of a marriage settlement under which he, 
the attorney, was a trustee. The ct. refused to 
set aside the order.— -jE'j: p. IJoldsworth (1838), 
4 Bing. N. C. 380 ; 0 Scott, 170 ; 1 Ain. 189 ; 7 
L. J. C. r. 225 ; 132 E. R. 830. 

Where infant tenant in tail in possession.] -- 
See Infants, Vol. XXVIII., p. 205, No. 043. 


Sect. 4.— REMAINDERMAN AND REVERSIONER. 

Right as against tenant for life.] — See Sect. 2, 
sub-sect. 2, ante. 

2380. Remainderman — When right attaches.] — 

I^lant V. Cotterill, No. 2360, ayde. 

2381. Reversioner — Lands leased by tenant for 
life — Right to deeds on death of tenant for life.] — 

A tenant for life leases under a power, A the lessee 
mortgages the land. On the death of the tenant 
for life, the reversioner is entitled to the title 
deeds of the estate. — Easton v. London (1803), 33 
L. J. Ex. 34 ; 9 L. T. 843, n. ; 12 W. R. 53. 


Sect. 5.— OTHER CASES. 

2382. Right of tenant in tail to possession — As 
against trustees of a term to raise portions.] — 
P, A W., as solrs. for the tenant for life, held the 
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Sect. 5. — Other cases. Part XII. Sect. 1 : Sub- 
sects. 1 , 2 3.1 

title deeds which afterwards passed into the 
possession of W. & C., their successors. The 
tenant for life died, & the estate then stood limited, 
first, to F. & W. for five hundred years to secure 
a sum of £2,000, with remainder to trustees for 
six hundred years to secure a jointure &: portions, 
with remainder to A. in tail. A. being an infant, 
a suit was instituted on his behalf, in which the 
£2,000 was raised on the security of the term. 
Upon that occasion F. &: W. covenanted with the 
mtgees. to produce the title deeds from time to 
time, & not to jiai't with them ; but they were 
relievable from the covenant on certain terms. 
A receiver was appointed in the suit, &; the ct. 
directed the costs of the solrs. of the suit to remain 
charges upon the estate at interest. W. & C. 
were solrs. in the suit for A. A. upon coming of 
age, presented a petition for the delivery of the 
title deeds: — Held: (1) independently of the 
covenant W. C. held the deeds for A. & not for 
the termors, but the covenant having been entered 
into for the benefit of the infant, F, & W. were 
not bound to part witli the deeds, until released 
from their covenant ; (2) W. was not entitled to 
liold the deeds for tlie trustees of the term of 
six hundred years, or for any costs other than those 
of seeing himself properly released from the 
covenant, <fe he had no right to require them to 
be delivered to the receiver in the cause. — Hotham 
V. SoaiEiiviLLE (1842), 5 Beav, 3(50 ; G Jur. 801 ; 
49 F. P. G17. 

2383. Deeds relating to two estates — In custody 


of solicitors of former owner of both — Claim by 
owner of one — Deeds deposited In court.] — The 

owner in fee of an estate gave her title deeds into 
the possession of her solrs. She afterwards 
settled the estate, & under the limitations of 
the settlement part of the estate became vested, 
after her death, in pltfs., Sc the remainder in 
the heir-at-law of the settlor. The heir-at-law 
could not be found. The solrs. refused to deliver 
up the deeds to pltfs. : — Held : pltfs. could not 
recover possession of the deeds from the solrs. 
without the concurrence of the heir ; but the deeds 
must be deposited in ct., pltfs. having liberty to 
inspect & make copies of them. — Wright v. 
Kobotham (188G), 33 Ch. D. 106 ; 55 L. J. Ch. 
791 ; 55 L. T. 241 ; 34 W. K. 068, C. A. 

2384. Gift to class on attaining twenty-one — 
Right of member attaining twenty-one.] — Tes- 
tator devised freehold premises upon trust after 
his daughter’s decease for her children attaining 
twenty-one or marrying in equal shares. At the 
death of testator’s daugliter one child had attained 
twenty-one Sc three were infants : — Held : the 
child who had attained twenty-one had the 
powers of a tenant for life under Settled Land 
Act, 1882 (c. 38), s. 58 (1) (ii), as having an estate 
in fee simple in possession with an executory 
limitation or disposition over in ilie event of other 
members of the class obtaining vested interests in 
the shares of the premises which had not for the 
time being vested in the other children of testator’s 
daughter tSc was entitled to the possession of the 
title deeds. — Re Walmsley’s Settled Estates 
(1911), 105 L. T. 332 ; 55 Sol. Jo. 600. 


Part XII. — Express Powers in Instruments. 


JI . \jr O/VluE.. 

Sub-sect. 1. — In General. 

2385. Exercise of power — Purposes foreign to 
object of settlement.] — Purchaser not compelled to 
take a doubtful title ; viz. by executing a power of 
sale, introduced under a direction by a decree, 
establishing a will, to the master to approve a 
proper settlement : the will not authorising tlje 
insertion of such a power ; nor could it be sustained 
under a ]»ower by a former settlement ; which, if 
not extinct by the failure of the limitations, Sc 
the union of the estate for life with the reversion, 
could not be duly applied to purposes clearly 
foreign to its original object ; Sc though x>urchasers 
are not put to exercise a very nice Sc critical 
judgment with regard to the purposes, for which 
powers are created, it could never be intended 
to refer to a perfectly new set of limitations, in 
a new settlement, at a long subsequent period, 
imder a disposition by the will of the owner of 
the fee ; to be exercised, not for any jjurpose in 
the least degree connected with the settlement, 
but avowedly as an expedient to supply the want 
of a valid i^ower in that settlement, Sc enable 
those, whom he had made only tenants for life, 
to dispose of the estate. — Wheats v. Hall (1809), 
17 Ves. 80 ; 34 E. Li. 31. 

Annotations : — Ck)QSd. Rrewstor v. Angell (1820), 1 Jac. & W. 
625: Wolleyi). Jenkins (1857), 3 Jur. N. S.321. Distd. Wise 
r. Piper (1880), 13 Ch. D. 848. B^d. Home v. Barton 
(1822), Jac. 437 ; Topham v. Portland (1862), 31 Beav. 
525. 
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in settlements are only given to trustees for the 
benefit, Sc to be exercised with the consent, of the 
persons entitled to the estate under Sc by virtue of 
the settlement containing the power ; Sc the 
devisees of the ultimate remainder in fee of the 
settlor, which was his own reversion, cannot be 
said to claim under the settlement. 

Upon the marriage of A. Sc B., A.’s estate was 
I settled upon him for life ; remainder to the use, 

I that if B. should survive she should have a jointure 
of £600 per annum ; remainder to trustees for 
500 years, to secure the arrears of jointure ; 
remainder to trustees for two thousand years, to 
rai.se portions for younger children ; &; subject 

thereto, the estate was limited to the issue of the 
marriage, with an ultimate remainder to A. in fee. 
The settlement contained a power to B., at any 
time' after the marriage, to charge the sum of 
£2,000 on the property, to be raised after her 
decease. Sc for ilie benefit of her personal estate ; 
Sc for the purpose of raising that sum, she had 
power to create a term. There was in the settle- 
ment a xjower of sale Sc exchange given to trustees, 
to be exercised with the consent of A., Sc after liis 
decease, witliin twenty-one years from thence, 
with the consent of the persons for the time being 
entitled to the rents & profits. There was no issue 
of the marriage, Sc A. died, living B., having 
devised, amongst other things, the estate in question 
to trustees, upon trust to sell, & apply the proceeds 


PART XII. SECT. 1, SUB-SECT. 1. 

k. Extinguishment of power — By death of dm^e .] — Beabns v. Noad (1854), 4 Nfld. L. 11. 33.— -NFLD. 
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as therein directed. It being desirable now to seU 
a portion of the estate comprised in the settlement, 
free from the jointure & the power of B. to charge 
with £2,000, the trustees of the settlement entered 
into a contract to sell ; — Held : under the circum- 
stances, the power of sale in the settlement, could 
not now be exercised. — Wolley v, Jenkins (1857), 
28 L. T. O. S. 302 ; 3 Jur. N. S. 321 ; 5 W. K. 281, 
I.. C. 

Annotations : — Consd. Talto v. Swinstead (1859), 26 Beav. 

525 ; Vino v, Raleigb (1883), 24 Ch. D. 238. Distd. lie 

Kaye & Hoyle’s Contract (1909), 53 Sol. Jo. 520. Befd. 

Wise V. Piper (1880), 41 L. T. 704. 

2387. By party not authorised — Whether 

set aside.] — Hope v. Liddell, Liddell v. Norton, 
No. 2400, post. 

2388. Covenant to settle after-acquired property 
— Power of sale in subsequent settlement.] — 

Williams v. Carter (1818), Sugden on Powers, 
8th ed. App. 045. 

Annotations : — Refd. Horne v. Barton (1822), Jac. 437 ; 

Hill r. Hill (1834), 6 Hiin. 136. 

2389. .] — A settlement of personal 

estate contained a power to alter & vary, & a 
covenant to settle future acquired real & personal 
estate on similar trusts : — Held : a power of sale 
might be introduced into a settlement of subse- 
quently acquired real estate. — Elton v. Elton 
(No. 2) (1830), 27 Beav. 034 ; 54 E. R. 252. 

Effect of statutory power.]— /S'cc Part XIII., 
Sect. 1, sub -sect, 5, A. 


that the purchase was made in performance of 
the obligation imposed by the Act, & will not 
permit the remainderman to recover the value 
of the lands sold against the personal estate of 
the tenant for life. — Tubbs v. Broad wood (1831), 
2 Russ. & M. 487 ; 39 E. R. 479. 

2393. Power to sell land If required for public 
undertaking — Cemetery company incorporated 
under Act — Sale to cemetery company good under 
power.] — By a settlement, executed on the 
marriage of pltf.’s eldest son, il was provided, that 
pltf., who was tenant for life of the lands comprised 
in the settlement, should have power to contract 
with any person or persons for the sale of any part 
of those lands, in case the same should, by viHue 
of any Act of Parliament, be wanted or required 
for the purposes of any canal, railway, or other 
undertaking. By an Act of Pailiamcnt, passed 
subsequently to the date of the settlement, certain 
incorporated persons were empowered to purchase 
part of the lands comprised in the settlement, but 
there was no clause in the Act empowering them 
to compel the sale & conveyance of the lands in 
question : — Held : pltf. was entitled to compel a 
specific performance against the persons incor- 
porated, of a contract entered into by liim with 
them for the sale of part of the lands comprised 
in the settlement. — Kensington (Lord) v. West 
London Cemetery Co. (1838), 8 Ti. J. Ch. 81 ; 2 
Jur. 959, li. C. 

Covenants for title by tenant for life.]— See Sale 
OF IjAND, pp. 282, 283, Nos. 2451-2453, ante. 


Sub-sect. 2. — Power op Tenant for Life. 


2390. Tenant for life without impeachment of 
waste — Exercise of power — Tenant not entitled to 
produce of timber.] — (1) A tenant for life without 
impeachment for waste, with power to sell, if he 
sells, is not entitled to the produce of the timber 
on the estat€\ 

(2) Trustees, whose consent was required to 
the exorcise of a power of sale by tenants fur life, 
submitting to act under the direction of the ct., 
on a bill for specific performance of a contract to 
sell, an inquiry into the propriety of the contract 
was ordered. — Doran v. Wiltshire (1792), 3 
Swan. 699 ; 36 E. R. 1027. 

Annotation: — As to (I) Refd. He Llewelliii, Llowellln r. 

Williams (1887), 37 Ch. D. 317. 

2391. Power of sale with consent of trustees — 
Action for specific performance — Trustees sub- 
mitting to act under direction of court — Inquiry into 
propriety of sale.] — Doran v, Wiltshire, No. 
2390, ariie. 

2392. Power directing purchase & settlement of 
other lands — Death of tenant for life before settling 
— Purchase presumed made under direction in 
power.] — Where a tenant for life sells part of the 
settled estate under the authority of an Act of 
Parliament which directs him to lay out the con- 
sideration money in the purchase of other lands, 
& to settle them to the same uses, & he afterwards 

urchases lands in fee simple, to nearly the amount, 
ut dies wdthout having settled them accordingly, 
leaving them to descend upon his heir-at-law, 
who was also the first tenant in tail in remainder 
under the settlement, a ct. of equity will intend 


Sub-sect. 3. — Power of Trustees. 

2394. Power to sell with consent of tenant for 
life — Sale or mortgage by tenant for life — Power of 
consenting not extinguished.] — Under his marriage 
settlement A. was tenant for life ; & a power was 
given to trustees, with A.’s consent, to sell the 
property. A., by lease & release, conveyed liis 
life estate by way of mt go. Held : his power 
of consenting was not thereby destroyed, & it 
might bo exercised either by the mtgee. recon- 
veying the estate, or joining in the conveyance to 
the pmxhaser. — Walmesley v. Butterworth 
(1835), 4 L. J. Ch. 253. 

Annotations: — Folld. Holdsworth r. Gooso (18G1), 29 Beav. 

111. Consd. Alexander v. Milla (1870), 39 L. J. Ch. 407. 

Apld. lie Bedlngfeld & Herring’B Contract. [1893] 2 Ch. 

332. 

2395. .] — The trustees of a 

marriage settlement were empowered to invest the 
trust funds in land, & afterwards to resell the 
lands, with the consent of the tenant for life. 
Alter the trustees had invested part of the funds 
in land, the tenant for life conveyed his interest 
under the settlement to a purchaser, by the 
description of all his life & otlier estate interest 
in all the moneys, stocks, funds & securities, 
& messuages, lands, tenements & hereditaments 
into which the moneys, stocks, funds & securities 
were, or, at any time thereafter, might bo con- 
verted & changed ; — Held : the tenant for life’s 
power to consent to a resale of the lands was not 
destroyed by the alienation of his interest under 
the settlement. — Warburton v. Earn (1849), 16 


PART XII. SECT. 1. SUB-SECT. 2. 

I. Power to Bell “ if necessary for sup- 
port ” — Exercise of power.] — A. & B., 
spouses, executed a deed of convey- 
ance, of heritage belonging in fee to 
B. the wife, to trustees to convoy to 
O. after the death of the survivor of 
A. & B., with power to either of A. 
& B* during their lifetime, “ if neces- 

J. — ^VOL. XX. 


sary for our support,” to soil. B. 
& C., as well as all the trustees, pre- 
deceased A., the husband, who con- 
veyed the property to certain persons 
“ in gratitude for their past services, 
as well to sooure a continuance of their 
care & attention to him in time to 
oome, & to provide for their comfort 
& maintenance after his death.** The 
ot. reduced the deed. — B oyce v. Dun- 


bar (1853), 1 W. R. 371.-~SCOT. 

PART XII. SECT. 1. SUB-SECT. 3. 

m. Power to sell with consent of 
tenant for life .] — Where there was a 
settlement on a person for life with 
remainder over & power is given to 
the trustees to sell the settled pro- 
perty bi their uncontrolled discretion 

z z 
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Sect. 1. — Powers of sale : Sub-sect. 3. Sect. 2: Sub- 
sect, 1.] 

Sim. 625 ; 18 L. J. Ch. 812 ; 13 Jur. 528 ; 60 
E. R. 1016. 

Annotations : — Consd. Alexander v. Mills (1870), 6 Ch. App. 
124 ; Hardaker r. Moorhonso (1884), 26 Ch. D. 417. 
Refd. lie Bodingfold & Herring’s Contract, 11893) 2 Ch. 
332. 

2396. .] — The trustees of settled 

estates had a power of sale, to be exercised at 
the request & direction of H., the tenant for life, 
who was also entitled to the ultimate reversion in 
fee. H. made an absolute conveyance of all his 
interest to A. for value. Subsequently the 
trustees, by the direction of H., purported to 
exercise the power of sale by conveying the 
estates to A. : — Held ; II.’s power to consent was 
not extinguished by tlie absolute alienation of 
his life estate, A could still be exercised with the 
concurrence of the alienee. — ^A lexander v. Mills 
(1870), 6 Ch, App. 124 ; 40 L. J. Ch. 73 ; 24 L. T. 
206; 10 W. R. 310, L. JJ. 

Annotatums : — Consd. Re Cooper, Cooper v. Slight (1884), 27 
Ch. D. 565 ; Hardaker v. Moorhouee (1884), 26 Ch. D. 
417. Refd. Radford v. Wills (1871), 41 L. J. Ch. 19; 
Cniikshank v. Duffln (1872), L. H. 13 Eq. 555 ; Bell v. 
Holtby (1873), 28 L. T. 9 ; Collier r. Walters (1873), L. II. 
17 Eq. 252 ; Leolere v. Beaudry (1873), L. R. 5 P. C. 362 ; 
Re Cooper S: Harlech (1876), 46 L. J. Ch. 133 ; Osborne v. 
Rowlett (1880), 13 Ch. D. 774 ; lie Wright to Marshall 
(1884), 54 L. J. Ch. 60 ; Burnaby v. Equitable Rever- 
t^ionary Interest Soe. (1885), 54 L. J. Ch. 466 ; Re Allsop 
Joy’s Contract (1889), GJ L. T. 213 ; Re Bedingfeld & 
Herring’s Contract, [1893] 2 Ch. 332 ; Lonsdale r. Lowthcr, 
11900] 2 Cb. 687 ; A.-G. r. Solbome, [1902] I K. B. 388 ; 
Re Constable’s S. E., [1919] 1 Ch. 178. Mentd. h'orstar v, 
Abraham(1874), L. R. 17 Eq. 351 ; Palmer r. Locke (1881), 
Tanqueray-Willauine & Landau 
(1882), 20 Ch. I). 465 ; Re Thackwray & Yoimg’s Contract 
(1888), 40 Ch. 1). 34 : Smith v. Colbourne, [1914] 2 Ch. 
533 ; Re Courcier & Harrold’s Contract, [1923] 1 Ch. 565 ; 
Parr V. A.-G., [1926] A. C. 239. 

2397. Bankruptcy of tenant for 

life.] — ^A settlement of real estate contained a 
power of sale by the trustees with the consent of 
the tenant for life. The tenant for life incumbered 
his life estate was adjudicated a bkpt. & the 
trustees afterwards entered into a contract to sell 
the land : — Held : the consent of the tenant for 
life to the sale could still & must be given ; but 
a good title could not be made without the con- 
currence also of the incumbrancers & of the 
trustee in bkpey. — He Bedingfeld & Uerbing’s 
Contract, [1893] 2 Ch. 332 ; 62 L, J. Ch. 430 ; 
68 L. T. 634 ; 41 W. R. 413 ; 9 T. L. R. 854 ; 37 
Sol. Jo. 355 ; 3 R. 483. 

2398. Trustees claiming specific performance 

— Necessity to show consent.] — Where by the 
terms of a devise or settlement of real estates the 
consent of the tenant for life is necessary to 
enable the trustees to sell the estates, upon a bill 
filed by the trustees to compel the specific per- 
formance of a contract for sale pltfs. in order to 
obtain a decree for specific performance at the 
hearing, must prove that the requisite consent to 
the contract was given before the filing of the bill. 
It is not sufficient for the purpose of obtaining an 
immediate decree to prove that such consent was 
given before the hearing. — ^Adams v. Broke 
(1842), 1 Y. 4fc C. Ch. Cas. 627; 02 B. R. 
1046. 

2399. Power to sell at request of tenant for life — 
Bankruptcy of tenant for life— Power of sale not 
extinguished.] — A power of sale over a settled 
estate was given to trustees at the request & by 

but during the life of the life tenant 
only with his consent. primA facie 
the provision requiring the consent 
of the life tenant to be giyon during 
his life time will be regarded as In- 
serted solely in thd interest of the 


the direction of the tenant for life. The tenant for 
life became bkpt. : — Held : the power was not 
extinguished, but that with the assent of the tenant 
for life & his assignees a perfect title could be made 
under the power. — H oldsworth v. Goose (1861), 
29 Beav. Ill ; 30 L. J. Oh. 188 ; 4 L. T. 106 ; 7 
Jur. N. S. 301 ; 9 W. R. 443 ; 54 B. R. 509. 
Annotations : — Apprvd. Alexander v. Mills (1870), 6 Ch. 

124. Consd. Re Cooper, Cooper v. Slight (^1884), 27 Ch. _ 
565. Expld. Hardaker v, Moorhouse (1884), 26 Ch. D. 
417. Dind* Rf Bedingfeld & Herring’s Contract, [1893] 
2 Ch. 332. Refd. Parr v. A.-G., [1926] A. C. 239. 

2400. Sale by tenant for life — Adoption by trustee 
— Validity of sale.] — (1) A sale made of settled 
estates under a power by a party having no 
authority to sell was, under the circumstances, 
refused to be set aside by the ct. the sale having 
been made bond fide, & the money being obtainable 
from the parties who received it, or their estates. 

(2) A sale made by a tenant for life, & adopted 
by a trustee acting under a power to sell, will be 
supported in equity against tenants in tail in 
remainder, although the contract was made in 
consideration of payments to be made to the 
tenant for life at long & indefinite periods, but for 
which the trustee gave a receipt at the time, though 
the money was not then paid. — Hope v, Liddell, 
Liddell v, Norton (1855), 21 Beav. 183 ; 25 
I.. J. Ch. 90 ; 26 L. T. O. S. 305 ; 2 Jur. N. S. 
105 ; 4 W. R. 145 ; 52 B. IL 829. 

Annotations : — As to (1) Consd. Re Bellamy & Metropolitan 
Board of Works (1883), 24 Ch. D. 387. Generally ^ Refd. 
Nawab Sitlbce Niiynr Ally Khan v. Rajah Ojoodhyaram 
Khan (18(>0), 10 Moo. Ind. App. 540 ; Re Beilis’s Trusts 
(1877), 5 Ch. D. 504. 

2401. Tenant for life sole surviving trustee — No 
objection to sale.] — The circumstance of the tenant 
for life of I’eal estate being the sole surviving 
trustee in whom the power of sale was vested, 
held to be no objection to a sale under the power. — 
Forster v. Abraham (1874), L. R. 17 Eq. 351 ; 
43 L. J. Ch. 199 ; 22 W. R. 386. 

Annotations: — Refd. Ilickley v, Hickley (1876), 2 Ch. D. 
190 ; Re Kemp’s S. K. (1883), 24 Ch. D. 485 ; Re Stam- 
ford, Payne v. Stamford, [1896] 1 Ch. 288 ; Monteflore v. 
Gnedalla (No. 2) (1903), 73 L. J. Ch. 13. 


Sect. 2.— POWERS OF LEASING. 

Sub -SECT. 1. — In General. 

2402. Nature of express power — Different from 
power usually accessory to life estate.] — Uele v , 
Greene (1651), 2 Roll. Abr. 261. 

2403. Lease In reversion — Power to lease 
generally.] — A power to make leases generafiy, 
extends only to leases in possession, & not to leases 
in reversion or fufuro. — Shecomb v, Hawkins 
(1613), Cro. Jac. 318 ; 79 B. R. 273 ; sub nom. 
Slocomb V. Hawkins, Yelv. 222. 

Annotations : — Refd. Berry v. White (1662), O. Bridg. 82 ; 

Mun V. Baylies (1673), Froom. K. B. 340 ; Winter v, 

Loveday (1696), 1 Com. 37. 

2404. Lease to commence after death of tenant 
in tall without issue.] — ^Feoffment to the use of 
B. in tail, remainder to C. in tail, etc., provided 
that on failure of B.’s estate tail, D. shall have a 
rent out of the land. B. creates a term of a 
thousand years, &, after levying a fine & suffering 
a recovery, dies without issue : — Held : the rent 
is barred by the recovery, & is not preserved during 
the term. — Benson v, Hudson H674), 1 Freem. 
K. B. 362 ; T. Raym. 230 ; 1 Mod. Rep. 108 ; 


tenant for life. In snoh a case the 
power is not fiduciary & the tenant 
his duly 
Oalubn 
219; 35 
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n. Lease not in conformity vHth 
power .] — Gray v. Knox (1826), 6 
1 Eq. R. 466.— IR. 

o. Parol agreement for 


lor lire may consent b 
appointed attorney . — h 
(1918), 18 S. R. N. S. 

N. S, W. W. N. 66.— AU8. 
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3 Keb. 292 ; 89 E. R, 269 ; avh nom, Hudson v. 
Benson Baron, 2 Lev. 28. 

Annotaiions : — Gonsd. RatcHfle’s Case (1719), 1 Stra. 267; 
Martin d. Tregonwell v. Strachaii (1744:), WlUos. 444. 
Refd. Page v, Hayward (1704), 2 Salk. 670. 

2405. Recovery of rent reserved — Action by 
remainderman — Necessity to show authority of 
tenant for life — To make lease.] — Sands v . 
Ledger, No. 2465, 'posL 

2406. Object of power — Mutual advantage of 
possessor & successor.] — (1) The limitation of 
estates by virtue of powers must be strictly p\u*sued. 

(2) Of all kinds of powers, the most frequent is, 
that “ to make leases.” For the encouragement of 
farmers, to occujjy, stock, & improve the land, it 
is necessary they should have some permanent 
interest. Unless the owner of the estate for 
life was enabled to make a permanent lease, he 
could not enjoy to the best advantage, during his 
own time ; & they who come after, must suffer, 
by the land being un-tenanted, out of repair, & 
in a bad condition. 

(3) The plan of this power is for the mutual 
advantage of possessor & successor. The execution 
thereof is checked with many conditions, to guard 
the successor ; that the annual revenue shall not 
be diminished ; nor thostj in succession or 
remainder, at all prejudiced in point of remedy, 
or other circumstance of full & ample enjoy- 
ment (Lord Mansfield). — Taylor d. Atkyns v. 
Horde (1757), 1 Burr. 60 ; 1 Keny. 143 ; 97 E. R. 
190 ; on appeal (1758), 6 Bro. Pari. Cas. 633, II. L. 
Annotations : — As to (2) & (3) Refd. Shrewsbury v. Kolghtley 

(1865), 19 C. B. N. S. 606. Generally, Refd. Falrclalm v, 
Shackleton. (1770), 6 Burr. 2604 ; Doe v. Horde (1777), 2 
Cowp. 689 ; Peaceable v. Head (1801), 1 East, 568 ; Doo d. 
Cooki». Danvers (1806), 3 Smith, K. B. 291 ; Jerrittr. Wear© 
(1817), 3 Price, 575 ; Cholmondeley v. Clinton (1820), 2 
Jac. & W. 1 ; Doo d. Maddock v. Lynos (1824), 3 B. 0. 
388 ; Doe d. Teynliam v. Tyler (1830), 4 Moo. & P. 29 ; 
Doo d. Douglas v. I.iock (1835), 2 Ad. & Rl. 705 ; Doc d. 
Blight V. Pett (1840), 11 Ad. Sc El. 842 ; Doo d. Ilartridgo 
r. Gilbert (1843), 5 Q. B. 423 ; Simpson v. Bathurst. 
Shepherd v. Bathurst (1869), 5 Ch. App. 193 ; Weller v. 
Stone (1885), 51 L. J. Ch. 497 ; Boyce v. Edbrooko, [1903] 
1 Ch. 836. Mentd. Cooke ??. Yatos (1827), 4 Bing. 90 ; 
Bovan v. Hahgood (1860), 30 L. J. Ch. 107. 

2407. Absence of express power — Power not 
implied In favour of jointress.] — Power of jointress 
to make leases not expressed cannot be implied. — 
Roe d. Bolton (Duke) v, Grantham (1761), 3 
Burr. 1259 ; 97 E. R. 820. 

Annotation : — Refd. Be Bolton Estates, Bussell v. Meyrick, 
[1903] 2 Ch. 461. 

2408. Assignment of life estate — Subject to rent 
& with power of re-entry — No power to lease In 
assignee.] — (1) Where a power of leasing was given 
to the father, tenant for life, & after his decease, 
to the son, tenant for life ; & the son obtained a 
grant from the father of his life estate, without 
noticing tlie power, subject to a certain rent, with 
a power of re-entry for non-payment, etc. : — Held : 
the son, during the lifetime of his father, could 
not lease under tlic power. 

(2) Under a leasing power, with a condition 
(int^ alia) for re-entry for non-payment of rent for 
twenty-one days, a lease granted with a condition 
for re-entry for non-payment of rent in twenty 
days, in case no sufficient distress can be taken on 
the premises whereby to levy the rent, etc, is not 
a good execution of the leasing power ; such con- 
ditional power of re-entry being less beneficial to 
the remainderman than an absolute power of 
re-entry on non-payment of rent. — Coxe v. Day 
(1810), 13 East, 118 ; 104 B. R. 312. 

AnnotaHon : — Aa to (2) Conflid. Smith v. Jersey (1821), 3 
BU. 200. 

Part performance by leaaae — WJiether 
remainderman bound ,\ — A i>arol agree- 
ment to grant a lease, entered into by 
a teneuit for life^wltn leasing power, 


2409. Leasehold lands mixed with entailed lands.] 

— If tenant in tail reserves an entire rent upon a 
farm in which some leasehold lands are mixed with 
the entailed lands, the lease is not good against the 
reversioner. — Rees v, Phillip (ISIO), Wight. 69 ; 
145 E. R. 1178. 

2410. Lease not In conformity with power — 
Voidable by remainderman.] — E. being tenant for 
life under a deed of settlement, with a power to 
lease under certain restrictions, gi*ants leases not 
in conformity with the power & dies, leaving by 
will the residue of his personalty to J. his son, the 
next remainderman under the settlement. J. 
having called upon the exors. to pay the residue, 
they require an indemnity against tlie contingent 
claims of the tenants in case of eviction, & upon the 
refusal of J. to give such indemnity, he files a bill 
against them for an account <fe i3ayment of the 
residue : — Held : as J. had the power to disturb 
the leases, he was bound either to confirm them, 
or to give the indemnity requii“ed, & the exor. 
had a right to hold the residue, till he obtained 
the confirmation or indemnity. — Vernon v. 
Egmont (1827), 1 Bli. N. S. 554 ; 4 E. R. 979, H. L. 
Annotations : — Refd. Marshall v. Holloway (1832), 5 Sim. 

196: Cochrane v. Kobinbon (1840), 10 L. J. Ch. 109; 

Mellish V. Vallins (1862), 31 L. J. Ch. 592. Mentd. Blount 

V. Hipkins (1834), 4 L. J. Ch. 13. 

2411. Private Act giving tenant for life power to 
lease — Parol agreement for lease not enforced — If 
prejudicial to remainderman.] — A parol agreement 
for a lease, made by a tenant for life, with a power 
of leasing [under a private Act] ^ purporting to 
bind those in remainder, cannot bind the remainder- 
men. — Trotman V, Flesher, Flesher V. Trot- 
man (1861), 3 Giff. 1 ; 4 L. T. 108 ; 7 Jur. N. S. 
386 ; 66 B. R. 297. 

2412. Subsequent Act conveying premises 

to trustees for sale — Clause dealing with interim 
income — No leasing power implied.] — By a private 
Act passed in 1720 for the purpose of confirming 
a prior settlement, the Shrewsbury estates were 
limited to the issue of the settlor as they should 
succeed to the earldom ; <Sc the Act contained 
powers for each successive tenant for life or in 
tail to lease all or any part of the lands for throe 
lives or twenty-one years, or for any term of years 
determinable on tlu’co lives, so as there should be 
reserved & made payable by every such lease the 
usual & accustomed yearly rents, boons, & services, 
with a proviso for re-entry for non-payment. 

By a subsequent Act, passed in 1803, certain 
outlying portions of the estate were conveyed to 
trustees, “ for ever freed, released, & discharged, 
& absolutely acquitted, exempted, & exonerated, 
of & from all &; every the uses, trusts, estates, 
entails, remainders, charges, powers provisoes, 
limitations, & agreements in & by tlie settlement & 
the Act of 1720 respectively created, limited, 
provided, & declared of & concerning the same 
hereditaments & premises, or any of them, except 
only such leases as had been theretofore made & 
granted of the same in pursuance of the powers 
contained in the settlement & Act,” in trust to 
sell, &, on payment of the purchase-money, to 
convoy the same to the purchasers “ freed & dis- 
charged, & acquitted, exempted, & exonerated as 
aforesaid,” the proceeds of such sales to be laid 
out in the purchase of other lands, to be subject 
to the same uses, etc., as the lands so sold. 

By Sect. 7 of the Act of 1803 it was enacted & 
declared, that in the meantime until the 
manors, lands, etc., thereby directed to be sold, 

perfomianoo or know of the agree- 
ment. — H opb V, Cloncurry (Lord) 
(1874), 8 I. R. Eq. 555.— IR. 


coupled with part performance by the 
lessee during the lifetime of the tenant 
for life, does not bind the remalnder- 
maa who did 'not aoquiesoe in the part 
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should be sold in pursuance of the trusts aforesaid, 
the same premises respectively should be held, 
possessed, h enjoyed, & the rents, issues, & profits 
thereof should be had, received, & taken by & 
be applied to & for the benefit of such jierson 
persons as would have been entitled thereto, & 
ought to have held, possessed, or enjoyed & 
received the same respectively in case that Act 
had not been made.” 

No sale was effected under the powers conferred 
by this Act : & in 1838 the then earl granted to P. 
a lease of a portion of the land so vested in the 
trustees for sale, for ninety-nine years, provided 
three persons named, or either of them, should 
so long live, at the yearly rent of £30, P. covenant- 
ing to lay out £1,000 in building on the land within 
five years : — Held : the earl had no power to lease 
the land in question so as to bind succeeding 
tenants in tail of the Shrewsbury estates. — 
Shrewsbury (Earl) v. Keightley (1800), L. R. 
2 C. P. 130 ; 30 L. J. C. P. 17 ; 10 L. T. 205 ; 12 
Jur. N, S. 999 ; 15 W. R. 284, Ex. Ch. 

Effect of statutory power.] — See Part XIIT., 
Sect. 1, sub-sect. 6, A., post. 


Sub-sect. 2. — Construction of Power. 
24.13. Intention of parties considered.) — 

(1) Tenant in tail makes a lease without rent, it is 
not void, but voidable (Wyndham, .1,). 

(2) Powers arc to be expounded according to the 
intent of the parties (Twisden, J.). — Opey v. 
THoaiASius (1005), T. Raym. 132 ; 83 E. R. 71 ; 
sub nom. Opee v. Thomasiu.s, 1 Hid. 200. 
Annotations : — As to (2) Befd. Smith v. .Jersey (1821), 3 Bit 
290. OcneraUy, Befd. Symonds v, Cudmoro (1691), 12 
Mod. Hep. 32. Mentd. Hayward r. Wilstm (1696), Comb. 
377. 

2414. .] — PoMERY V. Partington, No. 2499, 

post. 

2415. Liberal construction given.] — Power to 
make leases to be liberally construed. — Right d. 
Basset v. Thomas (1703), 3 Burr. 1441 ; 1 Wm, Bl. 
440 ; 97 E. K. 916. 

2416. How far objects of settlement considered — 
Powers clearly expressed.] — Regard is to be had 

to the objects of the settlement, where the power 
is of doubtful construction ; but no such considera- 
tion is to control powers expressed in clear terms, 
according to their ordinary acceptation. — S heehy 
V. Muskerry (Lord) (1848), 1 H. L. Cas. 570 ; 9 
E. R. 885. 

Annotations : — Consd. Mostyn v. Lancaater, Taylor v. 
Mostyn (1883), 23 Ch. D. 583. Befd. Edwards v. Millbank 
(1859), 4 Drew. 606 ; Jegron v. Vivian (1865), L. K. 1 
C. P. 9 ; Klngv. Bird, [1909] 1 K. B. 837. 

2417. Power ambiguously expressed.! — 

Sheehy v. Muskerry (Tx)RD), No. 2410, ante. ^ 

2418. Power of tenant in tail — Construction of 
private Act.] — Shrewsbury (Earl) v. Keightley, 
No. 2412, ante. 


Sub-sect. 3. — Execution of Power. 

A. In General. 

2419. Power must be pursued strictly.] — 

Sussex (Countess) v. Wroth (1682), Cro. Eliz. 5 ; 
78 E. R. 272 ; svh nom. Reaper v. Wroth, cited 
in 6 Co. Rep, at p. 33a ; sub nom. Lepub & 


Wroth’s Case, 1 Leon, 35 ; sub nom. Wroth & 
Sussex (Countess) Case, 3 Leon. 130 ; sub nom. 
Sussex (Countess) & Worths Case, 4 Leon. 05. 
Annotations: — Consd. FltzwUliam'e CaBO (1603), 6 Ck). Hop. 

329 ; Slooomb v. Hawkins (1612), Yelv. 222 ; Berry v. 

White (1662), O. Bridg. 82 : Bosworth v. Forard (1666), 

O. Bring. 153 ; Winter v. Loveday (1696), 5 Mod. Hop. 

378. Befd. Fitzgerald v. Fauconberge (1729), Fitz-G. 

207. 

2420. .] — TAYI.OR d. Atkyns v. Horde, No. 

2400, ante, 

2421. .] — The lease of a tenant for life, with 

power of leasing under certain conditions, must be 
in strict conformity to those conditions ; & if it 
vary from them in the interest demised, or the rent 
reserved, it cannot be supported against the 
remainderman. — C avan (Countess) i). Doe d. 
Pulteney (1795), 6 Bro. Pari. Cas. 175 ; 2 E. R. 
1010, H. L. 

2422. .] — Lease, under a power, by a person, 

having only a particular estate, if not conformable 
to the power, is not good at law : but, where the 
persons, granting the lease, have at law the in- 
heritance, with directions only, how they are to 
execute leases, the legal estate passes. — A.-G. v. 
Griffith (1807), 13 Ves. 565 ; 33 E. R. 406, 
L. C. 

Annotations: — Mentd. A.-G. v. Backhoiiao (1810), 17 Vos. 

283 ; A.-G. Newbury Corpn. (1838), Coop. IT. Cas. 72. 

2423. Execution by power of attorney — Power 
personal to donee.] — G resham’s (Lady) Case 
( 1582), cited in 9 Co. Rep. at p. 76a ; 77 E, R. 
845. 

Annotation : — Distd. Combea’s Case (1613), 9 Co. Rep. 135. 

2424. Who may execute power — Power given to 
donee & assigns — Assignment by donee — Execution 
by executor of assignee.] — A power of leasing given 
to A. & his assigns, may be well executed by the 
assignee of the exor. of A.’s assignee. — Howe v. 
W^hitebanck (1079), 1 Freem. K. B. 476 ; 89 
E. R. 357 ; sub nom. Whitfield v. How, 2 Show. 
57 ; sub nom. How v. AVhitfield, T. Jo. 110 ; 
1 Vent. 339. 

Annotations: — Consd. Boo d. Douglas v. Lock (1835), 2 

Ad. & El. 705 : Ashton v. Wood (1857). 3 Sm. & G. 436 ; 

Stevens v. Austen (1861), 3 K. & E. 685. Befd. Doe d. 

Willlanis v. Matthews (1833), 5 B. & Ad. 298 ; Osborne v. 

Howlett (1880), 13 Ch. D. 774. 

2425. Agreement for lease by tenant for life 

— Death of tenant for life — Execution by trustees 
during minority of Infant tenant in tail.] — By a 

will devising real estate in strict settlement, powers 
of granting building leases were given to any 
tenant for life & to trustees during the minority 
of any tenant in tail. The tenant tor life, in pur- 
suance of his power, entered into a contract to 
gi*ant a building lease, but died without having 
executed a lease, & was succeeded by an infant 
tenant in tail : — Held : the trustees had power to 
effectuate the contract of the tenant for life by 
executing a lease. — D avis v. Harford (1882), 22 
Ch. D. 128 ; 62 L. J. Ch. 61 ; 47 L. T. 640 ; 31 
W. R. 61. 

2426. Settlement on son for life with power to 
lease — Lease not pursuant to power — To father on 
trust for younger child — Considered as lease by 
father.] — A man made a voluntary settlement on 
his son for life, & after to his first & other sons 
in tail, with power for the son to make a lease 
in possession for ninety-nine years, determinable 
on three lives, & also to make leases for sixty 
years to commence after his death, if he had issue 
male, to continue so long as he issue male ; 
the son makes a lease to his father in trust for one 


PART XII. SECT. 2, SUB-SECT. 2. 

/I on}? V fonslrucii^ given.) — A power to make leases is to bo construed liberally. — S hannon v. Bradsthekt 

(iKUd), 1 Sen. & Lef. 52. — IB. 



Part XII. — ^Express Powers in Instruments. 709 


of liis younger children ; but the lease was not 
pursuant to the power ; yet it was decreed good, 
& taken to be as a lease made by the father after 
a voluntary settlement. — G ooding v . Gooding 
(1698), 1 Eq. Oas. Abr. 342 ; 21 E. R. 1080 ; 
siib nom. Anon., Freem. Ch. 224. 

2427 . Term of lease in excess of power.] — A 
tenant for life, with i^ower to grant l^^ases for 
twenty-one years, or three lives, agi’ees to grant 
a lease for thirty-one years : — Held : he was only 
bound to giant such a lease as is warranted by 
the power. — Byrne v . Acton (1721), 1 Bro. Pari. 
Gas. 186 ; 1 E. R. .503, H. E. 

2428 . Power not exercisable to prejudice of 
successors.] — Taylor d. Atkyns v . Horde, No. 
2406, ante. 


2429 . - — — By a marriage settlement, land 
was settled on the intended husband <Sc wife, & 
the survivor of them, for life, remainder to the 
issue of the marriage, with a power to the tenants 
for life, respectively, to rn/ike leases for twenty- 
one years, reserving the best rent, Ac so as the 
lessee be not made dispunishable of waste, that 
the leases contain clauses of re-entry, Ac that the 
lessees seal Ac deliver counterparts, the wife sur- 
vived the husband, married again, & made a lease 
for twenty-one years to her second husband, in 
accordance with these provisions : — Held : on 
ejectment by the remainderman, this was not a 
valid execution of the power. — IlOE d. TIartridge 
V. Gilbert (1843), 5 Q. B. 423 ; Dav. Ac Mer. 
429 ; 13 L. J. Q. B. 21 ; 2 L. T. O. S. 207 ; 8 
Jur. 37 ; 114 E. R. 1309. 

2430 . Lease of mine reserving toUs—Right of 
remainderman to tolls.]- - Basset v . Basset (1714), 
as reported in Amb. 843 ; 27 E. R. 527, L. C, 
Annotations : — Refd. Campbell v. Loach, Leach it Thomas 

V. Campbell (1775), Amb. 740 ; Greenaway v. Hart (1834), 
1 t C. B. 340. Mentd. ThcllussoD Woodford (1803), 1 
Boh. & P. N. B. 357 ; York (Dean A: Chapter) v. Middle- 
borouffh (1827), 2 Y. iV J. 190 ; llichards v. Richards 
(I860), John. 754 ; 7iV Wilmer’a Trusts, Moore v. Wlnglield, 
[10031 1 Ch, 874. 


2431. Purported surrender of old & grant of new 
lease —New lease invalid — Whether surrender of old 
lease effective.]-- A. having a life estate, with a power 
to grant building leases for ninety-nine yeai’s, so 
as the best rent be reserved that can be got, for 
tlie sam(% etc., demises, reciting the fjower, & by 
virtue tlieroof, Ac of all other powers in her vested, 
to B., in consideration of rent Ac of the surrender 
of a former demise by the previous tenant in fee, 
etc., Ac at the time, the original lease Ac counter- 
part arc mutually cancelled Ac exchanged ; Ac 
upon a special verdict finding the second lease to 
be void, the best rent not being reserved : — Held : 
although A. liad a life estate, Ac might have made 
a good demise for her life, yet the lease ref ei ring 
to the power, it was the intention of the parties 
it should operate by virtue of the power, Ac not 
out of the estate, A:, as the second lease was void 
under the power, Ac did not operate according to 
the intention of the jiarties, it was no surrender 
of the first. — Roe d. Berkeley (Earl) v, York 
(Arciibp.) (1805), 6 East, 86; 102 E. R. 1219; 
sub nom, I)OE d, Berkeley (Earl) v. York 
(Archbp.), 2 Smith, K. B. 166. 

Annotations : — Distd. Doo d. CouiTail ThomaH (1829), 9 
B. & C. 288. Gonsd. Lovell r. Smith (1857), 3 C. B. N. S, 
120. Refd. Doe d. Lewis Bingham (1821), 4 B, Ac Aid. 
672 ; Doe d. WUmot v. Pickering (1823), 3 Dow. & Ry. 
K. R. 497 ; Hamerton v. Stead (1824), 3 B. A: C. 4 78 : R.. 
V. Hughes (1826), 5 B. & U. 886 ; Golding v. Fenn (1828), 
1 Man. & Uy. K. B. 647 ; Doo d. llochostor (Bp.) r. 
Bridges (1831), 9 L. J. O. S. 1C. B. 113 : Doo d. Egremont 
V, Courtenay (1848), 11 Q. B. 702 ; Doo d. Blddulph v. 


Poole (1848), 11 Q. B. 713 ; Ward v. Lumley (1860), 1 
L. T. 376 ; Noble v. Ward (1867), L. R. 2 Exoh. 135. 


2432 . 


-.]-A 


^ lease had been 
granted, conformably to a power. A later lease 
was expressed to be granted “ for the considera- 
tion of the siUTender of the present lease, Ac which 
is hereby surrendered accordingly ” Ac of a sum 
of money. The earlier deed of lease was actually 
given up on the execution of the second. The 
second lease was not valid as an execution of the 
I>ower ; but rent was leceived according to its 
terms, by successive tenants for life Ac in re- 
mainder under tlie settlement: — Held: the sui- 
render of the first lease was good. — D oe d. Eore- 
mont (Earl) v . Forwood (1842), 3 Q. B. 627 ; 
11 L. .T. Q. B. 321 ; 114 E. R. 047. 

Annotations: — N.F, Deed. Egremont v. Courtenay (1848), 

11 Q. B. 702 ; Doo d. Blddulph v. Poole (1848), 11 Q. B. 

713. Refd. Noble v. Ward (1867), L. R. 2 Exch. 133; 

Morris v. Baron, [1918] A. C. 1. 

2433. .] — Tenant in fee demised 

the land by indenture for a term depending on 
certain lives, Ac then devised his estate to his 


son for life, witli remainders over, Ac with a power 
to tenant for life to gi^arit leases. After testator’s 
death. A: during the above term, the son granted 
the lessee a fresh lease of the land, Ac the new 
indenture of lease set forth that it was granted in 
consideration of the surrendering up into the hands 
of the lessor by tlie lessee, at or before the delivery 
thereof, of the lease first grant ('d, which surrender 
was thereby made Ac acceiited accordincrly. The 
new lease was .a bad execution of the power. One 
of the lives mentioned in the first lease was still 
existing : — Held : the suri*endor was inoperative 
Ac f he first lease remained in force, A: this, whether 
the second lease, o.t the time of the demise, was 
void or only voidable at the will of tlie tenant 
for life, A: whether the surnuuler was implied or 
express ; the ground of decision being that the 
new lease did not pass an interest aecording to 
the conf/i'aet, Ac therefore tlie acceptance of if, 
though with express words as above slated did 
not effect an absolute surrender. — Doe d. Egre- 
mont (PlARL) V, Courtenay (1848), 11 Q. B. 
702 ; 17 D. J. Q. B. 151 ; 11 L. T. O. S. 25 ; 12 
Jur. 454; 116 E. R. 636. 


Annotations : — Apld. Noble r. Ward (1867), L. R. 2 Excli. 

135 ; Zick V. London Unitud TramwayH, [1908] 2 K. B. 

126 ; Canterbury C'orpu. r. Cooper (1909), 100 L. T. 597. 

Refd. Doe d. Blddulph r. Poole (1848), 11 Q. B. 713; 

Knight t*. Williams, [1901] 1 Ch. 256 ; Morris v. Baron, 

[1918] A. C. 1. 

2434. .] —Tenant for life, with a 

leasing power, demised premises, in 1784, for 
ninety-nine years, on three lives. In 1788, the 
lessee being desirous to sell his term in jiart of 
the premises it was arranged that the lessor 
should grant to the intended vendee a lease of this 
parcel, Ac grant the original lessee a fresh lease oC 
tlie unsold residue. Indentures of lease were 
executed accordingly. The fresh lease to the 
original lessee purport(‘d to be made in considera- 
tion of tl.e surrender of the pi’ior lease Ac granted 
a term of ninety-nine years on the same three 
lives to commence from the date of the fresh 
lease. This lease was not a due execution of the 
Xiower ; but the premises were held under it till 
1845 when ejectment was brought by parties in 
remainder, the lives not having terminated : — ■ 
Held : the acceptance of the fresh lease, which had 
been avoided contrary Id the intention of the 
jmrties tliereto, Ac had thus failed to pass the 
interest contracted for, was not in itself a siu'render 


PART XII. SECT. 2, SUB-SECT. 3.— A. 

2427 i. Term of lease in ejcccss of 
potoer ,] — A tenant for life agreed to 
grant a loose for the tenn of throe 


lives, or 31 years. He had no power 
to lease for any time beyond his own 
life : — Held : he should, so far as was 
possible, speoifloally perform the agree- 
ment , 6c should give compensation for 


any difference in value between the 
terms which he had agreed to grant, 
& that which his leasing power enabled 
him to do. — L kslib v , Ckommelin 
I (1867), 2 1. 11. Eq. 131.— IR. 
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(g), {h) <fe (c).] 

of the prior lease, but worked no more than a 
surrender conditioned to be void if the new g^ant 
should fail. — Doe d. Diddulph v. Poole (1848), 
11 Q. B. 713 ; 17 L. J. Q. B. 143 ; 11 L. T. O. S. 
25; 12Jur. 450; 116 E. B. 641. 

Annotatums : — Apld. Noblo r. Ward (1807), L. R. 2 Exeh. 

135 : Canterbury Corpn. v. Cooper (1008), 09 L. T. 612. 

Refd. Doo d. Egroiuont r. Courtenay (1848), 11 Q. B. 702 ; 

Morris v. Baron, [1U18J A. C. 1. 

2436. Reservation of rent to tenant for life, his 
heirs & assigns — Remainderman entitled to rent.] — 

Where one seised in fee settles lands on himself 
for life, with remainders to other persons, reserving 
a leasing power, which he afterwards exercises, 
reserving rent to himself, his heirs & assigns, 
those in remainder shall have the rent. So, 
where one seised in fee settles lands on A. for life, 
with remainders, & gives him a leasing power, 
which he exercises, reserving rent, during the term, 
to himself, his heirs & assigns, tliosc in remainder 
shall take it. By a deed to lead the uses of a re- 
co\ ery, lands were limited to the use of such 
persons as A. should by deed or will appoint, &, 
in default of &: until appointment, to the use of 
B., in trust for A., his heirs & assigns, reserving 
to A. a leasing power. A., reciting the power, 
demised for a term to C. “ yielding & paying unto 
A., his hours Sz assigns, during the term,” a cert.ain 
rent, with covenants to pay rent, to rejjair, etc., 
& a proAuso for re-entry by A., Ids heirs & assigns, 
in case of breach : — Held : the covenants enured 
in favour of tlie assignee of tiie reversion. — 
Greenaway v. Uart (1854), 14 C, B. 340; 2 
G. L. R. 370 ; 23 L, J. C. P, 115 ; 23 L. T. O. S. 
174; 18Jur. 449; 2 W. R. 702; 139 E. R. 140. 
Annotation .--Refd. Yellowly v. Gower (1855), 11 Exch. 274. 

2436. Power to lease by deed — Lease not under 
seal.] — Wliere lands were settled in tail under a 
special Act of Parliament, empowering tJie owner 
for the time being to gi*ant leases in accordance 
with the provisions of 32 Hen. 8, c, 28, & a tenant 
in lail in possession executed an agreement for 
a lease not under seal ; — Held : such agreement 
was not binding upon the issue in tail, notwith- 
standing the acceptance on his part of rent for the 
property forming the subject of the agreement. 
— Osborn v. Marlborough (Duke) (1866), 14 
L. T. 789 ; 12 Jur. N. S. 559 ; 14 AV. R. 886. 


B. Validity of Execution. 

(a) In General. 

See, now. Law of Property Act, 1925 (c. 20), 
6. 152. 

2437. Unreasonable lease to one child in pre- 
ference to others.]— ~A proviso in a deed of settle- 
ment authorising the covenantor to limit any part 
of the settled estate for lives or years, will not 
enable 1dm to make an unreasonable lease, in pre- 
ference of one of his children. — M tldmay v. 
Standish (1584), Oro. Eliz. 34 ; Moore, K. B. 
144 ; 78 E. R. 300 ; svb nom. Mildmay’s Case, 
1 Co. Rep. 175 a. 

Annotations : — CoDSd. Peover v. Hassel (1861), 1 John. & H. 
341. Reid. Paget's Case (1591), 1 And. 259 ; Cross v. 
Faustonditeh (1608), C'ro. Jac. 180; Colt & Glover v. 
Coventry & Lichfield (Bp.) (1612), Hob. 140 ; Howel v. 


Sambay (1616), 1 Brownl. 179 ; Gardner v. Sheldon (1671) 
Taugh. 269 ; RatollJIe's Cose (1720), 1 Stra. 267 ; Smith 
I V, Ashton (1765), 1 Cas. in Ch. 263. Mentd. Bedeirs Case 
(1607), 7 Co. llep. 40 a ; Harpur’s Caae (1615), 11 Co. Rep. 
23 a ; Miller r. Manwarlng (1634), Oro. Car. 397 ; Foster 
V, Foster (1661), 1 Keb. 160 ; Bate v. Amherst (1663), 
T. Raym. 82 ; Goodtltle v. Pettoe (1732), 2 Stra. 934 ; 
Sargent v. Reed (1745), 2 Stra. 1228 : Doe d. Milbum v. 
Salkold (1755), Willes, 073 ; Rowe v. Roach (1813), 1 M. & 
S. 304 ; Clifford v. Turroll (1845), 14 L. J. Ch. 390 ; Poole 
V. Whitcomb (1862), 12 C. B. N. S. 770 ; British Ry. 
Traffic & Klootrio Co. v. C. R. C. Co. & L. C. C., [1922] 2 

K. B. 260. 

2438. Power coupled with an interest — Mortgage 
of estate subsequent to leases — Assignment of mort- 
gage prior to some & subsequent to other leases.] — 

* Vincent v. Ennys (1730), 2 Eq. Cas. Abr. 065 
22 E. R. 559. 

Annotation : — Dbtd. Walmesley v. Buttorworth (1835), 4 

L. J. Ch. 253. 

2439. Lease by woman to second husband.] 

— Doe d. Hartridge v. Gilbert, No. 2429, ante. 

2440. Lease of lands comprised in power — Along 
with other lands.] — C ardigan (Earl) v. Mon- 
tague (1754), Sugden on Powers, 8th ed. App. 
918, L. C. 

Annotatums: — Consd. Taylor v. Horde (1757), 1 Burr. CO. 
Apld. Doo d. Egreincnt v. Stephens (1846), C Q. B. 208. 
Consd. Boyoo v. Edbrooko, [1903] 1 Ch. 836. Refd. 
Bevan v. Habgood (1860), 1 John. & H. 222 ; h’e lincon’s 
Settlrat., Lacon v. Lacon, [1911] 1 Ch. 351. Mentd. 
Jones V. Robinson (1853), 3 De G. M. G. 910. 

2441. .] — Lease of lands of which lessor 

was seised in fee, of other lands of which he was 
seised for life with a power of leasing, at one entire 
rent, &; the lease not well executed according to 
the power ; — Held : tlie lease was good after the 
death of lessor for the lands in fee, though not for 
the other lands, for the rent may be apportioned. 
— Doe d. Vaughan v . Meyler UbH), 2 M. A: S. 
276 ; 105 E. R. 384. 

Annotations: — Apprvd. Smith v. Jersey (1821), 3 Bli. 290. 
Consd. Doe d. Williams v. Matthews Q833), 5 B. & Ad. 
298. Refd. Neale v. Mackenzie (1836), 1 M. & W. 747 ; 
Matthey v. Curling, [1922] 2 A. C. 180. 

2442. .] — ^A lease executed professedly 

in pursuance of a power, included property to 
which the power did not extend. There was one 
entire rent reserved : — Held : the lease was entirely 
void against the remainderman as the rent could 
not be apportioned. — D oe d. Williams v. Mat- 
thews (1833), 5 B. & Ad. 298 ; 2 Nev. & M. K. B. 
264 ; 2 L. J. K. B. 163 ; 110 E. R. 801. 

2443. .] — Lands were devised for life, 

remainder over, with power to the tenant for life 
to lease ; — Held : a lease by the tenant for life, 
comprehending, at a single rent, as well some of the 
lands devised, as others not devised & not pre- 
viously let with those devised, was bad as to the 
lands devised, although the rent reserved, with the 
heriots, etc., was in proportion to the rents, etc., 
previously reserved on all respectively. — Doe d. 
Eoremont V. Stephens (1844), 6 Q. B. 208 ; 13 
L. J. Q. B. 350 ; 3 L. T. O. S. 160 ; 8 Jur. 951 ; 
115 E. R. 81. 

Annotation : — Refd. Doe d. Blddulph v. Hole (1860), 15 
Q. B. 848. 

2444. Power to lease under written agreement — 
Parol demise by tenant for life — Interest determines 
with life of lessor.] — Under a parol demise from 
^ear to year, by a tenant for life, with power to 
ease by deed, etc., & under written agreements 
■or leases not exceeding three years, signed by the 


PART XII. SECT. 2. SUB-SECT. 3.— 
B. (a). 

p. Fraud on power.] — Harnett v. 
Yielpino (1805), 2 Sch. & Lef. 649.— 
IR. 

a. Defective execution of power — 
Equitable relief.) — Qu, : whether, In 
caae of a lease miade by tenant for life, 
having leasing power, the lessee at 


best rent, without fine, is so far a pur- 
chaser 08 to bo entitled to equity to 
relief, as against the rcmalndennan, 
from a defect in the execution of the 

J )ower under which the lease was 
ntended to have been made. Semhle : 
It is questionable whether the rule 
that equity will aid a defective execu- 
tion of a power only in behalf of pur- 
chasers for valuable consideration, or 


a child, Is a sound one. — D onnell v. 
Church & Clark (1842), 4 I. Eq. R. 
630.— IR. 

r. Excessive cxcculimi of power — 
Effect of laches.) — D., tenant for life, 
puTTiortlng to exercise a leasing power, 
made, in 1767, a lease which coutalnea 
a covenant for quiet enjoyment against 
the acts of all persons daunlng through 
him. In 1 84 8, the lease was impoaohod 
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lessees, but not by the tenant for life, though 
witnessed by his agent, the interest of the lessees 
determines with the life of the lessor, & the rents 
are apportionable. — Symons v. Symons & Poweix 
(1821), 6 Madd. 207 ; 56 E. R. 1070. 

2445. Lease by tenant for life to trustee for him- 
self.] — The doctrine that a tenant for life with a 
power to sell or lease may sell or lease to a trustee 
for himself is an established exception to the rule 
as to dealings by persons filling fiduciary positions. 
— Bevan V, Habgood (1860), 1 John. & H. 222 ; 
30 L. J. Oh. 107 ; 3 L. T. 209 ; 7 Jur. N. S. 41 ; 
8 W. R. 703 ; 70 E. R. 728. 

Annotation: — Dbtd. Boyce v, Edbrooko, [1903] 1 Ch. 836. 

(h) Buildbig and Repairing Leases. 

2446. Power to grant building lease — Lease not 
expressed to be building lease — Covenant by lessee 
to repair old houses or houses to be built — Naked 
power not coupled with interest.] ~A. tenant for 
life having power to grant building leases for sixty- 
one years reserving the best improved ground rent 
granted a lease for that term which was not 
expressed to be a building lease, but which con- 
tained a covenant by the lessee to keep in repair 
the premises demised, old houses, or such other 
house as should be built during the term : — Held : 
this was not a building lease within the power. 
Such a lease being granted by tenant for life, who 
had a bare naked power without any legal interest, 
is void, & consequently not capable of being con- 
firmed by the remainderman accepting rent. — 
Jones d. Cowper v, Veiiney (1739), Willes, 169 ; 
125 E. R. 1115. 

AnnoUitiona : — Gonsd. Edwards r. Millbank (1859), 4 Drew. 
606. Retd. Smith v. Jersey (1821), 3 Bli. 290 ; Rutland 
V. Doe d. Wythe (1843), 12 M. & W, 355. 

2447. Building or rebuilding & repairing — 

Lease containing covenant to repair only.] — Testa- 
tor devised a messuage & premises to his son for life, 
with power to demise for sixty-one years, ‘ ‘ for the 
purpose of new building or elfectually rebuilding 
6c repairing any messuage, etc. being or to be on 
the premises.” The son granted a lease for that 
term, in which the tenant covenanted to expend 
£250 at least, for the purpose of eliectually repairing 
the messuage & premises, to the lessor’s satis- 
faction ; & he also covenanted when the same 
should be so well 6c eliectualJy repaired as afore- 
said, to repair 6c uphold the same as need should 
require, during the term. On ejectment brought 
after the son’s death by the remainderman against 
the lessee : — Held : tliis lease was not a good 
execution of the power, inasmuch as a covenant 
effectually to repair, if the above-mentioned 
covenant were such, was not equivalent to a 
covenant effectually to rebuild 6c repair. — Doe d. 
Dymoke V. Withers (1831), 2 B. & Ad. 896 ; 1 
L. J. K. B. 38 ; 109 E. R. 1375. 

Annotation : — Dbtd. Truscott r. Diamond Rock Boring Co. 
(1882), 20 Ch. D. 251. 

2448. & to lease mines — Building lease re- 

serving minerals.] — Where under a settlement a 
tenant for life has power to lease all or any pai*t 
of the settled lands for building purposes, & also 
power to lease mines of coal, iron, or other material, 
either with or without the surface lands, those 

E owers enable him to lease the settled lands for 
uilding purposes, reserving the minerals under 
the lands so leased. — Re Rutland’s (Duke) 
Settled Estates, Rutland (Duke) v. Bristol 


(Marquis), [1900] 2 Ch. 206 ; 69 L. J. Ch. 603 ; 
44 Sol. Jo. 484. 

2449. Pattern lease with absolute covenant to 
repair — Proviso for re-entry for non-performance — 
Lease containing covenant to repair — Within six 
months after notice.] — In a power of leasing, it was 
stipulated that the leases should contain the usual 
& accustomed covenants, & the pattern lease 
contained an absolute covenant to repair, with a 
clause of re-entry for the non-performance of the 
covenant : — Held : a lease, which contained a 
covenant to repair within six months after notice 
by the lessor, with a clause of re-entry for non- 
performance, was not a valid lease under the power, 
— Doe d. Egremont (liORD) v. BurtiioucH (1844), 6 
Q. B. 229 ; 13 L. J. Q. B. 357 ; 3 L. T. O. S. 160 ; 

8 Jur. 954 ; 115 E. R. 89. 

2450. Power to grant building or repairing lease 
— Buildings in state of decay — ^Lease containing 
ordinary covenants to repair & deliver up.] — 
Testator devised his freehold dwelling-house & 
trade premises to his daughters 6c the survivor for 
life, “ with full power to tliom or her to grant 
leases thereof, or of any part thereof, for a term or 
terms not exceeding twenty-one years, at a rack- 
rent, & without taking any premium or premiums 
for the same, or building or repairing leases for 
the term of sixty-one years ” : — Held : a lease for 
forty years with a covenant by the lessee to well 
& sufficiently repair, maintain, amend & keep the 
demised premises in, by & with all manner of 
needful & necessfiry reparations & amendments, 
& at the end of the term to yield them up, so being 
in all things well & sufficiently repaired, amended, 

kept together, with a power to the lessor to 
enter & view & give written notice of all defects 6l 
want of reparation, & a covenant by the tenant 
within three months to make good all such defects, 
was a valid lease in execution of the power. — 
Easton v. Pratt (1861), 2 JJ. A (’. 676 ; 4 New Rep. 

09 ; 33 L. ,1. Ex. 233 ; 10 Jur. N. S. 732 ; 12 W. R. 
805 ; 159 E. R. 280 ; sub nom. Riivrr 6c Cokdrey 
V. Easton & Bilton, 9 L. T. 841, Plx. (’h. 

Annotation : — Apld. Truscott v. Diamond Rock Boring Co. 

(1882), 20 Ch. D. 251. 

2451. Power to lease to any person who should 
improve or repair the premises — Agreement lor 
lease — “ Lessee to do necessary repairs.*’] — A 

settlement contained a power to the trustees to 
lease the property to any person wlio should 
improve or repair the same, or covenant or agree* 
to improve or repair the same. The trustees of 
the settlement agreed to lot part of the property 
to a tenant, ‘ ‘ the lessee to do the necessary 
repairs ” ; — Held : the agi’oement to lease was 
witliin the power. — T ruscott v. Diamond Rock 
Boring Co. (1882), 20 Ch. D. 251 ; 51 L. J. Ch. 
259 ; 46 L. T. 7 ; 46 J. P. 186 ; 30 W. R. 277, 
C. A. 

Annotation: — Beld. Calthorpe v. McOscar, {1923] 2 K. B. 

673. 

(c) Power to Grant Leases for Lives. 

See, now, Law of Property Act, 1925 (c. 20), 

s. 149 (6). 

2462. Lease for years determinable on lives — To 
commence after determination of subsisting lease.] 

-(1) Under a power to make a lease or leases, 
grant or grants, etc., as well in possession as in 
reversion of certain tenements or any parcel 
thereof, etc., with a proviso, that such lease or 


ae an excess of the power : — Semhle : 
the mere lapse of time, & the acquies- 
cence from 1767 to 1848 would box* 
relief. — D onegal (Marquis) v. Greg 
(1849), 13 I. Eq. R. 12.— IR. 


PART XII. SECT. 2, SUB-SECT. 3.~ 
B. (0). 

t. Power to lease for lives — Lease Jor 
Uvea renewable for ever .] — Steele v. 
MrroHELL (1840), 3 1. Eq. K. 1 ; 2 


Dr. & Wal, 5C8.— IR. 

u. Power to lease for lives or years — 
Lease for lives d: for such other lives as 
should be added pursuant to covenant for 
perpetual renewal .] — Morrlago articles 
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leases, grant or grants, shall not exceed the number 
of tlu'ee lives at most, or twenty-one years, & so 
as the ancient & accustomable annual rent should 
bo reserved ; the premises being at the time of 
the creation of the power demised to one B. for 
life ; a lease may be made for ninety-nine years 
deteraiinable on two lives to commence after the 
death or determination of the estate of B. ; & 
a leservation of an annual rent to the lessor who 
was tenant for life, his heirs & assigns, & to such 
person iV: persons to whom the premises demised 
after the death of the lessor should belong during 
the term, is good. 

(2) Tender a power to lease for three lives, a 
lease for ninety-nine years deteiminable on thi*ee 
lives is not good. — Wiiiti^ock’s Case (1(109), 8 
Co. Kep. 09 b ; 2 Roll. Abr. 200, pi. 3 ; 77 E. R. 
580. 

Annoiaiioufi : — to (1) Apld. Berry v. WLite C1C62), O. Bridff. 
82. Consd. Smitli r. Ashton (lti75), Frcem. Ch. 308 ; Zou<3i 
d. Wool&ton t*. Woolstoii (1761), 2 Burr. 1136 ; Isherwood 
r. Oldivuow (1815), 3 M. & S. 382. Apld. Greenaway v. 
Hart (1854). 14 C. B. 340. Distd. Yellowly v. Gower 
(1855), 11 Exch. 274. Refd. Kowics r. Mason (1612), 2 
Browiil. 192 ; Secbererel v. Dale (1627), Poph. 193 ; 
Bland r. Inman (1632), Cro. Car. 288 ; Orby v, Mohun 
(1706), Freein. Ch. 291 ; Morton r. Woods (1869), 9 B. & 
S. 632. As to (2) Apld. Battle v. Popham (1734), Cnnn. 
102 ; Roe d. Bnme t*. l^idoaux (1808), 10 East, 158. 
Generally, Refd. Lyn v. Wyu (1665), O. Brldg. 122 ; Bos- 
w'orth V. Forard (1666), O. Bridg. 153 ; Sacheverel v. 
Frogate (1671), 1 Vent. 148, 161 ; Churchman v. Harvey 
(1757), Amb. 335. 

24-53. Lease for lives & longest liver .J — 

Aesop v. Pine (1072), 3 Keb. 44 ; 84 E. R. 585. 

2454. Power to lease for lives — Or any term of 
years upon lives — Lease for years if lives so long 
live.] — A power to make leases for three lives, or 
twenty-one years, or for any term of yoai-s, upon 
one, two, or three lives, will warrant a lease for 
ninety-nine years, if three lives should so long 
live.— r.UTWicu V. PiGGOT (1089), 3 Mod. Rep. 
268 ; 87 E. R. 177. 

2455. Absolute lease for years — To com- 

mence after determination of existing lease for 
lives.] — A power to grant leases of “a manor 
A other hereditaments in possession for one, two, 
ur three lives, or tliMy yeai-s, or for any other 
number of yeai’S, determinable upon one, two, or 
three lives ; or, in reversion, for one or two hves, 
or for tliii’ty years, or for any other number of 
years determinable upon one or two lives, so as 
such demise be not made of any of the ancient 
demesne lands parcel of the manor,” is well 
executed by the grant of an absolute lease for thirty 
years, to commence after the determination of an 
existing lease for tw’o lives, provided it be not of 
copyhold lands ; for ancient demesne being a 
quality inseparable from all copyhold lands, they 
are restrained by the proviso, as being “ ancient 
demesne lands, parcel of the manor,” but the rents 
& services are demisable within tlie power. — 
Winter v. Loveden (1097), 6 Mod. Rep. 378; 
Freem. K. B. 507 ; 1 Com. 37 ; Carth. 427 ; Holt, 
K. B. 414 ; 1 Ld. Raym. 266 ; Comb. 371 ; 2 
Salk. 537; 12 Mod. Rep. 147; 87 E. R. 717; 
sub nom. Loveday v. Wini’ER, 5 Mod. Rep. 244. 
Annotations : — Ck)D8d. Campbell v. Leach, Leach & Thomas 

V. Campbell (1775), Amb. 740. Expld. Doe d. Bartlett v. 


Rendle (1814), 3 M. & S. 99. Refd. Goodtitle v. Fimuoan 

(1781 ), 2 Doug. K. B. 565 ; Doe d. Allen v. Calvert (1802), 

2 East, 376 ; Cardigan v, Armltage (1823), 2 B. & O. 197 ; 

Re London & South Western Railway Act, 1856, Ex p, 

Henley (1861), 29 Beav. 311. 

2456. Lease to commence after determina- 

I tlon of lives — On which subsisting lease deter- 
minable.] — Under a power to tenant for life to 
lease for ninety-nine years determinable on one, 
two, or tliree hves, a lease for ninety-nine years, if 
E. should so long live, to commence from the death 
of J. & M., two lives on which a subsisting lease 
for years was determinable, was held ill. — Doe d. 
CopLESTON V. Hiern (1810), 6 M. & S. 40 ; 105 
E. R. 906. 

Annotation : — Distd. Shoehy v. Muskorry (1848), 1 H. L. Caa. 

570. 

2467. Lease for settlor’s life — Lease for 

years with covenant to renew.] — Leases made by 
the heir of entail in possession, for nineteen years, 
with covenant to renew annually dming his life, 
are not void, as being a transgression of the power 
to lease for the setter’s life, or nineteen years. — 
Queensberry Leases Case (1819), 1 Bli. 339 ; 4 
E. R. 127, U. L. 

Annotation: — Refd. Henty v. Wrey (1882), 21 Ch. D. 332. 

2458. Consistent with interest of tenant for 

life — Lease for lives renewable for ever.] — On the 
marriage of T., a settlement was madt* of certain 
lands held on a lease for lives renewTible for ever. 
The settlement gave T. an estate for life, A con- 
tained the following power of leasing ; “It sluill 
be lawful for T. A ^1 A every other person or 
persons to whom any use is hereby limited, w hen 
in actual possession of the lands, etc., to demise 
the lands for any number of lives or years, 
consistent wdtli their respective interests therein, 
to commence in possession, A not in reversion, 
remainder, or expectancy,” reserving the best 
rents, without taking any money by w^ay of line, 
etc. T. granted a lease to A. at a farm rent, for 
the lives of three persons therein named ; with a 
covenant, that on failure of any of the three liv(*s, 
the lessor, his heirs A assigns, would, on the pay- 
ment of £5 as a line upon each life that should 
happen to die, add to the time A term of the lease 
the life of another person, nominated by the lessee, 
from time to time successively for ever : — Held : 
this lease was not warranted by the power ; A a 
decree by the Ct. of Chancery in Ireland, directing 
specific performance of the covenant of renewal, 
w'as reversed, A the biJl ordered to be dismissed 
with costs. — Clark v. Smith (1842), 9 Cl. A Fin. 
120 ; 0 Jur. 097 ; 8 E. R. 303, H. L. 

2459. Power to lease for lives or years — Lease for 
lives or years “ which shall last longest.”] — 
J. by marriage arts., covenants to settle his estate 
to certain uses, reserving to himself a power of 
making leases for thirty-one years, or three hves. 
He giants a lease to A. for three lives, or thirty- 
one years, which shall last longest : — Held : this 
lease was supportable as a good execution of the 
power. — Commons v. Maiishali. (1774), 6 Bro. 
Pari. Cas. 168 ; 2 E. R. 1005, H. L. 

2460. Lives must be certain & co-existlng.] — 
Under a power of leasing for one, two, or three 
lives, or for any term of years determinable on 
one, two, or three lives, such lands as were then 
demised for any such tt‘rm, lands are not included 


( ontaiiied a clause to make leases 
iu these words : with the usual 

leasing power for three Uves, or 31 
years, in X) 08 se 88 ion, & not In rever- 
sion " : — Semble : a lease made under 
such a power, for three lives, & for such 
other lives as should be added, piu*- 
snant to a covenant for pei^tuaf re- 
newal, Is not, therefore, void, as the 


demise for three lives Is ROi>arable 
from the excess. — Jack d. Wheatley 
r. Creed (1828), 2 Hud. & B. 128 ; 2 
Ir. L. Bee. Ist ser. 71. — IR. 

a. Lease with clause endblmg 

lessee to surrender.}— Maxvi&gG articles 
contained a clause to make leases In 
these words : “ with the usual leasing 
power for three lives or 31 years, In 


}>OHses8ion, & not In reversion : — 
JJeld : a lease with a clause enabling 
the lessee to surrciidor was contrary 
to the power, A void. — Jack d. 
Wheatley v. Creed (1828), 2 Hud. 
& B. 128 ; 2 Ir. L. Hoc. Ist ser. 71.— 
IR. 

b. Agreement for lease not 

delivered to trustees during lifetime of 
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wLdch were then held under a demise “ to W. & G. 
for ninety-nine years, if W. & his widow, & any 
eldest son living, or in ventre aa mere at the time of 
his, W.’s death, or if no son, any eldest daughter 
then living or a venire aa mere, or any or either of 
those three, viz. of W. & such his wife, son, or 
daughter should so long live, remainder to G. & his 
widow, son, or daughter, in the same manner ” ; 
of which description of persons, five were in fact 
living at the time of the power reserved, who were 
all entitled in succession, three at a time, to come 
in under a lease. Under such a gereral power, 
the three lives must be certain & co-existing. — 
Doe d. Wyndham v. Halcombe (1798), 7 Term 
Rep. 713 ; 101 E. R. 1214. 

Annotaiion .— Refd. Clarke v. Smith (1842), 9 Cl. & Fin. J26. 

2461. Power to lease determinable on lives — 
Lease for lives absolutely.] — A. being seised in fee 
of an estate, by lease & release executed upon his 
marriage, settled same upon himself for life, 
remainder to his first & other sons in tail, with a 
power to the tenant for life to grant leases for years, 
determinable on tliree lives. A. afterwards granted 
a lease of part of the estate in question for the lives 
of tlpee persons therein named, <Sc the life of the 
survivor ; A there was a covenant that the lessee 
should quietly hold & enjoy the promises for A; 
during the term, without interruption of the 
lessor, his heirs or assigns, or any other person 
claiming any estate, right, oi interest by, from, 
or under him or any of his ancestors. The lease, 
being for tlu’ee lives absolutely, was not conform- 
able to the power, became void on the death of 
A., his eldest son brought an ejectment & evicted 
the lessee, two of the ceatuia (jae vies being then 
living : — Held : by tlie words, during the term in 
that covenant, tlie parties intended a term to 
continue so long as any of the ceatuia qui vies 
survived, not a term to continue only for the 
life of the grantor. — Evans v. Vaughan (1825), 4 
R. <fe C. 2(il ; 0 Dow. Ry. K. R. 349 ; 3 L. J. 
O. S. K. R. 213 ; 107 E. R. 105(3. 

Aiw^Mion : — Refd. Carpenter v. Parker (1857), 3 C. B. N. S. 

2462. Power to lease for similar term as leases 
then held— Lease for two lives existing at date of 
settlement — Grant of lease for three lives,]— In 

1743 a tenant in fee granted a lease for tlirce lives, 

in 1770 Ids son, whilst one of tliese lives was in 
being, granted another lease of the same property 
for two lives, to take effect after the death of the 
survivor of the three lives, in 1819 a settlement 
of those estates was made, by which power was 
given to the tenant for life to grant leases for lives 
for a similar term or terms as were comprised in 
the lease of 1770. In 1848 the then tenant for 
life granted a lease of the property for three lives : — 
Held: the lease w’-as invalid, the power not 
justifying the granting of a lease for more than two 
lives. — Jennek v, Morris (1801), 4 L. T. 347 : 7 
Jur. N. S. 385 ; 9 W. R. 500. 

{d) Power to Grayit Leases in Possession. 

2463. Lease in reversion.] — Sussex (Countess) v 
Wroth (1582), Cro. Eliz. 5 ; 78 E. R. 272 ; sub 
nom. Leaper v. Wroth, cited in 0 Co. Rep. at p. 33 
a; auh nom. Lepur & Wroth’s Case, 1 Leon. 35 
aub nom. Wroth & Sussex (Countess) Case, 3 
Leon. 130 ; sub nom. Sussex (Countess) & 
Worths Case, 4 Leon. 05. 

Annotations : — Consd. Fltzwllllam’s Case (1603), G Co. Hep 

32 a; Slooomb t\ Hawkins (1612), Yelv. 222 ; Berry v 


Whited 662). O. Bridgr. 82 ; Winter v. Loveday (1696), 5 

Mod. Rep. 378. Refd. Boswortb v. Forard (1666), O. Bridg. 

163 ; Jllzgerald v. Fauconborge (1729), Fitz*G. 207. 

2464. Lease to take effect on determination of 
existing lease.] — A. being seised in fee, made a 
lease for life, & levied a fine for fifteen years, 
remainder to himself for life, with a power to make 
leases for life, or years in possession. The conusee 
may lease, during his term, land in lease at the 
time of the fine, when such lease expires. — Eox v. 
Prickwood (1614), Cro. Jac. 347 ; 79 E. R. 297. 
Annotation .—Consd. Bosworth v. Forard (1666), O. Bridg. 


2465. .] — (1) In debt by a remainderman 

for rent reserved upon a lease by tenant for life, 
pltf. must show what authority the tenant for 
life had to make the lease. 

(2) If the owner of an estate after granting a 
lease, settles the estate upon J. for life, with power 
to make leases in possession, J. can make no lease 
until the former one expires. — S ands v. I^dger 
( 1702), 2 Ld. Ra>mi. 792 ; 92 E. R. 29. 

A7^^iaiion: — Mentd. Baptibte v. Cobbold (1797), 1 Bos. 6c 

2466. .] — GooDTiTLEr. Eunucan, No. 2502, 

2)0.^t. 

2467. .] — Under a marriage settlement 

tenant for life, with remainder to Ids fii*st other 
sons by his wife F., in tail, with remainder to 
himself in fee, had poW(T to grant leases for ninety- 
nine years in possession at the most improved 
rent under an indenture of lease to be executed 
with certain formalities. Twenty-eight y(*ars after 
the marriage, the wife still living, Ac there being no 
issue of the marriage, the husband gave a bond 
conditioned for the granting a lease for ninety- 
nine years, at a rent of i*20 per annum, upon the 
expiration of a subsisting ](*ase. As soon as tlie 
subsisting lease determiiKHi, the obligee of the 
bond entered into possession, & for some years 
paid a I'cnt of £20 : — Held : notwithstanding some 
evidence of inadequacy in the rent, the repre- 
sentatives of the obhgee were entitled to a decree 
for specific performance of the agreement con- 
tained in the bond.- Butler r. Powis (1845), 2 
Coll. 156; 5 L. T. O. S. 303; 9 Jur. 859 ; 63 
E. R. 679. 


Annotation: — Refd. Mooro Clench (1875), 1 Ch. 1). 447. 

2468. Lease by tenant for life.] — A tenant 

for life having power to grant leases in possession 
may bind himself by covenant to grant a lease in 
reversion expectant on tlie determination of a 
subsisting term ; but a trustee having a similar 
power cannot, for he is bound to exercise the power 
for the benefit of the estale.- — MooRE v. Clench 
(1875), 1 Ch. 1). 417 ; 45 L. J. Ch. 80 ; 34 L. T. 
13 ; 24 W. R. 169. 

Annotation Sulamon v. Sopwith (1876), 35 L. T 

463. 

2469. Lease by trustee.] — Moore v. 

Clench, No. 2468, ante. 

2470. .] — Trustees of a messuage & 

premises partly freehold & partly leasehold for a 
term of which fourteen yeai*s were imexpired, but 
which lease was renewable by custom on paying 
a fine granted a lease to W. of the whole for 
fourteen years & covenanted to use their best 
endeavom^ to obtain a renewal of the lease, & 
thereupon would grant him a lease for a further 
term of seven years from the expiration of his 
tenancy at a like rent. The trustees’ power was 
to lease at a rack rent for any term not exceeding 


lessor — Adequate rent reserved .] — Kino 
V. Roney (1855), 5 I. Ch. R. 64.— IR. 

c. Power to leaae for lives <£• years 
— Lease for Uvea db years — To com.’ 
mence at certain date preceding death 


of surv vor of ccstuis que vie in lease .] — 
Under a power to make leases for any 
term not exceeding three lives & 41 
years ; — Held : a lease for three lives 
& 41 years, commencing from Nov. 1 


preceding the day of the death of the 
survivor of the cestuis que vie in the 
lease, was a valid loaso within such 
power. — Re Crommki.in Estate (1851), 

1 I. C. L. R. 182.— IR. 
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twenty-one years. Before the expiration of W.’s 
lease new trustees had been appointed & the 
reversion in fee had become vested in other per- 
sons who would not renew the lease on the old 
fine the property having much increased in value 
— Held : the trustees had no power to enter into 
a covenant to gi^ant a further term at a like rent 
on the renewal of the lease & that tlie covenant 
did not bind the now trustees. — SAiiAMON 
SoPWiTH (187G), 35 L. T. 826, C. A. 

2471. Lease from day of date.] — Antrim 
(Marquess) v. Buckingham (Duke) (1663), Cas. 
in Ch. 17 ; Freem. Ch. 168 ; O. Bridg. 617 ; 22 
E. R. 672 ; sub nom. Buckingham (Duke) & 
Antrim’s (Lord) Oasp:, 1 Sid. 101 ; sub nom. 
Antrim's (liADY) Case, 3 Salk. 276. 

Annotation : — Dbtd. Doe d. Hartridge v. Gilbert (1843), 6 
Q. B. 423. 

2472. .] — Doe d. Bayntum v. Watton 

(1774), 1 Cowp. 189 ; 98 E. R. 1037. 

Annotations : — Overd. Pugh v. Leeds (1777), 2 Cowp. 714. 

Refd. Boe d. Hcale r. Bashleigh (1811)), 3 B. & Aid. 156. 

2473. .] — One, under a power reserved in 

his marriage settlement to lease for twenty-one 
years in possession, but not in reversion, grants 
a lease to his only daughter for twenty-one years, 
to commence from the day of the date, adjudged 
a good lease. The word “ from ” may mean 
either inclusive or exclusive, according to the 
context &; subject-matter ; & the ct. will construe 
it so as to effectuate the deeds of parties, & not 
to destrov them. — P ugh v. Tj3eds (Duke) (1777), 

2 Cowp. 714 ; 98 E. R. 1323. 

A nnotaiions : — Apld. Doe d. Cox r. Day (ISO!)), 10 East. 
427. Consd. Ackland u. Lutloy (1830), 9 A<1. & Kl. 879. 
Refd. Ex p. Fallon (1793) o Term Hop. 283 ; Welch v. 
Fisher (1818), 8 Taunt. 338 ; Cockell r. Gray (1822), 6 
Moore, C. P. 483 ; Isaacs r. Jioyal Insce. (1870), L. K. 5 
Exch. 296 ; lie Railway Sleepers Supply Co. (1885), 29 
Ch. D. 204 ; Sldebotham t*. Holland (1891), 64 L. .1. Q. B. 
200; English v. Cliff, [19141 2 Ch. 370. Mentd. K. r. 
(jamiiugay (1790), 3 Term Rep. 513 ; Watson v. Pears 
a 809), 2 Camp. 294 ; Kerr v. Jest on (1842), 6 Jur. 1110 ; 
Brakspear v. Barton, [1924] 2 K. B. 88. 

2474. Lease expressed to commence at date after 
date thereof — Not executed till after day of com- 
mencement.] — Under a power to demise for 
twenty-one years in possession Sc not in reversion 
a lease dated in fact on Feb. 17, 1802, habendum 
from Mar. 25 next ensuing the date thereof is 
good if not executed & delivered till after Mar. 25, 
for it then takes effect as a lease in possession with 
reference back to the date actually expressed. — 
Doe d. Cox v. Day (1809), 10 East, 427 ; 103 E. R. 
838. 

2475. Lease by tenant in tail — Lease voidable.] — 

Opey V. Thomasius, No. 2413, ante. 

2476. Agreement to exercise power at future 
period.] — A tenant for life of hereditaments with 
a power of leasing, in which there was a clause 
prohibiting reversionary leases, entered into an 
agreement to exercise this power at a future 
period, Sc was alive at the time appointed for the 
exercise, the terms of the agreement bei^ fair 
Sc reasonable ; — Held : this agreement might be 
enforced against. Sc was binding upon, the persons 
entitled to the hereditaments in remainder, after 
the death of A. — Dowell v. Dew (1843), 12 L. J. 
Ch. 158 ; 7 Jur. 117, L. C. 

Annotations: — Refd. Buckland v. Papillon (1866), L. R. 1 
Eq. 477 ; Gae Light & Coke Co. v. l^wse (1887), 35 Ch. D. 
519. Mentd. Gregory v. Wilson (1862), 9 Hare, 683 ; 
CYoftfl v. Middleton (1855), 2 K. & J. 194 ; Purchase v. 
Lichfield Brewery Co., [1915] 1 K. B. 184. 

2477. Agreement to renew unexpired lease.] — 
Testator, by his will, devised his real estate to 
the use of A. for life, with remainder to his first 

other sons in tail ; Sc he declared it should be 


lawful for every tenant for life, or in tail in posses- 
sion, who should have attained twenty-one, by 
an indenture to be sealed Sc delivered by them 
respectively in the presence of two or more 
witnesses, to demise all or any parts of the estates 
to any person or persons for any term not exceeding 
twenty-one years, to take effect in possession, & 
not by way of future interest, or as that there were 
reserved the most improved rent, etc., without 
taking any fine, etc., such lease to contain a con- 
dition for re-entry on non-payment of the rent, Sc 
the lessee to execute a counterpart, Sc to covenant 
for due payment of the rent, etc. A. made an 
agreement to renew for fourteen years an unexpired 
lease. Sc died without executing a lease, but after 
the expiration of the ori^nal lease. On a bill 
filed by the infant tenant in tail for specific per- 
formance : — Held : the agreement was ultra vires 
the deceased tenant for life, Sc dismissed the bill. — 
Ricketts v. Bell (1847), 1 De G. & Sm. 335 ; 10 
L. T. O. S. 105 ; 11 Jur. 918 ; 63 B. R. 1093. 

(e) Power to Reserve Rent. 
i. In General, 

2478. Reservation Informal as to persons to 
whom payable — Right of remainderman to rent.]— 

Lease for years in reversion, under a special 
power to a tenant for life to grant leases for years 
or lives sustained. The instrument creating the 
power having directed a particular rent to be 
reserved, a reservation informal in respect of 
the persons to whom the rent is made payable, 
will carry the rent to the remaindermen ; because 
the informality consisted in surplusage only ; Sc 
the words of the actual reservation satisfied the 
power, — B erry v. White (1662), O. Bridg. 82 ; 
124 E. R. 480. 

Annotations: — Apld. Greenaway r. Hart (1854), 14 C. B. 
340. Consd. Yellowly v. Gower (1855), 11 Exch. 274. 
Refd. Lyn v. Wyn (1CC5), O. Bridg, 122. Mentd. Holland 
V. Fi3iier(1662), O. Bridg. 181 ; Clayton v. Kinaston (1697), 

1 Ld. Raym. 419 ; Machell tj. Clarke (1702), 2 Ld. Raym. 
778 ; Harvey v. Stokes (1737), 2 Com. 566. 

2479. Power to lease “at so much per acre 
Estate consisting of lands Sc rectory — Lease of 
rectory at rent — Rectory consisting of tithes only.] — 
Walker v. Wakeman (1675), 1 Vent. 294 ; 86 
E. R. 189 ; sub nom. Waker v. Wakeman, 2 
Lev. 150 ; s^ib nom. Wakeman v. Waker, Freem. 
K. B. 413 ; 3 Keb. 544, 647, 619. 

Annotations : — Distd. Bogot v. Oughton (1726), Fortes. Rep. 
332. Consd. Goodtitle v. Funucan (1781), 2 Dong. K. B. 
505 : Pomery v. Partington (1790), 3 Term Rep. 665. 
Expld. Doe d. Bartlett v. llendle (1814), 3 M. & S. 99. 
Reid. Smith r. Ashton (1675), Freem Ch. 308 ; Winter v. 
Loveden (1697), 1 Ld. Raym. 267. 

2480. “ Such rent as lessor shall think fit “ — 
Lease reserving no rent.] — T albot v. Tipper 

1694), Skin. 427 ; 90 E. R. 189. 

Annotation : — Consd. Shoehy v. Muskorry (1848), 1 H. L. 
Cas. 576. 

2481. Power to lease at fixed rent Sc money 

heriot — Lease reserving larger herlot.] — Where a 
power of leasing requires that a fixed rent Sc a 
money heriot payable under peculiar circumstances 
shall be reserved, a lease granted under the power 
reserving a larger heriot is void. — D ob d. Egrk- 
MONT (Lord) v. Heelings (1842), 6 Jur. 821. 

ii. Lease at Best Rent. 

2482. “ Best rent Incident to reversion ** — Lease 
expiring before half-yearly rent day.] — D oe d. 

WiLMOT V. Gifford (1810), cited in 5 B. & Aid. 
at p. 371 ; 106 E. R. 1227. 

AnTwtations : — Distd. Doe d. Shrewsbury v. Wilson 0 822), 

5 B. & Aid. 363. Apld. Doe d. Harries v. Morse (1833). 2 
Cr. & M. 247. Diftd. Rutland v. Wythe (1843), 10 Ci. & 
Fin. 419. 
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2488. Rent reserved to tenant for life, his 

heirs & assigns.] — Yellowly v. Gower, No. 2638, 

P08t» 

2484* At most Improved rent " — Lease re- 
serving such sum as should amount to most Im- 
proved rent.] — Hamilton (Duchess) v, Mor- 
DAUNT, No. 2606, post 

2486. Lease at rent to be estimated at 

valuation — Without reference to Improvements by 
lessee.] — One having a power to lease at the most 
improved rent agrees to grant a lease at a rent to 
be estimated at a fair valuation, without reference 
^ improvements made by the lessee, but these 
improvements are deemed part of the considera- 
tion for the lease. Qu, : whether such a lease is 
consistent with the terms of the power ? — Price v, 
Assiieton (1834), 1 Y. & C. Ex. 82 ; 4 L. J. Ex. 
Eq. 3 ; 160 E. K. 34. 

Annotations: — Refd. TUckards v. Rickards (1844), 13 L. J. 

Ch. 344. Mentd. Lewis v. Stoiiheusoii (189S), 67 L. J. 

Q. B. 296. 

2486. Without fine — First rent payable within 
month from date of lease.] — Devise to the use of 
H. for life without impeachment of waste, etc., 
remainder to the use of pltf. for life, with power 
to make leases for two or three lives, etc., or for the 
term of twenty-one years, so as there bo reserved 
the best rent without taking any sum or sums of 
money or other thing for or in lieu of a fine ; & 
II. by indenture Oct. 15, leased for fourteen years, 
t^ be computed as to the meadow land from Feb. 
13 last, the pasture from Mar. 25 last, & the 
messuage from May 12 last, under a yearly rent, 
payable to lessor, A such other person as should bo 
entitled to the freehold inheritance, half-yearly, 
on Nov. 11, &: March 25, the first payment to be 
made on Nov. 11 next ensuing, & lessee covenanted 
with lessor, his heiis, & assigns, for payment to 
lessor such other person, etc., of the rent at the 
days & times, etc, : — Held : the lease for fourteen 
years was warranted by the power to lease for 
twenty-one, & the reservation of the first half 
year’s rent, payable at the end of twenty-seven 
days, was not taking a sum of money for a fine, 
being in consideration of a preceding occui>ation ; 
& pltf., after the death of 11. was an assignee 
within 32 H. 8, c. 34, & might maintain covenant 
against the lessee for rent-arrear after the death 
of 11. , Sc during the continuance of the term. — 
IsiiERWOOD V. Oldknow (1815), 3 M. & S. 382 ; 
105 E. R. 654. 

Annotations : — Consd. Rutland v. Wythe (1 843), 10 Cl. & Fin. 
419. Apld. Croenaway v. Hart (1854), 14 C. B. 340. 
Consd. Ycllowly v. Gower (1855), 11 Exch. 274, Reid. 
Spratt V. JelTorv (1829), 10 B. & C. 249 ; Doo d. Harries 
r. MorHo (1833), 2 O. ic M. 217 ; Ropers r. Humphreys 
(1835), 4 Ad. {k: El. 299 ; Brinploo r. Goodson (1838), 1 
Am. 322 ; Wrlglit v. BuiTOUghes (1840), 3 C. B. 685; 
Johnstone v. Hall (1856), 2 K. & J. 414 ; Lewis v. Rees 
(1856), 3 K. 6c J. 132; Easton v. Pratt (1864), 2 H. & C. 
076. Mentd. Child v. Douplas (1864), Kay, 560 ; Clarke 
V. Arden (1855), 3 C. L. Jt. 781 ; Trehanie v. Layton 
(1876), L. 11. 10 (^. B. 459 ; lucoiuo Tax Spoeial Purposes 
Comrs. V. Pcmsol, L1891] A. C. 531. 

2487. .] — M., tenant for life without 

impeachment of waste, was, by indenture of Jan. 
1829, empowered to lease pasture land for twenty- 
one years, reservng the best rent, “ without taking 
any fine, premium, or foregift,” & so that ” none 
of the lessees should be authorised to commit 
waste, or exempted from punishment for waste.” 


In 1844, M. converted some of the pasture into 
garden allotments, so as to commit waste ; & by 
indenture, dated Dec. 13, 1845, & reciting that 
Jan. 1829, she leased the whole land to deft, for 
twenty-one years from July 1 last, reserving the 
best rent, & payable half-yearly, the first payment 
to be made on Jan. 1, 1846 ; deft, covenanting 
not to plough up any of the pasture land demised, 
“ except for the purpose of carrying out the 
allotment system introduced by M.” ; — Held : the 
lease was a good execution of the power ; the rent 
was not so reserved as to amount to the taking 
a fine, premium, or foregift ; Sc the exception 
in deft.’s covenant did not authorise liiin to commit 
waste, or exempt him from punishment for so 
doing. — Doe d. Hopkinson v. Ferrand (1851), 
20 L. J. C. P. 202 ; 15 Jur. 1061 ; sub nom. Doe 

d. Hopkinson v. Ferrand, Moss v. Ferrand, 
17 L. T. O. S. 183. 

2488. Covenant to provide board, etc., for 

lessor’s children.] — A power was reserved to grant 
leases for a term not exceeding seven years, so 
as there was reserved in such leases the best rent 
that could be gotten for the same, without taking 
any premium for the making thereof. The donee 
of the power grtanted a lease for seven years, 
at a specified rent, which lease contained a cove- 
nant by the lessee, to find board, lodging, & 
wearing apparel during the term, for three children 
of the donee, if they wished it, at £7 a year each, 
& for the donee’s son gi*atis : — Held : assuming 
the power to require two conditions, (a) that the 
rent reserved should be the best rent ; Sc (h) that 
there should be no fine or premium ; it did not 
clearly appear on the face of the lease that either 
of those conditions had been broken, because 
the covenant to maintain the cliildren was not 
necessarily beneficial to the lessor, <fc, therefore, 
parol evidence was admLsvsible to show that the 
rent reserved was the best that could be obtained. 
— Doe d. Rogers v, Rogers (1833), 5 B. Sc Ad. 
755 ; 2 Nev. & M. K. B. 550 ; 3 L. J. K. B. 23 ; 
110 E. R. 969 ; subsequent proceedings, sub nom, 
Rogers v. Humphrp^ys (1835), 4 Ad. Sc El. 299. 

2489. Lease for lives reserving rent — Fine 

payable for renewal of life.] — Cl.vkk v. Smith, No, 
2458, ante, 

2490. Last half-year’s rent payable before 

usual date.] — R utland v. Doe d. Wythe, No. 
2516, post, 

2491. “ Best & most beneficial rent ” — Whether 
rent must be best rent as between lessor & lessee — 
Or as between tenant for life & reversioner.] — 

(1) By Act of Parliament tenant for life was 
empowered to grant leases for any term not 
exceeding ninety-nine years, so as every such lease 
or leases be made to take effect either in posses- 
sion, or immediately after the determination of 
the leases then subsisting thereof respectively, 
& so as in every such lease there be reserved, 
payable during the continuance of the^term & 
estate thereby to be granted, the best"& most 
beneficial yearly rent or rents. Part of the estate, 
being let upon leases which, in due course, would 
expire on Oct. 10, 1791, the tenant for life, in 
consequence of one bargain, executed at the 
same time two leases of that part of the estate, 
one bearing date May 4, 1787, for the term of 


PART XII. SECT. 2. SUB-SECT. 8.— 
B. (e) ii. 

d. Whether hiffhest rent need he 
n served .] — Under a power to lease at 
the best rent, the highest rent need 
not be reserved. — D yas v. Cruise 
(1845), 2 Jo. & Lat. 460.-— IR. 

e. lient reserved not best rent — 


Partial performance of agreement de- 
creed .] — Tenant for life, with power 
to lease at the best rent, agrees to make 
a domlso for a term warranted by the 
power, but at a rent which afterguards 
appears not to bo the best rent. There 
bomg no fraud in the transaction, the 
ct. will decree a partial performance 
of the agroomont, & direct the tenant 


for life to execute the agreement as 
far as his estate enables him to do so. 
— Dyas v. Cruise (1845), 2 Jo. & Lat. 
460.— IR. 

f. Setting aside lease — Sufficitncg of 
proof of inadequacy of mif.}— Where a 
ct. is satisfied that a lessee liais acted 
in good faith, Sc whero it appears that 
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Sect. 2. — roivera of haaing: Sub-sect. 3, B. (c) ii 
ct’ t/i.j 

fhirty years, to conimence on Oct. 10, 1791, & 
the other bearing date June 4, 1787, for the term 
of sixty- three yeai*s, to commence Oct. 10, 1821 : 
— Held : this latter lease was void, inasmuch as 
it was not to take effect immediately after the 
determination of the subsisting lease. 

(2) The first of these two leases reserved a rent 
of £270, the second reserved only £120. By a 
clause in the second lease the tenant was bound 
to rebuild either before the expiration of the term 
granted b>' the first lease, or within the first year 
of the term granted by the second. SembJe : 
although the rents reserved by the two leases 
might be the most beneficial as between the lessor 

lessee, yet they were not so between the tenant 
for life ik the reversioner, & upon that account 
also, the second lease was void. — Doe d. Su'rTON 
r. Harvf.y (1823), 1 B. & C. 426 ; 2 Dow. &- By. 
K. B. 589 ; 107 E. R. 158. 

Aiumtaiionfi : — Distd. He Aldam’s S. K., [1902] 2 Oh. 40. 

Mentd. Key r. Key (1853), 22 L. T. O. S. 67. 

2492. “ By half-yearly payments ” — Lease at 
rent payable on certain feast days — Admissibility 
of evidence showing least days usual half-yearly 
days.]— By a marriage settlement certain estates 
were settled in strict settlement, & a power was 
reserved to the persons being in the actual posses- 
sion of the premises, by virtue of the limitations 
in the settlement, to lease any part of the lands 
thereby settled “ for one, two, or three life or lives, 
or any term or number of years not exceeding 
twenty-one years, so as upon all & every such 
lease or leases there shoidd be reserved con- 
tinued payable during the respective continuance 
of such lease or leases, by half-yearly payments, 
the best 6c most improved yearly rents that could 
be reasonably had or obtained, without taking 
any sum or sums of money or other thing by way 
of fine or income for the same.’' By lease dated 
Jan. 11, 1783, a tenant for life of the estates 
demised a paii of the settled estates, to hold from 
Jan. 4, preceding, for the lives of three persons 
therein named, yielding & paying yearly every 
>ear during the term the yearly rent or sum of 
£31 10.s\, at or upon the two most usual fetasts 
or days of i)ayment in the year, viz. the feast 
of 8t. Philip James the Aj jostles ^fay 1, & St. 
Michael the Archangel Sept. 9, by even 6c equal 
poitions ; the first payment to be made on the 
feast of St. Philip 6c James the Apostles next 
ensuing the date of the lease c/d ; (1) the 

lease was not a due execution of tlie powder, 6c it 
was therefore invalid ; (2) the leases of other 

estates in the same jjart of the country were not 
admissible in evidence to show that the days on 
which the rent was reserved in the lease were the 
usual half-yearly days of payment of rent in that 
part of the country. — Doe d. Harries v. Morse 
(1833), 2 Cr. & M. 247 ; 4 Tvr. 185 ; 3 L. J. Ex. 
70 ; 149 E. R. 752. 

AnnotcUioTis : — As to (1) Distd. Tlutland v. Wythe (18t.S), 
10 Cl. & Fin. 419: Doe d. Hopklnson v. Feirand 
(1851), 20 L. J. C. P. 202. Onercdly, Consd. Doe d. 
Dougla.s V. Lock (1835), 2 Ad. & El. 705. 

iii. Lease at Ancient or Usual Rent. 

2493. “At usual rent “ — Rent payable at 
different periods.] — A manor was entailed by a 
special Act of Parliament which contained a pro- 
viso that the donees should do no act to the pre- 
judice of their issue, unless for jointures or for 


t^rm of life, etc., or for years or at will, according 
to the custom of the manor ; rendering the true 
& ancient rent of the lands, etc., so demised, & 
that all other acts should be void. One of the 
donees accepted a fine of a stranger sur conusans 
de droit come ceo^ etc., of the moiety of the manor 
etc., & by the same fine granted the moiety for 
three hundred years i*endering rent. Among the 
lands, etc., so granted was an acre of waste, parcel 
of the manor of the value of twelve pence, but 
'which had never been demised before ; nor had 
the free rents, nor the copyhold rents, heriots, 
etc., parcel of the manor which were included in 
tluj same gi*ant, ever been demised before. The 
rent reserved amounted to the rent formerly 
reserved upon the demesne lands, the free rents, 
the copyhold rents, etc., eighteen ponce more 6c 
twelve pence for the acre of waste, & was made 
payable at two feasts of the year, the old rent 
having been r(‘seived payable at fom*. After the 
death of the donee, the lessee brought an ejectione 
firmae against the heir to the entail, 6c on special 
vcTdict, stating the above facts, judgment was 
givtm for deft., 6c resolved : — (1) although it is 
piYJvided hy the Act that all estates, etc., restrained 
by the Act, etc., shall be void, yet by construction 
of law they are not void as to the tenant in tail 
himself, but voidable by the issue ; (2) in respect 
of the acre of waste wliich was never demised 
before, the rent which is euthely reserved out of 
the whole cannot be called the true 6c ancient rent ; 
(3) the reservation of the rent at two days instead 
of four makes the grant 6c render void. — Mount- 
joy’s (Lord) Case (1589), 5 Co. Rep. 3b; 77 
E. R. 52. 

A u notations : — As to (2) Apld. Doo d. Bartlett v. lloudlo 
(1814), 3 M. 6c S. 99. Refd. Doo d. Vaughan v. Moylor 
(1814), 2 M. & 8. 276. As to (3) Distd. WoroeHter’fi (Dean 
Sc Chapter) Case (1605), 6 Co. Bop. 37 a ; Doc d. Douglas 
V. Lock (1835), 2 Ad. 6c El. 705. Refd. Taylor d. Atkyns 
r. Horde (1757), 1 Burr. CO. Genvridlv, Refd. Orby v. 
Mohun (1706), J<Yoem. Ch. 291 ; Doo d. Shrewsbury r. 
Wilson (1822), 5 B. 6c Aid. 303 ; Dclacherols v. Delacherois 
(1864), 4 New Rep. 501 ; Re Aldnm’s S. E., [1902] 2 Ch. 
46. Mentd. Gee v. Freed land (1626), Cro. Car. 47 ; Scott 
r. A’Chez (1713), Park. 21. 

2494. .] — By a private Act, jmssed 

in 1720, certain estates were settled in strict 
settlement, 6c a power was reserved to the respec- 
tive tenants in tail, by deed, to lease any part 
of the lands thereby settled, “ for the term of 
three lives or twenty-one years, or for any term 
or number of years determinable upon the death 
or determination of tliree lives, so as upon every 
.such lease there bo reserved, & made payable 
yearly, during the continuance thereof, the usual 
accustomed yearly rents, boons, 6c ser’vices for 
same ; 6c so as tliere be contained therein a con- 
lit ion of re-entry for non payment of the rent, 
6c rents thereby to be reserved.” By lease, dated 
Jan. 0, 1785, a tenant in tail of the estates demised 
a i:>art of tlie i)remises thereby, settled to hold 
Tom the date of the lease for ninety- nine years, 
f three persons therein named should so long 
live, yielding 6c paying yearly & every year during 
the term, unto the lessor, the yearly rent of £50 
upon Mar. 25, & Sept. 29, by even & equal por- 
tions, the first payment to be made on Mar. 25 
ensuing the date of the lease. Previous to the 
ime of passing the Act, the premises demised by 
.his lease had been demised jointly with other 
^remises by the settlor’s ancestor, by a lease 
rearing date Feb. 2, 1708, “ for ninety-nine years, 
detenninable upon three lives, at a yearly rent of 
£82 payable on the same days as those mentioned 


the person who is auihoilsod to exer- setting aside a lease the strongest Sc forthcondng. — Cartkb v. Siiiplet, 

cise loasing powers has acted bond Me. most convincing proof of the inode- [1921] N, Z. L. H. 1065.— N.Z. 

before the ct. should go the length of quacy of the rent reserved should bo 
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ia the lease of Jan. 6, 1786, & the first payment 
to commence on Mar. 25 ensuing the date of the 
lease.” It did not appear whether any other 
lease was granted between that period & the year 
1756. At that time another lease of the premises, 
demised by the lease of Jan. 0, 1785, was granted 
at a rent of £32 payable at the same period as in 
the other leases: — Held: (1) it was not a vahd 
objection to the lease of Jan. 6, 1785, that the rent 
was made payable on Mar. 25 <fe Sept. 29, although 
the term commenced on Jan. 6, & there was a 
forehand rent, which might prejudice the re- 
mainderman, inasmuch as the rent was made 
payable on the same days by the former lease, 
this was the usual & accustomed rent ; (2) for 
the same reason, it was no objection to the lease 
that the rent was made payable by half-yearly 
jiayments, although the power reejuired it to be 
payable yearly : the word yearly meaning a pay- 
ment of rent in the year ; (3) part of premises 
formerly demised, jointly with others, at one 
entire rent, might be let under the terms of this 
power, at a rent bearing the same propoi'tion to 
the old rent that the premises demised by the lease 
bore to the whole preruises formerly demised. — 
Doe d. Shrewsbury (Earl) v. Wilson (1822), 
5 B. & Aid. 303 ; 100 E. R. 1223. 

Annotationa : — Aa to (1) Consd. Doe d. Douglas v. Lock 

(1835), 2 Ad. & El. 705 ; Kutland v. Wythe (1843), 10 

Cl. & Fin. 419. Refd. Fryer v. Coombs (1840), 11 Ad. 

& El. 403 ; Doe d. Egremont v. Stephens (1841), 6 Q. B. 

208. Aa to (2) Refd. Doo d. Harries u. Morse (1834), 2 

Cr. & M. 247. 

2495. .]— Tenant in fee simple devised 

lands in L., & a manor & lands in P., to a tenant 
for life, with power to let the lands in 1.. for 
twenty-one year’s in possession, A; also to make 
leases of the lands in tlie manor of P. for ninedy- 
nine years determinable on one, t^^o, or three 
lives, in possession or reversion, of such parts 
as were or had been anciently domis(‘d for one, 
two, or three lives, so as the ancient A accustomed 
yearly rents A reservations should be thereby 
reserved ; A also to let all other lands in 1*. for 
twenty -one years, all the leases being uiade A 
granted in the same manner A form, A with A 
under such A the Uke reservations, restrictions, 
covenants, conditions, A agreements, as were 
usually A customarily contained in leases of the 
same kind in the several A respective parishes A 
places where the same premises were situate, 
leases for ninety-nine years, diderminable on 
lives as aforesaid, having been made by t lie tenant 
for life : — Held : (1) to show whether the first 

proviso in such power be complied witli, the pre- 
vious leases of the same premises, but not other 
similar leases in P.. were evidence ; A, semhle^ 
the latest preceding lease of the same premises 
is the most proper evidence ; (2) to show whether 
the second proviso be complied with, leases of 
the same kind in P. are evidence ; (3) Qu. : 

whether a lease be good wbicli reserved the ancient 
amount of yearly rent on tlie premises, but made 
it payable quarterly, the ancient reservation 
having been of a half-yearly jjayment ; (4) a 

lease under the power, with a condition for re- 
entry on the rent being twenty days in arrear, 
was not bad, although the condition in the ancient 
lease was for re-entry after rent being twenty- 
one days in arrear ; (5) nor was such lease bad 
for restricting the re-entry to the case of there 
being no distress upon the jiromiscs, the ancient 
restriction of the re-entry being to the case of 
there being no overt distress upon the premises ; 
(6) Qu, : whether, the ancient lease having re- 
served, as a heriot, the best beast of the lessee, 
being one of the lives, his exors., administrators, 


or assigns, or such person as should be in posses- 
sion of the premises, A entitled to the same by 
virtue of the lease, a lease reserving only the best 
beast of the lessee, being one of the lives, be good ; 
(7) a lease was not bad under the power, which 
reserved the best boast of the person or persons 
who, for the time being, should be tenant or 
tenants in possession of the premises. — D oe d. 
Douglas v. Lock (1835), 2 Ad. A El. 705 ; 4 
Nev. A M. K. B. 807 ; 4 L. J. K. B. 113 : 111 
E. R. 271. 

Annotationa : — Aa to (2) Refd. Doc d. Bkldnlph v. ITolo 
(1850), 15 Q. B. 848. Generally, Refd. Wickham v. 
Hawker (1840), 7 M. & W. 63 ; Doe d. Egremont r. 
Stephens (1844), 6 Q. B. 208 : Doe d. Croft v, Tidhury 
(1854), 2 C. L. U. 347. Menid. Durham & Sundcrlaml 
Ky. 17. Walker (1842), 2 Q. B. 940 ; Williams v. Hayward 
(1859), 5 Jur. N. S. 1417 ; Proud i7. Bates (IHO'j), 6 New 
Hep. 92 ; Thcllusson v. Litldard, [1900] 2 Ch. 6.3). 

2496. ; .]—(!) Seynhle : wlien leasing 

power requires that the lessee sliall execute a 
counterpart, it is not necessary tliat the execution 
of the lease A of the counterpart should be 
contemporaneous. 

(2) A power to lease, so as the usual rent b(‘ 
reserved or made payable yearly, is well executed 
by a lease reserving the usual yearly rent, but 
making it payable half-vearly. — Fryer v. Coombs 
(1840), 11 Ad. A El. 403; 4 Per. A Dav. 120; 
113 E. R. 468. 

Annotatioyia : — Generally, Refd. Vigors v, St. Paul’s (Dean) 
(1849), U Q. B. 920 ; Dayrell r. Hoare (1840), 12 Ad. 
& El. 356. Mentd. Wootton v. Steffenom (i843), 12 
M. & W. 129 ; Whitaker v. Hairold (1847), 11 Q. B. 1C3 ; 
Hooper v. Clark (1867), 8 B. & S. 150. 

2497. Land let with portion never let be- 

fore.] — Mountjoy’s (Lord) Case, No. 2193, ante. 

2498. .) — Bagot V. Oughton (1725), 

Fortes. Rep. 332 ; 92 E. R. 876. 

2499. .] — Under the settlement of an 

estate, with a power to tlie tenant in possession 
to let all or any part of the premises so as the usual 
rents be reserved, a lease of tithes, which had 
never been let before, was lield void. In all tliese 
cases, the intention of tlu‘ parties is to govern 
the ct. is construing the power. — Pomery v. 
P^UITINGTON (1790), 3 Term Rep. 665 ; 100 E. R. 
792. 

Aviwtfitions : — Consd. Doe d. Bartlett v. llendle (1814), 3 
M. 6c S. 99. Refd. Doe d. Jersey r. Smith (1819), 7 Price, 
281. Mentd. Lock r. Furze (1866), L. U. 1 C. P. 441. 

2500. .] — Dc\ise of lands to Imstees 

A their heirs in trust to the use of W. A his first A 
other sons in strict settlement remainder to J. 
A his first A other sons in strict settlement with 
pow’er to the trustees from tinr^ to time during the 
minorities of the persons to whom the premises 
should descend A to any tenant for life to grant 
any lease of all or any part of tlie lands so limited, 
so as there be reserved the ancient A accustomed 
yearly rent : — Held : a lease by W. of part of tlie 
land devised in several parcels, in one of which 
pai'cels wf re included, together with lands anciently 
demised, two closes never before demised at one 
entire rent, viz. the ancient rent for that part 
which had been anciently demised was void for 
the whole of tlie lands included in that parcel as 
well the lands never before let as those anciently 
let ; but it seems to bo good as to the other 
parcels which contained only lands anciently 
demised A on each of which there was a several 
reservation of the ancient rent. — Doe d. Bartlett 
V. Rendle (1814), 3 M. A S. 99 ; 105 E. R, 548. 
Annotations : — Apld. Doo d. WilUama v. Matthews (1833), 

5 B. & Ad. 298 ; Doo d. Egremont i?. Stephens (1844), 

6 Q. B. 208. Refd. Doe d. Douglas v. Lock (1835), 2 
Ad. & El. 705. 

2501. .] — Doe d. Williams v, Matt- 

hews (1833), 5 B. A Ad. 298 ; 2 Nev. A M. K. B. 
264 ; 2 L. J. K. B. 163 ; 110 E R. 801. 
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2502. Covenants less advantageous to 

reversion than formerly.] — Where there is a power 
to grant leases in possession, but not by way of 
reversion or future interest, a lease per verba de 
present i is not contrary to the power, although 
the estate, at the time of granting the lease, was 
lield by tenants at will, or from year to year, if, 
at tlie time, they received directions fiom the 
grantor of the lease to pay their rent to the lessee. 
Under a power to lease all manors, messuages, 
lands, etc., so as there be reserved as much rent 
as is now paid for the same, such parts of the 
estate enumerated in the power as have never been 
demised may be let. Qu, ; if a lease made under 
such a power, reserving the old rent, but with 
covenants less advantageous to the reversion 
than formerly, would not be a fraud on the power, 
& void. — Goodtitle v. Funtjcan (1781), 2 Doug. 
K. B. 5G5 ; 1)9 E. R. 357. 

Annotations : — Apld. I'omcrj v. Partlngrton (1790), 3 Term 
Uop. 065. Consd. Doe d. Bartlett v. Kendlo (1814), 3 
M. 6c S. 99. Reid. Hoe d. Brimo v. i^rideaux (1808), 10 
East, 158 ; Smith v. Jersey (1821), 3 Bll. 290 ; Green- 
away V. Hart (1854). 14 C. B. 340. Mentd. Doe d. AUan 
V. Calvert (1802), 2 East, 376. 

2503. Portion of land let at proportionate 

rent.] — Doe d. Shrewsbury (Earl) v. Wilson, 
No. 2494, ante. 

2504. Entire rent for two tenements usually 

let separately.] — Tenant for life, under the limita- 
tions of a devise, had power to lease, for term of 
years determinable upon two or tliree lives any 
part of the premises usually so leased, so that there 
were reserved the ancient & accustomed rents 
heriots of the premises tlierein contained, or more, 

so that in every of the leases there were con- 
tained the usual &; reasonable covenants : — 
Held : two tenements, which had previously been 
leased separately, might be leased together under 
a single demise, no objection being ma<le that the 
rents, etc., reserved were not in proper proportion. 
— Doe d. Eoremont (Earl) v. Williams (1848), 
11 Q. B. 088 ; 17 L. J. Q. B. 154 ; 11 L, T. O. 8. 
27; 12 Jut. 455; 110 E. R. 631. 

2505. “ At same rent as two years previous ” — 
Land not let two years previously may be leased at 
any rent.] — Cumberford’s Case (1635), 2 Roll. 
Abr. 262, pi. 15. 

Annotations: — Apld. Wakeman v. Waker (1675), Froem. 
K. B. 413. Consd. Goodtitle v. Funucan (1781), 2 Doiigr. 
K. B. 565. Refd. Smith v. Ashton a675), Freem. Ch. 
308 ; Winter v. Lovedmr (1697), 12 Mod. Hop. 147 ; 
Pomery v. Partington (1790), 3 Term Rep. 665 : Doe d. 
Bartlett v. Hendle (1814), 3 M. & S. 99. 

2506. “Ancient rents or more “ — Lease “re- 
serving the old accustomed rents.*’] — Tenant 
for life, with power to make leases of all lands 
anciently demised, reserving the ancient rents, or 
more, & of other lands, reserving the most & best 
improved rents that could be got, makes a lease 
of part of the premises usually demised, reserving 
the old accustomed rents ; & a lease of other pai5 
not usually demised, reserving such sum of money 
as should amount to the best & most improved 
yearly rent. But these leases were held to be 
void as against the remainderman ; the first, as 
not being warranted by the power ; & the other, 
for the uncertainty of it. — Hamilton (Duchess) v, 
Mordaunt (1726), 6 Bro. Pari. Cas. 145 ; 2 E. R. 
989, H. L. ; ajfg. H. C, sub nom, Orby (IuADY) v, 
Mohun (Lady) (1700), 2 Vem. 631, 642. 

Annotations: — Conid. Evelyn v, Evelyn (1731), 2 P. Wms. 

659; Taylor d. Atkyns v. Horde (1757), 1 Burr. 60. 
Befo. Harv^ v. Harvey (1739), Bam. Ch. 103 ; Doe d. 
Douglaa v. Lock (1835), 2 Ad. & El. 705 ; Doe d. Bld- 
dnlph V. Hole (1860), 15 Q. B. 848. 

2507. “ At the usual or other the most rent ** — 


( Fine Si reserved rent — Reserved rent exceeding rent 
in former lease.] — Devise of testator’s reversion 
to J. for life, with power to jointure & raise por- 
tions for younger children, remainder to his first 
&: other sons, etc., with power to J. <&; those in 
remainder during their respective possessions to 
make leases of the lands in Sussex & Huntingdon- 
shire, for not exceeding twenty-one years, at the 
most rent ; & of the lands in Middlesex & London 
for not exceeding sixty-one years, at the usual or 
other the most rent : — Held : J. might well lease 
the lands in Middlesex upon a fine, <fc at a reserved 
rent, which rent exceeded the rent reserved upon 
a former lease in being at the date of the will, &; 
at testator’s death, & upon which lease the then 
lessor had also taken a fine. — Doe d. Newnham v. 
Creed (1815), 4 M. & S. 371 ; 105 E. R. 871. 

2508. “ With no evident diminution of rental ’* — 
Lease at more than old rents — Underlease by lessee 
at Increased rent.] — Under a strict tailsie pro- 
hibiting alienation, but containing a power to 
grant leases, provided they do not exceed twenty- 
one years, & bo not lot with evident diminution 
of the rental ; the heir of tailsie in possession, 
acting upon the opinion of counsel, made leases 
to his steward at rents a little above the former 
rents of the lands leased, but far below their market 
value ; with intent that the steward should under- 
let the lands at their full value, & pay the surplus, 
beyond the rents reserved in the principal leases, 
to persons named by the grantor of the leases, 
the heir of tailsie in possession. The steward 
accordingly underlet the lands at rents exceeding 
the principal rents by £1,371, some time after 
the grants of the principal leases, executed a trust 
obligation in favour of the objects of the trust ; — 
Held : the leases, from the time of the grants until 
the declaration made by the trust obligations, were 
held in trust for the grantor, Si they wore invalid 
as a violation of the prohibitions, & not within 
the permission of the deed of tailsie. — Hamilton v. 
Waring (1820), 2 Bli. 196 ; 4 E. R. 300, H. L. 

2509. “ At ancient heriots or more ** — Reserva- 
tion of money heriot Instead of three best beasts — 
Onus on lessee to show this as beneficial as old 
heriot.] — Tenant for Life \vith a power to lease for 
three lives, reserving “ the ancient & accustomed 
heriots or more,” granted a lease reserving 
£6 13«. 4d. as a heriot on the falling of each life. 
The ancient heriot was the tliree best beasts or the 
£6 13«. 4d., at the lord’s option, not on the falling 
of each life, but contingent on a certain order of 
survivorship. Jn ejectment against leasee ; — 
Held : as the lease avowedly varied from the 
ancient leases, the onus was on the lessee to show 
that the new reservation, without ilio option, was 
as beneficial to the lord as the ancient reservation. 
— Doe d. Eoremont (Earl) v. Crazebrook 

1843), 4 Q. B. 406 ; 3 Gal. & Dav. 331 ; 12 L. J. 
Q. B. 221 ; 7 Jur. 630 ; 114 E. R. 051. 

2610. Old heriot of best beast of lessee, 

executors, administrators or assigns — ^Lease with 
heriot of best beast of lessee.] — Doe d. Douglas v. 
Lock, No. 2496, ante, 

2511. Evidence of ancient rent — Letter to pre- 
vious life tenant — Containing particulars of estate.] 

— Where A., tenant for life, with a limited power 
of leasing, reserving the ancient rent, received a 
‘etter from a confidential agent in 1728, containing 
i minute account of the tenants & rents of the 
estate, which letter the tenant for life indorsed 
* A particular of my estate,” etc., & handed down 
to B., the succeeding tenant for life, who had a 
“ike limited power of leasing, by whom it was 
also preserved & handed down amon^ the 
muniments of the estate to the first tenant in tail : 
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■^Held : such paper was evidence for the tenant 
in tail against a lessee of B., in order to show that 
the rent reserved by B. the tenant for life, was less 
than the ancient rent which was reserved at the 
time to wliich such paper referred ; the paper 
having been accredited by the then owner of the 
estate, who had the means of knowing the fact, 
& who had an interest the other way, viz. to 
diminish the rent in order to increase his fine upon 
renewal under the power. — R oe d. Brune v. 
Rawlings (1800), 7 East, 279 ; 3 Smith, K. B. 
264 ; 103 E. R. 107. 

Annotaiiona Lorton v. Kingston (1838), 5 a. & 

269. Mentd. Hlgbam v. Pidgway (1808), 10 East, 
109 ; Doe d. Heeco v. Robson (1812), 15 East. 32 ; Gleadow 
V. Atkin (1833), 1 Cr. & M. 410 ; Doe d. Mudd v. Sucker- 
more (1837), 8 Ad. & El. 703 ; Marks v. Laheb (1837), 

3 Bing. N. C. 408 ; Papendick v. Bridgwater (1855), 5 
S* L R* lilrmlnghara Overseers (1861). 1 

B. & S. 763 ; Haines v, Guthrie (1884), 13 Q. B. D. 818. 

2512. Whether latest lease has greatest 

weight.] — By will of 1761 power was given to 
tenants for life to lease for lives, so that there were 
reserved in every such lease the ancient & accus- 
tomed rents & heriots for the premises, or more. 
By codicil of 1703, reciting that another child 
was born to testator since the making of his will, 
that his former children were provided for, & 
that he wished to provide for his last bom child, 
provision was made accordingly & the will was 
thereby also ratified. In a lease of 1724 the rent 
was £1 ; &i a heriot, or £3 in lieu of it, was reserved ; 
& the lease was gi*anted on payment of a fine. 
By another lease, granted in 1702, between the 
times of making the will & the codicil, the rent 
was £16» & there was no heriot or fine. A tenant 
for life, in execution of the leasing power, granted 
a lease according to the lease of 1724 : — Held : 
although the latest lease preceding the creation of 
the power was entitled to greater weight than any 
single earlier lease, & ought to govern the decision 
where there was a balance of evidence, yet, where 
the ancient custom appeared to have been uniform, 
& a single lease varying therefrom was granted just 
before the creation of the power, the exceptional 
lease ought not then to govern merely because it 
was the latest. — Doe d. Biddulph v. Dole (1850), 
16 Q. B. 848 ; 20 L. J. Q. B. 67 ; 15 L. T. O. S. 
392 ; 15 Jur. 13 ; 117 E. R. 078. 

2513. Previous lease of same premises.] — 

Doe d. Douglas v. Lock, No. 2 195, ante. 

(/) Power to Re- Enter for Non-Payment of Rent. 

2514. Lease providing for re-entry if rent in 
arrear — & no sufficient distress on premises.] — 
Tankervillb (Lord) v. Wingfield & Pritchard 
(1773), 7 Price, 343, n. ; 3 Bli. 331, n. ; 2 Brod. & 
Bing. 498, n. ; 5 Moore, C. P. 340, n. ; 140 E. R. 
993 ; 8ub nom, Hotley v. Scot, Lofft, 310. 
Annotations : — Consd. Smith v. Jersey (1821), 3 Bli. 290. 

Refd. Goodtitle v. Fimucan (1781), 2 Doug. K. B. 665 ; 
Greenaway v. Hart (1854), 14 C. B. 340. 

2515. •] — A power reserved upon a 

marriage settlement to tenants for life to grant 
or renew leases for lives, provided that a right of 
re-entry is reserved upon such leases for non- 
payment of rent, is well executed by a lease for 
jives providing a re-entry in case the rent remains 
in arrears fifteen days, & there is no sufficient 
distresses on the premises. — Smith v. Jersey 
(Earl) (1821), 3 Bli. 290 ; 4 E. R, 610 ; sub nom. 
Smith v. Doe d. Jersey (Earl), 2 Brod. & Bing. 
473 ; 6 Moore, C. P. 332 ; 7 Price, 379, H. L. ; 
revag. S. C. avb nom. Doe d. Jersey (Earl) v. 
Smith (1819), 1 Brod. & Bing. 97, Ex. Ch. 
Annotations .* — Apld. Doe d. Shrewsbury v, Wilson (1822), 

6 B. & Aid. 868. Conid. Morris v. Rhydydefed ColUery 
Co. (1858), 3 H. & N. 473. Ee!d. Doe d. Harries v. Mores 
(1838), 8 L. J. Ex. 70 ; RuUand r. Doe d. Wythe (1843), 


12 M. & W. 355 ; Eno v. Eno (1847), 6 Hare, 171. Mentd. 

Colpoys V. Colpoye (1822), Jac. 451 ; Boys v. Williams 

(1831), 2 Russ. & M. 689 ; Doe d. Howell v. Thomas 

(1840), 1 Man. & G. 335 ; Bulteel v. Abinger (1842), 6 

Jut. 410 ; Shore v. Wilson (1842), 9 Cl. He Fin. 355 ; 

HeeUs v. Blain (1864), 18 C. B. N. S. 90 ; lie Grainger, 

Dawson v. Higgins, [1900] 2 Cb. 756. 

2516. .] — Testator by his will em- 

powered his devisee for life of real estate to demise 
& lease for twenty-one years, “so as upon such 
lease there were reserved & made payable, during 
the continuance thereof, the best improved yearly 
rent that could reasonably be had for the same, 
without taking any sum or sums of money by way 
of fine or income for or in respect of such lease or 
leases, & that in every such lease there should be 
contained a clause of re-entry for non-payment.” 
In exercise of this power, a lease was made for 
twenty -one years, to hold from Oct. 11, 1833, at 
the yearly rent of £903, payable by equal half- 
yearly payments, viz. on Apr. 0, & on Oct. 11, in 
every year, except the last half-year’s rent, which 
was thereby reserved & agreed to be paid on 
Aug. 1, next before the determination of the 
term : — Held : this lease was a valid execution 
of the power. — Rutland v. Dob d. Wythe (1843), 
12 M. & W. 355 ; 10 Cl. & Fin. 419 ; 152 E. K. 
1235, H. L. ; revsg. (1839), 5 M. & W. 688, Ex. Ch. ; 
re^tg. S. C. sub nom. Doe d. Wythe v. Rutland 
(1837), 2 M. & W. 001. 

Annotations: — Reid. Doe d. Hartridge v. Gilbert (1843), 8 

Jur. 37 : Doo d. HoT>klnson v. Ferrand (1851), 20 L. J. 

C. P. 202 ; Boyce v. Edbrooke (1903), 88 L. T. 344. 

2517. Period for re-entry different in 

power & lease.] — Coxe v. Day, No. 2408, ante. 

2518. .]--Doe d. Douglas v. 

Lock, No. 2495, ante. 

2519. AdmissiblRty In evidence of previous 

leases under power.] — Smith v. Jersey (Earl), 
No. 2515, ante. 

2520. Lease of reversion.] — Nugent v, Cuth- 
BERT (1822), cited, Sugden’s Law of Property, 
475, H. L. 

Annotation: — Distd. Davies v. Davies (1888), 38 Ch. D. 

499. 

2521. Power to lease on usual conditions — Lease 
following terms of former lease — Containing no 
clause of re-entry.] — Power in a wiU, to let such 
part of testator’s premises as had been usually 
granted, or demised, & were then in lease for any 
term of years, determinable on lives, to any persons 
for the like terms, & in like manner, & under the 
like rents, services, & conditions, as the same had 
been usually granted ; & the residue of the same 
premises unto any person for any term of years not 
exceeding twenty-one years in Y>ossesaion, at the 
best rent that could be reasonably gotten for the 
same ; so as that no such demise or lease should 
be made dispunishable of waste, nor without a 
condition of re-entry on non-payment of the rent 
or services thereby reserved, & so as each lessee 
should execute a counterpai’t of his lease : — Held : 
a lease made under this power, of lands, which 
were in lease at the time of the creation of the 
power, the second lease accurately following the 
terms of the former lease of the same land, was well 
executed under this power, though the second lease 
did not contain a clause of re-entry on non- 
payment of 40a. reserved in lieu of a heriot ; the 
first lease containing no clause of re-entry on non- 
payment of a like reservation. — Doe d. Bligh v. 
COLMAN (1822), 1 Bing. 28 ; 7 Moore, C. P. 271 ; 
130 E. R. 12. 

(g) Other Cases. 

2522. Power to lease lor term of years — Lease for 
longer term — Valid for authorised term.] — Where 
a person has power to lease for ten years, & he 
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Sect, 2 . — Powers of leasing : Suh-scct . 3, B, (f/).] 

Jease.s for twenty, it is good in equity for ten. — 
Pabky r. Brown (1663), Freem. Oh. 171 ; 22 
E. R. 1137 ; sttb 7iom. Parry v. Bowen, Nels. 87 ; 
3 Rep. Ch. 11 ; sttb nom, Pawcy v. Bowen, 
1 Cae. in Ch. 23, L. C. 

2523. .] — Tenant for life of 

estate, on which were mines opened, with power 
t-o let leases in possession for twenty-one years, 
reserving best rent, leases the mines, opened &; 
unopened, for twenty-six years, without reference 
t/O the power, before the oxpii'ation of a former 
lease, reserving ore as rent to him, his heirs, & 
assigns. The former lease shall be presumed 
surrendered. The lease shall bind the remainder- 
man for twenty-one years. — Campbell v. Leach 
(1775), 2 Amb. 740 ; 27 E. R. 478, L. C. 
Annotations: — Consd. Medwin t*. Sandhara (1789), 3 Swan. 

68 j. Refd. He Smyth, Ex p. Smyth (1818), 1 Swan. 

337 ; Moraran v. Milman (1862), 10 Hare, 279 ; DaJy v. 

Beckett (1857), 24 Beav. 114 ; Clegg v. Howland (1866). 

L. 11. 2 Eq. 160. 

2524. .] — By marriage settlement, 

husband has the wife’s estate for life, with power 
to grant leases for twenty-one years, but no longer. 
In breach of the power he grants a lease to A. for 
ninety-nine years, determinable upon lives. Wife 
sui’vives him, & conveys the fee to B. ; i in the 
conveyance is recited, the lease to A., wlio is 
recognised as then being tenant in possession of 
the estate, at the yearly rent reserved. 

B. brings ejectment against the assignees of the 
lease : — Held : the lease being void, A the recital 
being only matter of description, no demand of 
possession was necessary to sustain the action. — 
Doe d. Biggs v. White (1823), 2 Dow. & By. K. B. 
716 ; 1 L. J. O. S. K. B. 170. 

2525. Mines open unopened on estate — 

Lease of both at gross rent.j — Campbell v, Leach, 
No. 2523, ante. 

2526. Or lives — Lease for years determinable 

on lives.] — An estate, the greater part of which 
was in lease, either for ycai*s cei‘(aiii not exceeding 
twenty-one, or for longer terms of years deter- 
minable on lives, was settled on several tenants for 
life in succession, with remainders in tail ; with 
power to every tenant for life “ who should be 
entitled to the freehold of the premises or any 
part thereof, when he should be in the actual 
possession of the same, or any part thereof, from 
time to time, by indenture to make leases of all 
or any part or parts of the demesne lands, whereof 
he should be in the actual possession as aforesaid, 
for any term or number of years not exceeding 
twenty-one years, or for the life or lives of any one, 
two, or three pereon or persons ; so as no greater 
estate than for tliree lives be at any one time in 
beii^ in any part of the premises ; so as the 
ancient yearly rent, etc. be reserved ” ; — Held : 
the power only authorised either a chattel lease 
not exceeding twenty-one years, or a freehold 
lease not exceeding three lives ; & a lease by tenant 
for life for ninety-nine years determinable on lives, 
as it might exceed twenty-one years, was void at 
law, & was not even good pro tanio for the twenty- 
one years. — Roe d. Brune v, Prideaux (1808), 
10 East, 158 ; 103 E. R. 735. 

Annotations : — Befd. Oakley v. Monck (1866), L. II. 1 Exch. 

159 ; Smith r. Widlake (1877), 3 C. P. D. 10. 

2527. Freehold lease.] — Doe d. v. 

Davis (1845), 5 L. T. O. 8. 663. 

2528. “ Term not exceeding twenty-one 

years — Lease for twenty-one years — Determinable 
at option of lessee at certain periods.] — The trus- 
tees of a marriage settlement containing a power 
of leasing “ for any term or number of years not 


exceeding twenty-one years,” agreed to grant a 
lease of the mansion-house & grounds for a term 
of twenty-one years, determinable at the option 
of the lessee at the end of the first seven or four 
yeai*s of the term : — Held : such a lease was 
within the power. — Edwards v, Millbank (1859), 
4 Drew. 606 ; 29 L. J. Ch. 45 ; 7 W. R. 651 ; 62 
B. R. 232. 

Annotation : — Consd. H. v. Bird, [1909] 1 K. B. 827. 

2529. Lease for shorter term.] — Easton 

r. Pratt. No. 2450, ante, 

2530. Power to lease with usual & reasonable 
covenants — Covenant for lessor to rebuild if 
premises blown down or burned.] — Under a power 
to a tenant for life to lease for years, reserving the 
usual covenants, etc., a lease made by him, con- 
taining a proviso, that in case the premises were 
blown dovTi or burned, the lessor should rebuild, 
otherwise the rent should cease, is void ; the 
jury finding that such covenant is unusual. — 
Doe d. Eixijs & Medwin v. Sandham (1787), 1 
Term Rep. 705 ; 99 E. R. 1332 ; subsequent pro- 
ceedings, sub nom, Medwin v, Sandham (1789), 3 
Swan. 685. 

Annotations: — Refd. Haro v. Groves (1796), 3 Anst. 687. 

Mentd. Maclae v. Sutherland (1854), 3 E. & B. 1. 

2531. Usual covenants of district— Cove- 

nant by lessor to repair.] — Under a power to lease 
for twenty-one years rc‘serving the best rent, so 
as the lease should not contain any clause whereby 
authority should be given to the lessee to commit 
waste, or whereby he should bo exempted from 
punishment for committing waste, & so as such 
lease should contain such other conditions, cove- 
nants, & restrictions, as were generally inserted 
according to the usage of the counties whore tli(‘- 
premises were : — Held : a lease was good, though 
the lessor thereby took the repairs of the mansion 
house, excepting the glass windows, on himself, 
<fc covenanted that if ho did not repair it within 
three months after notice, the tenant might 6c 
deduct the charges out of the rent reserved to the 
lessor, & though the lessor covenanted, in con- 
sideration of a large sum to be laid out by the lessee 
in the repair of the premises in the first instance, 
to renew during his, lessor’s. Life at the request of 
the lessee, his exors., etc., on the same terms, 
because this covenant only bound the lessor liini- 
self, & if the best rent were not reserved upon 
such renewal, the lease would be void against the 
remainderman. — Doe d. Bromley^ v. Bettison 
(1810), 12 East, 305 ; 104 E. R. 119. 

Annotations: — Distd. YeUowly v, Gower (1855), 11 Exch. 

274. Consd. Gafl Light & Coke Co. v. Towse (1887), 

35 Ch. D. 519. Refd. Moore v. Clench (1875), 34 L. T. 

13. 

2532. Proviso for re-entry If rent twenty 

days In arrear — Former period twenty-one days.] — 

Doe d. Douglas v. Lock, No. 2495, ante, 

2533. Proviso for re-entry if no distress on 

premises — Former proviso if no overt distress.] — 
Doe d. Douglas v. Lock, No. 2495, ante, 

2534. Power to add lives — Or exchange lives— 
Construction of power.] — Under a devise of seven 
different estates to a sister, brothers, & nephews, 
respectively, one to each stock, including as to 
six of the estates, three several lives in succession 
on each estate, & as to the seventh, which in the 
first instance was only limited to two persons for 
life in succession, giving those two a power “ to 
add another life or lives to make three in like 
manner as after mentioned, for other persons to 
do the same ” ; & then giving this general power 
** that when Sc so often as the lives on either of 
the estates before given shall be by death reduced 
to two, that then it shall be in the power of the 
person or persons then enjoying tne estate or 
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estates to renew the same with the person or 
ersons to whom the revenue thereof shall belong 
y adding a third life in such estate, <& paying 
such reversioner two years purchase for such 
renewal ; & also to exchange either of the two 
lives on payment of one year's purchase ” : — 
HelcL : this power of renewal only authorised the 
addition of one life to the three on each estate, & 
of making one exchange of a life. — Doe d. Hard- 
WICKE V, Hardwicke (1809), 10 East, 549 ; 103 
E. R. 884. 

Annotation : — Reid. Swinburno v, Mllburn (1884), 9 App. 

Cos. 844. 

2536. Power to lease by deed — Parol lease.] — 

Under a parol demise from year to year, by a 
tenant for life, with power to lease by deed, etc., 
the interest of the lessee determines with the life 
of the lessor, & the rent is apportionable. — Re 
Smyth, Ex p. Smyth (1818), 1 Swan. 337 ; 30 
E. R. 412, L. C. 

Annotation: — Befd. Bro\Mio v. Amyot (1844), 3 llaro, 173. 

2536. Power to lease without Impeachment of 
waste— Condition in lease to pay ten pounds per 
acre for ploughing up pasture land.] — A lease 
granted by virtue of a i^ower enabling tenant for 
life to make leases without impeachment of waste, 
('ontained a proviso that the tenant should pay a 
further rent of £10 per acre for ploughing up 
pasture land or for managing the farm contrary 
to the covenants. In an action to recover the 
penalty, a motion in arrest of judgment on the 
ground that this amounted to a licence to commit 
waste, w'as disallowed. Qu. : whether the above 
reservation wiis a rent or a penalty. — Bringloe 
V. (1 GODSON (1839), 8 Scott, 71 ; suhsequeiit pro- 
ceedmgs, 5 Bing. N. C. 738. 

2537. Covenant by lessee not to plough up 

pasture — Except on system employed by life 
tenant.] — Doe d. Uopkinson v. Ferrand, No. 
2187, ante, 

2538. Covenant in lease that lessor shall do 

repairs.] — By a settlement made in 1810, S., in 
contemplation of his marriage, conveyed certain 
I’oal estates to trustees to his own use until the 
marriage, & after the mairiage to the trustees their 
oxors., administrators, & assigns, for the term of 
five hundred years without impeachment of waste 
upon certain trusts, & immediately after the expira- 
tion or sooner determination thereof, & in the 
meantime subject thereto, to the use of S. for life, 
without impeachment of waste, with remainder 
to certain other uses. It was also provided by the 
deed, that it should be lawful for S. during his life, 
from time to time, by deed either referring to or not 
referring to the pow er, to demise the real estate for 
any term not exceeding twenty-one years, so that 
there should be reserved the best or most improved 
yearly rent, to be incident to the immediate 
reversion of the hereditaments so demised, that 
could bo obtained for the same, & so that the lessee 
was not by any clause or words therein to be con- 
tained made dispunishable for waste, or exempted 
from punishment for committing waste. The 
marriage took place, & 8. afterwards, by deed, 
leased the premises to deft, for twelve yeai’s. By 
the lease which did not refer to the deed of settle- 
ment, the rent was reserved to 8., his heirs & 
assigns ; it contained a covenant by the lessee 
to repair a blacksmith’s shop, & all the glass & 
leadwork of the windows of the messuages, & all 
doors, etc., the lessee being allowed sufficient 
bricks, etc., for the repairs, & to yield up the 

remises so repaired at the end of the term to S., 
is heirs & assign ; there was also a covenant by 
8. that ho would repair all the messuages, houses, 
outhouses, edifices, & buildings except in respect 
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of repairs thereinbefore covenanted to bo done by 
deft. S. died before the expiration of the term. 
In an action by the trustees against the lessee for 
a bre^h of the covenants of the lease, in not 
repairing the premises ; — Held : the lease was not 
in pursuance of the power, & void as between the 
trustees & the lessee, because the condition as to 
the rent being reserved incident to the immediate 
reversion was not performed, for the rent was made 
payable to “ S., his heirs & assigns,” & 8. had no 
legal reversion, & because the lease contained an 
implied exemption from punishment for per- 
missive waste. — Yellowly v. Gower (1855), 11 
Exch. 274 ; 24 L. J. Ex. 289 ; 150 E. R. 833. 
Annotation: — Refd. Davies v. Davies (1888), 38 Ch. D. 

499. 

2539. Power in lease to dig & use stones, 

etc., for colliery & buildings.] — ^An indenture of 
settlement contained a power for the tenant for 
life to lease for lives certain hereditaments to any 
person willing to build houses thereon. Also a 
power to lease for sixty-three years the coal mines 
under the lands ‘‘ with all such powers, authorities, 
accommodations, liberties, & privileges as shall 
be necessary or are usually contained in leases of 
collieries or mines in the coimty, place, or neigh- 
bourhood where the collieries intended to bo 
demised are or shall be situate, for seeking, winning, 
working, drawing, taking, & carrying away the 
coals ; so as the lessees be not made dispunishable 
for waste by any express words therein contained. 
In execution of tliis power the tenant for life 
granted a lease which contained a power for the 
lessee ” to erect, build & construct, k, set up in & 
upon the mines, lands & premises, all sucli engine 
houses, macliine offices, counting houses, ware- 
houses, store rooms, workshops, wor km en’s 
cottages, huts, etc., erections, buildings k accom- 
modations as shall be bond fide necessary or proper 
for or in the due prosecution k carrying on of the 
works.” There was also a power to dig & use 
stones, slate, brick earth k materials in any part 
of the land which should be required for the 
collieries or for any buildings thereby authorised 
to be made in the exercise of any power thereby 
granted. Ejectment having been brought to 
recover possession of tlie coal mines on the ground 
that the lease was not a due execution of the power, 
the jury found that a power to build cottages in 
places convenient with reference to the works 
was both necessary & usual in leases of collieries 
in the neighbourhood : — Held : the lease was not 
in excess of the power ; the le.ise was not void on 
the groimd that the power to build was in violation 
of the provision in the settlement that the lessees 
should not be made dispunishable for waste. — 
Morris v, Rhydydeied Colliery Co. (1858), 3 
n. & N. 885 ; 28 L. J. Ex. 119 ; 32 L. T. O. 8. 
163 ; 5 Jur. N. 8. 439 ; 7 W. R. 95 ; 157 E. R. 
726, Ex. Ch. 

AnnotcUion : — Consd. Re Reveley’s S. E. (1863), 32 L. J. 

Ch. 812. 

2540. Power to lease for twenty-one years at best 
rent without waste — Lease of part with sporting 
rights over rest.] — Estates, hereditaments, k pre- 
mises were devised to R. for life with power to the 
tenant for life to make any lease of the several 
estates, hereditaments, k premises, or any part or 
parts thereof, for twenty-one years, reserving the 
most improved yearly rent with a condition for 
re-entry on non-payment, so that there should bo 
no clause giving the lessee power to commit 
waste, & so as the rent should be incident to, & 
go along with, the reversion ; — Held : this power 
did not authorise a lease of part of the land with 
liberty to sport over the rest. — D ayrell v. Hoars 
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Sect. 2. — Powers of leasing: Sub-sect. 3, B. (g) ; 
sub-sect. 4. Sect. 3.J 

(1840), 12 Ad. & El. 356 ; 4 Per. & Dav. 114 ; 0 
L. J. Q. B. 299 ; 113 E. R. 847. 

Annotations: — Distd. Brown v. I^eto, [lUOOJ 2 Q. B. G53. 

Apprvd. lie Gladstone, Gladstone v. Gladstone, [1900] 2 

Ch. 101. Refd. Jegon v, Vivian (1865), L. U. 1 C. P. 

9 ; lie Nowell & Nevill’s Contract, [1900] 1 Ch. 90 ; 

Jte JUitland’s S. E., llutland v. Bristol, [1900] 2 Ch, 206 ; 

Re Chaplin He Staflordshlro I’otterios Waterworks Co/s 

Contract, [1922] 2 Ch. 824. 

2541. Lessee to execute counterpart — Execution 
not contemporaneous with lease.] — Fryeh v. 
Coombs, No. 2196, ante. 

2542. ^ase by way of mortgage.] — G., a tenant 
for life in a marriage settlement, was thereby 
empowered to make leas('s for lives of lands in 
Ireland, at the best rent, without fine, & a power 
was also given, willi the consent of trustees, to 
raise any sum of money. The trustees, in pur- 
suance of the power, consent that G. should, by 
mortgaging all or any part of the lands, or in any 
other manner he should think fit, raise any sum 
of money not exceeding £5,000. 

Under tliis t)ower & consent G., in consideration 
of £300 & a rent, grants to V. part of the lands in 
settlement upon a lease for lives. The ^‘ant, & a 
receipt expressing that the £300 was raised under 
the power and consent as part of the £5,000, were 
duly registered. 

Before, & at the date of tliis grant, V. was the 
soh\ of G., who was involved in litigation, & in 
distress. 

The rent, with the premium calculated at six per 
cent., were considerably short of the annual Vidue 
of the lands. 

Upon a bill, by a tenant in remainder under the 
settleiiumt, to set aside th(i lease, <Sc on appeal : — 
Held : the leas(‘ was a good execution of the iiower 
to raise money ; but void, as obtained by a solr. 
from his client, in circumstances of embarrassment, 

at an undervalue. — Ward v. IIartpoi.e (1776), 
3 Bli. 470 ; 4 E. R. 671, H. L. 

2543. .] — M., who died in 1831, settled cer- 

tain real estates, & empowered the tenant for life 
thereof to grant leases of the mines therein for 
such term or number of years, & under & subject 
to such rents or reservations & agreements as to 
such tenant for life should seem reasonable Sc 
proper. 

In 1843 L., the first tenant for life, demised to 
C. the collieries comprised in a lease made in 1829, 
wliich expired in 1848, with powers to work, etc., 
“ except as in the indentm'e of lease was excepted,’' 
for ninety-nine years at a peppercorn rent, subject 
to redemption on payment of £(>,000 & interest : — 
Held : the mtge. of 1843 was a valid exercise 
of the leasing power. — Mostyn v. Lancaster, 
Taylor v. Mostyn (1883), 23 Ch. D. 583 ; 52 
L. J. Ch. 848 ; 48 L. T. 715 ; 31 W. R. 686, C. A. 

2544. Power to lay out land as roads & to lease — 
Grant of right of way to particular lessees.] — A 
private estate Act, enabling tenants for life to 
grant building leases, empowered the lessors to 
lay out & appropriate any part of the land autho- 
rised to be leased, as & for a way, street, square, 
passage, or sewer, or other conveniences for the 
general improvement of the estate & the accom- 
modation of the tenants & occupiers : — Held : 
exclusive private rights of way over land so appro- 
priated for a way, might be granted to particular 
lessees, as such appropriation did not confer a 
right of user by aU the tenants & occupiers. — 
White v. Leeson (1859), 5 H. & N. 53 ; 29 
L. J. Ex. 105 ; 1 L. T. 189 ; 24 J. P. 24 ; 5 Jur. 
N. S. 1361 ; 8 W. R. 137 ; 157 E. R. 1097. 

2545. Power to lease mines Sc pay profits to 


trustees for investment — Lease for sixty years — 
Power construed as restricted to life tenancy.] — 

A gift of a power to lease mines & minerals, follow- 
ing the gift of a life estate in the real property 
of which they form part, though expressed in 
general terms, does not of necessity imply a power 
in the tenant for life to make a lease exceeding the 
term of his own life. A. devised his estates to his 
daughter for her life, without impeachment of 
waste, & then to her issue, male & female, <& in 
default of such issue, over. The wiU gave the 
daughter, or any person in possession under the 
limitations in the will, power to work or to make 
a lease of the mines. Hhe was to receive & pay 
over to trustees the rents & profits of the mines, 
wliich were to be applied to the purchase of other 
estates, of which she was to receive the rents for 
her own life. While in possession she made a 
lease, reciting the will &; granting a term of sixty 
years : — Held : the lease was not warranted by the 
power, for on the whole will it appeared to be the 
intention of testator to restrict her to making a. 
lease for her own life only. — Vivian v. Jeuon 
(1868), L. R. 3 11. L. 285 ; 37 L. J. P. 313 ; 19 
L. T. 218, IT. L. ; 8. C. snh nom. Jeoon v. 

Vivian (1867), L. R. 2 0. P. 422, Ex. Oli. 
Annotation : — Refd. Re Aldam’s S. E., [1902] 2 Ch. dO. 


Sub-sect. 4. — Extinguisibvient and Suspension 
OF Power. 

2546. Forfeiture of life Interest.] — Harvey’s 
Case {(yirca 1586), 4 Leon. 161 ; 74 E. R. 794. 

2547. .] — By settlement of 1712 a house 

called B. part ()f the manor of H. was settled 
upon the settlor’s nephew for life, remainder to 
the fii*st Sd other sons in tail, with divers rcmaind(*rs 
over. By indenture in 1722, the brother of the 
settlor settled tlie remainder of the manor upon 
his son, nephew of the first settlor, for life, re- 
mainder to W. his first son, then born, for life ; 
remainder to his first & other sons in tail mal(j ; & 
a term was created by this deed to raise £4,000 
for the daughters of W. & there was a proviso in 
the deed, that in case W. or such one who should 
come into possession of the manor should, within 
seven years, convey B. to the same uses as the 
manor was limited he should have a power of 
making a jointure ; but if ho should refuse or 
neglect so to do, all the uses limited of the manor, 
subsequent to his estate for life, should cease ; 
there was also a proviso by which W. was entitled 
to make leases, for the benefit of his daughters or 
yoimger sons. 

F., the grandson, took possession of B. & 
afterwards of the manor, & lived several years, 
but did not settle B. to the uses of the deed of 
1722, but suffered a recovery of it, & disposed of 
it by will ; & did not execute the power of jointur- 
ing, but chai'ged the term with £4,000 for his 
daughters & executed the power of leasing for 
their benefit. 

The bill was to have B. conveyed to the uses of 
the deed of 1722, or to have the leases declared 
void, & the execution of the power bad, or for a 
compensation to the amount of the charges on 
the manor of H. ; — Held : this was not a case of 
election ; &, as upon neglect of settling B. to the 
same uses, only the estate subsequent to W.’s 
estate for life were made void, & the powers, 
though subsequent in the order of the deed, were 
annexed to the estate for life the execution thei'eof 
ought not to be set aside. — ^Freke v. Barrington 
(Lord) (1791), 3 Bro. C. C. 274 ; 29 E. R. 533. 
Annotation : — Refd. Lewis r. Freke (1794), 2 Ves. 507. 
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2648. Grant of lease outside power.] — A.-G. v, 

Gradyix (1721), Bunb. 92 ; 145 E. R. 607. 

2649. Assignment or mortgage of life estate.] — 

Vincent v. Ennys (1730), 2 Eq. Cas. Abr. 665 ; 

22 E. R. 559. 

Annotation Refd. Wttlmottley v. Butterworth (1835), 4 
L. J. Ch. 253. 

2560. -.] — If a tenant for life with power to 

grant leases in possession for twenty-one years at 
the best rent convey his life estate to trustees to 
pay an annuity for his life, & the surplus to him- 
self, the power is not thereby extinguished, but 
he may still grant a lease agreeable to the terms 
thereof. — R en v. Bulkeley (1779), 1 Doug. K. B. 
292 ; 99 E. R. 189. 

Annotations Reid. Wulraesley v. Butterworth (1835), 4 
N C* 726 ’ Bringloe v. Goodson (1838), 4 Bing. 

2551. Reservation of power by tenant for 

life — With consent of grantee.] — Long v. Rankin 
( 1822), Sugden on Powers, 8th ed. 895, 11. L. 
Annotations :-~Apld. Walmesley v. Butterworth (1835), 4 

h. J. Ch. 253 ; Alexander v. AIUls (1870), 6 Ch. App. 
124. Refd. Bringloe v. Goodson (1838), 4 Bing N. C. 
726 ; Simpson v. Bathurst, Shepherd v. Bathurst (1869), 
5 Ch. App. 193 ; Ilardaker v. Aloorhouso (1884), 53 L. J. 
Ch. 713 ; Lonsdale v. Lowther, 11900] 2 Ch. 687 ; Parr 
V. A.-G., 11926] A. O. 239. 

2552. Bankruptcy of tenant for life.] — 

Pltf. executed a post-nuptial settlement whereby 
he conveyed certain freehold hereditaments, the 
legal estate in which were outstanding, to a trustee 
upon trust to pay the rents, issues, profits to 
pltf.’s wife during her life, & after her death to 
pltf. during his life, & after tlit) death of the sur- 
vivor for the benefit of their children. The settle- 
ment contained a power to pltf. during his life, &> 
after his deatli to the wife during her life, Ac after 
the death of the smwivor to the trustee, to renew 
leases for lives, Ac lake fines on i*enewals, but so 
that the usual rents were still reserved. Idtf. 
subsequently assigned his interest under the settle- 
ment to B. by way of mtge. The trustee of the 
settlement disputed the right of pltf. to take the 
fines for fiis own benefit, claiming them on behalf 
of the wife. Pltf. accordingly fded a bill against 
the trustee, Ac B., pi'aying that he might be de- 
clared entitl'd to take the fines on renewals of 
leases for liis own benefit. After the filing of the 
bill pltf. became bkpt., Ac his assignee obtained a 
supplemental order to carry on the suit : — Held : 
(1) on the construction of the settlement pltf. was 
entitled to take the fines on renewals for his own 
benefit ; (2) inasmuch as the legal estate was out- 
standing Ac beyond pltf.’s control, Ac the trustee 
had interfered witli his power of gi'anting leases, 
he was entitled to bring a suit in equity for 
declaration of his right ; (3) the power of granting 
renewed leases was not extinguished or suspended 
either by the assignment of pltf.’s interest by way 
of mtge. or by his bkpey. — S impson v. Bathurst, 
Shepherd v. Bathurst (1869), 5 Ch. App. 193 ; 

23 L. T. 29 ; 18 W. R. 772, L. C. 

Annotations : — As to (3) Refd. Re Cowin, Cowin v. Gravott 
(1886), 33 Ch. D. 179 ; Re Bodlugfcld & Ilurring’s Con- 
tract, [1893] 2 Ch. 332. 

2553. Assignment of term to raise portions.] — 

An estate was settled on A. for life, with power to 
charge it with an annuity for her husband, & 
portions for their younger children, Ac to grant 
leases. A. granted the estate to trustees for five 
hundred years, on trust, if she should so direct, 
to raise portions by mtge. or sale : — Held : the 
term, till called into operation, was subservient to 


the leasing power, Ac was no answer to an eject- 
ment by a lessee holding imder a lease granted 
subsequently to the settlement. — Doe d. Courtail 
V. Thomas (1829), 9 B. Ac C. 288 ; 4 Man. Ac Ry. 
K. B. 218 ; 7 L. J. O. S. K. B. 214 ; 109 E. R. 107. 
Annoiaiions : — Refd. Doe d. Rogers v. Rogers (1833), 5 
B. & Ad. 755 ; Wortham v. Pomberton, Newenham v. 
Pemberton (1847), 1 De G. & Sm. 644. Mentd. Doo d. 
Egremont v. Date (1842), 11 L. J. Q. B. 22U. 


Sect. 3.— OTHER POWERS. 

2554. Whether execution of power valld—Power 
to charge — Assignment of life Interest for small 
consideration.] — A feme covert having a power 
under her marriage settlement to create a term, Ac 
to raise money after the death of her husband, Ac 
being in distress, executes that power in the 
lifetime of her husband, Ac assigns her interest for 
a trifling consideration. The judges, upon a case 
sent to them, were of opinion it was a good execu- 
tion of the power, Ac so this ct. held it, on the 
judge’s certificate. — Sutherland (Countess) v. 
Nortiimore (1729), 1 Dick. 56 ; 21 E. K. 188. 
Annotation: — Refd. llanbury v. Butemau, [1920] 1 Cb. 

313. 

2555. Necessity for reference to deed 

creating power.] — (1) Where a person having a 
power to charge an estate with £2,000 after the 
death of his wife gives Iut £1,000 payable with 
interest tliree months after his own death : — 
Held : the gift of the £1 ,000 was a good execution 
of the power though it could not be raised at the 
time appointed ; & the interest could not be made 
good until it amounted to £2,000, for that would 
be to charge the estate with the principal sum of 
£2,000. 

(2) If a man has a power to charge an estate, 
it is not necessary, in the execution of it , he slioukl 
refer to the deed out of which the pow(‘r arises ; 
for in a et. of equity it is (‘nougli that his intent 
appears. Ac if in the execution he Hulliciently 
describes the estate he had a power to charge, the 
estate is certainly bound, especially where the 
person charging is a purchaser of tlie power 
(Lord Hardwicke, C.). — Rrobert v. Clifford 
(1739), West temp. Hard. 638 ; 27 E. R. 3, L. C. 

2556. Prior limitations overreached.] — 

Power by marriage settlenif'nt to tlu' husband to 
charge not confined to the immediately preceding 
limitation of tlie reversion to him ; — Held : to 
overreach all the prior limitations. Consimetion 
of a charge by will, if the reversion should never 
fall to the testator, viz. if it should not come to 
him personally, in his life ; the charge therefore 
effectual, though the reversion came to his lieir. — 
Stackhouse v. Barnston (1805), 10 Ves. 453 ; 32 
E. R. 921. 

Annotations : — Refd. Cuplt v, JackHon (J821), M'CIe. 495. 

Mentd. Cbolmondeley v. Cliuton (1820), 2 Jac. & W. 1. 

2557. Except by way of sale — Charge 

by way of mortgage excluded.] — A prohibition 
against raising a charge by sale ; — Held : to pre- 
vent its being done by mtge. 

Devise of real estates to trustees in fee, upon 
trust, “ out of the rents, issues, Ac profits ” thereof, 
to pay two annuities. “ Ac by same ways Ac means, 
or by such other ways & means, except a sale or 
sales, as they may tliink proper, to levy Ac raise ” 
sufficient to pay off the charges on the estate. 
Subject to the trusts aforesaid, to A. for life, with 


PART XII. SECT. 3. 

g. Whether execiUion of power valid 
— Power to charge .] — Where there was 
a power to charge a freehold eetate 


“ by any deed or deeds, writbig or 
writings, or by last will & testament 
duly attested, with £2,000 for any 
purpose the donor pleased, the donor 


by a codicil referring to the power, 
but executed in the presence of two 
witnesses in order “ to provide for his 
faithful servants A. & 1*.,” gave He 

A A A 2 



724 


Settlements, 


Sect, 3. —Other powers,] 

remainders over: — Held: the trustees could not 
raise the charges either by sale, by mtge., or by 
leases on fines, but that they must be raised out 
of the rents & the profits of timber & mines, the 
trustees exercising a discretion, so as not to exhaust 
the whole income, & leave nothing for the tenant 
for life. — ^Bennett v, Wyndham (1857), 23 Beav. 
521 ; 20 L. T. O. S. 138 ; 3 Jur. N. S. 1143 ; 5 
W. R, 410 ; 53 E. R. 205 ; on appeal (1802), 4 
De O. ¥, & J. 259, L. JJ. 

Annotations : — Consd. He Allan, Havelock v. Havelock 
(1881), 17 Ch. H. 807. Apld. Rc Tyrell, Tyrell v. Wood- 
house (1900), 82 L. T. C75. Refd. Rc llaybould, Ray- 
bould V. Turner, [1900] 1 Ch. 199. 

2558. Given by will to tenant for life — 

Death before testator.] — A power of charging the 
inlieritance given under a will to a tenant for life, 
who dies before testator, cannot be exercised by 
such tenant for life under Wills Act, 1837 (c. 26), 
s. 33. — Geiggs V, Gibson, Maynard v, Gibson 
(No. 2) (1866), 35 L. J. Ch. 458 ; 14 W. R. 538. 
Avnotahon : — Refd. Re Walker, Walker v. Duncombo, 

[1901] 1 Ch. 879. 

2559. Power to raise money — After death 

of wife— Gift to wife after death of donee of power.] 

— PROBERT V, Clifford, No. 2555, a?it€, 

2560. Annuity charged on estate till 

certain sum paid off — No reference to power.] — 

A tenant for life, having a power to raise a sum of 
money, jpanted an annuity charged on the settled 
estates till a certain sum should be paid off, with- 
out, in the annuity deed, referring to the power : — 
Held : this, under the particular circumstances 
of the case, was a good, though an informal, 
execution of the power. — Marnell v, Blake 
(1816), 4 Dow, 248 ; 3 E. R. 1153, li, L. 

Annotation: — Refd. Miiichin v. Mlnchin (1871), 19 W. R. 
993. 

2561. By mortgage annuity or other- 

wise — Sale by tenant for life.] — ^A. being tenant in 
tail of an estate, in remainder expectant on the 
death of B., entered into arts, on liis maiTiage, by 
which, after reciting that it had been agreed that 
the estate should, subject to B.’s life interest 
therein & to the raising, by mtge. or otherwise, of 
any sum or sums not exceeding £15,000 for A.’s 
use, be settled to the uses thereinafter expressed, 
he covenanted that he would, subject to the 
raising, by any ways or means & at any time or 
times he should think proper, of the sum or sums 
before-mentioned, by mtge., annuity or otherwise, 
for liis own benefit, & to any deed or deeds he 
might make for securing the repayment thereof & 
interest, do all necessary acts for settling the estate, 
subject to B.’s life interest, in the manner agreed 
upon : — Held : A. was authorised to raise the 
£15,000 by sale ; & he was justified in selling his 
interest in remainder in the whole of the estate, 
as the £15,000 was nearly the full value of such 
interest. — Tasker v. Small (1836), 6 Sim. 625 ; 
Donnelly, 82 ; 5 L. J. Ch. 321 ; 58 E. R. 728 ; on 
appeal (1837), 3 My. & Cr. 63, L. C. 

Annotations : — Mentd. Roberts r. Marchant (1843), 13 L. J. 
Ch. 56 ; Cntts v. Thodey (1844), 2 L. T. O. S. 474 ; Ncl- 
thorpe V. Holgate (1844), 1 Coll. 203 ; West Midland Ry. 
V. Nixon (18(53), 1 Hem. & M. 176 ; Bird v. G. E. Ry. 
(1865), 19 C. B. N. S. 268 ; De Hofirhton v. Money (1866), 
2 Oh. App. 104 ; Aberaman Iron Works v. Wlckens 
(1868), 4 Ch. App. 101 ; Fenwick v, Bulman (1869), L. R. 
9 Eq. 165 ; Lumloy v. Timms (1873), 28 L. T. 157 ; I. R. 
Comrs. V. Angnis, Same v, Lewis (1889), 23 Q. B. D. 579 ; 
Richards v. Pryse, [1927] 2 K, B. 76. 


2562. For benefit of grandchildren of 

settlor — Exercise by parents on death of settlor.] — 

C., before the marriage of Ids daughter, conveyed 
ceHain lands to the use of himself for life, with 
remainder to trustees for a term of two hundred 
years, upon trust for securing a rentcharge of 
£100 per annum to the husband & wife for their 
joint lives, & the life of the survivor ; & from & 
after the expiration or sooner determination of 
that term, & in the meantime subject thereto & 
to the trusts thereof, to the use of other trustees 
for a term of one thousand five himdred years, 
with remainder to C. in fee. The trusts of the 
one thousand five himdred years’ term were 
declared to be as follows : That the trustees should, 
after the decease of C., but subject & without 
prejudice to the yearly rentcharge & the remedies 
for securing the same, by mtge. or sale or other 
disposition of the settled estates, or out of the 
rents thereof, levy & raise £2,600, in trust for all & 
every the child & children of the marriage, or such 
one or more of them, exclusive of the others, & 
in such shares, etc., & with such annual or other 
sums of money for the maintenance of such children 
from & after the decease of C., as the pai’ents 
should by deed appoint : — Held : that the one 
thousand five himdred years’ term did not wait 
for its commencement until the death of the sur- 
vivor of the husband & wife, but commenced at 
the deatl) of 0. ; &; therefore it was competent to 
the parents after the death of C., by deed executed 
in piu’huance of their power, to direct an annual 
sum to be raised out of the estates for the 
maintenance of theii’ childrem born & to be born. 
— Gough v, Andrews (1844), 1 Coll. 59 ; 2 
L. T. O. S. 475 ; 8 Jur. 305 ; 63 E. R. 321. 

2563. Power to enfranchise & convey to 

customary tenants — Conveyance to » one equitably 
entitled — Erroneously admitted without surrender.] 
— Scmhle : power to a tenant for life lord of a manor 
to enfranchise, & for that purpose to convey the 
freehold to the customary or copyhold tenants, 
authorises a conveyance of the freehold to one 
who is equitably entitled, & has been erroneously 
admitted without a previous surrender by his 
trustee. — W ilson v, Allen (1820), 1 Jac. & W. 
611 ; 37 E. K. 501. 

Annotations : — Refd. Ecm’I. CorarH. v. L. & S. W. Ry. (1854), 

2 i\ L. R. 1796 ; Minton v, Klrwood (1868). 3 Ch. App. 

614. Mentd. Cooper v, Norfolk Ry. (1849), 3 Excu. 

546 ; McNiro v. Kay (1856), 28 L. T. O. S. 20 ; Flood v, 

Pritchard (1879), 40 L. T. 873. 

2564. — — Power to lay out money In freehold 
land & fee simple & inheritance thereof — Purchase 
of fixed rentcharge — Purchase of freehold subject 
to one thousand years term.] — By a private Act, 
money was directed to be laid out in the ijurchase 
of freehold lands, tenements, or hereditaments, & 
tlie fee simple & inlieritance thereof, which might 
be approved by this ct. : — Held : ( 1 ) the purchase 
of a fixed rentcharge was not a proper investment ; 
(2) the purchase of a freehold estate, subject to a 
term of one thousand years, at a fixed rent, was 
equally objectionable . — Ex p, Gartside (1837), 6 
L. J. Gh. 266, L. C. 

2565. Power of sale & exchange to trustees 

— Conveyance In exchange by tenant for life — 
Execution of deeds to bring transaction within 
trustees’ power.] — A. being entitled under Ids 
marriage settlement, to a life interest in certain 
freehold estates, with remainder to the use of 
trustees for a term of one thousand years, to secure 


bequeathed £2,000 to trufltoea, etc. : 
— Held : the power was not well exe- 
cuted. — Cooke v, Nunn (1836), 4 
It. L. Rec. N. S. 136.— IR. 

h. .] — Simpson V. 


VAN (1843), 3 Dr. 8c War. 448.— IR. 

k. X — Fosberby V. Smith 

(1856), 5 I. Ch. R. 321.— IR. 

l. — Gorman v. Byrne 

(1858), 8 I. C. L. R. 394.— IR. 


] — Reddik’s Trus- 
tees V. Lindsay (1890), 17 R. (Ct-. of 
Sees.) 668 ; 27 Sc. L. R. 614.-H5COT. 

n. .1 — Stewart v. Waixbridoe 

(1867), 14 U. C. R. 312.— CAN. 
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a jointure & portions, with remainder to himself 
in fee, conveyed part of the lands to B. in fee, in 
exchange for other lands. B.’s heir afterwards 
having contracted for the sale of the land, the 
purchaser refused to complete the contract, on 
the ground that A. had no power to exchange the 
lands in fee The vendor then procured the 
execution of certain deeds, with a view of bringing 
the exchange within the terms of a power of sale 
&; exchange, given to the trustees under the settle- 
ment : — Held : under these circumstances, & 
likewise on the ground that the after-executed 
deeds were grossly inaccurate, the purchaser was 
not bound specifically to perform the agree- 
ment. 

Semhle : the after-executed deeds, although the 
surviving trustee of the marriage settlement was 
a party to them, did not make the transaction 
between A. & B. a due execution of the jjower. — 
COWGILL V. OXMANTOWN (LORD) (1889), 3 Y. 

C. Ex. 369 ; 3 Jur. 313 ; 100 E. K. 745. 

Annotation : — Distd. Garnett v. Acton (18G0), 28 Beav. 

333. 

2566. Power to exchange for lands of equal 

value — Inadequacy of value.]— P errand v, 
Wilson, No. 1800, ante. 

2567. Power to substitute lands with con- 

sent of trustees — Consent to be signified by deed — 
Conveyance executed by trustees subsequent to its 
date.] — E. being the tenant for life under a settle- 
ment of certain estates, had power to release tlie 
settled estates from certain charges by the sub- 
stitution of other lands, which, however, was only 
to take phice with the consent of the trustees of 
two separate terms, “ to be signified by some deed 
to bo duly executed by them respectively, not 
otherwise.” In 1857, E. having agreed to sell a 
I>ortion of the settled estates called M. to pltf., 
conveyed same to liim by a deed to which the two 
trustees were both made parties, as giving their 
consent to a substitution of other proiierty, but 
the execution by one of them was under a power of 
attorney dated six weeks after the deed, & th(‘ 
other did not execute it till nine months after its 
date. Pltfs. having subs<‘quently agreed to sell 
the yiropei'ty called M. to deft., the latter objected 
to the title, on the ground that this was not a 
good execution of the power, but pltf. having pro- 
duced an affidavit showing that the tmstees had 
seen the draft of the dei'd before its execution, 
were acquainted with tlie whole intended trans- 
action : — Held : due execution had been suffi- 
ciently shown, & deft, was bound to accept the 
title. — Offen V. Harman (1859), 1 De G. F. J. 
253 ; 29 L. J. Ch. 307 ; 1 L. T. 315 ; 0 Jur. N. S. 
487 ; 8 W. K. 129 ; 45 E. R. 355, L. JJ. 

2568. ‘‘ Same power of leasing, selling ex- 
changing as In will ** — Power in will for trustees to 
sell & exchange only — Life tenant’s powers same 
as trustees.] — Testatrix, by her will, declared, 
that every person thereby made tenant for life 
should have such & the like powers of leasing, 
selling, <Sfc exchanging any part of the devised 
estate as were by her fathei’’s will given to the 
tenants for life & in tail mentioned in his will, 
or to the trustees thereof. It appeared that the 
father’s will did not give a tenant for life or in 
tail any power of leasing, selling, or exchanging ; 
but gave trustees full power to sell & exchange 
the hereditaments therein comprised, & to give 


receipts for the purchase-money : — Held : tenant 
for life in possession of the estate devised by 
testatrix had the same powers of selling & exchang- 
ing that estate as were by the father’s will given 
to the trustees. — Cox v. Cox (1855), 1 K. J. 
251 ; 69 E. R. 451. 

2569. Power to raise money — Interest payable 
from date of payment.] — Where any settlement or 
contract contains a provision that a certain fixed 
sum of money is to be charged on land & to be 
paid at a fixed time, then, as between the owner 
of the land & the person entitled to the money, 
the money, in the eye of a ct. of equity, bears 
interest from the date fixed for payment, of the 
money, although nothing is said as to interest in 
the settlement or contract, unless there are cir- 
cumstances negativing the presumx:>tion that 
interest is payable .- — Tie Dhax, Savile v. Drax, 
[1903] 1 Ch. 781 ; 72 L. J. Ch. 505 ; 88 L. T. 510 ; 
51 W. R. 612 ; 47 .Sol. Jo. 405, i\ A. 

2570. Power to allot land as public way —Dedica- 
tion of road as highway.] — In 1827 a tenant for 
life having jiowor under a privvde estate Aet to 
allot & set out a comyietent part of the settled 
land for public ways or otli(*rwise foi‘ tlie use A: 
convenience of the oecupi(*rs, liad constructed a 
carriage road on the estate for tiie dev<^lopiucnt of 
building : — Held : il was coinpettmt to the tenant 
for life to dedicate the road as a highway for foot, 
passengers under the estate Act. — Brockman v. 
Folkestone Cokpn. (1912), 107 B. T. 483 ; 76 
J. P. 443 ; 10 L. G. R. 856, C. A. ; onappealsjfh 
nom. Folkestone Corpn. v. Brockman, [1914] 


A. O. 338, II. L. 

-Refd. A.-O. r. Sc^^oll H L. (L B. 

202 ; S. E. By. v. VVarr (1923). 21 L. G. B. 609. 

2571. Grant by successive tenants for life of right 
to use adit — Confirmation by local Act — Successors 
of life tenant bound.] — A tenant for life of a settled 
estate his brother, who was entitled contingently 
to a tenancy for life in remainder described as “ the 
grantors,” entered into an agreement in 1900, with 
a water co. authorising the co. to make beneath 
tlie estate an adit for tlie storage of watcT. 
agreement provided that tlu* works should b(* 
completed before Dec. 31, 1914, or such later day 
as the grantors or their successors should,^ if they 
thought fit, appoint, that on completion the 
grantors or their successors would grant to }iltfs. 
the right in perpetuity to use the adit, for Pay- 
ment to the grantors & their successors of a I'cnf* 
The agreement was set forth in the schedule of a 
local Act, & by sort. 42 thereof the agreement 
“ set. forth in the schedule to the Act ” w.as con- 
firmed & made binding on the parties thereto, 
who were authorised to carry same into enect. 
The Act did not expressly confirm any powijs 
given by the agreement to the grantors : Held .* 
there was sufficient confirm.ation of the powers 
vested in the grantors hy the agreement ; 
the grantors were therefore empowered to exumd 
the time for completion & to accept further 
considerations than those specified in the agrj^- 
ment & a grant by grantors to the co. upon the 
completion of the works of a right in perpetuity 
to use the adit would hind the children or other 
successors of the tenant for life. Westgate & 
Bikchington Water Co. p. Powell-Cotton 
(1915), 85 L. .T. Ch. 4.59 ; 113 L. T. 689. 

Powers of investment.] — See Trusts & Trustees. 
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Settlements. 


Part XIII. — Statutory Powers in Relation to Settled 

Property. 


Sect. 1.-~UNDER SETTLED LAND ACTS. 

Sub-sect. 1. — Definitions. 

A, Settlement ” 

See, now, Settled Land Act, 1925 (c. 18), ss. 1, 
117 (1) (xxiv). 

2572. State of affairs in relation to certain land — 
Brought about by one or more documents.] — ^A., 
being the tenant for life of certain settled estates 
under a settlement made in 1862, duly disentailed 
the same in 1920 & limited them to himself in fee 
simple. The lands in question were subject to a 
jointure rentcharge, & A. sold various portions 
prior to 1920 subject to the charge but in each 
case witli a covenant of indemnity. 

On Settled Land Act, 1925 (c. 18), coming into 
force, A. applied to the ct. for the appointment of 
two persons as trustees under the original settle- 
ment of 1862 for the purposes of the Act. 

The point having been raised whether such 
persons on appointment might not, by virtue of 
Settled Land Act, 1925 (c. 18), s. 31, be trustees 
for the purposes of the Act not onlv in respect of 
the lands to which A. was still benencially entitled 
in fee simple but also in respect of the lands 
already sold, a summons was taken out for the 
determination of this question: — Held: (1) on 
the coming into force of Settled I^and Act, 1925 
(c. 38), the whole of the estate became, by virtue 
of sect. 1 (1) (v), settled land, but the part vested 
in A. was the subject-matter of one settlement & 
each part vested in a purchaser was the subject- 
matter of another settlement, i hough each settle- 
ment was brought about by one & the same docu- 
ment, namely, the original settlement of 1862. 

In general, a settlement for the purposes of the 
Act, is a state of affairs in relation to certain land, 
brouglit about or deemed to have been brought 
about by one or more documents, the particular 
state of affairs being one or more of those specified 
in Settled Land Act, 1925 (c. 18), s. 1 (1) (i) to (v) 
(Komer, J.). 

(2) The different portions of the land being 
subject to different settlements, there was nothing 
in the language of Settled I^and Act, 1925 (c. 38), 
s. 31, which would, under the circumstances, pre- 
vent the ct. from appointing trustees of the one 
settlement without those trustees thereby becom- 
ing trustees of any of the others. — Jle Ogle’s 
Settled Estates, [1927] 1 Oh. 229 ; 96 L. J. Oh. 
113 ; 136 L. T. 300 ; 70 Sol. Jo. 953. 

2573. “ Any number of Instruments ’’ — Settle- 
ment & subsettlement — By appointment in 
exercise of power .] — Be Knowles’ Settled 
Estates, No. 3100, post. 

Compound settlement.] — See Sub-sect. 13, 

post. 

2574. “ By way of succession ” — ^Limitation to 
vicar “ & his successors ” — By award under In- 
closure Act.] — ^An award, imder an Inclosure Act 
to “A. & hjs successors, vicars of X.” of lands in 
respect of glebe is not an instrument limiting an 
estate or interest in land “ to or in trust for any 
persons by way of succession ” so as to constitute 
“ a settlement ” within Settled Land Act, 1882 
(c. 38), s. 2 (1). 

But, where the purchase-moneys of glebe lands. 


comprised in such an award & afterwards taken 
by a railway co., are paid into ct., then by the 
combined operation of Settled T^and Act, 1882 
(c. 38), s. 32, & Lands Clauses (Consolidation) Act, 
1845 (c. 18), s. 69, & upon the authorities, such 
moneys may be dealt with as capital moneys 
arising under Settled Land Acts ; & the ct. has 
discretionary jurisdiction under Settled Land Act, 
1887 (c. 30), to authorise the appheation of them 
in the redemption of terminable rentcharges on 
the glebe created under Land Improvement Act, 
1864 (c. 114 ). — Ex p. Castle Bytham (Vicar), 
Ex p. Midland Ry. Co., [1895] 1 Ch. 348; 64 
L. J. Ch. 116 ; 71 L. T. 606 ; 43 W. R. 156 ; 11 
T. L. R. 2 ; 39 Sol. ,To. 10 ; 13 R. 24. 

Annotation : — Consd. Be Bath & Wells (Bp.), [1899] 2 Ch. 

138. 

See, also, No. 2592, post. 

2575. Various interests limited to same 

person.] — Real estate stood limited to trustees 
upon trust for a married woman for her life for 
her separate use without power of anticipation & 
after her death to such uses as she should by will 
appoint & in default to the use of herself in fee ; 
& she contracted to sell the property to a pur- 
chaser. The ct. was not satisfied that these limita- 
tions created a “ settlement ” within Settled J^and 
Act, 1882 (c. 38), s. 2, but held, that the inamed 
woman had the powers of a tenant for life within 
s. 58 (1) (ix) of the same Act, & could make a 
title as such to the purchaser. — Be PococK & 
Prankerd’s Contract, [1896] 1 Ch. 302 ; 65 

L. J. Ch. 211; 44 W. R. 247; sub r?om. Be 
PococTC & Prankerd & Wisbech Grammar 
School (Governors), 73 L. T. 706. 

Annotation : — Apld. Be Osbome & Brights, [1902] 1 Cli. 

335. 

2576. Property set apart to provide for 

annuity.] — Testatrix by her will bequeathed an 
annuity to A., & direcU‘d that a portion of her 
estate should be set apart to provide for the pay- 
ment of the annuity, & subject thereto she be- 
queathed the portion of her estate to B. : — Held : 
the property so S(‘t apart to provide for the pay- 
ment of the annuity was property “ standing 
limited to or in trust for persons by way of suc- 
cession” within Settled Land Act, 1882 (c. 38), 
s. 2 (1). — ^A.-G. V. Owen, A.-G. v. Coulron, [1899] 
2 Q% B. 253 ; 68 L. J. Q. B. 779 ; 81 L. T. 121 ; 
63 J. P. 611 ; 15 T. L. R. 381, D. C. 

Annotations: — Apld. Re 8t. Albans, Loder v. St Albans, 

[1900] 2 Ch. 873. FoUd. Re Campbell, [19021 1 K. B. 

113. Refd. Re TrafCord's S. E., [191.5] 1 Ch. 9 ; Re 

Wailer, MargarlBon v. WaUor, [1916] 1 Ch. 1.53. 

2577. .] — Testator by his will gave 

certain legacies & annuities, some of which were 
contingent u]:)on the legatees & annuitants attain- 
ing the age of twenty-one. lie directed that every 
legacy & annuity should bo primarily payable out 
of his personalty, & charged his real estate in aid, 
but not in exoneration, of his personalty with the 
same, if the personalty should be insufficient. 
He devised liis real estate to the use of his eldest 
son for life with remainders over. He declared 
that if his residuary personalty should be insuffi- 
cient for payment of his funeral & testamentary 
expenses, debts, legacies, & annuities, the trustees 
might raise the deficiency by mtge. of the real 
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0 , Land subject to annuity .] — iifcCoLiJS's Estate, [1911] 1 I. B, 267. — IR. 
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estate, but so that the annuities should be paid 
out of rents & profits, & not by raising a capital 
sum to provide for the same ; & he charged the 
residuary personalty with the payment of the 
legacies & annuities, & directed that the ultimate 
residue of the personalty should be invested & 
should follow the limitations of the real estate. 
After testator’s death the exors. had paid settle- 
ment estate duty in respect of the contingent 
legacies & annuities. There was a probability 
that the personal estate would be insufficient to 
pay the funeral & testamentary expenses, legacies, 
Ac annuities. The question having arisen as to 
how the settlement estate duty ought to be borne 
as between the residuary estate Aic the legatees Ale 
annuitants : — -Held : the contingent legacies must 
be treated as settled. — Re St. Albans (Dukk), 
Loder V. St. Albans (Duke), [1900] 2 Ch. 873 ; 
69 I.. J. Ch. 863 ; 49 W. K. 74 ; 44 Sol. Jo. 
690. 

AnnoUil ion Refd. Re King. Travers v. Kelly, 11904] 1 

Ch. 8G3. 

2578. .] — The object of testator in 

tliis case was to provide for the payment of certain 
life annuities Ale for immediate distribution of the 
residue, subject to due provision being made for 
payment of the annuities. For that purpose a 
special fund was to be created for the protection 
of the annuitants. Ale, subject to the trust imposed 
upon that fund in their favour, the residue of the 
estate was to be distributed among the residuary 
legatees. I think that the provisions by which 
those objects of testator were brought about 
amounted to a settlement within Settled Jjand 
Act, 1882 (c. 88), s. 2 (1) (Mathew, L.J.).— 
Re Campbell, [1902] 1 K. B. 113 ; 71 D. J. K. B. 
160 ; 85 L. T. 70S, (J. A. 

Annotations : — Apia. Berry v. Caukroger, 11903] 2 Oh. 

JIG. Refd. Re Traflord’s S. E., [1915] 1 Ch. 9; Re 

Waller, Margarlson v. Waller, 1191G] 1 Ch. 153 ; Re 

Alington 6c L. C. C.’e Contract, [1927] 2 Ch. 253. 

2579. Undivided share in iand.] — 

Testator directed his trustees to set aside & 
appropriate sufficient of his property to meet 
certain annuities bequeathed by his will. By a 
deed of appropriation the trustees appropriated 
certain freehold ground rents to meet such 
annuities. Testator declared that his trustees 
should be trustees of liis will for the purpose of 
Settled Land Acts, 1882 to 1890, & he fuiDier 
declared that they could ex(*rcise all the powers 
conferred on a tenant for life by Settled Land Acts, 
1882 to 1890: — Held: (1) notwithstanding that 
“ an undivided shari' in land ” was excepted from 
the definition of “ land ” in Settled Land Act, 
1925 (c. 18), s. 117 (1) (ix), as regards the land 
appropriated to meet the annuities, the will 
operated as a settlement within s. 1 (1), of the 
Act, & as regards the other land the will operated 
as a settlement within the same sub-sect., 
therefore, as regards the whole of the residuary 
real estate the will operated as a settlement under 
the Act ; (2) the appointment of the trustees of 
tlie will as trustees for the purpose of Settled 
Land Acts, 1882 to 1890, made them, under s. 23 
(1) (a) (6), of the Act of 1925, trustees for the 
purposes of the settlement under that Act, & 
they could, therefore, exercise the powers of a 
tenant for life . — Re Bird, Watson v, Nunes, 
[1927] 1 Ch. 210; 96 L. J. Ch. 127; 186 L. T. 
846 ; 70 Sol. Jo. 1139. 

2580. Family charges .] — Re Ailesbury 

(Marquis) & Iveagh (Lord), No. 3036, post, 

2581. Arising after life estate.] — 

Re Mundy & Roper’s Contract, No. 8171, post, 

2582. .] — Re Wimborne (Lord) & 

Browne’s Contract, No. 284.5, post. 


2588. Remainder to tenant for life In 

fee — Merger of life estate.] — By a marriage settle- 
ment, land belonfpng to the settlor was assured 
to the settlor for life with remainder, subject to a 
jointure, portions, & portions term thereby 
charged Afc limited, to the settlor in fee : — Held : 
notwithstanding the merger of the life estate, the 
settlement was a settlement within Settled Land 
Act, 1882 (c. 38), s. 2 (1), & the settlor was life 
tenant within s. 2 (5). — Re Marshall’s Settle- 
ment, Marshall v, Marshall, [190.5] 2 Ch. 326 ; 
74 L. .T. Ch. 588 ; 98 I.. T. 246 ; 54 W. R. 75 ; 
21 T. L. R. 678 ; 49 Sol. .To. 671. 

A mioiations : — Polld. Rc Monckiou’H Scttlmt., Monckton 
V. Caldur, [1917] ] (Jli. 224. Consd. Rc Carnarvon’s 
ChcBterfleld S. E., Re Carnarvon’s Bi^rbclore 8. E., 11927] 
1 Ch. 138. 

2584. Remainder in fee simple on 

death of tenant for life.] — In 1894 lands were by 
deed settled to the use of A. for life, remainder to 
the use of B., tlie eldest son of A., in fee simple if 
ho should survive A., with powers for A. to create 
portions terms for his younger children & for B. to 
jointure any wife & to create portions terms for 
his younger children. In 1896 B. married, & in 
exercise of his power by deed charged a jointure 
for his wife & creat(*d a portions term for his 
younger children. In 1916 A. died, having in 
exercise of his power created portions terms for 
his younger children, B. beeaDH‘ tenant in fee 
simifie in possession subject to the several portions 
terms th(^ jointure: — Held: (1) in the events 
which had happened, the lands stood limited to 
or in trust for j)er8ons by way of succession under 
the deed of 1894, which constituted a “settle- 
ment ’’ within the definitions in Settled Land Act, 
1882 (c. 38), s. 2 (1) ; (2) B. was tenant for life 
of the settlement within s. 2 (5) of the Act, & 
could exercise all the powers of a tenant for life 
under the Act . — Re Monckton ’h Settlement, 

• Monckton v. Calder, [1917] 1 Oh. 224 ; 86 

L. J. Ch. 187 ; 115 L. T. 890. 

’ Annotations : — As to (2) Folld. Rc SnlloTCs Contrart (1920), 
65 Sol. ,lo. 259. Gcnemtlu, Consd. Re Carnarvon's 
(Jhc‘SU‘rfli‘ld 8. E., Re (’arnarvon's Hijrholcre 8. K., [1927] 
1 Ch. 138. 

2585. Annuities charged on settled land — 

Remainder to tenant for life In fee.] — Re Philli- 
more’s Estate, 1'hillimore v. Milnes, No. 8042, 
post, 

2586. Subsequent limitations.] — Re 

Trafford’h Settled Estates, No. 8041, post. 

2587. Settlement of personalty with power 

to invest in land.] — A settlement of purely per- 
sonal property in the names of trustees upon trust 
for a lady for her life, & after her death for her 
children on attaining twenty-one or marrying, 
contained a power to the trustees to invest tlie 
trust funds in the purchase of lands to be held by 
them upon trust for sale, & until sale to apply the 
rents & profits in accordance with the trusts of the 
personal property. The trustees invested part of 
the trust funds in the purchase of lands which 
were conveyed to them to be held upon the trusts 
of the settlement. The tenant for life desired to be 
recouped out of capital moneys for expenditure on 
improvements upon part of the land so purchased ; 
& the question was raised whether the settlement 
came witliin the provisions of Settled Land Act, 
1882 (c. 38): — Held: the settlement, although 
not in its inception a settlement of land, was 
nevertheless a “ settlement ” upon trust for 
“ persons by way of succession ’’ within the 
definition in Settled Land Act, 1882 (c. 38), s. 2 (1). 
It also came strictly within s. 63 of the same Act, 
& the lady must be deemed a tenant for life 
within the meaning of the Act. — Re Childs’ 
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Settlemeots. 


Sect, 1. — Under Settled Land Acts: Sub-sect, A,, 

B, a.] 

Settlement, [1907] 2 Ch. 348 ; 76 L. J. Ch. 665 ; 
97 L. T. 80 ; 23 T. L. R. 609. 

Annotation: — Reid. lie WagnUfif’s S. E., [1909] 2 Ch. 201. 

2588. Limitation for benefit of church.] — 

Re Higgs, Symonds v. Rhodes, [1927] W. N. 316. 

2589. ** Act of Parliament ** — Includes general 
Act — Thellusson Act.] — (1) The words “ Act of 
Parliament ’* in the definition clause Settled Land 
Act, 1882 (c. 38), s. 2 (1), are not confined to 
private Acts of l^arliament but include general 
Acts, such as the Thellusson Act, 1800 (c. 98). So 
where under a will a direction to accumulate was 
void under the Thellusson Act <fe the accumulations 
went to the testator’s next of kin : — Held : the 
will & the Act together constituted a settlement 
witliin Settled Jjand Act, 1882 (c. 38). 

(2) The extrices, of deceased next of kin & the 
surviving next of kin were under the joint opera- 
tion of the will & the Thellusson Act entitled for 
the life of another to receive the rents directed to 
be accumulated : — Held : that they had jointly 
the powers of a tenant for life within Settled luand 
Act, 1882 (c. 38 ). — Vine v, Raleigh, [1896] 1 Ch. 
37 ; 65 L. J, Oh. 103 ; 73 L. T. 655 ; 44 W. R. 
169 ; 40 Sol. Jo. 85. 

Annotations : — As to (2) FoUd. Re Bennet, Bonnet v. Bennot, 

[1903] 2 Ch. 13G ; He Johnson, Johnson Johnson, 

[19141 2 Ch. 13L 

Compound settlement.] — See Sub-sect. 1 3, post, 
B, “ Settled Land,'" 

See Settled Land Act, 1925 (c. 18), s.s. 2, 117 
(1) (ix), (xxiv). 

2590. Sale of interest by reversioner — Before 
passing of Settled Land Act, 1882 (c. 38 ).] -Wheel- 
weight V. Walker, No. 3106, post. 

2591. Title of dignity.] — Re Rivett-Caunac’s 
Will, No. 2824, post. 

Undivided share.] — See Part XV., post. 

2592. Ecclesiastical property.] —Some houses in 
a cathedral city had from time immemorial been 
granted by the bisiiop of the diocese for the time 
being to one of the ecclesiastical dignitaries, for 
his life. Th(* deed of grant was called a “ colla- 
tion,” & the grantee was “ inducted ” by the 
I’egistrar of the diocese into possession of the 
property. Hy the last deed of collation the bishop 
granted the houses to the then ai*clideacon of the 
city for his life, but so long only as he should 
continue to be archdeacon. On the deed was 
indorsed a certificate signed by the registrar that 
five days after the date of the deed the grantee 
was duly inducted by him into the actual corporal 
possession of the property. Upon a summons by 
the archdeacon, with the approval of the bishop, 
asking that trustees might be appointed for the 
purposes of Settled Land Act, 1882 (c. 38), of the 
settlement created by the deed, the object being 
that the archdeacon, as tenant for life, or having 
the powers of a tenant for life under Settled Land 
Act, 1882 (c. 38), might sell the houses, & the 
proceeds of sale might be invested in the names of 
trustees, & the income thereof paid to the persons 
who would have been from time to time entitled 


to the rents of the houses if unsold : — Held : this 
being ecclesiastical property, Settled Land Act, 
1882 (c. 38), did not apply to it . — Re Bath & 
Wells (Bp.), [1899] 2 Oh. 138 ; 81 L. T. 69 ; 16 
T. L. R. 421 ; sub nom. Ex p, Bath & Wells 
(Bp,), 68 L. J. Ch. 524. 

See^ also, No. 2574, ante. 

2593. Ground rents.] — Testator gave his annual 

ground rents, secured on two estates, to trustees 
upon trust to collect & apply same in reduction of 
a mige. debt thereon, & subject thereto upon trust 
as to two-fifths of the annual income for J. for 
life, as to other two-fiftlis for P. for life, & as to the 
remaining one-fifth for L. for life. He directed 
that on the decease of either J., P. or L. his or her 
share of the ground rents should go to his or her 
children. Testator empowered his trustees to sell 
the ground rents, pay off the mtge., debt, invest the 
residuary proceeds of sale, & stand possessed thereof 
upon the trusts declared respecting the annual 
ground rents should they remain unsold. Testator 
died in 1891. .T. had three, & P. one, infant 

children entitled to the ^'ound rents in remainder. 
The trustees considered it advisable in the interest 
of all the beneficiaries to retain the ground rents 
& apply the income in reduction of the mtge. debt 
thereon, which by Jan. 1901, was reduced to less 
than half. The mtge. debt became vested in tlic 
surviving trustee of the will. Upon a summons 
taken out by the tenants for life against the sur- 
viving trustee k> infant remainderm(*n ; — Held : 
the tenants for lif(‘ wore entitled to immediate 
possession of the ground rents to sell them to pay 
off the mtge. debt & also to delivery up of the 
documents of title held by the surviving trustee, as 
trustee, relating to the ground rents. 

“ The peculiarity in this case is that liero the 
* settled land ’ consists entirely of ground-rents ” 
(Oozens-Hahdy, j.). — Re Wilkinson, Lloyd v. 
Steel (1901), 85 L. T. 43. 

Annoiaiion : — Refd. Re Stamford & Warriiik'ten, Payne y. 

Grey, fl92JJ 1 Ch. 3C2. 

2594. Reversion in fee remaining in settlor.] — 

Where under a settlement the trustees take only 
an estate for their lives, & that of the survivor, the 
reversion in fee l(‘ft in the settlor is comprised in 
“ the subject of the settlement ” by Settled Land 
Act, 1882 (c. 38), s. 2 (2), <te a person having the 
powers of a tenant for life under Settled Land Act, 
1882 (c. 38), can sell & make a good title to the 
fee simple . — Re Hunter & llEWi.E^rr’s Contract, 
[1907] 1 Ch. 46 ; 76 L. J. Ch. 26 ; 95 L. T. 674. 

2595. Land purchased under express power — 
Settlement of personalty .] — Re Childs’ Settle- 
ment, No. 2587, ante. 

2596. Land subject to subsisting charge — Settled 
Land Act, 1925 (c. 18), s. 3.] — By a disentailing 
deed of 1924 the property sold was assured to the 
use of the vendor in fee simple subject to all charges 
& incumbrances affecting same. When Settled 
I^and Act, 1925 (c. 18), came into operation the 
property was vested in the vendor in fee but 
subject to two family charges which were interests 
vested in possession, namely, a sum of £8,760 
secured by a term of two hundred years, limited by 
a settlement of 1880, & a jointure rentcharge of 
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p. Land held upon charitcd)le trust 
— For maintenance of minister.] — A 
cliaritaLlo trust for the maintonanco 
of a minister of rellgrion entitlingr the 
incumbent for the time being of a 
church to the rents & profits of land 
is a settled estate within Ileal Property 
Statute, 1864, No. 213, b. IQ.— Re 
DF.nA.NKY’8 Settled Estates (1888), 
14 V. L. R. 712.— AUS. 


q. Land subject to annuity.] — Land 
devised subject to annuities charged 
thereon Is not settled land within 
Settled Estates & Settled Land Act, 
1909 . — Re PoDMORE, Union Trustee 
C o. OF Australia. Ltd. v. Allnutt, 
[191 4] V. L. R. 423.— AUS. 

r. Estate in land subject to trust.] — Re 
Ready, [19201 St. R. Q. 87.— AUS. 

t* .1 — Testator devised lands 


upon trust “ to allow my wife so long 
as she remains my widow & no longer 
the use & occupation & the rents, 
iMsuos, & profits for her own use 
absolutely,” & ho directed that upon 
re-marriage or doatli of his wife the 
land should ho sold & the proceeds 
divided among his children. He died 
in 1897, & in Jan. 1906, his widow 
leased the land for five years with right 
of renewal, Sc died In Apr. 1906. The 
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£4,000 imposed upon the property by a deed of 
1925. Before the disentailing deed of 1924 the 
property had been subject to a compound settle- 
ment constituted by the documents, including a 
disentailing deed of 1914, or some of them, men- 
tioned in an order of the Ch. Div. dated Mar. 1, 
1920, under which the trustees of the 1880 settle- 
ment were appointed trustees, for the purposes of 
Settled Land Acts, 1882 to 1890, of the compound 
settlement. By a vesting deed of 1926 it was 
declared that the property was vested in the vendor 
in fee simple & that the trustees of the 1880 settle- 
ment were trustees of the compound settlement for 
the purposes of the Settled Land Act, 1925 (c. 18). 
In those circumstances the question arose whether, 
if the purchase price of the property was paid to 
the existing trustees, the purchaser got a good title 
discharged from all claims in respect of the £8,750, 
& the £4,000 jointure rentcharge : — Held : immedi- 
ately before Settled Land Act, 1925 (c. 18), came 
into operation the property was not settled land, 
but that as it had been subject to a compound 
settlement under wliich the £8,750 was still a 
subsisting charge by Settled Land Act, 1925 
(c. 18), s. 3, the settlement was deemed to be sub- 
sisting for the purposes of Settled Land Act, 1925 
(c. 18) ; & under Settled Land Act, 1882 (c. 18), 
ss. 31, 33, the trustees of the settlement were 
trustees of it for the purposes of Settled Land Act, 
1025 (c. 18), & a receipt by them of the purchase 
money would free the land sold from the £8,750. — 
Re Alington (Lord) & London County Councit/s 
Contract, [1927] 2 Ch. 253 ; 90 L. J. Ch. 405 ; 
138 L. T. 131 ; 71 Sol. Jo. 005. 

2597. .] — Re Oaul & IToulston’s 

Contract, [1928] W. N. 45. 

2598. Effect of death of chargee.] — 

Trustees of a will purchased certain estates, subject 
to jointure rentcharges created by the V. settle- 
ments. On Jan. 1, 1926, the estates were held 
subject to a compound settlement, constituted by 
the will, the V. settlements, &; an indenture of 1907. 
Early in 1927, on the death of the jointress, the last 
of the jointure rentcharges determined : — Held : 
on the death of the jointress the compound settle- 
ment, comprising the V. settlements, ceased. — 
Re Draycott Settled Estate. [1928] 1 Ch. 371. 

2599. Land subject to rentcharge — Settled Land 
Act, 1925 (c. 18), s, 1 (1) (v).] — (1) A tenant for 
life of settled estates which were subject to a 
jointure rentcharge assigned his life estate to a co. 
A summons was taken out for the determination 
of the question who was the tenant for life for the 
purpose of the execution of the vesting deed 
required by the provisions of Settled Land Act, 
1925 (c. 18): — Held: the words “of full age,” 
as used throughout Settled Twand Act, 1925 (c. 18), 
Sc Ijaw of Property Act, 1925 (c. 20), must be 
treated as meaning no more than “ not being an 
infant,” Sc they were applicable to a corpn. ; the 
tenant for life was, notwithstanding the assign- 
ment to the co., the tenant for life for the purpose 
of the execution of the vesting deed. 

(2) A tenant in tail of settled estates, which were 
subject to a jointure rentcharge, executed a dis- 
entailing deed in respect of those estates. He 
subsequently contracted to sell the fee simple of 
those estates to a co., subject to the rentcharge : — 
Held : the property was settled land by virtue. Sc 

lease was regriwterod in Deo. 190f>. The 
exors. of testator received the rent 
monthly after the death of the widow 
till Feb. 1907, when they sold the 
land : — Held : the land was a settled 
estate wltlitn Settled Estates Act, 

R. S. O. 1S97 (c. 71 ). — National 
Trust Co. v. Shore (1908), 16 0. L. It. 


by virtue only, of Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v). Sc by virtue of Settled Land Act, 1925 
(c. 18), s. 20 (1) (ix), the co. had the powers of a 
tenant for life, Sc was the tenant for life for the 
purpose of the execution of the vesting deed. — 
Re Carnarvon’s (Earl) Chesterfield Setti^ed 
Estates, Re Carnarvon’s (Earl) Highclere 
Settled Estates, [1927] 1 Ch. 138 ; 90 Jj. J. Ch. 
49 ; 130 L. T. 241 ; 70 Sol. Jo. 977. 

Annotations; — As to (2) Folld. Alirierton & L. (’. O.’s 

Contract, [1927] 2 Ch. 253. Consd. He Podloy, Wallace 

in Wallace, [1027] 2 Ch. 168. Refd. He Ogle’s S. E., [1927] 

1 Ch. 229. 

2600. .] — Re Ogle’s Settled Estates, 

No. 2572, ante. 

2601. Land held upon charitable trust — House 
devised for use of minister.] — Re Higgs, Symonds 
V. Rhodes, [1927] W. N. 316. 

2602. Land subject to immediate binding trust 
for sale.] — Under testator’s will T. became entitled 
as temint in tail of the settled land subject only to 
a jointure rentcharge of £1,500 appointed by a 
deceased tenant for life to his widow under a power 
in the will. On h(T marriage in 1923 T., being 
then still an infant, obtained an order of the ct. 
approving her marriage Sc. authorising her execu- 
tion of three deeds. By the first T. disentailed, 
Sc by the second conv(‘yed the settled land, subject 
to the jointure, to trustees upon trust for sale, 
witli power to postpone, Sc to stand possessed of 
the net proceeds of sale Sc tlie rents Sc profits until 
sale upon the trusts of a settlement of even date, 
which was the third deed. Under this settle- 
ment tlie income of the proceeds of sale Sc the remts 
Sc profits until sale were applicable in paying life 
annuities of £5,000 to T., £1,000 to Ikt husband, 
£3,500 to the jointress. Sc in paying the balance to 
T. during her life. In 1924 Sc 1925 two orders 
were made under Settled Land Act, 1884 (c. 18), 
s. 7, wliich iogeilier gave T. power to exerciscj all 
tlie powers of a teniint for life under Settled Land 
Acts, 1884 to 1890 : — Held: by virtue of Law of 
Property Act, 1925 (e. 20), s. 2 (2), as amended 
fby Law of Property (Amendmimt) Act, 1920 
(c. 11), sched.], the land was subject to an “ imme- 
diate binding trust for sale,” & was not settled 
land within Settled Land Act, 1925 (c. 18). — 
Re Leigh’s Settled Estates (No. 2), [1927] 
2 Ch. 13 : 90 L. .1. Ch. 423 ; 137 L. T. 378 ; 71 
Sol. Jo. 309. 

Property of infant.] — See Infants, Vol. XXVIII., 
pp. 202, 203, Nos. 021, 021. 

C. “ Tcnmii for Life.'' 

Sec Settled Land Act, 1925 (c. 18), ss. 19, 117 (1) 
xxviii. 

2603. Persons within term— Acts construed 
broadly.] — (1) Testatrix devised all her real estate 
to trustees upon trust “ to enter into possession or 
receipt of the rents Sc profits of or to manage 
or superintend the management of the same.” 
The will gave tlie trustees extensive powers of 
management. Testafrix then directed the trustees 
to pay certain annuities to her daughter, <fe, 
subject thereto, to apply such annual sums as 
should be necessary for keeping certain mansion 
houses & the gardens Sc grounds thereof “in a 
fit state for residence,” including the payment 
of wages of all servants Sc other persons employed 


devise on trust to pay debts Is suffi- 
cient. — Rc M‘Curdy’s SETn.KD Es- 
tate (1891), 27 L. R. Tr. 395.~IR. 

a. Part of estate settled land .] — The 
fact that part of an estate is settled 
land, within the Acts, does not render 
the entirety so. — Re Beottve Estate 
(1891), 27 L. R. Tr. 361.— IR. 


177 ; 11 O. W. R. 228.~CAN. 

u. .1 — In order that land may 

he subject to a trust or dlrectiou for 
sale within Settled Land Act, 1882, 
B. 63, it is not necessary that there 
should be an express trust or direction 
for sale. An Implied trust or direc- 
tion for that purpose, arising from a 
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Sect. 1 . — Under Settled Land Acta : Svb-aect. 1 , C. 

IL (a).] 

by the trustees in & about such mansion-houses, 
gardens, & grounds, “ Sc shall permit my daughter 
at any time & from time to time during her life 
to reside at the mansion houses, gardens, & 
grounds ” ; & that duidng any & every such 

residence by her daughter, “ under such permis- 
sion as aforesaid,” the trustees should, out of the 
rents Sc profits, subject to the prior payments 
thereout thereinbefore directed, pay to her 
daughter an allowance of £80 per week during such 
residence ; & testatrix, after giving similar rights 
of residence to grandchildren, directed that the 
furniture, etc., in the “ residences,” respectively 
should be annexed thereto as heirlooms to be 
enjoyed by the person or persons for the time being 
entitled to the same residences under the limitation 
thereinbefore directed : — Held : the daughter came 
within the definition of a “ tenant for life ” in 
Settled Land Act, 1882 (c. 38), s. 2 (5), as being 
“ the person for the time being beneficially entitled 
to possession of settled land for her life.” 

(2) Tlio policy of the law is to regard the 
provisions of tlie Settled Land Acts as being 
beneficial. Sc not to cut down the class or number 
of persons coming within the definition of “ tenant 
for life .” — He Llanovkr’s (Baroness) Wile, 
Herbert v. Freshfield, [1903] 2 Oh. 10; 72 
L. ,T. Cb. 406 ; 88 L. T. 618 ; 51 W. II. 418 ; 19 
T. 1.. B. 338 ; 47 Sol. Jo. 385, C. A. 

Annniaiions : — As fa (1) Re!d. Rc Andcrt«OTi, Hallijfov v. 

Kirklcy, [1020] 1 Cli 175. As to (2) Refd. Be Boyer’s 

S. E , 2 Ch. 404. 

2604. “ Beneflclally entitled ” — For own benefit 
— Not as trustee.] — He Jones, No. 2622, post. 

2605. ‘‘Possession — Antithesis of “re- 
mainder ” or “ reversion .”] — Re Atkinson, At- 
kinson V. Bruce, No. 26()4, poat. 

2606. “So entitled “—Entitled for life.]— 
Atkinson, Atkinson v. Bruce, No. 2661, post. 

2607. Discretionary trust to apply Income — For 
benefit of husband, wife & children .] — He Atkin- 
son, Atkinson v. Bruce, No. 2664, poat. 

2608. Property on trust for sale — Covenant by 
beneficiaries not to take In specie — Beneficiaries 
entitled to bid at sale.] — Under a settlement land 
was appointed to the use of a father for his life, & 
after his death to the use of trustees during the 
life of liis son W., Sc after his death to the use 
of his sons successively in tail male, with remainder 
to the use of the trustees during the life of the 
father’s son U., with ivmainders ov<‘p ; Sc it w«*is 
declared that the appointments to the trustees 
were made on trust that they should, as soon as 
might be, absolutely s(‘ll th(' life estates, Sc i)ay the 
net proceeds of sale to W. Sc G. in equal shares as 
tenants in common ; Sc it was provided that until 
sale the rents Sc profits of the life estates should 
be paid to W. Sc G. in equal shares as tenants 
in common ; Sc W. Sc G. covenanted with the 
father, &; also separately with the trustees, that 
neither of them would claim to have the life estates 
thereby appointed made over to them or cither of 
them in species, it being the intention of the parties 
that the trusts for sale should be absolute Sc 
irrevocable, notwithstanding any law of equity 
authorising beneficiaries of proceeds of sale to elect 
to take the property in lieu of the proceeds of sale. 
After the death of the father, W. Sc G. contracted 
to sell some of the land in fee. The purchaser 
objected that the vendors were not tenants for 
life within Settled Land Act, 1882 (c. 38) : — Held : 


I as either W. or G. alone, or both of them together, 
might bid at any sale by the trustees, they must be 
treated as if they had bought the life estates back, 
in which case they would be tenants for life. Sc 
could therefore sell under the powers of the Act. — 
Re Hale Sc Clark (1886), 66 L. J. Ch. 560 ; 34 
W. R. 024 ; anb nom. Re Hale Sc Smyth’s Con- 
tract, 55 L. T. 151. 

2609. Several persons constituting tenant for 
life — Undivided shares — Separately settled.] — 

Where by a will a power of sale was given to the 
trustees of the whole estate, but undivided shares 
were separately settled : — Held : there was a 
conflict within Settled I^and Act, 1882 (c. 38), 
s. 56 (2). between the provisions of the will Sc the 
provisions of the Act ; the tenants for life of undi- 
vided shares did not together constitute, within 
Settled Land Act, 1884 (c. 18), s. 6 (2), a tenant for 
life for the purposes of the Act of 1882, Sc therefore 
the consents of all the persons who were tenants 
for life, or persons having the powers of tenants for 
life, of the undivided shares were necessary to the 
exercise of their power of sale by the trustees of 
the will . — He Osborn?: Sc Bright’ b, Ltd., [1902] 
1 Ch. 335 ; 71 L. J. Ch. 285 ; 86 L. T. 178 ; 50 
W. R. 468 ; 46 Sol. Jo. 230. 

Annoiniior) s :—OvQr^. Be Morriw’ H. E., [19201 2 (^h. 229. 

N.F. Be Hone &c Parker’s Contract, [1922] 2 Ch. 424. 

2610. .] — Where land is settled in 

undivided shares by an instrument which gives 
the trustees a power of sale over the entirety. 
Settled Land Act, 1884 (c. 18), s. 6 (2), renders it 
sufficient if the consent of the tenant for life of any 
one of such sliares is obtained to the ex(*rcise of 
the trustees’ power. 

Te.stator by his will directed his trustees to hold 
his residuary real Sc personal estate upon trust for 
the children of his two marriages in equal shares, 
the income of the share of each son to be paid to 
him for life, subject to trusts to i:>revent alienation 
or incumbrance of income, the income of each 
daugliter to be paid to her for life, independently 
of her husband i subject to similar trusts. Sc on the 
decease of each child upon trust for their cliidren 
respectively as therein mentioned. In the event 
of tlie death of any child of testator without issue 
his or her share was to accrue for the benefit of his 
surviving children. The will gave the trustees a 
discretionary power to sell testator’s real Sc lease- 
hold property Sc to convey the same free from the 
trusts of the will. Tliere were five children now 
living, who. Sc the widow of a son who had died, 
were each entitled to a life int erest in one undivided 
ninth sliare of the trust estate. Four of them had 
signed a written consent to sales by the trustees, 
but the other two had declined to do so. The 
trustees had entered into a provisional contract for 
the sale of a leasehold house which formed part 
of the estate : — Held : the tenants for life of the 
undivided shares were persons entitled for “ con- 
current estates or interests ” within Settled Tjand 
Act, 1882 (c. 38), s. 2 (6), Sc together constituted 
the tenant for life of those shares. Sc therefore, 
under Settled Land Act, 1884 (c. 18), s. 6 (2), the 
consent of one only of those persons was necessary 
to the exercise by the trustees of their power of sale. 

Qu. : whether in the circumstances of the case 
there was any tenant for life at all of the entirety 
of the settled land . — Re Morris’ Settijed Estates, 
[1920] 2 Ch. 229 ; 89 L. J. Ch. 407 ; 123 L. T. 
690, C. A. 

Annotation: — Folld. Be Hone & Parker’s Contract, [1922] 

2 Ch. 424. 
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26101. Several persons conMUtitwg tenant for life — Undivided shares.] — Be Rowe, [1926] V. L. R. 4524 ; 8 A. L. T. 68 : 
[1926] Argiifl L. FI. .366.— AUS, 
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2611. Some shares settled — Others 

held absolutely.] — ^Where trustees have a power of 
sale over an entire land estate, which is held by the 
beneficiaries in undivided shares, some absolutely, 
& some by life tenants & remaindermen, there is 
no conflict within Mettled Land Act, 1882 (c. 38), 
s 66 (2), between the trustees’ power of sale over 
the entirety & that of the life tenants over the 
settled undivided shares. The trustees’ power of 
sale can therefore be exercised without the con- 
sent of any of the life tenants . — He ITone 
Parkeii’s Contract, [1922] 2 Ch. 424 ; 91 L. J. 
Ch. 725 ; 127 L. T. 090 ; 07 Sol. Jo. 81. 

2612. Person entitled to reside.] — Re Llanover’s 
(Baroness) Will, Herbert v, Freshpield, No. 
2603, ante, 

2613. On exercise of option.]— Gibbons, 

Gibbons v. Gibbons, No. 20.52, post. 

See, also. Sub-sect. 1, D. (h), post, 

2614. Tenant for life In remainder in fee — Sub- 
ject to Incumbrances.] — Re Marsiiatx’s Setti.e- 
MENT, Marshall v, Marshall, No. 258.3, ante. 

2616. .] — Re Monckton’s Settle- 

ment, Monckton V. Oalder, No. 2584, ante. 

2616. Tenant In fee simple-~SubJect to charges.] 

— A rentcliargo was limited by will to trustees who 
were appointed trustees for the iiurposes of Settl(‘d 
Lands Acts, & ultimately to the use that if A. 
should die in the lifetime of his wife, she should, 
after the death of A. & his father, receive a jointure 
& the rent charge was limited to the trustees for a 
term of years for securing the jointure, & subject 
as aforesaid the rentcharge was limited to other 
trustees for a term of years to secure portions for 
the childr<‘n of A. as A. should by deed or will 
apiioint &, subject tluTcto the rentcharge was 
limited to tlie use of A. in fee simple. A.’s father 
was dead, & he had had two children & had exer- 
cised his XK^wer of appointment on the marriage 
of two of them : — Held: (1) by virtue of Mettled 
Land Act, 1882 (c. 38), s. 2 (1) (5), A. had the 

powers of a tenant for life ; (2) })rovided the price 
jiaid was the best price that could reasonably be 
obtained in accordance witli s, 4 (1) of the 1882 
Act, the vendor need not sell for cash, but might 
sell for a consideration as good as cash, in this case 
for Gonsols . — Re Mutton’s Contoact (1920), 65 
Mol. Jo. 259. 

See Settl(*d Tiand Act, 1925 (c. 18), s. 20 (1) (ix). 

2617. “ Statutory owner ’* distinguished from 
tenant for life — Person having powers under 
Settled Land Act, 1925 (c. 18), s. 23 (1) (a).]— 
Under a rc'sett lenient of 1910 A in the events tliat 
happened the fiftli E«arl of Graven was entitled to a 
protected life interest in the net rents & profits 
of the Craven estates, but lie had never been a 
life tenant proper, or a limited owner with an 
estate or interest in possession liaving the powers 
of a life tenant under above Act, s. 20, or s. 58 of 
the 1882 Act. He was however given a life 
tenant’s powers by the resettlement & had there- 
fore full life tenant powers under s. 23 (1) (a). 
With the concurrence of the trustees lie desired to 
be relieved of these powers : — Held : (1 ) the Earl, 
though having a life tenant’s powers under s. 23 
(1) (a), was not a life-tenant witliin the definition 
of s. 117 (1) (xxviii), but only a statutory owner 
under (xxvi), therefore the Ct. could not make 


an order under s. 24 (1) authorising the trustees 
to exercise the iiowers on the Earl’s behalf, as that 
sect, was confined to life tenants proper or limited 
ownei*8 with an estate or interest in possession 
having life tenant powers under s. 20, & did not 
apiily to a mere statutory owner ; (2) s. 104 (1) 
which prevents a life tenant releasing his iiowers, 
was similarly confined to those life tenants or 
limited owners, & did not apply to a more statutory 
owner ; therefore the Earl could release his powers 
by deed under Law of Property Act, 1925 (c. 20), 
s. 155, & on liis so doing Mettled Land Act, 1925 
(c. 18), s. 23 (1) (a), would cease to operate, & the 
trustees would have a life tenant’s iiowers under 
sub-sect. 1 (6). — Re Craven Settled Estates, 
[1926] Ch. 985 ; 95 L. J. Ch. 559 ; 136 L. T. 121 ; 
70 Sol. Jo. nil. 

2618. “ Of full age — Equivalent to “ not being 
an infant — Application to corporation.] — Re 

Carnarvon’s (Earl) Chesterfield Mettled 
Estates, Re Carnarvon’s (Earl) HioiirLERE 
Mettled Estates, No. 2599, ante. 

Tenant for life of compound settlement.]— 

Mub-scct. 13, post. 

D. Limited Owners haiinq Powers of Tenant for 
Life. 

(a) In General. 

See Mettled Land Act, 1925 (c. 18), s. 20. 

2619. Persons within term ~ Act construed 

broadly.] — At the dates of his ^vill <fc death testator 
was lessee for a long teirn of a house called “ The 
Grange,” which he Sc his wife family occuiued 
at the same two dates. By his will testator 
devised ” The Giange ” specifically to his trustees, 
upon trust to peimit his wife during her life to 
occupy it, she paying all nmts, rates, taxes, 
assc^ssments, &; outgoings in res])oct of it ; & 

observing Sc xierforming tlio covenants on the part 
of tlie lessee contained m the lease therec'f, & 
with ixTinission also to use Sc enjoy testator’s 
(‘ffects in ” The Grange.” Testator provided 
that after her death the tnistecs were to hold 
” Th(‘ Grange ” upon trust to j)ermit “ such one 
or more of my childr( n wlio shall for the time 
being be unmariied Sc shall desiri^ to r<‘sido in 
” Qlie Grange,” to occupy ” The Grange,” Sz use 
A enjoy my effects in ” Tlio Grange ” so long as 
one or more of my said children shall remain 
unmarried Sc shall de'-ire to reside there, he, she, 
or they paying all r(*nts, rates, taxes, assessments 
Sc outgoings in respect of ” The Grange,” Sc observ- 
ing Sc iierforming th(‘ eovemanis on the })art of 
the lessee contained in the said lease thereof.” 
Then the will declared that, after the marriage of 
all testator’s (hildren or the death of the last 
unmariied child or in case all the upmarried 
children should notify th(‘ trustees their desire 
not to reside in “ I’he Granger” thetrnsie(‘S should 
hold “ The Grange ” & the effects therein upon 
similar trusts in favour of a married son, M., to 
tliose thereinbefoie declared in favour of testator’s 
wife. Then followed a similar provision, after a 
provision for M.’s cliildren, for H., another son of 
testator. After the deaths of testator & his 
widow, X. Sc Y. were the two yoimgest & the 
only unmarried eliildren of testator. They 
resided together at Sc expressed their desire to 


26121. Pernon entitled to reside.] — C. 
directed his trustees to permit his \\ife 
to reside in one of Ids two dwelllnR:- 
houses to be elected by her within 
twelve months of his death & in de^ 
fault of her election that his trustees 
should elect : — If eld : the widow 
mlffht reside in the house at any time, 
& on her exercislnfr her riffht of re- 


sidence became a tenant for life under 
Settled I^and Act A entitled to exer- 
cise the statutory powers . — Re CLARKr 
(1915). 11 Tas. L. 11. 1«9.— AUS. 

2612 ii. .1 — Land was devised to 

trustees upon trust to permit a beno- 
flclary to reside rent free In a dwelling- 
house thereon for her life : — Held : the 


beneficiary was tenant for life of the 
land within Settled Estates & Settled 
Lands Act, 1915, h. 50 (0). — Ite Addis" 
Settled Estates. [1920] V. Ij. K. 
437.— AUS. 

b. Person enhtlcd to nse d' ocni- 
pation.] — Re McCabe (Deceased) 
(1909), 28 N. Z. L. R. 780.— N.Z. 
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Sect. 1 . — Under Settled Land Acta: Snb-aect, 1, D. 
(ah(b),(c), id), {€)<&: if).] 

continue to reside at “ The Grange,” & raised the 
question whether they were tenants for life of 
that property within the meaning of Settled Land 
Acts & entitled to exercise the powers given to 
tenants for life by the Acts : — Held : X. & Y., 
although not strictly tenants for life within 
Settled Land Act, 1882 (c. 38), s. 2 (5), had, under 
Settled Land Act, 1882 (c. 38), s. 58 (1) (vi), the 
powers given by the Act to tenants for life. 

Sect. 58 of the Act is to be interpreted broadly, 
A includes persons who fall within the definition 
in s. 2, ss. 5, of a tenant for life. — Be Boyer’s 
Settled Estates, [1316] 2 Ch. 404 ; 85 L. J. Ch. 
787 ; 115 L. T. 473 ; 60 Sol. Jo. 680. 

Annotations : — Folld. lie (aibbons. Gibbons v. Gibbons, 
f 1 920] 1 Ch. 372. Refd. he Anderaon, Halllgrcy v. Kirkley, 
1 1 920] 1 Ch. 175. 

2620. Persons within definition of tenant 

for life.] — ^i?cBoYP:R’fi Settled Estates, No. 2619, 
ante. 

(b) Person httving Estate or Interest in Possession. 
See Settled Land Act, 1925 (c. 18), s. 20 (1). 

2621. Meaning of “In possession ’’—Contrasted 
with reversion — Not with possession of another 
person.] — (1) M., by his will, devised real estate to 
trustees, upon trust to pay the net rents &> income 
to his wife, who was one of the trustees for the 
maintenance, education &; benefit of his son J. 
until he should attain twenty-one, & without being 
liable to account to his trustees or his son for th(‘ 
same, & upon his attaining that age, then upon 
trust for him absolutely, but if he should die under 
twenty-one, without leaving issue, then upon 
trust as to the rent & income for his wife during 
life or widowhood & after her death or second 
marriage upon trusts for grandchildren : — Held : 
the infant son was a person having the powers of 
a tenant for life under Settled Land Act, 1882 
(c. 38), 8. 58 (1) (ii). 

(2) The words “ in pos.session ” in Settled Land 
Act, 1882 (c. 38), s. 58 (1), refer to possession as 
contrasted vith reversion or remainder, & not to 
j)ossession personally as contrasted with x^ossession 
by another x^erson. — Re Morgan ( 1883), 24 Ch. 1). 
114; 53 L. J. Ch. 85 ; 48 L. T. 964 ; 31 W. K 948. 
Annotations : — As to (]) Consd. Tie Conll’s S. E., 1190.5] 1 
(^h. 712 ; A.-G. v. Coole, [1921] 3 K. 11. 607. 

2622. .] - Subject to a term for raising 

certain sums, freehold estates were devised to the 
use of trustees during the life of A. with remainder 
to the use of A.’s children & issue. The trustees 
of the life estate were directed to enter into pos- 
session of manage the property, pay outgoings, 
keep down the interest on incumbrances, & during 
A.’s life pay out of the residue an annuity of £400 
to the iierson next entitled in remainder, A pay 
the ultimate residue to A. The estates were so 
heavily incumbered that after payment of out- 
goings & interest there was not enough to pay the 
annuity of £400. A. therefore had received 
nothing, <fe there was no prospect of his receiving 
anything for many years: — Held: (1) A. was a 
person entitled to the income of land under a 


trust or direction for payment thereof to him 
during his life ; (2) [A.’s income was] subject to 
expenses of management within Settled Jjand Act, 
1882 (c. 38), s. 58 (1) (ix), & therefore possessed 
the power of selling given by the Act to tenants 
I for ■“ 

(3) I think that the w’ords “ where the estate 
or interest of each of them is in x^ossession ” 
means that the right is immediate & not in rever- 
sion or expectancy (Baggally, L.J.). 

(4) “ Beneficially entitled ” in s. 2 does not 
mean “ entitled & deriving a benefit from it,” but 
entitled foi* his own benefit if there is an;^hing 
to be derived from the estate & not simply as 
trustee for others (Coi'TON, L.J.). — Be Jones 
(1884), 26 Ch. 1). 736 ; 53 L. J. Ch. 807 ; 50 L. T. 
460 ; 32 W. R. 735, C. A. 

Annotations : — As to (1) Apld. he Conkes’ S. E., (\)okcs v. 
Cookes, 1188.5] W. N. 177. Consd. Re Slrangways, Hlck- 
loy V. SlrangfwayH (1886), 34 Ch. 1). 123. Distd. R( 
lilanover, Herbert v. Rain, [1907] 1 C’h. (535. Refd. Re 
IJaiiover 8- E., [1926] (^h. 626. As to (2) Apld. R(^ 
Clithei*oo Estate (1885), 31 Ch. D. J3.5; Re Llanover, 
Herbert v. Ham, [1907] 1 Ch. 63.5. As to (4) Consd. R( 
Llanover‘s Will, Herbert i\ Freshfu*l<l, [190.5] 2 Ch. 16, 
Cencrallu, Refd. Rt Pollock, I’olloek r. Pollock (1905). 
75 L. .1. Ch. 120. 

2623. .] — Be Ativinson, Atkinson v. 

Bruce, No. 2664, jmsi. 

2624. What amounts to possession — Interest sub- 
ject to term.) — Be Steangwwys, ITtcklky v. 
Sthangways, No. 2653, posi. 

2625. — — .J— 7?c EinvARDs’ Settlement, 

No. 2645, post. 

(c) Tenant in Tail. 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (i). 

2626. “ Purchased by money provided by Parlia- 
ment ” — Lands granted by Crown —Settled by 
Parliament.] — The lands conix>rised in the statutory 
settlement made by Amendment of Law Act, 
1705 (c. 3), & annexed to the Dukedom of Marl- 
borough are Ch*own lands, granted by the Crowm, 
Sc are not lands ” purchased by money provided 
by Parliament,” within S(‘ttled Land Act, 1882 
(c. 38), s. 58, so as to xuvclude the Duke of Marl- 
borough, [tlie tenant in tail] from exercising the 
powem conferred on a tenant for life under 
that Act. — Be Marlborough’s (Duke) Parlia- 
mentary Estates (1891), 8 T. L. R. 179. 

2627. .| — Be Marlborough’s 

(Duke) Blenheim Estates Sc Settled Land 
Act« (1892), 8 T. L. R. 582. 

Estate tail settled by Act of Parliament — With 
restriction on alienation — Estate duty.] — See 
Estate & Other Death Duties, Vol. XXT., 
p. 24, No. 133. 

{d) Tenant in Fee Simple with Executory Liynitaiion 
Over. 

See Settled Land Act, 1925 (c. 18), s, 20 (1) (ii). 

2628. Trust for son absolutely at twenty-one — 
Gift over on death under twenty-one.]— jRc Mor- 
gan, No. 2621, ante. 

Necessity for being of full age.] — Sec Settled 
Land Act, 1925 (c. 18), s. 20 (1). 

2629. Conditional gift — To provide residence for 
specified person — Gift over on failure .1 — Testatrix 


PART XIII. SECT. 1, SUB-SECT. 1.— 
D. (a). 

2620 i. Ptrsons within term —Persons 
wUhin definition of tenant for life . — 
Queen^sland Trus'fees, Ltd. v. Fin- 
ney, [1905] S. 11. Q. 98.— 'AUS. 

262011. .]—In the Will of 

RUI.LIVAN (1923), 19 Tas. L. R. 41.— 
AUS. 

c. No specifie ^ft during any 
person's life.] — Re Toohey's SETn^ED 


Estate (1887). 3 Q. L. .X. 39.— AUS. 

d. Infant — Discretion of court.] — 
Where an Infant was entitled to on 
undivided share of land the rt. refused 
to appoint one of the co-owners to 
exercise on behalf of the Infant the 

S ower of concurringr in a sale under 
ettlod Estates Act. Upon a sale 
under the Act, the Infant's share in the 
purchase -money was directed to be 
brought into ct. — Ue Greenvielk 
Estate (1883), 11 L. H. Jr. 138.— IB. 


PART XIII. SECT. 1, SUB-SECT. 1.— 
D. (d). 

e. Trust for infant ahsolutely — Gift 
over on marriage without consent before 
twenty-one.] — Land was devised to 
an infant absolutely, subject to a 
proviso that If she married without 
the consent of testator’s exors. before 
attaining twenty-one, then the gift 
should become absolutely null & void. 
The income derived from the pro- 
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gave her residuary estate, in the events which 
happened (a) to her niece C. on condition that she 
resided in testatrix’s house during the life of 
testatrix’s sister M. & provided there a home for 
M. so long as she wished ; (b) in the event of C. 
not complying with the condition, to another niece 
upon the like condition ; (c) in the event of 

neither niece complying with the condition, upon 
trust for M. for life with other trusts over on her 
death. At the date of testatrix’s death M. was a 
lunatic not so found, confined in an asylum, &> 
was not expected to recover her faculties. Upon 
a summons by C. under Settled Land Acts : — 
Held : 0. was a person having the powers of a 
tenant for life imder Settled Land Act, 1882 
(c. 38) ; the condition as to providing a home was 
void so far as it prevented C. from exercising her 
power of sale ; & she was entitled to sell the house 

keep the proceeds absolutely, — Re Richardson, 
Richardson v, Richardson, [190dJ 2 Ch. 777 ; 
73 L. J. Ch. 783 ; 91 L. T. 775 ; 53 W. R. 11 ; 48 
Sol. Jo. 688. 

2630. Gift to class — Contingently on attaining 
twenty-one — Power of member attaining twenty- 
one.] — Testator devised freehold i)remise8 upon 
trust after his daughter’s decease for her children 
attaining twenty-one or marrying in equal shares. 
At the death of testator’s daughter one child had 
attained twenty-one &; three were infants : — 
Held : (1) the child, who had attained twenty-one 
had the fiowers of a tenant for life under Settled 
Land Act, 1882 (c. 38), s, 58 (1) (ii), as having an 
estate in fee simple in possession with an executory 
limitation or disposition over in the event of other 
members of Ukj class obtaining vested interests 
in the shares of the premist's which had not for 
the time being vested in the other children of 
testator’s daughter & was entitled to the pos- 
session of the title deeds ; (2) she was entitled to 
the whole income of the trust premises subject 
to the divesting of a proportionate part upon a 
like contingency. — Re Walmsley’s Settled 
Estates (1911), 105 L. T. 332 ; 55 Sol. Jo. GOO. 

2631. Contingently on surviving life tenant 

— Provision for maintenance during minority.] — 
Testator’s will contained a gift for life to a 
daughter, of the income of a share, such share 
to be held after her death in trust for such 
daughter’s children as shall be living at his death, 
or born afterwards, or shall have died in his life- 
time leaving issue surviving him in equal shares. 
The will contained a provision that during 
minority the income of any share to which a minor 
might be entitled in expectancy, might be applied 
in maintenance. The two adidt grandchildren of 
testator were held entitled to exercise the powers 
of a tenant for life under Settled Land Act, 1882 
(c. 38), s. 58 (1) (ii), as being tenants in fee simple, 
with an executory limitation gift or disposition 
over on failure of issue, or in any other event, 
such provision as to maintenance being held only 
an additional defeasance & not a partial dis- 
position of the interest. — Re Dilks, Godsell v. 
Hulse (1924), 131 L. T. 633 ; 08 Sol. Jo. 638. 

2632. Gift to person contingently on attaining 
twenty-one — Position of persons entitled on failure 
of contingency.] — Testator by his wiH, dated in 
1917, devised & bequeathed certain lands & a 
house & its contents “ upon trust in fee simple or 
absolutely for such son, living at my death, of my 
son W. as first or alone attains the age of twenty- 
one years, or, failing any such son, then upon 


trust as part of my residuary estate ” ; & he gave 
his residue in trust for both or either of his sons 
W. ife J. who should survive hin, &, if both, in 
equal shares. The will also provided that if & 
so long as some son, living at testator’s death, of 
his son W. should be living, but the property 
should not have become absolutely vested bene- 
ficially in any such son, the trustee should at the 
expense of the residuary estate maintain the house 
& keep up an estabhshment there, &; allow the 
same to be used or enjoyed by any of the pemons 
for the time being entitled in expectancy thereto. 
Testator died in 1919. His two sons survived 
him. W. had four sons living at testator’s death, 
the eldest of them being then thirteen years of 
age : — Held : ( 1 ) the interests of the grandsons 

were contingent, & until one of them should have 
attained the age of twenty-one or all of them 
sh6uld have died without attaining that age, W. 
& J. were entitled to the intermediate rents & 
profits of the property. 

(2) W. & J. were not persons having the powers 
of a tenant for life under s. 58 (1) (ii), (vi) or (ix), 
Settled Land Act, 1882 (c. 38), s. 58 (1) (ii), (vi) 
or (ix). 

1 cannot see how the residuary legatees, who 
take subject to the powers & obligations of the 
trustees to which 1 have alrt'ady referred can 
possibly be said to be tenants in fee simple. . . . The 
trustee has an obhgation to keeii up tliis house At 
to spend money upon it in order to keep up an 
establishment Ac to keep it in rc'pair for the pur- 
poses of the subsequent power that is given to the 
trustee to allow any one of the persons entitled 
in expectancy to occupy the house at any time 
that they wish. If, after the discharge of that 
obligation Ac the exercise of that power, should 
the trustee see fit to exercise it, t}u*re is anything 
left in the way of rents As profits arising from this 
property, then the residuary hgatees are entitled 
to it. But how do they get it ? They get it as a 
paH of the residue otherwise undisiiosed of, Ac 
not as income of the property at aU. Therefore, 
in my opinion, whether you put it in the words 
“ during his own or any other life ” or not, there 
is no trust or direction for payment of the income 
of the land to these residuary legatees at all (Lord 
Sterndale, M.R.). — Re Astor, Astor v. Astor, 
[1922] 1 Ch. 364 ; sub nom. Re Astor (Viscount), 
Astor v, Adams, 91 L. J. Ch. 277. 

{e) Person entitled to Base or Determinable Fee 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (iii). 

( / ) Tenant for Years Determinable on Life, 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (iv). 

2633. Person entitled to rent for remainder of 
lease — “ If she should so long live ’’ — Provision for 
annuity equal to rent after expiration of lease.] — 
Testator who had gianted a l(‘asc of a house for a 
term of thirty-one years from Mar. 25, 1859, at a 
rent of £50 a year by his will dated June 20, 1866, 
devised his freehold interest in such house to 
trustees upon trust to permit his wife to receive 
the rent for her own benefit “ during the remainder 
of the term granted by the lease if she should so 
long live ” Ac in case she should die “ before the 
expiration of the term created by such lease ” 
then he gave Ac devised the house to the children 
of his brother in fee, Ac he directed that if his wife 
should “ happen to live after the expiration of the 
term created by such lease ” then the trustees 


perty was to be applied during her 
minority for her maintenance & educa- 
tion & the surplus accumulated for 
her : — Held : the infant had the powers 


of a tenant for life, under Settled 
Estates & Settled Lands Act, 1909, 
No. 2235, a. 124 (1) (U) as being a 
person entitled in possesbion to an 


estate In fee simple subject to an exe- 
cutory limitation over . — lie Ciiekk, 
Cheke V, Hamilton, [1910] V. L. 11. 

310.— AUS. 
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Settlements, 


Sect, 1 . — Under Settled Land Acta: Sub-aect, 1,I>. 

(/)» iff) W t., ii., Hi. iin) 
should sell the house & out of the income from the 
investment of the proceeds pay £50 a year to liis 
wife during her life, & subject thereto he gave the 
I'esiduG of the proceeds for Ids brother’s cliildren. 
Testator died in 1800 & the question being raised 
whether his widow could under Settled Land Act, 
1882 (c. 38), accept a surrender of such lease & 
grant a new lease of the house for a term of twenty- 
one years from Dec. 25, 1883, at an increased 
rent : — Held : the widow Wiis not a person under 
sect. 58 of that Act entitled to the powers of a 
tenant for life & was therefore not able to accept 
a surrender & make a new lease of the house. 

I think the object of that sect. [Settled Land 
Act, 1882 (c. 38), s. 51] is to strike at defeat (so 
far as they might conti*ol the i)owers given by 
the Act) all provisions even if coni aim'd in existing 
settlements which might be in their intention &; 
substance prohibitory, obstructive or penal for 
the purpose of preventing alienations or other 
acts contemplated by the statutes. I do not 
think it was intended to enlarge or alter the 
substance of any original i imitation of a particular 
estate (not properly an estate for life) which might 
be lawfully in force when the statute came into 
operation as to which the author of the settle- 
ment had neitlu'r contemplated nor in any manner 
provided against any such acts as those in question, 
nor indeed could rationally have done so as the 
law stood when the settlement was ma(l<‘ (Loiiu 
Selbornk, C.). — Re Hazle’s Settled Estates 
(1885), 29 Ch. D. 78 ; 54 L. J. Ch. 628 ; 52 L. T. 
947 ; 33 W. JK. 759, C. A. 

AnnMaiiom : — Apid. tic Atkinson, Atkinson v, linico 
30 Ch. D. GO). Refd. tie Clithoroo Ksfatc (I88.'>), 
28 Ch. D. 378 ; Re Cairn * ’h S. E. (1898), 68 L. .t. Ch. 120 ; 
Re Gibbons, Gibbons v. Gibi)on.s, [1919] 2 Ch. 99. 

{g) Tenant for Life of Ayiother. 

See Settled J,jand Act, 1925 (c. 18), s. 20 (1) (v). 

2634 . Whether beneficial ownership necessary — 
Executors of deceased tenant pur autre vie — To- 
gether with surviving tenants pur autre vie.] — 
Vine v. IIaleioh, No. 2589, ante, 

2635 . .] — Persons beneficially 

entitled under a settlement to the income arising 
from real estate until the death of the last survivor 
of them & the exors. of a deceased pereon similai'ly 
entitled are together persons having the powers 
of a tenant for life under Settled Land Act, 1882 
(c. 38), s. 58 (1) (ix). — Re Johnson, Johnson v. 
Johnson, [1914] 2 Ch. 134 ; 83 L. J. Ch. 758 ; 58 
Sol. Jo. 611. 

Annotation : — Refd. Re Mountffarrct & Mooio’a Contract 
(1915), 112 L. T. 939. 

2636 . Trustees pur autre vie.J — Settled Land 

Act, 1882 (c. 38), s. 58, wliich gives the pow^c'rs of 
a life tenant to the nine classes of limited owners 
therein described, only applies to beneficial 
owners, & therefore trustees with an (‘state j)nr 
autre vie cannot exercise a life tenant’s powers 
under s. 58 (1) (v ). — Re Jemmett & Guest’s 
Contract, [1907] 1 Ch. 629 ; 76 L. J. Ch. 367. 

A nnotations : — Distd. Re Johnson, Johnson & Johnson, 
(1914] 2 Ch. 134. Refd. Re Mountgarret & Moore’s 
Contract (1915), 112 L. T. 939. 


{h) Tenant of Life E stale subject to Liability to 
Cesser, 

i. In General, 

See Settled Land Act, 1925 (c. 18), s. 20 (1 ) (vi). 

2637 . Person entitled to rent for remainder of 
lease — ‘‘ If she should so long live — Provision for 
annuity equal to rent after expiration of lease.] — 
Re Hazle’s Settled Estates, No. 2633, ante. 

2638 . Persons entitled to surplus rents — During 
trust for accumulation.] — Re Drinkwater’s 
Settled Estates (1905), 49 Sol. Jo. 237. 

Annotation : — Refd. Re Sumner’s S. E., [1911] 1 Ch. 315. 

2639 . .1 — Re Llanover (Baroness), 

IIerbert V. Ram, No. 2669, post. 

2640 . Person entitled on failure of contingency — 
Gift to persons contingently on attaining twenty- 
one.] — Re Astor, Astor v. Astor, No. 2632, ayitc. 

ii. Interest during Widowhood. 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (vi). 

2641 . Right of widow to exercise powers— Not- 
withstanding trust for maintenance of children.] — 

Rc Theaker’s Seti’led Estates (1898), cited 75 
L. J. Ch. at p. 121. 

Amwiation : — FoUd. R( I’olloek, Pollock v. Pollock (1905), 

75 L. J. Ch. 120. 

2642. .J — Testator gave all his real & 

X)ersonal estate to trustees upon trust, as to a 
certain piece of land A a public-house for his wife 
during widowhood, for the benefit A maintenance 
of herself & her children & the proper bringing up 
of the latter : — Held : the widow had the ijowers 
of a tenant for life under Settled Land Act, 1882 
(c. 38), s. 58 (1) (vi), notwithstanding tliat lier 
intcTcst w\as charged witJi the maintenance of the 
children. — Re Pollock, Pollock v. Pollock, 
[1906] 1 Ch. 146 ; 75 J.. J. Ch. 120 ; 91 L. T. 92 ; 
54 W. K. 267 ; 50 Sol. Jo. 111. 

iii. Interest during Occupation of House. 

See Settled Land Act, 1925 (c. 18), s. 20 (I) (vi). 

2643 . Right of person occupying to exercise 
powers — Condition requiring occupation.] — lie 
Paget’s Settled Estates, No. 2739, post. 

2644 . .] — Re Eastman’s Settled 

Estates (1898), 68 L. J. Ch. 122, n. ; 43 Sol. Jo. 
114. 

Arirwtations Re Game’s S. E., (1899] J Ch. 321; 

JJanover’s Will, Herbert v. Frcshficld, [1902] 2 Ch. 670. 

Consd. Re Trenchard, Trcnchard y. Tronohard, [1902] 1 

Ch. 378. Refd. He Hetty, Betty v, A.-G. (1899), 80 L. T. 

675 ; Re Boyer’s S. E., [1916] 2 Ch. 401. 

2645 . Trust to permit occupation — Neces- 

sity for exercise of option to reside.] — By a settle- 
ment dated in 1872 a freehold house was limited 
to tioistees for a term of ninety-nine years upon 
trust to permit the premises to be personally 
occupied by C. during her life, & so long as she 
should I’emain a widow <& be desmous of personally 
occupying the same, & after lier death or second 
marriage then over. The trust in C.’s favoui' came 
into operation in 1894, but she never occupied or 
expressed any wish to occupy, & in 1896 joined 
with other persons interested in the premises in 
granting a lease of them for the term of five years : 
— Held: (1) during the continuance of the lease, 
1. could nc^ be regarded as tenant for life in pos- 


PART XIII. SECT. 1, SUB-SECT. 1.— 
D. (b) ii. 

f 2641 i. Right of widow to exercise 
powers — Notwithstanding trust for main- 
tcnance of children.] — Testator gave the 
lands of F. & personal property to 
trustees on trust after payment of 
debts, etc., to permit & suffer his wife 
G. to manage the residue of the same, 
& to receive the interest, dividends. 


& annual i^roduce thereof “ for her 
life, or until she shall marry again 
for the benefit of herself & our chil- 
dren as she may think fit.” A full 
life Interest in part of the lands was 
by the effect of the will & two oodlcUs 
thereto secured to her on her ro -mar- 
riage : — Held: G. had the powers of 
a tenant for life as regards the lands 
of F. under Settled Land Act, 1882 
(c. 38), s. 58 (1) (vi), subject in effect 


to an equitable incumbrance on her 
interest in favour of tho children. — Re 
Martin, [1919] 1 1. 11. 71.— IR. 

PART XIII. SECT. 1, SUB-SECT. 1 — 
D. (h) iii. 

26481. Right of person occupying to 
exercise powers — Condition requiring 
oci'vpation.] — Re Hack (1918), 14 Tas. 

L. H. 65.— AUS. 
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session for the purposes of the Settled Land Act. 
(2) Semble : upon the determination of the lease, 
if she exercised her right of personal occupation, 
she would have the powers of a tenant for life 
under Settled Land Act, 1882 (c. 38), s. 58. — 
He Edwards’ Settlement, [1897] 2 Ch. 412 ; 66 
L. J. Ch. 658 ; 76 L. T. 774. 

Annoiaiion : — As to {!) Reid, lie Troncliard, Ward v. Ti’on- 

chard (1900), 10 T. L. K. 625. 

2646. .] — Testator by his will 

directed that his widow should, during life or 
widowhood, bo entitled “ to use & occupy ” his 
residence “ for her own personal use & occupation,” 
& also the furniture in or about same. The wife 
never lived at the house, & when it was sold by 
the trustees of the will she joined as jiarty to the 
conveyance, which recited that she had signified 
her intention of not wishing to use tlie house as a 
residence, & was willing to renounce such right 
& to join in the conveyance : — Held: (1) on the 
construction of the will she was not entitled to 
let the house & receive the rent or to receive the 
income of the proceeds of sale, but had only an 
option, liberty, or licence to occui)y the house 
personally ; & before the widow could claim to 
be a tenant for life or a person having the powers 
of a tenant for life witliin Settled Land Act, 1882 
(c. 38), she must have exercised the option by 
informing the trustees that she desired to r(‘side 
in the house ; (2) she was not entitled to the income 
of the proceeds of furniture which had been sold. — 
Re Anderson, Halligey v, Kirkley, [1920] 1 
Ch. 175 ; 89 L. J. Ch. 81 ; 122 L. T. 201. 

2647. .J — By a settlement a mansion 

house & lands wore, subject to a rcntcharge, vested 
in trustees for a term of one thousand years, upon 
trust in the first iilace to allow pltf. to occupy the 
mansion house <te coi-tain specified lands, rent free, 
for so long as she might wisli to continue to do so ; 
& upon further trust, by mtge. thereof, or by or 
out of the rents & profits thereof, or by any other 
reasonable ways or means, to raise some specified 
sums of money, &, subject to the term, to the use 
of one of defts. in fee : — Held : (1 ) pltf. was tenant 
for life, within Settled Land Act, 1882 (c. 38), of 
the mansion house & lands which she was tx) be 
allowed to occupy, & could in respect of them 
exercise the powers conferred by the Act upon a 
tenant for life ; (2) the trustees of the term were 
not trustees for the purposes of the Act, but 
trustees for those purposes must be appointed. — 
Re Carne’s Settled Estates, [1899] 1 Ch. 324 ; 
08 L. J. Ch. 120 ; 47 W. R. 352 ; sub nom. Re 
8t. Donats Settled Estate, 79 L. T. 542. 
Annotations : — As to (1) Apld. lie Betty, Betty v. A.-G. 

(1899), 80 L. T. 676 ; lie Trenchard, Ward r. Trencliard 

(1900), 16 T. h. 11. 525 ; Re Llanovcr's Will, Herbert v. 

Freshficld, [1902] 2 Ch. 679. 

2648. .] — Testator by his will gave his 

wife the use of his residence as long as she should 
desire it, his estate to pay all rates, taxes, & outgo- 
ings in respect thereof : — Held : she had the powers 
of a tenant for life in respect thereof under Settled 
Land Acts. — Trenchard (Deceased), Ward v. 
Trenchard (1900), 16 T. L. K. 525. 

AnnotcUions : — Consd. Re Strupson, Clarke v. Simpson, 

[1913] 1 Ch. 277. Refd. Re Ti-oiichard, Tionchard v. 

Trenchard (1902), 71 L. J. Ch. 178. 

2649. .]—Re Llanover’s (Baroness) 

Will, Herbert v, Freshpield, No. 2603, ante. 

2660. Direction must relate to specified 

house.] — Re Bond’s Estate, Burrell v. Bond 
(1904), 48 Sol. Jo. 192. 

Annotation: — Consd. Re Boyers S. E., [1916] 2 Ch. 404. 


2651. Until marriage.] — Re Boyer’s 

Settled Estates, No. 2619, ante. 

2652. .] — Testator after providing for 

the upkeep of his house, grounds & furniture as a 
residence for his family until the youngest of his 
children should come of age, gave to his eldest son, 
as soon as that event haj^pened, the option of 
occupying & enjoying the use of the house & 
furniture without payment of rent during his life, 
such option to be exercised by a written notice 
to the trustees of the will within three months 
from the time when the right to exercise it arose. 
Subject to this similar options were given in suc- 
cession to the other two children of testator, & 
there was an ultimate gift of his residuary estate 
to the trustees in trust for the three children. The 
youngest child having attained twenty -one the 
eldest son in 1913 gave notice to the trustees of the 
exercise of his option. He resided in the house 
until 1910 when he let it unfurnished ^ removed 
the furniture to another house, which he rented : — 
Held : the gift was not of a mere option to reside. 
Upon the exercise of the option the son became 
beneficially entitled to i^ossession of the settled 
property within Settled Land Act, 1882 (c. 38), 
s. 2 (5), & was therefore tenant for life under the 
settlement created by tlu; will ; & under s. 58 
(1) (vi), he had the powers of a tenant for life under 
the Act, including a i)owcr to let. — Rc Gibbons, 
Gibbons v. Gibbons, [1920] 1 Ch. 372 ; 89 L. J. 
Ch. 148 ; 122 L. T. 710 ; 36 T. L. 11. 203 ; 64 
Sol. Jo. 274, C. A. 

iv. Interest subject to Trmt for Accumulation. 
See Settled Land Act, 1925 (e. 18), s. 20 (1) (vi). 

2653. Whether tenant for life entitled to exercise 
powers — Tenant having no estate in possession — 
Until determination of term for accuniulation.J — 
Testator, wfiio died in 1884, by his will made in 
1874, devised his residuary real estate to ti’ustecs 
upon trust, during the period of twenty years after 
his death, out of the rents to manage & super- 
intend his real estate, & improve the same, 6c to 
accumulate or invest in the purchase of land the 
unapplied part of the rents, 6c after the deter- 
mination of the term of twenty years to settle 6c 
assure the devised & purchased real estate to the 
uses 6c upon the trusts of an existing settlement 
under which testatc)r’s son took certain estates as 
tenant for life : — Held : testator's son, not having 
any estate or interest in possession until the deter- 
mination of the term, had not, during its con- 
tinuance, the powers of a tenant for life under 
Settled Land Act with respect to the heredita- 
ments devised by the will. — Re Strang ways, 
Hickley V. Strangways (1880), 34 Ch. D. 423 ; 
50 L. J. Ch. 195 ; 55 L. T. 714 ; 35 W. R. 83 ; 
3 T. L. R. 94, C. A. 

Annotations: — Consd. WillianiB v. Jenkins, [1893] 1 Ch. 
700. Distd. Re Do Hoghton, Do lloghton Do Hojrhton, 
[1896] I Ch. 865 ; Re Martyn, Coodo v. Martyu (1900), 
69 L. J. Ch. 733 ; Re Llewellyn, XJewell> u v. Llowollyu, 
[IPll] 1 Ch. 451. Consd. Re Mountgamd A Moore’s 
Contract (1915), 112 L. T. 939. Distd. Re Musgrave, 
Macholl V. Parry, [1916]2Ch. 417. Refd. Re Bt'auchanip’s 
Will Trusts, Cadge v. Barkcr-Hahlo, [1914] 1 Ch. 676. 

2654. Tenant having estate In possession — 

Subject to term for accumulation.] — Where land is 
limited to trustees of a marriage settlement to the 
use of the trustees for twenty-one years & subject 
thereto to the use of the husband for life, 6c the 
trusts of the term are to manage the property, pay 
certain annuities, 6c to accumulate the residue, such 
accumulations to be capital moneys under Settled 
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2654 i. Whether tenant for life entitled to exercise powers — Tenant having estate in possession — Subject to term for accumula- 
tion.] — Re WOODHOUSE, Annbsley V. WOODHOUSB, [1898] 1 1. R. 69. — IR. 
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JSect, 1 . — U nder Settled Land Acts : Sub-sect, 1 , D. (h) 
iv,, (i) cfc 0')0 

Ivand Act, the husband is a person liaving the 
powers of a tenant for life under Settled Land 
Act, 1882 (c. 38), s. 58. — Re Mabtyn, Coode v, 
Martyn (1900), 69 L. J. Ch. 733 ; 83 L. T. 146 ; 
44 Sol. Jo. 057. 

Annotations:— Folld. He Llewelljn, Llewellyn r. Llewellyn, 
[1911] 1 Ch. 451. CoiUld. He Beauchamp’s Will Trusts, 
Cadge v. Barker-Hahlo, [1914] 1 Ch. 67G. Reid. Re 
Mountgarret Ac Mooi-e’s Contract (1915), 112 L. T. 939. 

2655. .] — Testator by his will 

devised his capital mansion house & the whole 
of his real estates to his trustees in fee simple, 
upon trust to permit his daughter during her 
life to have the personal use or occupation of the 
mansion house free from rent, rates taxes, & 
any liability for repair & upkeep, & he directed his 
trustees to stand possessed of all his hereditaments 
A premises, subject to the trust in fa\ our of his 
daughter, upon trust to let & manage the same for 
twenty-one years after his death, A, after the pay- 
ment of all outgoings, to accumulate the balance 
of the rents & prolits, & apply them as therein 
mentioned, & upon the expiration of the x>f’riod 
of twenty-one years, subject to the trusts of the 
mansion house in favour of his daughter, testator 
directed that the whole of the devised heredita- 
ments should be held u})on trust for his eldest 
daughter for life, with remainder to her first-born 
son for life, with remainders over. Upon the 
death of testator in 1912 questions arose {inter 
alia) as to the position of the daughter under the 
vdll. It was not disputed that she was tenant 
for life of the mansion house, but it was object (*d 
that she had not the powers of a tenant foi* life 
of the rest of the real estate : — Held : th(‘ daughter 
had the powers of a tenant for life in respect of 
testator’s residuary estate under Settled Land Act, 
1882 (c. 38), s. *58 (1) (vi ). — Re Beauchamp’s 
Will Trusts, Cadge v, Barker-Hahlo, (1914] 

1 Ch. 676 ; 83 L. J. Ch. 440 ; 110 L. T. 814 ; 58 
Sol. Jo. 320. 

Amwtaiion: — Refd. Rc Mouiitgarrct & IVloore’b Contiact 
(1915), 112 L. T. 939. 

2656. — .] — M. devised lands to 

four named grandsons as tenants in common for 
life with cross remainders between them, & directed 
t hat after the death of the survivor the same lands 
should fall into his residuary real <!c personal estate 
which was given upon other trusts. By a codicU 
testator directed the trustees of his will to let the 
lands by lease or otherwise & accumulate the rents 
for a period of ten years after his death & apply 
the accumulations towards the constructi(»n of a 
proposed carriage road over the Styhead Bass in 
Cumberland : — Jleld : the gi*andsons were, not- 
withstanding the term, persons wlio had the powers 
of tenants for life under Settled Land Act, 1882 
(c. 38), as being “ a tenant for . . . life . . . 
whose estate ... is subject to a tmst for accumu- 
lation of income for payment of debts or other 
purpose ” & whose estate was in possession, 
within Settled Land Act, 1882 (c. 38), s. 58 (1) (vi). 
— Re Musgrave, Machell v. Parry, [1916] 2 Ch. 
417 ; 85 L. J. Ch. 639 ; 115 L. T. 149 ; 60 Sol. Jo. 
694. 

Annotation : — Mentd. Re Wooldridge, Wooldridge v. Coc, 
[1920] W. N. 78. 

2657. Subject to trust for accumula- 

tion until tenant attains specified age.] — Testator 
devised certain real estate unto & to the use of 
his trustees in fee simple to the use that it should 
be lawful for them to receive the rents, profits, 
annual income thereof until his son, appet., 
attained the age of twenty-seven years, paying 
thereout during such time the annual sum of £400 


to appet., & to accumulate the surplus which 
should devolve upon the same uses as the property 
itself, & subject thereto to the use of appet. & his 
assigns during his life, with remainders over : — 
Held : appet., who had not yet attained the age of 
twenty-seven years, was by virtue of the provisions 
of Settled Land Act, 1882 (c. 38), s. 58 (1) (vi), a 
person having the powers of a tenant for life under 
that Act . — Re Llewellyn, Li^wellyn v, 
Lleweixyn, [1911] 1 Ch. 451 ; 80 L. J. Ch. 259 ; 
104 L. T. 279 ; 55 Sol. Jo. 254. 

Annotations : — Apld. Re Beauchamp’s Will Trusts, Ciidgo 
V. Barker-Hahlo, [1914] 1 Ch. 676. Re!d. Re Mouut- 
garret & Mooi-e’s Contract (1915), 112 L. T. 939. 

2658. Suspension of life estate — During 

accumulation for payment of debts.]— Testator 
devised his real estate to trustees upon trust to 
pemiit his daughter to receive the rents & profits 
during her life for her separate use, & directed that 
if a ccHain claim against him for £,1000, settled 
by him on her marriage, should be enforced, then 
“ all her interest & benefit from the estate ” should 
“ cease until all the debts Sc claims on the same ” 
were paid ; with a gift over at her death in favour 
of her children. Aiter testator’s death the claim 
for £1,000 was enforced. The personal estate of 
testator was insufiicient for payment of the £1,000 
&c other debts & claims. The daughter, who was 
the heiress-at-law of testator, claimed a declaration 
that she had the powers of a tenant for life, under 
the settlement created by the will, within Settled 
Land Act, 1882 (c. 38) Held : the life estate 
given by the will to ihe daughter was not gone, but 
only suspended ; there was an implied trust for 
payment of the debts & claims by the trustees ; 
when those were paid the daughter would come in 
again by virtue of her suspended estate, & be 
equitable tenant for life ; and that as the implied 
irust for payment of debts was one which might 
be properly carried out by accumulating the 
rents & profits, if it were necessary from time to 
time so to do, it Wiis substantially a “ trust for 
accumulation of income ” for imymcnt of debts 
within Settled Land Act, 1882 (c. 38), s. 58 (1) (vi), 
& the daughter was therefore a person entitled to 
exercise the powers of a tenant for life. — Williams 
V, Jenkins, [1893] 1 Ch. 700 ; 62 L. J. Ch. 665 ; 
68 L. T. 251 ; 41 W. li. 489 ; 3 B. 298. 

Powers of persons entitled to receive surplus 
rents .] — See Nos. 2638, 2639, ante. 

{}) Tcnarit by ihe Curtesy, 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (vii), 
&, generally. Heal Property, VoI. XXXVlll., 
pp. 675-679. 

2659. Estate must be in possession.] — Under a 
will certain real estate was vested in trustees in 
trust for A. for life, & on her death in trust for her 
children equally as tenants in common ; the shares 
of daughters to be for their separate use without 
power of anticipation. On a sale of the real estate 
upon A.’s death, two of the vendors who were 
married women claimed to convey as tenants for 
life within Settled Land Act, 1882 (c. 38). The 
purchaser contended that they must convey as 
absolute owners & obtain an order under Convey- 
ancing Act, 1881 (c. 41), 8. 39. In an action for 
specific performance : — Held : the husbands, if 
they survived, taking an estate by the curtesy by 
virtue of the general law & not under the will, 
& the estate given to the married women being one 
& entire with no limitation to the husbands, the 
effect of the restraint on anticipation was not to 
bring the case within Settled Land Act, 1882 
,c. 38), s. 2, as creating a settlement whereby the 
estate was limited to persons by way of succession ; 
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&, therefore, the married women were not tenants 
for life within the meaning of the Act. 

The Act of 1882 enumerates among the persons 
who have the powers of a tenant for life “ a tenant 
by the curtesy.’* That means a tenant by the 
curtesy in possession (Chitty, J.). — Bates v, 
Kesterton, [1896] 1 Ch. 159 ; 65 L. J. Ch. 108 ; 
73 L. T. 656 ; 44 W. R. 150 ; 40 Sol. Jo. 97. 

(j) Person entitled to Income. 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (viii). 

2660. Actual receipt of income not necessary — 
Whole Income exhausted by Incumbrances.] — Be 

Jones, No. 2622, ante. 

2661. Charges including maintenance 

of tenant for life.] — Re Cookes’ Settij^d Estates, 
Cookes v. Cookes, [1885] W. N. 177. 

2662. Income subject to expenses of manage- 
ment — Direction for repairs of buildings.] — Testa- 
trix by her will directed her trustees to stand pos- 
sessed of the net rents of her real estate, upon trust 
to pay the same to W., a married woman, for life, 
for her separate use, her receipt alone to be a 
sufficient discharge to the trustees ; & testatrix 
directed lier trustees out of the rents of her real 
estate, to keep in rt^pair all the buildings on the 
estate during the period of their trust, & also the 
chancel of P. church. No power of sale or leasing 
was contained in the will: — Held: (1) notwith- 
standing the direction to the trustees witli respect 
to repairs, W. was equitable tenant for hfe of the 
settled land, &, as such, was entitled to be let into 
the possession management of the estate, upon 
her undertaking to see to the repairs ; (2) inasmuch 
as there were no trustees of the settlement created 
by the will for the purposes of Settled Land Act, 
1882 (c. 38), W. was not entitled to exercise the 
powers of a tenant for life under that Act until 
trustees of the settlement were appointed & a 
proper notice of ner intention was given them. — 
Re Bentley, Wade v. Wilson (1885), 54 L. J. Ch. 
782 ; 33 W. R. 610. 

Annotation : — As (1) Apld. Re Wytlics, West v. Wythes, 

fl8D3] 2 Ch. 3G9. 

2663. Term on trust to accumulate Income — Life 
tenant not entitled to possession — Term deter- 
minable on satisfaction of trusts.] — Testator by 
will dated in 1883 devised an estate to the use of 
trustees for a term of 1,300 years & subject thereto 
to his son H. for life, with remainders over in strict 
settlement. The trusts of the term were to raise 
portions, to pay annuities, U. being one of the 
annuitants, & to apply the residue as a sinking 
fund to pay off mtge. debts & other charges. It 
was estimated that the trusts of the term would 
require from fift(‘en to twenty years for their ful- 
filment. Testator directed that the trustees 
should “ during the continuance of the last- 
mentioned trusts ” enter into & hold possession of 
the rents <fc profits of the estate “ not deliver 
the same to any person beneficially interested in 
any part thereof,” & should manage the estate as 
therein mentioned. Very full powers of manage- 
ment were given to the trustees, provided that 
when all the trusts of the term should have been 
fully paid & satisfied the term shoifid cease. lie, 
moreover, gave to the trustees such other powers 
over the estate as were given to a tenant for life in 

jssession by Settled Land Act, 1882 (c. 38) : — 

eld : H. was a person having the power of a 
tenant for life of the estate within Settled Land 
Act, 1882 (c. 38), s. 58 (1) (ix), & his consent was 
necessary under s. 56 (2), to the effectual exercise 
by the trustees of the powers of sale & enfranchise- 
ment contained in the will. — Re Clitheroe Estate 
(1885), 31 Ch. D. 135 ; 34 W. R. 169 ; svb nom. 

J. — VOL. XL. 


Re Buccleuch’s (Duke) (Cutheroe) Estate, 55 
L. J. Ch. 107 ; 53 L. T. 733 ; 2 T. L. R. 133, C. A. 
Annotations : — Ezpld. ft Distd. Re Strani^ays, Hickloy v. 

Stranarways (188G), 34 Ch. D. 423. Distd. Re Llanovor, 

Herbert v. Ram. [19071 1 Ch. 635. Reid. Re De Hoghton, 

De Hogrhton v. De Hogrhton, [1896J 1 Ch. 865 j Rc 

Llewellyn, Llewellyn v. Llewellyn (1911), 80 L. J. Ch. 

259. 

2664. Discretionary trust for application of in- 
come — For benefit of husband, wife & children.] — 
(1) A trust, although it be to last during the life 
of A. to apply the rents <fe profits of an estate for 
the benefit of A. & of his wife & his children, if any, 
does not constitute A. or A. & his wife together, 
a tenant for life of the estate imder Settled Land 
Act, 1882 (c. 38), s. 2 (6), or a person with the 
powers of a tenant for life under sect. 58 of that 
Act. 

The word “ possession ” in sect. 2 (5) & in sect. 
58 (1) is to bo read as in antithesis to ‘‘ remainder ” 
or ” reversion.” 

(3) The words ” so entitled,” in sect. 2 (6) mean 
entitled under the direction in the preceding sub- 
sect., i.c. for life. 

(4) To make s. 51 [Settled Land Act, 1882, 
(c. 38)] apply you must find in the settlement a 
limitation which, but for an attempted proliibi- 
tion, would constitute a tenant for life capable of 
exercising the powers of the Act (Cotton, L.J.). — 
Be Atkinson, Atkinson v. Bruce (1886), 31 Ch. 
1). 577 ; 54 L. T. 403 ; 34 W. R. 445, C. A. 
Amwlalions : — As to (1) Apld. Re Horne's 8. E. (1888), 39 

Ch. D. 84. Consd. Re Beauchamp's Will Trusts, Cadge 

V. Barkor-Hahlo, [1914] 1 Ch. 670. Refd. Re Sumner’s 

S. E., [1911] 1 Ch. 315 ; Re Astor, Astor v. Astor, [1922] 1 

Ch. 364. 

2665. Instrument not creating succession — 
Various interests limited to same person.] — Re 

PococK & Prankerd’s Contract, No. 2575, ante. 

2666. Income payable to several persons — 
Annuitants.] — Testator devised his residuary real 
& personal estate to trustees upon trust to pay out 
of the rents & profits several life annuities to per- 
sons specified, & directed that if in any year there 
should be a surplus of the income of his residuary 
real personal estate over the total amount of 
the annuhies, the trustees should divide the same 
between such of the annuitants as should be living 
in shares proportionate to the amount of the 
annuities to which they should be then entitled : — 
Held : as the annuitants for the time being were, 
between them, entitled to the entire rents & profits 
of the residuary real estate, they were persons 
having together the powers of a tenant for life 
under Settled Land Art, 1882 (c. 38), s. 58. Re 
Bennet, Bennet V. Bknnet, [1903] 2 Ch. 136 ; 
72 L. J. Ch. 524 ; 88 L. T. 683. 

2667. Forfeiture on remarriage— Surplus 

rents during widowhood.] — (1) By liis will, made 
in 1903, testator devised all his real estate of every 
tenure unto & to the use of trustees upon trust 
that they should, out of the rents & profits thereof, 
& until the expiration of ten years after his death, 
or u ntil the death or marriage again of his wife, 
whichever should be the longer period, pay certain 
annuities, & the costs & expenses of manage- 
ment of his estate, & should pay the ultimate 
residue of the rents & profits to his wife during 
her widowhood. Full powers of management 
were conferred upon the trustees by the will. 
Testator died in 1907. Upon a summons by 
the widow to determine whether she was a tenant 
for life, or had the powers of a tenant for life, 
under Settled Land Acts in respect of the real 
estate settled by the will : — Held : she was a 
person entitled to the income of land under a 
trust for payment thereof to her during her life, 
or until forfeiture of her interest therein on her 

BBS 
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Sed* 1 . — Under Settled Land Acts: Sub-aect, 1,D. 

O'), W, (0, (m), (yO<fe(Q.)l 

remarriago, & as such had the powers of a tenant 
for life under Settled Land Act, 1882 (c. 38), 
8. 58 (1) (ix). 

(2) The word “ forfeiture ” in Settled Land Act, 
1882 (c. 38), s. 58 (1) (ix), must be construed to 
include cesser, or determination on bkpcy. aliena- 
tion, remarrying, or any other event . — lie 
Sumner’s Settusd Estates, [1911] 1 Ch. 315 ; 
80 L. J. Ch. 267 ; 103 L. T. 897 ; 55 Sol. Jo. 155 ; 
eub nom. Re Sumner, Ellison v. Sumner, 27 
T. L. R. 173. 

Annotaiion : — Distd. Re Astor, Aetor v, Adams (1921), 91 

L. J. Ch. 277, 

2668. Interest under Intestacy.] — Re Llanover 
(Baroness), Herbert v. Ram, No. 2009, 

2669. Terminable life interest.] — Testatrix 
devised her freehold hereditaments to the use of 
her trustees, giving them large powers of manage- 
ment, & directi^ them to pay certain annuities 
& other periodic sums out of rents & profits. 
During the successive lives of pltf. & two other 
persons, but not for more than twenty years after 
testatrix’s death, the trustees were to apply the 
surplus rents in the dicharge of incumbrances on 
the estates thereinbefore devised, or in the pur- 
chase of other estates to be hold on like trusts. 

Subject to & after the determination or failure 
of the several directions thereinbefore contained, 
the trustees were to stand possessed of the here- 
ditaments in trust for F.’s daughters successively 
according to seniority in tail male, with a like 
remainder to E.’s daughters. No such daughters 
were yet in esse. 

After the determination or failure of the direc- 
tions & trusts thereinbefoi*e contained, the trustees 
were to settle the hereditaments to successive 
uses for lives & in tail male for ultimate remainder- 
men, but without any ultimat(3 limitation of the 
fee. There were ultimate remaindermen for lives 
& in tail male m esse. 

In Re Llanover {Baroness) y [1903] 2 (Jh. 330, Par- 
well, J., held that the dii*ection to apply the 
surplus rents in the purchase of other estates must 
be deemed to be struck out by Accumulations Act, 
1892 (c. 58), & the accumulation trust must be 
read as limited to the discharge of incumbrances. 

On a subsequent motion to vary the minutes 
he formally declared that when A so soon as 
the accumulations should be sufficient to discharge 
the incumbrances the accumulation trust would 
become a trust for the purchase of land only & 
consequently void under Accumulations Act, 
1892 (c. 58), & that from that time, & so long as 
the surplus rents should by law remain undisposed 
of, they would belong, & be payable by the trustees 
as received, to pltf. as heiress-at-law. The 
accumulations were not yet sufficient to discharge 
the incumbrances : — Held : on the construction of 
the will, subject to the accumulation trust for 
discharge of incumbrances, the surplus rents 
would be payable to a daughter of F. or E. as 
tenant in tail male, but that until the birth of 
such a daughter, & subject to any such daughter’s 
interest, the surplus rents subject to the accumula- 
tion trtLst were payable by the trustees to pltf. as 
heiress-at-law during the lives of F. & E., after 
whose deaths, subject to any daughter’s estate in 
tail male, the ultimate remainders would come into 
possession ; (2) having regard to the nature A 
extent of her interest as heiress-at-law, pltf. had 
not at the present time the powers of a life tenant 
either under Settled Land Act, 1882 (c. 38), s. 58 
(1) (vi) & (ix). 

(3) Semble : Settled Land Act, 1882 (c. 38), 


8. 68 (1) (vi), does not apply to a person merely 
entitled to receive surplus rents from trustees who 
are in possession & managing the estates, A (ix) 
does not apply (a) to a terminable life interest, or 
(6) to any interest taken under an intestacy, though 
comprised in the subject of the settlement under 
s. 2 (2). — Re Lianover (Baroness), Herbert v. 
Ham, [1907] 1 Ch. 635 ; 76 L. J. Ch. 427 ; 97 L. T. 
280. 

Annotatiovs : — As to (2) Distd. Rf’^ Sumner’H S. E., 11911] 1 

(3h. 315 ; Re Astor, Astor v. Adams (1921), 91 L. J. (3h. 

277 ; Re Llanover S. E.. [1926] Ch. 626. Ab to (3) Dbtd. 

Re Sumner’s S. E., [1911] 1 Ch. 315. 

2670. Income undisposed of — Arising in absence 
of trust.] — Re Llanover (Baroness), Herbert v. 
Ram, No. 2609, ante. 

2671. Received as part of residue — Not as 

income of property.] — Re Astor, Astor v. Astor, 
No. 2032, ante. 

2672. .] — Re Alston-Robekts- 

West’s Settled Estates, [1928] W. N. 41. 

2673. “ Implied or constructive ” trust — 

Resulting trust.] — Where the income of land 
devised to trustees is undisposed of during certain 
lives A results in possession to testator’s adult heir 
during those lives, that heir takes that inconu^ 
under an “ implied or constructive ” trust for 
payjnent thereof to him during those lives within 
Settled Land Act, 1925 (c. 18), s. 20 (1) (viii), read 
with the definition of trust in s. 117 (1) (xii), A 
has consequently the poweis of a life tenant. — 
R/e Llanover Settled Estates, [1920] Ch. 020 ; 
95 L. J. Ch. 419 ; 135 L. T. 303. 

Annotation : — Reid. Re Albton-Bohorts-West’s S. E., [1928] 

W. N. 41. 

2674. .] — Re Alston-Hoberts- 

West’s Settled Estates, [1928] W. N. 41. 

2675. Meaning of “forfeiture.”] — iie Sumner’s 
Settled Estates, No. 2007, ayiic. 

2676. Right to part of income- Remainder to be 
capital money.] — Under indentures of settlement 
A appointment made in 1900 A 1918 respectively, 
land became settled upon trust to pay two-third 
parts of the net income therc^of to T. during his 
life, A the other one-tliird part of such net income 
was directed to be held upon the trusts A subject 
to the powers upon A subject to which capital 
money arising under the Settled Land Acts from 
freehold hereditaments forming part of the settled 
estate would be held ; that was to say, in trust, 
after the death of T. for his first A other sons in 
tail. During the life of T. all the powers conferred 
by the Settled Land Acts on a tenant for life in 
possession of settled land were declared to be 
exercisable by the trustees in relation to the settled 
estate ; — Held : T. was not entitled to the income 
of the settled estate during his life subject to a 
trust for accumulation of income ^vithin Settled 
Land Act, 1925 (c. 18), s. 20 (1) (viii) ; A, accord- 
ingly, he had not the powers of a tenant for life, 
but the trustees of the settlement had such poweis 
by virtue of the terms of the settlement A s. 23 (1) 
of that Act. 

In my judgment there is a substantial distinction 
between a case where a person is entitled to the 
whole income of settled land, subject to an over- 
riding trend for the accumulation of income, A a 
case where a person is entitled only to a certain 
portion of the income, A the remainder of the in- 
come is to bo held A dealt with as capital money 
Lawrence, J.). — ^J^Frkwen, [1920] Ch. 580 ; 95 
L. J. Ch. 297 ; 134 L. T. 747 ; 70 Sol. Jo. 050. 

2677. Income during fixed term — It beneficiary 
so long live.] — Under a settlement, dated Sept. 13, 
1906, lands stood limited, in the eve>nts which hap- 
pened, to the use of trustees for a term of ninety- 
nme years, if C. should so long live, upon trust to 
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pay the rents & profits thereof to 0. during the 
remainder of her life, &, subject to the term & the 
trusts thereof, to the use of W. during his life, with 
remainders over : — Held : C. was a person entitled 
to the income of th^ settled land during her life, 
until the determination of her interest by means of 
the expiration of the term &, consequently, she 
was a person having the powers of a tenant for 
life, within Settled Land Act, 1925 (c. 18), s. 20 
(1) (viii). — He Waleran Settled Estates, [1927] 
1 Ch. 522 ; 96 L. J. Ch. 209 ; 136 L. T. 605 ; 70 
Sol. Jo. 1242. 

2678. “ Immediate binding trust for sale — 
Must overreach all prior equitable charges — So as to 
affect whole subject-matter of settlement.] — (1) 

Land is not “ subject to an immediate binding 
trust for sale ” within Settled Land Act, 1925 
(c, 18), s. 20 (1) (viii), unless the trust for sale is 
exercisable so as to overreach all prior equitable 
charges, with the result that the whole subject- 
matter of the settlement is subject to the trust for 
sale. 

(2) Under testator’s will T. became entitled as 
tenant in tail of the settled land subject only to a 
jointure rentcharge of £1,500 apxjointed by 
deceased tenant for life to his widow under a power 
in the wiU. In 1923 T. disentailed, Ac by a con- 
veyance conveyed the settled land, subject to the 
jointure, to trustees upon trust for sale, with 
power to postpone, Ac to stand possessed of the 
net proceeds of sale Ac the rents Ac profits until 
sale upon the trusts of a settlement of oven date. 
Under this settlement the income of the jn’oceeds 
of sale Ac the rents Ac profits until sale were apj^lic- 
able in paying life annuities of £5,000 to T., £1,000 
to her husband, £3,500 to the jointress, Ac in jiaying 
the balance to T. during her life. In 1924 & 1925 
two orders were made under Settled Land Act, 
1884 (c. 18), s. 7, which together gave T. j^ower 
to exercise all the powers of a tenant for fife under 
Settled Land Acts, 1884 to 1890: — Held: the 
settled land was subject to a conqiound settlement 
consisting of the will, the disentailing deed, the 
conveyance A: the settlement, Ac T. had the i^owers 
of a tenant for fife of the compound setllenamt 
conferred on her by Hettled Land Act, 1925 
(c. 18), s. 20 (1) (viii), as the land was not “ subject 
t ;0 an immediate binding trust for sale,” Ac was 
entitled to have a vesting deed executed in her 
favom: pursuant t-o sched. II. para. 1 ; (3) on the 
falling in of the jointure T. would by virtue of 
l^w of Property Act, 1925 (c. 20), s. 29 (4), become 
entitled to exercise the powers conf(*rr('d by the 
orders made under Settled I^and Act, 1884 (c. 18), 
s. 7, but must exercise tliem in the names Ac 
on behalf of the trustees for sale. — Re Leigh’s 
Se^ttled Estates, [1926] Ch. 852 ; 95 L. J. Ch. 
611 ; 136 L. T. 395 ; 70 Sol. Jo. 758. 

Annotation: — As to (1) Distd. & Dbtd. lie Paikcr’s S. E., 

Parker v. Parker (1927), 71 Sol. Jo. 981. 

2679. Income of “ land ” — Life interests in un- 
divided moieties.] — Under the will of Lord S., 
immediately before the coming into operation of 
Law of Property Act, 1925 (c. 20), the entirety 
of his Lancashire estate was limited to trustees for 
a term of one thousand years, with power to sell 
or exchange. In the meantime, Ac subject thereto, 
H. Ac G. were each entitled to a life interest in an 
undivided moiety of the estate. During the 
existence of the term the trustees were entitled 
to the rents Ac profits of the estate, which wore to 
be applied in paying off incumbrances : — Held : 
(1) Para. 1 of Part IV of the First Schedule to the 


Law of Property Act, 1926 (c, 20), applied to land 
held in undivided shares vested in possession only 
when two elements were iiresent, namely, the 
absence of any antecedent freehold estate, Ac 
present immediate beneficial enjoyment by pos- 
session, physical or notional, Ac therefore did not 
apply to this case ; (2) II. Ac U. were not “ a person 
entitled to the income of ‘ land ’ ” who had the 
powers of a tenant for life under Settled Land Act, 
1925 (c. 18), s. 20 (1) (viii), because, undivided 
shares in land being excluded from the definition 
of “ land ” in that Act, it was impossible for two 
undivided moieties of land to constitute “ land ” 
within the sect. ; Ac, as the entirety of the estate 
was settled by the will, Ac there was no tenant for 
life, or person having the powers of a tenant for 
life, the trustees of the will had the X)Owei’S of a 
tenant for life, Ac tlu‘ fee simple was vested in them 
under paras. 6 Ac 6 (<?) of PaH II of the First 
Schedule of the Law of Property Act, 1925 (c. 20), 
Ac Settled Land Act, 1925 (c. 18), s. 23 (1) (h) ; 
(3) the i)ow(‘rs of sale Ac exchange Ac other powers 
given to the trustees by the will remained exer- 
cisable by them. — Re Stamford Ac Warrington 
(Earl), Payne r. Grey, [1927] 2 Ch. 217; 96 
L. J. Ch. 461 ; 137 L. T. 633 ; 71 Sol. Jo. 620. 

{k) Person hcncficialhj entitled in Fee Simple 
subject to Subsisting Charge. 

See Settled Land Act, 1925 (c. 18), s. 20 (1) (ix). 

2680. Persons entitled in fee simple on failure of 
contingency — Gift to person contingently on attain- 
ing twenty-one.] — Re AbTOR, Abtor v. Astor, 
No. 2632, ante. 

2681. Fee simple subject to rentcharge — Pur- 
chased by company — After disentail by tenant in 
tail.]— Carnarvon’s (Earl) Chesterfield 
Skttlei> Estates, Re Carnarvon’s (Earl) 
Highclere Settled Estates, No. 2599, ante. 

{1) Married Woman entitled to Estate subject to 
Restraint on Anticipation. 

See Settled l.and Act, 1925 (c. 18), s. 20 (1) (x). 
At, generally f IIusband Ac Wife, Vol. XXVII., 
pp. 101-132. 

2682. Life estate subject to restraint — Re- 
mainder to tenant for life in fee.]-— Pocock Ac 
Prankerd’s Contract, No. 2575, ante. 

2683. Fee simple subject to restraint.] — Bates 
V. Kesterton, No. 2659, ante. 

(ni) hi respect of Settled Land of Infant. 

See Settled Land Acl , 1925 (c. 18), s. 26; 
Infants, Vol. XXVIIT., pp. 202-205, Nos. 621- 
651. 

{ 71 ) 1 71 respect of Settled Latid of Lu7iatic. 

See Settled Land Acl, 1925 (c. 18), s. 28. 

Judicial powers over estate of lunatic.]— iSVc 
Lunatics, Vol. XXXllI., pp. 189-230. 

Exercise of power of sale.] — See Lunatics, Vol. 
XXXIII., pp. 209, 214, 215, 227, Nos. 1153-1156, 
1210-1212, 1376. 

Exercise of power of leasing.] — See Lunatics, 
Vol. XXXIII., p. 211, Nos. 1179, 1180. 

(o) Timstces of Settlement. 

See Settled Land Act, 1925 (c. 18), s. 23. 

2684. Trustees appointed by settlor — For pur- 
pose of Settled Land Acts, 1882-1890 — With powers 
of tenant for life,] — Be Bird, Watson v . Nunes, 
No. 2579, ante. 
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Sect, 1 . — Ufider Settled Land Acts: Sub-sect, 1, D. tor sale.] — The trust deed of a charity placed the 


(q), E,, F,, G. cfc H. (a) & jb) ; sub-sect 2, A,] 

2685. Trustees of will — Interest of tenant for life 
not land — Undivided moieties.] — Be Stam- 
ford & Warrington (Earl), Payne v. Grey, 
No. 2679, ante. 

2686. Trust for payment of allowance.] — 

Re Alston-Roberts- West’s Settled Estates, 
[1928] W. N. 41. 

2687. Limitation In trust for charity.] — Be 

niGQS, Symonds V. Rhodes, [1927] W. N. 316. 

F. Trustees for the Purjwscs of the Settled Land 
Acts. 

See Part XIV., post. 

F. 'Trustees for Sale. 

See Law of Property Act, 1925 (c. 20), s. 28 
G. The Court. 

Sec Settled Land Act, 1925 (c. 18), s. 113. 

Jurisdiction in respect of Ireland.] — See Courts, 
Yol. XVI., p. 104, No. 42. 

II. Capital Money Arising under the Acts. 

(a) In General. 

See Settled Land Act, 1925 (c. 18), s. 117 (1) (ii). 

2688. Repayments of cost of improvements — 
Contributions by lessees.] — fie Hesketh, Saunders 
V. Bibby-Hesketh (1900), 45 Sol. Jo. 11. 

2689. Damages — In respect of damage to heir- 
looms.] — Be Walton, Miller v. Walton (1900), 
44 Sol. Jo. 015. 

2690. In respect of breaches of repairing 

covenant — Lease by previous life tenant.] — Where 
a tenant for life without impeaclimont of waste 
recovers damages from a lessee for dilapidations 
to the mansion house & buildings arising from 
breaclies of rej)airing covenants in a lease granted 
by a previous tenant for life under the statutory 
power, the damages are not capital moneys pay- 
able to the trustees of the settlement or into ct., 
but must be taken to repi*esent the damages which 
the tenant for life has sustained, & may accordingly 
be kept by him k> used for such purposes as he 
may think fit.- - Be Lacon’s Settlement, Lacon 
V. Lacon, [1911 ) 2 Ch. 17 ; 80 L. J. Ch. 610 ; 104 
L. T. 840 ; 27 T. L. R. 485 ; 55 Sol. Jo. 551, C. A. 
Annotations : — Distd. Re lYivG, Birnstinjrl v. BimBtingl, 

[1912J 1 Ch. 770. Folld. Rc Doaltry, Davenport r. Dealtry 

(1913), 108 L. T. 832. Consd. Rc WillianiB* Settlmt., 

Williams Wynn v. Williams, I1922j 2 Ch. 750. 

Money received by way of damages for 

breach of covenant.] — See Settled Land Act, 1925 
(c. 18), 8. 80 (1). 

2691. Fund for discharge of incumbrances — 
Mineral rents accumulated by special direction — 
incumbrances discharged by other moneys.] — Be 

Wharncliffe’s Trusts, WHARNCLUTTi: (Earl) v. 
WORTLEY (1904), 48 Sol. Jo. 170, (k A. 

2692. Forfeited deposits — On abortive sale.] — 
Where a tenant for life sold land, under Settled 
Land Act, by public auction, & a deposit was paid 
by the purchaser, but it was subsequently dis- 
covered that the purchaser had not the funds to 
complete the purchase, & the purchaser signed an 
agreement, whereby, in consideration for his 
release from the contract, he undertook to forfeit 
the deposit & pay the auctioneer’s fees : — Held : 
the deposit so forfeited came within Settled Land 
Act, 1882 (c. 38), s. 31 (1) (ii), & was accordingly 
capital money & not income of the tenant for life. 
— Be Ward’s Settled Estate (1919), 63 Sol. Jo. 
319. 

2693. Proceeds of sale of land held under trusts 


entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in whom 
it was vested with full power to sell & give receipts 
for the purchase-money; — Held: (1) the trustee 
could sell the land under his trust deed & give a 
receipt for the pm'chase-money without resorting 
to his life tenant powers under Settled Land Act, 
1925 (c. 18), 8. 29, at all ; (2) in any case the pro- 
ceeds of sale would remain revenue & would not 
become capital moneys arising under the Act, for 
both these reasons Settled Land Act, 1925, 
(c. 18), s. 94 (1), had no application. — Be Booth 
& Soutiiend-on-Sea Estates Co.’s Contractt, 
[1927] 1 Ch. 579 ; 96 L. J. Ch. 272 ; 43 T. L. R. 
334 ; sub nom. Booth v. Southend-on-Sea 
Estate Co.’s Contract, 137 L. T. 122. 

Accumulations directed to be capitalised.] — See 
Perpetuities, Vol. XXXVll., p. 135, No. 639. 

Fine on grant of lease.] — See Settled Land Act, 
1925 (o. 18), 8. 42 (4). 

Mining rents partially capitalised.] — See Settled 
Land Act, 1925 (c. 18), s. 47. 

Consideration for grant of option.]— See Settled 
Land Act, 1925 (c. 18), s. 51 (5). 

Proceeds of sale of timber partially capitalised.] — 
See Settled Land Act, 1925 (c. 18), s. 66. 

Proceeds of sale of heirlooms.] — See Settled 
Land Act, 1925 (c. 18), s. 67 (2). 

Money raised on mortgage.]- Sec Settled Land 
Act, 1925 (c. 18), s. 71 (1). 

Money in court under Lands Clauses & other 
Acts.] — See Settled Land Act, 1925 (c. 18), s. 76. 

Money in hands of trustees under powers of 
settlement.] — See Settled Land Act, 1925 (c. 18), 
s. 77. 

Personal estate settled by reference to capital or 
land.] — See Settled Land Act, 1925 (c. 18), s. 78. 

Capital arising otherwise than under the Act.] — 
See Settled I.and Act, 1925 (c. 18), s. 81. 

Money paid in respect of contracts.] — aSVc 
Settled Land Act, 1925 (c. 18), 8. 90 (5). 

(5) What Moneys Liable to he laid out hi Purchase 
of Land. 

Sec Settled Land Act, 1925 (c. 18), ss. 76, 77, 
117 (1) (ii). 

2694. Money in hands of trustees for Investment 
— Power to Invest in land.] — (1) Under Settled 
Land Act, 1882 (c. 38), s. 33, the tenant for lif(' 
has the same powers over money in the hands of 
trustees liable to bo laid out in the purchase of 
land to be made subject to the settlement as he 
would have over the land itself, & the sect, gives 
the tenant for life an option to direct how the 
money shall be applied or invested as capital money 
under the Settled Land Acts. 

(2) Semble : sect. 33, only applies to money 
subject to a trust to be laid out in land, & not to 
money subject to a discretionary power to be so 
laid out. — Re Gee, Pearson Gee v. Pearson 
(1895), 64 L. J. Ch. 606 ; 11 T. L. R. 431 ; 39 
Sol. Jo. 539. 

2695. .] — Personal property held by 

trustees with power to invest in land is liable to be 
laid out in the purchase of land within the Settled 
Land Act, 1882 (c. 38), ss. 32, S3.— Be SoLTAU’s 
Trust. [1898] 2 Ch. 629 ; 68 L. J. Ch. 39 ; 79 
L. T. 335. 

2696. .] — Be Thomas, Weatherall 

V. T’homas, No. 2994, post. 

2697. Particular land.] — Money 

which the trustees of a settlement are empowered 
to invest-, at the request of the tenant for life, in 
the purchase of particular land is money which 
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iff liable to be laid out in the purchase of land ** 
within Settled Land Act, 1882 (c. 38), s. 33. 

Where by a settlement, which comprised a 
moiety of certain freeholds, the tinstees were em- 
powered, at the request of the tenant for life, to 
invest money comprised in the settlement in the 
purchase of the other or unsettled moiety of the 
freeholds : — Held : the case came within Settled 
Land Act, 1882 (c. 38), s. 33, & money in the hands 
of the trustees might be invested, as capital money, 
in the purchase by them, jointly with the owner 
of the unsettled moiety, of land convenient to be 
held together with the freeholds. — Re Hilt., Hii.l 
V. Pilcher, [1896] 1 Ch. 962 ; 65 L. J. Ch. 511 ; 74 
L. T. 460 ; 44 W. R. 573. 

2698. Absolute trust to invest.] — Re Gee, 

Pearson Gee v. Pearson, No. 2694, ante. 

2699. Money in court — Compulsory purchase — 
Lands belonging to charity.] — Lands belonging 
absolutely to a charity were taken by a public 
body, & the purchase-money paid into ct. under 
the Lands Clauses Consolidation Act, 1845 (c. 18) : 
— Held : the purchase-money could be dealt with 
under Settled Land Act, 1882 (c. 38), s. 32, as 
“ money liable to be laid out in the purchase of 
land to be made subject to a settlement.” — Re 
Byron’s Charity (1883), 23 Ch. D. 171 ; 53 
L. J. Ch. 152 ; 48 L. T. 515 ; 31 W. R. 517. 
Annoioiion : — Consd. Kor p. Castle Bytbaiu, Ex p. Mid. Ry., 

[1895] 1 Ch. 348. 

2700. Glebe lands .] — Rx p. Castle 

Bytham (Vicar), Ex p. Midi^nd Ry. Co., No. 
2574, ante. 

— See Compulsory Purchase op 
Land. VoI. Xl., p. 245, Nos. 1442-1440. 

2701. Proceeds of sale under Settled Estates Act, 
1877 (c. 18).] — By an order under Settled Estates 
Act, 1877 (c. 18), contracts for the sale of settled 
land were confirmed, & tinistees were appointed 
to receive the proceeds, & were directed to apply 
same “ to some one or more of the purposes men- 
tioned in Settled Estates Act, 1877 (c. 18), s. 34,” 
& in the meantime to invest same in Consols. The 
proceeds were received & invested in Consols, but 
no step was taken to apply them to any of the 
purposes of sect. 34. On the application of the 
tenant for life under Settled Land Act, 1882 (c. 38) ; 
— Held : the trustees might, under sects. 21 & 33 
of that Act, realise the Consols, & invest the pro- 
ceeds in railway debenture stocks. — Re Tennant 
(1889), 40 Ch. D. 594 ; 58 L. J. Ch. 457 ; 60 L. T. 
488 ; 37 W. R. 542 ; 5 T. L. R. 316. 

Annotation : — Refd. lie Mmidy’s S. E., [1891] 1 Ch. 399. 

2702. .] — Re Tessyman’s Trusts, No. 2788, 

po.it. 

2703. Repayment of costs of improvement — 
Sinking fund.] — By a settlement of family estates, 
made in 1877, the trustees were empowered by the 
direction of the tenant for life, to raise money by 
mtge. of the settled lands, to be applied by him 
for the purpose of improvements thereon similar 
in the main to those authorised by Settled Land 
Act, 1882 (c. 38), & the annual rents of the settled 
lands were charged with the payment to the 
trustees, for twenty-five years from the raising of 
the money, of an annual sum equal to one-twenty- 
fifth of the money paid to the tenant for life, who 
was to be bound to pay such annual sum, & to 
keep down the interest on the charge. Under the 
powers of the settlement money had been raised 
for improvements by direction of the tenant for 
life, & he had made certain annual payments 
towards the sinking fund created by the settle- 
ment : — Held : the money standing to the credit 
of the sinking fund was capital money under 
Settled Land Act, 1882 (c. 38), s. 33, & applicable 


as such. — Re Sudbury & Poynton Estates, 
Vernon v. Vernon, [1893] 3 Ch. 74 ; 62 L. J. Ch. 
5.39 ; 68 L. T. 707 ; 41 W. R. 585 ; 37 Sol. Jo. 
424 ; 3 R. 561. 


SuB-BECT. 2 . — Characterirticb of Statutory 
Powers. 


A. Fiduciary. 

See Settled Land Act, 1925 (c. 18), s. 107. 

2704. Exercise to be in interests of parties con- 
cerned.] — Re Radnor’s (Earl) Will Trusts, 
No. 2921, post. 

2705. .] — The Costessey Hall estates were 

settled by a deed of Jan. 26, 1874, under which 
Lord Stafford was tenant for life in possession. 
By the will of the late Ijord Stafford he bequeathed 
certain pictures upon trust to permit the same to 
be used & enjoyed by tlie person who under the 
settlement of 1874 should for the time being be 
entitled to the Costessey Hall estates, to be hold 
as heirlooms for the successive owners of the hall, 
but not to vest absolutely in any tenant in i.ail 
male by purchase who should not attain the age 
of twenty-one years or die under that age leaving 
issue male. Testator died in 1881. One of the 
pictures bequeathed as heirlooms had been recently 

I sold for a large sum of money. The money was 
paid to the trustees of the will & invested by them 
in Consols. The judge held that 1 he settlement was 
a compound settlement, & he appointed the 
trustees of the will to be trustees for the purposes 
of the Settled Land Acts of the settlement of the 
heirlooms & the proceeds of sale thereof created 
by the deed of 1874 & the will. The heirlooms 
were now vested in an infant female tenant in tail 
in remainder. The tenant for life asked that the 
tinstees of the compound settlement sliould apply 
£15,000, part of the proceeds of sale of the picture, 
in discharge of a mtge. on land settled by the deed 
of 1874 ‘.—Held : (1 ) the effect of the order of the 
judge was that both the land settled by the deed 
of 1874 &; the heirlooms must be treated as if they 
had been settled by the same document ; (2) the 
words ” land ” in s. 37 & ” settled land ” in 
Settled Land Act, 1882 (c. 38), s. 21 (ii), meant the 
land by reference to the limitations of which the 
heirlooms were settled by the will ; (3) the slight 
difference in the limitations of the deed & the will, 
A the fact that the heirlooms were vested in the 
tenant in tail, were not sufTicient ground for dis- 
tinguishing Re MorlborouqFs {Duke) Settlement^ 
Marlborough {Duke) v. Marjoribanks, No. 2798, 
post ; (4) the investment in Consols by the 

trustees before they were appointed trustees of 
the compound settlement did not prevent the 
deshed application of the money ; (5) the tenant 
for life, although a trustee under s. 53, was not 
committing a breach of trust, & the money ought 
to be applied in the discharge of the mtge. 

(6) I do not think that I can say that the tenant 
for life is not entitled to regard as more important, 
in the interests of all the persons, including him- 
self, who are now or may hereafter become entitled 
to the estate, the freeing of those estates from the 
incumbrance in question, rather than the keeping 
of this money invested or dealing with it in some 
other form (Warrington, J.). — Re Stafford’s 
(Lord) Settlement & Will, Gerard v. Staf- 
ford, [1904] 2 Ch. 72 ; 73 L. J. Ch. 560 ; 91 L. T. 
229 ; 52 W. R. 530 ; previous proceedings (1903), 


20 T. L. R. 61. 

Annotations .—Aa to (4) Refd. Re Gladwin’s T^ts (1919), 
63 Sol. Jo. 265. Oencrallu, Mentd. Re Coull’s S. E., [1905] 
1 Ch. 712. 


2706. .] — Where under Settled Land Act, 
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Sect 1. — Under Settled Land Acts: Sub-sect, 2, J.., 
B, d: C,] 

1882 (c. 88), s. 26, a tenant for life submits for 
approval to tlie tmstees of the settlement a scheme 
for the execution of an improvement, the duty of 
the trustees is confined to seeing {a) that the im- 
rovement proposed is an improvement authorised 
y the Act, namely, that it is for tlie benefit of 
some land comprised in the settlement ; (6) that 
the scheme for the execution of the improvement 
is a proper one for carrying out the particular 
improvement ; & (c) that in submitting the scheme 
to the trustees the tenant for life is acting bond fide 
& on competent skilled advice. The trustees are 
not concerned with the general policy pursued by 
the tenant for life in improving the property, nor, 
in a case where there is capital money in hand, with 
the amount already spent on improvements. 

There is a further consideration which the 
trustees in coiLsidering a scheme must bear in 
mind, namely, whether or not the tenant for life 
is proposing something which is outside his position 
as a tenant for life acting in regard to the interests 
of all parties entitled under the settlement, A 
deemed to be in the ijosition of & to have the 
duties & liabilities of a trustee (Warrington, J.). 
— Be Egmont’s (Earl) Settled Estates, Leproy 
V. Egmont (Earl). [1906] 2 Ch. 151 ; 75 E. J. Ch. 
649 ; 95 L. T. 187 ; 54 W. K. 504 ; 22 T. L. R. 480. 

2707. .] ~Bc lloDES, Sanj)Ers v, Hobson, 

No. 2976, post. 

2708. Incumbrancers.] — The conveyance by 

the tenant for life under sect. 20 [Settled Land 
Act, 1882 (c. 38)J can only pass the estates subject 
to any charge by mf-ge. ... or otherwise of his life 
estate, which has been made by the tenant for 
life for the purpose of raising money. . . . The 
tenant for life can only convey under the Act so 
as not to affect the charges on the estate, including 
those charges or incumbrances on the life estate 
W'hich have been created by liimself. Whem, 
therefore, his life estate is incumbered up to the 
hilt, he can only sell that which is practically a 
reversion, not an estate in possession (North, J.). 
— He Sebright’s Settled Estates (1886), 33 
Ch. I). 429 ; 55 L. T. 354 ; affd., 33 Oh. D. p. 442, C. A. 
Annotatioi}^ : — Consd. Cardigan v. Curzon-Howe (1888), 40 

Ch. D. 338 ; Tie Dickin & Kclhall’s Contract, [1008] 1 Ch. 
218. 

2709. Annuitant.] — Settled land 

was all charged by the settlement with the pay- 
ment of certain annuities ; paH of the settled 
land was subject to a mtge. created prior to the 
settlement ; the tenant for life proposed to raise 
£40,000 to pay off this mtge. by means of a mtge. 
of all the land, which would override & take prioiity 
of the annuities ; the selling value of the whole of 
the settled land was £80,000 ; a sale at that price 
would be far more beneficial to the annuitants 
than the proposed mtge. The annuitants applied 
to the ct. for an injunction to restrain the tenant 
for life from mortgaging the settled land so as to 
create a first charge over that part thereof which 
was not subject to the existing mtge. : — Held : the 
tenant for life had power to so mortgage the whole 
of the settled land in order to pay off an incum- 
brance upon a part thereof ; but as the exercise 
of that power would, in this case, be unjust to the 
annuitants whose interests he was bound to 
consider, the ct. would interfere to prevent him 
from exercising that power, though he was acting 
bond fide . — Hampden v. Buckinghamshire (Earl), 
[1893] 2 Ch. 631 ; 62 L. J. Ch. 643 ; 68 L. T. 695 ; , 
41 W. R. 516 ; 37 Sol. Jo. 455 ; 2 R. 419, C. A. ' 
Annotations : — Apld. Re Richardson, Richardson v. Richard- 
son, [1000] 2 Ch. 778 ; Re Hunt’s S. E., Bulteel v. Lawde- 


shayne, [1905] 2 Oh. 418. Consd. Re Charteris, Charteris 

V. Biddulph, [1917] 2 Ch. 379. ]Md. Re Monson’s B. E., 

[1898] 1 Ch. 427 ; Re Stamford & Warrinifton, Payne v. 

Grey, [1916] 1 Oh. 404 ; Re Gladwin’s Trust, [1919] 1 Ch. 

232. 

2710. Remaindermen.] — IIatten v. Rus- 

sell, No. 2832, post. 

2711. .] — Re Richardson, Richard- 

son V. Richardson, No. 2834, post, 

2712. ,] — Be Hope’s Settled 

Estates, No. 2925, post. 

2713. .] — Be Westminster’s (Duke) 

Settled Estates, Westminster (Duke) v. 
Shaftesbury (Earl), No. 2820, post. 

2714. Discretion of tenant for life to prevail 

in case of doubt.] — The powers conferred by 
Settled I^and Act, 1882 (c. 88), upon a tenant for 
life are, pursuant to sect. 53, to be exercised with 
a due regard to the interests of all parties entitled 
under the settlement, the discretion vested in 
him by the Act as to the appheation of capital 
moneys must not be so exercised as imduly to 
I^rejudice such parties, but where it is a matter 
of doubt, then the discretion of the tenant for life, 
if fairly exercised, ought to prevail. Four estates, 
A., B., C., A D., were devised by the same will in 
trust for the same tenant for life. After her death 
estates A., B., & C. were devised to different 
persons in strict settlement, A a long term of 
years was created in estate D., subject to which 
such estate was devised as to one moiety to the 
uses of estate A., A as to the other moiety to the 
uses of estate B. The trusts of the term were for 
the payment off of the incumbrances on all four 
estates in the order in wliich they were devised. 
Upon an application by the tenant for life : — 
Held : (1 ) notwithstanding the interposition of the 
term of years, estate B. A one moiety of estate D. 
constituted otk^ settled estate within the meaning 
of the Settled l^and Act ; A capital moneys arising 
from the moiety of estate D. were applicable for 
improvements on estate B. ; it appearing that tliis 
application of the moneys, though it might delay, 
would not endanger the payment of the incum- 
branc(‘S on the other estates ; (2) the costs as 

between solr. A client of the solr. A surveyor of 
the tenant for life for preparing A carrying out 
the necessary schemes for sucli improvements 
were costs incidental to tlie application A were 
payable out of the capital moneys arising from 
estate B. A the moiety of estate D. — Be Stam- 
ford’s (Lord) Settled Estates (1889), 43 Eh. D. 
8t ; 58 L. J. (Ih. 849 ; 61 L. T. 504 ; 38 W. R. 317. 
Annotations : — As to (1) Retd. Re Mundy’H 8. E., [1891] 1 

Ch. 399 ; lie Gorard’s S. E., 11893] 3 Oh. 2.52 ; Re ThomaH, 

W(*atherall v. Thomas, [1900] 1 Ch. 319 ; lie Partington, 

Rcigh V. Kano, [1902] 1 Ch. 711. 

2715. Exercise to be for benefit of settled land.] — 

Bruce (Lord Henry) v. Ailesbury (Marquess), 

No. 2772, post. 

2716. Motive of tenant for life immaterial — 

Intention to benefit wife.] — Sutherland (Dow- 
ager Duchess) v. Sutherland (Duke), No. 2887, 
post. 

2717. Personal views of tenant lor life Im- 

material — Objection to sale of intoxicants.] — Be 
Somers (Earl), Cocks v. Somerset (1895), 11 
T. L. R. 567 ; 39 Sol. Jo. 705. 

2718. Incidental benefit to tenant for life no 

objection.] — Re Hare, Leycester-Penrhyn v. 
Leycester-Penrhyn (1908), 43 L. Jo. 659. 

Direction of investment.] — See No. 2783, post. 

Exercise of power of leasing.] — Sec Nos. 
2887, 2888, 2896-2898, post. 

Accepting surrender of lease.] — See No. 2976, 
post. 

Sale of heirlooms.] — See No. 2921, post. 
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B, Inalienable. 

See Settled Land Act, 1925 (c. 18), s. 104. 

2719. General rule .] — Re Sebright’s Settled 
Estates, No. 2775, post. 

2720. .] — Rc Mundy & Roper’s Contract, 

No. 3171, 

2721. Effect of assignment of life interest.] — 

He Sebright’s Settled Estates, No. 2776, post. 

2722. .] — Re Mundy & Roper’s Contract, 

No. 3171, post. 

2723. Consent of assignee for value — Right 

of purchaser to require evidence .] — Re Du Cane 
Nettlefold’s Contract, No. 2842, post. 

2724. What amounts to consent — 

Assignee becoming purchaser.] — Re Kingsley & 
Holder’s Contract (1903), 115 L. T. Jo. 201. 

2725. Cannot be required to Join.] — 

Re Hickin & Kelsall’s Contract, No. 2953, post. 

2726. Exercise of leasing powers.]— L ons- 

dale (Earl) v. Lowther, No. 2998, post. 

2727. Share of Interest — Merger of share In 

remainder.] — Although a life tenant of real estate 
has assigned a share of his life estate to a remainder- 
man, so as to merge that share, he can still make 
a title to the entire settled estate with the consent 
of his assignee. — Re Barlow’s Contract, [1903] 1 
(^h. 3S2 ; 72 L. J. Ch. 21 4 ; 88 L. T. 84 ; 51 W. R. 399. 

.] — See Settler! J^nd Act, 1925 (c. 18), s. 24. 

2728. Effect of resettlement — Powers under 
original settlement.]— M undy & Roper’s Con- 
tract, No. 3171, post. 

2729. .] — Re Wimborne (Lord) & 

Browne’s Contract, No 2845, post. 

2730. — — ,] — Re Trafford’s Settled 

Estates, No. 3041, post. 

2731. .] —Re Cope & Wadland’s 

Contract, No. 8118, ptost. 

2732. Arrangement by way of compromise — 
Disposition of interests — Right to make not re- 
stricted.] — Testator gave bis wife the use of his 
residence, W., so long as she should desire to make 
it h(‘r permanent place of rc^sidence & sliould 
remain liis widow, directed lliat his estate should 
pay all rates, taxt*s, k, outgoings in respect of the 
house & keep it in repaii’. lie left his residuary 
real & jjersonal estate upon trust for sale k con- 
version, k then for his children & their issue ; tlie 
income of tlie sliares of daughters to be paid to 
them during coverture without anticipation, 
the capital of those shares to he divided after the 
daughters’ deatlis amongst their children. He 
directed his trustees to postpone tlie sale of W., k 
to develop it as they thought fit. The judge 
decided that the widow had the powers of a tenant 
for life under Settled Land Act, 1882 (c. 38), k 
would not forfeit the benefits given by the will if 
she sold or leased the property. It was now pro- 
posed that she k the trustees should enter into a 
compromise whereby she should release to them 
her claims in respect of W. in consideration of an 
annual payment of £275 during widowhood — a 
sum less than the estimated value of her interests 
under the will : — Held : under Settled Land Act, 
1882 (c. 38), s. 61 (1), the condition as to residence 
was void only so far as it tended to prevent the 
exorcise of the powers of the tenant for life ; there 
was nothing to prevent the widow from releasing 
her beneficial interests in the manner proposed ; 
if she did so she would forfeit those interests by 


ceasing to reside, but would receive the value of 
them in the shape of the annuity of £275 ; no 
question of improper investment arose, as the real 
result of the transaction would be to relieve 
testator’s estate from part of the payments to 
which it was subject ; k the compromise was for 
the benefit of all parties, was within the power of 
the trustees, k ought to be sanctioned. — Re 
Trenchard, Trenciiard V. Trenchard, [1902] 
1 Ch. 378 ; 71 L. J. Ch. 178 ; 86 L. T. 190 ; 60 
W. 11. 260 ; 40 Sol. Jo. 231. 

Annotation Consd. He Simpson, Clarko v. Simpson, [1913] 

1 Ch. 277. 

2733. Statutory owner — Settled Land Act, 1925 
(c. 18), s. 117 (1) xxvi — ^Not within prohibition.] — 
Re Craven Settt.ed Estates, No. 2617, ante. 

2734. Not within powers of Settled 

Land Act, 1925 (c. 18), s. 20.] — Re Craven 
Settled Estates, No. 2617, ante. 

2735. Effect of reiease under Law of 

Property Act, 1925 (c. 20), s. 165.] — Re Craven 
SETTTJ3D Estates, No. 2617, ante. 

Effect of bankruptcy of tenant for life.] — See 
Bankruptcy, Vol. V., p. 743, Nos. 6413-6414. 


C. Prohibition against Exercise Void. 

See, nouu Settled Land Act, 1925 (c. 18), s. 106. 

2736. Extent of statutory prohibition.] — Re 
Hazj.e’s Settled Estates, No. 2633, ante. 

2737. .] — Re Atkinson, Atkinson v. 

Bruce, No. 2664, ante. 

2788. Restriction on power of sale — Settlement 
by private Act — Power of trustees restricted — 
Power of life tenant unaffected.] — Re Chaytor’s 
Sei^tled Estate Act, No. 2796, post. 

Effect of gift over.] — See Nos. 2740, 2747, 

post. 

2739. Condition requiring residence of life 
tenant — No bar to powers — Sale.] — Testator 
devised real estate to tlie use of his son F. so long as 
he should reside in the dwelling-house, or upon 
some part of the devised estate, for not less 
than three calendar months in each year after 
he should become entitled to the actual pos- 
session thereof. After the death of F., he 
should have complied with the above condition, 
the estate was given among his children as ho 
should appoint. In default of appointment, or 
if F. should fail to comply with the condition, on 
the determination of his estate therein it was 
given to the use of trustees for sale. The only 
house on the estate in which F. could reside was 
very lai’ge, k could not be inliabited properly 
without an annual outlay of more than twice the 
annual income derived from the estate. An 
opportunity arose for selling a part of the estate 
for a pmpose which, if carried into effect, would 
render the mansion house, if unsold, uninliabitable : 
— Held: (1) F. had the powers of a tenant for 
life under Settled Land Act, 1882 (c. 38), including 
the power to sell the estate ; (2) the condition 
requiring residence was within sect. 61 of the Act, 
k void ; (3) leave should be given to sell the 
mansion house. — Re Paget’s Settled Estates 


(1886), 30 Ch. I). 161 ; 55 L. J. Oh. 42 ; 63 L. T. 
90 ; 33 W. R. 898 ; 1 T. L. R. 567. 

Annotations : — As to (1) Apld. lie Eastman's Settlmt. (1898), 
43 Sol. Jo. 114. Retd. Re Tnmchard, Trenchard v. 
Trenchard, [1902] 1 Ch. 378. As to (2) Consd. Haynes, 
Kemp u. Haynes (1887), 37 Ch. D. 306. Folld, Re 
Dalrymple, Bircham v. Springfield (1901), 49 W. K. 627. 


PART XIII. SECT. 1, SUB-SECT. 2.~ B. 

2721 i. Effect of assignment of life 
interest .} — Where tlio first tenant for 
life of settled lands has assimed his 
life estate to the second tenant for life 
under the settloraont, so that tlie life 


estate of the former has become 
merged in that of tlio latter, the power 
of sale conferred on a tenant for life 
by Settled Lands Act can be exorcised 
by the second tenant for life, notwith- 
standing the proyisiona of Settled 
Land Acts, 1882, a. 60.— i?e Bruen’s 


Estate, [19111 1 T. K. 76,— IR. 

PART XIII. SECT. 1, SUB-SECT. 2.— C. 

2789 i. Condition requiring residence 
of life tenant — No bar to powers — Sale.) 
— Re Adair & Settled Land Act, 
[19091 1 I. R, 311,— IR. 
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Sect, 1. — Under Settled Land Acts: Svb-sect, 2, 
avh-sect, 3, Jg.] 

“ The report of that case is, perhaps, not strictly accurate, as 
one would imagine there must have been some words, 
griving F. a life estate ” (Kkkewioh, J.). Oenerally, Be!d. 
He Boyer’s S. E.. [1916] 2 Oh. 404. 

2740. Letting.] — gift by a husband 

of his house to trustees in trust to allow his wife 
to reside in it rent free, she paying for repairs, 
insurance, etc., “ &; from & after the decease 
or second marriage of my said wife or of her 
ceasing to reside at the said dwelling-house,’* 
the same to fall into residue, does not prevent the 
wife from evacuating the house & exercising her 
power of leasing as tenant for life under Settled 
Land Acts, & receiving the rents received from such 
letting for her own use & benefit during her widow- 
hood. — Re Freme (Deceased), Samuel v. Preme 
(1912), 56 Sol. Jo. 362. 

2741. Validlty.l — Re Paget’s Settled 

Estates, No. 2739, ante. 

2742. Valid except as restraint on 

exercise of powers.] — ^A tenant for life under a will 
broke the terms of a condition of residence on pain 
of forfeiture contained in the will : — Held : no 
sale ha^dng been made, the forfeiture took effect, 
notwithstanding Settled Land Act, 1882 (c. 38), 
6 . 51. — Re Haynes, Kemp v, Haynes (1887), 37 
Oh. D. 306 ; 57 L. J. Ch. 519 ; 58 L. T. 14 ; 36 
W. R. 321 ; 4 T. L. R. 168. 

Annotahmis : — ^N.P. Re Dalrymplo, Bircham v. Sprinprfteld 
(1901), 49 W. U. G27. Folld. Rc Trcnchard, Tronchard v. 
Trenchard, [1902] 1 Ch. 378. 

2743. .] — Re Trenchard, 

Trenchard v. Trenchard, No. 2732, ante. 

2744. Reduction of annuity on residence 

ceasing.] — Re Eastman’s Settled Estates (1898), 
68 L. J. Ch. 122, n. ; 43 Sol. Jo. 114. 

Annotaiions : — Folld. Re St. Donats S. K. (1898), 79 L. T. 

542; Re Carne’s S. E., [1899] 1 Ch, 324. Apld. Re 
Trenchard, Ward t?. Trenchard (1900), 16 T. L. R. 525 ; Re 
Llanovor’s Will, Herbert v. Frcshhcld, [1902] 2 Ch. 679 
Ezpld. Re Trenchard, Trenchard r. Trenchard, [1902] 1 
Ch. 378. Refd. Rc Betty, Betty r. A.-G. (1899), 80 L. T. 
675 ; Re Boyer’s 8. E., [1916] 2 Ch. 401. 

2745. Additional allowance for out- 

goings.] — Re Simpson, Clarke v, Simpson, No. 
2819, post. 

Gift over.] — See Nos. 2746, 2747, post. 

2746. Effect of gift over — Of personalty.] — There 
is no juidsdiction ex post facto to sanction the sale 
of heirlooms. Wliere heirlooms had been sold to 
advantage without an order, the ct. directed the 
trustees not to take steps to recover them. 

Personal estate was bequeathed on trust to 
apply the income in keeping up a sea wall & 
ornamental grounds on settled real estate & on 
trust to pay the balance of the income to the 
te]^nt for life of the real estate during lives in 
being & twenty-one years, with a proviso that, if 
the tenant for life should become disentitled to the 
possession or income of the real estate, the settled 
personal estate should sink into the residue ; — 
Held : this proviso was void under Settled Land 
Act, 1 882 (c. 38), s. 51, & the tenant for life who had 
sold the real estate was still entitled to the income 
of the personal estate. — Re Ames, Ames v. Ames, 
[1893] 2 Ch. 479 ; 62 L. J. Ch. 685 ; 68 L. T. 787 ; 
41 W. R. 505 ; 37 Sol. Jo. 423 ; 3 R. 558. 

Annotation : — Refd. Re Trenchard, Trenchard v. Trenchard, 
[1902] 1 Ch. 378. 


2747. Of settled land.] — Testator settled 

real estate. His widow died in 1869, having 
bequeathed personal estate to be held on trust for 
the person entitled to the enjoyment of the settled 
real estate, with a proviso that in case of sale of 
the real estate, either during the life of a person 
then in being, or wdthin twenty-one years from her 
death, her trust property should go over : — Held : 
in case of sale of the real estate under Settled Land 
Acts the gift over was ineffectual . — Re Smith, 
Grose-Smith V. Bridopjr, [1899] 1 Ch. 331 ; 68 
L. J. Ch. 198 ; 80 L. T. 218 ; 47 W. R. 357. 
Annotaiion : — Refd. Re Trenchard, Trenchard v. Trenchard, 

[1902] 1 Ch. 378. 

2748. Reduction of share of life tenant.] — 

S. by her will devised certain freeholds to trustees 
upon trust for T. for life, subject to a condition 
of residence, & in case T. should cease to reside 
there, then on trust to sell & invest the proceeds 
& pay one-third of the income thereof to T. for 
life, & the remaining two-thirds to other persons 
therein mentioned : — Held : the provision was 
such as to induce the tenant for life to abstain from 
exercising his powers under Settled Land Act, 
1882 (c. 38), s. 51, &> was void . — Rc Dalrymple, 
Bircham v. Springiteld (1901), 49 W. R. 627 ; 
45 Sol. Jo. 555. 

2749. Settled property to fall into residue.] — 

Re Trenchard, Trenchard v. Trenchard, No. 
2732, ante. 

2750. .] — Re Griffiths, Heartey v. 

Griffiths (1910), 130 L. T. Jo. 106. 

2751. .] — Re Ereme (Deceased), 

vSamuel V. Preme, No. 2740, ante. 

2752. .] — Re Richardson, Richardson v. 

Richardson, No. 2834, post. 

Alienation of life interest.] — See Settled Land 
Act, 1925 (c. 18), s. 24. 


Sub-sect. 3. — Preliminary Conditions to 
Exercise. 

A. Notice, 

See Settled Land Act, 1925 (c. 18), s. 101. 

2753. Necessity for — Appointment of trustees to 
receive notice.] — Wliere a tenant for life is a lunatic, 
& his committee desires to exercise the powers of 
leasing given by Settled Land Act, 1882 (c. 38), & 
no trustees of the settlement are in existence, new 
tmstees must be appointed for the purposes of 
the Act.— Re Taylor (1883), 52 L. J. Ch. 728 ; 
49 L. T. 420 ; 31 W. R. 596, C. A. 

2754. .] — Wheelwright v. Walker, 

No. 3106, post. 

2755. .] — Re Bentley, Wade v. Wil- 

son, No. 2662, ante. 

2756. .] — Re Monson’s (Lord) 

Settled Estates, [1898] 1 Ch. 427 ; 67 L. J. Ch. 
176 ; 78 L. T. 225 ; 46 W. R. 330 ; 14 T. L. R. 
247 ; 42 Sol. Jo. 289. 

Annotation : — Consd. Re CouH'b S. K., [1905] 1 Ch. 712. 

2757. Form of notice — Sufficiency of general 
notice of Intention.] — The notice to be given under 
Settled Land Act, 1882 (c. 38), s. 46, by the tenant 
for life of settled land to the trustees of the settle- 
ment for the purposes ot the Act, when he is 


27461. Effect of gift over — Of per- 
sonalty .] — Testatrix f^ave to A. B. the 
use of her house In I), during; her life, 
as a residence, with a proviso, that In 
the event of A. B. ceasing: to reside 
in It It shotdd form part of her re- 
siduary estate. She also gave to A. B. 
the Jncopih of a sum of £10,000, for 


life, or 80 long as she made the house 
her principal residence, with a like 
gift over In the event of her ceasing 
to make the house her principal re- 
sidence : — Held : in the event of a 
sale of the house hy A. B. under the 
Settled Land Acts, the gift over of 
the £10,000 was void under Settled 


Land Act, 1852, s. 51 . — Re Fitz- 
gerald, Brereton V. Day, [1902] 1 
1. 11. 162.— -IR. 

PART XIII. SECT. 1, SUB-SECT. 8.— A. 

g. Necessity for.] — One month’s 
notice of the Intention to make an 
agreement for a lease must he given 
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intending to make a sale or lease, must be not a 
merely general notice of an intention to sell or 
lease all or any part of the estate at any time after 
the expiration of one month from the date of the 
notice as & when a proper opportunity shall 
from time to time occur, but a notice of a specific 
sale or lease wliich is contemplated at tlic time 
when the notice is given . — Re Ray’s Settled 
Estates (1884), 25 Ch. D. 464 ; 53 L. J. Ch. 205 ; 
SOL. T. 80; 32 W. R. 458. 

.1 — See, now. Settled Land Act, 1925 

(c. 18), s. 101 (2). 

2758. Time for notice — Sale.] — (1) On a sale by 
tenant for life under Settled Land Act, 1 882 
(c. 38), a notice to the trustees given less than a 
month before the contract, but more than a month 
before the day fixed for completion, held a suffi- 
cient compliance with sect. 45. 

On the reading of the sect, it is quite plain that 
a distinction is drawn, between the making of the 
sale & the making of a contract for sale ; if the 
notice therefore required by the sect, is given before 
either one of those two things — assuming that they 
are two things, then the notice will be good 
(Chitty, J.). 

(2) The giving of the notice is a matter between 
the tenant for life &: the trustees, &; one with which 
the purchaser is not concerned (Chitty, J.). — 
Marlborough (Duke) v. Sartoris (1880), 32 
(^i. D. 010 ; 50 L. J. Ch. 70 ; 55 L. T. 500 ; 35 
W. R. 55 ; 2 T. L. R. 644. 

Annotaiions : — Aa to (2) Consd. Mogridge v. Clapp, [1892] 

3 Ch. 382. Generally, Reid. He Radnor’s Will Trusts 

(1890), 45 Ch. D. 402. 

2759. Defect In respect of notice — Title not de- 
stroyed — Purchaser not concerned.] — Marl- 
borough (Duke) v. Sartoris, No. 2758, ante* 

2760. No trustees appointed.] — 

Hatten V. Russell, No. 2832, post. 

2761. .]— In Oct. 1884, H., 

purporting to demise as absolute owner, which he 
believed himself to bo, granted a building lease of 
certain land to pltf. for the term of ninety-nine 
years. Pltf. made no inquiry as to H.’s title, but 
assumed that he was the absolute owner of the land 
demised. Deft, afterwards agreed to purcffiise the 
lease of the demised land from pltf. ; but, on 
investigating the tiile, he discovered that the land 
had, under a will, belonged to H.’s deceased wife, 
& that H. was only tenant by the curtesy. A 
tenant by the curtesy has, under Settled Land Act, 
1882 (c. 38), s. 58 (1) (viii), all the powers of a 
tenant for life ; but tlie lease, though complying 


with the enabling sects, of the Settled Land Acts, 
contained no reference thereto ; & at its date 

there were no trustees of the will, to whom the 
notices, required by Settled Land Act, 1882 (c. 38), 
s. 45, in the case of a lease by a tenant for life, 
could bo given. Deft, then refused to complete, 
upon the ground that the lease was invalid, or, if 
not, that pltf.’ 8 title was so questionable that it 
ought not to bo forced upon a purchaser. In an 
action by pltf. for specific performance of the 
agreement: — Held: (1) the lease could, & did, 
operate imder Settled Land Act, 1882 (c. 38), to 
convey the land within the meaning of sect. 20 (2) ; 
(2) as to the absence of trustees of the settlement 
& the want of the notices required by sect. 45, 
pltf., having dealt with the lessor in good faith, 
was protected by sect. 45 (3) &, accordingly, the 
lease was a valid lease, although there were no 
trustees, & pltf. was entitled to specific performance 
of the agreement. 

(3) The doctrine of constructive notice ought not 
to be applied so as to invalidate the titles of persons 
dealing bond fide with tenants for life when exer- 
cising their powei*s under the Settled Land Acts. — 
Mogridge V. Clapp, [1892] 3 Ch. 382 ; 01 L. .T. 
Ch. 534 ; 67 L. T. 100 ; 40 W. R. 663 ; 8 T. L. R. 
631 ; 36 Sol. Jo. 554, C. A. 

Annotations : — As to (1) Refd. He Daniels, Weeks v. Daniels 

(1912), 106 L. T. 792. As to (2) Distd. C^liandlor v. Bradley, 

(18971 1 Oil. 315 ; Rc Fisher & Grazebrook’s Contract, 

(18981 2 Ch. 660. Generally, Reid. He Handinan & Wileox’s 

Contract, [1902] 1 Ch. 599. 

Lunatic tenant for life.]— Lunatics, Vol. 
XXXIIL, pp. 209, 211, Nos. 1154-1156, 1178- 
, 1180. 

B, Leave of Court. 

2762. Settlement by way of trust for sale— Order 
under Settled Land Act, 1884 (c. 18), s. 7— Before 
commencement of Law of Property Act, 1925 

(c. 20).]-~Re Cecil’s (liADY Francis) Settled 
Estates, [1926] N. 262. 

Annotaiions : — Refd. Re LeiK’h’n S. K., [1926] Ch. 852 ; Rc 

Leigh ’b S. E. (No. 2), [1927] 2 Cli. 13. 

2763. Exercise in name of trus- 

tees.]— IjEigh’s Settled Estates, No. 2678, 
ante. 

.]— noiv. Law of Property Act, 1925 

(c. 20), ss. 28, 29. 

Sale or purchase of settled chattels.] — See Settled 
Land Act, 1925 (c. 18), s. 67 (3). 

Variations of building or mining leases.]— aScc 
Settled Land Act, 1925 (c. 18), s. 46. 


to tho trusteea of the eottlement for 
the purposes of Settled Jjand Acts, 
in order that tho agreement might 
bind tho persons entitled in remainder. 
— Hughes v, Fanaoan (1891), 30 
L. R. Ir. 111.— IR. 

PART XIII. SECT. 1, SUB-SECT. 3.— B. 

h. What court will consider — Benefit 
to parties concerned.] — Re Pender’s 
Settled Estate (1889), 15 V, L. R. 
474.— AUS. 

k. .] — On petition for 

leave to sell under Settled Estate Act, 
the ct. will consider tho interest of 
all parties oonoemod, especially of 
Infants, & will not necessarily refuse 
the petition because a number of those 


1. .] — Re Redman’s Set- 

tled Estate (1890), 11 N. S. W. Eq. 
3 24 —AUS. 

.]—.Re Cooper’s Trusts 

(1901), 1 S. R. N. S. W. (Bq.) 234 ; 18 
N. S. iv. W. N. 292.— AUS. 


mtorestea are opposea to it. — -c- 
Bellamy (1890), 11 N. S. W. 
187 ; 7 N. k W. W. N. 13.— AUS. 


n. .] — Re Lawry’s Set- 
tled Estate (1918), 19 B. R. N. S. W. 
1 ; 36 N. S. W. W. N. 9.— AUS. 

o. .1— Rc Hooper (1896), 

28 O. R. 179.— CAN. 

.] — He Cornell (1905), 

5 O. W. R. CO ; 9 0. L. R. 128.— 

CAN. 

,1— JRe Howard (1911), 

16'W. L. R. 246 ; 16 B. C. R. 48.— 

CAN. 

r. .] — Re Iever’8 Settle- 

ments, [1904] 1 I. 11. 492. — IR. 

t. .] — Re Ely’s (Mar- 

quis) Estate, [1905J 1 I. R. 413 ; 
38 I. L. T. 49.— IR. 

a. .]~-Re Barker’s Will 

(1903), 23 N. Z. L. R. 359.— N.Z. 

b. .] — The consent of tho 

ot. given to a sale of settled land by 
tho tenants for life thereof, where 
tho property was In a valuable posi- 
tion in Wellington, the houses built 
on it were old7& « pulled down would 
have to bo rebuilt in brick, whilst If 
they were allowed to remain the 
tenants for life would receive a very 


mall income considering the value 
if the land.— Re Buck’s bETTLED 
CsTATE (1904), 23 N. Z. L. R. 899. — 

hZ. 

c. Application for leave to mortgage.] 

— This was on application by the 
nistees of a settled estate, under 
1. S. O., 1897 (c. 71), for leave to 
iiortgago the estate for tho purpose 
if building, the existing buildings 
Laving been destroyed by Are. The 
ettleinont contained a clause that the 
nistees might sell, but not mort- 
■ago, tho tnist property or any part 
hereof”: — IJeld: this clause of the 
ettloment was not an express doclara- 
lon that the lands should not be 
aortgaged within Settled Estates 
Lct, 8. 37 ; & merely meant that the 
lower of sale given to the trustee was 
ot to bo construed as including a 
ower to mortgage. — Rc OimuY & 
V^atson’s SETI'LEMENT (1904), 24 

'. L. T. 291 ; 7 O. L. R. 701 ; 3 

). W. R. 776.— CAN. 

d. .] — Re Darch (1914), 26 

). W. R. 100 ; 6 O. W. N. 107; 10 

). L. R. 875.— CAN. 
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Settlements. 


Sect, 1. — Under Settled Land Acts: Svb-sect, 3, C, 
(g), (b) (c) i. cfc iiQ 

C, Leave of Court or Consent of Trustees, 

(a) In General, 

2764*. Consent of trustees — Who may consent — 
Trustees entitled to assignee’s Interest.] — The 

assi^ee for value of a life tenant’s estate died, 
having devised that estate pur autre vie to trustees 
during the life of P., aged eleven, with legal 
remainders over in strict settlement. The original 
life tenant or cestui que vie was aged forty, so 
that the legal remaindei*s in the estate pur autre vie 
were very unlikely to come into possession. The 
trustees who were in possession of the settled 
estates under this devise had full powers of manage- 
mtmt till P. attained twenty-five & for his whole 
life if he previously incumbered, but otherwise on 
attaining twenty-live he took a life intei*cst with 
possession till he incumber('d. The original tenant 
contracted to seU part of the settled estates under 
the powers preserved to liim by Settled l^and Act, 
1882 (c. 38), 8. 50 i— Held: in the special cir- 
cumstances the consent of the trustees was a 
sufficient consent witliin the sect, on behalf of the 
estate of the assignee for value. — Re MouNTGARRET 
Moore’s Contract, [1915] 1 Ch. 443 ; 84 

L. J. Ch. 398 ; 112 L. T. 939 ; 31 T. L. K. 189 ; 
59 Sol. Jo. 382. 

— ■ -.] — SeCf also, No. 2708, post. 

(b) Cutting or Sale of Timber. 

See Settled Land Act, 1925 (c. 18), s. 60. 

(c) Lease, Sale or Exchange of Mansion House. 
i. In General, 

See Settled Land Act, 1925 (c. 18), s. 65. 

2765. Lease — Including lease of easement — 
Or lease of part.] — Sutherland (Dowager 
Duchess) v. Sutherland (Duke), No, 2887, post, 

2766. •]—(!) Settled Land Act, 1890 

(c. 69), s. 10, which precludes the life tenant {inter 
alia) from leasing “ the principal mansion liouse, if 
any, on any settled land, & the ideasure grounds 
& park A lands, if any, usually occupied therewith, 
without the consent of the trustoc.s or an order of 
tile ct., applies to a park not usually occupied with 
the principal mansion house, the words “ usually 
occupied therewith ” refening merely to the words 
“ lands, if any,” immediately preceding them. 

Settled Ijand Act, 1890 (c. 09), s. 10, also applies 
to the lease of an easement over the same property. 

In Sutherland {Dowager Duchess) v. Sutherland 
{Duke), No. 2887, post, it was argued that sect. 10 
[of Settled Land Act, 1890 (c. 09)] did not apply 
to a lease of an easement over the principal 
mansion house park & lands ; but Romer, J,, said : 
In my judtpient, though sect. 10 does not repeat 
the words in sect. 0 [the leasing sect.] of Settled 
Land Act, 1882 (c. 38), or any part thereof, or any 
easement, right or privilege of any kind, over or 
in relation to the same, it has the same operation 
& effect as if the words had been repeated (SwiN- 
FEN Eady, j.). 

(2) The word “ jiark ” as used in Settled Land 
Acts is not confined to an ancient legal park, but 
includes an ordinary private park. — Pease v. 


Courtney, [1904] 2 Ch. 603 ; 73 L. J. Ch. 760 ; 
91 L^T. 341 ; 63 W. R. 75 ; 20 T. L. Ti. 653 ; 48 

I Annotation: — As to (1) Reid. Re Wythes’ S. E. (1908), 98 

' L. T. 277. 

2767. Park — Not confined to legal definition — 
Ordinary private park.] — Pease v, Courtney, No. 
2706, ante, 

2768. Two estates In one settlement — Each 
estate with mansion house.] — The consent of the 
trustees of the settlement, required by Settled 
Land Act, 1890 (c. 69), s. 10 (2), to be given to the 
sale or lease of the principal mansion house on any 
settled land, need not be communicated to the 
parties. 

Two estates, each of which included a mansion 
house, were settled by the same instruments, to 
the same uses. The tenant for life acting under 
the powers of Settled Land Acts, leased one of the 
mansion houses to his wife. The evidence showed 
that the lease was advantageous to all the parties 
entitled under the settlement. Each of the 
trustees of the settlement, with full knowledge of 
the facts relating to the proposed lease, approved of 
it as being for the benefit of tlie esi^ato, but 
neither of them gave any formal consent thereto, 
each being advised that the house in question was 
not the principal mansion house on the settled 
land: — Held: (1) on the evidence, it was not 
the principal mansion house ; (2) if any consent 
to the lease was required the trustees had given 
their consent. — Gilbey v. Rush, [1906] 1 Ch. 11 ; 
75 L. J. Ch. 32 ; 93 L. T. 616 ; 54 W. R. 71 ; 22 
T. L. R. 23 ; 50 Sol. Jo. 26. 

Annotation : — As to (2) Refd. Re Copal VarniMli Co., [1917] 

2 Ch. 349. 

2769. Building converted into school.] 

— Two estates, the B. P. estate, in Kent, & the 
C. n. estate, in Essex, eacli liaving its own 
principal mansion house, wore settled by the same 
settlement upon the same tiaists. J'Ih* temant for 
life had definitely adopted C, H. as his residence. 
The B. P. estate was a building estate, & its 
development as such, which had already com- 
menced at the date of the settlement, was subse- 
quently continued until the character of the sur- 
rounding neighbourhood had become altered to 
such an extent as to rende»r a house of the size & 
pretensions of B. H. quite out of place & very 
difficult to let. Ultimately, with the sanction of 
the ct., B. H. & 18 acres of pleasure grounds & 
park were let on a twenty-one years’ lease to a 
8cho()lTna8ter, £200 being first oxi)end('d out of 
capital moneys in making the hall suitable for the 
purposes of a school. The remainder of the 
pleasure grounds & park, which had originally 
comprised about 103 acres, was cut up & laid out 
under a building scheme & a considerable portion 
sold or let on building leases ; — Held : in the cir- 
cumstances, B. H. had ceased to bo the principal 
mansion house on any setthid land, & the hall 
So the pleasure grounds & park & lands usually 
occupied therewith were no longer subject to the 
restrictions imposed by Settled Land Act, 1890 
(c. 00), s. 10 . — Re Wythes’ Settled Estates, 
[1908] 1 Oh. 693 ; 77 L. J. Oh. 319 ; 98 L. T. 277 ; 
sub nom. Re Wythes, West v, Wythes, 24 T. L. R. 
261. 


PART XIII. SECT. 1, SUB-SECT. 3.— 
C. (a). 


e. Consent of trustees — Who may 
consent.] — Rc Benjamin (Deceased), 
11920] V. L. Ji. 393.— AUS. 


f. .] — Ex p, 

(1868), 2 I. R. Eq. 237.— IR 


g. Leave of court — Necesatty far.]- 


Re Dublin, Wicklow & Wexford 
Hy. Co., Ex p. Tottenham (1885), 13 
L. R. Ir. 479.— IR. 

h. To allow exchange of lands.] 

— Settled Land Act, 1908, s. 70, in 
confined to a case where a tenant for 
life owns land which he desires to 
exchange for the settled land & does 
not include a case where he desires to 


exchange the settled land for land 
owned by another person. It is there- 
fore doubtful whether the ct. has 
jurisdiction to sanction this exchange 
of settled land for other land owned 
by the tenant for life ; even assum- 
ing that the ot. has such jurisdiction. 
It ought not to exercise It in favour of 
an exchange which Involves an in- 
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2770. Consent of trustees — ^Necessity for com- 
munication to parties.] — Gilbby v. Rush, No. 2708 
ante, 

2771. What amounts to.] — Gilbey v 

Rush, No. 2768, ante, 

ii. Exercise of Discretion by Court, 

See Settled Land Act, 1925 (c. 18), s. 05. 

2772. General rule.] — (1) In the Settled Land 
Acts, 1882 & 1890, the paramount object of the 
Legislature was the weU-being of settled land. 

An estate including an old family mansion house 
became vested under a settlement in a tenant for 
life, a young man who had mortgaged his life estate 
to a money-lender who had brought an action for 
foreclosure. The tenant for life, who was too poor 
to reside on the estate, had contracted under 
Settled Land Acts to sell the whole for a good price 
to a wealthy purchaser, & petitioned under Settled 
Land Act, 1800 (c. 09), s. 10, for the sanction of the 
ct. to the sale of the mansion house & demesne 
lands. The remaindeiinen opposed the petition, 


Where testator bequeathed to his trustees certain 
chattels & directed that the same should be con- 
sidered “ As annexed to liis mansion house Wood- 
thorpe Hall, near Sheffield, as heirlooms, & be held 
in trust for the persons for the time being entitled 
to the mansion house,” on summons under Settled 
Land Act, 1882 (c. 38), s. 15, the ct. made an order 
for sale of the mansion house, but ordered the 
summons to be amended by including the heir- 
looms, <fe ordered an inventory of the heirlooms, 
& an affidavit verifying the inventory to be pro- 
duced, the matter to be mentioned again in the 
presence of counsel for the trustees. 

On the dii’ections of the ct. being complied with, 
& the matter being mentioned again, the ct. 
made an order tor sale of the heirlooms, with liberty 
for the tenant for life to bid at the sale, the cost 
to come out of the proceeds . — Re Brown’s Will 
(1884), 27 Oh. D. 179 ; 53 L. J. Ch. 921 ; 51 L. T. 
150 ; 32 W. R. 891. 

2774. Consent of mortgagees refused.] — Re 

Beeciiwood Mansion House &: Park (1880), 2 


desiring that the mansion house & demesne lands 
sliould remain in the family : — Held : the ct. in 
the exercise of its discretion under Settled Land 
Acts must have regard to the well-being of the 
land & the interests of the persons from whose 
industrial occupation the rents & profits were 
derived, as well as to the interests of those entitled 
under the settlement ; & to refuse the sanction 
in such a case would be to defeat the object of the 
Legislature. 

The question arises under the restriction as to 
the mansion house & the lands, pleasure grounds 
&; park usually occupied therewith. It scarcely 
requires argument to show that if the commercial 
interest is alone to be considered the withdrawing 
from tlie sale of the mansion liouse A the pleasure 
grounds usually occupied therewitli, in this par- 
ticular case, would have a very serious depreciatory 
eflect upon the sale of the remainder. The 7000 
acres by themselves, or tlie odd 33,000 acres by 
themselves, certainly would not be likely to realise, 
if sold separately, the gross sum which would be 
obtained by selling both as one estate. But tlie 
question your lordships have to determine is 
whether, under the circumstances of this i>ariicular 
case, consent should be given to the sale of the 
whole (Lord IIalsbury, (’.). 

(2) 1 am not certain that any public considera- 
tions intervene when the question of the sale of 
heirlooms arises (Lord IIalsbury, 0.). — Brucuo 
(Lord Henry) v. Atlesbury (Marquess), [1892] 
A. 350 ; 02 L. J. Ch. 95 ; 07 L. T. 490 ; 57 
.1. r. 164 ; 41 W. K. 318 ; 8 T. L. R. 787 ; 30 
Hoi. Jo. 711 ; 1 R. 37, II. L. ; affg. S. C. sub no7n. 
Re Ailesbury’s (Marquis) Settled Estates, 
[1892] 1 Ch. 600, C. A. 

Annotatirms : — As to (1) Consd. Sulhorland v. Sutherland, 
[1893] 3 Oh. 169. Apld. lie Richardson, Richardson v. 
Richardson, [1900] 2 (^h. 778. Consd. Re Aldam’s S. E., 
[1902] 2 Ch. 46. Refd. Re Ailosbury & Invoagh, [1893] 

2 Ch. 345: A.-G. v, Owen, A.-G. v. Coulson, [1899] 2 
Q. B. 253 ; Re Bath & Wells (Bp.), [1899] 2 Ch. 138 ; Re 
Minidy & Roper’s Contract, [1899] 1 pt- 275 ; Re 
Calvorley’s 8. E.. [1904] 1 Ch. 150 ; Re MarshalUs Settlmt., i 
Marshall v. Marshall, [1905] 2 Ch. 325 ;Re Stamford & 
Warrington, Payne v. Grey, [1916] 1 Ch. 404. Jo 
(2) Rc^d. Re Hope, Do Cotto v. Hope, P890] 2 Ch. 679. 
Generally, Mentd^ Mogrldfire v, Clapp, [1892] 3 Ch. 382 ; 
Chandler V. Bradley, [1897] 1 Ch. 315. 

2773. Condition as to provision for heirlooms.]— 


vestment of the trust funds in a pur- 
chase of a speculative nature.— 
POTTKR’8 Trust (1914), 33 N. Z. L. R. 

1472.— N.Z. 

PART XIII. SECT. 1, SUB-SECT. 3.-- 
C. (c) li. 

k. Condition of residence .] — A prin- 


cipal mansion house & demesne in the 
county of DubUn were settled upon the 
same trusts as lands In the counties 
of Mayo & Sligo, with a condition of 
forfeiture on non-residence in. Belling 
of, or letting of said mansion bouse & 
demesne, which attached both to them, 
&. to the other lands settled : — Held : 


T. L. R. 907, O A. 

2775. Life interest mortgaged to full value.] 

— (1) The ct., in tlie exercise of the discretion given 
by Settled Land Act, 1882 ic. 38), s. 15, in respect 
to ordering a sale of the mansion house & park 
on the settled land where the trustees of the settle- 
ment do not consent, will not, whore the tenant 
for life has mortgaged liis life interest to its full 
value, make the order on his application without 
full information as to the proposed sale the 
consent of the mtgees. 

(2) A tenant for life cannot divest himself of 
the powers conferred by the Act, but he may 
by assignment for value incapacitate himself 
from exercising those powers as against the assignee 
for value (Lopes, L.J.).—Re Sebright’s Settled 
Estates (1880), 33 (’h. D. 429 ; 50 L. J. (^h. 109 ; 
55 L. T. 570 ; 35 W. R. 49, C. A. 

Annotations: -As to (1) Refd. Cardigan r. Curzon-Howe 

(1888), 40 Ch. D. 338 ; Re Dirkin & KolsalPs Contract, 

11908] 1 Ch. 218. 

2776. Family seat — Sale directed by testator on 
death of life tenant.]— W., by will, after ^ving 
certain chattels in K. mansion house to be enjoyed 
by his eldest son as heirlooms during bis life, 
devised the K, mansion house & all other his real 
estate to trustees upon trust out of the rents & 
profits to pay cei'tain annuities to his daughters, & 
subject thereto to pay the rents & pro! its to his 
son during bis life, & aft(‘r his death t-o sell the same 
& divide the proceeds as therein mentioned. 
The son desired to sell the mansion house mth the 
rest of the estate under the powers given him by 
Settled Land Acts. The trustees refused their 
consent ; — Held : the mansion house not being a 
’amily seat, & testator having liimself directed its 
sale at the death of the tenant for life, the case 
was not within the reasons for the exception of 
the mansion house from the full power of ^le 
given by Settled Land Acts to the tenant for life, 
& he ought to he allowed to sell at his discretion.— 
Re Wortham’s Settled Estates (1890), 75 L. 1 . 
293. 

2777. Condition of residence— Tending to re- 
itraln exercise of powers.]— Re Paget’s Settled 
Estates, No. 2739, ante. 

Consent of trustees.] — See No. 2708, ante, 

1 & demesne in the I they wore a “ principal mansion house ” 
re settled upon the & demesne within Settled Act, 

la In the counties 1882, s. 15; the condition ol lortelt^e 
dth a condition of was void for the piloses of that 
jsidence in, selling Art; & the ct., on the facts, wouW 


autliorise a temporary letting of them 
to he made . — Jtte Thompson’s Will 
(1888). 21 L. R. Tr. 109.— IR. 
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Settlements. 


Sect, 1. — Under Settled Land Acts: Sub-sect, 3, C. 
{d) & {e), I), ; sub-sect, 4, A,^ J5., C, 7). (a) 

(&),] 

(d) Poicer to Compromise, 

See Settled Land Act, 1925 (c. 18), s. 68. 

(e) General Powers under Order of Court, 

See Settled Land Act, 1925 (c. 18), s. 04. 

D, Vesting Deed, 

See Settled Land Act, 1925 (c. 18), s. 13 ; Part 
XIII., Sect. 1, sub-sect. 14, post. 


Sub-sect. 4. — Powers in respect of Application 
OF Capital Money and Land Acquired. 

A, WJiat Moneys Capital Moneys, 

See Sub-sect. 1, H. (5), ante, 

B, Power of Tenant for Life to Direct 
Application, 

See Settled Land Act, 1925 (c. 18), s. 75 (2). 

2778. Bon& fide exercise of power — How far 
controlled by court or trustees — Investment autho- 
rised by settlement.] — The exercise in good faith 
of the power of direction as to tlie investment or 
other application of capital moneys in tlie hands of 
the trustees given to the tenant for life by Settled 
Land Act, 1882 (c. 38), s. 22 (2), cannot be con- 
trolled by the trustees or by the ct. — Re Cole- 
ridge’s (Lord) Settiement, [1895] 2 Ch. 704 ; 
73 L. T. 206 ; 44 W. R. 59 ; 11 T. L. R. 596 ; 39 
Sol. Jo. 725 ; 13 R. 767. 

Annotations: — Consd. Re Hunt’s S. E., Bulteel v. LawdcB- 
hayno, (1905J 2 Ch. 418; He Gladwin’s Trust, 11919] 

1 Ch. 232. Beld* Re Hotham, Ilotham r. Doui?hty, 11901] 

2 Ch. 790 ; Re Cleveland’s 8. E., 11902] 2 Ch. 350 ; Re 
Theobald (1903), 19 T. L. K. 530 ; Rc Keck’s 8ettlmt., 
11904] 2 Ch. 22. 

2779. Proper investigation of tltie 

& value of security.] — Upon a direction under 
Settled Land Act, 1882 (c. 38), s. 22 (2), given by 
the tenant for life t/O the trustees for the purposes 
of Settled Land Act to invest capital moneys in 
their hands upon a specified mtge. of real estate, 
the ct. declared that the trustees were not bound 
to invest upon the mtge. unless & until they were 
satisfied that the direction had been given upon a 
proper investigation as to title, & upon a proper 
report as to the value of the proposed security, 
& upon proper advice as to the form of the mtge., 
& on being so satisfied the trustees were bound to 
make the investment. — Re Hotham, Hotham v. 
Doughty, [1902] 2 Ch. 575 ; 71 L. J. Ch. 789 ; 
87 L. T. 112 ; 50 W. R. 692 ; 46 Sol. Jo. 685, C. A. 
Annotations : — Apld. Re Peel’s S. E., [1910] 1 C’h. 389. 

Refd. Re Cleveland’s S. E., 1 1902] 2 Ch. 350 ; Re Theobald 
(1903), 19 T. L. R. 536; Re Keck’s Settimt., [1904] 2 
Ch. 22 ; Re Hunt’s S. E., Bulteel v. Lawdeshayno, [1905] 
2 Ch. 418. 

2780. Not a suitable Investment 

for trust funds .] — Re Hunt’s Settled Estates, 
Bulteel v, Lawdesiiayne, No. 2783, post, 

2781. .] — Re Gladwin’s 

Trust, No. 2794, post. 

2782. Investigation of title of property 

proposed to be acquired .] — Re Theobald (1903), 
10T.L. R. 636. 

2783. What is bond fide exercise — ^Fraudulent 
collusion with interested persons.] — A tenant for 
life imder Settled Land Act, 1882 (c. 38), directed 
the trustees of the settlement to invest capital 
moneys in their hands in the purchase of certain 
leasehold houses. The trustees procured the 
report of an independent surveyor showing that 
the proposed investment, though within the words 


of the power given by the Act, was undesirable, 

6 they declined to proceed with the purchase ; — 
Held: (1) assuming the direction was given bond 
ftde^ the trustees were not bound to act upon it ; 
(2) it was not given bond fide. — Re Hunt’s Settled 
Estates, Bulteel v. Lawdesiiayne, [1906] 2 
Ch. 11 ; 75 L. J. Ch. 496 ; 94 L. T. 747, C. A. 
Annotations : — Apld. Re Gladwin’s Trust, [1919] 1 Ch. 232 ; 

Re Cowloy S. E., [1926] Ch. 725. Bdtd. Shaw v, Cates, 

[1909] 1 Ch. 389. 

2784. Whether wealth of tenant for life & 

remainderman apart from settlement considered.] — 

Re Gladwin’s Trust, No. 2794, post, 

2785. Principles governing sanction of court — 
Relevance of decisions under Lands Clauses Acts.] — 

(1) The question whether any particular applica- 
tion of capital money under the Settled Land Acts 
should be sanctioned by the ct. must be deter- 
mined entirely by the code of rules laid down in 
Settled Land Acts, & not by reference to the 
decisions as to the application of purchase-money 
under Lands Clauses Act. 

(2) A scheme was proposed by a tenant for life 
for the application of “ capital moneys ” under the 
powers of Settled Land Acts in the following 
improvements : — (a) building additions to the 
mansion house & improving its arcliit-ectural 
appearance ; (6) building a chapel for Roman 

Catholic service ; (c) building new stables, the 

present stables being inconvenient & insufficient ; 
\d) building a house for the residence of the estate 
agent : — Held : none of the proposed improvo- 
menis were .such as the Acts authorised for tlie 
application of capital moneys . — Re Gerard’s 
(Lord) Settled Estate, [1893] 3 Ch. 252 ; 63 
L. J. Ch. 23 ; 09 I., T. 393 ; 37 Sol. Jo. 648 ; 

7 R. 227 ; sub nom. Re Gerard’s (Lord) Settled 
Estates, Re Eastwell Park Estate, 9 T. L. R. 
587, C. A. 

Annotations : — As to (2) Consd. Stanford v, Roberts, [1901] 

1 Ch. 440; Rc Do Cresplguy’s H. E., [1914] 1 Ch. 227. 

Refd. Re Tucker’s S. E., [1895] 2 Ch. 468 ; Re Wrigrht’s 

8. E. (1900), 83 L. T. 159. 

2786. Realisation of securities to provide capital 
money .] — Re Gladwin’s Trust, No. 2794, post. 

What Investments are suitable .] — See Sub-sect. 
4, D. («), post. 

Land improvements with capital money.]— 

Land Improvement, Vol. XXX., p. 290, Nos. 
170-173. 

C. Option of Tenant for Life to Direct Application, 

See Settled I.iand Act, 1925 (c. 18), s. 77. 

2787. Tenant for life has same power over money 
as over settled land .] — Re Gee, Pearson Gee v, 
Pearson, No. 2694, ante, 

2788. Procedure where no tenant for life.] — 
T., by his will, devised real estate to trustees upon 
trust to apply the whole, or such part as they should 
think fit, for the benefit of his son C. or liis wife or 
children in the usual form of a discretionary trust 
to protect tlie son’s interest against bkpey., with 
remainders over. The trustees had no power of 
sale. They presented a petition under Settled 
Estates Act, 1877 (c. 18), for approval of a condi- 
tional contract for sale, & payment of the purchase- 
money to them, with leave to invest it as capital 
money arising imder Settled Land Act, 1 882 
(c. 38). Testator’s son was living, & consented. 
His wife was made a consenting party to petition 
in respect of the interest which she might have 
under the discretionary trust : — Held : Settled 
Land Act, 1882 (c. 38), s, 33, applied the money 
might be invested as capital money under that 
Act, though there was no tenant for life to exercise 
the option given by that sect . — Re Tessyman’s 
Trusts (1897), 77 I.. T. 484 ; 42 Sol, Jo. 96. 
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2789. Whether option extends to money subject 
to discretionary power.]— G ee, Pearson Gee 

r. Pearson, No. 2694, ante, 

2790. Option to have money paid into court — 
Investment at direction of court.] — Cookes v. 
Cookes, No. 2864, post, 

D, Modes of Application, 

(a) Investment, 

See Settled Land Act, 1925 (c. 18), a. 73 (1) (i) ; 
Trustee Act, 1926 (c. 19), ss. 1-7. 

2791. Investment in debenture stock — Trust for 
investment in land.] — ^Where under a will money is 
bequeathed to trustees in trust to lay it out in the 
purchase of land, to be settled in strict settlement, 
the trustees may invest it in debenture stock in 
accordance with Settled I.iand Act, 1882 (c. 38), 

s. 21. — Re Mackenzie’s Trusts (1883), 23 Ch. D. 
750 ; 52 L. J. Ch. 726 ; 48 L. T. 936 ; 31 W. R. 
948. 

Annotations Polld. Jte Teimaut (1889), 40 Cli. D. 591. 

Refd. lie Muudy'H S. E.. [1891J 1 Ch. 399. 

2792. Investment under Local Loans Act, 

1875 (c. 83), s. 27.] — (1) Testator, having devised 
his real estate to A. for life with remainder to his 
issue in tail, gave his personal estate to trustees 
upon trust to convert same into money, & to lay 
out the produce in the purchase of freehold lands 
in Ireland to be settled to uses corresponding with 
the limitations of the real estate. Upon an 
originating summons by the trustees, one of whom 
was the tenant for life, for the direction of the ct., 
it appearing that Irish land was at present an 
unsafe investment : — Held : the trustees might 
defer purchasing Irish land imtil they could 
prudently do so. Sc might in the meantime invest 
the personal estate under the powers of Settled 
Land Act, 1882 (c. 38), ss. 21, 23, 

(2) TiTistees whose powera of investment arc 
dependent on Settled Land Act, 1882 (c. 38), s. 21, 
authorising trustees to invest capital trust money 
in the debentures or debenture stock of any rail- 
way CO. “ having for ten years next before the date 
of investment paid a dividend on its ordmaiy stock 
or shares,” may not invest, under the powers of 
Ixical Loans Act, 1875 (c. 83), s. 27, in debentures 
or debenture stock issued by a local authority 
under that Act, unless, gu. the local authority 
has for ten years paid a dividend. — Re Maberly, 
Maberly V, Maberly (1886), 33 Ch. D. 455 ; 
56 L. J. Ch. 54 ; 55 L. T. 104 ; 34 W. R. 771 ; 
2 T. L. R. 832. 

Annotation : — Consd. lie Tatiorsall, Tophum v, Annitage, 

[1906] 2 Ch. 399, 

2793. Investments on leaseholds — Security bad 
to knowledge of trustees.] — Re Hunt’s Settled 
Estates, Bulteel v, Lawdesiiayne, No. 2783, 
ante, 

2794. Leasehold residence subject to heavy 

ground rent.] — Settled Land Act, 1882 (c. 38), s. 22 
(2), is limited by sect. 53 & does not entitle a life 
tenant to insist on applying capital money on an 
investment not advisable for an ordinary trustee of 
trust funds. 

A hfo tenant directed the trustees of settled real 
estate to raise £3,500 out of securities worth 
£9,600, representing the proceeds of sale of the 
entire real estate & to apply the £3,500 in the 


purchase of a leasehold residence he had con- 
tracted to buy. The lease had eighty-three years 
to run, but the ground rent was £190. The pur- 
chase was advised by the life tenant’s valuers but 
deprecated by the trustees’ valuer, &, the 
remainderman being an infant, the trustees 
declined to proceed without the ct.’s sanction : — 
Held : as no ordinary trustee would be justified 
in making such an investment, the ct. could not 
sanction it ; & the fact that the life tenant was 
buying the house for a residence, & both ho & the 
infant remainderman were wealthy persons inde- 
pendently of the settlement, made no difference. 

Qu, : whether a life tenant can compel trustees 
to realise securities on which capital money has 
been invested under Settled Land Act, 1882 
(c. 38), s. 25 (1), in order to provide capital money 
for a purpose specified in some other sub-sect. — 
Re Gladwin’s Trust, [1919] 1 Ch. 232 ; 88 L. J. 
Ch. 182 ; 120 L. T. 175 ; 63 Sol. Jo. 205. 

2795. Right of trustees to choose broker.] — Upon 
an investment of capital moneys arising under 
Settled Land Acts, the tenant for life is not entitled 
to dictate to the trustees of the settlement as to 
what broker they shall employ in the matter. The 
trustees may select their broker as well as their 
solicitor. — Re Cleveland’s (Duke) Settled 
Estates, [1902] 2 Ch. 350 ; 71 L. J. Ch. 763 ; 
80 L. T. 678 ; 50 W. R. 508 ; 18 T. L. R. 010 ; 46 
Sol. .To. 514. 

Annotation : — Refd. Tic Theobald (1903), 19 T. L. II. 536. 

Purchase of land.] — See Sub-sect. 4, D. (c), post. 

Money paid for lease or reversion.] — See Sub- 
sect. 4, D. (c), post. 

(b) Discharge of Incumbrances. 

See Settled Land Act, 1925 (c. 18), s. 73 (1) (ii). 

2796. Incumbrances on part of estates — Capital 
moneys from another part — Two estates in sanie 
settlement.] — A settlement of land was made in 
1853 by a private Act of Parlijiment. By this 
Act the estates were vested in the trustees thereby 
appointed, upon trust by sale or mtge. thereof to 
raise money for the j)urpose of discharging certain 
incumbiances & liabilities. The Act provided that 
the trustees might from time to time absolutely 
sell & dispose of all or any part of the estates 
mentioned in a schedule, provided that the trustees 
should not sell any of the lands situate in the 
parishes of C. & H., unless it should be absolutely 
necessary for the purposes of the Act to do so, & 
in case of such necessity should not sell any of 
those lands until all the rest of the estates were 
sold. After Settled Land Act, 1882 (c. 38), had 
come into operation, the tenant for life entered 
into a contract to sell some of the lands situate in 
the parishes of C. & H. The whole of the rest of 
the estates had not then been sold : — Held : (1 ) the 
power of sale conferred on the tenant lor life by 
Settled Land Act was an absolute power over & 
above that given to the trustees by private Act, & 
he was therefore entitled to sell free from the 
restiiction imposed by private Act on the trustees ; 
(2) under Settled Land Act, 1882 (c. 38), s. 2 (2), 
tJie purchase-money could be applied in discharging 
a mtge. which affected part of the land sold & 
another mtge., which affected another part of the 
settled estate it was not necessary that the other 


PART XIII. SECT. 1. SUB-SECT. 4.— 
D. (a). 

1. Application by trustees for fund 
for invekment — Power of court to refuse. ] 
— On an application for payment 
out of a fund in ct., proceeds of 
the sale of certain settled estates for 
the purpose of Investment by peti- 


tioners as trustees, they having been 
appointed the trustees under the will 
wliich devised the settled estat-es, 
which application was opposed by the 
official guardian on behalf of the re- 
mainderman : — Held : the practice & 
current of authority were against what 
was asked by petitioners, & they were 
not entitled to it as a matter of right, 


& the application dismissed. — Re 
Smith's Trusts (No. 2) (1889), 18 
0. R. 327.— CAN. 

PART XIII. SECT. 1. SUB-SECT. 4.— 
D. (b). 

2796 i. Incwinljrances on part of estates 
—Capital moneys from another part 
— Two estates in same aetUement .] — 
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Settlements. 


^cct, 1. — Under Settled Land Acts: Sub-sect* 4, I>. 

(6), (c) <&r id).] 

mtge. should be one affecting the whole of the 
settled estates.— Chaytor’s Settled Estate 
Act (1884), 25 Cli. D. 661 ; 53 L. J. ('h. 312 ; 60 
L. T. 88; 32W. R.617. 

Annotation : — Reid. lie Stamfoi‘d'8 S. E. (1889), 43 Ch. D. 

84. 

2797. .] — Testator, who died in 

1878, devised his W. &; S. estates to liis son J. for 
life, with remainder to such of the children of J. 
as should attain twenty-one, & devised his resi- 
duary estate to J. absolutely. At the testator’s 
death the W, estate was subject to a mtge. in fee ; 
the S. estate was unincumbered. J., in 1887, sold 
part of the 8. estate under Settled Land Act, 
1882 (c. 38), by his direction the trustees under 
the Act applied the money in part discharge of 
the mtge. on W. J. died intestate in 1888, leaving 
only infant childi’en. It was decided after his 
death that the contingent remainders as to tlie 
S. estate failed, but that as to the W. estate they 
did not. The unsold part of the 8. estate thus 
became the absolute propei’ty of the eldest son & 
heir-at-law of J., who then claimed a charge on 
the W. estate for the proceeds of sale wliich had 
been applied in part ^scharge of the mtge., on 
the ground that as tlie S. & the W. estate did not 
devolve in the same w'ay, they were different 
settled estates, & capital money arising from one 
w’as not properly apphed in paying off an incum- 
brance on the other : — Held : there was only one 
settlement & one settled estate, & the application, 
bcdore the parts of that estate had devolved in 
different ways, of capital money arising from one 
part in discharging an incumbrance on another 
part of the estate was within the powers of tli(‘ 
Act, & J.’s heir was not entitled to any rcli(‘f. — 
Re Freme, Freme v. Logan, [1894] 1 Oh. 1 ; 63 
L. J. Oh. 139 ; 69 L. T. 613 ; 42 W. R. 119 ; 7 IL 
1, C. A. 

2798. Proceeds of sale of heirlooms — 

Vesting absolutely In remainderman If unsold.] — 

The money arising by the sale, on the application 
of the tenant for life with the sanction of the ct. 
of chattels treated in a settlement as heirlooms, & 
so far as the rules of law & equity would permit 
annexed to the settled freehold land, may be 
applied in the discharge of incumbrances affecting 
the inheritance of the settled land, without keeping 
such incumbrances on foot for the benefit of the 
infant remainderman in whom the heirlooms would, 
if imsold, have vested absolutely on his attaining 
twenty-one. — Re Marlborough’s (Duke) Seittle- 
MENT, Marlborough (Duke) v. Marjortbanks 
(1886), 32 Ch. D. 1 ; 55 L. J. Ch. 339 ; 54 L. T. 
914 ; 31 W. R. 377 ; 2 T. L. R. 323, C. A. 
Annotations: — Apld. lie Stamford’s Estate (1887), 56 L. T- 
484 ; Re Stafford ’s Settlmt. & Will, Gerard v. Stafford, 
[1904] 2Ch. 72. RM.Re Sobriffht's S. E. (1886), .33 Ch. D. 
429; Clarke v. Thornton (1887), 35 Ch. D. 307 ; Re 
Beaumont’s S. E. (1888), 58 L. T. 916 ; Rc Radnor’s Will 
Tnists (1890), 45 Ch. J). 402 ; Hampden v. Buckingham- 
shire, [1893] 2 Ch. 531 ; Re Marlborough & Governors of 
Queen Anne’s Bounty, [1897] 1 Ch. 712. 

2799. .] — Re Stafford’s 

(Lord) Settlement & Will, Gerard v, Staf- 
ford, No. 2706, ante, 

2800. Different settlements with same 

limitations.] — Re Monson’s (Lord) Settled 
Estates, No. 3064, post 

2801. .] — Re Stafford’s (Lord) 

Settlement & Will, Gerard v. Stafford, No. 
2705, ante. 


2802. .1 — Re Symons, Symons- 

Jeune V, Bunbury, No. 3046, post, 

2803. Rentcharge — Arrears.] — AiTeai*s of a 

jointxu'e rentcharge, wliich was limited & secured 
by powers of entry & distress & by a term of years 
& trusts thereof in the usual way, are an “ incum- 
brance affecting the inheritance of the settled 
land ” within Settled Land Act, 1882 (c. 38), 
8. 21 (ii), & may in a proper case, where their 
discharge would be the wisest course for all con- 
cerned, bo discharged by the trustees of the 
settlement out of capital moneys in their hands, 
but conditionally upon the tenant for life agreeing 
that such payment shall be without prejudice to 
the question, should it arise, of the ultimate 
incidence of the liability for the arrears as between 
himself & the remainderman . — Re Manchester’s 
U)UKE) Settlement, [1910] 1 Ch. 106; 79 

L. J. Ch. 48 ; 101 L. T. 892 ; 20 T. L. R. 5 ; 53 
Sol. Jo. 808. 

2804. Annuity — Incumbrance on tithes.]— By a 

charter in the rei^ of James I. a grant was made 
of certain tithes issuing out of the rectory of St. 
Botolph Without, Aldgate, in the city of London, 
to persons named in the grant, their heirs ^ 
assigns. In 1804, by a marriage settlement, it 
was provided that an annuity or clear yearly rent- 
charge of £640 should be issued & be payable out 
of the tithes in question for the term of one 
tljousand years. The tithes afterwards became 
vested in the trustees of a will, subject to thci 
annuity created by the settlement. The trustees 
sold part of Uie tithes to certain railway cos. for 
the sum of £30,670. The tenant for life under 
the will contended that the trustees of the will 
miglit, under Settled Land Act, 1882 (c. 38), s. 33, 
invest or apply the £30,670 as capital money 
arising und(‘r that Act. By sect. 21 of sanu* 
statute it is provided that capital money shall b(' 
applied, inter alia^ in discharge, purchase, or 
redemption of incumbrances affecting the in- 
heritance of the settled land, or other the whole 
estate the subject of the settlement. The tenant 
for life asked that the trustees might be at liberty 
to apply to the £30,670 in the pm’chase of the 
annuity created by the settlement with a view to 
its discharge ; — Held : tlie annuity created by the 
settlement was not a rent, because it did not issue 
out of a coi poreal hereditament ; but it was an 
incumbrance on the tithes, & an incumbrance 
affecting the inheritance witliin Settled Land Act, 
1882 (c. 38), therefore the trustees might be at 
liberty to piu'chase the annuity with a view to 
its discharge . — Rc Bsdaile, Esdaiij3 v, Esdaile 
(1886), 54 L. T. 637. 

Annotation: — Refd. Re Gisborough’s S. E.. [1921] 2 Ch. 39. 

2805. Mortgage — Long term.] — The proceeds of 
settled land sold by the tenant for life under 
Settled Land Act, 1882 (c. 38), can be applied in 
paying off a debt secured by a mtge. of a long 
term . — Re Frewen, Frewen v. James (1888), 38 

)h. 1). 383 ; 57 L. J. Ch. 1052 ; 59 L. T. 131 ; 36 
W. R. 840. 

Annotations : — Apld. Rc Gisborough’s S. E., [1921] 2 Ch. 39. 
Refd. Re Manchester’s Settlmt., [1910] 1 Ch. lOG. 

2806. Tenant for life subject to term 

for securing incumbrances.] — Re Richardson, 
Richardson v, Richardson, No. 2834, post, 

2807. Liability to repair highway — Ratlone 
tenurae.] — Qu, : whether a liability to repair a 
liighway ralione tenurce on settled land is an 
incumbrance within Settled Ijand Act, 1882 (c. 38), 
s. 21 (ii ). — Re Stamford & Warrington (Earl), 


Purchase -money of settled lands ap- able to the Board of Works for loans — JSc Navan & Kingsoourt Rt. Co., 

S lied, at the instance of the tenant for for the drainage & Improvement of Exp, Dyas (1888), 21 L. R. Ir. 369. — ’ 

fe, in redemption of rentcharges pay- other lands settled upon the like uses IR. 
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Paynb V. Obey, [19111 1 Oh. 648 ; 80 L. J. Ch. 
361 ; 106 L. T. 12 ; 76 J. P. 346 ; 27 T. L. R. 
366; 66 Sol. Jo. 483 ; 9 L. G. R. 710. 

2808. .] — A liability of the owners & 

occupiers of a settled estate to repair a highway 
ratione tenurce is not an incumbrance which the 
trustees have power to discharge or redeem out of 
capital moneys in their hands under Settled 
Land Act, 1882 (c. 38), s. 21 (ii). — Re Hodgson’s 
Settled Estate, Altamont v, Forsyth, [1912] 
1 Ch. 784 ; 81 L. J. Ch. 376 ; 106 L. T. 456. 

2809. Death duties — Estate duty on heirlooms — 
Succession duty on jointure.] — In 1889 estates 
were settled in strict settlement &> heirlooms were 
settled upon trusts to correspond as nearly as 
might be to the uses of the freeholds. Under that 
settlement the seventh Earl of Egmont became 
tenant for life <&; the eighth became tenant for life 
in remainder. The seventh Earl died in 1897. 
Under a power contained in the settlement the 
eighth Earl granted to his wife a jointure “ free 
from all deductions.” He died in 1910. Estate 
duty & succession duty on the heirlooms were not 
paid in 1897, & the Crown now claimed the duties 
& interest thereon. The trustees had in their 
hands investments representing capital moneys & 
rents accrued during the lives of the eighth <& the 
present Earl : — Held : the settlement must bo 
treated as one settlement of the estates & of the 
heirlooms ; the interest must be paid out of the 
income of the estate accrued during the lives of 
the tenants for life ; capital moneys raised from 
other parts of the settled property might be 
applied in discharging incumbrances on the heir- 
looms ; & according to the true construction of 
the settlement & grant the succession duty on the 
jointure must be paid out of the capital moneys. — 
Re Egmont’ s (Earl) Hettled Estates, Lefroy 
V . Egmont, [1912] 1 Ch. 251 ; 81 L. J. Ch. 2.50 ; 
106 L. T. 292. 

2810. Portions — When trustees entitled to raise 
out of capital.] — By a settlement dated Oct 2, 
1906, lands A other hereditaments in Yorkshire 
were settled in the events which happened to the 
use of trustees for a terra of ninety-nine years if 
G. should so long live upon the trusts therein 
mentioned, & subject thereto to the use of G. for 
life, after his de^ith to the use that his wife 
should receive during the remainder of her life 
a > early rentcharge of £800, & subject &; charged 
as aforesaid to the use of trustees for the term 
one tliousand years from the death of G. upon the 
trusts tliereinafter declared with divers remainders 
over. The trusts of the one thousand years’ term 
were, in the event which happened of G. leaving 
five younger children, that the trustees ” shall,” 
after the death of G. or in his lifetime, at his 
request in writing raise the sum of £25,000 for 
portions to go to or amongst all or any of the younger 
children of G. & their issue as G. should by deed 
or will appoint. In a deed dated Nov. 4, 1920, 
appointing this sum amongst these younger 
children & their issue, G. requested the trustees to 
raise this sum by any means authorised by the 
settlement or by law or preferably, if the law 
peimitted, out of capital moneys ; & on Jan. 13, 
1921, G. in writing requested & directed his 
trustees to raise the sum out of capital moneys. 

This summons raised the question whether the 
trustees could & ought to comply with G.’s 
direction. There was evidence that it was desirable 
to do so if it was lawfully possible : — Held : 


PART XIII. SECT. 1, SUB-SECT. 4.— 
D. (d). 

m. Payment out to iru^eesA — 


although Settled Land Act, 1882 (c. 38), s. 21, 
did not sanction the application of capital moneys 
in the manner directed, the ct. would sanction 
such appheation subject to the consent being 
obtained of incumbrancers or persons whose 
interests had priority to the one thousand years’ 
term, because if, as the trustees were bound to 
do at the direction of G., they raised the sum of 
£25,000 by mtge. of the reversionary term of one 
thousand years, such mtge. would be an incum- 
brance ” affecting the inheritanct* ” within s. 21 
(ii), so that it could at once bo dis(;liarged out of 
capital moneys. It was not the practice of the 
ct. to leave trustees to do indhectly what it 
would involve less expense to do duectly. — Re 
Gisborougii’s (Lord) Settled Estates, [1921] 
2 Ch. 39 ; 90 L. J. Ch. 400 ; 125 L. T. 701 ; 65 
Sol. Jo. 553. 

(c) Purchase of Land. 

See Settled Land Act, 1925 (c. 18), ss. 73 (i) (xi), 
(2), s. 74. 

2811. Power to buy certain land — Purchase of 
other land.] — Re Hill, Hij^l v. Pilcher, No. 2697, 
ante. 

2812. Purchase of equity of redemption.] — Re 

Kadnor’s (Earl) Settled Estates, [1898] W. N. 
174. 

2813. Repurchase of land sold— Sale in ignorance 

of defect in title.] — A tenant for life sold a iiublic- 
house, portion of a settled property. After con- 
veyance it was found that the public-lioiise was 
subject to a reversionary lease, granted by the 
predecessor in title of the tenant for life, of which 
all parties were ignorant i/cW ; (1) this did 

not furnish any ground for rescission; (2) tlie 
repurchase of the i)ub]ic-hous(i by th(i trustees 
out of eapital moneys in then* hands might bo 
sanctioned. — Re Tvrell, Tyrell v. Woodhocse 
(1900), 82 L. T. 675 ; 61 J. P. 665. 

2814. Settled land subject to charges— Jointure & 
portions — Land purchased with proceeds of sale of 
heirlooms — Whether subject to charges.) — Where 
land is settled & chattels ai*e also settled to dovolv(‘ 
with the land as hohloonis, the settled land being 
charged with jointures eVs portions for younger 
children, on a sale of the heirlooms under Settled 
Land Act, 1882 (c. 38), s. 37, A the investment of 
the proceeds in land, the land so purchased is not 
subject to the charges created by the settlement 
affecting the land settled. — Re Marlborough 
(Duke) & Governors of Queen Anne’s Bounty, 
[1897] 1 Ch. 712 ; 66 L. J. Ch. 323 ; 76 L. T. 388 ; 
45 W. R. 426 ; 41 Sol. Jo. 387. 

Investments in leaseholds.] — See Nos. 2793, 2794, 
aiite, 

{d) Money in Court. 

See Settled Land Act, 1925 (c. 18), s. 73 (1). 

2815. Payment out to trustees — Notice to re- 
mainderman of proposed investments— Whether 
imposed as condition.] — Where funds of large 
amount were in ct., repiesenting the proceeds of 
sale of settled lands which woi*e vested in a tenant 
in tail who was restrained by statute from alienat- 
ing, the funds were, on the application of the 
tenant in tail, ordered to be paid out to trustees 
appointed for the purposes of Settled Land Acts, 
1882 & 1884 ; but the ct. declined to direct the 
trustees to give notice of any intended investments 
to the tenant in tail next in remainder. — Re Bolton 
Estates Act, 1863 (1885), 52 L. T. 728. 

2816. Fund over one thousand pounds not 

arising under Settled Land Acts— Form of appUca- 


Lands In sottlemont having boon pur- j the funds in ct. representing the 
chased compulsorily under statutory purchase-money to the trustees of the 
powers, an order was made to transfer | settlement. — Be Rxthmines, etc., 
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Settlements, 


Sect, 1. — Under Settled Land Acte: Svh-sect, 4, 2> 
(d)j (e), (f), ig) (h)t E, ; sub-sect, 5, ^.1 

tion — Settled Land Act Rules, 1882, r. 2.] — ^An 

application for payment out of ct. to Settled Land 
Act trustees of a fund exceeding £1,000, which 
has not arisen under Settled Land Act, 1882 
(c. 38), but has been derived from another source 
& is liable to be laid out in the purchase of land to 
be made subject to the settlement, may be made 
by petition instead of by summons in chambers 
under above rule. — Re Torry Hill Estate, 
Pemberton v, Pemberton, [1909] 1 Cli. 468 ; 78 
L. J. Ch. 373 ; 100 L. T. 433. 

Sec^ now^ R. S. 0. (Law of Property & other 
Acts), 1925, r. 11. 

2817. Beneficiary resident abroad — ^Trans- 

mission of capital moneys,] — L, was entitled to a 
share of certain land in Wales, &: by his will he 
devised the interest on the principal of all money 
received by his exors. from Wales to his wife for 
life, & after her death, then his son was to have the 
whole of the money on attaining twenty-one. L. 
died domiciled in America, & his wife & son, who 
was a minor, were resident there. Trustees were 
appointed under the Settled Land Act of the share 
of L. in the land, & with the consent of the other 
beneficiaries it was sold. Application was made 
that L.’s share might be transmitted to his exors. 
in America to be re-invested there : — Held : the 
ct. had no power to allow the money to be sent to 
America, Ai, if necessary, trustees must be 
appointed under the Act to receive it in that 
country. — Re Lloyd, Edwards v, Lloyd (1880), 
54 L. T. 043. 

Purchase-money on compulsory purchase.] — 

See Compulsory Purchase of Land, Yol. XI., 
p. 245, Nos. 1442-1440 ; Charities, Vol. VIII., 
p. 359, No. 1505. 

Estate of lunatic.] — See Lunatics, Vol. XXXIII., 
p. 229, No. 1403. 

(c) Purchase- Money for Lease or Reversion, 

See Settled Land Act, 1925 (c. 18), s. 79. 

2818. Cases under Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 74 — Authorities on Settled Land 
Act, 1882 (c. 38), s. 34.]— Settled Land Act, 1882 (c. 
38), s. 34, & Lands Clauses Consolidation Act, 1845 
(c. 18), s. 74, are similar enactments, so that where 
the facts are similar decisions on sect. 74 are 
authorities on sect. 34. 

As between tenant for life & remainderman, 
where lands subject to a beneficial lease are sold 
under Settled Land Act, 1882 (c. 38), the tenant 
for life will, during the unexpired period of the 
term, be entitled to so much only of the income of 
the invested purchase-moneys as equals the rents 
under the lease, & the rest of that income must 
be accumulated & invested for the benefit of the 
inheritance until the date when the lease would 
have expired. — Cottrell v, Cottrell (1885), 28 
Ch. D. 628 ; 54 L. J. Ch. 417 ; 52 L. T. 480 ; 33 
W. R. 361. 

Annotaiicnis : — Apld. Re, Westminster’s S. E., Westminster 
r. Shaftesbury. [1921 ] 1 Ch. 585. Refd. Re Wix, Hardy v. 
Lemon. [1916] 1 Ch. 279. 

2819. Proceeds of sale of leaseholds — Provision 
of annuity to tenant for life — Exhausting proceeds 
in period of lease.] — Testator bequeathed a lease- 
hold house to his exors. & trustees in trust to 
permit his wife to occupy the same during her 
widowhood, with a provision for payment of 
ground rent, rates, taxes, & outgoings execution 


of repairs, & performance of covenants out of 
testator’s general estate, it being his intention 
that his wife should be personally relieved there- 
from. The widow resided in the house for fourteen 
j^ears from testator’s death, the outgoings, amount- 
ing to £160 a year, being paid by the trustees. She 
I then sold the house as life tenant under Settled 
Land Act, 1882 (c. 38), & the trustees received the 
purchase-money : — Held : (1) under Settled Land 
Act, 1882 (c. 38), s. 34, the proceeds of sale must 
be applied in paying the widow during widowhood 
such an annuity as would exhaust those proceeds, 
capital <Sc income, in the remaining eleven years 
of the lease ; (2) the widow was not entitled to be 
paid £160 a year out of the general estate in lieu 
of the provision for payment of rent & outgoings, 
as that provision, being merely an extra benefit 
conferred on her to enable her to reside in the 
house, was not a provision tending to induce her 
to abstain from exercising her statutory power of 
sale within the meaning of Settled Land Act, 1882 
(c. 38), s. 34, & consequently came to an end on 
the sale . — Re Simpson, Clarke v. Simpson, [1913] 

1 Ch. 277 ; 82 L. J. Ch. 109 ; 108 L. T. 317 ; 57 
I Sol. Jo. 302. 

2820. Capitalisation of increased Income — Accu- 
mulation at compound interest — How directed.] — 

By a settlement dated Feb. 15, 1901, lands which 
included a large number of freehold reversions 
subject to building leases were settled in strict 
settlement & various powers were given to suc- 
cessive tenants for life “ in addition to & in aid of 
the statutory powers.” These included a power to 
” exchange for other manors, lands & heredita- 
ments, ... all or any of the hereditaments hereby 
assured,” & a power “ in case any . . . lessee . . . 
of any part of the hereditaments, . . . shall be 
willing to scU or dispose of . . . his subsisting 
interest, ... to purchase the same ... at such 
price or prices in money or for such other equivalent 
as ” to the tenant for life should seem reasonable, 

“ but 80 that the terms or interests which shall be 
purchased or otherwise acquired under the power 
shall be merged in & consolidated with the freehold 
& inlicritance of the premises.” By two deeds of 
oven date the tenant for life conveyed to two 
persons some of the freehold reversions belonging 
to the settled estate, & by two further deeds of 
the same date received in exchange the surrender 
& merger of leaseholds to which other parts of 
the settled estate were subject, a sum being paid 
to the trustees of the settlement by way of parity 
of exchange which they applied in paying oil 
incumbrances on the estate. The transactions 
resulted in a large increase of the annual income of 
the estate. Tlie surrendered leaseholds were at 
the time of the transaction held upon terms that 
had less than sixty years to run: — Held: (1) 
neither the power of exchange given by Settled 
Land Act, 1882 (c. 38), s. 3 (iii), nor the power 
of exchange created by the settlement enabled 
leaseholds with less than sixty years to run, or 
any leasehold interests in land already comprised 
in the settlement, to be taken in exchange, but 
the transactions could be regarded as cross-sales 
& purchases, & as such were valid ; (2) under s. 34 
of the Act of 1882 an accumulation of part of the 
ncreased income resulting from the sale of the 
'reehold reversions must be made during the resi- 
due of the terms of the leaseholds to which the 
conveyed reversions were subject ; (3) no accumu- 
■ation of increased income resulting from the 


Drainage Act, Ex p, Verschoxxe 
(1886), 15 L. H. Ir. 676.— IR. 

n. Sale ordered by court — Order fur 


application.] — Where a Bale of settled 
estate Is ordered l^y the ct., the 
purchase-money should be paid into 
the hands of the master in Equity, 


& a subsequent order obtained for Its 
proper application. — Re McGregor’s 
SETn.ED States (1878), 4 V. L. R. 
(Eq.) 1.— AUS. 
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acquisition of the surrendered leaseholds was 
requisite in view of the special power of acquiring 
leaseholds for surrender contained in the settle- 
ment ; (4) assuming all the leaseholds to which 
the conveyed reversions were subject to have 
equal unexpired terms, there must be accumulated 
at compound interest out of the rents ot the pro- 
perty comprised in the surrendered leaseholds an 
amount equal to 4 per cent, interest on the value 
of the surrendered leaseholds plus the annual 
benefit to the estate from discharging the incum- 
brances minus the annual rents of the leaseholds 
to which the conveyed reversions were subject. — 
Re Westminster’s (Duke) Settled Estates, 
Westminster (Duke) v. Shaftesbury (Earl), 
[1921] 1 Oh. 685 ; 90 L. J. Ch. 306 ; 126 D. T. 
82 ; 8vh nom. Re Grosvenor Estates, West- 
minster (Duke) v, Shaftesbury (Earl), 37 
T. L. 11. 529. 

Rights between tenant for life & remainderman.] 

— See Part X., Sect. 4, ante. 

( / ) Proceeds of Sale of Hcirloo)ns. 

2821. Improvement to settled estates.] — tenant 
for life under a settlement containing a dis- 
cretionary trust for sale of the settled estates, & 
also a power to sell certain settled heirlooms, 
asked leave of the ct. under Settled Land Act, 
1882 (c. 38), s. 37, that ho might be authorised 
to sell part of the settled estates, & also a specified 

ortion of the heirlooms ; that the money might 
e paid to the trustees, & that such yjart as might 
be necessary might be applied by them in paying 
for certain improvements, consisting of (a) a 
larger & better supply of water to a mansion 
house ; (h) a new & improved system of drainage 
of the mansion house ; (c) rebuilding of the stables, 
which wore out of repair ; (d) the building of an 
agent’s house ; & (e) the building of two cottages. 
The trustees submitted that the proposed improve- 
ments, except the cottages, were not within 
Settled Land Act, 1882 (c. 38), s. 25 ; <&, that even 
if they were the ct. would not supersede the power 
of the trustees by giving leave to the tenant for 
life to sell either the estate or the heirlooms : — 
Held : the proposed outlay was aU within Settled 
Land Act, 1882 (c. 38), s. 26 ; & would have been 
authorised without the statute ; & leave given 

to the tenant for life to sell both the settled estates 
& the heirlooms, & for the application of the 
proceeds as prayed. — Re Houghton Estate 
(1885), 30 Ch. D. 102 ; 55 L. J. Ch. 37 ; 33 W. R. 
869 ; sub nom. Cholmondeley’s (Marquis) 
Settled Estate, 53 L. T. 196. 

Annotations : — Dbtd. He Gerard’a S. E., [1893] 3 Ch. 2.52. 

Consd. Re De Cresplgny’H S. E., [1914] 1 Ch. 227, Refd. 

Re Konslngrt^on S. E. (1905), 21 T. L. R. 351. 

.] — See, generally. Land Improvement, 

Vol. XXX., pp. '282-294. 

2822. Repair of unsold heirlooms.] — Re Walde- 
GRAVE, Waldegrave (Earl) V . Selborne (Earl), 
No. 2960, post. 

Discharge of incumbrances.] — See Nos. 2798, 
2799, ante. 

(g) Expenses Incurred in Execution of the Acts, 

See Sub-sect. 11, post. 

{h) Payments for Improvements. 

See Land Improvement, Vol. XXX., pp. 282- 
294, Nos. 68-208. 


E. Devolution of Capital Moneys. 

Money to be laid out in land.] — See Equity, 
Vol. XX., pp. 371-375, Nos. 1084-1126. 

See, generally. Equity, Vol. XX., pp. 336-402. 


Sub-sect. 5. — Power of Sale. 

A. In General. 

Sec Settled Land Act, 1925 (c. 18), ss. 38, 39, 
49, 55, 57. 

2823. Power of tenant for life to sell.] — Thomas 
V. WiiXTAMS, No. 2850, post. 

2824. Property inalienable by law.] — 

(1) A dignity of title of honour, as an incorporeal 
hereditament, is “ land ” witliin Settled Land 
Act, 1882 (c. 38), s. 37. 

When a dignity is limited to fhe heirs of the 
body, then although no place be named in the 
creation of the title, the dignity is within Statute 
De Donis, 1285 (c. 1), & descendible as an estate 
tail, & the patent docs not create a fee simple 
conditional. 

There is no difference in these respects between 
a baronetcy <fe other descendible dignities. 

(2) Settled Land Act, 1882 (c. 38), does not 
enable a limited owner to sell any property which, 
when vested in a tenant in ft*e simple is by law 
inalienable. 

(3) The ct. has jurisdiction under Settled Land 
Act, 1882 (c. 38), s. 37, to order a sale of personal 
chattels stdtled so as to devolve with such a title. 
— Re Kivett-Carnac’s Will (1885), 30 Ch. 1). 
136 1 54 L. J. Ch. 1074 ; 53 L. T. 81 ; 33 W. 11. 
837 ; 1 T. L. R. 682. 

Annotations: — As to .{\) Refd. Re AyluHford’B H. E. (1886), 

32 Ch. 1). 162 ; He Suhright’H S. E. (1886), 55 L. T. 354 ; 

Hill V. Hill, [1897] 1 Q. B. 483 ; Cowley v. CWloy, [1900] 

V. 305. 

2825. Remainder sold before Settled Land 

Act, 1882 (c. 38).] — Wheelwright v. Walker, 
No. 3106, post. 

2826. Where express power In settlement — 

Settlement made by private Act —Proviso restricting 
power of sale .] — Re Chaytor’s Settled Estate 
Act, No. 2796, a7Ue. 

2827. Statutory power overriding 

settlement.] — Re Houghton Estate, No. 2821 , ante. 

2828. For sale of residuary estate.] — 

Where in a settlement of pei-sonalty by his will, 
testator directs his trustees to purchase a dwelling- 
house for the widow’s residence, that such house 
afterwards shall fall into & form part of his re- 
siduary estate bequeathed on trust for sale. Law 
of Property Act, 1925 (c. 20), s, 32 is excluded, 
& the widow can sell under her life tenant powers. 
— Re Hanson, Hanson v. Eastwood, [1928] 
1 Ch. 96 ; 97 L. J. Ch. 86 ; 138 I.. T. 462 ; 71 
Sol. Jo. 961. 

2829. Pendency of action — Decree for 

execution of trusts.] — The pendency of an action 
by tenant for life, in which a decree has been 
made for execution of the trusts of a settlement, 
does not prevent him from exercising his power 
of sale under Settled Land Act, 1882 (c. 38) with- 
out the sanction of the ct. — C ardigan v. Curzon- 
Howe (1885), 30 Ch. D. 631 ; 65 L. J. Ch. 71 ; 
.33 W. R. 836 ; sub nom. Be Cardigan’s (Earl) 
Settled Estates, Cardigan v. Curzon-Howe, 
63 L. T. 704. 

Annotations: — Refd. Re SebrUfht’s S. E. (1886), 33 Oh. D. 

429 ; Hampden v. Buokingrhamshire, [1893] 2 Ch. 531. 


PART XIII. SECT. 1. SUB-SECT. 6.— A. 

o. Necessity for leave of court.] — 
Upon a petition imder Conveyancing 
& Law of Property Act, 1898, the ct. 
allowed the sale of portion of a settled 
J. — VOL. XL. 


estate consisting of vacant land & the 
expenditure of the purchase-money in 
the erection of buildingB to he approved 
by the master, upon the unsold por- 
tion . — Re Tiqhe’s Settled Estates 
(1902), 2 S. R. N.S.W. 81 ; 19N.S.W. 


W. N. 145.— AUS. 

p. .] — Re CoFPiLL's Settled 

Estate (1920), 20 S. R. N. S. W. 412 ; 
37 N. S. W. W. N. IIO.—AUS. 

q. .] — A person who, by virtue 

0 c o 
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Sect, 1 . — Under Settled Land Acts: Snh-eect, 6, A, 

2830. Undivided share — Whether con- 

currence of co-tenant necessary ,] — Re Collinoe’s 
Settled Estates, No. 3134, post, 

2831. .] — Cooper v, Belsey, 

No. 3135, post, 

2832. Without consent of trustees.] — 

(1) Except in a case mentioned in sect. 15, a tenant 
for life has, under the Settled Land Act, 1882 
(c. 38), an absolute power of selling the settled 
land without the consent or control of the trustees 
of the settlement, unless they have reason to 
believe that any intended exercise of the power 
is improper, in which case they may apply to the 
ct. for directions under sect. 44. Consequently, 
neither tlie fact that at the time the tenant for 
life enters into a contract for sale there are no 
trustees of the settlement under the Act, nor 
when there are any, the fact that no notice has 
been given them by the tenant for life, under 
sect. 45 (1) of his intention to proceed to a sale, 
prevents his making a statutory title. It is suffi- 
cient for the protection of the purchaser if by 
the time lie comes to complete there are trustees 
imder the Act to whom he may pay his purchase- 
money if required so to do by the tenant for life 
under sect. 22 & notice has been given them under 
sect. 45 (1); though under sect. 45 (3) a pur- 
chaser dealing in good faith with the tenant for 
life is not concerned to inquire respecting the 
giving of the notice. 

(2) Now, looking back to the power, I find, 
first of all, in sect. 3, “ powers of sale, exchange, 
& partition, with, in sect. 4, tlic usual provisions 
which one finds in such powers, for instance : 
‘ Every sale shall be made at the best price ’ ; 
& * every exchange & every partition shall be made 
for the best consideration in land or in land Ac 
money that can reasonably be obtained,* & so 
on. Ho that I think the meaning of this sect. 53 
is that, for the security of the remaindermen, as 
between the tenant for life them, he in exercise 
of this power shall be treated as a trustee & shall 
have all the liabilities of a trustee exercising a 
like power. The consequence of that is, no doubt, 
that if a purchaser knows the tenant for life is 
exercising the power improperly, & is aware that 
what the tenant for life is doing would amount 
to a breach of trust, he, the purchaser, has a 
perfect right to say, ‘ I will not comphde * ** 
(Kay, J.). — Hatten v. Russell (1888), 38 Oh. D. 
334 ; 57 L. J. Oh. 425 ; 58 L. T. 271 ; 30 W, R. 317. 
Annoiaiioii^ • — Generally, Reid, lie Bryant & Barnlng-hamV 

Contract (1890), 44 Ch. D. 218 ; Mogridge v. Clapp, [1892] 

3 Ch. 382 ; Re Fisher & Orozebrook’s Contract, 11898] 

2 Ch. 660. 

2833. Subsoil alone.] —A tenant for life by 

virtue of Settled Land Act, 1882 (e. 38), s. 63 
of a settlement by way of trust for sale created 
by will, of undivided shares of settled land beneath 
which a railway co. desired to construct tunnels 
for an electric railway, having joined with the 
owners of the remaining shares in entering into 
an agreement with the co. for the sale of them of 
the right to construct, maintain, & use tunnels 
with railways therein under the land, took out 
a summons under Settled Land Act, 1884 (c. 18), 
s. 7, asking for leave to enter into a contract in the 
form of an agreement with the co. for the sale of 


them of that right. It was urged in support of 
the application that to proceed under Settled Land 
Acts was cheaper &c> more simple than under 
Lands Clauses Consolidation Act, 1845 (c. 18), 
& that the right in question constituted an ease- 
ment under Settled Land Act, 1882 (c. 38), s. 3, 
or, if not, that the ct. had power under that 
sect, to make the order asked for : — Held : the 
sale of the subsoil of the settled land was not the 
sale of an easement under Settled Land Act, 1882 
(c. 38), s. 3, but the ct. had power under that 
sect, to make an order authorising the sale as 
being a sale of part of the settled land . — Re Pear- 
son’s Will (1900), 83 L. T. 626. 

.]~See Mines, Vol. XXXIV., p. 636, 

Nos. 328-332. 

2834. Right to discharge mortgages.]— 

Land which was subject to mtges. was settled, 
subject to a term for securing incumbrances, 
to the use, in the events which happened, of 
A. for hfe, with remainders over. Tlio trusts 
of the term provided that so long as the mtges. 
remained unpaid the trustees should receive the 
rents profits &: manage the premises & keep 
down the interest of the mtge. d^ts & certain 
rentcharges created by the settlement, that they 
should then pay to the tenant for life for the 
time being subject to ilie term an annuity of 
£600 a year, Ac should apply the residue of the 
rents & profits towards the payment of the prin- 
cipal moneys charged by the mtges., & there was 
a proviso for the cesser of the term upon the 
discharge of the mtge. debts. The settlement 
conferred on the trustees an immediate power 
of sale Ac exchange, but no power of leasing. The 
ct., ha^ing held that A. was a person having the 
powers of a tenant for life under Settled Land Act, 
1882 (c. 38), ordered him to be let inlo possession 
upon liis undertaking to perform the trusts of 
the term, Ac gave him the custody of the title 
deeds. The ct. would have made the order apart 
from the annuity to A. 

A. subsequently contracted to sell, under the 
powers of Settled Land Acts, certain portions 
of the settled lands, including parts of all the 
mtged. lands Ac a portion which was unincumbered, 
Sd in order to complete the sale it was necessary 
that the mtges. should be paid ofl*. A. therefore 
directed that the trustees should apply the pro- 
ceeds of the sale in paying off the mtges. He 
deposed that he considered that this would be 
for the benefit of all the parties entitled under the 
settlement, seeing that the mtges. bore interest 
at 4 iier cent, whereas the purchase-money could 
not be invested in trustee securities to yield more 
than 3 per cent. Upon a summons to determine 
whether the mtges. ought not to be kept on foot 
for the benefit of the ultimate remainderman : 
— Held : the beneficiaries under the settlement 
took subject to the power of sale conferred on the 
trustees, & inasmuch as the trustees in the exercise 
of that power might properly, for the purpose 
of carrying into effect a beneficial sale, pay off the 
existing incumbrances out of the purchase-money, 
a tenant for life doing the same thing under the 
powers of Settled Land Acts ought not to be held 
to be acting unjustly towards the remaindermen : 
consequently the mtges. ought not to be kept 
on foot, & upon the payment off out of the capitel 
moneys of all the mtges. the term would cease. 


of Settled Land Act, 1882 (c. 38), 8. 63, 
la deemed to bo a tenant for life " 
of settled land Is not entitled, os a 
matter of course, to an order under 
Settled Land Act. 1884 (o. 18), s. 7 (il), 
fidving applt. leave to sell or proceed 


vith a pale of settled land.— Re 
Tuthtll, [1907] 1 I. R. 305.— IR. 


r. .] — Re Settled Land Acts 

& ObrA, [1920] 1 I. R. 32.— IR. 


t. .] — Re Hakris* Trust, [19191 

S. C. 432 ; 66 Sc. L. R. 294 ; [1919] 


1 S. L. T. 220.— SCOT. 

a. Consent of life tenant necessary 

— Lnfe tenant receiving consideration 
from pur chaser , ‘\ — Eastern Trust Co. 
r. Dwyer. [1927] 1 D. L. R. 366 ; 69 
N. 8. R. 168.— CAN. 
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Semble : the ct. woiild have arrived at the same 
conclusion if the settlement had conferred no power 
of sale upon the trustees. 

The tenant for life acting bond fide ought not 
to be interfered with unless the ct. can see that, 
in spite of his honesty, he is acting injuriously 
towards those whose int/crests he is bound to protect 
(Stirling, J.). — Be Richardson, Richardson v, 
Richardson, [1900] 2 Ch. 778 ; 69 L. J. Ch. 804. 
Annotations Polld. -Re Money Kyrle’s Sottlmt., Money 
Kyrlo V, Money Kyrle, [1900] 2 Ch. 839. Distd. lie 
Llanovor, Herbert v. Ram, [1907] 1 Ch. 635. Consd. lie 
Stamford & Warrington, Payne t). Grey, [1925] Ch. 162. 
Refd. Re Wilkinson, Lloyd v. Steel (1901), 85 L. T. 43 ; 
Wheeler v. Tootell (1903), 47 Sol. Jo, 710 ; lie Mnsgrave, 
Machell v. Parry, [1916] 2 Ch. 417. 

2835. Effect of assignment of part —Neces- 

sity for concurrence of assignees — Application of 
doctrine of merger .j — Be Barlow’s Contract, No. 
2727, ante. 


2836. ^ Lunatic tenant for life.] — A tenant 

for life, who is a lunatic so found by inquisition, can 
sell & convey the fee as beneficial owner, & the ct. 
has power to authorise a committee to enter into 
covenants foi‘ title so as to bind the lunatic. — 


Be Ray, [1896] 1 Ch. 468 ; 05 L. J. Ch. 316 ; 73 
L. T. 723 ; 60 .1. P. 310 ; 44 W. R. 353 ; 40 Sol. 
Jo. 238, C. A. 


Lunatics, Vol. XXXIII., p. 

209, Nos. 1154-1156. 

2837. Unless settlement otherwise pro- 

vides — Law of Property Act, 1925 (c. 20), s. 32.] 

— By a personalty settlement created by his will, 
testator directed his trustees to purchase a house 
as a residence for his wife until his son D. attained 
twenty-five, if she so long continued testator’s 
widow. After D. attained twenty-five or the wife 
remarried, whichever first happened, the house 
was to fall into the residuary estate, which was 
given to the trustees on trust for sale & conversion. 
After testator’s death a house was pui’cliased ^ 
assured to the wife &; the other trustees in fee 
simple. It was now desired to sell it, & the 
question arose whether a title could be made under 
the trust for sale which “ unless the settlement 
otherwise provides ” is imported by Law of Pro- 
perty Act, 1925 (c. 20), s. 32, or whether the title 
must be made under Settled Land Act, 1925 
(c. 18) : — Held : the direction that the house was 
to be purchased for the wife’s residence was incon- 
sistent with an immediate trust for sale, & 
amounted to a provision excluding Law of Pro- 
perty Act, 1925 (c. 20), s. 32, so that there was no 
trust for sale, & the title must be made under 
Settled Ijand Act, 1925 (c. 18). Qu, : whether 
Law of Property Act, 1925 (c. 20), s. 32, applies 
to a trust to purchase land. — Re Hanson, Hanson 
V. Eastwood, [1928] 1 Ch. 96; 97 L. J. Oh. 80; 
138 L. T. 462 ; 71 Sol. Jo. 964. 

Infant tenant for life.] — See Infant.s, Vol. 

XXVIII., pp. 203, 204, Nos. 628-633. 

2838. Sale by trustees — Discharge of Incum- 
brances.] — Be Richardson, Richardson v , 
Richardson, No. 2834, ante. 

Inalienability of power.l— Part XIII., Sect. 
1 , sub-sect. 2, B , ante. 

Effect of resettlement.] — See Part XVI., Sect. 2, 

post. 


B. Appointment of Trustees. 

2839. Necessity for.] — Wheelwright v. 
Walker, No. 3106, post. 

2840. .] — Be Gordon & Adams’ Contract, 

Be Pritchard’s Settled Estate, No. 3050, post. 

2841. Compound settlement.] — Be Tid- 

bits’ Settled Estates, No. 3037, post. 

2842. .] — (1) As a general rule it is 

not necessary, whenever a deed has been executed 


affecting the interests created by an original settle- 
ment, so that that settlement is no longer the only 
instrument “ under or by virtue of which the land 
stands limited for the time being to or in trust for 
persons by way of succession,” to appoint trustees 
of a compound settlement constituted by the 
original settlement & the subsequent deed. 

(2) Settled Land Act, 1890 (c. 69), s. 4, is not 
to be read as providing that an assignment made 
by a tenant for life of settled land in consideration 
of marriage or by way of family arrangement, is 
to be deemed one of the instruments creating the 
settlement for all the purposes of the Act. It is 
limited to the purpose of excluding the operation 
of Settled Land Act, 1882 (c. 38), s. 50, altogether. 

(3) Upon a sale, under the powers of Settled 
Land Acts, by a tenant for life who has made such 
an assignment, it is not necessary to appoint 
trustees of the settlement constituted by the 
original deed & i he instrument effecting the assign- 
ment ; but the trustees of the original settlement, 
having powers of sale, or appointed for the purposes 
of Settled Land Acts, are competent to receive & 
give receipts for the purchase-money. 

(1) Upon a sale by a tenant for life who has 
alienated for value, the purchaser is in general 
entitled under Settled Land Act, 1882 (c. 38), 
s. 50, to ask for evidence of the consent of the 
assignee, but if the assignment contains a general 
consent beforehand, all the powers of the tenant 
for life under Settled Land Act, 1882 (c. 38), will 
remain unfettered. 

(5) It is quite plain that one instrument may 
constitute a settlement, although it is to be 
admitted that several instruments may, under the 
same definition in the parts (Settled I^and Act, 
1882 (c. 38), s. 2 (1)), which I have not read, also 
constitute a settlement (Stirling, J.). 

(6) Suppose, for example, that under a power 
contained in a settlement the tenant for life has 
charged portions on Ihe estate in favour of his 
younger children : of couree, he may then be taken 
to know the particulars of the instrument executed 
by himself, but Settled I^and Act, 1882 (c. 38), 
s. 20 (2), appears to me to show that he may sell 
the estate discharged from those portions so long 
as they ha\e not bcnui actually raised, & there is 
nothing in the Act to show that the framers of it 
contemplated that by a charge of portions x>ersons 
who for the time being were trustees, either with 
powers of sale as expressly named for the pur- 
poses of the Settled J-»and Act, 1882 (c. 38), would 
be deprived of the power of receiving & giving 
receipts for the purchase -money, & that resort 
should be had to the powers conferred on the ct. 
by sect. 38, before a sale can be completed (STm- 
LiNG, J.). — Be Du ( ’ANE & Netttjsfold’s Contract, 
[1898] 2 Ch. 96 ; 67 I.. J. Ch. 393 ; 78 L. T. 458 ; 
46 W. R. 523 ; 42 Sol. Jo. 468. 

Annotations : — As to (4) Consd. lie Diokin & Kolsall’s Con- 
tract, [J 908] 1 Ch. 21.3. Refd. Ut Capo & Wadland’8 Oon- 
tratM, [1919] 2 Ch. 376. As to (5) Apprvd. Re Mundy & 
Roper'a C'^ontract, [1899] 1 Ch. 275. Generally, Refd. Re 
Cormvallia-Wost & Mimro’s Contract, [1903] 2 Ch. 150 ; Re 
Wimbomo & Browne’s Contract, [1904] 1 Ch. 537 ; Parr 
V. A.-G., [19261 A. C. 239. 

2843. .] — Be Mundy &; Roper’s Con- 

tract, No. 3171, post. 

2844. .] — Be Cornwallis-West & 

Munbo’s Contract, No. 3054, post. 

2845. .] — Testator devised freeholds 

to the vendor for life, with remainders in strict 
settlement. The property was subsequently ^s- 
entailed, resettled, & appointed so as to extinguish 
the vendor’s life estate, but the original settlement 
created by the will was still subsisting in respect 
of a jointure & portions charged under the powers 

c c c 2 
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Settlements. 


Sect. 1. — Under Settled Land Acts: Sub-aect, 6, B., 
C m D. cfc E, ; avb-aect. 6, A.] 

thereof : — Held : the vendor could sell under the 
will alone, so that it was unnecessary to appoint 
trustees of the compound settlement created by 
the will & subsequent deeds. 

The origiml settlement created by the will is 
still subsisting, as by reason of the jointure & 
portions charged & remaining to be raised there- 
imder the lands still stand limited to persons by 
way of succession under that instrument (Swinpen 
Eady, J.). 

An original settlement & a compound settlement 
may subsist side by side, & the mere fact that the 
life tenant has parted with his life estate does not 
prevent liim from exercising his statutory powers 
under the original settlement (Swinfen Eady, J.). 
— Be WiMBORNE (Lord) & Browne’s Contract, 
[1904] 1 Ch. 637 ; 73 L. J. Ch. 270 ; 90 L. T. 540 ; 
52 W. R. 334 ; 48 Sol. Jo. 246. 

Annotatimis : — Consd. He Carnarvon’s ( ’hestcrfleld S. E., 

He Cainai'von’fe llighclere S. K., (1927] 1 Ch. 138. Refd. 

He Trafford’s S. E. (1914), 112 L. T. 107 : He Const&blc’B 

S. E.. [1919] 1 Ch. 178 ; Re Copo & Wadland’s Contiart, 

(191 9] 2 Ch. 376 ; Re Meeking, Meoking i\ Mocking, [1922] 

2 Ch. 523 ; Parr v. A.-G., [1926] A. C. 239. 

2846. Effect of failure to appoint — On entering 
Into contract for sale.] — Hatten v. Russell, No. 
2832, ante. 

2847. .] — Settled Land Act, 1882 

(c. 38), s. 22, which confers on a tenant for 
life the option of capital money arising under 
the Act being paid either to the trustees of 
the settlement or into ct., presupposes that 
there are trustees for the purposes of the Act in 
existence. Therefore, where a vendor selling as 
tenant for life enters into a contract for the sale 
of settled land, he cannot, imder s. 22, require the 
purchaser to pay the purchase -money into ct. 
where no trustees for the purposes of the Act are 
in existence when the time comes for the completion 
of the contract, & the contract will not be enforced. 
Where, however, a purchaser pays his purchase- 
money info ct. in ignorance of the fact that there 
are no trustees in existence, he will get a good title. 
— Be Fisher & Grazebrook’s Contract, [1898] 
2 Ch. 660 ; 67 L. J. Ch. 613 ; 79 L. T. 268 ; 47 
W. R. 58 ; 42 Sol. Jo. 731. 

2848. At time fixed for completion.] — 

Hatten v. Russell, No. 2832, ayite. 

2849. Payment of purchase-money 

into court not ordered — Effect of payment in by 
purchaser In ignorance.] — Be Fisher & Graze- 
brook’s Contract, No. 2847, ante. 

Who may be appointed.]— Part XIV., Sect, 
2, post. 

Effect of absence of notice to trustees .] — See 
Sect. 1 , sub-sect. 3, A., ante, 

C. Price. 

See Settled Land Act, 1925 (c. 18), ss. 39, 49, 
65, 57. 

2850. Ascertainment of best price — What court 
will consider — Possible increase in value of pro- 
perty.] — ^An action was brought by a remainderman 
to obtain an injunction to restrain the tenant for 


life & the trustees of a settled estate containing coal 
mines from selling it in such a mannei^^ would 
I oe prejuaiciai i>o i/ne interests of the remaindermen. 

at the present time would 
be disadvantageous, as the development of the 
minerals had only recently commenced. The will 
by which the estate was settled gave the trustees 
a power to sell at the request of the tenant for life ; 
& Settled Land Act, 1882 (c. 38), had come into 
operation since the commencement of the suit. 
A new trustee, who consented to an immediate 
sale, had been appointed by pltfs. during the 
pendency of the suit without asking the consent 
of the ct. : — Held : by the will the trustees had 
a power of sale, & they could only be prevented 
from exercising it if the sale were improvident or 
a breach of trust, & by Settled Land Act the tenant 
for life had cumulative powers to sell, so that 
both under the will & the Act tlie t/cnant for life 
had a clear right to sell ; the ct. would not speculate 
as to a probable increase in the value of property 
for the benefit of remaindermen to the disadvantage 
of the tenant for life ; also, it was not here necessary 
for defts. to have obtained the consent of the ct. 
to their appointment of a new trustee pendente 
lite. — Thomas v. Williams (1883), 24 Ch. D. 558 ; 
52 L. J. Ch. 603 ; 49 L. T. Ill ; 31 W. R. 943. 
Annotalions ;~Refd. Re Ray’8 S E (18S4), 53 L. J. Ch. 205 ; 

He Llcwelliri. Llovvcllln r. Williams (1887). 37 Ch. D. 317 

2851. Validity of agreement to fix by arbitration 
— Effect of private Act.]— A tenant for life of 
settled land agreed with a municipal corpn. to 
sell a portion of the settled land at a price to be 
fixed by arbn. The agreement was conditional 
on the sanction of Parliament by a local Act being 
obtained. The corpn. obtained a local Act which 
confirmed the agreement, scheduled to it, & 
made it “ binding on the parties thereto 
respectively, & same shall & may be carried 
into effect accordingly.” The agreement was 
made between the tenant for life, an assignee 
of his life estate, & the corpn., & provided that the 
award of the arbitrators or umpire fixing the price 
should be ” binding upon all the parties hereto 
respectively, & upon all parties interested in the ” 
(settled) “estates”: — Held: although it was a 
breach of trust on the part of the tenant for life 
to delegate his authority & enter into an agree- 
ment to sell at a price to be fixed by some one else, 
yet the effect of the agreement & the Act was that 
the agreement should be carried into effect as a 
sale by a tenant for life under Settled Land Acts, 
with all the consequences which that involved, & 
the persons interested in remainder in the settled 
estates were therefore bound. — Re Wilton’s 
(Earl) Settled Estates, [1907] 1 Ch. 50 ; 76 
L. J. Ch. 37 ; 96 L. T. 193 ; 23 T. L. R. 64 ; 61 
Sol. Jo. 67. 

2852. Validity of consideration other than cash — 
Consols.] — Be Sutton’s Contract, No. 2616, ayite. 

D. Mode and Conditions of Sale. 

See Settled Land Act, 1925 (c. 18), ss. 39 (6), 49. 

2853. Restrictive covenant — Validity of agree- 
ment to release — On payment of sum of money.] — 


PART XIII. SECT. 1, SUB-SECT. 6.— C. 

b. Land sold without power of sale 
— Land increasing in value — Refusal 
of court to approve sale,] — trustee of 
settled land havingr no power of sale 
sold the same in 1903. The purchasers 
subsequently ascertained tnat their 
title was defective & a petition was 
presented in 1914 askingr the ct. to 
sanction the sale retrospectively. The 
evidence showed that the land had 
grone up In value since 1003, & the ct. 


refused to make an order nunc pro 
tunc approving of the sale at the original 
price against the wish of the guardian 
of certain Infant beneficiaries. — He 
Crowshaw’s Settled Estatea (1911), 
14 8. H. N. S. W. 262 ; 31 N. S. W. 
W. N. 95.— AUS. 

o. Payment of comwission.] — He 
Milligan Settled Estates (1912), 21 
O. W. R. 701 ; 3 O. W. N. 895 ; 2 
D. L. R. 883.— CAN. 

d. .1 — The trustees have power 


to pay out of the purchase -money 
in the event of sale of an estate tb 
the Congested Districts Board under 
the provisions of Irish Land Acts, 
1903 to 1909, a proper negotiation fee 
properly & necessarily incurred. — Re 
Quintin Dick (1913), 47 I. L, T. 222. — 
IR. 

PART XIII. SECT. 1, SUB-SECT. 5.— D. 

e. Power to sell in lots.] — A tenant 
for life selling in exercise of the powers 
conferred by Settled Land Acts lands 
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a tenant for life, acting under the powers conferred 
by Settled Land Acts, 1882 to 1890, for the pur- 
chase of a plot of settled land with the object of 
erecting thereon certain buildings for the purposes 
of their undertaking, & agreed to enter into a 
covenant not to build thereon or let it for building 
otherwise than for the purpose of their undertaking. 
They promoted a Bill in Parliament for power to 
erect the proposed buildings, which was thrown 
out before the conveyance was executed, & there- 
upon requested the vendor to agree to the omission 
from the conveyance of the covenant restrictive 
of building on the plot sold. The vendor, however, 
insisted on a conveyance in accordance with 
the contract, but entered into an agreement 
with the CO. to which the trustees of the settlement 
were parties, to the effect that if the co. should not 
require the land for the purposes of their under- 
taking & should desire to erect other buildings 
thereon or to sell or let the same & thereof should 
give notice to the vendor, then the vendor would 
on payment of £10, consent to the co. building 
upon or selling the land without the restriction as 
to building contained in the conveyance, wliich 
agreement, although dated the day after the con- 
veyance, was executed simultaneously & formed 
one transaction with it. The vendor died, & was 
succeeded by his son as tenant in tail of the settled 
land, who possessed lands adjoining the plot sold. 
The co. then gave notice & tendered to him £10 
in accordance vdth the agreement, but he declined 
to give his consent, alleging that he was not bound 
thereby. On a special case stated by consent of 
the parties under R. 8. C., Ord. 34, r. 1 : — Held : 
the vendor as tenant for life of the settled land 
had no power under Settled Land Acts, 1882 to 
1890, to enter into such an agreement with the co., 
which therefore was not binding on his successors 
in title. — Palmer v. Grand Junction Water- 
works Co. (1902), 86 L. T. 352. 

E, Payment of Purchase- Mo7}cy, 

See Settled Land Act, 1925 (c. 18), ss. 75 (1), 95, 

2854. Payment into court — Option of tenant for 
life — Effect of consent to order for payment in.] — 
In 1859 a suit was instituted for the administra- 
tion of the estate of testator, who had devisc'd land 
in strict settlement. In 1886 the tenant for life 
sold the land under the provisions of Settled Land 
Act. Tinistees had previously been appointed 
by the ct. for the purposes of the Act. The pur- 
chaser refused to complete his contract, unless the 
purchase-money was paid into ct., & an order was 
made on his application, with the consent of the 
tenant for life, giving him liberty to pay it in, & 
it was paid in accordingly : — Held : (1) by con- 
senting to the order for payment of the purchase- 
money into ct., the tenant for life had exercised 
the option given to him by sect. 22 (1) of the Act, 
of having the money paid either to the trustees 
of the settlement or into ct., ife the money could 
not, therefore be paid out to the trustees but must 
remain in ct., & be invested or applied under the 
direction of the ct. 

(2 ) Semble : the power to give receipts, which is 
conferred on trustees by sect. 40 of the Act, extends 
to trustees appointed by the ct. under sect. 38. — 
Cookes v. Cookes (1887), 34 Ch. I). 498 ; 56 L. J. 
Ch. 397 ; 56 L. T. 159 ; 35 W. R. 402 ; 3 T. L. R. 
332. 

2855, Where no trustees appointed — 

Effect of Ignorance of purchaser .] — Re Fisher & 
Grazebrook’s CoNTRAcrr, No. 2847, ante. 
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Where property sold by a tenant for life is subject 
to an incumbrance prior to the settlement, which 
exceeds the purchase -money in amount, & the 
whole of the purchase -money is intended to be 
applied in reduction of the incumbrance, the 
purchaser is not justified in paying liis purchase- 
money direct to the incumbrancer by the direction 
of the tenant for life. He cannot get a good dis- 
charge for his purchase-money except by paying 
it to or by the direction of the trustees of the settle- 
ment or into Court. The absence of such a dis- 
charge will prevent the purchaser making a good 
title upon a subsequent sale. — Re Norton & Las 
Casas’ Contract, [1909] 2 Ch. 59 ; 78 L. J. Ch. 
489 ; 100 L. T. 881. 

2857. Who may give receipt — Trustees appointed 
for purpose of sale.] — Cookes r. (’ookes. No. 2854, 
ante. 

2858. .] — Pyne V. Phillips, [1895] 

W. N. 8. 

2859. Sole trustee.]— Garnett Orme & 

Hargreaves’ Contract, No. 3080, post. 

2860. Tenant for life.] — A sole trustee 

with a conditional trust for sale who is also tenant 
for life of the settled estates is a tmstee for the 
purposes of Settled Land Acts, 1890 (c. 69), & 
is entitled to receive &; give a goc^d discharge for 
the purchase-money of any part of the settled 
estate sold by liim as tenant for life . — Re John- 
son’s Settxed Estates (1913), 57 Sol. Jo. 717. 

2861. Compound settlement — Trustees of 

original settlement.] — Re Du CaNb & Nettle- 
fold’s Contract, No. 2842, aiite. 

2862. .] — Re Keck & Hart’s 

Contract, No. 2958, post. 

2863. .]— Alington (Lord) 

& London County Council’s Contract, No. 
2596, ante. 


Sub-sect. 6. — Power of liEAsiNO. 

A. In Gemral. 

Sce^ now. Settled Land Act, 1925 (c. 18), ss. 41- 
43. 

2864. Power of tenant in tail — Whether issue 
bound.] — Anon, (undated), Plowd. Queries, 62 ; 
75 E. R. 916. 

2865. .] — A. being seised of certain 

houses in tail, & of certain lands in fee held in 
capHe, by deed indented made leases of the said 
houses whereof he was seised in tail rendering 
rent, & which leases wore not warranted by 32 
Hen. 8, & died : the reversion descended to the 
heirs general of A., being two females : & it 

appeared that the leases were to have continuance 
after the said heirs general should be out of ward ; 
& by office after the death of A. it was found that 
A. died seised of the said estate tail of the said 
houses, & that they descended to the said heirs 
general, by force whereof the said houses were 
seised into the Queen’s hands. Resolved, that 
although the King, in the right of the heir, had 
avoided it for his time, yet it doth not avoid the 
leases so absolutely that the heirs in tail, after 
the King’s interest determined, cannot make them 
good by acceptance of rent. — Bedford’s (Earl) 
Case (1586), 7 Co. Rep. 7b; 77 B. R. 421. 

Annotations: — Re!d. Smaleman v. Eigrburrow (1616), 3 

Bulst. 272; Scattorgood v. Edge (1699), 12 Mod. Rep. 

278. Mentd. Needier v. Winchester (Bp.) (1614), Hob. 220. 

2866. .] — Foord’s Case (1596), as 


held under a fee-farm grant can sell 
in lots, carrying out the sales by 


mnifiTiiy Bub-fee-farm grants or long 1 Rc BRArmwATTE’s Settled Estate, 
lec^ 1x> the respective purchasers. — 1 [1922J 1 1. R. 71. — IR. 
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Sect, 1. — Under Settled Land Acta: Svb-aecU 6, J.»] 

reported in 5 Co. Kep. 81 a ; 77 E. R. 177 ; aub 
nom, Betford v, Ford, Cro. Eliz. 472. 

Annotations : — Refd. Botesworth v. St. Paul’s (Dean & 
Chapter) (1720), Gas. temp. Klngr* 66. Montd. St. Albans 
Corpn. V, Dobbins (1672), Freem. K. B. 36 ; Idlrehouso v. 
Bonnell (1833), 7 Bli. N. S. 241. 

2867. .] — CoTHER V, Merrick (1657), 

Hard. 89 ; 146 E. R. 395. 

Annotations : — Refd. Tankervllle v. Wlngrfleld & Piitnhard 
(1773), 3 Bll. 331, n. ; Smith v. Jersey (1821), 3 Bll. 
290. 

2868. .] — CuDMOREt?. Betison (1661), 

1 Sid. 62 ; 82 E. R. 971. 

2869. .] — Tenant in tail makes a lease 

in future it is not void but voidable only, & the 
conusee shall have the advantage of eh'ction as 
well as the issue (Kelyng, J.). — Opey v. Thoma- 
8IU8 (1665), T. Raym. 132 ; 83 E. R. 71 ; sub nom. 
Opee V. THOMA8IU8, 1 Sid. 260. 

Annotations : — Refd. Syinonds v. Cudmoro (1691), 12 Mod. 
Bop. 32 ; Hayward v, Wilson (1096), Comb. 377 ; Smith 
V. Jersey (1821), 3 Bll. 290. 

2870. .] — A tenant in tail, remainder 

to A. fee, makes a lease & dies before commence- 
ment, & the issue levies a fine, the lease is good 
against conusee. — S ymonds v, Cudmoue (1693), 

1 Salk. 338 ; Carth. 257 ; 1 Freem. K. B. 603 ; 
Holt, K. B. 666 ; 4 Mod. Rep. 1 ; 12 Mod. Rep. 
32 ; 1 Show. 370 ; Skin. 328 ; 91 E. R. 296 ; 
sub nom. Simonds v. Cudmore, 3 Balk. 335. 

Annotations : — Consd. Martin d. Tregonwell v. Btrachan 
(1744), Willea, 444. Refd. Batcliffe’s Case (1719), I Stra. 
267 ; Langlev o. Brown (1741), 2 Atk. 195 ; Woodroffo 
V. Doo d. Danloll (1840), 15 L. J. Ex. 350. Mentd. 
Pembofton v. Barnes, [1899] 1 Ch. 644. 

2871. Power of tenant for life — Whether re- 
mainderman bound.] — H eyns v. Villars (1659), 

2 Sid. 64, 157 ; 82 E. R. 1259, 1309. 

2872. .] — Fooud’8 Case (1596), as re- 

ported in 5 Co. Rep. 81 a ; 77 E. R. 177 ; sub 
nom. Betford v. Ford, Cro. Eliz. 472. 

Amwtatums: — Refd. Betes worth v. .St. I'a ill’s (Doan & 

CbapTor) (1726), Cas. t(inp. King, 66. Mentd. St. Albans 
Corpn. V. Dobbins (1672), Frooiu. K. B. 36 ; Miivhouse 
V. Bennell (1833), 7 Bll. N. S. 241. 

2873. By acceptance of rent.] — 

Anon. (1532), Bro. N. 0. 121 ; 73 E. R. 900. 

2874. .] — A lease, void against 

a remainderman, cannot be set uj) by his accept- 
ance of rent. — J enkins d. Yate v. Church (1776), 
2 Cowp. 482 ; 98 E. R. 1199. 

Annotation: — Refd. Doo d. Martin r. Watts (1797), 7 
Term Bep. 83. 

2875. .] — A lease void against 

a remainderman, cannot be set up by his accept- 
ance of rent, & suflering the tenant to make 
improvements after his interest vests in posses- 
sion. — B ob d. Simpson v. Butcher (1778), 1 
Doug. K. B. 50 ; 99 E. R. 36. 

Annotation : — Refd. Doe d. Martin v. Watte (1797), 7 Tei*m 
Bep. 83. 

2876. .] — Tenant for life makes 

a lease for years to commence on a certain day & 
dies before the expiration of the lease in the 
middle of the year. The remainderman receives 
rent from the lessee, who continues in possession 
but not under a fresh lease, for two years together 
on the days of payment mentioned in the lease. 
This is evidence from which the ct. will presume 
an agreement between the remainderman & the 
lessee that the lessee should continue to hold 


from the day & according to the terms of the 
original demise, so that notice to quit ending on 
that day is proper. — R oe d. Jordan v. Ward 
( 1789), 1 Hy. Bl. 97 ; 126 E. R. 68. 

Annotations: — Refd. Roe d. Bnme v. Prldoaux (1808), 10 
East. 168 ; Oakley v. Monok (1866), 12 L. T. 465 ; Kelly 
V. Patterbon (1874), L. R. 9 C. P. 681 ; Croft v. Blay, 
[1919] 1 Oh. 277. Mentd. Doo d. Buddlo v. Linos (1848), 
17 L. J. Q. B. 108. 

2877. ,] — Tenant for life leases 

premises for twenty-one years, & before the ex- 
piration of that term dies ; the trustees of the 
remainderman, then an infant, continue to receive 
the rent reserved, & ho, on coming of age, sells 
the premises by auction ; in the conditions of 
sale the premises are declared to be subject to 
the lease, & in the conveyance to the purchaser 
the lease is referred to as in the possession of the 
lessee ; & in the covenant against incumbrances, 
that lease is excepted ; the purchaser mortgages, 
& in the mtge. deeds the lite notice is taken of 
the lease, & the mtgees. for some time receive 
the rent reserved : — Held : the Jeast‘ expired with 
the interest of the tenant for life, & the notice 
since taken of it did not operate as a new lease. — 
Doe d. Potter v. Archer (1796), 1 Bos. & P. 
531 ; 126 E. R. 1049. 

2878. .] — By a marriage settle- 

ment, an estate was settled to the use of the wife 
for life, remainder to such persons <fe for such 
estates as she should by deed or will attested by 
three witnesses, appoint, & for want of such 
appointment revei*sion to herself in fee : during 
her husband’s life she made a will in pursuance 
of the power, devising the estate to A. in foe ; 
after which she & her husband executed a lease 
of part of the settled estate to deft., not executed 
pursuant to the power ; & after h(‘r husband’s 
death she received rent from deft. : — Held : such 
lease was voidable only by her upon her husband’s 
death ; & her receipt of rent accruing afterwards, 
was a confirmation of it against A. who claimed 
under her appointment by the will. — D oe d. 
Collins v. Weller (1798), 7 Term Rep. 478 ; 
101 E. R. 1086. 

Annotations :— Consd. Tol(*r v. Slater (1867), 37 L. J. Q. B. 
33. Refd. Dowell V. Dew (1842), 1 Y. & C. Ch. Goh. 345 ; 
Croft V. Bluy, [1919] 1 Ch. 277. Mentd. Doe d. Buddlo v. 
Lines (18 18), 17 L. J. Q. B. 10b ; Kelly r. Patterrbon (1 874), 
L. R. 9 C. P. 681. 

2879. .] — Whore a lease not war- 

ranted by a power is granted by a tenant for life, 
containing a covenant for j^crpetual renewal, the 
reversionei’, by accepting for many years after 
he comes into possession the rent reserved upon 
the lease, does not confirm it so far as to make 
the covenant for renewal binding upon him. — 
Higgins v. Rosbe (1821), 3 Bli. 112 ; 4 E. R. 
546, H. L. 

2880. .] — A remainderman is not 

bound by the terms made between a previous 
tenant for life & his tenant, merely by the receipt 
of rent from the tenant after the death of the 
tenant for life : some knowledge of the terms 
made, & some evidence of acquiescence in them, 
must be shown in order to bind him. — O akley v. 
Monck (1866), L. R. 1 Exch. 159 ; 4 U. & O. 
251 ; 35 L. J. Ex. 87 ; 14 L. T. 20 ; 30 J. P. 
180 ; 12 Jur, N. S. 213 ; 14 W. R. 406, Ex. Ch. 
Annotations : — Consd. Wyatt v. Cole (1877), 36 L. T. 613. 

Refd. Keith v. Gancia, [1904] 1 Ch. 774 ; Wedd u. Porter, 
[1916] 2 K. B. 91. 


PART XIII. SECT. 1, SUB-SECT. 6.— A. 

28711. Power of tenant for life — 
Whether remainderinan bound.h-A lease 
granted by a tenant for life in exercise 
of her powers under Settled Land Act, 
1908, contained a olause allowing the 


tenant at the end of the term to 
remove any buildings that might be 
erected by the lessee : — Held : the 
demise had been made to that extent 
at any rate “ without Impeachment of 
waste ” & was not binding on persons 
taking in remainder. — Dickbrson v. 


Otlet, [1925] N. Z. L. R. 674.— N.Z. 

f. .] — Kun Hano Wing Firm 

V. Tai Tung Stm (1021), 16 Hong Kong 
L. R. 15.— HONGKONG. 

g, .] — Thatcher v. Bowman 

(1889), 18 O. R. 205.— CAN. 
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2881 . .] — A tenant for life with- 

out leasing power demised a plot of building land 
for the term of sixty years, from Sept. 29, 1834, 
at the annual rent of sixpence ; the lease contained 
a covenant by the tenant for life for quiet enjoy- 
ment. The lessee accordingly erected a house 
on the plot of land. After the death of the tenant 
for life the fee simple ultimately vested in H., 
who accepted rent at the rate above mentioned 
from J., who was a son of the original lessee, & 
was then in possession of the house. H. after- 
wards conveyed the house & land to pltf. by 
indenture ; the grant was made expressly subject 
to the supposed term of sixty years. No notice 
to quit had been given, & the annual value of the 
house & land was about £6. Pltf. having sued to 
recover possession of the house &> land : — Held : 
as the representatives of the original lessee, under 
the indenture of Sept. 29, 1834, could not have 
sued n. for breach of the covenant for quiet 
enjoyment, the void lease afforded no defence 
against pltf. claiming under the grant of the fee 
simple subject to it ; a tenancy from year to year 
had not been created by the payment of a rent at 
the rate of sixpence a year ; & pltf. was entitled 
to immediate possession of the house & land. — 
Smith v. Widiake (1877), 3 C. P. P. 10 ; 47 h. J. 
Q. B. 282 ; 20 W. R. 52, 0. A. 

Annotation : — Mentd. Mercantile Investment & General 

Trust Co. V. lUver Plate Trust & Agency Co , 11892] 2 Ch. 

303. 

2882. Remainderman inactive while 

lessee rebuilds.] — When the remaindeiman lies by, 
& suffers the lessee or assignee to rebuild, & does 
not by his answer deny that he had notice of it, 
all these circumstances together will bind him from 
controverting the lease afterwards (Lord IIard- 
wiCKE, 0.). — Stupes v. Cowpeji. (1748), 3 Atk. 
092 ; 20 E. R. 1198, L. C. 

A7motaiion8 :—Goxi9^, Story v. Johnson (183.')), 5 L. J* 


never previously used as building ground, & incon- 
venient for such a purpose, together with the right 
of way over certain drives, including the carriage- 
drive over & up to X. Any house on the build- 
ing site would overlook &. destroy the privacy 
of X. 

It was part of the arrangement that the two 
leases should be renewed every few years, so as 
to ensure that, so far as possible, the terms should 
begin to run from the death of the tenant for 
life. 

In May, 1891, the two leases were renewed on 
the same terms. Neither the old nor the new leases 
were substantially acted on during the life of the 
tenant for life. After the death of the tenant for 
life the lessees brought an action to have the 
validity of the leases established : — Held : (1) the 
leases were invalid, because they were not granted 
in the bond jidc exercise of the leasing powers of 
the tenant for life having “ regard to the interests 
of all parti(‘S entitled under the settlement ” within 
Settled Land Act, 1882 (c. 38), s. 53 ; (2) having 
regard to Settled Land Act, 1882 (c. 38), s, 6, & 
Settled I^nd Act, 1890 (c. 09), s. 10, the lease of 
X. was invalid by reason of its granting rights of 
way over the park & lands usually occupied with 
the principal mansion house ; (3) the lease of X. 
could not bo regarded as a valid contract for a 
lease without the rights of way under Leases Act, 
1849 (c. 20) ; (4) Sendee : a tenant for life may 
grant a l(‘ase to a married woman although she is 
Ills own wif(^ — SUTIIERLANl) (DOWAOEU DUCIIESS) 

V. Sutherland (Dukp:), [1893] 3 Ch. 109 ; 02 
L. J. Ch. 940 ; 09 L. T. 180 ; 42 W. R. 12 ; 9 
T. L. R. 530 ; 37 Sol. Jo. 018 ; 3 R. 650. 


Annotations As to (1) Consd. Gilboy v. Ilush, [1906J 1 
Ch. 11 ; He Cornwallis Wewt, p. Trustee (1‘91‘0* 88 
L. J, K. B. 1237. Asia (2)Polld. Pease v, Court noy, 11901] 
2 Ch. 603. Generally, Refd. Brown v. Peto, U9001 1 
Q. B. 340 ; lie Handmun & Wilcox’s Contract, [1902] 
1 Ch. 599. 


during life of tenant for life.] — If tenant for life 
make a lease for years, & then surrenders or 
forfeits his estate, yet the lease for years remains 
good during his life, if the years continue so long 
(Holt, O.J.). — Sutton’s Case (1701), as reported 
in 12 Mod. Rep. 557 ; 88 E. R. 1510. 

2884. Effect of express power in settlement — 
Necessity for consent of tenant for life — To lease 
by trustees.] — Be Atherton, [1891] W. N. 85. 

2885. Whether over-ridden by statutory 

power — Grant “ in exercise of every power or 
authority enabling.”] — Lonsdale (Earl) v, 
Lowther, No. 2998, v^st, 

2886. To successive tenants for life as & 

when entitled.] — Lonsdale (Earl) v. Lowther, 
No. 2998, post, 

2887. What may be leased— Right of way— 
Over park attached to principal mansion house.] — 

The tenant for life of a settled estate for the pur- 
pose of giving his wife a dower or jointure house, 
in 1889 granted her a lease for twenty-one years 
of a house called X., about three miles from the 
principal mansion house on the T. estate, of which 
estate X. formed part, together with rights of way 
over all roads & drives which from time to time 
should exist on the T. estate. The drives then 
existing were about twenty-five n^es long, & 
extended over the estate generally, including the 
part usually occupied with the mansion house & 
up to the gate & door of such mansion house. At 
the same time, & substantially as part of the same 
transaction, the tenant for life granted to his wife 
a building lease for ninety-nine years of a piece of 
land forming part of a portion of the T. estate 


of remaindermen.] — Chandler v. Bradley, No. 
2910, ^ , 

2889. Effect of grant of invalid underlease.] — 
A tenant for life, impeachable for waste, under a 
settlement which included real estate & unopened 
mines severed from the surface, which was not 
included in the settlement, granted a take-note or 
licence for three years to search for & work gold 
& other ores in the mines subject to the rights of 
the Crown, if any. The tenant for life subsequently 
acquired a lease from the Crown for twenty-one 
years of the gold & silver ores in the mines together 
with a release of the Crown’s statutory right of 
pre-emption over the base ores. He then granted 
further take-notes & leases of the mines for shoiii 
terms, all of which expired during his life, & 
received rents & premiums. None of the take- 
notes or leases wore valid under Settled Land Acts, 
under which alone he had power to deal with the 
mines. On the expiration of the Crown lease he 
obtained a renewal for a further period of twenty- 
one years, & granted valid separate sub-1 ea^s of 
the gold & silver ores & of the base minerals mr 
the residue of the Crown term less one day. On 
the death of the tenant for life in 1916 the ten^ant 
in tail in remainder, who had barred the entail, 
brought an action against the exors. of the tenam 
for life claiming the amount of the premiums & 
three-fourths of the rents received by him, & a 
declaration that pltf. was entitled to ^ 

sisting Crown lease subject to with beneiit of 
the sub-leases. Saruant, J., held that the take- 
notes & leases for short terms being invalid under 
Settled Land Acts the rents & premiums received 
thereunder could not be recovered by pltf., & the 



Settlements. 


760 

Sect, 1. — Under Settled Land Acts: Sub-sect, 0, A. 
drB, (g), (6)d^(c).] 

subsisting Crown lease & sub-leases did not belong 
to the estate. 

The Gt. of Appeal affirmed the first part of the 
decision of Saroant, J., but reversed the second, 
on the ground that the tenant for life had used his 
position to obtain the Crown lease, & so far as the 
release of the right of pre-emption over the base 
ores was concerned that lease extended to some- 
thing which was included in the settlement. He 
must therefore be taken to have acquired the lease 
as trustee for the beneficiaries, & pltf. was entitled 
to the unexpired portion of the lease subject to & 
with benefit of the sub-leases. — jiiO yd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424 ; 88 L. J. Ch. 278 ; 
120 L. T. 678 ; 35 T. L. R. 273 ; 03 Sol. Jo. 317, 
C. A. 

B. Tieqxiircmenis of Valid Lease, 

(a) In GeyieraL 

Sec Settled Land Act, 1925 (c. 18), ss. 41-13. 

2890. Appointment of trustees.] — Re Bentley, 
Wade v. Wilson, No. 2002, ante. 

2891. Protection of lessee.] — Mouridge v, 

Clapp, No. 2701, ante. 

2892. Bon& fide exercise of power — Necessity for.] 

— Sutherland (Dowager Duchess) v. Suther- 
land (Duke), No. 2887, ante. 

2893. .] — Re Handman & Wilcox’s 

Contract, No. 2902, post, 

2894. What amounts to — Lease to wife 

of tenant for life.] — Sutherland (Dowager 
Duchess) v. Sutheriand (Duke), No. 2887, a^iie, 

2895. Principal mansion house.] 

— Gilbey V. Rush, No. 2708, ante. 

2896. Lease of public house — With 

covenant against sale of intoxicating liquors.] — 
Re Somers (Earl), Cocks v. Somerset (1895), 11 
T. h. R. 507 ; 39 Sol. Jo. 705. 

2897. Lease to intended husband.] — 

Deft, was entitled under the will of her deceased 
husband to the use A enjoyment rent free of a 
certain house for so long during her widowhood as 
she should personally reside in the same. Being 
minded to marry again, she proposed to exercise 
her leasing powers as tenant for life under Settled 
^nd Acts by granting a lease of the house to her 
intended husband for twenty-one years. Pltfs., 
who were entitled in remainder on the cesser of her 
interest, objected to the lease & brought an action 
to restrain her from granting it. On a motion for 
an injimction : — Held : having regard to deft.’s 
object in granting the lease, it was not a bond fide 
exercise of the powers of a tenant for life under the 
Settled Land Acts, & pltfs. were entitled to succeed. 
--Middlemas V, Stevens, [1901] 1 Ch, 574 ; 70 
L. J. Ch. 320 ; 84 L. T. 47 ; 49 W. R. 430 ; 17 
T. L. R. 214. 

2898. Lease to make provision for 

tenant for life & wife.] — ^A tenant for life of a 
mansion house & lands, part of the settled estate, 
granted a lease for twenty-one yeai*s from Mar. 25, 
1900, to his son-in-law, at a rental of £380 per 
annum^ which \vas less than the best rent obtain- 
able. The son-in-law never entered into possession 
of the property or performed any of the covenants 
in the lease, but subdemised it at a peppercorn 
rent to the tenant for life & his wife for the full 
term of twenty-one years less one day, if they or 
the. survivor of them should so long live. The 
tenant in fee simple in remainder was adjudged 
bkpt. in Mar. 1910, & the trustee in bkpey. issued 
a writ in J uly, 1918, against the son-in-law to have 
the lease declared void, & judgment was given to 


this effect in Jan. 1919. The tenant for life had 
died in July, 1917, & his wife, not having been 
made deft, to the action, had been allowed to 
remain in possession of the mansion house & lands. 
She now claimed to remain in possession of the 
mansion house & lands as of right, & the trustee 
in bkpey. accordingly moved for a declaration 
that he was entitled to vacant possession as against 
her ; — Held : this lease was not a lease which was 
intended “ to take effect in possession not later 
than twelve months after its date ” within Settled 
Land Act, 1882 (c. 38), s. 2 (1), & it had not 
reserved “ the best rent than can reasonably be 
obtained ” within s. 7 (2) of the Act, &, accordingly, 
that there never was a bond fide exercise of the 
power of leasing under Settled I^and Act, 1882 
(c. 38), but an abuse of that power for the purpose 
of making provision for the tenant for life & his 
wife, with the result that the lease was void & the 
trustee entitled to possession. — Re Cornwallis 
West, Ex p. Trustee (1919), 88 li. J. K. B. 1237 ; 
[1918-19] B. & C. R. 231. 

2899. Lease by tenant for life to himself & others 
— Purported covenants between lessees & lessor.] — 
Boyce v, Edbrooke, No. 2903, post. 

Notice to trustees.] — See Sect, 1, sub-sect. 3, 
ante. 

Lease by infant tenant for life.] — Sec Infants, 
Vol. XXVIll., p. 203, Nos. 620, 627. 

(6) Time for Commencement. 

See Settled Land Act, 1925 (c. 18), s. 42 (1) (i). 

2900. General rule — Lease must take effect in 
possession within twelve months.] — Re Corn- 
wallis West, Ex p. Trustee, No. 2898, ante, 

2901. Validity of covenant to grant lease in 
future — Sub-lease.] — The ct. has no power under 
Settled Estates Act, 1877 (c. 18), ss. 4, 5, to 
sanction a sub-lease of settled land, held under a 
renewable lease, for the unexpired residue of the 
term, with a covenant for the extension of the 
term by a further sub-lease after the renewal of 
the head lease. Such a lease would, as regards 
the further lease, not be a lease taking effect in 
possession.- Darnell’s Setti.ed Estates 
(1886), 33 Ch. D. 599 ; 35 W. R. 250. 

(c) Rent. 

See Settled Land Act, 1925 (c. 18), ss. 12, 43, 
57. 

2902. Best rent — Necessity for.] — A tenant for 
life, purporting to act under the powers of Settled 
Land Act, 1882 (c. 38), granted a building lease of 
some vacant land at less than the best rent that 
could reasonably be obtained, the rent having been 
reduced in consideration of the waiver by the 
lessee of a claim for damages against the lessor, & 
the lessee covenanted to lay out a certain sum in 
building. The lessee neglected to build, & the 
lease was sold by auction to the vendor at a large 
price. The vendor agreed to sell at an enhanced 
price to the purchaser, & the purchaser objected 
that, having regard to the amount of the price, it 
must be shown that the rent reserved by the lease 
was the best that could reasonably be obtained 
within Settled Land Act, 1882 (c. 38), s. 7 (2). The 
vendor had no knowledge of the arrangement 
between the lessor & the lessee as to the reduction 
of the rent, & he insisted that, as purchaser for 
value without notice, he could make a good title 
to the purchaser : — Held : that, inasmuch as the 
lease did not comply with the statutory require- 
ments as to rent, & the lessee did not act in good 
faith within s. 64, it was bad, & could be set aside 
as against a purchaser for value without notice. — 
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Re Handman & Wilcox’s Contract, [1902] 1 Ch. 
599 ; 71 L. J. Ch. 263 ; 86 L. T. 246, C. A. 
Annotation : — Refd. Re Douglas & Powell’s Contract, [1902] 

2Ch. 290. 

2903, ,] — A tenant for life purported, 

in exercise of the powers of Settled Estates Act, 
1877 (c. 18), 8. 46, to demise the settled messuage, 
works, &: premises to himself & his two partners 
for twenty-one years, the lease containing the usual 
lessee’s covenants entered into by the three lessees 
jointly. A certain rent was reserved by the lease, 
but dehors the lease it was arranged between the 
partners that the tenant for life should be allowed 
to occupy the house rent free, & should receive an 
additional rent as compensation in the event of his 
ceasing to reside there. In an action by the 
remaindermen, after the death of the tenant for 
life, to recover possession of the premises from an 
assignee of the lease : — Held : the lease was void 
for non-compliance with the requirements of 
Settled Estates Act, 1877 (c. 18), s. 40, on the 
ground that (1 ) the best rent had not beem 
reserved ; & (2) because the covenants in the lease, 
being joint covenants by a man & others with 
himself, were not enforceable at law, Si con- 
sequently were not proper covenants within the 
meaning of the sect., or such as the reversioners 
were entitled to have inserted in the lease. — 
Boyck V. Edbrookpj, [1903] 1 Ch. 830 ; 72 h. .T. 
Ch. 647 ; 88 L. T. 344 ; 51 W. R. 424. 

Annotations : — As to (1) Refd. He Lacoii’s Settlmt., Lacon v. 

Lacon, [1911] 1 Ch. 351. As to {2) Apld. Ellis v. Kerr, 

[1910] 1 Ch. 629. 

2904. .] — In 1905 defts., a brewery 

CO., who were lessees of licensed premises at a yearly 
rent of £150 under a lease for fourteen years from 
.Tune 24, 1902, granted under Settled I^and Act, 
1882 (c. 38), by a previous tenant for life, deducted 
from their rent the compensation fund charges 
levied under the provisions of Licensing Act, 1901 
(c. 23). The tenant for life, who was an illiterate 
man, complained of the deductions & defts. 
subsequently agreed that if he granted them a new 
lease for twenty-one years at the same rent of £1 50. 
they would pay the charges themselves. Accord- 
ingly, the tenant for life, mthout having any legal 
assistance or consulting the solr. to the settled 
trust estate, in exercise of his statutory powers 
granted defts. a new lease of the licensed premises 
for twenty-one years at a yearly rent of £150, & 
defts. covenanted to pay t he rent without 
deduction, & also to pay all rates, taxes, assess- 
ments Si charges, including all payments to the 
compensation fund under Licensing Act, 1904 
(c. 23), which then were or during the term should 
be charged on the demised premises without making 
any deduction from rent in respect thereof. Defts. 
had paid the charges under the Licensing Act in 
fulfilment of their promise. 

In an action by the remaindermen against defts. 
for declaration that the lease did not reserve the 
best rent that could reasonably be obtained, & was 
not binding upon them : — Held : there was no valid 
reservation in the lease of the real amount which 
was to be paid for the use of the premises ; the 
rent which was really reserved was £150 subject 
to the deductions, & no more, & was obviously 
in the circumstances, not the best rent that could 
be obtained ; & therefore the new lease was not 
a valid lease under Settled Land Act, 1882 (c. 38), 
so as to be binding upon the remaindermen. — 
PuMFORD V. Butler (W.) Sc Co., Ltd., [1914] 
2 Ch. 353 ; 83 L. J. Ch. 868 ; 111 L. T. 408 ; 78 
J. P. 457 ; 30 T. L. R. 666 ; 68 Sol. Jo. 655. 

2906, .] — iSc Cornwallis West, 

Trustee, No. 2898, ante. 

2906, Meaning of.] — There is but one 


criterion which our cts. always attend to as a 
leading criterion in discussing the question whether 
the best rent has been got or not, that is, whether 
the man who makes the lease has got as much for 
others as ho has for himself ; if he lias got more 
for himself than for others, that is decisive evidence 
against him (Lord Eldon, C.). — Montgomery v. 
Charteris (Earl op Wemyss), Buccleuch 
(Duke) v. Montgomery, Queensberry Leases 
(1817), 6 Dow, 293, 344 ; 3 E. R. 1334, H. L. 

Annotations : -Apld. Chandler v. Bradley, [1897] 1 Ch. 31.5. 

Consd. Boyce u. Kdbrooke (1903), 72 L. J.Ch.547. Reid. 

Smith V. Jersey (1821), 3 Bli. 290. 

2907. .] — Leases & Sales of Settled 

Estates Act, 1856 (c. 120), s. 2, requiring tlie best 
rent to bo reserved, is modified by sect. 5 of the 
same Act, extended by 21 Sc 22 Viet. e. 77, s. 5, 
which allow the ct. to permit the smTonder of 
existing leases the grant of new leases of the 
property surrendered. The best rent means the 
best that under all the circumstances can reason- 
ably be had, taking into account tlie value of the 
lease surrendered. — Rc Rawlins’ Estate (1865), 
L. R. 1 Eq. 286 ; 13 L. T. 626 ; 14 W. R. 218. 

2908. What may be taken Into consideration 

— Value of lease surrendered.] — Re Rawlins’ 
Estate, No. 2907, ante. 

2909. “ Money laid out — Past 

voluntary expenditure.] — Past voluntary expendi- 
ture by lessee on buildings comprised in his lease 
is not consideration in law which will justify a 
tenant for life in granting a lease under Settled 
Land Act, 1882 (c. 38), s. 8 (1), at less than the 
best rent that can be reasonably obtained as 
required by s. 7 (2) ; neither can such expenditure 
be regarded as “ money laid out ” within s. 7 (2), 
inasmuch as these words must be taken to refer 
to money laid out for the benefit of the settled 
land witli direct reference to the grant of the lease. 
— Re Ciiawner’s Setti.ed Estates, [1892] 2 Ch. 
192 ; 61 L. J. Ch. 331 ; 66 L. T. 745 ; 40 W. R. 
538 ; 8 T. L. R. 466 ; 36 Sol. Jo. 397. 

Annotation : — Refd. Rc Handman & Wilcox Contract, [1902] 

1 Ch. 599. 

2910. Effect of bribe to tenant for life.] — 

C., tenant for life of a free! i old house, who had 
mortgaged his life interest, in 1892 granted to deft, 
a lease of the premises for seven years in considera- 
tion of a yearly rent of £25 & covenants by the 
lessee to execute certain repairs Sc improvements. 
As an inducement to execute the deed deft, had 
paid to C. the sum of £21, which he applied to his 
own use. There was no evidence that a higher rent 
could have been obtained. The lease purported 
to be granted by the mtgees. at the request of C. 
Sc by C., as tenant for lif(j, by virtue of the Settled 
Land Act, 1882. C. diecl in 1895. In an action 
to set aside the lease :—Held : (1 ) the ct., in giving 
relief to the beneficiaries, would not consider the 
question whether they had been damnified or 
not ; (2) on the evidence the payrnent to C. could 
not be regarded as a fine, Sc the liability of deft, 
was not therefore limited to paying the sum over 
again to trustees appointed for the purposes of 
Settled Land Acts ; Sc (3) having regard to the 
improper payment to C., the “ best rent ” required 
by Settled Land Act, 1882 (c. 38), s. 7 (2), had 
not been obtained. Sc consequently the lease was 
void. — Chandler v. Bradley, [1897] 1 Ch. 
315 ; 66 L. J. Ch. 214 ; 75 L. T. 581 ; 45 W. R. 
296 ; 41 Sol. Jo. 157. 

Annotations: — As to (2) Rcld. Rc Lacon ’s Settlmt., Lacon 

V. Lacon, [1911] 2 Ch. 17. As to (3) Consd. Handman v. 

Wilcox Contract, [1902] 1 Ch. 599. 

2911. Necessity for valid reservation in lease.] — 

PuMFORD V. Butler (W.) Sc Co., Ltd., No, 2904, 
ante. 
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Sect* 1. — Under SelUed Land Acta: Sub-sect, 6, C., 
D. E, ; sub-sect, 7, A,tB,& C.] 

C. Building Leases, 

See Settled Land Act, 1925 (c. 18), ss. 44, 46. 

What Is a building lease.] — See Settled Land Act, 
1925 (c. 18), s. 117 (1) (i). 

2912. Lease of part not built over.] — Be 

Sabin’s Settled Estates, [1885] W. N. 197. 

2913. Agreement by lessee for expenditure 

on Improvements & repairs — Other than work 
normally imdertaken by landlord.] — ^A lease made 
partly in consideration of the lessee agreeing to 
expend a specific sum of money in doing the 
improvements & repairs specified in a schedule 
is a building lease within Settled Land Act, 1882 
(c. 38), s. 8 (1). The ct., in the exercise of its 
discretion under Settled Land Act, 1884 (c. 78), 
s. 7, wiU not sanction a building lease in which the 
repaii's or improvements agreed to be done by the 
lessee are such as an ordinary landlord is expected 
to do. — Re Daniell’s Settled Estates, (1894] 
3 Ch, 503 ; 64 L. J. Ch. 173 ; 71 L. T. 563 ; 43 
W. IL 133 ; 38 Sol. Jo. 707 ; 7 B. 402, C. A. 

2914. “ Substantial Improvements.”] 

— Re Ellesmere (Earl), [1898] W. N. 18. 

2915. Grant as absolute owner — Without refer- 
ence to statutory power — Operation under the 
statutes.] — Mogridge v. Clapp, No. 2761, ante. 

2916. Consideration — Voluntary expenditure by 
lessee.] — Rc Chawner’s Settled Estates, No. 
2909, ante, 

D. Mining Leases, 

See Mines, Vol. XXXV., pp. 641-644, Nos. 
389-417. 

E. Forestry Leases. 

See Settled Land Act, 1925 (c. 18), s. 48. 


Sub-sect. 7. — Power to Sell Heirlooms. 

A, In General, 

See Settled Land Act, 1925 (c. 18), s. 67. 

2917. Jurisdiction of court to sanction — Merely 
on ground of benefit to all concerned.] — The ct. 

has no jurisdiction to order a sale of hehlooms 
which are settled in strict settlement, simply on 
the ground that a sale would be for the benefit 
of all parties interested. — D’Eyncourt v. Gre- 
gory (1876), 3 Ch. D. 635; 45 L. J. Ch. 205, 
741 ; 25 W. B. 6. 

Annotation: — Consd. Re Ilivett-Caruac’s Will (1885), 30 
Ch. D. 136. 

2918. Sanction ex post facto — Heirlooms 

already sold.] — Re Ames, Ames v. Ames, No. 2746, 
ante. 

2919. Heirlooms settled to devolve with a 
dignity.] — Be Bivett-Carnac’s Will, No. 2824, 
ante, 

2920. Control of court — Discretionary.] — Re 

Beaumont’s SE-rruED Estates, No. 2948, 'post. 

2921. .] — (1) In exercising the power 

of sale of heirlooms conferred upon a tenant for 
life of settled estate by Settled Land Act, 1882 
(c. 38), s. 37, the tenant for life is, by force of 
s. 63, in the position of a trustee with a discre- 
tionary power to sell, & must have regard, not to 


his own interests alone, but to the interests of all 
persons entitled under the settlement, the interest 
of those more remotely entitled being of less 
weight than the interest of those nearer to the 
succession. The ct., in giving its sanction to any 
such proposed sale, must in the exercise of its 
judicial discretion be satisfied that, under the 
circumstances of each particular case, the sale is 
reasonable & proper, having regard to the interests 
of all parties entitled, 

(2) Now, as a general rule, I think that the 
circumstance that the tenant for life has incum- 
bered his life estate under the settlement ought 
to be excluded from consideration by the ct. on 
a question of granting or refusing an order 
sanctioning a sale of heirlooms (Ohitty, J.). — 
Re Badnor’8 (Earl) Will Trusts (1890), 45 Ch. 
D. 402 ; 59 L. J. Ch. 782 ; 63 L. T. 191 ; 6 T. L. B. 
480, C. A. 

Annotations: — As to (1) Consd. Re Allesbury’s S. E., [1892] 

1 Ch. 506* Re Fctherstonhaugh’e Estate (1898), 14 

T. L. R. 167.^ Apld. Re Hope, De Cetto v. Hope, [1899] 

2 Ch. 67 9. Coni^. Re Towushend’s Sottlmt. (1903), 89 

L. T. G91. Apld. Re Hope’s S. E. (1910), 26 T. L. li. 

413. Reid. Mogridge v. Clapp, [1892] 3 Ch. 382 ; Hampden 

V. Buckinghamshire, [1893] 2 Ch. 531. 

2922. .] — Re Hope’s Settlement, 

No. 2928, post. 

Circumstanoes affecting decision.] — See 

Nos. 2928-2943, post. 

2923. Duty of tenant for life — To act as trustee 
for all persons Interested.] — lie Badnor’s (Earl) 
Will Trusts, No. 2021, ante. 

2924. .] — (!) A tenant for life apply- 

ing to the ct. under Settled Land Act, 1882 (c. 38), 
s. 37, for leave to sell heirlooms with a view to 
obtaining an increased income, must show that 
the proposed sale is in the interests of all parties 
entitled under the settlement, & the fact of his 
having got himself into difficulties by his own 
extravagance is not a circumstance which will 
have any weight with the ct. in favour of a sale. 

(2) If the application is for leave to sell an 
heirloom of umque chai‘acter & historical repute, 
such as a famous jewel or work of art, the ct., in 
the exercise of the judicial discretion given to 
it by the Act, will have regard to the intention 
of the settlor & also to the wishes & feelings of 
the remaindermen. — Re Hope, De Cetto v. Hope, 
[1899] 2 (^h. 679 ; 68 L. J. Ch. 625 ; 81 L. T. 
141 ; 47 W. B. 641 ; 43 Sol. Jo. 655, C. A. 
Annotation : — OeneraHy, Befd. Rc Sobriglit, Sebright v. 

Brownlow (1912), 28 T. L. It. 191. 

2925. ,] — A tenant for life is to be 

regarded as a trustee for all the persons interested 
in the settled estate, & in exercising the extensive 
powers conferred upon him by the Settled Land 
Acts, be is bound to regard not his own interests 
only, but also those of the persons who are to 
follow him. In considering those interests more 
weight must be given to those of persons nearest 
in succession than to the interests of those who 
are more remote. The ct.’s duty, when asked to 
sanction an exercise of the tenant for life’s powers 
under the Acts, is to put itself in the position of 
an honest tenant for life striving to do his duty 
with regard to the interests of all concerned ; 
the ct. may, however, properly give a certain 
weight to the opinions & wi^es of the tenant for 
life as head of the family. 


PART XIU. SECT. 1. SUB-SECT. 6.— C. 

h. Power to grant renewable butld- 
ing leases .] — In appl 3 ing English 
Settled Estates Act, 1856 (c. 120), to 
this Province, the words “ nsxial 
custom ” in sect. 2 must be satisfied 
with something less than the im- 


memorial custom of England. It is 
satisfied by proof of a well recognised 
method or usage of framing building 
leases in a given locality. Under that 
Act & 63 Vlot. c. 14 (O). the power to 
lease wdth extended right of renewal 
may be granted up to 999 years. — 
Re WATSON’S Trusts (1892), 21 O. R. 


528.--OAN. 

k. Lease for five hundred years .] — 
Leave was given to a tenant for life 
of a settlement to grant a building 
lease of settled land for five hundred 
years, under Settled Lemd Aot, 1882 
( 0 . 38), 8. 10 (2). — Re O’OoNNBLL’S 
Estate, [1903] 1 I. R. 154.— IR. 
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The ct. sanctioned the sale by a tenant for life 
of certain heirlooms. — Re Hope’s Settled 
Estates (1910), 26 T. L. R. 413. 

2926. Case for sale must be made out.] — Re 
Hope’s Settlement, No. 2928, 'post 

2927. Conditional sanction — Subject to sale of 
estate.] — Re Ailesbury Heirlooms (1893), 37 
Sol. Jo. 561. 

Application of proceeds of sale.] — See Sub-sect. 

4, L). (/), ante, 

R, Circumstances affecting Court* s Decision, 

2928. Circumstances of each particular case.] — 

(1) The discretion [of the ct. regarding sale of 
heirlooms] is a judicial discretion to be exercised 
in the circumstances of the case (Chitty, J.). 

(2) The circumstance that the pictures have no 
home is said to be a special ground. . . . Appct. 
is not to blame for having sold the mansion in 
Belgrave Square ; but I cannot allow that as 
any special ground for assenting to the sale, 
because it is appct. himself, though in exercise 
of his legal power, who made the pictures homeless 
(ClIlTTY, J.). 

(3) In regard to his financial position, that is 

not a circumstance which affects the rest of the 
family & those who succeed. . . . That is a cir- 
cumstance which has been brought about by liis 
own extravagance ; as a general rule the 

fact of the tenant for life having got liimself into 
difficulties is not a circumstance which ought to 
have weight in deciding in favour of a sale 
(Chitty, J.). 

(4) A person who comes to the ct. under the 
Settled Land Acts & asks the ct.’s sanction to a 
sale, must make out a case for a sale (Chitty, J.). I 
— Re Hope’s Settlement (1893), 11899] 2 Ch. 
691, n. ; 9 T. L. R. 506 ; 37 Sol. Jo. 560. 

Annotation : — As io (3 & 4) Apprvd. lie Hope, De Ck)tio v. 

Hope, [1899] 2 Ch. 679. 

2929. Intention of settlor.] — Re Beau- 

mont’s Settled Estates, No. 2948, post 

2930. .] — Re Hope, Db Cetto v, 

Hope, No. 2924, ante, 

2981. Wishes & feelings of remainderman.] 

— Re Hope, De Cetto v, Hope, No. 2924, ante, 

2932. No substantial depreciation in value of 
estate — Heirlooms of small value compared with 
estate.] — Re Beaumont’s Settled Estates, No. 
2948, post, 

2933. Public considerations.] — Bruce (Lord 
Henry) v, Ailesbury (Marquess), No. 2772, 
ante, 

2934. Incumbrance of life interests.] — Re 

Radnor’s (Earl) Wirx Trusts, No. 2921, ante, 

2935. Financial difficulties of tenant for life due 
to extravagance.] — Re Hope’s Settlement, No. 
2928, ante, 

2936. .] — Re Hope, De Cetto v, Hope, 

No. 2924, ante, 

2937. Unable to marry.] — A nobleman, 

tenant for life of settled estates to which but for 
a settlement, to which he had himself been a party, 
ho would have been entitled as tenant in tail 
was, through no fault of his own, in an impecunious 
position & unable to marry. The sale of certain 
heirlooms, including family portraits, some of 
historical interest, would put him in a better 
pecuniary position, & he applied under Settled 
Land Act, 1882 (c. 38) for leave to sell the same. 
A remainderman, who was older than the tenant 
for life, but who would succeed him as tenant 
for life in the event of his not having male issue, 
opposed the sale of any family portraits or any 
portraits of persons connected with the family : 
— Held : imder the circumstances of the case, 


the ct. ought to allow the sale of all the heirlooms, 
including the portraits. — Re Townshend’s 
Settlement (1903), 89 L. T. 691. 

2938. Interests of all concerned.] — Re Rad- 
nor’s (Earl) Will Trusts, No. 2921, ante, 

2939. .] — Re Hope’s Settled Estates, No. 

2925, ante, 

2940. ,] — On an application by a tenant 

for life for leave to sell heirlooms, tlie ct. has to 
consider not only the interests of the tenant for 
life, but also the interests of other persons ; & 
it is for the tenant for life to show that the sale 
would be for the benefit of those to copae after 
him. Where, therefore, it was only shown that 
the sale of heirlooms would be for the benefit 
of the tenant for life, the ct. refused the aiiplica- 
tion. — Re Sebright, Sebright v. Brownlow' 
(Earl) (1912), 28 T. L. R. 191 ; 56 Sol. Jo. 240. 

Annotation : — Distd. lie Sebrlglit, Sobriarlit v. Brownlow 

(1914), 31 T. L. 11. 25. 

2941. .] — On an application by a tenant 

for life for leave to sell heirlooms, the ct. taking 
into consideration the interests not only of the 
tenant for life but also of those to come after 
him, came to the conclusion that the x>urpo8e of 
the application was not merely to increase the 
income of the tenant for life, & granted the ax>pli- 
cation. — Re Sebright, Sebright v, Brownlow 
(Earl) (1914), 31 T. L. R. 25. 

2942. No suitable accommodation for heirlooms 
— Pictures.] — Re Hope’s Settlement, No. 2928, 
ante, 

2943. Wishes & opinions of tenant for life as 
head of family.] — Re Hope, De Cetto v. Hope, 
No. 2924, ante. 

See, alsOf No. 2927, ante. 

C, In What Cases Authorised. 

2944. Payment of charges on estate — Payment 
for benefit of all concerned.] — The ct. has juris- 
diction to order a sale of heirlooms apart from the 
land to which they arc attached for the purpose 
of })aying off mtges., will do so at the instance 
of a tenant for lif(‘ where satisfied that it will 
bo for the benefit of the parties interested that 
they should be sold, even where there are infant 
tenants in tail in remainder. — Fane v. Fane 
(1876), 2 Oh. D. 711 ; 46 L. J. Oh. 174. 

Annotation: — Distd. D’Eyiicourt v. Gregory (1876), 3 

Ch. D. 635. 

2945. Income diminished through no fault 

of tenant for life .] — Be Thynnb (Lord John) 
(1884), 77 L. T. Jo. 195. 

2946. Where mansion house ordered to be sold — 
Heirlooms settled as annexed to mansion house.] — 
Re Brown’s Will, No. 2773, ante. 

2947. Chattels unsuitable for new mansion 

house.] — By the will of the settlor chattels were 
given upon trust to be held & enjoyed k go along 
with his P. house. After his death some of the 
personalty settled by the will ^vas laid out in the 
purchase of real estate, with a house ux)on it more 
suitable for the family mansion than the P. house. 
It was desired to sell the P. house, & such of the 
chattels in it as were not suitable for removal to 
the new house, & to remove to that house such of 
the chattels as were suitable for removal : — 
Held : this might be done. — Browne v. Collins 
(1890), 62 L. T. 566. 

2948. Heirlooms a characteristic feature of 
mansion house.] — ^A tenant for life of settled 
estates applied, under Settled Ijand Act, 1882 
(c. 38), for the sanction of the ct. to a proposed 
sale of chattels consisting for the most part of 
pictures at the family manaion house settled 
as heirlooms. It was proposed that the sum 
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Sect, 1. — Under Settled Land Acts: Svb-aect, 7, C. / 
Sub-sects, 8, 9 d: 10, A,, B, <&: C,] 

arising from the sale should be applied in reduc- 
tion of charges upon the settled estates. The 
estimated sum to arise from the sale was £7,300, 
& the annual income of the estates was about 
£7,500, The estates were settled as to one-half 
by a settlement made in 1876, & as to the other 
part by the will of testator who died in 1882. 
The ^ardians ad litem of the tenant in tail in 
remainder & the trustees were opposed to the pro- 
posed sale. It appeared that since testator’s 
death there had been no substantial depreciation 
in the property. The pictures were a character- 
istic feature of the mansion house : — Held : under 
the circumstances of the case the ct. would in the 
exercise of its discretion refuse to sanction the 
proposed sale . — Rc Beaumont’s Setti^d Estates 
(1888), 58 L. T. 916. 

Annotation: — Distd. lie Radnor’s Will Trusts (1890), 45 

Ch. D. 402. 

2940. To enable tenant for life to pay succession 
duties & pensions — & reside in mansion house.] — 

Re Fetherstonhaugh’s Estate (1898), 14 

T. L. K. 167 ; 42 Sol. Jo. 198. 

2950. Repair & renovation of unsold heirlooms.] 
— A settlement made by will included several 
large estates, with three mansion houses & the 
pictures, china, & furniture therein, which were 
settled as heirlooms. Two of the mansion houses 
were sold under orders of ct. made in pursuance 
of the provisions of the Settled Land Acts, & 
certain pictures, china & furniture removed there- 
from, for which no room could be found in the 
remaining mansion house & the town house of 
the tenant for life for the time being, were ware- 
housed. Of the other pictures for which room 
was found in the remaining mansion house, some 
were in a bad state of repair, required the 
expenditure of a considerable sum for the pre- 
servation. On an originating summons taken out 
by the tenant for life, to which the trustees of the 
settlement were made defts. for authority to sell 
the warehoused heirlooms, & that the trustees 
might have liberty out of the proceeds of sale 
to repair the remaining heirlooms : — Held : the 
tenant for life might sell the warehoused heirlooms, 
<k the tiTistees might out of the proceeds of sale, 
spend such a sum as was necessary in repairing 
the remaining heirlooms, with liberty to apply 
in chambers as to the amount to be spent for that 
purpose. — Re Wardegrave, Waldegrave (Earl) 
V, Selborne (Earl) (1899), 81 L. T. 632. 


Sub-sect. 8. — Power to Mortgage. 

See Mortgage, Vol. XXXV,, pp. 277, 278, 
Nos. 320-337. 


Sub-sect. 9. — Completion of Sale, Mort- 
gage, etc. by Conveyance. 

See Settled Land Act, 1925 (c. 18), s. 72. 

2951. Interests subsisting or to arise ’’ under 
settlement — ^Mortgage — On estate of tenant lor life.] 

— Be Sebright’s Settled Estates, No. 2708, 
ante, 

2952. .] — It appears to me that 

it would be rather a strange result to hold that the 
tenant for life can sell only subject to the mtge. 
created by himself of his own life interest, or rather 
(to use the exact term again), without prejudice 
to that, & can at the same time convey his own 


mtgee.’s estate. It is clear that he can convey 
the fee simple, if the fee simple is comprised in the 
settlement, but without prejudice to the mtges. 
on his own life estate (per Chitty, J.). — Cardigan 
V, Curzon-Howb (1888), 40 Ch. D. 338 ; 68 L. J. 
Ch. 177 ; 60 L. T. 252 ; 37 W. R. 247 ; on appeal 
(1889), 41 Ch. D. 376, C. A. 

Annotations : — Oonsd. lie Diokln & Kelsall's Contract, [1908] 

1 Oh. 213 ; lie Davies & Kent's Contract, [1910] 2 Ch. 

35 ; Be Peel’s S. E., [1910] 1 Oh. 389. 

2953. .] — Where a life tenant sells 

settled land under the powers of Settled Land Acts, 
with the consent of the mtgee. of the life estate, 
the mtgee.’s estate passes by the exercise of the 
statutory power, & his concurrence in the convey- 
ance is not necessary . — Re Dickin & Kbi.8ALL’s 
Contract, [1908] 1 Ch. 213 ; 77 L. J. Ch. 177 ; 
98 L. T. 371. 

Annotation: — ^Apprvd. Re Davies & Kent’s Contract, [1910] 

2 Ch. 35. 

2954. By remainderman.] — Re 

Davies & Kent’s Contract, No. 3092, post, 

2955. Sale under compound settlement — 

Jointure charges.] — Re Ailesbury (Marquis) & 
IvKAGH (Lord), No. 3036, post, 

2956. .] — Re Mundy & Roper’s 

Contract, No. 3171, post, 

2957. Annuities.] — Re Philli- 

more’s Estate, Phillimore v. Milnes, No. 3042, 
post, 

2958. Jointure charges — Prior to estate of 

life tenant.] — ^By a will real estate was devised to A. 
for life with remainder to his first <fc other sons 
successively in tail male, with like remainder to 
B. & C. & then over. A. & C. were dead, & B. 
was tenant for life in possession. A., B. & C. had 
all executed jointure deeds under a power conferred 
by the settlement ; that executed by A. was in 
operation & constituted an existing charge on the 
settled property. Trustees of the will had been 
appointed for the purposes of Settled Land Acts. 
B. having contracted, under the powers conferred 
upon him by those Acts, to seU a portion of the 
estate, the purchaser insisted that trustees should 
be appointed of the compound settlement created 
by the will & the several jointure deeds : — Held : 
(1) the jointures were not charges upon the estate 
of the tenant for life within Settled Land Act, 
1890 (c. 69), 8. 4 ; (2) the will by itself constituted 
a settlement within Settled Land Act, 1882 (c. 38), 
s. 2 ; (3) under Settled Land Act, 1882 (c. 38), 
8. 20, B. could convey the land discharged from the 
jointures, they being “ estates, interests, or charges 
subsisting under settlement ” within that sect. ; 
& B. could make a good title to the property, & 
the trustees of the will could give a good discharge 
for the purchase-money. 

If, for example, the settlement contained a 
power to charge portions, & those portions had 
been provided for by a mtge. of the property on 
the creation of a term or interest in the property, 
& such portions had been actually raised, then I 
apprehend they would fall within this exception 
[Settled Land Act, 1882 (c. 38), s. 20 (2)] (Stir- 
ling, J.). — Be Keck & Hart’s Contract, [1898] 
1 Ch. 617 ; 78 L. T. 287 ; 46 W. R. 389 ; 42 Sol. 
Jo. 380 ; sub nom. Re Powys-Kbck & Hart’s 
Contract, 67 L. J. Ch. 331. 

Annotofioa; — As to (3) Apld. Re Du Cane & Nettlefold 'a 

Contract, [1898] 2 Ch. 9^ 

2959. Interests having priority to the settle- 
ment — ^Equitable right to redeem — ^Trustee for 
tenant for life.] — Graingb v , Wilberporcb (1889), 
5 T. L. R. 436. 

2960. Sale under compound settlement.] — 

Be Ailesbury (Marquis) & Iveagh (Lord), No. 
3030, post. 
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2961. Expressed or intended to operate — Lease 
by tenant for life actings as absolute owner.] — 

Mogridgb V. Clapp, No. 2764, ante, 

2962. Invalid lease.] — A tenant for life of 

settled land cannot grant a valid building lease of 
the surface of the land under the Settled Land Act, 
1882 (c. 38), with a reservation of the mines & 
minerals. 

Where a tenant for life purports to grant such 
a lease, it will not be rendered a valid lease by 
virtue of Leases Act, 1849 (c. 26). 

The defect is said to be remedied in two 
ways. In the first place Settled Land Act, 1882 
(c. 38), s. 20, provides that on a lease the tenant 
for life may as regards land leased, as intended so 
to be, convey or create the same by deed to the 
user & in the manner requisite for giving effect 
to the lease, & such a deed, to the extent & in the 
manner to or in which it is expressed or intended to 
operate & can operate under the Act, is effectual 
to pass the land conveyed. But to pray this 
in aid of the lease begs the whole question. If the 
lease can operate under the Act there is no question 
at all. 

In the second place, it is said that Leases Acts, 
1849 (c. 26), 1850 (c. 17), apply to leases under 
Settled Land Act, 1882 (c. 38). But those Acts 
only apply to forms & ceremonies of leases under 
powers, & not to matters of substance. To hold 
that they make a lease of this kind valid would 
be tantamount to saying that the tenant for life 
may grant any lease he likes in total disregard of 
all the provisions of Settled Land Act, 1882 (c. 38). 
The Leases Acts do not touch a case like the 
present (Kekewich, J .). — Re Newell & Nbvill’s 
Contract, [1 900] 1 Ch. 90 ; stib nom. Re Nevill 
& Newt3Ll’s Contract, 69 L. J. Ch. 94 ; 81 L. T. 
581 ; 48 W. R. 181 ; 14 Sol. Jo. 88. 

Annotation : — Refd. He Gladstone, Gladstone v. Gladistone, 

[1900] 2 Ch. 101. 

Reservation of minerals in lease of surface.] 

—See Mines, Vol. XXXIV., p. 642, Nos. 391, 392. 

2963. Securing money actually raised — Por- 
tions charge.] — Re Du Cane & Nettlefold’s 
Contract, No. 2842, ante. 

2964. .] — Re Keck & Hart’s Con- 

tract, No. 2958, ante. 

2966. Mortgage.] — Re Mundy & Roper’s 

Contract, No. 3171, post. 

2966. ** Estate or interest the subject of the 
settlement ” — Reversion.] — Re Hunter & 
Hewlei't’s Contract, No. 2594, ante. 


Sub-sect. 10. — Ancillary Powers. 

A. Power to Shift or Vary Provisions of 
Incumbrances. 

Power to shift incumbrances.] — See Settled Land 
Act, 1925 (c. 18), B. 69. 

Power to vary provisions of incumbrance.] — See 

Settled Land Act, 1925 (c. 18), s. 70. 

2967. What incumbrances included — Rent- 
charge.] — “ Incumbrance ” in Settled Land Act, 
1882 (c. 38), s. 6, includes a rentcharge created 
under Improvement of Land Act, 1864 (c. 114) ; 
& therefore where settled land is subject to such a 


rentcharge, the tenant for life can, on a sale of part 
of the land, effectually exonerate the part sold 
by obtaining the consent of the owner of the 
rentcharge to charging the whole of it upon the 
unsold land under Settled Land Act, 1882 (c. 38), 
s. 6, & the intervention of the Board of Agriculture 
under Improvement of Land Act, 1864 (c. 114), 
SB. 68, 69, is unnecessary. 

As the exoneration operates as an effectual 
discharge of the land sold, the purchaser is not 
liable under Improvement of Land Act, 1864 
(c. 114), s. 63, & Tithe Act, 1842 (c. 54), s. 16, to 
contribution at the instance of owners of unsold 
land subject to the rentcharge. — Re Strafford 
(Earl) & Maples, [1896] 1 Ch. 235 ; 65 L. J. Ch. 
124 ; 73 L. T. 586 ; 44 W. R. 259 ; 40 Sol. Jo. 
130, C.A. 

Annotaiion Mentd. Re Bay ley -Worthington & Cohen’s 

Contract, [1909] 1 Ch. 648. 

2968. Whether limited to incumbrances 

having priority over settiement.] — The beneficial 
operation of Settled Land Act, 1882 (c. 38), s. 5, 
is not limited to incumbrances having priority over 
the settlement under which a sale is made under 
the Act, but extends to incumbrances arising under 
the settlement which are overreached by the sale 
& attach to the proceeds of sale. 

Therefore on a sale under the Act a tenant for 
life can under sect. 5, with the consent of a jointress, 
transfer her jointure rentcharge attaching to the 
proceeds of sale to the unsold part of the settled 
estates. 

The words “ on a sale ” in sect. 5, are not limited 
to cases where a sale has been made, but also 
include a contemplated or intended sale.— 
Knight’s Settled Estates, [1918] 1 Ch. 211 ; 
87 L. J. Ch. Ill ; 118 L. T. 170 ; 62 Sol. Jo. 141. 

2969. Incumbrances overreached by sale — 

Attaching to proceeds of sale — Jointure rentcharge.] 
— Re Knight’s Settled Estates, No. 2968, ante. 

2970. Consent of Ministry of Agriculture — 
Necessity for.] — Re Strafford (Earl) & Maples, 
No. 2967, ante. 

2971. Meaning of “ sale — Includes contem- 
plated sale.] — Re Knight’s Settled Estates, No. 
2968, ante. 

Powers under Land Property Act, 1925 (c. 20), 
s. 50.] — See Sale of Land. 

B. Power to deal with Minerals and Surface 
Separately. 

See Mines, Vol. XXXIV., pp. 611, 642, Nos. 
389-392. 

C. Powers relating to Easements. 

See Settled Land Act, 1925 (c. 18), s. 38 (i), &, 
generally y Easements, Vol. XIX., pp. 24, 25, 82, 
Nos. 99-103, 492. 

2972. Exchange — Apart from exchange or par- 
tition of land.] — Settled Land Act, 1890 (c. 69), 
8. 5, authorises an exchange of easements, apart 
from any exchange or partition of land . — Re 
Bracken’s Settlement, [1903] 1 Ch. 265 ; 72 
L. J. Ch. 101 ; 87 L. T. 743 ; 51 W. R. 411. 
Annotation : — Consd. Re Brotherton, Brotherton v. Brother- 

ton, Re Markham’s Settlmt. (1907), 77 L. J. Ch. 58. 

2973. Between two adjoining settled 

estates.] — The B. Settled Estate & the M. Settled 


PART XIII. SECT. 1, SUB-SECT. 9. 

2963 i. ** Securing money actudUy ” 
raised — Portions charge.) — By will, 
datod Oot. 17, 1854, t^tator resident 
In Scotland devised his real estate, 
including the lands of B. in Ireland, to 
his six daughters for life, with re- 
mainders over. Testator died In 1857, 
having prior to his death advanced the 


sum of £1,500 to the husband of one of 
his daughters, & £475 to the husband 
of anther daughter. In 1882, by 
deed of family arrangement, the real 
estate of testator was conveyed to 
trustees, to hold on the trusts of the 
will, charged, as to the life estates of 
the two daughters therein, with repay- 
ment of the sums of £1,500 & £476 
advanced to their husbands respec- 


tively. An order was subsequently 
made for administration of testator’s 
real & personal estate in Ireland 8c 
the lands of B. were sold to a pur- 
chaser : — Held: the sums of £1,500 
& £475 were not money ** actually 
raised ” within the exception to 
Settied Land Act, 1882, s. 20.— 
Connolly v. Keating, [1903] 1 I. R. 
363.— IR. 
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Sect. 1 . — Under Settled La)id Acts: Siib-sect. 10, C., 
i>., E. <£? F. ; sub-sect. 11.] 

Estate adjoined one another, & each had appur- 
tenant to some part, of it a right of way or ease- 
ment over some part of the other. It was to the 
advantage of the respective owners of the estates, 
for the purpose of developing the same, that these 
appurtenant rights of way should bo released so 
that each estate might be no longer incumbered 
with any easement in favour of the other. The 
question arose whether under Settled Land Acts 
a tenant for life of a settled estate could by way of 
sale or exchange release an easement which was 
appurtenant to such estate, or could out of capital 
money purchase the discharge or release of a right 
of way or similar right to which the settled estate 
was subject : — Held : whether or not the proposed 
scheme for exchange of the easements could pro- 
perly be carried out, the better course would be 
that cross sales of the easements should be effected, 
that coui*se being within the powers conferred by 
Settled Land Acts . — lie Brotherton, Brother- 
ton V. Brotherton, Be Markham’s Settlement 
(1908), 77 L. J. Ch. 373 ; 98 L. T. 547, 0. A. 
Jnnotaiion : — Reid. Westminstor’s S. E., Westminster 

V. Shaftesburj", 11921] 1 Ch. 585. 

2974. Cross sales of easements — Two adjoining 
settled estates.] — lie Brotherton, Brotherton v. 
Brotherton, Be Markham’s Settlement, No. 
2973, ante. 

2975. Release of easement.] — Be Brotherton, 
Brotherton v. Brothei^ton, Be Markham’s 
Settlement, No. 2973, ante. 

D. Bower to accept Surrender of Leases. 

See Settled Land Act, 1925 (c. 18), s. 52. 

2976. Duty of tenant for life — To act In Interest 
of all persons concerned,] — An equitable tenant 
for life accepted the surrender of a lease, which 
she had granted under the powers of Settled Land 
Acts & received from the lessee a certain sum as 
consideration for accepting the surrender : — Held : 
under Settled I^and Act, 1882 (c. 38), s. 53, the 
tenant for life was a trustee, if he accepted a 
surrender, he must do so for the interests not only 
of himself but for those of the remaindermen, & if 
he received a consideration for accepting it, then, 
on ordinary principles, a ct. of equity would dis- 
tribute the money between the tenant for life & 
the remaindermen on principles which it thought 
fair.—Ifc Bodes, Sanders v. Hobson, [1909] 
1 Ch. 815 ; 100 L. T. 959 ; sab 7iom. Be De Bodes, 
Sanders v. Hobson, 78 L. J. Ch. 434. 

Annotediona : — Consd. Re Wlx, Hardy v. Lemon, [1916] 1 

Ch. 279. Reid. Re Lacon’s Settlmt., Lacon v. Lacon, 

[19111 2 Ch. 17. 

2977. Effect of invalid notice by lessees — On new 
lease granted by tenant for life.] — Sect. 7 of the 
Settled Estates Act, 1877, does not authorise an 
equitable tenant for life, not being a lessor, to 
take a surrender which is not sanctioned by the 
court. 

Certain customary freeholds were demised by a 
lease of June 15, 1877, to two lessees, for twenty- 
one years from Christmas, 1876, at a rental of £130. 
The lease was determinable at the expiration of the 
fourteenth year, on the lessor or lessees giving to 
the other of them, “ or his or their representatives 
or assigns,” a written notice of such intention. 
The lessor died in Dec. 1877, having devised & 
bequeathed his customary freeholds & leaseholds 
to trustees in trust for his wife, M., during her 
widowhood, & then to other beneficiaries. On 
Dec. 21, 1889, one of the two lessees gave notice 
to M. of his intention to quit & yield up possession 


of the leasehold premises at Christmas, 1890. 
On Aug. 13, 1890, M. purporting to act under the 
provisions of Settled Estates Act, 1877 (c. 18), 
granted a lease of the same premises to one of the 
two original lessees for seven years from Christmas 
1890, at the reduced rent of £100. The licence of 
the lord of the manor for this lease was not 
obtained. In an action by the trustees & bene- 
ficiaries of the original lessor against the two 
lessees: — Held: (1) the notice of Dec. 21, 1889, 
not having been served on the lessor’s representa- 
tives or assigns, was not a good notice ; (2 ) the old 
lease was not surrendered by operation of law, 
inasmuch as it was voidable if not void ; (3) the 
granting of the new lease could not be supported 
under either Settled Estates Act, 1877 (c. 18), or 
Settled Land Act, 1882 (c. 38), & the lessees were 
liable to pay the full rent of £130 under the old 
lease. — Easton v. Penny (1892), 67 L. T. 290 ; 
41 W. B. 72 ; 8 T. L. B. 779. 

2978. Effect of grant of new lease — Operates 
according to Its tenor.] — Where a tenant for life 
of settled property accepts the surrender of a lease 
of the settled property & grants a new lease at an 
increased rent, then, if that new lease is not open 
to question on the ground of impropriety or other- 
wise, Settled Ijand Act, 1882 (c. 38), intends that 
it shall be operative in accordance with its tenor. 
Unless the lease is so improper as to amount to an 
unlawful exercise of his powers by the tenant for 
life, it is quite in accord with the spirit of the 
whole Act that the Legislature intended that 
the tenant for life should keep for liimself every- 
thing which under the terms of the instrument he 
had succeeded in retaining for himself & therefore 
the excess rent is payable to the tenant for life, 
& is not to be capitalised or accumulated for the 
benefit of the remaindermen. — Re Wix, Hardy v. 
Lemon, [1916] 1 Ch. 279 ; 85 L. J. Ch. 192 ; 114 
L. T. 455 ; 32 T. L. B. 257 ; 00 Sol. Jo. 291. 

Rights as between tenant for life & remainder- 
man.] — See Part X., Sect. 4, aiitc. 

H. Power io dedicate Land for Streets and Open 
Spaces. 

See Highways, Yol. XXVI., p. 289, Nos. 223 
224 ; Settled Land Act, 1925 (c. 18), s. 56. 

F. Conveyance in Pursua7icc of Contract of 
Predecessors Title. 

See Settled Land Act, 1925 (c. 18), s. 63. 

2979. Whether includes leases.] — Settled Land 
Act, 1890 (c. 69), B. 6, does not apply to leases 
(North, ,L). — Be Kemeys-Tynte, Kemeys- 
Tynte V. Kemeys-Tynte, as reported in [18921 
2Ch. 211. 

Annotation : — Refd. Re Hall, Hall u. Hall, [1916] 2 Ch. 

488. 


Sub-sect. 11. — Belation to Powers Arising 
UNDER Settlement or Statutes Other 
THAN Settled Land Acts. 

See Settled Land Act, 1925 (c. 18), ss. 108, 109, 
sched. V. 

2980. Provisions In settlement & statutory pro- 
visions cumulative.] — The settlement gave the 
trustees power during the minority of any person 
entitled to possession to receive & apply rents & 
profits in management of estate & maintenance 
of infant, & to accumulate & apply the surplus in 

E aying off charges or in purchase of real estate to 
e settled to the same uses ; — Held : (1) the rents 
& profits received by the trustees during the 
minority were to be treated in manner directed by 
the settlement & without regard to the Act. 
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Power in the settlement to the trustees with the 
consent of tenant for life, if of age, &> if not of his 
guardians, to sell or exchange : — Held : (2) this 
power was exercisable by the trustees during the 
minority at the request &, by the direction of the 
guardians of the infant tenant in tail. 

Power in the settlement for the guardians during 
minority to grant leases for twenty-one years, 
building leases for ninety-nine years, & mining 
leases for sixty years : — Held : (3) this power was 
exercisable during minority by the guardians with 
the consent of the trustees ; (4) rents derived from 
mining leases were to be applied by the trustees 
in manner directed by the settlement, as coming 
within the term “ contrary intention ” expressed 
in sect. 11 of the Act ; (5) there being no power 
in the settlement to sell surface land apart from 
minerals the trustees could exercise that power 
under sect. 17 of the Act ; & this being an execution 
of a statutory power, the consent of the guardians 
would not be necessary. 

(6) The meaning of Settled Land Act, 1882 
(c. 38), s. 50 (2), is that in all cases, notwithstanding 
anything contained in the settlement, the consent 
of the tenant for life shall by vii’tue of the Act be 
necessary to the exercise by the trustees of the 
s(‘itlement of any power conferred by the settle- 
ment for any purpose provided by the Act. 

The meaning of sect. 00 is that where the tenant 
for life is an infant, the option of consenting given 
to the tenant for life is conferred upon the trustees 
of the settlement. 

It is not intended to take away from the trustees 
named in any settlement powers given to them by 
that settlement . . . but if the powers in the 
settlement are more restricted than the powers in 
the Act, then the Act says that the provisions of 
the Act or the powers given by the Act are cumula- 
tive, that is to say, that the powers in the Act 
so far as they give larger authority than is given 
by the trusts of the settlement may be exercised 
in the manner prescribed by the Act (Pearson, J.). 
— Be Newcastle’s (Duke) Estates (1883), 24 
Oh. D. 129 ; 52 L. J. Ch. 045 ; 48 L. T. 779 ; 31 
W. R. 782. 

Annotaiions : — Aft to (4) Apld. Tte Rayer, l?ayer v. Payer, 

11913] 2 Cb. 210. Refd. Re Hanbury’s S. E. (191.3), 57 

Sol. Jo. 64C. Asto (C) Apld. Constable v. Constable (1880), 

32 Ch. D. 233. 

2981. Conflict between powers In settlement & 
statutory powers— Necessity for consent of tenant 
for life to exercise of settlement powers — Infant 
tenant for life — Application of rents & profits.] — 

Re Newcastle’s (Duke) Estates, No. 2980, ante. 

2982. Sale or exchange.] — Re 

Newcastle’s (Duke) Estates, No. 2980, ante. 

2983. Leasing.] — Re New- 

castle’s (Duke) Estates, No. 2980, ante. 

2984. Leasing.]— Atherton, 

[1891] W. N. 85. 

2985. Absolute trust for sale.] — 

Testator devised all his real & personal estate to 
trustees upon trust after the death of his wife 
absolutely to sell the whole of his property in such 
manner as they should think fit, & to pay one- 
fourteenth part of the proceeds to each of his 
fourteen children at twenty-one or niarriage, with 
further provisions under which liis daughters’ 
shares were settled on them for life with remainders 
over. A suit having been instituted for the 
administration of the estate, & the wife being dead, 
an order was made in the suit for sale of part of the 
estate bv the trustees ; — Held : the concurrence 
of the children constituting the tenant for life under 
Settled Land Act, 1882 (c. 38), was not necessary 
upon the sale by the trustees ; but even if such 
concurrence would be necessary the order of the 


ct. was sufficient to enable the trustees to sell with- 
out joining the fomteen children or any of them in 
the convevance to the purchaser, — T aylor v. 
PONCIA (1884), 25 Ch. D. 646 ; 53 L. J. Ch. 409 ; 
50 L. T. 20 , 32 W. R. 335. 

Annotation : — I/Onsd. Re Harding's Estate, [1891] 1 Ch. 60. 

2986. Tenants for life of undivided 

shares — Power of sale of entirety in trustees.] — 
Re Osborne <te Bright’s, Tyro., No. 2609, ante. 

2987. .]— Re Morris’ 

8ettled Estates, No. 2610, ante. 

2988. .] — Re Hone & 

Parker’s Contract, No. 2611, ante. 

2989. Power of purchaser to insist on 

concurrence of tenant for life — Consent not evi- 
denced In writing.] — Where the trustees & the 
tenant for life both have powem of sale, Sc the 
consent of the tenant for life is required under 
Settled Land Act, 1882 (c. 38), s. 56, a purchaser 
is not entitled to insist on the tenant for life con- 
curring in the conveyance, if there is evidence that 
he in fact consented, though his consent was not 
in writing . — Re Pope’s Contract, [1911] 2 Ch. 
442 ; 80 L. J. Ch. 692 ; 105 L. T. 370. 

Annotation : — Refd. Re Wragi?, Wragg v. Palmer, [1919] 2 

Ch. 58. 


2990. — — Power of court to authorise sale by 
tenant for life.] — In a case where land w^ held on 
trust for sale & there were no trusts prior to the 
interest of tenants for life of the income, leave was 
given to the tenants for life under Settled Land Act, 
1884 (c. 18), s. 7, to scU such of the land as 
remained unsold. — Re Harding’s Estate, [1891] 
1 Ch. 60 ; 60 L. J. Ch. 277 ; 63 L. T. 530 ; 39 
W. R. 118. 

2991 . Trustee’s power of sale over whole 

estate— Held In undivided shares— Some sh^es 
settled.] — Re Hone & Parker’s C’ontraot, No. 
2611, ante. , ^ , 

2992. Settlement supplemented by private 

Act — Containing powers relating to property.] — 
Re Ciiaytor’s Hettled Estate Act, No. 2796, ante. 

2993 . .] — Where land is by will 

vested in trustees in trust for persons by way 
succession, a private Act of Parliament which 
merely confers upon the trustees powers of develop- 
ing & managing the land as a building estate, but 
does not incorporate the will, nor itself cre^o 
any limitations to or in trust for any pepons by 
way of succession, is not part of “ the settlemem 
within Settled Land Act, 1882 (c. 38), s. 56 (2) ; 
Sc no consent by the tenant for life to the exercise 
of those powers by the trustees is rendered 

by that sub-sect. — Talbot v. Scarisbrick, [1908] 
1 Ch. 812 ; 77 L. J. Ch. 436 ; 99 L. T. 46. 

2994 . .]— (I) The cost of recon- 

structing the drainage of leasehold houses, forming 
part of a residuary est<ate bequeathed to trustees 
upon trust for tenant for life & remaindermen ; 
Held : to be payable out of capital money, as an 
improvement within Settled Land Acts,_ notwith- 
standing a direction in the will that pending a sale 
the rents, after payment of “ all incidental expenses 
& outgoings ” were to he paid to the tenant tor 
life 

(2 ) Moneys in the hands of the trustees available 
for investment under this will are capital moneys 
within Settled Land Acts, as being moneys liable 
to be laid out in the purchase of land to be made 
subject to the settlement 

Thomas, Weatherall v. Thomas, [1900] 1 Ch. 
319 ; 69 L. J. Ch. 198 ; 48 W. R. 409. 

Annotati^:-~Asto (1) Reid. Carr v. 

Commercial Union Insoe. Co. (1906), 7b L. J. on. 

2995. Whether statutory power paramount 

— ^Express power for improvement.] — The power of 
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Settlements. 


SecL 1. — Under Settled Land Acta : Svh-aecta, 11 - 
12, A.cferjgQ 

a tenant for life under Settled Land Act, 1882 
(c. 38), to require capital moneys to be laid out, 
under a proper scheme, in improvements on the 
settled land, is paramount to the powers of the 
trustees of the settlement, notwithstanding an 
express power in the settlement under which, had 
they been so minded, they could have executed & 
paid for the improvements out of income ; the 
position & power of the tenant for life is not 
affected in this case by the fact that there are no 
trustees of the settlement, & that the capital 
moneys are in ct. at the time the expenditure is 
required. — Clarke v. Thornton (1887), 35 Ch. D. 
307 ; 56 L. J. Ch. 302 ; 60 L. T. 294 ; 35 W. B. 
603 ; 3'T. L. R. 299. 

Annotatiom : — Folld. Pe Stamford’s Estate (1887), 56 L. T. 
484. Consd. Cardigan v. Curzon-Howe (1893), 9 T. L. R. 
244 ; 7?r Gee, Pearson Gee r. Pearson (1895), 64 L. J. Ch. 
606. Distd. JRe Partington, Relgh v. Kane, [1902] 1 Ch. 
711. Eirold. Re Keck’s Settlmt., [1904] 2 Ch. 22. Apld. 
Re Stamford & Warrington, Payne v. Grey, [1916] 1 Ch. 
404. Refd. Stamford’s S. E. (1889), 43 6h. I). 84 ; Rc 
Thomas, Weatherall v. Thomas, [1900] 1 Ch. 319 ; Re 
Kgmont’s S. E., Lefroy r. Egmont, [1906] 2 Ch. 151 ; 
Re Tubbs, Dykes v. Tubbs, [1915] 2 C^h. 137. 

2996. Express trust for Improvements 

— Payable out of income.] — Properties, the leases 
of which contained covenants by the lessees to do 
works which would be repairs & improvements 
within the meaning of Settled Land Acts, were 
bequeathed to trustees upon tinist out of the rents 
& profits to pay the rents reserved by the leases & 
perform the lessees* covenants, & subject tliereto 
upon trusts under which K. was tenant for life, 
with remainders to other persons. Without any 
scheme being submitted under Settled Land Act, 
1882 (c. 38), s. 26, money was expended in making 
improvements i—Held : as there was a trust, 
providing for improvements out of income, & 
trust came before the trust for K., the expenses 
must be borne by income. — Re Partington, 
Reioh V, Kane, [1902] 1 Ch. 711 ; 71 L. J. Oh. 
472 ; 86 L. T. 194 ; 50 W. R. 388 ; 18 T. L. R. 
387 ; 46 Sol. Jo. 337, 

Annotations : — Distd. Re Stamford & Warrington, Payno v. 
Grey, [1916] 1 Ch. 404. Refd. Re Keck’s S. E. (1904), 
90 L. T. 113. 

2997. Similar power derived from two sources — 
Lands Clauses Acts & Settled Land Acts — Power of 
sale.] — Re Bentinck (Lady) & London & North 
Western Ry. Co. (1895), 12 T. L. R. 100 ; 40 
Sol. Jo. 130. 

2998. Settled Land Acts & power In settle- 

ment — Power In settlement more advantageous — 
Power to lease.] — (1) The provisions of Settled 
Land Act, 1882 (c, 38), s. 66 (2), are provisions con- 
nected with the execution of any power under the 
Act — e.g, the consent of a third person — & not 
with the results of such execution, & therefore 
where a tenant for life has a power of leasing 
under the settlement & also under the Act, & 
exercises the former & more advantageous power, 
the provisions of the Act will not override the 
provisions of the settlement under which the 
donee derives a greater benefit from the execution 
of the power than he would have done if he had 
exercised the power conferred upon him as tenant 
for life under Settled Land Act. 

(2) When such a tenant for life grants the leases 
“ in exercise of every power or authority enabling 
him,*’ he will, in the absence of any contrary 
intention, be presumed to have exercised the power 
earlier in time & more favourable to himself. 

(3) A power of leasing conferred by the settle- 
ment of each of several successive tenants for 
life “as & when he shall be entitled to the 


possession or the receipt of the rents & profits,” 
is referable to the falling into possession of the 
several life interests, & not to the unincumbered 
beneficial enjoyment thereof, & is exercisable by 
the donee notwithstanding that he has aliened his 
life interest. — Lonsdale (Earl) v. Lowther, 
[1900] 2 Ch. 687 ; 83 L. T. 312 ; aub nom, Lons- 
DAiR (Earl) v. Orawpurd, 69 L. J. Ch. 686 ; 16 
T. L. R. 509 ; 44 Sol. Jo. 626. 

Annotation: — Generally, Refd. Re Osborne & Bright, [1902] 

1 Ch. 335. 

2999. Exercise of “ every power enabling him ” 
— Presumption as to exercise — Power most bene- 
ficial & earlier In time.] — Lonsdale (Earl) v, 
Lowther, No. 2998, ante, 

3000. Settlement granting powers in addition to 
or in aid of statutory powers — What powers within 
such provision — ^Powers of permanent improvement 
— Duty of trustees.] — Under a deed of settlement 
the tenant for life was granted “ in addition to & 
in aid ” of his statutory powers special powers 
of sale, enfranchisement, exchange, &; partition &; 
power also “ to apply any money to arise by or 
upon such sale, enfranchisement, exchange or 
partition ... in or towards the permanent 
improvement as to him . . . shall seem advant- 
ageous ” of the settled estates. There was also 
a provision in the settlement that capital moneys 
arising under Settled Land Acts might be applied 
upon improvements authorised by those Acts 
without any scheme being first approved by the 
trustees & without an order of the ct. : — Held : 
(1) the power to apply any money to arise under 
the special powers in permanent improvements 
as to the tenant for life seemed advantageous was 
not an “ additional or larger ” power within Settled 
Land Act, 1882 (c. 38), s. 57, & was not therefore 
exercisable “ in the like manner ” as if conferred 
by the Act. It was a separate independent power 
differing entirely from the provisions as to improve- 
ments in the Act & not a mere extension of them. 
The trustees were accordingly bound to apply 
money arising under the special powers on such 
permanent improvements as to the tenant for life 
seemed advantageous without having a scheme 
submitted to them & without an order of the ct. 

(2) Capital moneys arising under the Act of 1882 
were by virtue of s. 21 (xi), of the Act also applic- 
able under the above power upon permanent 
improvements without the need for a scheme or 
an order of the ct. — Re Westmins'ter’s (Duke) 
Settled Estates, Westminster (Duke) v. 
Shaftesbury (Earl), [1920] 2 Ch. 445 ; 90 

L. J. Ch. 31 ; 124 L. T. 236 ; 65 Sol. Jo. 01. 

8001. Application of capital 

moneys.] — Re Westminster’s (Duke) Settled 
Estates, Westminster (Duke) v, Shaftesbury 
(Earl), No. 3000, ante, 

3002. Powers of exchange — Accumu- 

lations of income resulting therefrom.] — West- 
minster’s (Duke) Settled Estates, West- 
minster (Duke) v, Shaftesbury (Earl), No. 3000, 
ante, 

8003. Injury possible to existing incum- 

brancers by exercise — Protection of Incumbrances — 
Non-statutory investment or application of capital 
moneys.] — By an 1888 settlement now only sub- 
sisting by virtue of jointures & a portion charged 
iliereunder, additional powers in extension of the 
statutory powers were given to the person in whom 
Settled Land Act powers should for the time being 
vested. By a 1914 resettlement other 
additional powers were given to the person for 
the time being entitled to exercise a life tenant’s 
powers. Both sets of these ad^tional powers 
might prejudicially affect the security of the 
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jointures & portion, but it was expressly provided 
that no non-statutory investment or application 
of capital money under the additional powers of 
the 1914 resettlement should be made without the 
consent of the 1914 resettlement trustees. The life 
tenant of the 1914 resettlement, though never a 
life tenant under the 1888 settlement, claimed as 
life tenant of the compound settlement, consisting 
of those deeds & an intermediate deed of disentail, 
to exercise both sets of additional powers without 
any consent ; — Held : the life tenant was entitled 
to exercise both sets of additional powers, they 
having become statutory powers under Settled 
Land Act, 1925 (c. 18), s. 109, & the jointresses 
& portioner being fully protected by the fact that 
the life tenant being a trustee for them under 
sect. 107 (1), could only exercise his powers 
fidiiciarily & after notice to the comxjound settle- 
ment trustees under sect. 101 (1 ) ; but any non- 
statutory investment or application of capital 
money under the additional powers of the 1914 
resettlement required the consent of the 1914 
resettlement trustees. — Re Cowley Settled 
Estates, [1920] Ch. 725 ; 95 L. J. Ch. 477 ; 135 
L. T. 568. 


Sub-sect. 12. — Expenses Incurred in 
Execution op Powers. 

A. In General. 

See Settled Land Act, 1925 (c. 18), s. 7.3 (i) (xx). 

3004. Future capital moneys — Not within 
powers,] — Settled Land Act, 1882 (c. 38), s. 21, 
only provides as to capital moneys “ when 
received,” & the ct. cannot charge the future 
purchase-money of the land to meet the expenses 
of the trustees until the sale is carried out. — 
Round v. Turner (1889), 60 L. T. 370. 

Amiotaiions Rc Millard’s S. E., [18931 3 Ch. IIG ; 

Re Norfolk’s Parliamentary Estates, Norfolk v. Herries, 

[19001 1 Ch. 4G1. 

B. Costs of Legal Proceedings. 

See Settled Land Act, 1925 (c. 18), s. 73 (i), (xx), 
113 (8), 114. 

3005. Application for payment of income of 
fund.] — Costs of an application by tenant for life 
to obtain i)ayment of the income of funds paid 
into ct. under Trustee Relief Act, 1847 (c. 90), 
held to be payable out of the income Ac not out of 
the corpus. — lie IIami^rsley’s Settlement (1856), 
23 Beav. 267 ; 53 E. R. 104. 

3006. .] — On a petition by tenant for life 

under Trustee Relief Act, 1847 (c. 96), for payment 
of the income, her costs were ordered to be paid 
out of the income, & those of the trustee out of 
the corpus . — Re Uadland’s Settlement (1856), 
23 Beav. 266 ; 4 W. R. 690 ; 53 E. R. 104. 

3007. .] — Upon petition by the tenant for 

life of a trust fund which has been paid into ct. 
under Trustee Relief Act, for the payment of the 
dividends to them : — Held : though petitioner’s 
costs were payable out of the income, the trustees’ 
costs must come out of the corpus . — Re Gordon’s 
Trusts (1868), L. R. 6 Eq. 335 ; 37 L. J. Ch. 408. 

Annotation: — Polld. Re Knight’s Trusts (1868), 37 L. J. 

Ch. 409. 

3008. Action to determine title — Costs as between 
party & party.] — Sebright v. Thornton, [1885] 
W. N. 176. 

3009. Tenant for life & mortgagees — One 

set of costs.] — Sebright v. Thornton, [1886] 
W. N. 176. 


3010. Proceedings for protection of settled land — 
Establishment of claim to earldom.] — Proceedings 
successfully prosecuted before the House of Lords 
Committee for Privileges to establish a claim to an 
earldom, the consequences of which was that 
petitioner afterwards recovered estates which were 
subject to similar limitations, held to be “ pro- 
ceedings taken from the yirotection of settled 
land,” the costs of which the ct. directed to be 
paid out of propeHy subject to the s(‘ttlcment, 
under Settled Land Act, 1882 (c. 38), s. 36 . — Re 
Aylesford’s (Earl) Settled Estates (1886), 
32 Ch. I). 162 ; 55 L. J. Ch. 523 ; 51 L. T. 414 ; 34 
W. R. 410. 

3011. Unsuccessful proceedings— ;• Without 

sanction of court.] — VVliere a tenant foi* life, with- 
out the jirovious sanction of the ct., institutes legal 
proceedings for the protection of the setth'd estate 
which ultimately prove unsuccessful, At subse- 
quently applies to the ct. that the costs of the 
proceedings may be paid out of thf‘ estate, the ct. 
will consider the matter as though it were an 
application for leave to commence tlic proceedirfgs 
at the cost of the estate. 

On such an application the costs of unsuccessful 
litigation will not, as a rule, be allowed out of the 
estate where it appears that the proceedings were 
of a speculative nature, even although the tenant 
for life acted in good faith & under legal advice. — 
Re Yorke, Barlow v. Yorke, (lOllj 1 Ch. 370 ; 
80 L. J. Ch. 253 ; 104 L. T. 134. 


3012. Proceedings abandoned — Costs paid 

by tenant for life — Action for recovery of land.] — 

The ct. has jurisdiction under Settled Jjand Act, 
1882 (c. 38), s. 30, to approve of proceedings once 
proposed to be taken for the recovery of land 
alleged to bo subject to a settlement Ac to direct 
the costs to bo re-imbursed out of capital notwith- 
standing that at the date of the application the 
proceedings have been abandoned Ale the costs 
paid by the tenant for life . — Re Wilkie’s Settle- 
ment, Wade v. Wilkie, [1914] 1 Oh. 77 ; 83 L. .1. 
Ch. 174 ; 109 L. T. 927 ; 58 Sol. .To. 138. 


3013. Attempt by remainderman to restrain sale 
— Extra costs of tenant for life.] — A tenant for life 
of an estate in strict settlement had power to cut 
cei*tain timber Ac other trees, to sell the same Ac to 
apply the produce to his own use. In 1881 he 
contemplated a sale of the estate, but he was 
restrained from selling, either undt'r the power 
in the will or under that contained in Settled 
Land Act, by an injunction gnmted in an action 
brought by persons entitled in nmiainder. In 

1881 the action was dismissed with costs, Ac in 
1885 the tenant for life sold the estate under 
conditions of sale which stilted that the {>urchaser 
should in addition to the purchase-money pay for 
the timber according to a valuation. The tenant 
for life claimed to be paid the difference of his 
costs, as between party Ac party Ac solicitor Ac 
client, in the action which was dismissed i-^Held : 
the tenant for life was entitled, in defending the 
action which was dismissed with costs, to be paid 
bis extra costs of so much of the action ^ related 
to the exercise of the powers contained in Settled 
I^nd Act as incidental to the exercise of his power 
of sale under the provisions of Settled Land Act, 

1882 (c. 38). — Re I^lewellin, Llewellin v. 
Williams (1887), 37 Ch. D. 317 ; 57 L. J. Ch. 316 ; 
58 L. T. 152 ; 36 W. R. 347 ; 4 T. L. R. 170. 
Annotation : — Folld. Rc Smith’s S. E., [18911 3 Ch. 65. 

3014. Unsuccessful application for declaration of 
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8003 i. Action to determine tith — 
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Coats 03 between party <6* party .] — 
Hamilton v. Tighe, [1898J 1 I. R. 
123. ~IR. 


1. Coata of application for compenaa- 
Hon.]— Re Walsh's Trusts (1881), 7 
L. R. Ir. 654.— IR. 


DPP 
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Settlements. 


Seel* 1 . — Under Settled Land Acta: Svb’sect* 12 , B* 
C . ; fmb’sect, 13 . 

right to exercise powers .] — Be HoRNE'e Setti^ed 
Estate (1888), as reported in 39 Ch. D. 81 ; 87 
W. R. 09, C. A. 

Annolaiions : — Mentd. He CripH, Crip*? v. Todd (190fi), 95 
L. T. 865 ; Be GoodaU’s SettJmt., Fane v. GoodaU, [1909] 
1 Ch. 440 ; Be WagstafT’s S. K., [1909] 2 Ch. 201 ; Be 
Johnson, Cowley v. Public Trustee, [1915] 1 Ch. 436. 

Opposition of bin in Parliament by lunatic.] — 

See Lunatics, Vol. XXXIII., p. 216, No. 1215. 
Sce^ generally, Practice. 


C. Other Ecepenses 

See Settled Land Act, 1925 (c. 18), s. 73 (1) (xx). 

3016. Costs of sale.] — Sebright v. Thornton, 
[1885] W. N. 176. 

3016. Attempted sale.] — Settled property 

which had been put uj) for sale by auction by the 
tenant for life under Settled Land Act, 1882 
(c. 38), but withdrawn for want of any sufficient 
ofler. ha\ing been sold by private contract on the 
same day. On summons by the trustees for the 
decision of the ct. : — Held : one chai’ge, according 
to the scale set out in Part I. of Schedule I. of the 
General Order under Solicitors’ Remuneration Act, 
1881 (c. 44). was payable out of the purchase- 
money to the tenant for life’s solr. for conducting 
the sale, including the conditions of sale, & one 
charge for deducing the title <te comjdeting the 
conveyance, includmg the preparation ot the 
contract ; A the costs of the concurrence in the 
sale by the mtgccs. of the tenant for life, & a 
proper sum lor the auctioneer’s charges, weie 
also payable out ol the purchase-money. — Be 
Beck, Be CAiiTiNOTON Estate (1883), 24 Ch. I). 
608 ; 52 L, J. Ch. 815 ; 49 L. T. 95 ; 81 W. R. 910. 


AnnoUaions Cardigan v. Curzon-nowe (1888), 40 

Ch. D. 338. Refd. Be Peel’s fe. E,, [1910] 1 Cb. 389. 

3017. ,] — Where a tenant for life, 

ao’ting honestly <fe with due diligence in the exercise 
ol the powers conferred on him by Settled Land 
A(t, 1882 (c. 38), attempts to sell the settled 
land, but the sale is unsuccessful, the costs or 
tiiporjfefs piopcrly incuired by him in respect of 
biich attempted sale are payable out of capital 
money under Settled I^nd Act, 1882 (c. 38), 
s. 21 (X). 


Ipon an application by the tenant for life in 
such a case in reference to costs or e'xjienses so 
incurred, the ct., under sects. 40 (6), 47 & 55 (3), 
of the Act, has powau* to order that such costs or 
expenses be paid out of the property subject to 
the settlement, A raised by a charge on the settled 
land.— Re Smith’s Settled Estates, [1891] 3 Ch. 
65 ; 00 L. J. Ch. 613 ; 64 L. T. 821 ; 39 W. R. 
590 : 7 T. L. R. 517. 

3018. Auctioneer’s charges.] — Be Beck, 

Be Cartington Estate, No. 3016, ante. 

3019. Several persons constituting tenant 

for life — Separate soUcltors.] — Upon a sale of 
settled land by twenty-five persons, who together 
constituted the tenant for life for the purposes 
of Settled Land Act, 1882 (c. 38), all the vendors 
employed the same solr. to conduct the sale & to 
deduce title to the property, but four of them 
employed separate solrs. to peruse A complete 
on their behalf the conveyances to the purchasers : 

-Held : the costs incurred by these separate 
Solrs. must be paid out of the proceeds of sale. — 
Smith v, Lancaster, [1894] 3 Ch. 439 ; 63 

L. J. Ch. 842 ; 10 T. L. B. 666 ; avb nom. Be 
Smith, Smith v. I^ncaster, 71 L. T. 511 ; 43 
W. R. 17 ; 38 Sol. Jo. 680 ; 7 B. 465, C. A. 

vtr order.]— jFfe Budd, [1887] 

W. IN. 261. 


3021. Saie In iots.] — (1) In giving a direc- 
tion under Settled Land Act, 1882 (c. 38), s. 22 (2), 
the tenant for life is bound to act as a trustee. 

(2) The rule laid down in Cardigan v. Curzon^ 
Howe, No. 8025, post, that on a sale by a tenant 
for life under Settled I^and Act, 1882 (c. 38), 
the costs of obtaining the consent A concurrence 
of the mtgees. on his life estate ought not, as a 
general rule, to be paid out of capital moneys, 
applies as well where the capital moneys are in 
the hands of trustees as where they are in ct. 

(3) Where a tenant for life, who has sold under 
Settled Jjand Act, 1882 (c. 38), directs capital 
moneys in the hands of the trustees to be applied 
in payment of the costs, charges, A expenses of his 
solrs. in relation to the sale, the trustees are not 
bound to have such costs, charges, A expenses 
taxed, but are entitled to have an opportunity of 
considering their propriety, if satisfied may with- 
out taxation pay them out of capital moneys. 

(4) The same rule applies to the payment out 
of capital moneys of the costs of procuring the 
concurrence in the sale of the incumbrances on 
the fee. 

(6) Where property is offered by a tenant for 
life tor sale in lots the tenant for life is vendor in 
respect of each contract of sale into which he 
eventually enters, A in such a case it is competent 
to the vendor’s solr., who, before entering upon 
the business, has given tlie necessary notice under 
r. 6 of th(‘ General Order und(‘r Solicitors Remuner- 
ation Act, 1881 (c. 44), of his intention to charge 
the ordinary detailed charges A not the scale fee 
in the case of sales under a certain amount, to 
treat the sale of each lot as a separate transaction, 
A to charge his costs accordingly. — Be Peel’s 
(Sir lioBEHT) Settled Estates, [1910] 1 Ch. 389 ; 
79 I.. J. Ch. 283 ; 102 L. T. 67 ; 26 T. L. K. 227 ; 
54 Sol. Jo. 214. 

3022. Taxation.] — Be Peel’s (Sir Robert) 

Settled Estates, No. 3021, ante. 

3023. Costs Of procuring concurrence of mort- 
gagees in sale — Mortgage of life interest.] — Be 

Beck, Be Cartington Estate, No. 3016, ante. 

3024. .] — Sebright v. Thornton, 

[1885] W. N. 176. 

3025. .] — On a sale by a tenant for 

life under Settled Land Act, 1882 (c. 38), the costs 
of obtaining the consent A concurrence of mgtoes. 
of the life estaU', although they are costs incidental 
to the exercise of the statutory jiower of sale, 
ouglit not as a general nile to be paid out of capital 
money produced by the sale, though there may be 
special cases in which they can properly be so 
paid. — Cardigan v. Curzon-IIowe (1889), 41 
Ch. D. 375 ; 58 L. J. Ch. 436 ; 60 L. T. 723 ; 
37 W. R. 521 ; 5 T. L. R. 412, C.A. 

Annotation Consd. Be Teel’s S. E., [1910] 1 Ch. 389. 

3026. Purchase-money in hands of 

trustees or court.] — Be Peel’s (Sir Robert) 
Settled Estates, No. 3021, ante. 

3027. Taxation.] — Be Peel’s (Sir Robert) 

Settled Estates, No. 3021, ante. 

3028. Appointment of guardian — Proceedings by 
infant.]— Be Rudd, [1887] W. N. 251. 

3029. Costs of survey of estate preliminary to 
sale.] — Be Eyton’s Settled Estates, [ 1888] 
W. N. 254. 

3030. Costs of preparing scheme for Improve- 
ments.] — Be Stami^’ord’b (Lord) Settled Estates, 
No. 2714, ante. 

3031. Commission to estate agent — Procuring 
lease.] — The commission charged by an estate 
agent for procuring a lease of settled land for a 
tenant for life under Settled Land Act, 1882 
(c. 38), Is payable out of capital money arising 



Part XIII. — Statutory Powers in Relation to Settled Property. 771 


under the Act. — Re Mar yon Wilson’s Settled 
Estates, [1001] 1 Oh. 934; 70 L. J. Oh. 500; 
84 L. T. 708. 

Annotation : — Refd. Re . Leveson-Gower’s B. E., [1006] 2 

Ch. 95. 

3032. Short occupation lease.] — An 

estate agent’s commission for obtaining a tenant 
for a short occupation lease granted by the life 
tenant under Settled Land Act, 1882 (c. 38), 
is an income charge, & is not thrown on capital 
by s. 21 (x). — Re Leveson-Oower’s Settled 
Estate, [1905] 2 Oh. 95 ; 74 L. J. Oh. 540 ; 92 
L. T. 836 ; 53 W. 11. 524 ; 49 Sol. Jo. 482. 

3033. Fees of surveyors consulted as to sufil- 
clency of price offered — Sale by request of assignee 
of tenant for life.] — A tenant for life assigned his 
life interest in settled estates to an insurance co., 
& it was provided that he should receive an annuity 
out of the estates, which annuity was to be for- 
feited if he refused or neglected to exercise his 
powers under Settled Land Acts when reasonably 
requested to do so by the co. He also covenanted 
not to exercise his powers as tenant for life without 
the co.’s consent, & to do all things reasonably 
required by them in relation to the exercise of his 
powers. On being requested by the co. to sell a 
part of the settled estate he consulted surveyors 
as to the sufficiency of the price offered, & claimed 
that their fees were payable out of capital moneys : 
— Held : (1 ) those fees were incurred by the tenant 
for life in relation to the proposed exercise of his 
power of sale <fe on account of his position as a 
trustee for all parties entitled under the settlement, 
& were payable out of capital moneys ; (2) when 
the CO. required the tenant for life to exercise his 
powers in the future he was entitled to obtain 
proper advice, but he was not entitled to initiate 
a scheme for tlie exercise of his powers, ^ if, when 
asked to exercise his powers, he was afforded, at 
the expense of the estate, reasonable information 
& advice, that fact would have an important 
bearing upon the question whether further costs 
were properly incurred by him. — Re Hope, Table- 
ton V. Hope (1911), 28 T. L. K. 93. 

3034. Compensation to secure vacant possession.] 
— Settled land was about to be developed as a 
building estate, &; as a necessaiy preliminary 
to carrying out the approved scheme of improve- 
ments authorised by Settled Land Act, 1 882 
(c. 38), it was essential to obtain vacant posses- 
sion of a farm let to a yearly tenant, & forming 
an important part of the settled land in question. 
The tenancy was determined by notice & com- 
pensation was awarded to the tenant in respect 
of tenant right A improvements not coming 
within the First or Second Schedules to the 
Agricultural Holdings Act, 1908 (c. 28): — Held: 
neither imdcr Settled Land Act, 1882 (c. 38), 
e. 21 (iii) or (x), nor under s, 25 could payment of 
the compensation in question be allowed out of 
capital moneys in the hands of the trustees ; & 
to allow such an exx)enditure out of capital moneys 
would be entirely inconsistent with the whole 
purpose & scheme of the Settled Land Acts. — 
Re De La Warr’s (Earl) Cooden Beach Settled 
Estate, [1913] 1 Oh. 142 ; 82 L. J. Oh. 174 ; 107 
L. T. 07 J ; sub nom. Be Cooden Beach Estate, 
29 T. L. K. 30 ; 57 Sol. Jo. 42, 0. A. 

8035. Ascertainment & payment of duties.] — 
Where a tenant for life of settled estates has made 
various sales & granted leases of parts of the 
settled estate, &, incurred expenditure in the 
preparation of accounts, returns, & valuations 
necessary to enable the comrs. to assess the 
increment value duty payable on sales & the 
reversion duty payable on the determination of 


leases : — Held : the expenses incurred in the 
ascertainment & payment of duties so far as these 
expenses arose in respect of a transaction involving 
the exercise of any of the statutory powers con- 
ferred upon the limited owner, were expenses 
incidental to the exercise of these powers within 
Settled Land Act, 1882 (c. 38), s. 2 (x), & payable 
out of capital. Included in such cases would be 
the expenses incurred in respect of increment 
value duty, & of the reversion duty payable on 
the acceptance of a surrender of a lease ; but in 
causes where reversion duty became payable on the 
determination of a lease by effluxion of time the 
expenses would not come within s. 2 (x), & if the 
tenant for life desired to throw them upon the 
settled land he must exercise his statutory power 
of charging for that purpose . — Re Maryon- 
Wilson’b Settled Estates, Maryon-Wilson v. 
Du Cane, [1915] 1 Oh. 29 ; 84 L. J. (’h. 121 ; 112 
L. T. 111. 

Costs of petition for faculty.] — Sec EccLp:8r* 
astical Law, Vol. XIX., p. 360, No. 1781. 


Sub-sect. 13. — Compound Settlements. 


A, Nature of. 


Sec Settled Land Act, 1925 (c. 18), s. 1 (1). 

3036. Series of instruments forming one settle- 
ment — Instruments exercising powers of appoint- 
ment — Disentail & resettlement.] — (1) By in- 
dentures of settlement dated resijcctively in 1796, 
1826, 1863, & 1885, the A. family estates became 
limited in 1885 to the use of E., Marquis of A., 
for life, with remainder to uses {inter alia), to secure 
the payment of ceHain jointure rentcharges, &> 
then to the use of the present Marquis of A. for 
life, with remainders over. The first jointure was 
created under powers contained in the indentures 
of 1796 1826 ; the last jointure by the indenture 

of 1863 ; while the existing life estate was created 
by the indenture of 1885. Upon a sale by the 
tenant for life under the powers of Settled Land 
Act : — Held : the whole series of deeds constituted 
a “ settlement ” within Settled Land Act, 1882 
(c. 38), 8. 20, & consequently by virtue of that sect, 
the tenant for life had power to convey the estates 
freed & discharged from the jointure rontchai'ges ; 
the purchaser w^as not entitled to require the 
concurrence in the conveyance either of the 
jointresses or the trustees of the terms by which 
the jointures wore secured ; & upon payment of the 
purchase- money to trustees for the j)urposes of 
Settled Land Act of the settlement created by the 
series of instruments, the income of the invest- 
ments of such purchase-nioney would be applicable 
first in payment of the jointure rentcharges, as 
the income of the estates, if not sold, would have 


)een applicable. , 

(2) The Marquis of A. does not desire that the 
noney should bo paid into ct. there are at piesent 
lo trustees for the purposes of Settled I^and Acts 
except those nominated by the deed of July 16, 
.885. They are trustees only of the settlement 
ireated by that deed & are not trustees of the 
ettlement made by the deeds of 1863 & 1885, 
till less of that made by a series of instruments 
►Banning in 1796 & ending in 1885. I understand, 
Lowever, that they do not object to bo appointed 
uch trustees, & if so I am willing to appoint them 
n the present application (Stirling, J.). — Re 
LILB8BUBY (MARQUIS) & IVEAGII (LoRD), [1893] 
Ch. 345 ; 69 L. T. 101 ; 9 T. L. K. 324 ; 37 
tol. Jo. 326 ; 3 B. 440 : s^ih nom. Re Ailesdury 

D D D 2 
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Settlements. 


Sect, 1. — Under Settled Land Acts: Sub-sect. 13, A,] 

(Marquis) & Iveagh (Lord), Riddell v. Riddell, 
02 L. J. Ch. 713 ; 41 W. R. 014. 

Annotations : — As to (1) Expld. I>u Cano & Nettlefold ’s 
Contract, (1898] 2 Ch. 90. Apprvd. Mundy & lioper’n 
Contract, 1 1899] 1 Ch. 27'). Apld. rhillljnorc’B Estate, 
Phillimore v. Milnes, [1904] 2 Ch. 460 ; JVe Trafford’s 
J8. E., [1915] 1 Ch. 9. Rofd. Cope Ar Wadland’s Con- 
tract, [1919] 2 Ch. 370. As to (2) Refd. Stamford, Payne 
r. Stamford, [1896] 1 Ch. 288 ; Spencer’s S. E., [19031 
1 Ch. 75 ; Be Alinfirton A' L. C. C.’s Contract, [19271 2 
Ch. 253. Generallu, Refd. A.-G. v. Owen, A.-G. v. Conlson 
(1899), 68 L. J. Q. P. 779. 

3037. .] — Testator by his will 

made in 1828 gave his real estate to his grand- 
daughter for lier life, with remainder to her first 
other sons successively in tail male ; & he 

empowered her, cither before or after her marriage 
with any husband, by deed or will to appoint to 
such husband for his life, to take effect immediately 
after her decease, a yearly rentcharge not exceed- 
ing £000 to be charged on the devised property, 
with power to limit a term for securing the same ; 
ct also by deed or will to charge the property wdth 
])ortions for the younger childi'en of the grand- 
daughter to the extent of £10,000 with powder to 
limit a term for the raising & securing of the 
})ortions. After the death of testator the grand- 
daughter married throe times. By the settlement 
made on her first marriage, she exercised the 
power of charging the estates with portions for 
younger children, A limited a term of one hundred 
years to trustees for the purpose. By the settle- 
ment made on her second marriage, .she demised 
the property to trustees for ninety-nine years, if 
she should so long live, on t rust out of the income to 
raise an annual sum of £1,500 for her benefit, A 
then to pay the premiums on some policies of 
assurance on her own life, wdiich policies were 
thereby settled. She also charged the property 
with an annual rentcharge of £000 for the benefit 
of her second husband. By a settlement made 
after her third marriage she appointed a yearly 
rentcharge of £600 to her third husband during 
his life, if he should survive her, & limited to 
trustees a term of three hundred years from her 
own death to secure the rentcharge ; & by the 
same deed she demised the property to trustees for 
ninety-nine years if she should so long live, upon 
trust out of the income to pay £1,500 a year to her, 
& then to pay the premiums on some policies of 
assurance A subject as aforesaid to permit her third 
husband, during the joint lives of himself & her- 
.self, t/O receive the income. In 1860, the entail 
created by the will was barred <fe the property 
was resettled to such uses as the third husband, 
the wife her son by the first husband should 
appoint, & in default of appointment to the uses 
of testator’s will. By a settlement made in 1871 
on the marriage of the daughter of the grand- 
daughter by her second husband, the third hus- 
band & his wife demised part of the settled property 
to trustees for one hundred years from the date 
of the daughter’s marriage, if her mother should 
so long live, upon trust to raise out of the income 
two annual sums, to be held respectively on the 
trusts of a settlement of even date. In 1894 the 
ct. appointed two trustees for the pui’poses of 
Settled Land Act of the will of testator & the 
resettlement of 1866. The granddaughter & her 
third husband, as tenants for life, desired to sell 
part of the settled estates. The married daughter 
was still living : — Held : the will of original 
testator, the three settlements made by the grand- 
daughter, the deed of resettlement & the settle- 
ment made on the marriage of the daughter, 
together constituted the settlement of the estates, 
k in order that the tenants for life might be able 


to exercise the powers conferred by Settled Land 
Act, trustees for the purposes of the Act must be 
appointed of that compound settlement. The 
trustees appointed in 1894 were accordingly so 
appointed. — Tibbits’ Settled Estates, [1897] 
2 Ch. 149 ; 66 L. J. Ch. 660 ; 77 L. T. 88 ; 46 
W. R. 3 ; 41 Sol. Jo. 640. 

Annotations : — Distd. Be Du Cano & Nettlofold’a Contract, 

[1898] 2 Ch. 96 ; Be Keck be Hart’s Contract, [1898] 1 

Ch. 617. 

3038 . .] — Re Mundy Roper’s 

Contract, No. 3171, post. 

3039 . .] — Re Cornwallis- West 

& Munro's Contract, No. 3054, ante. 

3040 . Jointure & portions.] — Re 

Monckton’k Settlement, Monc^kton p. Caldeh, 
No. 2584, ante. 

3041 . Will charging annuities — Disentail & 

resettlement.] — (1) A disentailing deed executed 
by a tenant in tail in possession of settled land is 
not an “ assignment, by operation of law or other- 
wise, of his estate or interest under the settle- 
ment ” W’ithin Settled Land Act, 1882 (c. 38), 
s. 50 (1). 

(2) The words “ stands for the time being 
limited to or in trust for any persons by way of 
succession ” in s. 2 (1) of the Act of 1882 include 
the case of annuilies charged on the settled land 
followed by subseciuent limitations although not 
secured by any te'rm or trust. 

E. by his 'will, dated in 1889, devised certain 
freehold estates to tlie use of his son 8. for life 
from k after the decease of 8. to the use of his 
first k oihor sons successively, according lo theii* 
respective seniorities, in tail male with remainders 
over, k he charged his settled estatt*s with the 
payment of certain annuities, some of which were 
still subsisting. E. died in 1892. 8., the tenant for 

life, died in 1912, k his eldest son, W., thereupon 
became tenant in tail in possession of tlie settled 
estates on Apr. 8,1914. W. execut/cd a disentailing 
deed, which was duly enrolled, limiting the st^ttled 
estates to his own use in fee simple. On Apr. 17, 
1914, he executed a resettlement on his marriage 
of a part of the estates originally settled by the 
will to the use of himself for life with remainders 
over : — Reid : (3) W. having ceased to be tenant 
in tail of the estate's not comprised in the resettle- 
ment, could no longer exercise the powc'rs of a 
tenant for life in respect of them ; (4) as regarded 
the estates corniirised in the reset tlemc'nt, by 
reason of the subsistence of the annuities thf're was 
a compound settlement consisting of the wdll, the 
disentailing deed, k the resettlement, although 
there was no term limited to secure them nor any 
trust for their payment . — Re Trafford’s Settlei> 
Estates, [1915] 1 Ch. 9 ; 84 L. J. Ch. 351 ; 112 
L. T. 107. 

Anm)tations : — As to (2) N.P. Be AJington & L. C. C.’s Coii- 

trtwt. [1927] 2 Ch. 253. As to (3) Consd. Be Carnarvon’s 

Cheeterflold 8. E., Be Carnarvon’s, IJlg-hclero 8. E., [1927] 

1 Ch. 138. Refd, Be Gale’s S. E.. [1927] 1 Ch. 229. 

Generally, Refd. Be Monrkton’s Settliut., Monckton v. 

Caldor (1916), 115 L. T. 899. 

3042 . Settlement in exercise of power — 

Ultimate limitations declared by will.] — By a deed 
dated Aug. 3, 1880, certain real & leasehold pro- 
perty was assured to trustees upon trust for such 
persons as P. should by deed appoint. By deed 
dated Aug. 4, 1886, P. appointed that this property 
should be held upon trust for liimself for life, k 
subject thereto to pay certain annuities to five 
persons for their respective lives, k subject thereto 
in trust for P. absolutely. P. died in Feb. 1887, 
having by his will given his residuary estate, which 
included the interest he had retained in the pro- 
perty subject to the annuities, upon trusts equiva- 
lent to a strict settlement, under which pltf. was 



Part XIIL — Statutory Powers in Relation to Settled Property. 773 


tenant for life & his infant son tenant in tail in 
remainder : — Held : the deeds of Aug. 3 & 4, 1886, 
& the will formed a compound settlement under 
Settled Land Acts, & pltf., as tenant for life under 
this compound settlement, could sell the property 
discharged from the annuities. — Re Phillimore’s 
Estate, Piiillimore v, Milnes, [1904] 2 Ch. 460 ; 
73 L. J. Ch. 671 ; 91 L. T. 256 ; 52 W. R. 682 ; 
48 Sol. Jo. 640. 

Annotations : — Apld. Re Marshall’s Settlmt., Marshall v. 

Marshall, [1905] 2 Ch. 325 ; lie Trafford’s S. E.. [1915] 

1 Ch. 9. Gonsd. lie Carnarvon’s Chestcrfiold S. E., lie 

Carnarvon’s llighclere S. E., [1927] 1 Ch. 138. 

3043. Will creating original settlement — 

Disentail & conveyance on trust to sell — Inter- 
vening disentailing deed & resettlement.] — A 
tenant for life to whom under a resettlement a life 
estate is limited in restoration of his life estate 
under a preceding will, is for the purposes of 
Settled Land Act, 1925 (c. 18), a tenant for life 
under the original will ; &: as such can by virtue 
of sect. 22 (2) of the Act exercise not only 
the powers conferred upon him as tenant for life 
under the will but also any additional powers 
conferred on a tenant for life by the resettle- 
ment. Where therefor(' under the original Avill 
constituting a settlement, a subsequent dis- 
entailing deed, a resettlement, another disentailing 
deed, wliereby the tenant in remainder became 
tenant in fee simple in remainder, A a conveyance* 
of the re'inainder to trustees upon trust to sell 

hold the proceeds upon the trust of a deed 
of even date, being a settlement executed on the 
marriage of the remainderman, lands stand 
limited in trust for persons by w’ay of succession, 
all tht* aforesaid instruments constitute a com- 
pound settlement within Settled Land Act, 1925 
(c. 18), 8. 1, & by virtue of sect. 31 (1) the trustees 
of the settlement under the will, when api:)ointed 
for the purposes of the Act, become trustees of 
such compound settlement for tlie purposes of the 
Act & as such are the proper persons to execute* 
the principal vesting de(*d required by the second 
sched. para. 1, sub-para, 2 . — Re Ukadock's 
Settled Estates, [1926] Ch. 914 ; 95 L. J. Ch. 
364 ; 135 L. T. 370. 

Annotation : — CoDSd. lit Conley 8. E., [192(5] Ch. 725. 

3044. Resettlement pending sale.] 

— Re Leigh’s Setti.ed Estates, No. 2678, ante, 

3045. Settlements of several estates — First 

instrument the same in each case.] — S., by his will, 
made in 1873, settled his fr(*ehold lands in the 
county of S., liereinafL'r called the S. estates, to 
tlic use of J. for life, with remainder to such uses 
for the benefit of the cliildren or remoter issue of 
J . as F. should by deed or deeds or by will appoint, 
wdth remainders over in default of appointment. 

Testator died in 1878, & about the year 1910 
freehold lands at R., hereinafter called the R. 
estate, were purchased out of proceeds of sale of 
parts of the S. estates. The R. estate together 
with tlie remaining unsold parts of the S. estates 
& the capital moneys settled by the will of S. 
were appointed by J. in exercise of his power, as 
follows : (a) by deed dated Feb. 25, 1924, the R. 
estate was appointed to the use of his son B. for 
life, with remainders to B.’s sons & daughters in 
tail, with remainders over, wliich did not exhaust 
the fee simple ; (6) by a codicil to liis will, dated 
May 8, 1924, the property then remaining un- 
appointed which comprised the parts of the S. 
estates then remaining unsold & capital moneys 
were appointed upon limitations identical with 
those upon which the R. estate was settled by the 
deed of Feb. 25, 1924. The whole of the R. estate 
& parts of the S. estates settled by the codicil & 
specific parts of the capital moneys had, before 


those appointments, been charged under a deed 
dated June 23, 1913, by J. in exercise of his power 
of appointment, with a sum of £10,000 in favour 
of his daughter, & had by the same deed been 
demised to trustees for a term of years to secure 
that sum: — Held: (1) each of the estates was 
settled by a compound settlement consisting, in 
the case of the R. estate, of the will of S. & the deed 
of appointment of Feb. 25, 1924, & in the case of 
the S. estates of the will of S., Ac the codicil of J. 
notwithstanding that the first instrument in each 
case was the same ; (2) the trustees of the will 
of 8., who were trustees of the settlement there- 
under for the pui*poses of Settled Land Act, 1925 
(c. 18), were by vii*tue of s. 31 of that Act, trustees 
for those puri) 08 es of each of the compound settle- 
ments ; (3) by force of s. 91 (1) (ii), as “ trustees 
of the settlement of the aggregate estate for all 
the purposes of the Act,” they had power, at the 
direction of B., the tenant for life, to discharge the 
£10,000, w'hicli was charged upon the whole of the 
R. estate Ac on part of the S. estate out of capital 
moneys, whether already charged or not, in 
exoneration of those estates ; (4) no order of the 
ct. w^as required, because both settlements were 
w'lthout tlie pi’ovisions of s. 91 (2), the lands com- 
prised in neither settlem(*nt being subject to a 
charge lo wiiich tlie lands in the other settlement 
were not subject ; (5) the transaction being one 
W’hich was “ otheiwise authorised by the Act,” 
no order of the ct. was required under s. 64 of the 
Act ; (6) the trustees of the compound settlements 
were the proper persons to execute vesting deeds 
in favour of B., the tenant for life, of the settled 
lands respectively comprised in those settle- 
ments. — Re Syimons, Symons- Jeune v, Bunbury, 
[1927] 1 Ch. 344 ; 96 L. J. Ch. 220 ; 136 L. T. 
441. 

3046. Effect of trust for sale — Under Law 

of Property Act, 1925 (c. 18), sched. I.] — Tliree 
vendors to whom land had been conveyed in 1924 
in fee simple as tenants in common subject to but 
witli an indemnity against a jointure rentcharge, 
charged thereon on other lands in 1869, con- 
tracted in 1026 to sell tlu* same land subject to the 
rentcliargo but wdtli the benefit of the indemnity, 
Ac propo.sed to convey the same as being the persons 
in whom the land “ not being settled land ” bad 
vested as joint tenants upon the statutory trusts 
by virtue of the transitional provisions of para. 1 (2) 
of Part IV., sched. I., of Law of Proijerty Act, 
1925 (c. 18). 

The purchaser took the objection that by reason 
of the rentcharge the land became settled land on 
Jan. 1, 1926, witliin sect. 1 (1 ) (v) of Settled Land 
Act, 1925 (c. 18), Ac that para. 1 (3), A not para. 
1 (2) of Part IV., sched. I., of Law of Property 
Act, 1925 (c. 18), applied, that the land was 
vested, not in the vendors, but in the other persons 
or person specified in para. 1 (3) : — Held : (1) in 
sched. I., Part IV., of Law of Property Act, 1925 
(c. 18), para. 1 (2), & para. 1 (3) constituted 
alternative provisions, the former applying to 
land wldch was not, & the latter to land which 
was, settled land under the law existing previously 
to the commencement of the Act ; (2) inasmuch 
as the rights of the jointress were undisturbed by 
the sale, she was not a person int erested in the land 
within Ijaw of Property Act, 1925 (c. 18), s. 35, 
whose incumbrance would attach to the net pro- 
ceeds of sale, & the vendors, th(‘refore, were not 
bound to exercise the statutory powders of a tenant 
for life vested in them by sect. 28 of the same Act 
so as to convey free from the rentcharge, even if 
they could do so as trustees of a compound settle- 
ment, which was doubtful, & that even if the land 
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Sect, 1 , — Under Settled Land Acta: Svb-aect, IS, ^4.., 

B . (fcr C.3 

were held from & after Jan. 1, 1926, under a com- 
pound settlement, they could, in the circum- 
stances of this case, convey subject to the rent- 
charge by virtue of Law of Property (Amendment) 
Act, 1926 (c. 11), s. 1 ; (3) the land in question, 
“ not being settled land,” vested by virtue of 
para. 1 (2) of Part IV. of sched. I. of Law of 
Pi'operty Act, 1925 (c. 20), in the vendors as joint 
tenants upon the statutory trusts, & they had 
shown a good title according to the contract. 

Qu. : whether tlie documents creating the rent- 
charge could be coupled with the statutory trust 
for sale under Law of Property Act, 1925, sched. I., 
Part IV., para. 1 (2) so as to form a compound 
settlement within s. 1 of Settled Land Act, 1925 
(c. 18), especially in view of sub-sect. 7, added to 
that sect, by Law of Ih’operty (Amendment) Act, 
1920 (c. 11 ). — Re Pyder A; Steadman’s Contract, 
[1927j 2 Oh. 02 ; 90 I.. J. Ch. 388 ; 137 L. T. 281 ; 
43 T. I.. R. 578 ; 71 Sol. Jo. 45] , 0. A. 

Annotations : -As to (1) Consd. Rc Pedloy, Wallace v. Wal- 
lace, [11127 1 2 Ch. 1(58. As to (ID Refd. lie Alingtou & 

L. C. C.’s Contract, [1927] 2 Ch. 253. 

3047. .J — lender the will of testator 

who died in 1888 an estate was settled on A. for 
life, with I'emainder to his first & other sons in 
tail, with power to A. to jointure charge i)or(ion8. 
In 1901 A., on his marriage, appointed by deed 
a jointure rentcliargo to his wife, if she survived 
liim, without power of anticipation, &, subject 
thereto, he charged the land with payment of 
certain portions to the younger children of the 
marriage, & limited to trustees a term of a 
tliousand yearn from his death to support tlie 
portions charge. There was one younger cliild 
only, A: he was an infant on Jan, 1, 1926. A.’s 
elder son 13. disentailed in 1924, k two further deeds 
were executed in that year. By one, A. k. B, k 
A.’s wife, notwithstanding her restraint on 
anticipation k the trustees of the portions t('rm, 
who had no power to release their term, conveyed 
the land to trustees on trust at A.’s request to sell 
the same. Tlie trusts of the proceeds of sale were 
declared by a second deed, the income being pay- 
able during A.’s life in each year, as to the iirst 
£500 to A., as to the surplus up to a specified sum 
to B., &; as to the balance to A. Provision w’^as 
also made for A.’s wife <fc the younger children : — 
Held: (1) notwithstanding the trust for sale, on 
the coming into operation of Law of I^roperty 
Act, 1925 (c. 20), k Settled Land Act, 1925 (c. 18), 
the land was settled land under a compound settle- 
ment constituted by the will, the deed of 1901, k 
the three deeds of 1924 ; (2) A. was the sole tenant 
for life ; (3) so long as the land remained so settled 
no order appointing or approving the trustees 
for sale would affect the position. — Re Parker’s 
Settled Estates, Parker v, Parker, [1928] 

1 Ch. 247 ; 138 L. T. 360 ; 71 Sol. Jo. 981. 

3048. Disposition by reference to trusts of 

other estate — Will settling property on limitation of 
earlier will.] — VTiere estates were settled by one 
will on the limitations k trusts of an earlier will 
of some other person, such earlier will did not form 
part of a compound settlement, consisting of the 
later will, a subsequent disentailing deed k a 
resettlement. — Re Adair, Adair v. Treiierne 
( 1927), 71 Sol. Jo. 844. 

3049. Trusts not set out at length.] — 

Re Shelton’s Setti>ed Estates, [1928] W. N. 27. 

3050. Original settlement at an end — No in- 


terests or charges prior to settlement.] — By liis 
will dated in 1891 testator appointed trustees, k 
empowered his wife by deed, will, or codicil to 
appoint as she might think fit all or any part of liis 
property, k in default he gave all liis freehold 
estates to the use of his wife for life, with remainder 
to the use of G. for life, with divers remainders 
over ; k testator empowered his trustees to sell 
any part of his freehold estates thereinbefore given. 
Testator died in 1891, k by her will his widow 
appointed G, her sole ex or., k in exercise of her 
power of appointment appointed the real estate 
devised by her husband’s will to the use of G. for 
life with remainder to the use of his first & every 
other son successively in tail male, with remainders 
over. Testatrix died in 1892. In 1912 G., in 
exercise of his powers as tenant for life in possession, 
contracted to sell part of the settled estate. The 
purchaser objected that, there being no trustees 
for the purposes of Settled Land Acts, the vendor 
could not make a good title : — Held : the general 
powder of appointment having been fully exercised 
by the widow, there was a resettlement of the 
estate, & there being no existing interest s or charges 
having priority over that resettlement, the original 
settlement created by testator’s will was at an end, 
k consequently there were no trustees having a 
power of sale, k trustees for the purposes of Settled 
Land Acts of the widow’s will must be appointed. — 
Re Gordon k Adams’ Contract, Re I*ritchard’s 
Settled Estate, [1914] 1 Ch. 110; 83 L. J. Ch. 
172 ; 109 L. T. 725 ; 58 Sol. Jo. 67, C. A. 

B, Co-Existing Settlements, 

3051. General rule.] — Re Du Cane k Nettle- 
fold’s Contract, No. 2842, ante, 

3052. .] — Re Mundy k Roper’s Contract, 

No. 3171, post. 

3053. .| — Rc WiM HORNE (Lord) k 

Browne’s Contract, No. 2845, ante. 

3054. Restoration of life estate on resettlement — 
Exercise of powers under compound settlement.] — 
In 1850 lands stood limited under a will to the 
use of A. for life witli remainder to his first k other 
sons successively in tail male. In 1872 A. upon 
his marriage k in ex(‘reisp of a jiower given by the 
will by di‘ed charged the lands witli a jointure 
in favour of his wife. Be also created mtges. on 
his life estate. In 1895 A. k his only son by a 
disentailing assurance conveyed the lands to 
such uses as A. k his son should by deed jointly 
appoint ; & by a deed of even date they appointed 
the lands to the use of A. for life “ in restoration 
k continuation of bis former life estate under the 
will,” with remainder to the son in fee simple, k 
by this deed trustees were appointed for the pur- 
poses of Settled Laud Acts. A., as tenant for 
life under the i'esettlem(*nt of 1895, contracted to 
sell part of the lands, the jointress k mtgees. 
being willing to concur k release their interests 
in the conveyance to the purchaser : — Held : A.’s 
life estate under the will was still subsisting ; 
the will, jointure deed, disentailing assurance, k 
resettlement together constituted one compound 
settlement of which there were no trustees for the 
purposes of the Settled Land Acts, k therefore 
A. could not make a good title. 

It seems clear that the settlement within the 
meaning of the Settled Land Acts — the only settle- 
ment in short under which the vendor is able to 
exercise his statutory power of sale — must be the 
compound settlement (Farwell, J.). — Re Corn- 
wallib-Wkst k Munro’s Contract, [1903] 2 Ch. 
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160 ; 72 L. J. Ch. 499 ; 88 L. T. 351 ; 61 W. R. 
602 ; 47 Sol. Jo. 418. 

Annotations : — Distd. Re Wimbome & Browne's Contract, 
U904] 1 Ch. 537. Consd. Re Constable’s S. E., [19191 1 
Oh. 178. Refd. Re Meeklng, Meeklng v. Meeklng, [1922] 
2 Ch. 623 ; Parr v. A.-G., [1926] A. O. 239. 

3055. ,] — At the date of a disentail- 

ing deed lands were settled by a will to the use of 
G. for life, with remainder to his son C. in tail 
male. In 1895 G., under powers in the will, 
appointed a jointure to his wife & portions for his 
younger children. In July, 1912, G. & C. dis- 
entailed the estate by a deed by which it was 
conveyed, subject to charges & incumbrances Sc 
^ G.’s life estate to such uses as G. Sc G. should 
jointly appoint, Sc in default of appointment to 
the uses Sc upon the trusts of the will. In Oct. 
1912, a deed of resettlement was executed by 
G., C., & the trustees, by which the property was 
appointed Sc conveyed, subject to the mtges. on 
the inlieritance & the same jointure Sc portions, 
to such uses & subject to such powers Sc provi- 
sions as G. Sc 0. should jointly appoint. Sc subject 
to any such appointment to the use of G. for life 
“in restoration Sc by way of confirmation of” 
his life estate under the will Sc all powers of 
jointuring Sc charging portions 6c all other statu- 
tory powers annexed to or exercisable during the 
continuance of that life estate^, Sc so that they 
might be exercisable with the same overreacliing 
effect as if the disentailing deed Sc the deed of 
appointment had not been executed, with re- 
mainder to the use of 0. for life with remainder 
to the use of his sons successively in tail male. 
This deed also declared that the persons or person 
who should for tlie time being be constituted or 
be the tenant for life of the settlement under 
Settled Land Acts might exercise over the settled 
lands certain specified powers by way of exten- 
sion or enlargement of the powers <te provisions 
of those Acts as if conferred thereby, the facts 
being admittedly indistinguishable from those in 
He Coniwallis-West efc Mvnro's Contract, No. 3054, 
ante : — Held: (1) G. was tenant for life under the 
resettlement of the property thereby settled, Sc as 
such could exercise over that property the powers 
by Settled Land Acts, 1882 to 1890, Sc by the re- 
settlement conferred on a person for the time being 
tenant for life witliin the meaning of those Acts. 

(2) The object of inserting the clause contain- 
ing the words “ in restoration Sc by way of con- 
fimiation ” of a previous life estate was to keep 
alive the powers incident to the estate & conferred 
on the tenant for life by the original instrument. 
Such a clause showed an intention to keep alive 
the old powers, but was ineffectual to restore 
the original life estate when the operative words 
of the deed were sufTicient to pass it. Alexander 
V. Mills, No. 2396, ante, showed that it was unneces- 
sary to restore the old life estate in order to keep 
alive the powers. If & so far as Re (Cornwallis- 
West iSc Muyiro's Contract, No. 3054, an/c, determined 
that the vendor in that case was tenant for life 
under the will Sc not under the resettlement. Sc 
that he could not, as tenant for life under the 
resettlement with concurrence of the jointress Sc 
mtgees. joining to release their interests, convey 
the property in fee to a puichaser, that decision 
was erroneous. — Re Constable’s Settled Es- 
tates, [1919] 1 Oh. 178 ; 88 L. J. Ch. 89 ; 120 
L. T. 326 ; 35 T. L. R. 144 ; 63 Sol. Jo. 136, C. A. 
Annotations : — As to (1) Consd. Re Meeking, Meeklng v. 

Meeklng, [1922] 2 Ch. 523 ; Parr v. A.-G., [1926] A. O. 

239. As to (2) Apld. Re Cope & Wadland’s Contract, 

[1919] 2 Ch. 37G. I 


3056. Exercise of powers under resettle- 

ment.] — Re Counwallis-West Sc Munro’s Con- 
tract, No. 3054, ante, 

3057. .] — Re Constable’s Settled 

Estates, No. 3055, ante. 

3058. .] — Re Cradock’s Settled 

Estates, No. 304.S, ante. 

3059. Exercise of powers under original 

settlement.] — Re Constable’s Settled Estates, 
No. 3055, ante. 

3060. No portions or jointure existing 

thereunder.] — Re Cope Sc Wadland’s Contract, 
No. 3118, post. 

3061. Including additional powers of 

resettlement.] — Re Cradock’s Settled Estates, 
No. 3043, ante. 

.] — See Settled Land Act, 1925 (c. 18), 

s. 22 (2). 

3062. Original settlement still subsisting — In 
respect of jointure & charges — Original life interest 
not restored — Powers of life tenant under original 
settlement.] — Re Wimborne (Lord) Sc Browne’s 
Contract, No. 2845, ante. 

Effect of assignment of life interest.] — See Part 
XIll., Sect. 1, sub-sect. 2, B., ante. 

C. Settlements to same Uses by different 
Instrnnu’yits. 

See Settled Land Act, 1925 (c. 18), s. 91. 

3063. Whether compound settlement effected — 
Will & deed — Limitations almost identical.] — J^nd 
was dc'visod by will on limitations in strict s^'ttle- 

' merit. 'I’estator also by a deed declared that 
the trustees, to wliom he had transferred a money 
fund, should hold it on trust to lay it out in the 
purchase of land, wliicli was to be settled on 
limitations identical with those of tlie will, except 
that two terms of years were interposed. The 
trusts of these two terms had become satisfied. 
The powers conferred by the two instruments 
were not pj*ecis(4y the same. The same persons 
were trustees of both the will Sc the deed. Upon 
the application of the tenant for life in possession 
under both instruments : — Held : although the 
limitations of tlie one instrument were not de- 
clared by reference to tliose of the other, but each 
set of limitations was stated independently, the 
principle of Re Mundy's Settled Estates, [ 1891 ] 1 Ch. 
399, applied, & the will Sc the deed constituted 
one compound settlement, so that capital money 
arising under the deed could be applied in paying 
the cost of improvements executed upon land 
devised by the will, — Re Byng’s Settled 
Estates, [1892] 2 Ch. 219 ; 61 L. J. Oli. 511 ; 66 
L. T. 754 ; 40 W. R. 457. 

Annotations: — Consd. Re Monson’s S. E., [1898] 1 CIi. 427. 

Apld. Re Stafford’s Settlmt. & Will, Gerard r. Stafford, 

[1901] 2 Ch. 72. Consd. Re Coull’s S. E., [1905] 1 Ch. 712. 

3064. Identical limitations.] — The 

tenant for life of estate A., which was unin- 
cumbered, settled estate B., subject to a mtge., 
upon trusts, which in the events which happened 
were identical with those upon which estate A. 
was settled. The mtgee. of estate B. ha\ang given 
notice requiring payment off of the mtge., the 
tenant for life took out a summons asking for a 
declaration that he had power to raise the sum 
required by a mtge. of both estates : — Held : 
the tenant for life had power to raise the sum 
required by a mtge. of both estates. — Re Mon- 
son’s (Lord) Settled Estates, [1898] 1 Ch. 
427 ; 67 L. J. Ch. 176 ; 78 L. T. 225 ; 46 W. R. 
330 ; 14 T. L. R. 247 ; 42 Sol. Jo. 289. 

Annotation .*~Consd. Rs CouU’s S. E., [1905] 1 Ch, 712. 


PART XIII. SECT, 1. SUB-SECT. 13.— 0. 

n. Whether compound seitlenunt effected .] — Black v. Watson (1841), 3 Dunl. (Ct. of Sees.) 522 ; 10 r ac. Coll. 508. — SCOT. 



Settlements. 


776 


Sect, 1. — Under Settled Lund Acts: Sx/h-seci, 13, C., 
7). & E,; siib-secia, 14 15. Sect. 2. Part 

XIV, Sect. 1 .1 

3065. .] — Ee Coull’s Settled 

Estates, No. 3] 29, x>ost. 

Application ol capital moneys — Improvements.] 
— See IjANd Improvement, Vol. XXX., pp. 287- 
292, Nos. 135-185. 

Discharge of Incumbrances.] — See Nos. 

2800-2802, ante. 

D. Effect of Derivative Settlements and Assign- 
merit of TAfe Tenancy, 

See Settled Land Act, 1925 (c. 18), s. 104. 

3066. Effect of derivative settlement — Powers 
under original settlement — Derivative settlement by 
persons in remainder.] — Be Knowles’ Settled 
Estates, No. 3100, post. 

3067. .] — Be Du Cane & Nettle- 

fold’s Contract, No. 2842, ante. 

3068. Effect of assignment of life interest — In 
consideration of marriage — Or as part of family 
arrangement — Proposed sale by tenant for life.] — 
Be Du Cane k Npjtti.epold’s Contract, No. 2842, 
ante. 

.] — Sec, aho, Part XIII., Sect. 1, sub- 

sect. 2, ante. 

3069. Jointure charges — Not charges on estate of 
tenant for life.] — Be Keck & Hart’s Contract, 
No. 2958, ante. 

E, Appointment of Tncsiees. 

Sec Pai*t XIV., Sect. 2, post. 


Sub-sect. 14. — Vesting Deeds. 

See Settled Land Act, 1925 (c. 18), ss. 4, 5, 7, 
9, 13. sched. II., para. 1. 

3070. Expression includes vesting deeds — 
Different parcels of settled land in separate deeds.] — 

Interpretation Act, 1889 (c. 03), s. 1, provides 
that m every Act passed after 1850, unless the 
tontrary intention appears, words in the singular 
shall include the plural. As no contrary intention 
appears in Settled Land Act, 1925 (c. 18), the 
expression “ \esting deed” includes vesting 
de(‘ds, k therefore, in the case of a settlement 
subsisting at the date of the commemcernent of 
tlu* Act, it is not n(‘cessary that the whole of the 
settled land should be comxjrised in one single 
principal vesting deed. Diflerent parcels of the 
settled land may be comprised in separate prin- 
cipal vesting deeds. No vesting deed is required 
in respect of capital moneys subsisting at the 
date of the commencement of the Act. The Act 
only contc-mplates a vesting deed in respect of 
land, k capital moneys are not land within the 
Act. — Be Clayton’s Settled Estates, [1920] 
Ch. 279 ; 95 L. J. Ch. 109 ; 134 L. T. 568 ; 70 
Sol. Jo. 427. 

3071. Necessity for — Not for capital moneys.] — 

Be Ci^YTON’s Settled Estates, No. 3070, ante. 

3072. Legal tenant in tail in possession — 

Remainders over — No overriding trusts or incum- 
brances.]— On Dec. 16, 1925, deft. A. became 
entitled to settled estates as adult legal tc^naiit in 
tail in possession, with remainders over, but with- 
out any overriding trusts or incumbrances. On 


Jan. 1, 1920, when the new property legislation 
came into force, he automatically became estate 
owner, holding the legal fee simple in trust for 
himself as equitable tenant in tail with remainders 
over, but still without any overriding trusts or 
incumbrances : — Held : if he barred his equitable 
entail, & so put an end to the settlement, he could 
make a valid disposition of the property as abso- 
lute legal owner in fee simple, without first obt/ain- 
ing a vesting deed pursuant to Settled Ijand Act, 
1925 (c. 18), s. 13, which sect., having regard to 
sect. 112, sub-sect. 2, applies only to dispositions 
under that Act. — Be Alefounder’s Will Trusts, 
Adnams V . Alefounder, [1927] 1 Ch. 300 ; 96 
L. .T. Ch. 264 ; 137 L. T. 16 ; 71 Sol. Jo. 123. 

3073. Right to have executed — Tenant for life 
under Settled Land Act, 1884 (c. 18), s. 7 — Other- 
wise entitled under Settled Land Act, 1925 (c. 18), 
s. 20 (1) (vili).] — Be Leigh’s Settled Estates, 
No. 2078, ante. 

3074. Compound settlement — Execution by trus- 
tees of original will — Settled Land Act, 1925 (c. 18), 
Schedule II., 1 (2).] — Be Cradock’s Settled 
Estates, No. 3043, ante. 


Sub-sect. 15. — Protection of Purchasers and 

Persons dealing with Tenant for Life. 

Sec Settled Land Act. 1925 (c. 18), s. 110. 

3075. Lease at insufficient rent — Mala fldes— 
Lessee party to transactions.] — Sutherland 
(Dowager Duchess) v. Sutherland (Duke), No. 
2887, ante. 

3076. Assignee for value not 

protected.] — Be TIandman k Wilcox’s Contract, 
No. 2902, ante. 

3077. Shifting of incumbrance — Exoneration of 
land sold from rentcharge.] — Be Strafford (Earl) 
k Maples, No. 2907, ante. 

3078. Sale at undervalue — Whether sufficient by 
itself to Invalidate sale.] — In the case of a sale by 
a tenant for life under Settled Land Act, the more 
fact that the juirchaser has acquired the property 
at an undervalue is not, by itself, suffickmt to 
invalidate the sale. If he lias acted in good faith 
he is protected by Settled Land Act, 1882 (c. 38), 
s. 54, k he is not bound to inquire whether the 
tenant for life or the trustees have had the pro- 
l)crty valued. 

The tenant for life of a freehold public-house 
which was let to a firm of brewers at a rent of 
£03 for a term of which there were twelve years 
to iTin, sold the x>roperty, subject to the lease, for 
£2,000. Immediately after tlio sale the purcliaser 
contracted to resell the property for £3,000 to the 
brewers, to whom it had i^reviously been offered 
for £2,750, but in vain. The remainderman 
brought an action to set aside the sale on the 
ground that the best price had’ not been obtained. 
There was no evidence that the purchaser had 
acted otherwise than in good faith : — Held : he 
was protected by Settled liand Act, 1882 (c. 38), 
s. 54. — Hurrellv. Ihttlejohn, [1904] 1 Ch. 689 ; 
73 L. J. Ch. 287 ; 90 L. T. 200 ; 20 T. L. R. 
198. 

3079. Purchaser not bound to Inquire.] — 

Hurkell V . LiTrLEJOiiN, No. 3078, ante . 

Assignment of life interest by tenant for 
life — Protection of purchaser under exercise ol 
statutory powers.] — See Nos. 2721-2727, ante. 


PART XIII. SECT. 1, SUB-SECT. 13.— D. 

o. Joirdure charges.] — lie Meade’s Settled Estates, [1897] 1 I. II. 121. — IR. 

p. .] — Re Hayes’ Settled Estates, [1907] 1 I. B. 88. — IR. 
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Sect. 2.— UNDER STATUTES OTHER THAN 
SETTLED LAND ACTS. 

Purchase under compulsory powers.] — See 

Compulsory Purchase op IjANb, Vol. XI., pp. 
93 et scq. 

Improvement under Improvement of Lands Acts.] 

— See Land Improvement, Vol. XXX., pp. 281, 
282, Nos. 62-G7. 


Judicial powers over estate of lunatic.] — See 

Lunatics, Vol. XXXIII., pp. 189-230. 

Settlements of property in connection with 
matrimonial causes.] — See Husband & Wife, Vol. 
XXVII., pp. 614-533. 

Property of Infant.] — See Infants, Vol. 
XXVIII., pp. 181-215. 


Part XIV. — Trustees of Settlements. 


Sect. 1.— WHO ARE TRUSTEES FOR PURPOSE 
OF SETTLED LAND ACTS. 

See Settled Land Act, 1925 (c. 18), ss. 30-33. 

3080. Existing trustees of settlement — With 
power of sale — Power to vary investments.]— By 

settlement (a), executed upon the marriage of 
A. & B., it was declared that the trustees C. & M. 
should stand pohS(*ssed of money upon tnist that 
they A; the survivor of them, his exors., adminis- 
trators, & assigns, sliould continue the money 
on the present investments, or with tlie consent 
in waiting of A. A B. or th(‘ survivor, 6c after the 
death of the survivor then of the proiier authority 
of such trustees or trustee, to sell transfer th(‘ 
securities A lay out A invest the proceeds, with 
power from time to time with such consent as 
aforesaid to vary the securities. All after- 
acquired property, both real A personal, to be 
assured A settled upon the same trusts, etc., as 
the principal sum. Bower to appoint now tru.stees, 
A to maintain, enlarge, or diminish the original 
number ; ev(‘r new trustee* to have tlie power, 
etc., of the trustee in whose place he w^as appoinU‘d. 
By settlement (?>), executed upon the marriage 
of r. A H., the sister of B., it was declared tliat 
the trustees M. A N. should stand possessed of 
money upon trust to continue same upon its 
then present security, or with the consent in 
writing of C. A 1). or the survivor, A alter tlie 
death ()f the survivor, of the prop(*r authority 
of such truste(‘s or trustee, to call in the principal 
money A again lay out same in their or his names 
or name upon the securities thcrt*in mentioned, 
with powder for the trustees or trustee for tlie time 
being with such consent or at siudi discretion as 
afoiH'said to alt(‘r, v^ary, A transpose the stocks, 
funds, or investments to be from time to time 
made under the authority of the aforesaid power 
in any other stocks, etc., of the nature or descrip- 
tion contemplated by the trust for investment. 
Covenant to settle after-acquired property similar 
in terms to that in settlement {a). M. had died, 
A three new trustees of settlement («) had been 
appointed by A. A B. N. w^as the sole pri'sent 
trustee of settlement {h). Real estate had de- 
scended during their coverture upon B. A T). as 
coheiresses in undivided moieties. A contract for 
the sale of this real estate having been entered 
into by A. A B. A C. A D. as vendors. Upon 
summons under Vendor A Purchaser Act, 1874 
(c. 78): — Held: under the express power con- 
tained in settlement (a), A the implied power in 
settlement (6), the existing trustees of both settle- 
ments had full power within Settled Land Act, 


1882 (c. 38), s. 2 (8), to act as trustees under the 
Act, A it was not necessary to apply to the ct. 
under Settled I^and Act, 1882 (c. 38), s. 38, for 
the appointmc*nt of new truste(‘s for the purposes 
of the Act. 

In the second settlement there is only one trustee 
surviving, but power is given to the trustees or 
trustee to act, A to receive A give receipts for 
capital given to him by the settlem(*nt. I cannot 
doubt, therefore, that this surviving trustee comes 
within the exception to Setth*d Land Act, 1882 
(c. 38), s. 39 (1) ... A the exception to sect. 
45 (2) (Bacon, V.-C .). — Ee Garnett Orme A 
Hargreaves’ Uonthact (1883), 25 Ch. D. 595 ; 
53 L. J. (Ti. 190 ; 40 T.. T. 055 ; 32 W. R. 313. 
Annotations: — Refd. lie Gent A Eason’s Contract, [1905] 

1 Ch. 38G ; Re Johnson’s S. E. (1913), 57 Sol. Jo. 717. 

3081. .] — Under a marriage settle- 

ment the ti‘usle(*s w^ere directed to stand possc'ssed 
of certain S(*heduled shares, stock, A st‘curities 
upon tru.st at any time, with the usual consents, 
to sell the same A invest the iiroceeds in v^arious 
invcstiiumts, including “ the imrchase of freehold 
ground rents,” wdth pow’er from time to time “ to 
v^ary or transfer such stocks, iunds, shari's or 
securities into or for others of thi‘ same or a lik(‘ 
natui*e.” The trustees purchased freehold ground 
rents, A in 1901 tlie tenant for life under the 
settlement^ agrecal to sell the same. The pur- 
chasers objected to the title on the ground that 
the trustees were not trustees lor the purpos(*s of 
Settled Land Acts : Held : the w ord “ securiti(*s ” 
in this s(‘ttlemcnt meant anything to be purchased 
under the power, A, having regard to the power, 
to vary A transfer the “ sc‘curities,” the trustees 
had power to S(‘ll the ground rents, A were con- 
sequently trust e(*s for the purposes of Settled 
Land Acts . — Re Tapp A London A India Docks 
Co.’s Contract (1905), 71 L. J. Ch. 523 ; 92 
L. T. 829. 

3082. Power must be general .] — Uc 

Coull’s Settled Estates, No. 3129, post 

3083. With consent of tenant for life 

— Whether power extends to sale of heirlooms.]— 

C., who was tenant for life under his father’s will 
of lai-ge estates, desiring to exorcise the power given 
by Settled Land Act to sell certain heii'looms 
given by the will, applied for the appointment of 
trustees for the purposes of the Act. The trustees 
of the will had a power of sale under the will, 
but only with the consent of the tenant for life ; 
the power of sale did not extend to the heiilooms : 
— Held : the trustees of the will were “ trustees 
with power of sale of settled land ” wdtliin Settled 


PART XIV. SECT. 1. 

q. Existing trustees of settlement — 
With power of sale — Power exercisahle 
only hy concurrence of person whose 
consent camwt he dbUiined.'l — ^'mstees 


having a power of sale, which can only 
bo exorcisod with the concurrence of 
a person whoso consent cannot be 
obtained aro not trustees within the 
Dtoanlofi: of Settled Land Act, 1882. 


In such cases, if a sale ho desirable, it 
is expedient to appoint such persons 
as trustees for the purposes of the Act. 
— Re Johnstone’s Settlement (1886), 
17 L. R. Ir. 172.— IR. 
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Sect, 1. — Who are irvsteea for purpose of Settled 
Land Acts, Sect. 2 : Sub-sects. 1 ^ 2.] 

Land Act, 1882 (c. 38), s. 2 (8), though the power 
was only exercisable with the consent of the tenant 
for life, & were also trustees to receive notices 
under the Act with respect to the heirlooms, 
though their power of sale only extended to the 
land, therefore it was unnecessary t/o appoint 
trustees. — CoNSTAUiJh] r. Constable (1880), 32 
Ch. D. 233 ; 55 L. J. Ch. 191 ; 51 L. T. 008 ; 3^ 
W. 11. 470. 

3084. Exercisable after death of 

tenant for life.l — 7iV Cox A: Seadon’s Contract 
(1891), 91 L. T. Jo. 211. 

Annotation FoUd. He Jackson’s S. E., [1902] 1 Ch. 258. 

3085. .1 — lie Nieuwenhuys 

(1892), 43 Sol. Jo. 320. 

Annotation: — Dbtd. lie Jackson’s S. E., [1902] 1 Ch. 258. 

3086. .] — A tenant for life of 

settled land 'which is subject to a trust for sale 
exercisfible after his death can be a trustee of the 
settlement for the purposes ot Settled Land Acts. 

Testator gave his wife a life interest in an 
estate ^ appoinled her another trustees of 
the estate with a trust for sale exercisable after 
her death Held : they uere trustees for the 
purposes of Settled Land Acts, — He Jackson’s 
Settled Estate, [1902] 1 Ch. 258 ; 71 L. J. Ch. 
154 ; 85 L. T. 025 ; 60 W. R. 235 ; 18 T. L. R. 
108 ; 46 Sol. Jo. 136. 

Annotation .—FoUd. lie Davieb 6c Kentu’ Contract, [1910] 

2 Ch. 35, 

3087. Exercisable after death of 

trustee.] — He Earp (1899), cited in [1902] 1 Ch. ' 
at p. 260. 

Annotation Folld. He Jackson’s H. E., [1902] 1 Ch. 258. 

3088. Of land “comprised In settle- 

ment ” — Land subsequently purchased.] —M., who 
died in 1885, by will devised land to trustees upon 
trust for S. for life, then for his eldest son for life, 

afterwards upon trusts corresponding to a strict 
settlement. He gave all his personal estate to the 
same trustees uiion trust to invest in land, to be 
conveyed to them upon the same trusts as the land 
devised, lie gave the trustees a power of sale over 
all the land except his mansion house &: lands in the 
same parish. The trust(‘cs liad invested part of 
the personal estate in the purchase of lands which 
were conveyed to them upon the trusts of the will. 
They had afterwards sold all the lands originally 
comprised in the will other than those excepted 
from the power of sale. The equitable tenant for 
life had entered into a contract for the sale of the 
mansion house : — Held : the purchased lands 
were “ comprised in the settlement, subject 
to the same limitations, as the land agreed to be 
sold ” within Settled Land Act, 1890 (c. 69), 

8. 16 (1), & the trustees were trustees for the 
purposes of Settled Land Acts. — He Moore, 
Moore v. Bigmj, [1906] 1 Ch. 789 ; 75 L. J. Ch. 
342 ; 95 L. T. 521 ; 54 W. R. 434 ; 22 T. L. R. 
342 ; 50 Sol. Jo. 310. 

3089. Trustees of term — With power to 

raise money by any reasonable means.] — He 

Carne’8 Settled Estates, No. 2647, ante, 

3090. Trustees appointed by Irish court — 

Land subsequently acquired In England.] — The 

vendor contracted to sell land in England under a 
contract fixing the commencement of title in 1 874 

stating that lie was selling as tenant for life 
under his statutory power under Settled Land 
Acts, The settlement in question was a compound 
settlement created by several instruments, some 
of which, includ^ a will mode in 1836, were 
dated or made prior to the time fixed for the com- 
mencement of title, & the last of which was a 


resettlement made in 1902. The vendor liad, 
however, voluntarily furnished an abstract of all 
the earlier documents constituting the compound 
settlement except the will of 1836, which was 
recited in one of these documents dated in 1860. 
The compound settlement originally compri^d 
land in Ireland alone, & by an order of the High 
Ct. of Justice in Ireland, made in 1908, the pre- 
sent trustees were appointed trustees of the com- 
pound si'ttlement for the purposes of 8etUed Land 
Acts. In 1910 the land in England, the subject 
of the contract, was conveyed to the trustees & 
their heirs to the uses, upon the trusts, & subject 
to tlio powers, charges, & provisions to, upon, 
& subject to which under the compound sc^ttlc- 
ment the freehold lands therein comprised stood 
limited. The conveyance contained a statement 
to the effect that the purchase was made at th<* 
direction of the tenant for life out of capital 
moneys in the hands of the trustees arising under 
the compound settlement : — Held : under the 
I order of the Ct. in Ireland the trustees were in 
the position of trustees of the settlement for the 
purposes of Settled Land Acts in relation to the 
subsequently acquired land in England without 
being reappointed by the Ct. in England. — He 
Arran (Earl) Knowlesden k Cheer’s Con- 
tract, [1912] 2 Ch. 141 ; 81 L. J. Ch. 517 ; 106 
L. T. 758. 

AnnoUitioji : — Mentd. He Cbartorib, ChtutciiH v. Konyon, 

[1917] 2 Cli. 257. 

3091. Tenant for life.] — He Nieuwenhuys 

(1892), 43 Sol. Jo. 326. 

Annotation : — Dbtd. He Jackfeou’a S. E., [1902] 1 Cb. 258. 

3092. .] — (1) Testator devisi‘d Ills real 

estate to trustees upon trust to i)ay the income^ 
to liis three children, A, in the events which 
haj^pened, to tlie sui'vivors A survivor of them for 
theii* lives, with power for any child to apiJoint 
by will a life interest to liis or lier wife or husband, 
k directed that upon the dcatli of 1 he last survivor 
of all liis cliildren & any husband or wife to whom 
an appointment Jiad been made, his trustees 
should sell his real estate k divide th(' ])roceeds 
equally betweem all his grandchildren thim living. 
No appointment had been made to any husband 
or wife' not born in testator’s lifetime. One child 
died without issue', k the other two had become 
trustees of the will as well as tenants for life ; 
they had sold part of testator’s estate in 1898 as 
tenants for life, exercising the statutory power, 
k hael also r(*ccived the purcli<"i8e-money as 
trustees : — Held ; the tenants for life were good 
trustees for the pui’poses of Settled Land Acts. 

(2) Where a tenant for life sc'lls settled land 
by virtue of ScJtled l^and Acts, the exercise 
of the statutory power overreaches a mtge. by 
a remainderman, k his concurrence in the con- 
veyance is not necessary . — Re Davies k Kent’s 
Contract, [1910] 2 Ch. 36 ; 79 L. J. Ch. 680 ; 
102 L. T. 622, C.A. 

Annotation: — As to (1) Re!d. lie Johnson’s S. E. (1013), 

57 Sol. Jo. 717. 

3093. With conditional power of sale.] — 

Re Johnson’s Settled Estates, No. 2800, ante. 

3094. Personal representatives of testator.] — 
Re Shelton’s Settled Estates, [1928] W. N. 27. 

Trustees of compound settlement.]— Sect. 2, 
sub-sect. 3, post. 


Sect. 2.— APPOINTMENT. 

Sub-sect. 1. — In General. 

See Settled Land Act, 1926 (c. 18), ss. 30, 84. 35 ; 
Trustee Act, 1925 (c. 19), s. 64 ; <&: generally ^ 
Trusts & Trustees. 
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8095. Who should be represented at hearing ot 
application — Persons entitled In remainder.] — 

Practice Note, [1921] W. N. 222. 

8096. EiTect of order— Interests of infant not 
prejudiced.] — The interest of an infant, as one of 
the next of kin of liis father, in land which formerly 
belonged to a partnership of which the father was 
a member, & has been retained by the admini- 
strator in specie, is settled land within Settled 
Land Act, 1882 (c. 38), s. 59, so as to enable the ct. 
under sect. 38, to appoint trustees to exercise the 
powers conferred by the Act. The order appoint- 
ing new trustees will, however, be made without 
prejudice to any question as to the interests of 
the infants.— iee Wells (1883), 48 L. T. 859 ; 31 
W. R. 764. 

3097. Where separate settlements created 

by one Instrument.] — Re Skerritt’s Estatp:, 
[1899] W. N. 240. 

3098. .] — Re Ogle’s Setixp:i) Estates, 

No. 2572, anic. 

Necessity for appointment— For purpose of sale.] 

- — See Part XTIl., Sect. 1, sub-sect. 5, B., ante. 

For purpose of leasing.] — See Part XIII., 

Sect. 1, sub-sect, C, B {a), ante. 


Sub-sect. 2. — Who may be Appoiisted. 

See Settled Land Act, 1925 (c. 18), ss. 30, 34, 
35 ; Tmstee Act, 1925 (c. 19), s. 64 ; &, generally. 
Trusts. 

3099. Appointee must be indifferent — To protect 
Interest of remaindermen.] — In appointing trustees 
under Settled Land Act, 1882 (c. 38), the ct. will 
be most careful to ])rotect the interest of remainder- 
men, so far as possible, by appointing indifferent 
persons as trustees, & will not, if it can be helped, 
appoint a tenant for life of the settled property 
to be a tmstee . — Re IIarrop’s Trusts (1883), 24 
Vh. D. 717 ; 53 L. J. Ch. 137 ; 48 L. T. 937. 
Amwtations : — Consd. Temiicst v. Camo>s (1888), 58 L. T. 

221. Eeld. lie Wright’s Trustn (1888) 24 Ch. 1). (>62; 

Xte Wootton’8 Estate, [1890] W. N. 158. 

3100. Two appointees must be Independent — Not 
nearly related to each other.] — (1) When a com- 
plete settlement of land has been made, A 
derivative settlements have been afterwards made 
by persons who take interests, not yet in possession, 
under the original settlement, the original settle- 
ment alone is the settlement for the purposes of 
Settled Land Act. 

(2) The ct. will not in general appoint as trustees 
of a settlement for the purposes of the Act two 
persons who are near relatives to each other. 
There ought to be two independent trustees. — 
Re Knowles’ Settled Estates (1884), 27 Ch. B. 
707 ; 54 L. .T. Ch. 264 ; 51 L. T. 655 ; 33 W. R. .364. 
Annotation A 3 to (1) Re!d. He Du Cano & Nettlefold ’b 

Contract, [1898] 2 Ch. 96. 

3101. Tenant for life.] — Rc Harrop’s Trusts, 
No. 3099, ante. 

3102. .] — Re Price’s Settlement, ri883] 

W. N. 202. 

Annotation : — Refd. Re Truboc’s Trusts, [1892] 3 Ch. 55. 

3103. Existing trustees of settlement — Subject to 
affidavits of fitness.] — iieSTONELEY’s Will (1883), 
27 Sol. .To. 664. 

3104. .] — Re Morgan, No. 2621, ante. 


3105. .]— Nicholas, [1894] W. N. 106. 

3106. Solicitor to tenant for life.] — J., by his 

will, devised an estate to trustees upon tmst to 
receive & pay the rents to his grandson for life, 
& after his decease to sell & to stand possessed of 
the moneys for all the grandson’s children. The 
tenant for life was upwards of seventy years of 
age, &; a widower. He had one child only, a 
daughter, A she & her husband in July, 1880, 
contracted to sell her reversion in the estate to 
pltf. Settled Land Act, 1882 (c. 38), came into 
operation in Jan. 1883, & the tenant for life at the 
end of that month advertised the estate for sale 


under the jiowers of Settled Land Act, 1882 (c. 38). 

brought an action for an injunction to restrain 
the tenant for life from st'lling ; to restrain the 
other defts., devisees of tlie legal estate under the 
will of the survivor of trustees of J.’s will appointed 
by the ct., from executing any assurance of the 
estate, & on motion for that purpose : — Held : 
(1) the tenant for life had power under Settled 
Land Act, 1882 (c. 38), to sell the fee simple A 
inheritance of the iuoi)erty if he should comply 
with the i^ro visions of Settled Land Act, 1882 
(c. 38) ; (2) there were no trustees to whom he 
could, under Settled Land Act, 1882 (c. 38), 
s. 45, give notice ; A an injunction was granted to 
restrain him from selling until trustees had been 
properly appointed for tlie purposes of Settled 
Land Act, 1882 (c. 38) ; (3) pltf. was entitled to be 
served wdili any summons for the appointment of 
new trustees, A pltf. objecting, deft.’s solr. 
ought not to be appointed. -Wheelwright v. 
Walker (1883), 23 (^h. D. 752 ; 52 L. J. Ch. 271 ; 

48 L. T. 70 ; 31 W. R. 363 ; suh nom. Re Walker’s 
Trusts, 48 L. T. 632 ; 31 W. R. 716 ; subsequent 
proceed biqs, 48 L. T. 8()7. 

Annotations : — As to (1) Refd. Rc Diclcin A Kclsall’s Contract 

[1908] 1 Ch. 213. As to (2) Apld. Rc Fisher & Graze- 

brook’s Contract, [1898] 2 Ch. C60. Refd. Mogridgo v. 

Clapp, [1892] 3 Cli. 382. 

3107. .] — Testator devised his real estate 

to tlie use of G. A W. in tee upon trusts in strict 
settlement, A bequeathed to them his residuary 
personal estate upon trust to invest it in the pur- 
chase of land to be conveyed to them upon the 
same trusts. Tlie will contcained no power of sale. 
W. was the famil> solr , a person of good position A 
high cliaracter, A after the death of testator he 
acted as solr. to the trustees A also to tlie tenant 
for life. The tenant for life being desirous of 
selling part of tlie estates under the powers of 
Settled Land Act, applied to the ct. to appoint 
G. A W. trustees for the purposes of the Act : — 
Held : W. ought not to be appointed, for that 
although he was in all other respects a most 
proper person, his being solr. to the tenant for 
life made him unsuitable for an office the duties 
of whicli I’cquired him to check the proceedings 
of the tenant for life. — Re Kemp’s Seitled 
Estates (1883), 24 Ch. D. 485 ; 52 L. J. Ch. 950 ; 

49 L. T. 231 : 31 W. R. 930, V. A. 


innotations : — Consd. & Expld. Re Stamford, 

Stamford, [1896] 1 Cli. 288. Refd. Re hay’s S. E.( 1884). 
25 Cb. D. 464 ; Re Spencer’s &. E., [1903] 1 Ch. To , 
Re Cotter, Jennings v. Nyc, [1915] 1 Ch. 307. 

3108. .] — It is the rule of the ct. not to 

ippoint as trustee of a settlement for the pur- 
loses of Settled Land Act, the person who is solr. 
o the tenant for life under the settlement, nor to 


PART XIV. SECT. 2. SUB-SECT. 1. 

V. Separate settUtnents created hy 
one insimnient — Separate applications 
necesaawA — ^WTiei*e application is made 
under ^ttlod Estates 8c Settled Land 
Acts, 1915, 8. 97, tor the appoint- 
ment as trustee of the settlement of 
the same trustee oo. in respect of two 


separate settlements omated by the I 
will, there being two separate appets. j 
& the persons who are boneflcially 
interested in the two cases being 
different, although the ultimate re- 
mainderman may possibly be the 
same, there ought to bo separate 
appUoatlons in regard to the respective 
settlements. — Re Field’s Settle- 


ments, [1925] V. L. R. 143 ; 31 

Ar^s L. R. 141. — AUS. 

PART XIV. SECT. 2, SUB-SECT. 2. 

3104 i. Existing trustees of settlement. ] 
— Re Belfast Improvement Acts, 
Kot p. Reid, [1898] 1 I. R. 1 ; 50 
I. L. T 171.— -IR. 



780 


Settlements. 


Sect 2, — Appointment: Svb-eecU.^ 

sanction such an api)ointment ; but that rule of 
practice does not prevent a tenant for life who is 
the donee of the power of appointment of new 
trustees from so exercising the power, & the ct. 
will not declare such an appointment invalid merely 
because tJie person appointed is solr. to the tenant 
for life. — lie 8ta:mfokd (Eaio.), Payne v. Stam- 
ford, [1890] 1 Ch. 288; 05 L. J. Ch. 134; 73 
Ij. T. 559 ; 44 W. R. 249 ; 12 T. L. R. 78 ; 40 
Sol. Jo. 114. 

Annotations : — Distd. lie Spencer’s S. E., [1903] 1 Ch. 75. 

Apld. He Cotter, Jennin^ v. Nyo, [1915] 1 Ch. 307. 

3109. .] — Be Spencer’s Settled Estates^ 

No. 3124. post, 

3110. Persons resident abroad — Acting under 
invalid appointment.! — All the persons interested 
under a settlement of land in Wales, some of whom 
were infants, were resident in America. The 
settlement contained a power of sale exercisable 
by the trustees with the consent of the tenant for 
life. All tlie tmstees were dead, 6i the power of 
appointing new trustees was vested by the settle- 
ment in tlie heir of the last surviving trustee, who 
could not be lound. All the ccstuis que trust 
presented a i)etition asking for the appointment as 
trustees of three persons, of whom two were 
re.sident in Ameiica A had been acting as trustees 
of the settlement under an invalid appointment, A 
the third, L., w lu) w as in this country, had collected 
the rents as tlieir agent at a I'cmuneration, the 
continuance of which the ct. was asked to authorise. 
No other i>crsoiis could be found to act as trustees, 
A E. would not act wuthout remuneration : — Held : 
under t he ch’cumstances the three proposed trustees 
might be appointed A the remuneration allow’ed, 
subject, how’cver, to tlie production by E. of evi- 
dence as to the number A nature of the tenancies 
A the propiiety of the prtjposed remuneration, 

A to an undeitaking by the trustees who were out 
of the jmisdiction that in case of the deatli of E. 
they would not appoint any one out of the juris- 
diction without the leiiv e of the ct. — lie Freeman’h 
SKITLE^IENT Trusts (1S87), 37 ('h. E. 118; 57 
E. J. Ch. 100 ; 57 L. T. 798 ; 30 W, R. 71. 

3111. .1 — Where an infant domiciled in 

Au.stralia was entitled under a will to a small 
share of leal propeity in this countr> wdiich the 
co-owners proposed to sell, A in order to elTectuate 
the sale of the infant’s inteiest it was necessary to 
apply to the ct. foi* the appointment of trustees 
under Settled Eand Act, 1882 (c. 38), the ct., 
upon proof that the .sale was for the Ruielit of 
the infant, appointed two peisons domiciled in 
Australia trustees of the .settlement effected by 
the will for the puiposes of the Act.— He Simp.son, 
Re Whitc hurch, [1897] 1 (’h. 250 ; Of) E. J. Eh. 
100 ; 70 E. T. 131 ; 45 W. R. 277 ; 11 Sol. Jo. 
210, r. A. 

3112. Agent of trustees — Collector of rents on 
commission,! — Re Ekeeman’8 Sei'tlemfjnt 
Trusts, No. 3110, ante, 

3113. Nominee of tenant for life.! — W illi a^is 
V. Jenkins, No. 2058, ante. 

3114. —J—Re Nicholas, [1894] W. N. 105. 

3115. Public Trustee.]— /ilc Eeslte’s Hasbop 
Estates, No. 3132, po<^t. 


8116. Scottish settlement.] — It is not com- 

petent to the Public Trustee to accept the trustee- 
ship of any settlement other than an English one. 

Where, therefore, the trustees of a marriage 
contract, which, when executed, was in form A 
substance a Scottish settlement, desired to appoint 
the I’ublic Trustee to be sole trustee of the settle- 
ment, on the ground that the matrimonial domicil, 
the present trustees, the beneficiaries, A the trust 
investments were all English ; — Held : the settle- 
ment stiU remained a Scottish settlement to be 
construed according to Scottish law, A there was 
no statutory power enabling the Public Trustee to 
accept the trusteeship of what was a foreign settle- 
ment . — Re IIkwhtt’s SETTi.EiiiENT, Hewitt V. 
Hewitt, [1915] 1 Ch. 228 ; 84 L. J. Ch. 358 ; 112 
E. T. 287 ; 31 T. L. R. 81 ; 59 Sol. Jo. 177. 

Compound settlement.] — See Sub-sect. 3, post 


SuH-sECT. 3 .— Compound Settlements. 

See Settled Eand Act, 1925 (c. 18), ss. 31-33, 91 ; 
Law of Property Amendment Act, 1920 (c. 11), 
sched. 

3117. Necessity for appointment of trustees.] — 

Re Du Cane A Nettlefold’s Contract, No. 2812, 
a)de, 

3118. Where trustees of original settlement 

existing.] — Where there has been a settlement of 
land on a tenant for life A a tenant in tail in 
remainder. A they have concui’J’od in executing 
a disentailing assurance, conveying their estates 
to a grantee to uses, A limiting to themselves a 
joint power of a])poiiitm(‘nt, A limiting the settled 
land, in d(*fault of appointment, to tlie use of the 
tenant for life in restoration of his former life estate 
A of the i)()W'ers annexed thereto, with remainder 
over, the tenant for life can sell tlie land under 
Settled Land Acts A make title thereto as tenant 
for life under the oiiginal settlement, A can reipiire 
the purchase-money to be paid to tlie persons 
appointed by the original instrument of settlement 
to be the trustees of ilie settlement thereby 
made for tlie pui^ioses of those Acts ; A it is not 
necessary for tlie tmstees of the compound settb*- 
ment, consisting of the original settbmient A the 
disentailing ^issurance, to be appointed. Tliis is 
the case, notwithstanding tin* judgment of th(‘ 
(’t. of Appeal, Re Constable's Settled Estates, No. 
3055, ante, that words in a deed jiuriiorting to 
restore a life estate thereby or previously paited 
witli are themselves inelTectual actually to give 
back to the tenant for life the very same estate lie 
originally had. 

Inasmueli as, under Settled Land Act, 1882 
(t*. 38), s. 50, the powers under that Act of a tenant 
for life are not capable of assigmiient or release, 
A remain exen isable by him notwithstanding any 
assignment of his life estate, it follow^s that in the 
above case the original “ settlement,” as deli nod 
in that Act, is not brought to an end by the tenant 
for life so conveying away his life estate, but con- 
tinues to subsist 80 long ns the powers given by the 
Act Uj the tenant for life under tliat settlement 
remain exercisable, notwithstanding that no 
portion charged under that settlement may remain 


^ Hrrsony abroad.] - 

>v heiv cKlatcH in England be Irclaii 
were devised upon bimlliar liinitatioi 
be all the pCf-iorKs he iielicially interests 
roHided In England, the ct. appolnte 
as truHtecH of the Irinh EHtaPjH for tl 
pini^oHCH of .Settled Land Act, 1881 
two per^iiH who had been appointe 
by the Clmacery Division in Englan 
trustees of the English estates, for tl 


I)urpofieH of the Act, notwithstand- 
ing their residence in England. — lie 
Mabkrley’h Hkitled Estate (1887), 
19 L. U. Ir. 341. —IR. 

3115 i. Pxiblic I'riiHtee,] — He Ali- 
DAaii's Estai-e, [1914] 1 1. K. 5.— IR. 

t. Trustee company — Appointment as 
sole trustee — Where tvx) trustees at 


will already appointed Irj/ iesiator.] — 
The ct. has iiower, imder Settled 
EHtat<‘H & Settled Lands Act, 1916, 
s. 97, to appoint a tinsU^e co. as solo 
trustee of the settlement, although the 
testator has appoint od two trustees of 
tho will by wiilch the settlement is 
constituted . — He Jones’ Sktilement, 
(19261 V. L. K. 369 ; 48 A. L. T 38 ; 
11926J Aigufl L. 11. 323.— AUS. 
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to be raised & no rentcharge thereby created con- . 
tinues payable. — Re Cope & Wadland’s Con- I 
TRACT, [1919J 2 Ch. 376 ; 88 L. J. Ch. 489 ; 122 
L. T. 166. 

Annotation FoUd. Re Curwen & I^rame’s Contract, [1924] 

1 Ch. 681. 

3119. ,] — By a settlement made in 

1892, land was settled to the use of trustees 
upon certain trusts during the life of C., with 
remainder to his first & other sons successively 
in tail, with power for him by deed or will to 
appoint the rents & profits to any wife surviving 
him for her life ; & trustees were appointed of 
the settlement for the purposes of Settled Land 
Acts. By deed poll C., on his marriage, exercised 
that power & appointed that the settled land 
should upon liis death remain to the use of the 
trustees of the settlement during the life of his 
wife upon trust to pay the rents & profits thereof 
to her. The appointor died in 1897, & his widow 

his eldest son, the first tenant in tail, joined in 
disentailing the settled land & conveyed the same 
to uses for raising certain charges, & subject 
thereto, to the use of the settlement trustees 
dming the life of the widow in restoration of the 
estaU" limited to them by the deed of apijointment, 
with all powers annexed to such (‘state or vested in 
them or the widow during the continuance there- 
of, with remainder to the eldest son in fee simple. 
On the sale of part of the settled land by th(‘ widow, 
as tenant for life under Settled Land Acts, the 
purchasers raised an objection to the title on tlie 
ground that there were no truste<*s for the purposes 
of tliose Acts of the compound settlement con- 
sisting of all three deeds, or at any rate of the 
settlement created by the original settlem<‘nt A 
the deed of appointment : — Held : the land stood 
limited in trust for persons by way of succession 
under or by virtue of a deed, namely, the settle- 
ment of Sept. 5, 1802, within Settled Land Act, 
1882 (c. 38), s. 2 (1) ; &, as there existed trustees 
of that settlement for the purposes of Settlt‘d Land 
Acts, it was not necessary to have trustees for 
those jiurposes of either of the compound settle- 
ments aforesaid, &, consequently, the ])urc]iasers’ 
objection to the title failed. — Re Lurwen A 
Frames’ Funtrapt, [1924] 1 Ch, ,581 ; 03 L. ,T. Ch. 
200 ; 131 L. T. 220 ; 68 Sol. .To. 450. 

For purpose of sale by tenant for life.] — 

Sec Part XTII., Sect. 1, sub-S(*ct. 5, B., ofite. 

3120. Who are trustees under Settled Land Act 
— Trustees of single Instrument In series.] — Re 
Aile.sbury (Marquis) A Iveagh (Loud), No. ,3036, 
anie. 

3121. Trustees of original settlement — 

Where declaration In vesting deed.] — Re Aling- 
TON (Lord) A London County Council’s Con 
TRACT, No. 2506, arife. 

3122. Where reference to previous 

Instrument.] — Re Adair, Adair v. Treherne 
(1927), 71 Sol. Jo. 844. 

3123. Different settlements on same limita- 

tions — Same persons trustees of both settlements — 
Trustees for aggregate estate.] — Re Symons, 
Symons-Jeune V . Bunbury% No. 3045, ante, 

-.] — See, generally. Sect. 1, anie. 

3124. Who may be appointed — Trustees of 
original settlement.!— (1) A compound settlement 
consisted C)f a settlement made in 1863 A a 
disentailing deed A a resettlement made in 1898. 
The resettlement deed contained a declaration 
that the trustees of it should be trustees of the 
compound settlement for the purposes of Settled 
Land Acts. A jointress A portioners, whose 
interests arose imder the settlement of 1863 A 
were outstanding, were not parties to the re- 


settlement deed : — Held : the trustees of the 
resettlement deed were not validly appointed 
trustees of the compound settlement. Semhle : if 
all the persons interested under the settlement had 
been parties to the resettlement deed, the declara- 
tion of appointment would have been effectual. 

(2) The trustees purported to be appointed 
were the existing trustees of the original settlement, 
one being the tenant for life’s solr. The ct., being 
asked to appoint trustees of the compound settle- 
ment, declined to appoint the tenant for life’s 
solr. to be one, in accordance with the ordinary 
rule that it will not, in the absence of special 
reason, appoint the tenant for life’s solr. to bo a 
trustee of the settlement . — Re Spencer’s Settled 
Estates, [1003] 1 Ch. 75 ; 88 L. T. 159 ; 51 W. K. 
262 ; auh nom. Re Hammond Spencer’s Settled 
Estates, 72 \j. Ch. 50. 

Annotation : — As to (1) Distd. Re SpcaiTnan S. E., [190G] 

2 Ch. 502. 

3125. .]- — Tjimiied owners with joint 

absolute dominion over th(‘ estates compris(‘d in a 
strict settlement, e.g., tlie life tenant A tenant in 
iail male in immetliate remainder of estates 
unfettered by any charges or powers of charging, 
can resettle th(‘ estates as they please, A if they 
choose to keep the original settlement alive by a 
sufficient partial I'cstoration of the subsisting uses, 
trusts A powers, they can appoint Settled Land 
Act trustees of the compound s(‘ttkm(‘nt con- 
stituted by the s(‘ttlemerit and reset tl (mi ent. — 
Re Spearman Settled Estates, [1906] 2 Ch. 
502 ; 75 L. J. Ch. 829 ; 95 L. T. 605. 

Annotation : — Expld. Re Cope Sz A\'a(l]and’s Contract, [1910] 

2 Ch. 37C. 

3126. ,\~Re Cradock’s Settled 

Estates, No. 3043, anie. 

3127. Trustees declared In resettlement 

deed — Where all interested persons not parties.]— 

Re Spencer’s Settled Estates, No. 3124, anie. 

3128. .] — Re Spearman Setit^ed 

Estates, No. 3125, anie. 

3129. Trustees of subsequent Instrument.]-^- 

Testator by his v ill dated in 1870 devised a resi- 
dential estate in S(‘ttlemcnt. In the midst of 
A surrounded by the estate A n(‘ar to tlie mansion 
house there was a smaller j)roperty wliich belonged 
to other persons. The t(‘nant for life under the 
will purchased this property for £7,800. A liaving 
mortgaged it for £7,000, himself providing the 
balance, he by deed in 1901 settled it on the 
subsisting uses of the will, but subject to the mtge. 
A to repayment to lumself of his costs, charges, 
A expenses arising out of the tr.ansaelKm. It was 
prov’ed that the a(‘quisition of this additional 
property was most desirable A beneficial. Neither 
in the will nor in tlie deed of 1 904 was any general 
power of sale conferred on the trustees of tlmse 
instruments, but the deed contained a jiroviso 
that the trustees thereof should liave power, by 
sale or mtge. of the property thereby assured, 
to raise the amount of the costs, charges, A 
expenses above referred to. The tenant for lif(* 
appli(‘d to the ct. for its sanction to liis raising the 
amount of the incumbrance A costs, charges, A 
expenses by a mtge. of the entirety of the estate, 
A that the trustees of the deed of 1904 might be 
appointed trustees for the purposes of Settleci 
Land Acts of the settlement created by the will 
A the deed of 1904 :-~TIeld : (1) the trustees of the 
deed of 1904 ought to be appointed trustees of 
the compound settlement for the jnirposes of 
Settled Land Acts, as otherwise there would be 
no one to whom notice could be properly A 
adequately given und(‘r Settled Land Act, 1882 
(c. 38), 8. 45 (1); (2) the proviso contained in the 
deed of 1904 had not the effect of making the 
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Sect. 2. — Appomtment : Suh secfe, 3 <S^ 4.. Sects, 3 
d: 4. Part XV,] 

trustees of that instrument trustees for the 
purposes of Settled Land Acts, as those Acts 
contemplated trustees having a general & not 
a limited power, tliat is, a power exercisable at 
any time for any purpose, & not a power 
exercisable in a contingency & for a partictilar 
purpose. — Be Louix’s Settled Estates. [1905] 
1 Ch. 712 ; 74 L. J. Ch, 878 ; 92 L. T. 016 ; 53 
W. K. 504. 

-.] — See, generally, Sub-sect. 2, ante. 


Sub-sect. 4. — Appointment of New Trustees. 
See Settled Land Act, 1925 (c. 18), as. 34, 35 ; 
generally, Trttsts & Trustees. 

3130. Necessity for application to court — Original 
trustees appointed by court.] — Where trustees of a 
settlement for tlie purjioses of Settled Land 
Acts have been appointed by the ct., & one of 
them is desirous of retiring, it is doubtful whether 
the continuing trustee can appoint a new tiustee 
in his place under Conveyancing Act, 1881 (c. 41), 
s. 31, & it is prop(^r for application to be made to 
the ct. to appoint a new trustee under Settled 
Land Act, 1882 (c. 38), s. 38. — Be Wilcock (1887), 

34 Ch. D. 508 ; 56 L. J. Ch. 757 ; 56 L. T. 629 ; 

35 W. R. 450. 

3131. Notice of application to court — Service as 
“ trustees.”] — Be Leggett's Settlement, [1920] 
W. N. 212. 

Appointment under power in instrument.] — 

Sec Trusts &■ Trustees. 


Sect. 3.— NUMBER. 

See Settled Land Act, 1925 (c. 18), s. 94 (1) ; 
Trustee Act, 1925 (c. 19), s. 41, generally. Trusts 
& Trustees. 

3132. Authority to appoint sole trustee — In spite 
of contrary direction by settlor .J — Tlie ct. has 
exjiress jurisdiction under Ihiblic Trustee Act, 
1906 (c. 65), 8. 5, to appoint the Public Trustee 
sole trustee of a settlement, although it contained 
a provision that the trustees should not at any 
time be less than three. — Re Leslie’s IIassop 
Estates, [1911] 1 Ch. Oil ; 80 L. J. Ch. 486 ; 27 
T. L. R. 352; 65 Sol. Jo. 384; svb nom. Be 
Hassop Settled Estates, Be Lesue’s Will, 
Re Trustee Act, 1803, 104 L. T. 563. 

Annotation : — Reid. Re Moxon, [1916] 2 Cb. 595. 

3133. By persons with statutory 

power.] — Persons having the statutory power ip 
appoint new trustees may appoint the Public 
Trustee to be sole trustee although the trust 
instiTiment expressly provides that upon any 
appointment of new trustees the number is not 
to be reduced below three. — Re Moxon, [1910] 2 
Ch. 595 ; 80 I/. J. Ch. 33 ; 115 L. T. 073 ; 01 
Sol. Jo. 42. 


Sect. 4.— ADMINISTRATIVE POWERS AND 
DUTIES. 

See, generally. Trusts & Trustees. 

Maintenance & advancement of infants.] — See 

Infants, Vol. XXVIll., pp. 2PJ-255. 


Part XV. — Land Held in Undivided Shares. 


See Law of Property Act, 1925 (c. 20), sched. I., 
Part lY. ; Law of Propeity (Amendment) Act, 
1926 (e. 11), sched. 

3134. Sale by tenant for life of one share — 
Necessity for concurrence of owner of other share.] 

— The tenant for life of an undivided moiety of 
land, where the other undiWded moiety is out of 
settlement, cannot sell the moiety of which he is 
tenant for life without the concurrence of the owner 
of the other undivided moiety. — Re Collinge’s 
Settled Estates (1887), 36 Ch. D. 516 ; 57 L. J, 
Ch. 219 ; 57 L. T. 221 ; 36 W. R. 264. 

Annotations : — Consd. Williams v. Jenkins (1891), 19 R. 92. 

Overd. Cooper v. Belsey, [1899] 1 Cli. 639. 

3135. .] — Where under a will land 

is devised in moieties & each moiety is separately 
settled by tlie will itself the tenant for life of one 
undivided moiety can sell his moiety under the 
powers of Settled Land Act, 1882 (c. 38), without 
the concunence of the person or persons entitled 
to or having the power or right of disposition over 
the other undivided moietv. — Cooper v, Belsey, 
[1899] 1 Ch. 039 ; 68 L. J. Ch. 258 ; 80 L. T. 60 ; 
47 W. R. 443 ; 43 Sol. Jo. 295, 0. A. 

See, now, Settled Land Act, 1925 (c. 18), s. 


117 (1) (ix) ; Law of Property Act, 1926 (c. 20), 
s. 34 (4). 

3136. Application of Law of Property Act, 1925 
(c. 20), sched. I., Part IV. — Necessity for two 
elements — No antecedent freehold estate — Present 
beneficial enjoyment by possession.] — Be Stam- 
ford & Warrington (Earl), Payne v, (trey, 
No. 2679, aiite, 

3137 , Alternative provisions — Land not 

” settled land ” — Conveyance of land subject to 
rentcharge,] — Be Ryder & Steadman’s Contract, 
No. 3046, ante. 

3133 . Settled land.] — Re Dawson, 

[1928] W. N. 47. 

3139 . One trustee only — Three of the per- 

sons entitled to undivided shares life tenants.] — 

Immediately before the commencement of Law 
of T^roperty Act, 1925 (c. 20), certain freehold 
land stood vested in J. as personal representative 
of the last surviving trustee of a will in trust as 
to three undivided fourtlis for three life tenants 
with remainders to their respective children & 
as to one-fourth for a deceased life tenant’s chil- 
dren absolutely : — Held : although there was only 
one trustee or personal representative, &> three 


PART XIV. SECT. 2, SUB-SECT. 4. 

a. Apjwiniment mvM he beneficial ,] — 
Burke v. Gore (1884), 13 L. It. Ir. 367. 

— IR. 

b. Jurisdiction to appoint — RegiMrar.] 
— A registrar has no Juiisdiotlon In the 
absence of a judge of the Supreme Ct. 
to appoint new tiuBtoes under Settled 
Land Act, 1886, s. 13. — Re LuXTON 
(1905), 24 N. Z. L. K. 687.— N.Z. 

c. Who may be appointed — New 


appointee must he independemt~~Not 
partner of continuing or mirviving 
trustee.] — The ct. will not, on a motion 
for the appointment of a new trustee 
under Settled Land Act, 1908, In lieu 
of a trustee who has died, or semhle 
retired, ajjpolnt as trustee the partner 
of a surviving or continuing trustee, 
the ceatuis gue trust being entitled to 
the benefit of the solvency as well as 
the assistance of two independent 
persons in the administration of the 


trust. — Re Thomtson (Deceased) 
(1909), 28 N. Z. L. R. 356.— N.Z. 

d. Grounds for — Trustee taking up 
rcsideTwe abroad.] — One of tlu«o trustees 
oppointed by the ct. under Settled Land 
Act, 1882, e. 38, having gone to reside 
abroad, the ct. appointed a new tnistee, 
for the purposes of that Act, In his 
place, under sect. .38. — Re Kane’s 
Trubtb (1888), 2J L. R. Ir. 112.— 
IR. 
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of the persona entitled in undivided shares were 
only life tenants, the case fell within sub-para. 1 
of para. 1 of sched. I. Part IV., of the above Act, 
BO J. held the land upon the statutory tiTists, & 
on appointing a new or additional trustee to act 
with him, ho and the new or additional trustee 
could make a good title & give a good receipt to 
a purchaser. — He Myuill, Hull v, Myhill, 
[1928] 1 Ch. 100 ; 97 L. J. Ch. 81 ; 138 L. T. 486. 

8140. What amounts to incumbrance — 

Right of pre-emption.] — Testator who died in 1920 
gave his property to trustees, & settled the entirety 
upon trusts for various beneficiaries in undivided 
shares. lie empowered the trustees at any time 
to sell any part of his estate, subject to a right 
of pre-emption thereby given to his son A. over 
property B. at a price to be fixed by the trustees’ 
valuer oeforo sale. On Jan. 1, 1920, the land 
vested in the trustees on the statutory trusts for 
sale, etc., under Law of Property Act, 1925 (c. 20), 
s. 1 (3), sched. 1., Part, IV. i—Held: (1) on the 
construction of the will, the right of pre-emption 
was only intend<'d to attach to an exercise of the 
power of sale under the will, & not to a sale under 
the statutory trusts or any other extraneous 
powers ; (2) even if the right of pre-emption was 
intended to attach to any sale whatever by the 
trustees, it was not enforceable against the 
statutory trusts of s. 35 either as an “ equitable 
interest or power” within sect. 3 & sect. 205 (1) 
(Ic) ; or as an “additional or larger power” 
conferred by the will on the trustees within sect. 
28, sub-sect. 1, as amended by the 1926 Act 
Schedule ; or as an “ incumbrance ” within 
Sched. 1., Part IV., sect. 1, sub-sect. 9 ; the trustees 
on executing the statutory trusts could disregard 
the right of pre-emption. — Re Pi.int, Fi.int v. 
Flint, [1927] 1 Ch. 570 ; 90 L. J. Ch. 248 ; 137 
L. T. 178. 

3141. Annuity.] — (1) By his will, 

dated Nov. 13, 1909, testator directed that from 
& after the death of his wife his trustees should 
stand possessed of certain hcTeditamcmts, which he 
described as the share of his daughter E., upon 
trust to pa> to her husband an annuity of £500 
for life, which in certain events might be deter- 
mined, he empowered the Inisband by will or 
codicil to charge the share with the payment of 
any sum not exceeding £10,000 for the benelit 
of one or more of the issue of his daughter. Si 
directed liis trustees to raise the money by a sale 
or mtge. of the share & hold it in trust for the 
person or persons entitled. Subject as aforesaid, 
the trustees were to stand possessed of the share 
& the net income thereof in trust, in the events 
that happened, for the children of E. in equal 
shares. Testator died in 1910, his wife in 1911, 
Si E. before the date of the will, leaving a husband 
surviving. E. had four children who all survived 
testator <fe attained vested interests. The trustees, 
who wore also exors., were given no power of sale 
by the will Si were not trustees of the will for the 
purposes of Settled Land Acts, 1882 to 1890. 
Testator declared that any exor. or trustee of his 
will who was a solr., or a person engaged in any 
profession or business, might individually, or 
through his firm, act in the course of his profession 
or business on behalf of the exors. & trustees, & 
charge for so doing : — Held : immediately before 
Law of Property Act, 1925 (c. 20), came into 
operation the legal estate in E.’s share was vested 
in the trustees of the will, <fc, subject to the annuity 
of £600 & the power to charge, the land was held 
in four undivided shares vested in possession. 
The case therefore fell within Law of Property 
Act, 1925 (c. 20), sched. I., Part IV., para. 1, sub- 


para 1, & the land was vested in the trustees upon 
the statutory trusts, the incumbrances being 
divested under para. 1 (1) (a). The annuity was 
an incumbrance within Law of Property Act, 
1925 (c. 20), 8. 205 (1) (vii), & the consent of the 
annuitant to any sale would liave to be obtained 
under para. 1 (9) of Part IV. The power to charge, 
which might never be exei’cised, was not an 
incumbrance. If & when exercised it would 
operate on the proceeds of sale in the hands of 
the trustees. 

(2) Any exor. or trustee of the will who was a 
solr. or a person engaged in a profession or business 
was entitled under the will to charge for work or 
business done in the execution of the statutory 
trusts, because such work or business would be 
done on behalf of the exors. Si trustees. — Be 
Pedley, Wallace v. Wallace, [1927 1 2 (^h. 168 ; 
90 L. J. Ch. 438 ; 137 L. T. 630 ; 71 Sol. Jo. 583. 

3142. Right of executor or trustee to 

charge for services.] — Re Pedley, Wat.lace v. 
WA1.LACE, No. 3141, a7iie. 

3143. Land settled upon trust for sale — 

After happening of future event.] — Re Robins, 
Holland v. Gillam, [1928] W. N. 170. 

3144. Application of Law of Property (Amend- 

ment) Act, 1926 (c. 11), sched. — Limitations sub- 
sisting before commencement of Act to be regarded 
— Not subsequent dealings or devolution.] — By the 
Schedule to Jjaw of P/ojieriy (Amendment) Act, 
1926 (c. 11), the following paragrai)h was added 
to Law of Property Act, 1925 (c. 20), sched. 1., 
Part IV. : “ Where, immediately before the 

commencement of this Act, there are two or more 
tenants for life of full age entitled under the same 
settlement in undivided shares, & after the cesser 
of all their interests in the income of the settled 
land, the entirety of tlie land is limited so as to 
devolve together, not in undivided shares, their 
interests shall, but without prejudice to any 
beneficial interest, be converted into a joint 
tenancy, <fe the joint tenants &: the sur\dvor of 
them shall, until the said cesser occurs, constitute 
the tenant for lift' for the purposes of Settled Land 
Act, 1925 (c. 18), A this Act ” : (1) in 

ascertaining vliether the ])aragraph applies, 
regard must be had to the limitations of the settle- 
ment subsisting immediately before the commence- 
ment of the Act but not to any dealing with or 
devolution of the interest of any person taking 
under the limitations of the settlement ; (2) the 
paragraph only applies where the interest ot the 
tenants for life are followed by a vested inde- 
feasible limitation not in undivided shares. 

Wliere testator by liis will gave his residuary 
real estate to trustees upon trusts under which 
the property was immediately before Jan. 1, 
1926, held upon trust for two persons duiing their 
lives in undivided shares A subject thereto upon 
such trusts for the benefit of testator’s sons A 
grandsons as L. should by deed or wiU appoint 
A in default of and subject to any such appoint- 
ment in trust for testator’s heir : — Held : the 
paragraph did not apply, but the property was 
vested in the trustees f>f the will upon the statutory 
trusts pursuant to Law of Property Act, 1925 
(c. 18), sched. I., Part IV., para. 1 (3). — /^^Oolyer’s 
Farninguam Estate, [1927] 1 Ch. 677 ; 90 L. J. 
Ch. 348 ; 137 L. T. 413 ; 71 Sol. Jo. 351. 

3145. Necessity for estates for life in un- 

divided shares— Followed by vested indefeasible 
limitations not in undivided shares.] — Re Colyer’s 
Farninguam Estate, No. 3144, ante. 

3146. Land settled upon trust for sale Sc 

division of proceeds.] — By hia will, W. directed 
that, after the death of his wife, which took place 
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in 1922, his trustees should receive the whole 
income arising from his trust estate, & should 
di\dde the same equally between all his children 
& the child or children of any child who might 
be dead, such child or children taking between 
them the share their deceased parent would have 
been entitled to if living ; &. when & so soon as 
all his children should be dead except two, his 
trustees should sell &; convert all his trust estate, 
divide the proceeds equally between his two 
surviving children & tlie child or children of 
deceased sons & daughters, such last-mentioned 
children, if more than one, to take equally between 
them one equal share of the proceeds of sale. On 
Dec. 31, 192.5, the property was held upon trust 
to divide the income arising therefrom amongst 
ten children, seven gi'andchildren, & ihe legal 
personal representative of a deceased grandchild 
of testator : — Held : the entirety of the land 
being settled land held under one the same settle- 
jnent in equity in undivided shares, the propcidy 
was vested in the trustees of the will of W. in fee 
simple ui)on the statutory trusts referred to in 
the Law of Property Act, 1925 (c. 18), sched. I., 
Part IV., para. 1 (3), it was not affected by 
para. 4, added to Part IV., of sched. I. to the Act 
of 1925, by the Schedule to Law of Propei-ty 
(Amendment) Act, 192G (c. 11). 

In my opinion, land settled upon trust for sale 
& division of the proceeds cannot by any stress 
<ff imagination be described with accuracy as 
land so limited as to devolve or descend — for tliat, 

1 take it, is what is meant by the word “ devolve ” 
— as an undivided whole (Eve, J.). — He IIkjos’ 
A: May’s Pontract, [1927J 2 Ch. 219 ; 90 L. J. 
Ch, 413 ; 137 L. T. 803 ; 71 Sol, ,To. 701. 


3147. Appointment of new trustees — Land vested 
In Public Trustee — Who may appoint — Trustees for 
sale.] — Where land was held in four equal 
undivided shares, the owner of one share & the 
trustees for sale of the three remaining shares 
appointed new trustees in the place of the Public 
Trustee : — Held : the trustees for sale were per- 
sons interested in more than an undivided half of 
the land or the income thereof,*' & the appointment 
of new trustees was valid. — He Cliff Contract, 
[1927] 2 Ch. 94 ; 90 L. J. Ch. 278 ; 137 L. T. 372 ; 
71 Sol. Jo. 389. 

Amwiaiion : — Folld. Tic Hayward, Morson r. Hayward 

(1927), 71 Sol. Jo. 815. 

3148. ,] — The words 

“ persons interested ” in Law of Proj)ei'ty Act, 
1925 (c. 20), s. 1 (4) (hi), sched. I., Part IV., where 
the question of shares is under consideration, are 
not coniined to persons beneficially interested, 
but include persons interested by being trustees 
for sale. — He Day^ward, Merson v, IIay^vard, 
[1928] 1 Ch. 307 ; 71 Sol. Jo. 845. 

3149. Power of sale given by will — Subject to 
right of pre-emption — Right of pre-emption attaches 
to sale under power — Not to sale under statutory 
trust for sale.] — He Flint, Flint v. Flint, No. 
3140, ante, 

3150. Power of trustees to disregard 

right of pre-emption — On sale under statutory 
power.] — He Flint, Flint v. Flint, No. 3110, 
ante. 

3151. Possibility of future estate in undivided 
shares — Land remains settled land — Where subject- 
matter of “ settlement within Law of Property Act, 
1925 {c. 20), s. 1 (1).*’]— AV Bird, Wainon r. 
Nunes, No. 2579, ante. 


Part XVI. — Resettlements. 


Sect. l.—IN GENERAL. 

See Settled Land Act, 1925 (c. 18), s. 22, Sched. 
IV. (8) ; A:, gawrally, Family" Arrangements, 
Vol. XXIV., pp. 915 et seq. 

What amounts to — Mortgage In exercise of 
power.] — See Mortgage, Vol. XXXV., pp. 299- 
301, Nos. SOI-.jOS. 

3152. Validity — Settlement on trusts of will — 
Trust in default of appointment void.] — All 

testator’s children had executed a settlement 
reciting that the trust in default of appointment 
was void, k> declaring tliat the son’s shares should 
be held on the trusts of the will : — Held : this was 
a valid resettlement, by the sons on themselves 
until bkpey., & their children at twenty-five. — 
Re Sprague, Miley v. Cape (1880), 43 L. T. 230. 

3153. Effect of failure to understand nature 

of Instrument.] — Pltf. was entitled to a settled 
estate as tenant in tail male in remainder, subject 
to two preceding life interests of his aunt, the 
protector of the settlement, & his mother. 

Pltf. attained twenty-one on Dec. 10, 1878, & 
shortly after that date it was thought by his mother 
very desirable & important that some resettlement 
of the estate should be made. Accordingly he 
executed two deeds, both dated Jan. 2, 1879, to 
which the protector of the settlement was a 
party, one being the usual disentailing deed & 
the other a resettlement. The estate was thereby 
relimited to the use of pltf. for life, with remainder 
to uses in favour of the issue of pltf., & in default 
of issue, then in favour of his cousins, children of 


the protector of the settlcmenl, as tenants in 
common, with ultimate remainder to pltf. in fee. 

An action was brought by i>ltf. claiming to have 
the resettlement cancelled set aside or modilled 
in effect. 

The question was whether pltf. had been made 
sufficiently aware of the nature & effect of the 
deed, had had the proper amount of ind(‘pcndont 
advice which is necessary, in order that such a 
resettlement, executed by a person who has just 
attained liis majority, should be upheld. 

The pltf. admitted in his evidence he understood 
that by the deed he was giving his property to Jiis 
cou.sins in the event of his death without issue ; 
but he stated that he did not und(*rstand, it was 
not explained to him, that the deed was an irrevoc- 
able instrument, & he believed that it was some- 
thing in the nature of a will which he supposed it 
was his duty to execute upon attaining twenty- 
one. He had a short time previously executed 
a disentailing deed, & made a will in favour of 
his cousins in reference to another estate belonging 
to him. 

On the other hand, the evidence of defts. went to 
show that pltf. understood generally what he was 
executing, but that he declined an offer made by 
his legal adviser to have the deed read over to him, 
on the ground that he should not understand it 
if it was read. It did not appear that pltf.'s 
attention had been specifically called in defail to 
the nature & effect of the several clauses of the 
deed : — Held : as pltf. had an accurate general 
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knovi^ledge of what ho was doing, & only refused 
to receive a detailed explanation of the provisions 
of the deed because he trusted his solr. to look into 
those details on his behalf, he was as much bound 
as if he were himself a lawyer, & had drawn the 
deed with his own hand. — Lovell v. Wallis 
(No. 2) (1884), 50 L. T. 681. 

Amwtation : — Befd. Bonhoto v. Hondcraon, [1895] 1 Cli. 742. 

3154. Effect of misrepresentation — To heir 

in tall.] — The House of Lords set aside deeds & 
documents by which the entailed estates of M. 
& li. were disentailed & resettled on the ground 
that tlie heir in entail had been induced to enter 
into the transactions by representations incon- 
sistent with the facts made to him, not fraudu- 
lently nor with intent to deceive by his father’s 
legal adviser. — Menzies v. Menziks (1893), 0 
T. L. K. 347, H. L. 

3155. Re-settlement under power in will— 

In favour of infant.] — Testator by his will settled 
a legacy of £50,000 upon usual trusts for A., his 
wife & issue, declared that if no issue of A. 
should attain a vested interest then the legacy 
should fall into <Si form part of his, testator’s, 
residuary estate, & testator empowered the 
trustees on A.’s marriage & with his consent to 
revoke the trusts & to resettle the legacy upon such 
trusts for the benelit of A., his wife issue, & with 
such powers provisions as the trustees should 
deem proper. By a codicil testator bequeathed 
a sum of £50,000 to his trustees to be held by them 
upon the trusts & with powers for the benefit of 
B., her husband is.sue, similar to those for the 
benefit of A., his wife issue, declared in his will 
concerning the £50,000 tlnu'eby settled, except 
that no part- of the ca])ital was to be iiaid or 
advanct‘d to or for the benefit of B. 

Both A. (k B. were infants at the date of the will. 
After the death of testator B. married, being still 
an infant, Ac by a deed executed in contemplation 
of her marriage the trustees with her consent & 
in exercise of the power conferred on them by the 
will eSc codicil revoked the trusts of her legacy eSc 
resettled the same upon trusts for her benefit, Ac 
her husband A: issue, which varied somewduit from 
those declared in the will ; in i^articular the 
ultimate trust in default of hei* issue w^as for her 
absolutely. On tlie question whether the resettle- 
ment was valid having regard to the fact that B. 
was an infant: — Held: (1) upon tlio true con- 
struction of the wdll A codicil testator intended to 
confer a powder on B. during her minoiity to con- 
sent to an exercise by the trustees of tlieir powvT 
of revocation Ac r(‘sett lenient. A: he could lawfully 
confer such a pow(*r upon her; (2) the ultimate 
trust in the re.scdtlement, in default of B.’s issue 
for B. absolutely, was prohibited by the codicil, 

therefore not authorised by the power to resettle. 
— Re Sutton, Boscawen \\ Wyndiiam, [1921 1 1 
(’h. 257; 90 L. .1. C’h. 71; 121 L. T. 52(5; 05 
Sol. Jo. 155. 

.] — See Family Aiiranuements, Vol. 

XXIV., pp. 951-905, Nos. 4(5-105. 

Consideration lor.]— See Bait- V., Sect. 4, cm/c. 

Rectification of.] — Sec Part VI., Sect. 1, ante. 

Revocation of settlements.] — Sec Part VII., 
Sect. 1, ante. 


Sect. 2.— EFFECT OF RESETTLEMENT. 

3156. On charge created by settlement — In 
favour of volunteer.] — Three powers by settlement, 


first to husband & wife jointly to raise & appoint 
£3,000, secondly to husband alone to raise & 
appoint £2,000, thirdly to survivor to raise & 
appoint such sum as would with the sum before 
raised make £5,000. The wife joining in raising 
£3,000, under the joint power for the husband, 
he covenanted not to charge by the power reserved 
to him alone or any other power whatsoever 
during her life, Ac so long as said £3,000 should 
remain unpaid, without her consent. After her 
death he by deed poll did charge with £2,000 more, 
to be paid to his exors. for debts, etc., & otherwise 
in performance of his will, or as he should appoint 
by it ; A:; died, leaving his second wife extrix., 

wdthout taking notice by liis will of the charge : but 
the deed x>ull was found uncancelled among his 
papers : the £2,000 well charged, & went to the 
extrix. without a special appointment. Charge 
well created by settlement, tliough for a volunteer, 
not revoked by general revocation of the uses 
under a power for the mere puiq^ose of jiartition 
of joint estate, k resettling to the sarm* uses the 
separate jmrt to be taken on yiai-tition.- — Uxbridge 
(Earl) v. Bayly (Lady) (1792), 4 Bro. C. C. 13 ; 
1 Ves. 499 ; 29 E. K. 753. 

3157. On powers In original settlement — Whether 
extinguished — Power of sale — Where new powers 
created.] — Lands were s(‘ttlecl, subject to a power 
of sale in trustees, with tlie consent of tlu‘ tenant 
for life. A recovery was afterwards suffered, in 
which the teuiint in tail under the settlement was 
vouched, k by the recovery deed it was agreed that 
the recovery should enure in confirmation of the 
estates ert^ated by the settlement, which were 
antecedent to the estate tail, k in confirmation of 
the powers annexed to those estates, k subject 
thereto, to such uses as the tenant for life A:- tenant 
in tail should appoint. The tenant for life k 
t(*nant in tail afterwards c‘xereised their power 
of ap])ointmcnt, A;: the trustees eoncurrod witli them 
in a conveyance of the lands, k tliey thereby 
created new yjowers of sale : — Held : (lie power of 
sale in the oi’iginal settlement was not destroyed. — 
Roper r. Hallifax (1817), 8 J’aiint. 845 ; 129 
E. R. 612. 

Annofafions : — Coiisd. lliil r. Pritchard (1851), Kay, 391. 

Held. 1)00 d. Lamley v. scarlioroii^?]! (1835), 3 Ad. El. 2 ; 

Scarboroutrh v. Doo d. Savile (1830), 3 Ad. & El. 897 ; 

Mil bank iCVune, [1893] 3 C'h. 79. 

3158. .] — By marriage settle- 

ment, dated Dec. ISOt), ct-rlain manors A:- lands were 
limit (*d to the liusband for life ; remainder to the 
wife for life ; remainder to the use of the first k 
other sons of the marriage succ(‘ssively in tail male ; 
remainder in case the wife should sui'vivo the hus- 
band, to her in fee* ; but if slie should die in the 
lifetime of lier husband, remainder to the daugliters 
successively in tail male ; remainder to the use 
of such poisons related by blood or consanguinity, 
k in sucli estates or interests. A: in sucli manner, 
A: charged with such sums of money in favour of 
such xjersons so related, as she hy her will might 
appoint ; k in case of no such ax)pointment to 
lier in fee. The settlement also contained a power 
for the trustees there named, at the request, k 
by the direction of the husband k wife, or tlie 
surviv’^or, to sell or exchange the settled estates, k 
for that purpose, to revoke all k any of the uses 
contained in the settlement ; A:- also a covenant by 
the husband for fui-ther assurance on his part, k 
that of his wife, k all persons claiming under him. 
In pursuance of this settlement, certain fines were 
levied. By deed dated Mar. 1807, reciting the 
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settlement, & the fines levied in pursuance thereof 
& the limitations therein contained, & further, that 
the wife was desirous of acquiring an absolute 
power of appointment over the manor, etc., com- 
prised in the settlement, in the event of her sur- 
viving, or dying in the lifetime of her husband, 
there being a general failuro of issue of her body, 
inheritable to the manors, etc., under the settle- 
ment, the husband wife covenanted to levy | 
certain fines, sur comisance dc droit come cco, with 
I)roclamations, to J. O. & lus lieirs, of all the 
manois, etc., comprised in the settlements : which 
fines were to operate, <St to be taken to operate first 
tor corroborating the uses contained in the settle- 
ment antecedently to the limitations to the use 
of the wife in fee simple, & subject thereto to the 
use of such iiersons, etc. as the wife by will or 
ileed might appoint. In pursuance of this latter 
deed, several fines come cco were levied by the hus- 
band d wife : — 'Held : under these circumstances, 
these latttT lines did not operate to extinguish, 
destroy, or suspend tlie right or power of the hus- 
band wife, it the survh or of them, to request 
ct direct a sale or exchange of the settled estates 
under the powers for that purpose contained in the 
settlement, so as to prevent an exercise of tliose 
powers by the trustees. — Jersey (Eart.) v. Deane 
(1822), 5 B. it Aid. ,568 ; 106 E. R. 1298. 

Annotations: — Consd. Davies r. Rimli (1825), MT'le. & Yo. I 
58 ; T^ttcU r. Marsh (1825), 8 Bing. 31. Refd. Dno d. 
Bnine v. Mart>Ti (1828), 7 L. .T. O. S. K. B. 60. 

3159. Where powers expressed 

to be preserved.] — An estate was devised to uses to 
secure certain annuities, «t subject thereto in strict 
settlement, with power for trustees to sell at the 
request ot the tenant for life under the will. The 
estate was disentailed resettled, the existing life 
estate being postponed to certain charges it the 
powers of the will being expressed to be kept aUv(‘ : 
— Held : the trustees lor sale & the tenant for life 
could make a good title . — Re AVrigut’s Trustees 
it Marshall (1884), 28 Ch, D. 98 ; 54 L. J. Ch. 

60 ; 51 L. T. 781 ; 63 W. R. 804. 

Annotations : — Consd. hV Coniwallib-Wcst & Mniire's Con- 
tract, 11903] 2 Ch. 1.50 ; Rr Constable’s S. E., (1919] 1 Ch. 
178 ; Re Meeking, Mfjeking v. Meektng, [1922] 2 Ch. 523 ; 
Parr v. A.-G., (1926] A. C. 239. Refd. Rc Du Cano & 
Ncttlcf old’s Contract, [1898] 2 Ch. 96. 

3160. .] — Re AVim BORNE (Lord) 

it Browne’s Contract, No. 2845, ante. 

3161. Where life estate extin- 

guished.] — Re Cope it Wadland’s Contract, No. 
3118, ante. 

3162. Power to charge.]- -A., tenant 

for life, & B., tenant in tail, of estates subject to 
prior charges, suffered a recovery, & by a deed of 
1793, resettled the estates in strict settlement, k, 
power was given to A. to charge the estates with 
£3,000, it to B. to charge the estates with £6,000 
respectively, for their own benefit. The deed 
contained a joint power to A. & B. of revocation 
it new appointment. A. & B. by deed revoked 
“ all the uses, trusts, limitations, intents & pur- 
poses,” by the deed of 1793 limited ; it declared 
that the estates, “ subject to the several charges 
& incumbrances created,” should enure to the new 
uses : — Held : the power to charge the £3,000 & 
£6,000 was not thereby revoked. — Evans v. Evans 
(1853), 22 L. J. Ch. 785 ; 21 L. T. O. S, 14 ; 1 
AV. R. 215, L. C. & L. JJ. 

3163. .] — Re Constable’s Settled 

Estates, No. 3055, ante. 

3164. On proviso In original settlement — Con- 
dition for determination of limitations — Of one of 
two estates.] — H abbison v. Round, No. 3178, post. 


8165. On restraint on anticipation — Insertion 
of clause ordered — On application for payment 
out of trust funds.] — Under a marriage settlement 
trusts funds, in the events which had happened & 
by virtue of an appointment, stood limited upon 
trusts for A. for life, for her separate use without 
I>ower of anticipation, remainder to B. absolutely. 
The trust funds had been paid into ct. in a suit 
instituted to carry out the trusts of the settlement. 
On B. attaining twenty-one. A, & B. executed a 
resettlement by which the trust funds were limited 
upon trusts for A. for life, remainder to B. 
absolutely. On a petition for payment out of the 
trust funds to the trustees of the resettlement, i he 
ct. made the order subject to the insertion in the 
resettlement of a clause, similar to that contained 
in the original settlement, restraining A. from 
anticipating her life interest. — De Martana v. De 
Martana (1875), 33 L. T. 085 ; 24 AV. R. 200. 

3166. On estate under original settlement — Life 
estate.] — Re AVright’s Trustees k Marsiiair, 
No. 3159, a7ite. 

3167. .] — Re Cornwai.lis-\\^jcst k 

Munho’s Contract, No. 3054, ante. 

3168. .] — Re Constable’s Settled 

Estates, No. 3055, ante. 

3169. . 1 — Under the will of tt^slalor, 

who died in 1870, real estate was devised to the 
use of A. for life, k after his death to the use of his 
sons suecessiv(‘ly in tail malc‘. On Nov. 4, 1895, 
A. 4 k his* son B., then tenant in tail, eoncuiT(‘d in 
execuUng a disentailing assurance conveying the 
j)roperty to a pvintee to hold to such uses as A. 
4 k B. should jointly appoint. By a scttlcuneiit 
dated Dec. 19, 1895, the property w^as appointed 
k conveyed to such uses 4 k upon such trusts 4 k 
subject to such powers as A. k B. should jointly 
appoint, <k in default of such appointment to tin* 
use of A. for life by way of j’csioration 4 k con- 
firmation of his life estate und(^r testator’s wdll, 
4 k subjeht thereto to t}»e use of B. for life w4th 
remainder to the use c>f his sons successively in 
tail male. A. died in 1920 posst'sst'd in his own 
right of real tk personal estate. The Crow n claimed 
that on A.’s death his ow^n estate k the settled 
property fell to be aggregated under Finance Act, 
1891 (c. 30), s. 4, so as to form one estate for the 
purposes of estate duty. Defts. contended that 
tlie settled ])roperty passed on the death of A., 
not under the resettlement, but und(‘r the will of 
testator, who died before Aug. 1, 1894, k that by 
virtue of s. 12, sub-s. 2 of the Finance Act, 1900 
(c. 7), s. 12 (2), 4 fc Finance Act, 1907 (c. 13), s. 16, 
the setth'd i)roperty did not fall to be aggi’egated 
with A.’s own estate, but w^as liable to estat/O duty 
as an estate by itself : — Held : (1) the life estate 
devised to the use of A. for life by the will of 
testator w^us not disturbed by the resettlement ; 
but the settled estate i>assed on the death of A. 
under the resettlement, 4 k therefore A.’s free estate. 
4 k the settled estate of which he was tenant for life 
’ell to be aggregated. — Parr v. A.-(4., [1926] A. C. 
239 ; 95 1.. J. K. B. 417 ; 134 L. T. 321 ; 42 
T. L. R. 217, II. L. ; offg. 8 . C. suh no7n. A.-G, v. 
Parr, [1924] 1 K. B. 910, C. A. 

3170. Tenancy in tail — Right to rent- 

charge.] — By Ills will dated June 16, 1910, testator 
setth'd the B. estates to the same uses as were 
limited by a setthmiont of July 21, 1893, of other 
estates under which they stood limited at testator’s 
death to the use of his daughter V. in tail male with 
remainder to her sister F. in tail male with divers 
remainders over. He also devised other property 
.0 the mse that his trustees should receive a rent- 
harge “ during such period or periods continuous 
or discontinuous ” as either of them, the said V. k 
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F., “ shall be tenant for life in possession or tenant , 
in tail male or in tail in possession under this my 
will ” of the B. estates & pay the same to such one I 
of them, the said V. & F., “as shall for the time 
being be tenant for life in possession or tenant 
in tail male or in tail in possession imder this my 
will “ of the B. estates. By a disentailing assur- 
ance dated July 22, 1918, V. disentailed the B. 
estates & resettled them to such uses as she should 
appoint or in default of &; until & subject to any 
such appointment to the uses which immediately 
before the execution of the disentailing assurance 
were subsisting or capable of taking effect : — Held : 
V. did not as a result of the disentailing assurance 
cease to be tenant in tail male in possession of the 
B. estates under testator’s will, &, therefore, the 
rentcharge given to her by the same will had not 
been deteimined by the execution of the dis- 
entailing assurance. — Re Meekino, Meektno v. 
Meeking, [1922] 2 Ch. 523 ; 92 L. J. Oh. 68 ; 128 
L. T. 586. 

3171. On statutory power of sale.^ — By deed 
dated in 1801, lands were settled fo the use of A. 
for life with remainder to his first other sons 
successively in tail male. In exercise of a power 
reserved to him by tliis d(‘ed, A., uj3on his marriage 
in 1865, by dc'cd charged the lands with a jointure 
rentcharge for his wife, & with portions for his 
younger children, both charges being secured by 
terms of years in the usual way. In 1889, in order 
to carry out a family arrangement, A. A B., his 
eldest son, by deed No. 1 disentailed the lands, 

by deed No. 2, in exercise of a )»o\Ner contained 
in deed No. 1, appointed them to the use of A. for 
life, with remainders over, without, however, in 
terms exjjre&sing that this life estate was limited to 
A. in restoration or continuation of his former life 
estate : — Held : (1) deed No. 2 of 1889 should not 
under the circumstances be treated as the only 
settlement of the property, but should be treated 
as constituting, togidlnu* with the previous deeds 
of 1861, 18(55 & 1889, a “settlement” witliin 
Settled Land Act, 1882 (c. 38), ss. 2 At 20 ; <te 
accordingly it was competent for A. to sell &: make 
gootl title to the lands discharged from the jointure 
& portions, upon trustees of the settlement being 
appoint(‘d to receive the purchase-money. 

(2) The words in Settled Land Act, 1882 (c. 38), 
s. 2 (1), “ stands for the time being limited to or 


in trust for any persons by way of succession,” 
have no technical force, &, according to their 
natural meaning, include the case of a jointure 
& portions for younger children limited to arise 
on or after the death of a tenant for life & the terms 
of years limited to trustees to secure them. 

(3) There may be at the same time a more com- 
prehensive settlement consisting of several deeds, 
<St a less comprehensive settlement constituted by 
one only of the deeds. 

(4) The effect of Settled Land Act, 1882 (c. 38), 
s. 50, is that the statutory power of sale given to 
a tenant for life by the Act of 1882 is not annexed 
to his estate as in ordinary conveyancing, but is 
vested in liim once for all by the Act, is incapable 
of being assigned or released, & continues exercis- 
able by him notwithstanding assignment by him 
of his estate : so that, although the life estate of 
A. must be treated as a new life estate arising under 
the resettlement, the statutory power of sale vestt*d 
in A. b(dore the resettlement was not affected by it. 

(5) Mtgees. who have actually lent their money 
on the security of the land are regarded as strangei*s 
to the settlement <Si are not to hav(^ the security 
which they bargained for on the land itsedf trans- 
ferred to the purchase-money at the will of the 
tenant for life {per Liut.). — liC JNIundy A BoPEidy 
CONTHACT, [18991 1 Ch. 275; (58 L. J. ('h. 135; 
79 L. T. 583 ; 47 W. B. 226 ; 43 Sol. Jo. 151, C. A. 
JnnoUitimis :~Asi to (1) Apld. I\f WimLome ^ Brownu’H 

Contract, [lOOlJ 1 C'h. .>37 ; 7iV Moiickton’s Settlmt., 
JMoiickton Calder, 1 (yli. 224. Consd. I’arr r. 

A.'U., 11920] A. C’. 239. Reid. I^(’ C’ornwallis-W est & 
Mnnro’H Contract, [190.^1 2 Ch. l.'>0 ; Northumberland v. 
I. ll. Comrs., [1911] 2 K. B. 3-J.i ; AV (’onstablc'n S. E.. 
11919] 1 Ch. 178 ; Jie Alined on 6c L.C.C.'h Contiact, [ j!)27J 
2 Gb. 253. As to (2) Apld. A.-G. r. Owen, A U r. C’ouEon, 
[1899] 2 0. ff. I ("ampbell, [1902] 1 K. B. 113. 
Consd. l-ie Carnarvon’s C’hestorliuid 8. E., Jit Carna.von'b 
Hi^diclere 8. E., 119271 1 Ch. 138. Js’ to (I) Apld. lie 
Cope & Wadland’H Contract, tHGO] 2 Cli. 37(>. -Is- to (’>) 
Consd. 77c Dickiu & Kdsall's ContriUl, [199S] 1 C’h. 213. 
Expld. Jie Davies A Kcn1\ Contra(*t, L1910] 2 Ch. 35. 
Generally, Refd. Jie Bath A: ^\cIlh (Bp.), [1899J 2 Ch. 13^ ; 
Tie Barlow’s ('ontract. 11993] 1 Cli. 3b2 : Jie I’hdlimoro’s 
Estate, Plnlliniorc \\ ]\Ii]nes, ,1901] 2 ( h. 400; Re 
Marshall’s Setthnt., Marshall r. ]\lar'^hal], fl90.>J 2 Ch. 32'> ; 
Re De Crespikniy’s E., [1914 J 1 Ch. 227 ; Jit 'rraffoid's 
S. E., [1915] 1 Ch. 9 ; lie Mcekm^', Meeking v. Meeting, 
11922] 2 Ch. 523. 

3172. .)— Cornwai.li^-West A Munro’s 

Contract, No. 3054, anic. 

Conversion & reconversion.) — See, (jtncially. 
Equity, Vol. XX., pp. 335 et seq. 


Part XVII. — Miscellaneous Clauses in Settlements. 


Sect. L— PROTECTOR OF THE SETTLEMENT. 

See. qenerallq, Reaj. Property, Vol. XXXVIll , 
pp. 718-720, Nos. 651-665. 

Protector insane.] — See Lunatics, Vol. XXXIII., 
pp. 212, 213, Nos. 1192-1201. 


Sect. 2.— SHIFTING CLAUSES. 

Sub-sect. 1. — In General. 

3173. Construction of shifting clauses — Strictly 
construed.1 — Shifting clauses, which take away 
an estate from the owner, are construed strictly. — 
Walmehley V. Gerard (1861), 29 Beav. ,321; 
30 L. J. Ch. 435 ; 7 Jur. N. S. 1041 ; 54 E. R. 651. 

PART XVII. SECT. 2, SUB-SECT. 2. 

f. Validity of gift over — Gift oi^er 
on sale or exchange of estate.] — Re 


Sub-sect. 2. — On 1Iai>pening of De.signated 
Contingency. 

3174. Construction — Will of “ even date ” — 
Will referred to of later date.] — Under a provi.^-o 
in a settlement, to vliieh A. & his eldest son B. 
were parties, a use which was limiltRl to a younger 
son P. & his is.sue, was made to sliift to B., in the 
event of P. becoming entitled in posse.ssion to the 
manor of S., under certain limitations, which in 
the settlement were described as being contained 
in the will of A., bearing “even date” therewith. 
The will of A. contained t4ie limitations mentioned 
in the settlement, but did not bear even date 
therewith, hut a posterior date, which was written 
upon an erasure not accounted for : — Held : 
inasmuch as, under the circumstances of the case, 

certain forbidden persons to reside on 
estate ,] — Wemybs v. Wemyss’s Trus- 
tees, [1921] S. C. 30. — SCOT. 

E E E 2 


Belekw, O’Reilly v. Bellew, [1924] 
1 I. R. 1.— IR. 

Gift over on allowing 
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SErrLEMENTS. 


Sect, 2 . — Shifting clauses : Sub-secL 2.] 

tlie variance between the real date of the will 
that mentioned in the settlement did not affec 
the substantial intention of the parties, th 
aiTangement between them could in equity b' 
carried into execution notwithstanding such 
Viii’iance. — Uonywood v, Honywood (1843), 2 
Y. iJt C. Ch. Cas. 471 ; 03 E. R. 211. 

3175. Clause excluding eldest son — “ Fo 

time being entitled In tall ** — Time for ascertaining.^ 
— In a settlement where there is a clause excluding 
the eldest son from the benefit of a fund provided 
lor children other than an eldest son, the time 
for ascertaining who fills the character of eldest 
son is the period fixed by the settlement for the 
distribution of tlie fund. — C olling wooii v. Stan- 
hope (ISOO), L. R. 4 IT. L. 43 ; 38 L. J. Ch. 421 
17 W. R 537, II. L. 

A7\nataiion<i : — Consd. Domvile r. Wiiinlnjrton aR84), 26 
Ch. D. 382 ; Ilciil v. Hoare (1884), 26 Ch. 13. 363. Distd. Ri 
litzfferuM’s S. K., iSauudcrs t\ llo 3 'd, [1891] .3 Ch. 394 
Consd. Ife iStawelPs Trusts, l^oolo o. Jllv’^ersdalo, 11901) 

1 Ch. r).34. Refd. Re Bayley’s Scttlmt. (1871), 6 Cli. App. 
j90 ; Charter r. Diicie (^1871), 41 L. J. Ch. 153; Rc 
Prytherch, Prythcrch v. Williams (1889), 42 Ch. P. 590 
Law Uiuon Crouu Insce. v. Hill, (1902J A. C. 263 
Ri Bankc'-. Alison v. Bankes (1909), 101 L. T. 778 , 
Cavendisirs Settlmt., Grosvenor v. Butler (1912), 106 
L. r. 510. 

3176. “ Succession ** to ** devolve upon ** 

next heir to barony — Settlement following patent 
of peerage.]— By letters patent the barony of B. 
was (‘onhuTed on E. for life, witli successive 
rcmaind('rs to her second & oth(‘r sons & the heirs 
male of their res]>ective bodies. The i)atent 
contained a ])ioviso that if the second son of E. 
or any other j^erson taking under the letters 
])atent should succeed to the earldom of 1). the 
“ succession to ” the dignity of B. should “ devolve 
upon ” the son of Ph or the heir who should be next 
entitled to succeed to the barony of B., if the 
j)eison so succeeding to the earldom of D. was dead 
witliout issue male. Lands having been devised 
by testatiix to trustees their heirs, upon trust 
“ to convey, settle, assure ” the same “ in a 
course of entail to correspond as nearly as may be 
with the limitations of “ the barony of B.,” “ & 
th(* i)rovisoes aflecting the same contained in the 
letteis patent” a settlement was executed in 
which was inserted a clause pimiding that, if the 
S€‘cond son of E., who liad then by the death of 
E. become Baron B., or any other person taking 
under the limitations therein contained sliould 
succeed to the earldom of 1)., the “ succession 
to ” the lands thereby settled should “ devolve 
upon ” the son of E. or the heir wlio would be 
next entitled to succeed to the barony of B., if 
the person so succeeding to the earldom of D. 
was dead without issue male. The second son 
ot E. afterwards succeeded to the earld( m of 1). 
He liad issue male : — Held : upon the construction 
of tlie clause, that upon the second son of E. 
succeeding to the earldom of 1). the third son of 
E. became entitled in possession to the settled 
estates.— ("ope v, De la Warr (Earl) (1873), 8 
Bh. A])p. 082 ; 42 L. J. Ch. 870; 20 L. T. 505 ; 

22 W. R. 8, L. ,TJ. 

Annotation .'—"Reid, Cogaii v. Dulfield (1876), 34 L. T. 593. 

3177. — — “Tall male” — Construed as “tail 
general.”] — By a marriage settlement made in 
1880 it was provided that if the eldest son of the 
settlor should become entitled to M.’s real estate 
undei* his will for an estate in tail male he should 
be excluded from all share in the tmst funds 
subject to the settlement. E. was the settlor’s 
eldest son, & under the limitations of the will of M. 
who died in 1808, he became entitled to testator’s 
real estate for an estate in tail general. The 


trustees of the settlement took out a summons to 
determine whether he had lost his right to a share 
in the settlement funds : — Held : inasmuch as 
the intention of the settlor was clear & at the date 
of the settlement slie must have known that if 
E. came into testator’s real estate it must be for 
an estate in tail general, not an estate in tail 
male, the insertion of the word “ male ” in the 
settlement must be treated as a misdescription, 
& the settlement construed as if the word were 
omitted ; &; E. was excluded from sharing in the 
settlement moneys, without prejudice to his 
claims if the younger son died. — He Alexander’s 
Sei'tlement, Jennings v. Alexander, [1910] 

2 Ch. 225 ; 79 L. J. Ch. 650 ; 102 L. T. 909 ; 
54 Sol. Jo. 602. 

3178. Operation — Limitations of estate extrinsic 
to settlement — & charge created.] — By indenture 
of settlement, two estates, A. A: B., were limited 
to the fathei' for life & subject thereto, the estate 
A. was limited to the lirst & other sons in tail 
male, & the estate B. was limited to the second 
& other sons in like manner ; ct it was provided 
that if the second son should become an eldest 
son, & as such should become entitled to the actual 
possession or to the receipt of the rents & jjrofits 
of the estate A., the limitations of the estate B. 
should cease & determine as if sueli second son 
were dead without issue. Tlie second son, by 
the death of his elder brother, became the eldest 
son, At joined liis fatlier in suffering a recovery 
of the estate A., the uses of which were declared 
to the joint appointment of the father k> son 
subject thereto to tlie old uses : in exercisfi of 
this powei* the fatlpT & son, by a mtge. in foe of 
the estate A., raised a sum of money wdiich was 
])aid to the fatlier & son : — Held : (1) on the death 
of the fatlier, the (\state B. shift (‘d from the 
second son under the terms of the proviso con- 
tained in the seltleni(*nt ; (2) the recovery suffered 
by the father A. son did not by itself prevent the 
operation of the proviso, it the mtge. had not that 
effect, but notwithstanding both the recovery 
tlie mtge., the second son came on the death of 
his father into possession of the estate A. within 
the meaning of the terms of the settlement ; (3) the 
X>arty entitled to the estate A. might, previously 
to tlie happening of tlie event mentioned in the 
proAUso, liave so exercised his rights over the estate 
as to liave jircA^ented it from ever coming into the 
possession of the second son within the meaning 
of the terms of the 8ettlt‘nient . 

I take the law to be settled that, generally 
speaking, where, as in that case [Fazakcrly v. 
Ford (1831), 4 Sim. 300] the limitations of the 
?state are extrinsic to the settlement- containing 
Jie shifting clause, if a charge is created, for a 
Jiarge is just as much taken fi'om the estate as 
f a portion of the estate were taken from it , the 
•lause will not operate (IjORU St. Leonards, C.).- - 
Harrison v. Round (1852), 2 De G. M. & G. 190 ; 
22 L. J. (’h. 322 ; 20 L. T. O. S. 118 ; 17 Jur. 563 ; 

1 W. B. 26 ; 42 E. R. 844, L. C. 

Annotations: — As to (1) Consd. Langdale v. Briggs (1856), 

3 Sin. & G. 255 ; Macoubroy v. Jones (1856), 2 K. & J. 
684 ; Rr Wright ‘s Trustees h Marshall (1884), 28 Ch. D. 
93. Refd. CoUIngwood v. Stanhope (1869), L. U. 4 H. L. 
43. As to (2) Consd. Meyrick v. Laws, Moyrlck v. Mathias 
(1874), 9 Ch. App. 237 ; Re Constable’s S. E., [1919] 1 Ch. 
178. Distd. lie Meeking, Mecklng v. Meoking, [1922] 

2 Ch. 523. Consd. Parr v. A.-CL, [1926] A. C. 239. 
Oenerally, Refd. Wyndhara v. Fane (1853), 11 Hare, 287 ; 
Curzon v. Curzon (1859), 1 Giff. 248 ; Re Fitzgerald’s 
8. E., Saunders v. Boyd, [1891] 3 Ch. 394 ; Shuttleworth 
r. Murray, [19001 1 Ch. 795. 

3179 , Effect of disentail — ^Followed by 

- esettlement & mortgage — Second son “ coming 
Into possession.”] — H arrison v. Round, No. 3178, 
ante. 
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3180. Effect of accession to part of property.] 

— Harrison v. Round, No. 3178, ante, 

3181. .J — A. so devised his estate of 

G. that no female issue of any son of B., his first 
devisee, could take or inherit. B. being himself 
possessed of another estate of C., & having suc- 
ceeded to the G. estate, made a will by which he 
devised his original estate C. to his sons successively 
in tail male ; then to the children of his sons in 
tail general ; then to his ovm eldest daughter for 
life. Ifo added a shifting clause, declaring that 
his own devised estates should not be held or 
enjoyed by any one of his sons or daughters, or 
his, her, or their issue, after such son or daughter, 
or his, her, or their issue, should have come into 
possession of the estate d(‘vised by A. ; but that 
as often as such estate of A. should come to the 
possession of any of his, B.’s, sons or daughters, 
or any of Iheir issue, that then the person next 
in remainder under tlie limitations of his, B.’s, 
will, should be entitled to the C. estate ; k, so 
from time to time, as often as the event might 
ha 7 )pen, in such manner k as if the person so 
becoming possessed of the G. estate had died, or 
v'as then dead, without issue : — Held : “ issue ” 

here only meant those who would take under the 
limitations anterior to the d(‘vise “ to the person 
next in remainder,” <fe excluding them alone from 
faking under those limitations. The effect of the 
shifting clause was therefore simply to propel or 
accelerate the next remainder, but not to carry 
over the estate in a diff(u*ent class of remainder. — 
Jkulicoe V. Gardiner (1805), 11 II. L. Gas. 323 ; 
5 New Rep. 405 ; 34 L. J. V. P. 282 ; 13 L. T. 
127 ; 11 ,Tur, N. S. 210 ; 13 W. R. 528 ; 1 1 E. R. 
1357 ; sKh nom. Gardiner v. Jeli.k^oe, 20 
0. B. N. S. 108, 11. L. 

Annntaiion :~'Retd, Moyrick r. Laws, Moyrick r. Mathias 

(1874), 9 Ch. Api>. 237. 

3182. Effect of statement that divested 

party “ otherwise provided for — Where provision 
referred to invalid.] — By a marriag(' settlement a 
sum r)f stock was settled, subject to the husband’s 
k wife’s life interests therein, upon tiusts for the 
children k issue of the marriage, except an eldest 
son entitled to certain settled estates, as the hus- 
band k wif(s or the survivor of tliem, should 
appoint, <fc in default of appointment, for the 
cliildren, except as aforesaid, in equal shares, the 
shares of sons to be vested at twenty-one, of 
daughters at twenty-one or marriage, k it was 
provided that if the husband should die in his 
his wife’s lifetime, leaving an only child, a son, 
such son should be entitled to the whole trust 
fund, but if the wife should survive the husband, & 
there should be only two children or only one 
child, except as aforesaid, who should attain 
twenty-one or marry, such two only children or 
one only child, except as aforesaid, should not be 
entitled to any part of the trust fund, but it should 
go to the husband absolutely, as in that event 
such two children or one child, except as aforesaid, 
were otherwise provided for by a deed of even 
date creating a charge upon the settled real estates. 
There were two children of the marriage, a son 
who died an infant k a daughter who married, k 
became, on her brother’s death, entitled to the 
settled estates. The wife survived the husband. 
The deed purporting to create a charge upon the 
settled estates, turned out to be invalid : — Held : 
upon the construction of the settlement, k without 
resting the decision upon the invalidity of the 
charge, the daughter took an absolutely vested 
interest in the trust fund, & it did not go to the 
husband’s representative. Scmblc : if it had been 
otherwise, the invalidity of the charge would have 


been sufficient to displace the claim of the hus- 
band’s representative. — Carter v. Ducie (Earl) 
(1871), 41 L. J. Ch. 153 ; 25 L. T. C56 ; 20 W. R. 
228. 

3183. Provisoes avoiding jointures & 

portions.] — Testatrix, by wall dated in I860, 
devised freeholds to the use of trustees k their 
heirs, upon trust for E. for life, remainder to the 
use of C., the first son of PI., for life, without 
impeachment of waste, remainder to the use of 
hi.s first k other sons successively in tail male ; 
with remainders in like form to the use of the 
third, passing over the second, fourth, k other 
younger sons of E. for life, k their respective first 
k other sons in tail male, with divers remainders 
over. The settlement contained powers to the 
sons of E. theridnbefore niimed of jointuring k of 
charging poriions. By letters patent, dated in 
Apr. 1864, the barony of B. was confcTred upon 
E. for life ; k, after her death, upon R., the second 
son of E., k the heirs male of his body ; k in 
default of such issue, to the thiid, fouiili, k fiflli 
sons of E., k the heirs male of tlieir bodies respec- 
tively. The letters patent contained a proviso, 
that if any person taking thereunder should succeed 
to the earldom of D., k there should then or 
thereafter be a younger son, or heir male of a 
younger son, then the succession io the barony 
should devolve upon the son of E., or the heir wdio 
would be next entitled to the barony. Testatrix, 
by a codicil, dated in May, 1864, revoked the 
devise contained in her will k in lieu thereof 
devised the freeholds to trustees, upon trust, as 
soon as conveniently might be after her decease, 
to “ convey, scdtle, k assure ” the same “in a 
course of entail, to corresi)ond as neaily as may 
b(' with the limitations ” of the barony, k “ the 
provisoes affecting the sam^‘ contained in the 
letters patent,” . . . k with all such “ x>ow'(^rs, 
])rovisoes, declarations, k agreements ” as the 
trust (‘OS should consider propiT, or as th(4r counsel 
should advise. E. died ; k tlie JTousi‘ of Lords 
having declared that th(‘ estates devised by the 
codicil ought to bo limited in strict sidthamuit to 
K. tS: the younger sons of PL for tluar r(‘Sp(M‘ti\e 
lives, without impeacliment of waste, with re- 
mainder to their first k other sons in tail male ; 
that such settlement ouglit to contain poweis of 
jointuring k charging portions for youngia* children 
to the limits contained in the will ; k that in riio 
settlement there ought to be inseited a shitting 
clause in the words of the letters patent 
Held: (1) the settlement ought not to contain a 
clause postponing the vesting of portions until 
the death of the person creating them ; (2) the 
settlement ought not to contain a proviso a\oiding 
jointures k portions in the event of the (^states 
shifting on the accession of t he earldom. — ITulmEvS- 
dale (Viscount) v. West (1871), L. K. 12 Eq. 
280 ; 40 L. J. Ch. 795. 

3184. Validity of gift over — Gift over on mar- 
riage without consent.] — A condition subsequent 
causing the forfeiture of a previous gift in the 
event of the marriage of the donee at any tinae 
without the consent of a specified person is a valid 
condition provided that there is a good k effectual 
gift over . — Re Whiting’s Settlement, WiiiTiNa 
a. 1)E Rutzen, [1905] 1 Ch. 96 ; 74 L. J. Ch. 207 ; 
91 L. T. 821 ; 53 W. R. 293 ; 21 T. L. R. 83 ; 
49 Sol. Jo. 83, C. A. 

Annotation Rc Ilewett, Eldridgo v. lies, L1918] 

1 Ch. 458. 

Application of rule against perpetuities ,] — See 

Perpetuities, Vol. XXXVII., pp. 85, 86, Nos. 
237—242. 

Settlement of Infant’s property — Shifting clause 
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Settlements. 


Sect, 2. — Stiifiing cUtuses: Sub^secfs. 2 (St S* Bed, 
3 : Suh-sec^s. 1 , 2 cfe: 3, .4. («).] 

on becoming Roman Catholic .] — Sec Infants, Vol. 
XXVIII., p. 215, No. 752. 

Shifting clause In will .] — Sec WiLr.s. 


Sub-sect. 3. — Name and Arms Clause. 

See Name & Arms, Vol. XXXV., pp. 705-709, 
pp. 711-712, Nos. 6.5-80, 95-99. 

Effect of Real Property Limitation Acts .] — See 

Limitation of Actions, Vol. XXXIl., p 450, 
No. 1178. 

Condition imposed by will .] — See Wills. 


Sect. 3.~RENEWABLE LEASEHOLDS. 

Sub-sect. 1. — Obligation to Renew. 
Conversion of perpetually renewable leaseholds.] 

— See Law of Property Act, 1922 (c. 10), s. 145. 

3185. Absence of direction in settlement — Tenant 
for life not bound to renew.] — The tenant for life 
in general cases must contribute beyond the 
interest, in proportion to the benefit he takes. 

A person entitled for his own life is not bound 
to renew, except from the terms of the will or 
the nature A tormation of the gift to liim you 
can imply an intention, that he should be obliged 
to renew (Lord Eldon, C.). — White v. White 
(1801), 9 Ves. 554 ; 32 E. R. 718, L. (\ 

Annotations : — Reid. Allan v. Backhouse (1 8 1. 3), 2 Ves. & B. 
05 ; Shaftesbiu'j v. Marlhorovi^h (1833), 2 My. & K. HI : 
Cndland v. Lnxton (1831), 4 L. .T. Ch. 05 ; Hales y. Darell 
(1812), 0 Jur. 187 : Jones r. Jones (1840), 5 Hare, 440 ; 
Hudle^ton v. \\ helpdalo (1852), 9 Hare, 775 ; Bradford 
r. Bro^^nJolln (1808), 3 Ch. App. 711. Mentd. SJado v. 
Pattisou (183.)), 5 L. J, Ch. 51. 

3186. Direction in settlement — Default by trustees 
— Liability as for breach of trust.] — Settlement of 
a renewable lease in tiaist out of the rents A profits 
to idxy the charges of renewal, & subject thereto 
for husband A wife successiv^ely for life, remainder 
to tlje first son at twenty-one. The trustees, 
ha\ ing neglected to rent'W, are answerable as 
for a breacli of trust, & liable to pay to the son 
the amount of what he had laid out in procuring 
a renewal ; to be repaid to them out of the 
estates of tlie t (‘Hants for life, with reference, not 
to the duration of tlieir respective possession, 
but to the propoiiions in which they would actually 
have suffei'ed a dimimilion of rent in case the rents 
liad been properly applied towards the renewals. 
The assignee of one of the tenants for life, with 
notice of the settlement neither primarily liable, 
nor to be called upon by the trustees to contribute 
towards their repayment ; but only, in case of 
all the other estates proving insufficient, to make 
good to the son the delieiency. — Montfokd (Lord) 
V, Cadogan (Lord) (181(5), 2 Mer. 3 ; 19 Ves. 035 ; 
35 E. R. 841, L. C. 

Annotations: — Apld. Shaftesbury r. Marlborough (1833), 
3 L. J. Ch. 30. Refd. Jones r. Jones (1846), 7 L. T. O. S. 
157; Jenkins t\ Hobertson (1853), 1 Eq. Hep. 123 ; Isaac 
V. Wall (1877), 46 L. J. Ch. 576. Menra. Adey r. Arnold 
(1852), 2 Do O. M. & G. 432 ; Hughes v. Wells (1852), 
9 Hare, 749 ; Richardson v. Jenkins (1853), 1 Drew. 477 ; 
Holland v, Holland (1869), 4 Ch. App. 450, n. ; Be Parker, 
Bxp. Sheppard (1887), 19 Q. B. D. 84. 

3187. “Should be lawful “ — Implies dis- 

cretion as to mode of renewal.] — Milrintown 


(Viscount) v, Portmobb (Earl) (1821). 6 Madd. 
471 ; 6(5 E. R. 976. 

Renewable leaseholds bequeathed by will.] — 

See Wills. 


Sub-sect. 2. — Renewal enuring for Benefit 

OP Persons Entitled under Settlement. 

3188. Renewal by tenant lor life.] — Tenant for 
life, under a settlement of a Crown lease, gets a 
renewal in reversion : it shall go to the uses of 
the settlement. — Taster v. Marriott (1768), Amb. 
608 ; 27 E. R. 433. 

Annotations: — Refd. Randall v. Russell (1817), 3 Mer. 190 ; 

Be Bias, Biss v. Biss, [1903] 2 Ch. 40. 

8189. .1 — A., under a voluntary settlement 

of which it did not appear that she had notice, was 
entitled to certain leaseholds held for lives, for 
the term of her life with remainder t/o B. Under 
a subsequent voluntary settlement she took a 
life interest in the same leaseholds with an absolute 
power of appointment over the residue of the lease- 
hold interest. While in possession of the pro- 
peity she took a renewed lease of it, & died having 
appointed all her interest to C. : — Held : the 
renewal enured to the benefit of B. — Waters v. 
Bailey (1843), 2 Y. & U. Ch. Cas. 219 ; (53 E. R. 96. 

3190. .] — There is no authority for the 

general proposition that if a person only partly 
interested in an old lease obfains from the lessor 
a renewal, he must be held a constructive trustee 
of the new lease, wliatever may be the nature of 
his int(‘re.st or the ('ircumstances under which ho 
obtained the new lease. A person renewing is 
only held to be a constructive trusiet' of the new 
lease if, in respect of the old lease, lie occupied 
some special position by virtue of which he owed 
a duty towards the other persons intorostod : as, 
for example, in the case of a renewal by a tenant 
for life of settled leaseholds, or by a paiiner of 
a partnershij) lease, or by a ml gee. of a mtgod. 
lease. In all sucli cases the new lease is treated 
as engrafted on or as forming part of the original 
lease. 

A lessor granted a lease for seven years of a 
house in which the lessee carried on a profitable 
business. On the expiration of the term, tlie 
lessor refused to renew, but allowed the lessee 
to remain as tenant from year to y(‘ar at an in- 
creased rent. Dm-ing that tenancy the lessee 
died intestate, leaving a widow & three children, 
one being an infant. The widow took out ad- 
ministration to her husband’s estate, &; she & the 
two adult children, one of whom was a son, 
continued to carry on the business under the 
existing yearly tenancy. The widow & son each 
appliecl to tlie lessor for a new lease for the bene- 
fit of the estate, which he refused to grant, but, 
having determined the yearly tenancy by notice, 
he granted to the son “ personally ” a new lease 
for three years at a still further increased rent. 

In an action which had in the meantime been 
instituted by the three children, including the 
infant, against the administratrix for administra- 
tion of intestate’s estate, the administratrix 
ax)plied to have the now lease treated as ha\dng 
been taken by tlie son for the benefit of the estate 
& for an account of the rents A profits received 
by him : — Held : the evidence took the case out 
of Ex p, Grace, 1799, I Bos. & P. 376, in that it 


PART XVII. SECT. 8, SUB-SECT. 1. 

3185 i. Absence of direction in seitle- 
ment —Tenant for life not honnd to 
renevj.] — G. being posseflsed of a chattel 
Interest igider a lessee of the See of 


Dublin, with a toties qnoties covenant 
for renewal, bequeathed It to trustees, 
to the use of E. for life with diver’s 
limitations over, & with a power to the 
trustees to soli the same, & Invest the 
produce In the purchase of freehold 


lands, to bo settled to the same uses : — 
Held : there was no obligation imposed 
on E., the tenant for life, to renew. — 
O'Ferrall V , O’Ferrali. (1834), L. 
& G. temp. Hunk. 79, — IR. 
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showed that the right or hope of renewal had been 
determined by the lessor himself before the son 
intervened, so that the new lease could not bo 
treated as an accretion to the estate of Ihe deceased, 
&; also the son had in no way abused his position 
nor stood in any fiduciary relation towards nor 
owed any duty to the other persons interested 
in the estate ; & he was therefore entitled to 

retain the lease for his own benefit. 

The cases which really demand full considera- 
tion are those where the person renewing the 
lease does not clearly occupy a fiduciary position. 
On inquiry into those cases it appears to me, 
as a result, that a person renewing is only held to 
be a constru(‘tive trustee of the renewed lease if, 
in respect of the old lease, he occupied some special 
position & owed, by viHue of that position, a 
duty towards the other persons interested. 

Take, for example, the case of a tenant for life 
under a settlement of leaseholds. Although not 
a trustee for the remaindermen, yet his position 
is not that of a stranger as regards them, lie 
owes, by virtue of his position, certain duties 
towards them in respect of the settled property ; 

if, by virtue of his position, he is enabled to 
obtain a renewal of the lease, equity clearly 
demands that the new sight obtained in virtue 
of the old should be regarded as a graft on Ihe 
old, & be treated accordingly as settled property 
(Romek, L.J.). — Re Biss, Biss v, Biss, [19031 2 
Ch. 40 ; 72 Ii. d. Ch. 473 ; 8S L. T. 403 ; 51 W. R. 
501 ; 47 Sol. do. 383, V. A. 

AmioUilion : -Mentd. Oriffllh v. Owon, fl0071 1 Oh. 195. 

3191. No direction for renewal —Effect of 

special provision.] — Where the tenant lor life ol 
leaseholds in settlemtmt, being undtT no obligation 
to renew obtains an extension of the term, he is 
a trustee, for those claiming under the settlement ; 
<fe the fact of the settlement containing a special 
provision that a particular renewal shall enure to 
the benefit of the trust, docs not prevent the 
application of this general rule. 

Leaseholds were settled on A. B. for life, with 
remainder to his wife for life, with remainder to 
such child or cliildren as he should ajipoint, A 
in default amongst tlieiu equally. A. B. renewed 
the leases in his own name, <fe by Ids will confirmed 
the settlement, A gave all “ his freeholds & lease- 
holds ” i(r his son, A a legacy to his daughter ; 
he died, having other leaseholds besides those 
settled: — Held: the will was not an execution 
of the power ; & flu* daughter was not to be put 
to her elect ion.~TANNER v. I^tavoutiiy, El- 
woRTUY IK Tannek (1811), 4 Beav. 487 ; 5 dur. 
1099 ; 49 R. R. 427. 

3192. Extent of doctrine— Confined to persons in 
fiduciary position.] — He Biss, Biss lu Biss, No. 
3190, arde. 

Renewal of lease in which infant interested.] — 

See Infants, ^'ol. XXVllI., pp. 198, 199, Nos. 
508-575. 


Sub-sect. 3. — Expenses of Renewal. 

A . As hehveen Tenant for Life ayid Remahiderman, 
(a) In General, 

See Law of Property Act, 1925 (c. 16), sched. 
XV., also Landlord A Tenant, Vol. XXXI., 
pp. 84-86, Nos. 2283-2293. 

3193. General rule — Contribution proportionate 
to actual enjoyment.] — The rule as to a tenant for 
life contributing one-third does not now prevail. 
No contribution from an annuitant for life out of 
leasehold renewable interests. 

It must be done in an equitable way, by a 


contribution of every one who is to take a chance 
in the benefit of the succession provided for by 
the will (Lord IIardwicke, C.). — Verney v. 
Verney (1750), 1 Ves. Sen. 428 ; Amb, 88 ; 27 
E. R. 1123, L. C. 

A7inoUiti/m .‘—"Reid, White r. White (1801), 9 Voe. 554. 

3194. .J — Teniint for life renews A 

pays fines, what proportion he shall bear with the 
remainderman, etc. 

As to the idea that it is to be upon ihe payment 
of two-thirds or any other proportion, that 
cannot be the rule (Lord Thuri.ow, C.). — Night- 
ingale V. Lawson (1785), 1 Bio. C. C. 410; 1 
Cox, Eq. Cas. 181 ; 28 E. R. 1227, T.. C. 

Annotations : — Consd. White u. White (1804), 9 Ves. 554 ; 

Shaftsimry v. MarlhorouR:h (1833), 2 M\. & K. Ill 

Apld. (’rldlaiKl v. Liixton (1834), 4 L. J. Ch. 05 ; Bradford 

V. Brounjohn (i808), 3 Ch. App. 711. 

3195 . .]— White v. White, No. 3185, 

ante. 

3196. — — .]■ — 111 dleston V. Whelpdale, 

No. 3221, 2^o.s7. 

3197. .] — Under a trust to renew 

leaseholds out of the ]*ents or by mtge. thereof — 
Held : the fines for renewal must be borne by the 
successive tenants for life, etc., of the estate, in 
proportion to thcMr actual enjoyment of the 
property. 

Under a trust to renew leaseholds by sale or by 
mtge. of an independent estate -Held : the fines 
must be raised by sale or intge. of that estate, A 
tlio successive tenants lor life were only bound 
to keep down the interest on the mtges. — Ainslie 
P. Harcourt (I860), 28 Beav. 313 ; 30 L. J. (3i. 
686 ; 54 E. R. 386. 

Annotation : — Refd. Bradford v. Broynjohn (1868), 3 C4i. 

App. 711. 

319 g. .] — Whore a tenant for life of 

renewable estates of leases ff>r lives Inis renewed 
the lives, the ])ropoiiions of the fines A (*xpcnses 
of the renewals, payable as between his estate 
A that of the remainderman entitled to the pro- 
perty are to be estimated with regard to the 
actual enjoyment of the property ; A compound 
interest at 4 per cent per anynim with annual rests 
on the amount payable by the lemainderman 
will b(‘ allowed to tht^ estate of the tenant for life 
for the period between Die renewal A bis death ; 
simple interest only alter that event Bradford 
V. Brown JOHN (18*68), 3 Ch. App. 711 ; 38 L. J. 
Eh. 10 ; 19 L. T. 2tS ; 16 W. R. 1178, L. JJ. 
Annotation : — Consd. Isaac v. Wall (1877), 0 Ch. J). 700. 

Compare No. 3232, po^t, 

3199 . Contribution by tenant for life 

not confined to keeping down interest.] — Allan v, 
BAriaiousp:, No. 3224, post. 

3200. Contribution not determined 

speculatively.] — .Iones v, Jones, No. 3218, post. 

3201 Death of tenant for life in life- 

time ol original life.] — ^Adderley v. Clavering, 
No. 3217, post. 

3202. .] — Certain property held 

upon lives was in settlement, A the surviving 
original life being advanced in years, a renewal 
was obtained under which two new lives were 
added, the tenant for life advancing the money 
necessary to pay fines on such renewal. The 
tenant for life afterwards died in the lifetime of 
the surviving original life : — Held : as he had 
obtained no benefit from the renewal, the estate 
of the tenant for life, was not bound to contribute 
towards the expenses of the renewal, but was 
entitled to be recouped out of the corpus of the 
settled propei’ty the amount paid for the fines 
on the renewal. — Harris v. Harris (No. 3) (1863), 
32 Beav 333 ; 11 W. R. 451 ; 55 E. R. 130. 
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Sect. 3. — Renewable leaseholds: Svh-sect, 3, -4. (a), 
(&)(€" (c), d* B. : sub-sect. 4.] 

3203. Application of rule — Leases for lives.] — 

Jones v. Jones, No. 3218, post. 

3204. Interests by will.] — Jones v. Jones, 

No. 3218, post. 

3205. Liability of annuitant for life.] — ^^>JlNEY 
V. Verney, No. 8193, ante. 

Effect of direction in settlement.] — Sec Sub- 

sect. 3, B., jjost. 

(h) Method of Apportionment. 

^See Law of Property Act, 1922 (c. 10), sclied. 
XV., see, al'io, Lani^lokd bi Tenant, Vol. 
XXXI., pp. 84-80, Nos. 2283-2293. 

3206. How proportion calculated — Allowance of 
compound interest.] — Nightingale v. Lawson, 
No. 3194, ayiie. 

3207. — — Between time for renewal & 

death of tenant for life — Simple interest there- 
after.] — Bradford r. Brownjohn, No. 3198, ante. 

3208. Leases for lives.) — Beeves v. Ores- 

WK’K (1839), 3 Y. & V. Ex. 715 ; 100 E. R 889. 
Annotxdion : — Refd. .Tones r. .Tones (1840), 5 Haro, 440. 

3209. .] — Jones v. Jones, No. 3218, 

post. 

3210. Cost raised by mortgage — Llablity of tenant 
for life for mortgage Interest.! — Allan v. Back- 
house, No. 3224, post. 

3211. .]— Jones v. Jones, No. 3218, 

post. 

3212. .] — Wliero the tinistees of a 

.settlement, having power to raise a sum of given 
amount out of the rents <fc pi ofits, or by assignment 
or other dispo.sition of the settled estates, as a 
provision for the lines & expenses j^ayable on the 
renewal of leases comprised in the .settlement, 
exercised that power by mtge., & also jiaid further 
.sums for renewals out of the rents of the settled 
estates: — Held: the tenant for life under the 
settlement was bound to keep down, out of the 
rents profits, tlie interest only of the sum raised 
by mtge. ; but the further sums paid for renewals 
must be apportioned between the tenant- for life 
& the remaindermen, according to the ordinary 
rule of the ct. in such cases. — IT.umtre v. Oxen- 
DEN (1855), 25 L. J. Ch. 19 ; 20 L. T. O. S. ,55 ; 

1 Jur. N. S. 1037 ; 4 W. R. 29. 

3213. .] — Atnslie V. Harcourt, No. 

3197, ante. 

Effect of direction in settlement.] — See Suh- 
.sect. 3, B., post. 

(r) Proieetlon oj Respective Interests. 

See Law of Property Act, 1922 (c. 10), scIkmI. 
XV. ; also, Landlord A: Tenant, Vol. XXXI., 
pp. 84-80, Nos. 2283-2293. 

3214. Right of remainderman — Renewal on de- 
fault by tenant for life — Remedy against estate of 
tenant for life.] — A., being posses.sed of a least' of 
a manor, lantis, & hereditaments for twenty-one 
years, granted by the warden of an hospital, 
assigned, by his marriage settlement, the pr<*misos 
Ac all his interest, benefit, & advantage of renewal 
therein, etc., to trustees, upon trust, out of the 
rents Ac profits, to pay the rents, perform the cove- 
nants, raise a competent sum for renewing the 
lease from time to time as should be customary, 

& renew the lease accordingly ; & subject thereto, 
to pay the rents to A. duiing his life, &, after his 
deatli, to stand possessed of the leasehold premises 
on certain trusts for the sons of the marriage, 
A:, on failure of those trusts, for A. absolutely : 
A. by his will devised “ his manor, liospital, lands, 

A: hereditaments situate in, etc., held by lease 


from,” etc., to the same persons who were trustees 
of his marriage settlement, with directions to 
perform the covenants contained “ in the new 
lease, or any leases hereafter ” to be procured, 
to collect out of tlie rents a competent sum for 
renewing the lease, & to renew same from time to 
time. After the date of his will, A. surrendered 
the existing lease, & obtained a renewed lease. 
The lease had been usually renewed every seven 
years, &, in Feb. 1805, was renewed by the tenant 
for life under the will of A. ; in 1812, an exorbitant 
fine was demanded, &. no renewal took place ; A:;, 
in 1817, the warden of tlie hospital expressly 
refu.sed to renew : the tenant for life died in Jan. 
1819 ; &, in the following Feb., the remainder- 
man renewed : — Held : the remainderman was 
entitled to receive out of the assets of the tenant 
for life the amount of what would have been 
reasonable fines for renewal in Feb. 1812, & Feb. 
1819, subject to a proportional abatement for tlie 
period wliich intervened between the dcatJi of 
the tenant for life & the renewal in Feb. 1819. — 
("olegrave V. Manby (1820), 2 Russ. 238 ; 38 
I E. R. 325, L. 

Annotations: — Consd. Bennett v. Colley (18.T.3), Coop. 

temp. Brough. 248. Refd. Blake v. Peters (1862), 31 L. J. 

Ch. 884. 

3215. Set-Off of costs against portions.] 

— Remainderman renewing leaseliolds on default 
of tenants for life, cannot set off his costs against 
portions. — George v. Tuctcer (1837), 1 Jur. 
771. 

3216. Right of tenant for life — Renewal by hus- 
band by putting in wife’s life.] — Where a leaseliold 
estate for lives was settled upon the husband for 
life ; remainder to the wife for life, with remaind(*rs 
to the children, the husband having rcmcwed by 
putting in tlie wife’s life, is to be consid(‘rod as 
a creditor upon the estate for the lin(' A charges 
of renewal. Limitation of a leasehold estate in 
a marriage settlement after the decease of liushand 
Ac wife, in trust for such child Ac children as they 
should appoint ; A: in default of api^ointment, 
to all Ac every the child A: children equally : — Held : 
to be a vested remainder, which opened to take 
in the issue, as tlu'y came in esse,— Lawrence v. 
Maggs (1759), 1 Eden, 453 ; 28 E. R. 790. 
AnrwUition Refd. Pickering v. Vowlcs (1783), 1 Bro. C. C. 

3217. Renewal by last life In lease for lives 

— Death before expiration of original lease.] — 

Money paid as a fin(‘, by the last life in a lease, 
for a renewal, ordered to be a charge on the estate. 
— Adderley V. Clavering (1789), 2 Bro. C. C. 
(559 ; 2 Cox, Eq. Cas. 192 ; 29 E. R. 305, L. C. 
Annotation : — Refd. Vernoy v. Ycrncy (J750), 1 Amb. 88. 

3218. Payment of whole cost of renewal 

— Lien for proportionate share.] —(1) On a devise 
of successive interests in leases for lives or years, 
where testator directs tliat the leases are from 
time to time to be renewed, without more, the 
fines Ac oxp(*nses of renewal are to be borne by the 
tenant for lif(^ Ac remainderman, or parties succes- 
sively entitled, in proportion to their actual 
enjoyment of the estate, & not in proportion to 
an extimt of enjoyment to be determined spf'cu- 
latively, or by a calculation of probabilities. 

There is no difference in the rub* as to the 
apportionment of fines for renewal between tlie 
devisees of succesi ve int(‘rests in the estate, whether 
the leases are for lives or for years. 

(2) If testator provides a specific fund for the 
renewals, or directs that the renewals shall be 
raised or borne by the parties in a certain manner, 
or in certain proportions, such direction super- 
sedes the general rule ; but if trustees, having 
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power to direct the manner in which the lines 
shall be raised, do not exercise the power, the ct. 
will pursue the general rule which would be 
adopted in the absence of any direction as to the 
manner of providing for the lines. 

Qu, : whether there is any difference in the rule 
of apportionment in cases where the parties take 
successive interests under wills, & in cases where 
such interests are taken under settlements by 
deed. 

Qu. : whether trustees, having power to raise 
Ihe lines out of the rents & profits, or by mtge., 
or otlierwise, as tliey sliould think fit, might so 
act as to throw the burden on the parties, in pro- 
l^ortions different from those in which it would 
be distributed by the general rule of the ct. 

(3) Where the tenant for life pays the whole line 
or renewal, he -uill have a lien on the estate for the 
proportion which shall ultimately appear to be 
eiiargeahle on the remainderman, or parties entitled 
in succession ; & where the remainderman renews, 
or the renewal is effected by means of a mtge. 
of tlie estate, the tenant for life may be required 
fo give security to the remainderman for a pro- 
portionate part of the fine, calculated upon the 
assumed duration of the life interest ; k, if that 
interest should endure longer than such assumed 
period, ho may be requir(‘d to give furtlier security, 
without prejudice in (hther case to the actual 
amount wliich, at the determination of his interest, 
shall appear to be his due proportion of the fine. 
— -JoNKs V. Jones (ISlh), 5 ITare, 440; 7 L. T. 
O. S. 157 ; 10 Jur. 510 ; 07 E. R. 981. 

.1 nnnfations : — Aff to (]) Folld. Ain«?lic v. Ifarcourt (18G0), 28 

Poav. 813. Apld. Pradford v. Browiijolm (1868), .3 Ch. 

App. 711. As to (2) Gonsd. Hayward r. Pile (1870), T) 

(Jh. App. 211. Refd. AV Piito, Pnto v. Hydcr (1H84), 27 

(.Jh. 1). 100. A'i to (3) Consd. Hudleston v. Wliclpdalo 

( 18 .^ 1 2 ), 9 Hare, 775. Distd. Sollcy r. Wood (1861), 29 

Beav. -182. 

3219. Repayment in lifetime.] —H arris v. 

Harris, (No. 3), No. 3202, ante. 

3220. Security by tenant for life — For propor- 
tionate share.] — Jones v. Jones, No. 3218, ante. 

3221. Insurance on life of cestui que vie.] — 

(1) Where leases, which testator Iiad directed to 
be renewed, were renewed by adding a cestui que 
viCf by means of a payment out of funds belonging 
to testator’s estate, not eliarged witli such renewal, 
k it was referred to the master to inquire what 
secui’ity the tenant for life of tlie leases ought to 
give, k to what amount, for the contribution 
whicli lie miglit be liable to make for tlie benefit 
he should derive from tlie renewal, the master 
found, k the ct. liad confirmed the finding, that 
the payment for tlie I'cncwal ought to be secured 
by a policy of life insurance for the amount paid, 
in tlie name of the trustee.s, on the life of the new 
cestui que vie, the costs k premiums in respect of 
which ought, to he paid out of the rents k profits 
of the estate to which the tenant for life was 
entitled. 

(2) Although if. may be that, when provision is 
made of a fund for I’enewal, the remainderman 
will not suffer, this is not the principle, for the 
principle is that the remainderman ought to bear 
so much of the capital paid for renewal as may not 
be paid by tlio tenant for life under tlie security 
which he has given. 

(3) The ct. will not retain the income of the 
tenant for life, because lie may become liable to 
give security for the payments on account of 
renewals, before the ^occasion for giving such 
security has arisen. 

(4) A rule that the obligation of the tenant for 
life of property subject to fines for renewal is 
satisfied by keeping down the interest only of the 


amount necessary to be paid for the renewal, 
would be unjust if the tenant for life survived the 
first cestui que r?>, & a second renewal was necessary 
in his lifetime, for then the tenant foi* life would 
have had the whole benefit of the first renewal ; k 
the rule therefore is that the tenant for life is 
bound, not only to bear the interest of the sum 
paid for tlie renewal, but to contribute towards 
the payment of such sum. 

(5) A rule, which attributed one-third of the 
expense of renewal to the tenant for life, k two- 
thirds to the parties in remainder, would not 
remove the injustice ; k therefore the ct. liolds 
t;hat the amount of contributions of the tenant 
for life &: remaindeiTnan are to bo determined by 
the amount of the benefit which they respectively 
derive for the renewal. —Hudleston v. Whelp- 
dale (18.52), 9 Hare, 775 ; fiS E. R. 729. 

3222. Retention of income by court.] — 

Hhdlkston V. Whelfdale, No. 3221, ante. 

3223. Liability of tenant for life — Misapplication 
by trustee — Of rents applicable on payment of re- 
newal fines.] — If a tinstee misap^dies rents which 
ought to have been applied in payment of fines for 
th(‘ renewal of a lease, the loss will fall on the 
tenant for life, k not upon the trust estate 
generally. -Solley r. Wood (ISfU), 29 Rt‘av. 
4<82 ; 30 L. J. (’li. 813 ; 7 Jur. N. H. 1225 ; 51 
E. R. 714. 

Annotation: — Refd. Bradford v. Brownjolui (1808), 3 Ch. 

App. 711. 

B. Provision in SeUJement for Expenses, 

See Law of Proper! v Act, 1922 (c. 10), sched 
XV. 

3224. Direction to raise from rents & profits - 
Whether right to raise by sale or mortgage implied.] 

— (1) The words “ rents k jirofits ” extended 
beyond tlieir natural meaning, annual ])rofits, to 
mtge. or sahs when necessary to effect the (object, 
raising a gross sum : for lines on renewal therefore 
as well as portions ; k not controlled by the 
apparent general intention to preserve the estate 
entire. 

(2) (’ontribution of tenant for life to the fine on 
renewal in pjoportion to his enjoyment; not, as 
formerly, one third, nor, as upon a mtge., coufined 
to keeping down the interest. 

(3) Direction to settle construed with reference 
to a preci'ding powei* of sale.- —A llan v. Back- 
house (181.3), 2 Ves. k B. ()5 ; 35 E. R. 213: 
affd, (1821), Jar. 031, L. (’. 

Annotations: — As to (1) Consd. Shnflsiiury r. MarlhorouK’h 

(1833), 2 Mr. A: K, 111 ; Haldenby v. Spofforth (1839), 1 

Beav. 390. * Distd. Seller v. Wood ( 1861 ), 2!) Beav. 482. 

Refd. Gnrnistoiie v. (Taunt (184.5), 1 Coll. 577 ; Forbes v. 

Kiebardsoii (1853), 11 Hare, 35 J ; Wra^je: r.Morley (1866), 

14 W. U. 949. As io (2) Apld. Jones r. Jones (1846), 5 

Hare, 440. Refd. Hayward r. Pile (1870), 22 L. T. 893. 

Generally, Refd. Bute, v. Ryder (1884), 53 I;. J. Cb. 1090. 

3225. Liability of party in possession.]— 

Milsintown (Viscount) v. Poetmore (Earl) 
(1821), 5 Madd. 471 ; 50 E. R. 970. 

3226. Liability of tenant for life- Appor- 

tionment.] — Isaac v. Wall, No. 32.32, 

Provision in will.] — See Wills. 


Sub-sect. L — Renewal Impossible. 

See Law of Property Act, 1922 (e. 16), sched. 
XV. 

3227. Right of tenant for Ufe— Rents & profits in 
full.] — Richardson v. Moore (1817), 27 Beav. 
629, n. ; 54 E. R. 249. 

.—Distd. Maddy r. Halo (1876), Z Ch. D .327. 
Refd. ColffTove V. Manby (1821), 6 Madd. 72 ; Jie Wood’s 
Estate (1870), L. 11. 10 Eq. 572. 
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Sect. 3. — Reyiewable leaseholds: Svb-sects. i & 
Secf. 4.] 

3228. .] — Tardifp v. Robinson 

(1819), 27 Beav. (530, n. ; .'54 E, R. 250. L. V. 
Annotations : — Folld. Morres v. Hodgres (1860), 27 Beav. 625 , 

lie Money’s Trusts (1862), 2 Drew. & Sm. U4. Distd. He 
Wood’s Estate (1870), L. R. 10 Eq. 572 ; Maddy v. Uale 
(1876), 3 Ch. D. 327. Reid. Colgnave r. Manby (1821) 
C Madd. 72 ; He Eanclagrh'a Will (1884), 26 Oh. D. 590. 

3229. Fund reserved from rents.] — 

By a sottlement, the trustees were to use their 
utmost endeavours to renew an ecclesiastical lease 
upon reasouiible terms, & to raise the fines out 
of the rents or by mtgf*. A renewal became 
impracticable : — Held : the fund reserved by the 
trustees out of rents for the purpose ol renewal 
belonpred absolutely to the tenant for life. — Morres 
r. Hodges (1859), 27 Beav. (125 ; 1 L. T. 425 ; 
54 E. Ji. 218. 

Annotations: — Folld. He Money’s Trust.s (1862), 2 Drew. & 
Sm. 94. Distd. He Wood’s Estate (1870), L. R. 10 Eq. 
572; Maddy r. Hale (1876), 3 (’h. D, 327. Refd. He 
Ranelagrb’s Will (1884), 26 Ch. D. 590. 

3230. Trust for renewal — Investment of proceeds 
of sale — Right of tenant for life to income.] — 
Leaseholds for lives were devised on trust for J. 
in fee, but, if he should die without lea\ing issue 
living at his deatli, then on trust for \V. in fee, & 
there was an overriding trust for renewal of the 
lease out of the rents. After the death of testator 
the revei-sioner refused to renew the lease or to 
sell the reversion, A the lease was sold under the 
provisions of the Settled Estates Act, 1877 (c. 18) : 
— Held : the purchase-money must be invest(*d in 
ordinary sectirities, A the income only paid to 
J. for his life . — Re Barber’s Settled Estates 
(1881), 18 Ch. D. 821 ; 50 L. J. Ch. 709 ; 45 L. T. 
433 ; 29 W. B. 909. 

Annotation Refd. He Michell, Moore v. Moore, 11892] 

2 Cb. 87. 

Lease taken by compulsory purchase.] -SVe 
Compulsory Purchase of L.4.ND, \ol. AJ., p)). 
247-248, Nos. 1401-1481, 


Si^B-SECT. 5 . — Purchase of Bevermon. 

Sec I^awof Property Act, 1922 (c. 10), sched, XV. 

3231 . Purchase by tenant for life — Whether for 
benefit of remainderman.] — Tenant for life of an 
ecclesiastical lease who purchases the reversion is 
considered m equity as a tnistoe for the remainder- 
man, is entitled to a charge on the estate for 
thepuichaso-monev. — Mason v. Hulke (1874), 22 
W. R. 022. 

3232. .] — A tenant for life & solo 

tiustee of settled estates, by will, purchased 
reversions in fee of leases for lives, liis own life 
being one, for years, paits of the settled estates, 
& the estates were conveyed, as to the reversion 
of the lease for lives, to him upon the trusts of 
the will ; as to one of the reversions of the leases 
for years to him absolutely ; & as to the other 
reversion of the leases for years to him upon trusts 
of the will. He died while the leases for years 
would have been running out, & without having 
declared any intention that the purchase-moneys 
were to enure for the benefit of those entitled under 
the will. The first tenant in tail died in tenant 
for life’s lifetime intestate, leaving a widow, k 
a son heir in tail : — Held : as to all the reveisions 
purchased, the estate of the tenant for life was 
entitled to be repaid the purchase-moneys ; as 
regarded the legal personal representative of the 
fii*st tenant in tail, both the estates of which there 
had been leases for years must be treated as being 
subject to those leases for the benefit of his first 
tenant in tail’s estate ; as to the estate conveyed to 


the tenant for life absolutely, it belonged to the 
legal personal representative of the first tenant 
in tail ; & as to the other estate conveyed to him 
upon the trusts of the will she was entitled to a 
leasehold interest of the same extent as the term 
would have conferred. 

A tenant for life of leaseholds for years is not 
to contribute to the expense of renewal beyond a 
proportion calculated in reference to the extent 
of his enjoyment of the newly created interest, 
although the settlement may contain a trust for 
renewal out of rents k profits. — Isaac v. Wall 
(1877), (5 Oh. D. 70b ; 46 L. J. Ch. 576 ; 37 L. T. 
227 ; 25 W. R. 844. 

3233. .] — The doctrine that a renewal 

of leaseliolds by a tenant for life enures for the 
benefit of the remaindermen applies equally to a 
jjurchase of the reversion. 

Testatrix devised leaseholds, renewable by 
custom, to 3. P. for the residue of the term, k 
after the death of J. P., during the residue of the 
term, to the children of J. P. in equal shares. 
J. P. renewed the leaseholds more than once, k 
finally purchased the reversion : — Held : the fo(3 
simple in tlie prox)erty passed by the devise in the 
will to the children of J. P., k became subject to 
tlie trusts of the will.— Pin I.LIP8 v. Phillips (1885), 
29 Ch. I). 673 ; 54 L. J. Ch. 943 ; 53 L. T. 403 ; 33 
W. B. 863, C. A. 

Annotations : — Distd. Longrton v. Wilshy (1897), 76 L. T. 

770. Consd. & Bizpld. JJevan y. Webb, [1905] ICh. 020. 

Refd. Griffith v. Owen, [1907] 1 Ch. 195. 

3234. Purchase-money charged on estate.] — 

Mason v. IIulke, No. 3231, ante. 

3235. .] — Isaac v. Wall, No. 3232, ayite. 

Conversion of pcTpetually renewable leaseholds, 

see Law of Properly Act, 1922 (c. 16), s. 145. 


8e( t. 4.— settlements OF PERSONALTY TO 
DEVOLVE AS REALTY. 

Creation of entailed Interest in personal property.] 

— See, noWy Law of Ihoperty Act, 1925 (c. 20), 
s. 130. 

3236. Postponement of vesting — “ As far as the 
rules of law or equity will permit.’*] — A bequest 
or settlement of chattels upon the same limitations 
as real estate, whether immediate or by way of 
trust executed, vests fliem absolutely in the first 
tenant in tail at birth, k this whether the limita- 
tions of tlie chattels be expressed in extenso or 
created by nTerence to the limitations of fho 
realty ; k such reference may be effectually made 
either by declaring that the chattels are to go 
upon the limitations of the realty or by saying that 
they are to be treated as heirlooms. 

The addition of the words “ as far as the rules 
of law or equity will x>ermit ” k the circumstance 
that the legal interest is left in exors., will not 
prevail to alter the general rule or make the trusts 
executory. 

Senihle : where the ti-usts of the chattels are 
executory as in the case of covenants to settle, 
particular restrictions, as to the attainment of 
twenty-one or otherwise, may be implied for the 
purpose of keeping the realty k personalty 
together. Doubtful words tending to restrict the 
interest of the chattels to those who come into 
possession of the realty, will not overrule the 
operation of the general canons of construction, 
nor suspend the interest until possession of the 
ealty is acquired. But clear words imposing 
such a restriction will overiqile the ordinary con- 
struction of a bequest or settlement of heirlooms. 

The rule is that which was established in 
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Foley V. Burrell, No. 3243, post, & is favourable to 
the contention of those who insist that the chattels 
rest in the first tenant in tail. But the full extent 
of that authority is no more tlian this, that doubt- 
ful words ttinding to restrict the interest in the 
chattels to those wlio come into possession of the 
real estate, will not overrule the operation of the 
general canons of construction, or have the effect 
of suspending the interest until the time when 
possession of the realty is obtained (Page Wood, 
V.-C.), — ScABSDALh: (Lord) v, Curzon (1800), 1 
John. & n. 40 ; 29 L. J. Ch. 249 ; 3 L. T. 29 ; 0 
Jur. N. 8. 209 ; 70 R. R. 053. 

Annotations : — Consd. Hogg v. Jones (18G3), 32 Bcav. 45; 
lie Johnson’s Trusts (186G), L. R. 2 Eq. 71G. Apld. 
lie Angcrstein, Angerstcln v, Angorstoin, [1895] 2 Ch. 883 ; 
lie Fotherslll’s Estate, Prloe-Fothergill v. Price, [1903] 
1 Ch. 149. Consd. (.Jhesham’H Settlmt., Valentia v. 
Chcshani, [1 909] 2 C^h. 329. Apprvd. Portman i\ Portnian, 
(1922J 2 A. C. 4 73. Refd. Holrnesdale r. West (1860), L. H. 
3 Eq. 474. AV Hill, Hill v. Hill, [1902] 1 Ch. 537 ; lie 
Parker, Parker u. Parkin, [1910] I Ch. 581 ; Re Beresford- 
Hopo, Aldeiiham r. Beresford-lfope, [19171 1 Ch. 287 ; 
Re Lewis, Bu‘?k v. Lewes [1918] 2 Ch. 308. Mentd. 
ClllTord V. Koe (1880), 43 L. T. 322. 

3237. Direction must be certain.] — S cars- 

DALE (Lord) v. Curzon, No. 3236, ante. 

3238. Tenant in tail by purchase under 

twenty-one.] — By a settlement of real estates 
made in 1877, i>latc, pictures, & chattels were 
assigned to trustees “ upon trust to perntit the 
same to be used, held, & enjoyed with the mansion 
house aforesaid by the person who for the time 
being slidll be entitled to the said mansion house 
under tlie limitations thereof herein contained.” 
y (4 so that for the effect of transmission they should 
not vest absolutely in any person thereby made 
tenant in tail male by purchase who should not 
attain the a^e of twenty-one years. The eldest 
son attained twenty-one years but died in the life- 
time of the tenant for life. On the death of the 
tenant for life in 1907, the second son, an infant, 
clainu'd to lie entitled to these lieirloorns as tenant 
in tail male in possession : — Held : as a question 
of conslrudion, tliere was sufficient indication of 
intention on the part of the settlor these }»oii looms 
should go with the mansion house & v<‘st only in 
a tenant in tail male in possession, 6c consequently, 
they veste‘d in the second son, though liable to be 
divested in the e\ent of his djing under twenty- 
one . — He Chp:s RAM’ s (TjOrd) Setti.kment, Va- 
lentia (Aisiount) V. CiiEsiiAM (Lady), 119091 
2 Ch. 329 ; 78 L. T. Ch. 092 ; 101 L. T. 9 ; 25 
T. L. R. 057 ; 58 Sol. Jo. 197, i\ A. 

yf?mo/a/Kws Distd. Re Piirkcr, I’aiker v, Pnrkin, [1910] 

1 Ch. 581 ; Jie B('roHf<ml-Hope, Aldcnliara r. Beresforcl- 
Hopo, [1917) 1 Ch. 287. CODSd. Rf Fowler, Fowler r 
Fowler, 119171 2 (’h. .307. Distd. Rt Lewis. Busk r. 
Lewe«!, (191SJ 2 Ch. 308 ; Portman v, Poitniun, [1922] 

2 A. C. 4 73. 

3239. Whether executory trust of personalty 
created — Limitations of settled land — Direction to 

release & convey. ”] — ( 1 ) A settl ement , on marriage, 
of real estate upon trust for the intended wife for 
life, remainder to the husband for life, A, after tlie 
death of the survivor, “ in trust for & to be released 
& conveyed unto ” the children, as the parents or 
the survivor should appoint ; in default, ” in trust 
for & to be released & conveyed unto ” the 
children as tenants in common in tail ; & in default 
of issue, if the wife should survive the husband, 
“ in trust for & to be released <fe conveyed unto ” 
the wife, ” her heirs 6c assigns for ever.” By the 
same deed, personal propeity was assigned to the 
same trustees, upon trust to pay the income & 
principal “ to such person & persons, for such 
uses, ends, intents & purposes, in such manner 
& form, &; subject to the same powers, provisoes, 
contingencies, declarations & agreements as were 
thereinbefore expressed concerning the payment 


by the trustees of the rents Sc profits of the said 
real estate thereby conveyed, & concerning their 
release Sc conveyance of the same, or as near thereto 
as circumstances & the nature of the case would 
admit ” : — Held : this trust of the personalty was 
not rendered ('x ecu tor y by reference to the dii'ection 
to release & convey the real estate, such direction 
being merely superadded to a distinct declaration 
of trust of such real estate. 

(2) This construction was not altered by a 
proviso immediately following the limitation of 
the personal estate, that the ultimate limitation 
in favour of the hchs of the wife should, with respect 
to the personal estate, be construed to be for her 
next of kin ; the meaning of such proviso being 
only that if, by the failure of the preceding limita- 
tions, the real estate should at any time become 
vested in pos&(\ssion in the heirs of the wife, the 
personalty, which was settled ui)on corresponding 
trusts, should belong to her n(‘xt of kin. There 
was only one cl did of the marriage, who died an 
infant in tlie lifetime of his father. On the sub- 
sequent death of the father : — Held : such child 
took an absolute interest in the personalty, subject 
to open Sc let in other children, if any. — Doncaster 
V. Doncaster (1850), 3 K. A J. 20 ; 2 Jur. N. S. 
1000 ; 69 E. K. 1007. 

Annotation : — As to (1) Refd. Foxwroll v. Van Gnittcn 

(1898), 79 L. T. 017. 

3240. Effect ol ultimate limitations of personalty 
— Trust for next of kin.] — Doncaster v, Don- 
caster, No. 3239, ante. 

3241. Whether heirlooms settled to devolve with 
land “insurable property.”] — (’hatteh settled as 
heu’loonis arc “ insurable property ” within 
Trustee Act, 1893 (c. 53), s. 18, A small variations 
in detail between Uie trusts of Ihesc ” heirlooms ” 
A of other properly comprised in the same settle- 
m(mt where sue}] trusts ar'e substantially the same 
will not prevent this other property being held 
upon the ” same trusts ” as the liehiooins within 
Trustee Act, 1893 (c. 53), s. 18 (2). Consequently, 
where ceiiaiii dial t els were by a settlement vested 
in trustees upon tiust to be enjoyed by the xrerson 
for the time' being entitled to the freelrold of 
real estate settled by the same settlement, A under 
the settlement other personal property was settled 
ui)on such trusts as tliose ui)on which it would liave 
been hedd if it liad been proceeds of sale of the 
settled realty made under Settled Land A(t, 
1882 (c. 38), the trustees were held entitled to 
insure the ” lieiiiooms ” against fir'e, A to pay the 
jrremiums out of the income of the otiu'r settled 
X^iersonall y, althougli no power to insure was con- 
tained in the settlement. — He Ec^mont’s (Earl) 
Trusts, Lefroy Ec^mont (Earl), [1998] 1 Ch. 
821 ; 77 L. J. Ch. 479 ; 98 L. T. 820 ; 21 T. L. R. 
783. 

See. now. Tnrstee Act, 1925 (c. 19), s. 19. 

3242. Whether power over chattels imported — 
Land subject to power of appointment.] — By a 

settlement made by a lather A his eldest son 
certain Ireehold hereditaments were appointed & 
conveyed to suclr uses Sc trusts A subject to such 
power 3 as the father A son should by deed aj^point, 
& in default, A unt il, A subject to any such appoint- 
ment, to the use of trustees for a term of a thousand 
years upon trust to raise certain annual sums Sc 
subject thereto to the use of the father for life, 
A after his death for his eldest son for life, with 
remainder to his first A other sons successively in 
tail male, with remainder to the use of the second 
son of the settlor for life, A then to his first A 
other sons successively in tail male ; with 
remainders over. By the same indenture certain 
jewels were assigned to the trustees upon trust 
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Sect. 4 . — Settlements of personalty to devolve as 
realty. Sects. 5 d: (>.] 

that they should allow the same to devolve & be 
enjoyed, so far as the law would permit, as heir- 
looms alon^ with the settled hereditaments. By 
a subsequent indenture made in purj)orted exercise 
of the power conferred on them tlie father Ac eldest 
son appointed that the trustees of the settlement 
should stand possessed of the jewels in trust for 
the father absolutely. Upon a summons by the 
father Ac son asking for a de(‘laration that under 
the trust in the settlement they had a joint general 
power of appointment over the jewels correspond- 
ing to but exercisable independently of their joint 
general power of appointment by deed of the 
settled hereditaments : — Held : the ct. was bound 
to impoil) into the trusts of the chattels a general 
power of appointment corresponding with the lii*st 
limitation of the realty as the only means of 
securing unit)^ of ownership in the event of the 
realty being withdrawn from the settlement, Ac 
th(' settlors desiring to maintain unity of ownership. 
— Re I^nton’s SETTLEivir^NT Trusts, Penton v. 
Langley, [1024] 2 Ch. 102 ; 93 L. J. Ch. 404 ; 131 
L. T. (527 ; (58 Sol. Jo. (547. 

3243. Whether tenant for life must give security 
— SulQciency of inventory — Unless goods in danger.] 
— The cases as to tenant for life giving security 
for the goods have been overruled Ac the ct. now 
demands only an inventory, which is more equal 
justice ; as there ought to be danger in order to 
give security (Lord Tiiurlow, C.). — Foley v. 
Burnell (1783), 1 Bro. (\ (\ 274 ; 28 E. K. 1125, 
L. C. ; affd. (1785), 4 Bro. Pari. Cas. 310, H. L. 
Annotations :—FoUd. Conduitt v. So«nc (ISH). 1 CoU. 285 ; 

Temple r. Thniig (1887), 5G L. J. (li. 707. Refd. Vaujfhan 
V. Burslem (179U), 3 Bro. C. C. 101 , Lincoln r. Ne\AcaHtle 
(180C), 12 Vcs. 218; Carr r. Erroll (ISOS), ll Yes. 478 ; 
Brandon v. Kohinson (1811), 18 Ve-^. 420 ; Broimcker r. 
Bagot (1810), 1 Mor. 271 : IWs v. Potts (1848). 1 H. 1^. 
Cas. 671 ; Lowland r. Mor^?an (1848), 6 Hare, 463 ; 
Bochfnrd r. Hackman (1852), 0 Hare, 475 ; Cox v. Sutton 
(1856), 2.» L. J. Ch. 845 ; Doncaster r, Doncaster (1856), 

3 K. & J. 26 ; .Scarsdale r. Cur/on (1800), 1 John. 8c H. 
40; llopfe- r. .Tones (1863), 32 Beav. 4 7; TiV .Johnson’s 
Tni'.ts (IsfJO), Tj. 1L 2 Eq. 716 ; Shelley ?. Shollcv (186S), 
L. 11. 6 Eq. 540 ; Martelli r. Holloway (1872), L. IL 5 
H. L. 532 ; lie Angerstem, Anj?er'‘tem r. Aiig-cTsteiii, 
[1895] 2 Ch. 883 : lie FotherpriU’s Estate, Price-Kother- 
pill V. Price, [1903] 1 Ch. 149, Jie Chosham’s .Settlint., 
Valenfia r. Chesham, [1909J 2 Cb. 329 ; I{< Parker, I’urkcr 
r. Parkin, [19101 1 Ch. 581 ; He Swan, \Mthtnn r. Swan, 
[1915] 1 Ch. 829 ; He Beresford-Hope, Aldeuhain v. 
Beresford-Hope, [1917] 1 (li. 287 ; He Fowler, Fowler 
V. Fowler, [1917] 2 Ch. 307 ; He Lewis, Bnsk r. Lewes, 
[1918] 2 (’ll. 308 ; I^ortman v. l*OTtman, [1922] 2 A. C. 

4 73. Mentd. Moseley v. CYessey’s London 8c Burton 
Steam Cooi»erage Co. (1861), 35 L, J. Ch. 360 ; Ashton r. 
Blackshaw (1870), 39 L. ,T. ( h. 205 ; He Fitzgerald, surman 
V. Fitzgerald (1904), 73 L. J. Ch. 136. 

3244. .] — CoNDurn’ v. Soane 

(1844), 1 Coll. 285; 13 L. J. Ch. 390; 63 E. R. 421. 

Annotation Consd. Temple v. Thring (1887), .56 L. j. Ch. 
767. 

3245. .] — A tenant for life of 

heirlooms will not be required to give security 
for the heirlooms but only to sign an inventory 
unless there is reason to suppose that the heir- 
looms will be in danger in his i^ossession. — 
Temple v. Thring (1887), 5(5 L. J. Ch. 767 ; 56 
L. T. 283. 

Chattels which descend as real estate.]— aSVc 
Real Property, Vol. XXXVlll., rjp. 709-710, 
Nos. 532-550. 

Limitations created by will.] — Sec Wills. 


Sect. 5.— SETTLEMENT OF PERSONAL 
CHATTELS. 

Entailed Interest In personal property.] — See 

Law of Property Act, 1925 (c. 20), s. 130. 


3246. What amounts to settlement — Delivery of 
chattels — With letter of directions.] — A casket 
containing diamonds was sent to pltf.’s father, 
accompanied by a letter to the effect that the 
diamonds w^ere to be considered as heirlooms in the 
family, & were to be left to the eldest son & heir, 
after the death of his mother, as long as the family 
should continue. On the death of pitf.’s mother, 
who survived her husband, one of her exors., the 
other liaving renounced, refused to deliver up the 
diamonds to pitf., the hc'ir. As raised the question 
as to their forming part of the assets of the mother ; 

- — Held : the diamonds formed no part of the 
assets of the mother, but belonged to the family as 
heirlooms. — Seale v. Hayne (1863), 3 New Rep. 
189 ; 9 L. T. 570 ; 9 Jur. N. 8. 1338 ; 12 W. R. 
239. 

Annotation Refd. Shelley v. Shelley (1868), 37 L. J. Ch. 

3.57. 

3247. Settlement of furniture — Right to pledge.] 

— ^A woman on her marriage settled, among other 
property, furniture on trustees in trust to allow 
her to use it during life A: to dispose of it by will 
or deed to operate after death ; — Held : she had 
n<^ power to pledge the furniture, Ac lier trustees 
might recover it from the pawnbroker. — Worsnop 
V. Benassi (1873), 21 W. R. 684. 

3248. What Included.] — Re Torrington’s 

, Settled Estates (1924), 157 L. T. Jo. 408. 

3249. Whether heirlooms Insurable property.’^] 
- Re Egmont’s (Earl) Trusts, Lefroy v. 
Egmont (Earl), No. 3211, ante. 

See, now, Trustee Act, 1925 (c. 19), s. 19. 

3250. Settlement of secret remedy — Order for 
account.] — 3'he sole poss(‘ssor of a recipc‘ for making 
a medicine assigned it, on the marri.igo of his 
daughter, to trustees, in trust for her A: her husband 
for their lives ; & directed tliat att(T tlicir decease 
it should be sold lor (lie ben(*lil of tlieir children. 
The mother destroyed the recipe Ac verbally com- 
municated the contimts to her ('Idest son tor the 
benefit of his brothers Ac sistois. Upon a bill filed 
against him by some of the younger (‘liildn^n, he 
was declared to hold the secret upon th(* trusts of 
the settlement A: w'as decre(‘d to account for the 
profits made by him by th(' sale of tlu* medicine 
after liis mother’s dt*atli, & as a sale was impracti- 
cable, an issue was directed to asc'eitain the value 
of the .secret. — Green v. Folghaim (1823), 1 Sim. 
Ac St. 398 ; 57 E. R. 159 ; sab nom. Green v. 
Cburcji, 1 L. J. O. S. Ch. 203. 

Annotations : — Consd. Morisnn r. Moat (1851), 9 Ilurc, 211. 

Mentd. DictriehHon v. Cabburn (1816), 1 Coop, temp, 

Cott. 72. 

Chattels settled by will.] — See Wills. 


Sect. 6.— SETTLEMENTS OF INSURANCE 
POUCIES. 

3251. Covenant to effect policy — Insurance be- 
coming impossible.] — By a Scotch marriage settle- 
ment dated Aug. 18, 1873, the husband assigned 
to trustees two policies on his life for £5,000 each, 
expiring respectively on July 2, Ac July 3, 1875 ; 
Ac ho covenanted “ on or before July 2, 1875,” to 
insure his life in the names of the trustees in the 
sum of £10,000 ; the existing Ac future policies to 
be held upon trusts for his wife & children. The 
husband took no steps towards effecting a new 
policy until July 1, 1875, shortly before which date 
his health, which had previously been good, had 
become so bad, that he w^as unable to effect an 
insurance, Ac in Sept, following ho died : — Held : 
the life having become uninsurable on July 1, 1876, 
did not relieve the husband from the obligation 
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to insure or pay damages, & accordingly his estate 
was answerable in damages to the trustees of the 
settlement . — lie Arthur, Arthur v. Wynne 
(1880), 14 Ch. D. 603 ; 49 L. J. Ch. 650 ; 43 L. T. 
40 ; 28 W. K. 972. 

3252. Policy containing condition against assign- 
ment — Whether subject to settlement.] — ^A mar- 
riage settlement contained a covenant by the 
settlor to settle his estate & interest in any property 
or estate of or to which he should become i)ossessed 
or entitled during the marriage by devise, bequest, 
purchase, or otherwise. He afterwards effected 
some ijolicics of insurance on his life, one of which 
was subject to a condition that “ it should not be 
assignable in any case whatever ” : — Held : (1) the 
policies were property to which the settloi- had 
during the marriage become entitled by pui-chase 
within the specific words of tlie covenant, & the 
covenant was divisible, & could be enforced as 
to that property by a ct. of equity ; (2) the effect 
of tlie condition against assignment was merely 
to make the policy non-assignable at law, as it 
would have been prior to the Policies of Assurance 
Act, 1S07 (c. 144), &; did not prevent the settlor 
from dealing with the beneficial interest in it in 
accordance with his covenant. — lie Turcan (1888), 
40 Ch. D. 5 ; 58 L. .T. (^h. 101 ; 59 L. T. 712 ; 37 
W. K. 70, C. A. 

Amwtalions : — Af* to (2) Befd. Churston v. Buller (1H97), 

77 L. T. 45. Gerierally, Refd. lie lioyle, Hoyle v. II ayes 

(1889), 4 3 Cb, J). 18 ; lie Bendy, WalUs v. Bendy, [1895] 

1 Ch. 10!) ; Laurie v. West Hartlepool Steamship Thirds 

Indemnity Assocn., & David (1899), 15 T. L. H. 486. 

Be Pels, Exp. Clouph, [1904] 2 K. B. 769. 

3253. Bonus — Whether subject to trusts of settle- 
ment.] — A policy of insurance for £3,000 on A.’s 
life was assigned to trustees, <k, by a deed of even 
date, trusts were declared of it by tlie description 
of “ the sum of £3,000 for which A.’s life was 
insured,” iiower was given to B. to dispose of it 
by will. B. after i*eciting the settlement, be- 
queathed £1,000 part of the sum of £8,000 to A. 
& the remaining sum of £2,000 to C. At A.’s 
death, £9,000 was received under the policy : — 
Held : the whole fruits of tin* policy were subject 
to t.he tnists of tlie settleimmt, A jiassod by the 
bequests to A. & (\ in pro])oi*tion to their legacies. 

• — Courtney v. Feruers (1827), 1 Sim. 137 ; 5 
L. J. O. S. Ch. 107 ; r>l E. H. 530. 

Annotation : — Distd. 8iiniison r. Mountain (1835), 4 L. J. Cb. 

221. 

3254. .] — In xmrsuance of the pro- 

visions of a marriage settlement, tlie husband 
insured bis life in the names of the trustees, in a 
specified insurance office, for a certain sum, whicli, 
upon his death, was to be rineived A ajiplied by 
the trustees upon the trusts of the settlement. 
Additions w«Te made to the policy by the insurance 
CO., as profits or bonus. The husband became 
bkpt., A di(‘d unccrtificated Held : the assignees 
of the husband wore not entitled to the sums so 
added to the policy, but the same were to be held 
by the trustees upon the trusts of the settlement. — 
Parkes V. Bott (1838), 9 Sim. 388 ; 8 L. J. Ch. 14 ; 
59 E. B. 407. 

Annotation : — Consd. Donivllle r. Lamb (1853), 1 W. H. 246. 

3255. .] — The trustees of a marriage 

settlement were diiected to pay the iircmiums A 
other expenses of a policy of insurance to be 
effected in some office in England or Ireland on the 
life A in the name of B. the husband, out of the 
income of the propeity forming the subject of the 
settlement. They were further directed to stand 
possessed of the policy A of a sum of £4,000 thereby 


to bo raised A secured upon ti*ust, after the death 
of B., for the wife A the children of the marriage. 
B., on his part, covenanted to execute an assign- 
ment of the policy “ together with the sum of 
£4,000 sterling, to be insm^ed upon the trusts A for 
the puiposes aforesaid.” Prior to the date of the 
settlement B. had effected an Irish policy for 
£4,000, Irish cm-rency, on his life, A after the 
execution of the settlement he assigned this policy 
to the trustees. Subsequently the tmstoes allowed 
the Iiisli policy to drop, A in its place effected an 
English policy, on the life of B., but in their own 
names, for £3,000 13s. 4d., which sum they wore 
advised was equivalent to £4,000 Irish currency. 
I’his later policy was to be lield by the trustees 
on the same ti'usts as those declared concerning 
the Irish policy A the trustees paid the ))remiums, 
as directed by the settlement, out of B.’s life estate. 
Many years afterwards the tinstocs, on discovering 
that it was doubtful whether they liad acted in 
complian(;e with the actual trusts of tlie settle- 
ment, obtained from B. a deed of indemnity. B. 
by his will bequeathed all the lionuses on the 
policy upon certain trusts. On a bill lilt'd by some 
of the children of the marriage : — Held : the 
bonuses were subject to the tnists of the settle- 
ment A did not jiass by the will of B. — Warren v. 
Wybault (ISOO), 15 L. T. 155; 12 Jur. N. 8. 
039. 

3256. Option to apply bonus in reduc- 

tion of premiums.] — Bonuses on a policy :~-Held : 
to i)e subject to the trusts of a marriage s(*ttlement. 

Upon the construction of a settlement : — Held : 
a iiolicy effected in the names of trustees was itself 
settled ; but under tlie covenant of the luishand A 
the rules of tlie co., the husband was entitled to an 
option to liave any bonus aj^jilied in reduction of 
the premiums. Bonuses having been declared, 
the liusband continued (o pay the full premiums : 
— Held : on liis th^ath, tlie bonuses were accretions 
to the trust, A did not belong to his (‘xors.— - Gilly 

V. Burley (1850), 22 Bcav. 019 ; 28 L. T. O. S. 
55 ; 2 Jur. N. 8. 897 ; 4 W. ii. 709 ; 52 E. K. 
1247. 

3257. ,} — Hughes v. Searle, 

[188.5] W. N. 79. 

3258. Bond given for face value of 

policies.] — A marriage settlement ri'cited that the 
settlor, the husband, liad in pursuance of agreement 
effected insurances on his life for the sums of 
£2,000 A £5,000, A had given a bond to secure th(‘ 
sum of £7,000, A provided that the trustees should 
stand possessf'd of the sums of £2,000 A £5,000 
so assured on the trusts of the settlement : — Held : 
the bonuses did not pass. — Domville v. Lamb 
(1853), 1 W. B. 246. 

3259. Express exclusion from settlement — 

Whether available for settlor’s defalcations.] — 

A policy on the life of a cestui que trust, the settlor, 
was vested in trustees A settled, bonuses being 
excluded. The settlor misappropriated some of 
the trust funds, A died insolvent. The trustees 
were not allowed to retain bonuses received after 
the death of the settlor to make good thc3 settlor’s 
defalcations. — HALLEur v, Hali.ett (1879), 13 
Oh. D. 232 ; 49 L. J. Ch. 61 ; 41 L. T. 723 ; 28 

W. B. 321. 

Annotations : — Apld. Be Grefrson, ClirMison v. Bolam (1887), 

36 Ch. I). 223. Distd. Be WcfetoD, Davies r. Tagort, 

[1900] 2 Ch. 164. 

3260. Covenant to keep policy on foot — Suicide 
of assured whereby policy moneys forfeited.] — 

Testator previously to his marriage, covenanted 
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3263 I. Bonus—Whethcr siibject to trusts of sctilanent .] — Sparks v. Burnkit (1890), 17 H. (Ct. of Sees.) 997 ; 27 Sc. L. H. 
798.-~SOOT. 
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Sect, 6 . — Setllenients of insurance policies. Sects, 7, 
Sift 9, Part XVIIL] 

^vith certain persons as trustees to pay, during his 
life, all premiums & other moneys, & do & perfonn 
all such acts, matters, & things as should be re- 
quisit-e for keejnng on foot a policy of assurance 
previously effected by him on his ovm life ; & the 
policy contained a proviso, declaring that it should 
be void in case the party should die by his own 
hands. The party was afterwards drowned in 
the River Thames ; & by the verdict of a jury, 
returned in an action at law, directed by the ct. 
to be brought by the exors. of the settlor against 
the assurance co., it was found “ that the settlor 
throw himself into the River Thames, intending 
to destroy himself, but tliat at the time of com- 
mitting the act he was incapable of judging be- 
tween right & wrong ” : — Held : the trustees of 
the settlement were not entitled to claim as against 
the settlor’s estate the sum secured by the policy. — 
DoiiMAY V. Borrodaile (1847), 10 Beav. 335 ; 9 
L. T. O. S. 449 ; 11 Jur. 379 ; 50 E. R, Oil ; 
previous proceedings, 5 C. B. 380. 

AnnoMioiis : — Apld. Dufaur r. rrofossional Life Insce. 

(IHfiS), 4 Jur. N. S. 841. Refd. Cleaver v. Mutual llescrvo 

Fund Aspocn. (K891), 60 L. J. Q. B. 672, Mentd. llawkiiifl 

r. CKJUlthurst (1801), b B. & S. 343. 

3261. Covenant to effect new pohey to replace 
existing one — Failure to perform.] — By the terms 
of a marriage settlement, £1,000, secured by a 
policy of insurance on the life of the intended wife’s 
father, was to be paid to the intended husband, 
provided lie had previously effected an insurance 
on his own life for a similar amount ; if not, it 
was to be paid to the wife. It then directed that 
if the insurance should not have been effected, or 
if the husband <& wife should be both dead when the 
£1,000 should be received by the trustees, it should 
be paid to the issue of the marriage. The husband 
covenanted to effect an insurance ^vithin six months 
after the decease of the wife’s father, to secure the 
payment of the sum of £1,000 at his decease. By 
a clause at the end of the settlement, it ^vas directed 
that in default of the liusband effecting the insur- 
ance the £1,000 should be invested, vk the interest 
paid to the husband until ho effected it, then 
he was to leceive the principal. Tlie insurance 
was not effected within the time mentioned : — 
Held : the husband might effect the insurance at 
any time during his life. — Busii v. Watkins 
(1851), 14 Beav. 425 ; 51 E. R. 199. 

3262. Policy settled without covenant to pay 
the premiums — Mortgage of policy — Mortgagees 
priority to cestui que trust.] — A. voluntarily 
assigned a policy on his life to trustees for his infant 
son, if he attained twenty-five ; but if he died under 
that age &; A. should think jiroper to keep up the 
policy, upon trust for C. A. covenanted to pay 
the premiums during the life of bis son only, & in 


the event of A, ceasing to pay the premiums, he 
should be at liberty to sell the policy & retain the 
money. The son died under twenty-five, A. mort- 
gaged the policy, covenanting to pay the premiums, 
which he did : — Held : on the death of A., the 
produce of the policy belonged to the mtgees., & not 
to C. — Pedder V, Mosei.y (1862), 31 Beav. 159 ; 
7 L. T. 205 ; 54 E. R. 1099, 

Effect of fraudulent appointment.] — Powers, 
Vol. XXXVII., p. 604, No. 970. 

Insurable interest — Trustee.] — See Insurance, 
Vol. XXIX., p. 347, Nos. 2808, 2809. 


Sect. 7. —REFERENTIAL TRUSTS. 

Sec Trusts 


Sect. 8.— ADVOWSONS. 

See, generally. Ecclesiastical Law, Vol. XIX., 
pp. 370-425. 

3263. Advowson settled on successive persons in 
tail -Condition as to presentation — Effect of dis- 
entail.] — By deed of selthmient dated in 1783 an 
advowson was limited to 11. k, his issue rnale in 
strict settlement, “ upon this express condition & 
limitation” ihat the ])erson who should at any 
time thereafter be seised of or entitled to the 
advowson under the deed should from time to time, 
as the church should become vacant, present a 
Fellow of J. (’oll(*ge. On failure of such person 
presenting as aforc'said, k from k after such failure, 
the advowson shoukl remain to the use of the 
Master k vSenior Fellcovs of J. Oolh'ge. One of the 
persons entitled under the deed having suffered 
a recovery k conveyed the fee simple of the advow- 
son to deft.’s predecessor in title: — Held: in a 
suit by the college, the advowson was limited in 
trust, not on condition, k on failure of deft, to 
present a fellow, the gift, over took effect in favour 
of the Master k Seniors.— St. .Toiin’s College, 
Cambridge v. Effingham (Earl) (1873), 29 L. T. 
147 ; 22 W. R. 125. 

Consent to sale by Infant tenant in tail.] — See 

Ecclesiabtjcal Law, Vol, XIX., p. 199, No. 3555. 


Sect. 9.— PROVISIONS FOR SUBSEQUENT 
MARRIAGE. 

Settlement on marriage of ward of court.] — 

See Infants, Vol. XXVJIL, pp. 345-347, Nos. 
2161-2164, 2173-2175. 

Variation of power of appointment after decree In 
matrimonial cause.] — See Hush and k Wife, Vol. 
XXVIL, pp. 525-526, Nos. 5673-5680 


Part XVI II. — Stamps on Settlements. 


See Stamp Act, 1891 (c. 34), ss. 107-109 k sebed. ; 
Revenue, Vol. XXXIX., pp. 295, 29(), Nos. 755- 
762. 

Settlements with reservations.] — See Ertate & 


Other Death Dutier, Vol. XXL, pp. 13-14, Nos. 
01-67. 

Liability to account d\ity,]~-Sce Ertate & Other 
Death Duties, Vol. XXL, p. 129, Nos. 952-964. 
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SEWAGE. 


aVcc Easkments and Profits a Prendre ; Public Health and Local Administration ; Sewers 
AND Drains ; Waters and Watercourses. 
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